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272.  Proceedings  against  Richard  Thompson,*  Clerk,  for  a 
High  Misdemeanor  against  the  Privilege  of  Parliament : 
32  Charles  II.  a.  d.  T680. 


Hoi»E  or  Commons,  Notember  9,  1680. 

O  RDERED,  That  mdiard  Thompson,!  clerk, 
be  seat  lor  in  cutody  of  the  serjeant  at  arms 
attending'  this  House,  to  answer  at  the  bar  of 
this  House,  for  his  high  Misdemeanor  against 

the  PriTilege  of  this  House.t 

I-        II 

*  *  I  appoint  Francis  Smith,  and  Benjamin 

*  Harris,  to  print  this  Report  and  Resolution, 

*  perused  by  me,  according  to  the  Oi^der  of.  the 
^  House  of  Commons :  And  that  no  other  per- 
'*  son  presume  to  print  the  same,  December  24, 

*  1680.  W.  Williams,  Speaker.' 

t  OUmixon  calls  this  Thompson  a  '<  noisr, 
insolent,  ignorant  priest,' '  ana  adds,  ^*  I  take 
the  more  luerty  witn  him  because  I  knew  him." 
It  appears  that  the  king  soon  after  these  pro- 
oeoainga  made  him  dean  of  Bristol. 

t  I  have  not  found  in  the  Journals  any  ear- 
lier entry  concerning  this  matter  of  Richard 
Thompimn,  nor  does  it  appear  so  distinctly  as 
might  be  wished  in  what  respects  his  **  high 
misclemeanor"  was  *'  against  the  privilege  of 
the  House." 

It  is  observable  that  Mr.  Jnstice  Blackstone, 
iB.speaking  of  PrirP  re  of  Parliament,  seems  to 
use  the  term  in  its  u»vve  confined  sense,  of  an 
immunity  or  exemption  from  such  direct  inter- 
mptions  and  molestations,  as  obstruct  the  exer- 
cise of  the  functions  of  parliament,  and  I'rom 
the  liabBity  to  have  their  veedom  of  speech  and 
debates  and  proceedings  in  parliament  impeach- 
ed or  questicNied  in  any  court  or  place  out  of  par- 
liament, fie  does  inirccd  say,  that  to  assauH  by 
violence  a  member  of  either  House  or  his  me- 
nial servant  is  a  high  contempt  of  parliament, 
and  there  punished  with  the  utmost  severity : 
but  with  this  excep^n^  he  seems  to  contem- 
plate aM  their  privileges,  and  especially  when  he 
speaks  of  their  indeflniteness,  (8eethe  note  to  the 
Csseof  Shirley  and  Fagg,  ontf,  voL  0,  p.  1121.) 

VOL.  VIIK 


December  8. 

A  Petition  of  Richard  Thompson,  clerk,  id 
custody  of  the  serjeant  at  arms,  having  been 
read,  it  was  ordered.  That  the  consitferation 

thereof,  as  also  of  the  matter  of  the  complaint 

— 

as  possessed  by  them  almost  exclusively  for  the 
purpose  of  protection  from  attacks  of  preroga- 
tive. And  of  such  privileges  it  may  be  truly 
said,  iArthe  words  of  the  Remonstrance  and  Pe- 
tition presented  to  Charles  the  First  by  both 
Houses  on  Dec.  17th,  16  &1,  (See  1  Clarendon's 
Hist,  of  the  Rebeiiion,  828.  8vo  ed.  2  Cobb. 
Pari.  Hist.  978.)  that  "  they  are  the  birth-right 
and  inheritance  not  only  of  the  two  Houses  of 
parliament  but  of  the  whole  kingdom,  wherein 
every  otie  of  the  king's  subjects  is  interested ;" 
but  it  is  by  no  means  clear  that  this  may  with 
equal  truth  be  said  of  an  uncontrolled  discre- 
tionary power  in  each  House  of  parliament  to 
imprison  for  whatever  such  House  of  parliament 
shall  adjudge  to  be  a  contempt  towards  itself: 
more  paiticularly  if  a  like  uncontrolled  discre- 
tionary power  in  courts  is  to  be  supported  by 
analogy  to  this. 

Upon  the  whole  matter  it  may,  perhaps,  be 
safefy^  said  that  whatever  be  tlie  extent  of^  par- 
liamentary privileges,  every  patriotic  member 
of  parliament  will  concur  in  the  sentiment  ex- 
pressed by  the  learned  and  upright  sir  Robert 
Atkyns  in  the  Case  of  lord  Clarendon.  (See  vol. 
6  of  this  Collection,  p.  355).  "  Though  privi- 
lege is  nmch  spoken  of,  I  shall  never  be  fond  of 
any  privilege  which  shall  intrench  upon  my  li- 
berty as  a  subject :"  and  that  every  w ise  House 
of  Commons,  knowing  that  confidence  and  af- 
fection between  tliem  and  the  body  of  the  peo- 
ple is  the  great  fbundation  of  their  digiaty  and 
importance  in  the  state,  will  be  very  abstemious 
in  the  exercise  of  any  power  by  which  that  con- 
fidence and  aflbction  is  hable  to  be  dimiuisUed  or 
impaired. 
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far  which  he  stood  coinmitted,  should  be  referred 
to  a  commiUee  to  eyamliie  nv0  matter  thereof, 
and  to  report  the  same,  with  tlieir  opinkms 
thereio,  to  the  House. 

Decemher  23-; 

Colbiiel  Birch  reports  from  the  committee  to 
%hom  the  examination  of  the  complaint  ag«inst 
'Richard  Thompson,  clerk,  was  referred,  That 
the  committee  having  taken  the  same  into  their 
consideration,  had  directed  him  to  make  a  spe- 
cial Repoi-t  thereof  to  thrc  House :  which  he 
ipead  in  his  place,  an^T  afterwailis  delivered  the 
tame  in  at  the  cleck'is  table. 

Ordered,  Tliat  the  said  Report  be  read  at  the 
table  to-morrow  morning'. 

December  2^. 

The  Report  from  the  Committee  of  the  Com- 
mons in  Parliament,  appointed  to  consider 
.  the  Petition  of  Richard  Thompson,  and  to 
examine    the  matter  of    the  Complaint 
against  biiu. 

In  the  first  place,  the  committee  read  unto 
the  said  Thompson,  the  heads  of  the  complaints 
against  him ;  which  (for  the  most  part)  ne  de-' 
^ying^  desired  to  have  his  accusers  brought 
iace  to  lace:  whereupon  the  committee  pro- 
ceeded to  the  examination  of  witnesses,  to  prove 
tlie  said  complaint. 

The  first  Witness  examined,    saitb«   Tliat 
.there  being  a  great  noise  and  nimour,  that  Mr. 
Tliompsonliad  pix'pared  a  sermon  to  be  preach- 
.od  on  tlie  30th  of  January,  KiTQ,   the   said 
witness  went  to  the  said  sermon,  and  did  liear 
dlr.  Thoinpson  publicly  declare,  that  the  Pres- 
byterians were  such  persons,  as  th^  very  devil 
blushed  at  them ;    and  that  the  villain  Hamp- 
den gTudged,  and  made  it  moi*e  scruple  Cif  con- 
.  science,  to  ffive  twenty  shillings  to  the  king,  for 
supplying  nis  necessitiesi  by  Ship-money  and 
Loan,  which  was  his  right  by  law,  than  to  raise 
;    relieltion  against  him.     And  that  the  Presbyte- 
;    x'vMva  are  worse  (and  far  more  intolerable)  than 
1    either  priests  or  Jesuits. 

The  second  saith,  lliat  hearing  a  great  talk 
and  noise  spread  of  a  sermon  to  be  preached  by 
Mr.  Thompson,  on  the  30th  of  January,  1079  ; 
.  he  was  miu'Ieil  to  hear  the  same,  and  according- 
ly did  ;  at  wlnVh  he  writ  some  notes :  amongfst 
.wliich,  he  saith,  that  Mr.  Thompson  openly 
i     preached,  that  the  devil  blushed  at  the  Presby- 
•  .' terians ;  and  that  the  villain  Hampden  grudged 
more  to  give  the  king  twenty  shillings,  which 
,  was  his  just  due  by  law  |jf  hip-money  and  Loan), 
than  to  raisp  rebellion  a^ain^t  him ;  aiid  that  a 
Ih-esbyterian  brother,  qua  tal'u^  was^  as  great  a 
.  traitor  by  the  statute,  as  any  pri^  or  Jesuit 
whatsoever.    Tliat  he  heard,  that  Mr,  Thomp- 
son said,  that  he  hoped  the  F^-esbyterians  would 

In  sir  Edwin  Sandys's  Case,  Mr.  Chancellor 

an  easier 

the  spe- 

privileges  than  to  allay  it  agam.' 

.  See  Proceedings  and  Debates  of  the  House  of 

Commons  iu  1620,  and  1021,  vol.  ^  p.  259. 


be  pulled  out  of  their  houses,  and  the  gaols  filled 
wim  them :  ind  wikhM  theu-  houses  burnt. 

The  third  saith.  That  he  was  cited  to  the 
Bishop's  Court,  to  receive  the  Sacrament  last 
East)^ ;  but  being  out  of  town,  at  that  iime,  did 
[receive  it  at  a  place  called  Purl  i&  W^lure ; 
and  that  a  month  afler  he  came  home,  was 
again  cited  to  the  said  Court,  and  he  did  accord- 
f  ttgly  appear,  and  told  the  Court,  that  he  hoped 
his  absence  and  business  mi^ht  be  accepted  for 
a  law  fill  excuse ;  upon  which  Mr.  Thompsoi^ 
immediately^  said,  that  they  would  proceed  to 
excomninnica^  Ufim.  Upon  which,  this  in- 
formant'produoed  his  certifit^te,  of  which  th* 
Chancellor  approved,  and  said  it  was  lawful. 
Hereupon  Mr.  Thompson  said,  that  his  receiv- 
ing the  Sacrament  trom  any  other  minister, 
than  the  minister  of  the  parish  wherein  h« 
dwelled,  was  damnation  to  his  soul;  and  that 
he  would  maintain  this  doctrine. 

The  fourth  saith,  That  being  at  Bristol 
feir  he  heard  a  great  talk  and  noise  of  a 
Satire-sermon  prepared,  and  designed  to  h% 
preached  by  Mr.  Ijiompson  against  the  Pres- 
byterians, on  the  SOth  of  January,  1679 )  and 
that  v^  many  resorted  to  hear  htm :  in  which, 
sermon  the  said  Mr.  Thompson  declared  and 
said,  that  there  was  a  great  t^  of  a  plot^  but 
(says  he)  a  Prcsln'terian  is  the  man ;  and  fur- 
ther added,  that  t£e  villain  Hampden  scrupled 
to  give  the  king  20«.  upon  Ship-money  and 
Loan,  which  was  due  by  Uiw,  but. did  not  ftcru- 
ple  to  raise  rebellion  against  him. 

The  fifth  saith,  That  Mr.  Thompson,  in  a 
sermon  preached  the  dOth  of  January,  1679, 
did  say,  that  the  presbyterians  did  seem  to  out- 
vie Mariana,  and  that  Calvin  was  the  first  that 
preached  the  king-killing  doctrine;  and  that 
after  he  had  quot^  Calvin  oflen,  said,  if  this  be 
ti-uc  then,  a  Presbyterian  brother,  qua  talis,  is 
as  gi^eat  a  traitor  as  any  priest  or  Jesuit :  and 
that  then  he  c6bdemned  all  the  proceedings  of 
pariiament. 

The  sixth  saith,  That  he  the  said  Mr.  Thomp- 
son, had  uttered  many  scandalous  words  con- 
cerning the  act  for  burying  in  woollen ;  affirm-  | 
ing,  tliat  the  makers  ot  that  law  were  a  com-  , 
pany  of  old  fools  and  fanatics,  and  that  he 
would  bring  a  school-boy  should  make  a  better 
act  than  that,  and  construe  it  when  he  had  donei 

The  seventh  saith,  That-Mi*.  Thompson  in  a 
Sermon  by  him  preached  (while  petitions  for 
sitting  of  this  parliament  were  on  foot)  q>eak- 
ingcf  a  second  rebellion  by  the  Scotch,  who 
had  framed  a  formidable  army,  and  came  as 
far  as  Durham,  to  deliver  a  petition  forsooth ; 
and  that  they  seemed  rather  to  command  than 
petition  their  sovereign  to  grant ;  and  compar- 
mg  that  petition  with  the  then  petition  on  mot, 
greatly  inveighed  against  it,  and  scojSed  mucb 
at  it. 

The  eighth  saith,  HiatMr.  Thompson  (wbcsi 
the  petition  was  on  foot  for  the  sitting  of  this 
parliament)  used  at  the  funeral  sermon  of  one 
Mr.  Wharton  these  words  j^pointinff  at  the  dead 
said),  that  he  was  no  schismaticu  petitioning 
rebel,  and  that  by  his  iivstigatioDs  tae  graodr* 
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jury  of  Bristol  made  a  presentment  of  their 
detestation  against  petltiomn^  for  the  sitting  of 
the  parliament ;  that  the  said  Mr.  Thompson 
had  toM  him,  that  he  was  goremor  to  Mr. 
Naihor,  when  he  was  heyond  sea ;  and  said, 
that  he  had  been  very  often  (and  above  one 
hundred  times)  at  mass  in  the  great  church  at 
Paris,  and  usually  gave  half  a  crown  to  get  a 
place  to  hear  a  certain  Doctor  (rf^that  church, 
and  that  he  was  like  to  be  brought  over  to  that 
religion ;  and  that  when  he  went  beyond  sea, 
did  not  know  but  that  he  mig^ht  be  of  that  re- 
ligion before  his  return.  That  he  is  very  cen- 
sortons,  and  frequently  casts  evil  aspersions 
a^nst  several  divines  at  Bristol  of  great  note, 
I  viz.  Mr.  Chetwmd,  Mr.  Standfast,  Mr.  Cros- 
man,  Mr.  Palmer,  and  othei's,  saying,  that 
sneh  as  went  to  their  lectures  were  the  brats  of 
the  devil. 

The  ninth  saith,  That  Mr.  Thompson  in  his 
preaching  inveighed  bitterly  against  subscrib- 
ing petitions  for  sitting  of  this  parliament,  say- 
ing, that  it  was  the  seed  of  rebellion,  and  like 
to  Forty-one ;  and  that  the  devil  set  them  on 
woiic,  and  the  devil  would  pay  them  their 
wages ;  saying,  ^at  before  he  would  set  his 
hand  to  such  petitions,  he  would  cut  it  off,  yea 
and  cut  them  off. 

The  tenth  saith.  That  about  two  years  since, 
being  in  Ae  chancel  of  St.  Thomas's  church  in 
Bristol,  where  queen  Elizabeth's  effigies  is,  Mr. 
Thompson  pointing  his  finger  to  it,  said,  that 
she  was  the  worst  cf  women,  and  a  most  lewd 
and  iniamous  woman;  upon  which  this  in- 
formant replied,  he  never  tieard  any  speak  ill 
of  her:  thereupon  Mr.  Thompson  said*  she 
was  no  better  than  a  church-robber,  and  that 
Hen.  8,  begun  it,  and  that  she  finislied  it 

Hie  eleventh,  Rowe,  saith.  That  in  the  year 
1678,  he  waited  on  the  mayor  to  church,  and 
that  Mr.  Thompson,  who  was  there,  railed  ki 
Hen.  8,  saying,  he  did  more  hurt  in  robbing  the 
Abbey  lands,  than  he  did  gdod  by  the  refor- 
mation. That  ailer  dinner,  Mr.  Thompson 
comes  to  this  iufbrmant,  and  daps  hiahanos  on 
his  shoulders,  sajing,  Hah,  boy,  had  queen 
Elizabeth  been  iivmg,  von  need^  not  to  have 
been  sword-bearer  of  Brifltol.  The  said  Rowe 
asked  him  why  ?  He  replied,  l%e  loved  such  a 
histy  rogue  (so  well)  as  he  was ;  and  he  would 
have  been  very  fit  for  her  drudgeiy  at  White- 
hall. 

Thetwdfth  sitith,  That  he  heard  a  great 
noise  of  a  sermon  to  be  preached  by  Mr. 
Thompaon  on  the  30th  of  January,  1679,  to 
the  second  part  of  the  same  tune ;  and  that  he 
was  present  at  the  same  sermon,  in  which  Mr. 
Thompson  said,  there  was  a  great  noise  of  a 
Popish  Plot,  but,  «ays  he,  here  is  nothing  in  it 
hot  a  Presbyterian  Plot ;  for  here  they  are 
going  about  to  petition  for  the  sitting  of  the  par- 
tiamant,  but  ^  end  of  it  will  be  to  bring  the 
king's  head  to  the  Mock,  as  they  have  done  his  ^ 
fittfaer. 

The  ibirleeliUi  aaitb,  That  in  Jammry  last, 
or  tembonts,  there  tras  a  petition  going  about 
lbr.th»  iitteg  of  Ihk  parlianent)  when  Mr, 


Thompson,  in  Rcdcliff  church,  in  his  sermon 
said,  it  was  a  setlitious  and  rebellious  petition, 
and  rather  than  he  would  sign  it,  ins  hand 
should  be  cut  off. 

The  fourteenth  saith,  The  8th  day  of  April, 
he  going  to  pay  Mr.   Thomjison   his  dues, 

rking  concerning  the  meeters  in  private  ; 
Thompson  said,  he  would  liaui  thera  out, 
and  fill  the  gaols  with  them,  and  hoped  to  sea 
their  hoases  a  fire  about  their  ears  in  a  short 
time ;  and  this  he,  the  said  Thompson,  dou- 
bled again  and  again. 

The  fifteenth  saith,  That  about  December, 
1679,  Mr.  Thompson  came  to  visit  his  mother, 
being    sick;    and     discoursing    of   religion, 
Thompson  said,  if  he  were  as  well  satisfied  of 
other  things,  as  he  was  of  justification,  auncfu-* 
lar  confession,  penance,  extreme  unction,  and 
chrism  in  baptism,  he  would  not  have  been  so 
long  separated  from  the    Catholic    Church. 
And  further  affirmed,  that    the  Church    of 
Rome  was  the  true  Cathnlic  Church.     Ho 
further  endeavoured  to  prove  extreme  unction, 
and  auricular  confession,  as  well  as  he  could, 
out  of  the  Epiides.     Further,  he  hath  heani 
him  say,  the  king  was  a  nerson  of  a  mean  and 
soflt  temper,  and  could  be  led  easily  to  any 
thing,  but  yet  aiiolomon  in  vices ;  hut  that  tlie 
duke  of  York  was  a  prince  of  a  brave  spirit, 
would  be  faithful  to  his  friends,  and  that  it  was 
our  own  faults  that  he  was  a  Roman  cathoUc, 
in  that  we  forced  him  to  Ay  into  France,  whera 
he  embraced  that  religion.     About  the  same 
time,  he  the  said  Thompson  said  the  church 
would  be  militant ;  but  greatly  commended  the 
decency  of  solemnizing  the  mass  in  France; 
and  that  it  was  performed  with  much  mora 
reverence  and  devotion  than  any  other  religion 
doth  use.    He  fmther  heard  him  say,  in  a  Ser^^ 
mon,  about  the  time  of  petitioning,  ho  would 
rather  cut  off  his  hand  than  sign  it,  and  had 
many  bad  expressions  of  it*,  that  it  was  the 
seed  of  rebelUon,  and  like  forty  and  forty-one. 
And  further,  the  said  Mr.  'lliompson,  at  on^ 
Sandford's  shop-door  in  Bristol,  speaking  of 
Bedloe,  said,  that  he  was  not  to  be  believed^ 
because  Bedloe  had  said    he,  meaning  Mr. 
Tliompson,  was   at  St.  Omer's,  where  Mr. 
Thompson  said  he  was  not ;  and  that  Bedloe 
was  of  a  bad  life,  and  in  many  Plots,  and  not 
to  be  credited  in  any  thing  he  said.    And  that 
in  another  discotuve  he  commended  the  Rom- 
ish clergy  for  their  single  life,  and  is  him- 
self so  ;  and  did  at  the  same  time  vilify  and 
rail  at  the  English  clergy  for  mwrryme ;  say- 
ing, it  was  better  for  a  cler^man  to  oe  gelt 
than  to  marry ;   and  that  ttfe  Calvinists  in  ^ 
France  were  lecherous  fellows,  and  could  scarce 
be  two  years  a  priest  without  a  wife.    About  , 
the  time,  and  aifler  the  election  of  sir  Jobn 
Knight  to  this  parliament,    Mr.  Thompson 
said,  he  was  not  nt  to  be  believed,  and  as  bad 
as  any  fanatic.    He  further  said  in  the  pulpit 
at  St.  Thomas%  that  afUsr  excommunication 
by  the  bishop,  whhout  absolation  firom  the 
spffitual  court,  audi  a  one  was  surely  damned ; 
and  he  would  pacwB  tus-tottl- fbv  the  truth  of  iL 
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ETidence  ended ;  Mr.  ThomDson,  after  Ibe 
evidence  given  by  every  particuuur  person,  face 
to  face,  Avas  asked  te  every  one,  if  he  had  any 
questions  to  ask  before  tbey  called  another? 
AVbo  answered,  he  should  not  say  any  thing  at 
present.  When  the  witnesses  before-mention* 
ed  were  all  examined,  Mr,  Thompson  being  de- 
8U*ed  to  make  his  defence,  and  declare  whether 
he  were  guilty  of  the  matters  laid  to  his  charge, 
did  for  the  greatest  part  confess  words  spoken 
to  that  effect ;  and  in  other  thm^p  endeavoured 
to  turn  the  words  with  more  tavour  towards 
himself ;  but  t!ie  witnesses  being  of  great  cre- 
dit, and  many  mofe  beina^  ready  to  have  made 
good  the  s^nie  tilings,  the  Committee  looked 
upon  the  business  to  be  of  a  high  nature ;  and 
I  therefore  ordered  the  matter  to  be  reported 
I  specially,  leaving  it  to  the  wisdom  oi  the 
>    House. 

A  debate  arising  in  (he  House  thereupon ; 

Resolved,  nem.  con.,  Tliat  Richard  Thomp- 
son, derk,  hath  pubiicly  defamed  his  sacrad 
majestjr;  preadied  Sedition;  vihlied  the  Re- 
fonnatiotij  promoted  Popery,  by  asserting 
popish  prmciples,  decrying  the  l\>pish  Plot, 
and  turning  the  same  upon  the  protestants  ; 
ttttd  endeavoured  to  subvert  the  Hberty  and  pro- 
perty of  the  subject,  end  the  rights  and  privi- 
leges of  parliament :  And  that  he  is  a  scandal 
ami  reproach  to  his  function. 

Resolved,  i^c.  lliat  the  said  Richard 
Thompson  "be  impeached,  upon  the  said  Report 
and  Resolutions  of  the  House. 

Ordered,  That  a  Committee  be  appointed  to 
■  prepare  the  said  Impeachment.  AimI  it  is  r»- 
lerred  to  sir  Win.  Jones,  and  others :  And  the 
iBsud  Couunittee  is  impowened  to  receive  turther 
informations  against  the  aaid  Richard  Thomp- 
aoa :  And  to  ssnd.for  persons,  papers,  sad  records. 

January  5,  1681. 

A  Petition  of  Richard  Thompson,  clerk,  in 
custody  of  the  Serjeant  at  Arms  attending  this 
House,  was  read. 

Ordered,  That  the  said  Serjeant  al  Arms  be 

impovered  to  receive  sufficient  security  for  the 

ibitlicoming  of  the  aaid  Richaid  Thompson,  to 

.  answer  to. the  ImpeachmeDt  ei'  this   House 

sigaiosthim. 

The  Parliament  was  soon  afterwards  dis- 
solved, and  I  have  not  fhnnd  ^  in  the  Joomds 
any  snbsequent  proeee(Knsfs  against  dib 
Thompson. 


It  should  be  noticed,  that  at  the  time  when 
lihis  Case  occnrred,  the  House  of  Commona 
practised  commitments,  as  for  Breach  of  PH* 
vilege,  with  a  fcequeney  and  extent  which  seen 
to  have  exoitod  much  diwupt  and  difloonfeent; 
lod  it.  is  not  impitibiible  that  the  nrevalsooe  of 
those  feeUngs  thus  excitofl  graatiy  oootribalad 


very  justly  odious  as  he  wvs  to  the  mjority  of 
his  subjects— without  a  House  of  Commons  to 
carry  on  his  government  during  the  four  last 
years  of  his  lito. 

In  his  *  Declaration  to  all  his  loving  subjects, 
touching  the  causes  and  reasons  that  movea 
him  to  dissolve  the  two  last  parliaments'  (which 
Declai'ation,  his  majesty  in  council,  on  the  8ik 
of  April,  1681,  ordered  to  be  printed  and  pub* 
lished,  and  read  in  all  churcnes  and  chapels 
throughout  the  kingdom,  and  which,  as  it  iy« 
nears,  was  draivn  up  by  lord  chief  justice 
North)  he  specially  mentions  in  the  catalogue 
of  the  vicious  measures  of  the  House  of  Com-r 
mous,  <  arbitranr  orders  for  taking  our  sub- 
iects  into  custody,  for  matters  that  had  no  re* 
lation  to  Privileges  of  Parliament.' 

The  mention  of  this  matter  by  two  of  the 
contemporaneous  historians,  Roger  Coke  am) 
Roger  North,  is  curious  and  peniaps  instrao- 
tive : 

<'  The  Commons,  heated  by  the  Dissolutionii 
of  the  two  last  parliaments,  when  they  wera 
searching  into  the  discovery  of  the  Popish 
Plot,  and  exasperated  against  the  Tories,  for 
ridiculing  the  Popish  Plot,  and  for  abhorring 
petitioning  the  king  to  let  the  parliament  ait, 
m  order  to  prosecute  and  secure  the  nation 
against  it,  Sec.  proceeded  in  another  temper, 
I  think,  than  any  other  ever  before;  and, 
in  truth,  I  do  nut  desire  the  prosecution  of 
the  Commons  in  the  Long  Parliament,  in  the 
first  ton  years,  against  the  Protestant  Dissen- 
ters/ and  of  the  Commons  of  this  parUamsnt 
against  the  Tories,  should  be  taken  for  preoe^ 
dents  by  any  parliament  in  time  to  come. 

''  Wlien  parliaments  met  annually,  or  a| 
least  frequently,  I  think  complaint  cannot  be 
found  against  any  man  for  Breach  of  Privilespst 
but  when  there  were  long  intervals  of  parua- 
penis,  from  whence  the  consequence  resolved 
into  lon^  sittings  ^  periiaroents,  which  begaa 
in  the  reign  of  Henry  8,  then  the  inoonvenienoe 
of  privib^  first  began ;  nor  do  I  find  any  be* 
fore  the  Tatter  end  of  Heniy  8,  nor  does  Mr. 
Petit,  in  bis  Precedents  [of  ExemptiDns]  from 
arrests,  and  ether  privileges  of  pariiamaot* 
men,  cite  any  before  the  34di  of  HeoiV  8,  in 
case  of  Mr.  George  Ferven,  burgsas  tor  the 
town  of  Plymouth,  being  anestad  fiar  debt ; 
and  this  was  taken  for  such'  a  novelty,  that  h4 
takes  up  near  seven  pages  to  reeite  the  pro- 
ceedings of  the  Commons  upon. it;  and  how 
the  kkg  being  advertised  thereof,  called  tha 
ChanceSor,  the  Judges,  the  Spaaknr  of  the 
Commons,  and  the  gravest  persons  of  them, 
wherein  he  oommeMod  the  wisdom  of  the 
Commons  in  maintaining  their  privil^^ep,  and 
that  the  privileges  of  parliament  extend  to  the 
servanta  of  the  Commons  from  arrests,  as  well 
as  to  the  persons  of  the  Coamions.  It  iswor«* 
thy  observatiea  with  what  sobrifty  and  jostioe 
the  Commons  p)rooeeded  herein :  they  ordered 
their  serieaotforthwilh  tonpair  te  the  Compter* 
in  Bceaa-straet,  wheieio  Mr.  FomHa  was  eem* 

mitte^,  w^  Jmh  mae^  to  4flm9d  hi»  dfdif erx  s. 
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whidi  Uie  aerjeanl  did  to  the  officers  of  the 
Compter,  wbo  notwithntanding  refused  to  do 
it,  and  beat  aod  hurt  some  of  the  Serjeant's 
officers,  aod  broke  his  mace ;  and  during  the 
hra^H,  the  sherifls  of  LoBdon  came  in,  who 
couBtenaeoed  the  oncers  of  the  Compter,  and 
reiusetl  to  dehyer  Mr.  Ferrers,  and  gave  the 
tieijeant  prowi  hmgua$[fe,  and  coutemptuousiy 
rejected  iiis  message :  Hereupon  tlie  Commons 
conunaoded  tlie  serjeant  to  require  the  slieriiTs 
of  London  to  detiver  Mr.  Ferrers  by  shewing 
them  his  mace,  which  was  his  warrant  for  so 
doing-.  VY hereupon  the  slierifTs  delivered  him 
accordingly ;  but  then  the  serjeant  having  fur- 
tiH^r  command  from  the  Commons,  chargeci 
the  aberifis  to  appear  personally  on  the  morrow 
by  eii^t  of  the  clock,  before  the  Speaker,  in 
the  neither  House,  to  bring  thither  the  Clerks 
of  thte  Compter,  and  such  <Kher  of  their  officers 
as  were  parties  in  the  fray,  and  to  take  into 
custody  one  White,  who  had  wittingly  pro- 
cured the  said  airest  in  contempt  of  the  privi- 
kge  of  parUament. 

^  >>«st  day  the  two  shertfis,  with  one  of  the 
cJerks  and  nhite,  appeared  in  tiie  Commons 
House;  where  the  Speaker  charging  thorn 
with  their  contempt  and  miademeanor,  diey 
were  eompeUed  to  make  immediate  answer, 
without  being  admitted  to  council  [qu.  to  have 
counsel]  ;  ami  in  conclusion  the  sheriffs  and 
White  were  OMBmitted  to  the  Tower,  and  the 
derk  (which  was  the  occasion  of  the  fray)  to  a 
place  caUed  little  Ease,  and  the  officer  which 
did  the  arrest,  called  Taylor,  with  four  other 
afficers,  to  Newgate,  where  they  renoained 
Crom  the  2ath  la  the  3 1st  March,  and  then  were 
delivered  at  the  hnmUe  suit  of  the  mayor  and 
their  other  iriends. 

*^  The  no^  breach  of  pnvileflpe  reported  by 
Petit,  ia  eight  years  after,  viz.  me  4th  of  Ed- 
ward €,  by  one  Withiington,  who  made  an  as- 
sault upon  die  penNm  of  one  Brandling,  Bur- 
gess oiNcweame ;  but  the  parliament  drawing 
towards  ao  end,  the  Comaona  sent  Withring- 
tan  to  the  prvry  council,  but  the  council  wamd 
not  meddle  in  it,  and  sent  the  biU  of  Mr.  Brand- 
ling's complaint  back  again  to  the  Commoiis 
flOGordiiig  to  tiie  nntient  custom  of  the  House; 
whereupon  the  bill  was  sent  to  the  Lords  from 
the  CommaoB,  when  Withrington  cottfessed  he 
began  the  frajri^psfi  Dr.  BrandUng,  upoawhidi 
he  was  eomBsittod  to  the  Tower.  This  was  ui 
the  year  1^50. 

^^*Mr.  Petit  finds  not  another  breadi  of  privi^ 
legeiiU  the  14th  of  £ltzafaeth  wbkh  was  done 
by  one  Ar&ur  HaH«  for  sundir  lewd  a(ieedies 
uoed  as  well  in  the  CemnMoa  House,  aaabrosd ; 
wha  was  wanted  by  the  savant  to  appear  be* 
ferethehar  ofthaComMiaDStoaaswer  ibr  the 
same,  aai  ujpOB  his  knaea,  upon  the  honble 
oonftssioH  or  Ua  fbU^,  he  was  remillBd  with  a 
gsod  ezlMMrtatina  gitan  him  by  the  Speaker. 
Here  I  observe  these  three  pvtioidsvs :  t. 
The  rarity  of  these  bneaches  oforiviiqpies  ef 
parhement  in  fiBmer  timas.  2s  The  jnstiee  af 
the  Coannaai  m  their  prooeedingv  ef  breach  of 
piffikgeytocilathe  pcmiQ^  psrsona  to  ap- 


pear before  them,  to  answer  for  tliemselves 
before  the  House  passed  any  censure  upon 
them.  3.  That  in  none  of  these  censures  they 
enjoined  the  delinquent  to  pay  tiietr  fees  to 
tlieir  Serjeant,  for  the  serjeant  is  tloe  king's 
officer ;  and  by  the  26th  West.  1,  no  officer  of 
the  king''s  shall  take  any  fee  or  reward  for 
doing  his  office,  but  what  he  receives  from  the 
king,  upon  penalty  of  rendering  double  to  the 
plainti/1',  and  be  further  punished  at  the  will  of 
the  king.  And  sir  Edward  Coke  in  his  tit^ 
Inst.  lio.  3.  sect.  701,  tit.  Extoitioners,  says« 
tbLs  was  the  antient  common  law,  and  the  pe- 
nalties adiled  by  the  statutes  ;  and  that,  though 
some  statutes  since  have  allowed  tlie  king's 
ofllcers  in  some  cases  to  take  fees  for  exec^jUing 
their  offices,  y^t  none  other  can  be  taken  but 
what  such  statutes  allow  ;  and  that  all  officers 
of  tlie  king,  who  take  fees  otherwise,  are  guilty 
of  perjury.  I  would  know  by  what  law  the 
Commons'  serjeant  takes  his  fees,  and  how  the 
Coniruons  am  absolve  him  iVom  perjury  tor 
taking  such  fees. 

**  \Vhereas  in  tliis  parliament  rarely  a  day 
passed  wherein  men  upon  bai-e  suggestions^ 
and  absent,  were  not  ju.lgcd,  and  execution 
ordered  lor  high  and  notorious  breaches  of  the 
Conutions'  privileges,  yet  most  of  these  not 
foreknown,  and  ordereu  to  be  taken  into  cus- 
tody,, though  in  Northumberland  and  York-* 
sliire  :  and  rarely  I  think  any  of  them  were 
discharged  without  pacing  their  tees ;  nay^ 
they  outrun  all  that  was  ever  thought'of  before  i 
for  on  the  14tli  of  D(x;ember,  having  voted  one 
Mr.  Herbert  Herrinf>*  to  be  taken  into  custody^ 
and  Herring  absconding,  the  House  resolved^ 
*■  That  if  he  did  not  render  himself  by  a  car* 

*  tain   day  they  would  proceed  against  htm 

*  by  bill    in   pai*liamcnt  for  endeavouring'  by 
'  his  abscoadmg  to  avoid  the  justice  of  the 

*  House.' 

**  It  was  strange  methought  that  the  Com« 
moBs  should  be  so  sealous  agamat  any  aii>i- 
trary  power  in  the  kin^,  and  takesuch  a  hrti« 
tude  to  themselves,  which  puts  me  in  mind  of  e 
storv  I  have  heard  of  an  ola  usurer,  whe  had  e 
nephew  who  had  got  a  licence  to  preach,  ai4 
the  uncle  having  never  done  any  tiling  for  his 
nephew,  he  resolved. to  be  rev eng<xi  upon  bis 
unde  in  a  sermon  which  he  would  preach  be* 
foi*e  bis  uncle  in  the  parish  where  he  lived : 
he  made  a  most  invective  seraion  against 
usury  and.  usurers ;  but  atW  tlie  serman  was 
done^  the  uncle  Uianks  his  nephew  for  his  good 
sermosy  cuid  ga%e  him  two  30s.  pieces  :  the 
nepliew  was  confounded  at  this,  and  begged  bis 
uncle's  pardeo  for  wiiat  he  had  done,  for  he 
thought  he  had  given  him  great  offence :  *  Ko,' 
said  the  unde,  '  Nephew,  ^ e  en  and  preach 
<  other  foob  <Hit  of  the  conceit  of  usurr,  and  I 
'  shall  havetbs  belter  onportusity  of  poMi^ 
« cut  mjr  money.' "  4€ake'sDetecti«itp.255* 

«'  AAerwerds  be**  ([K^BBett]  <^  comes  te  the 
great  wtil^ef  nmrtifyittg  these  jAfehoners,  aod 
were'hetsfullssoopumB  and  honest;  Ibr  be 
teQs  only  of  nine  or  ten,  in  a  nabaliist  of  gem* 
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4emeii,  sent  for  by  the  segeant  at  arms,  and 
committed  by  the  House  of  Commons,  without 
any  distinctkm  of  cases  or  circumstances,  but 
omy  for  detesting  and  abhorringpetittonmg  for 
^e  sitting  of  the  parliament.  That  is  his  tune 
upon  aU  occasions.  And  here  he  is  forced  to 
croud  in  by  the  by,  that  it  was  a  breach  of  the 
priyileffeot  parliament;  which  vote  did  indeed 
come  rorth  at  last,  otherwise  this  committing 
folks  had  gone  with  less  colour.  But,  withal, 
that  the  proceeding  raised  a  g^eat  clamohr  in 
the  country ;  for  it  had  not  been  usual  to  send 
for  gentlemen  in  custody  for  what  they  did 
upon  grand  juries,  and  in  way  of  duty,  as  well 
in  givmg  testimony  of  their  loyalty  to  the  king, 
as  in  resistrog  a  tumultuous  trade  of  hand 
gathering'in  the  country,  to  the  Tery  great  dis- 
turbance of  the  neighbourhood  and  the  (rablic 
peace,  only  because  tiiey  happened  to  be  mis- 
widerstodd  in  the  House  or  Commons.  It 
certainly  was  prejudicial  to  the  authority  of  the 
llouse  of  Commons,  and  added  to  the  dispo- 
sition in  the  kingdom  of  relying  upon  the  king's 
good  goyerhment ;  and  many  said,  Shal]^ 
Siey  tSke  away  the.  liberties  of  the  king's  peo- 
ple, who  are  entrusted  to  defend  them  against 
all  arbitrary  powers  whatsoever  ?  And  it  gave 
occasion  to  the  king  to  justify  the  dissolving, 
saying,  as  in  his  declaration, — *  That  they  re- 

*  turned  arbitrary  orders  for  taking  our  subjects 
« into  custody  for  matters  that  had  no  relation 
« to  privileges  of  parliament. — Strange  illegal 

*  TOtes !— '^claring  divers  persons  to  be  ene- 

*  mies  to  the  king  and  kingdom,  without  any 

*  order  or  process  of  law,  any  hearing  of  theu- 

*  offence,  or  any  proof  so  much  as  offered 
%  aflniiiistthem  ' 


against  them 

*<  The  effect  of  these  harsh  proceedings  ap- 
peared in  the  case  of  one  Mr.  Stavel,  or  Stowel,* 
a  gentleman  of  a  good  fiunily  in  I>evonshire. 
He  was  f^neman  of  a  grand  jury  at  Exeter,  and 

^  Commons  Journal,  "  Sabbati,  4lo  die  De- 
oembris,  1680,  p.  m.  The  House  bdng  in- 
formed that  Mr.  WiUiam  StaweU,  in  custody 
of  the  Seijeant  at  Arms  attending  this  House 
Is  sick,  and  not  able  to  appear  before  this  House, 
Ordered,  That  Mr.  Stawell  have  a  month's  time 
given  him  for  such  his  appearance."  It  seems 
probable  that  this  entry  relates  to  the  person 
mentioned  by  North.  Mr.  Hume,  indeed,  8 
Hist.  131.  Ed.  of  1807.  tells  us,  that  «  the 
▼igour  and  courage  of  one  Sfeowel,  of  Exeter, 
an  AUiorrer,  put  an  end  to  the  practice"  [of  ar- 
bitary  and  capricious  conmiitments].  <<  He  re- 
fused to  obey  the  Serjeant  at  arms,  stood  upon 
his  defence,  and  said,  that  he  knew  of  no  mw 
by  which  they  pretended  to  commit  him.  The 
House  folding  H  eaually  dangeroos  to  proceed 
or  to  recede,  got  on  by  an  evasion ;  they  insert- 
ed in  their  TOtes  that  Stowel  #as  indisposed, 
and  that  a  month  time  was  aflowed  him  for 
the  recovery  of  his  health."  He  quotes  no 
authority ;  so  fbaX  he  **  stood  upon  his  dfsfonoe," 
and  '*  got  dear  ofF  by  an  evasion,"  (no  very 
dignifiea  historical  phrsseology),  may  perhi^ 
be  Qieve  im^entiTv  deoonUion. 


presented  to  the  judge  of  assize  the  gtand  jury's 
Address  to  his  majesty  in  the  tenor  of  an  Abhor- 
rence.   Upon  naming  him  in  the  House  of 
Commons,  for  the  leader  of  this  Abhorrence,  he 
was  ordered  to  be  taken  into  custody  of  thtf 
Serjeant  at  arms.    And  the  seijeant  sent  down 
his  deputy  to  bring  the  gentleman  up  ;  but  he 
would  not  submit  to    the  arrest,  the  officer 
might  take  his  course.     For  which  he  alledged 
that  he  knew  no  law  for  the  taking  away  his 
liberty  on  account  of  what  he  did  as  a  grand 
jury  man,  in  a  court  of  justice,  sworn,  Or  to 
some  such  e0ect;  whereupon  the  officer  re> 
turned  without  h»  prey.    This  was  a  dash  of 
cold  water^  and  took  down  the  ferment  of  the 
whole  busmess.    And  the  matter  was  hushed 
up,  some  saying  that  he  was  indisposed,  odiers 
that  he  could  not  be  found ;  and  so  nothing 
was  farther  done  against  him.    And  no  more 
men  of  any  sort  were  sent  for  into  custody 
upon  this  account ;  for  the  wisest  of  the  foc- 
tion  began  to  perceive  there  had  beoi  too 
many  sent  for  already.     I  remember  well  that 
the  name  of  this  Mr.  Stowell  was  famous,  and 
cried  up  in  and  about  London,  and  all  over 
Englanu,  and  celebrated  in  healths  of  course, 
as  of  a  general  afVer  victory,  or  rather  a  solemn 
assertor  of  the  people's  Hberty.    I  never  knew 
the  like  in  the  case  of  a  private  person,  except 
that  of  Dr.  Sacheverel ;  the  latter  run  higher, 
but  the  diflerence  was  only  in  *  majuset  miuus.' 
It  was  impossible  a  foction  (without  doors) 
should  rage  and  tyrannise,  as  the  party  did 
about  the  beginning  of  this  parliament,  and 
npt  lose  the  hold  they  had  of  the  fieople,  whom 
they  had  led  into  a  toterable  opinion  of  them. 
There  was  scarce  a  day  past,  but  they  were 

r'fied  with  hearing  some  person,  was  sent 
in  custody  for  abhorring.  Sir  George 
Treby  said,  they  (meaning  the  House  of  Com. 
mons)kept  an  hawk,  (which  was  their  ser» 
jeant  at  arms)  and  diey  must  every  day  pro* 
vide  flesh  for  their  hawk.  loan  better  relate 
this  for  truth,  because  it  was  spoke  to  myself. 
The  Serjeant's  name  was  Topham,  and  iSbm 
much  work  he  had  upon  his  hands,  at  Mm 
time,  *•  ad  terrorem  popuh  Regis,'  had  made 
it  prorerbial,  on  all  discourse  of  peremptory 
commitm^its,  to  say  *  take  him  Topham ;' 
which,  for  ought  I  Imow  to  the  contrary, 
may,  from  that  authentic  original,  oontinee 
a  proverb  at  this  day.  Whatever  the  com- 
nutments  were,  the  dread  was  almost  uni* 
versal;  for  after  the  Tote,  that  tradudog 
petitioning  should  be  punished  as  a  Bread 
of  Privilege,  who  could  say  his  liberty  wts 
his  own?  For,  being  naoMd  in  the  House 
for  an  Abhorrar,  'take  him  Topham.'  But 
the  oonseqiMDoe  of  this  proceeding,  as  I  have 
hinted  it,  may  be  a  Mon  to  all  powers,  on 
whatso^er  foot  they  are  erected,  that  they 
take  care  to  perform  th^  dotr  aooording  to 
the  intent  of  their  institiition,  ttierd>j  making 
themaelveB  useful,  and  not  e  terror  to  te  peo« 
pie  uBdar  them ;  forif,  itafteadof  that,  out  of 
private  regvds,  tii^  grow  iatempccale,  irre* 
gidar,  and  i]iiii|i9i»9  tlKy  wiU  lose  groui^ 
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at   length  be  humUed,  if  not  wholly  lost." 
North's  Examen,  p.  560. 

So,  too,  Burnet,  1  Own  Tunes,  484,  fol.  ed. 
of  ir«4 : 

*'  The  House  did  likewise  <end  their  Serjeant 
to  many  parts  of  England,  to  bring  up  abhor- 
rers  as  delinquents :  upon  which  the  right  that 
they  had  to  imprison  any  besiides  their  own 
members  came  to  be  much  questioned,  since 
thev  could  not  receive  an  inibrmation  upon 
oata,  nor  proceed  against  such  as  refused  to 
appear  berore  them.  In  many  places,  those  for 
whom  they  sent  their  Serjeant  refused  to  come 
up.  It  was  found  that  such  practices  were 
grounded  on  no  law,  and  weve  no  elder  than 
queen  Elizabeth's  time.  While  the  House  of 
Conunons  used  that  power  gently  it  was  sub- 
mitted to  m  respect  to  it ;  but  now  it  grew  to 
be  so  much  extended,  that  many  resolved  not 
to  submit  to  it"  [Uuery,  as  to  what  -Burnet 
says  of  the  House  of  Commons  not  proceeding 
fMsrainst  such  as  refused  to  appear  befure  them, 
see  the  Proceedings  in  the  Cose  of  Jay  and 
Topham,  a.  d.  1689,  infraA  See,  too,  Ralph, 
(16,  517. 

Much  attention  has  been  lately  (I  write  in 
the  month  of  June  1810)  directed  to  the  topic 
of  commitment  by  the  House  of  Commons, 
in  consecmenoe  of  the  publication  of  a  Letter, 
from  **  Sir  Francis  Bunlett  to  his  Constituents 
denying  the  power  of  the  House  of  Commons 
to  imprison  ttie  people  of  England."  And  in 
addition  to  the  copious  discussion  of  the  sub- 
ject in  parKaraent,  it  has  been  ventilated  from 
the  press  with  much  erudition.  Mr.  Williams 
Wynn  has  published  a  leained  **  Aitf  ument  upon 
the  jurisdiction  nf  the  House  of  Commons  to 
eommit  in  cases  of  Breach  of  Privilege,"  and 
a  powerful  writer,  (Mr.Evans^  under  the  signa- 
ture of  *  Pubhoola'  has  nublished  *'  Six  Letters 
on  the  Liberty  of  the  SuDJect  and  the  Privileges 
of  the  House  of  Commons."  So  likewise  luive 
b^en  published,  *^  The  Speech  of  Mr.  Ponsonby 
on^e  question  relative  to  the  Privik^ges  of  the 
House  of  Commons  as  connected  with  the 
committal  of  Sir  Francis  Burdett  and  Gale 
Jones ;"  **  Speech  of  William  Adam,'esq.  8ic, ;" 
*'  A  Concise  Account  of  the  Origin  of  the  two 
Houses  of  Parliament,  with  an  impartial  State- 
ment of  the  Privileges  of  the  House  of  Com- 
mons, and  of  the  Liberty  of  tlie  Subject,  by 
Edward  Chiistian,  esq.  &c."  ;  **  The  Law  and 
Usage  of  Parliament  in  cases  of  Privileges  and 
Contempt,  Sec,  by  Francis  Ludlow  Holt,  esq. ;" 
"  A  Vindication  of  the  IVivileges  of  the  House 
of  Commons,  ^c.  by  Henry  Madock,  jun. 
esq. ;"  '<  The  Question  considered :  Has  the 
House  of  Commons  a  right  of  committal  to 
prison,  (Sec.  by  £.  A.  fiumaby,  esq. ;"  and  an 
anonymous  '*  Short  Examination  into  the  power 
of  the  House  of  Comm(ms  to  commit,  in  a  Let- 
ter to  Sir  Francis  Burdett,  hart"  The  House 
of  Commons  also  has,  by  Votes  of  1 1th  and  S3d 
May,  1810,  caused  to  be  printed  the  following 
docomcnts : 


These  Reports  are  as  follows  : 

REPORTS  from  the  ScLLi-r  CoMMnrEE  ap- 
pointed  to  consider  of  the  Proceedings 
bad,  and  to  be  had,  with  reference  to 
the  several  Pajjers  sif>"ued  "  Francis  Bur- 
dett;" the  Contents  of  which  relate  to 
his  being  apprelionded,  and  committed  to 
the  Tower  of  London.  Together  with  an 
Appendix.  [As  amended  on  Kecoouuit- 
meat.] 

FIRST  REPORT. 

It  appears  to  your  Committee,  after  referring 
to  the  Order  of  the  House  of  the  5tli  day  of 
April  last,  for  the  coiimiitment  of  sir  Francis 
Burdett  to  the  Tower ;  the  Warrants  of  the 
Speaker  for  that  purpose  ;  the  Ixjtter  of  sir 
■  Francis  Burdett  to  the  Speaker,  dated  the  17th 
day  of  April  last;  the  Report  and  Examination, 
of  the  Serjeant  at  Arms,  touching  his  proceed- 
ing's in  the  execution  of  such  warrants  ;  the 
notices  to  the  Speaker  refcn-ed  to  your  Com- 
mittee ;  the  demand  made  upon  the  Serjeant 
at  Arms  of  a  copy  of  the  warrant  under  which 
he  arrested  sir  Francis  Burdett;  the  writ 
served  upon  the  Serieant,  and  the  summons 
served  upon  the  Speaker,  and  the  notice  of  De- 
claration filed  a{;ainst  the  Serjeant ;  which  said 
notices,  demand,  writ  and  summons,  are  all  at 
the  suit  or  on  behalf  of  the  saifl  sir  Francis  Bur- 
dett, and  all  bear  the  name  of  the  same  solicitor, 
John  Ellis  ;  That  the  said  proceedings  have 
been  brought  against  the  Speaker,  and  the  Ser- 
jeant, on  aocmnt  of  what  was  done  by  them 
respectively  in  obedience  to  the  Order  of  Uie 
House ;   and  for  the  purpose  of  bringing  into 

auestion,  before  a  court  of  law,  the  legdity  of 
\ie  proceedings  of  the  House  in  ordering  the 
commitment  of  sir  Francis  Burdett,  and  of  the 
conduct  of  the  Speaker,  and  the  Serjeant,  in 
obedience  to  that  6rder. 

1.  Your  Cooamittee,  not  in  consequence  of 
any  doubt  upon  the  question  so  intended  to  be 
raised,  but  for  the  purpose  of  collecting  into 
one  view  such  Precedents  of  the  prooeedings 
of  the  House  upon  cases  of  Breach  of  Privilege 
as  might  afford  light  upon  this  important  suo- 
ject,  have  in  the  first  place  examined  the  Jour- 
nals, with  relation  to  the  practice  of  the  House 
m  commitment  of  persons,  whether  membeis 
or  othons  for  Breacnes  of  I*rivilege,  by  offen- 
sive words  or  writings  derogatory  to  the  honour 
and  character  of  the  House,  or  of  any  o4'  its 
membci^ ;  and  they  have  found  numerous  in- 
stances, in  the  history  of  Parliament,  so  far  as 
the  Journals  extend,  of  the  frequent,  unifonD, 
and  uninterrupted  practice  of  the  House  of 
Commons  to  commit  to  different  custodies, 
persons  whom  they  have  adjudged  guilty  of  e 
Breach  of  their  Privileges  by  so  oiiending. 

The  statement  of  these  Precedents,  whkh 
establish  the  Law  of  Parliament  upon  this  point 
by  the  usage  of  Parliament ;  the  utility  of  such 
law,  and  the  necessity  which  exists  for  its  con- 
tinuaace,  in  order  to  maintain  the  ^gnity  aad 
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independence  of  the  House  of  Commons  ;  its 
Anaiof;^  to  the  adoMnHed^fed  powers  of  courts 
c^  justice,  and  the  recognition  of  such  right  in 
varfons  instances,  by  legal  authorities,  by  jtidi- 
dal  decisions,  and  by  the  o&er  branch  of  the 
legislature ;  as  well  as  the  iniranable  assertion 
and  maintenance  of  it  by  the  House  of  Com- 
mons, are  topics  which  may  be  reserved  for  a 
farther  Report.  And  akhough  there  are  some 
instances  in  which  the  House  has  thought 
proper  to  direct  prosecutions  for  such  offend, 
yet  the  Committee  confidently 'state  that  the 
more  frequent  practice  of  the  House,  at  all 
times,  has  been  to  vindidite  its  own  Privileges 
by  its  own  authority. 

2.  The  subject  which  appears  to  your  Com- 
mittee to  press  most  urgently  for  an  immediate 
report,  js.  The  state  of  the  law  and  the  prac- 
tice of  the  House  in  cases  either  of  criminal 
prosecution  or  ciril  action  against  any  of  its 
members,  for  any  thini^-  spoken  or  done  in  the 
House  of  Commons  ;  or  for  any  proceeding 
against  any  of  its  officers  or  other  persons  act- 
ingunder  its  authority. 

Tlie  principal  instances  to  be  found  under 
this  head  arose  outoftliose  proceedings,  which, 
m  the  time  of  ChaHes  the  1st,  Charles  the  2nd, 
and  James  the  2nd,  were  instituted  by  the  of- 
ficers of  the  crown,  in  derogation  of  the  Hights 
and  Privileges  of  the  Conunons  of  England. 
Those  proceeding  were  resisted,  and  resented 
by  the  House  ofCommons ;  were  condemned 
by  the  whole  l^islature,  as  utterly  and  di- 
rec^  contrary  to  die  known  lawa  and  statutes 
and  freedom  of  this  realm  ;  and  led  directly  to 
the  Deelaradon  of  the  Bill  of  Rights,  "  That 
the  freedom  of  speech,  and  debates  or  proceed- 
ings in  Parliamect,  ought  not  to  be  impeach- 
ed or  qviestioned  in  any  court  or  place  out  of 
Parliament;'^  and  your  Committee  hare  no 
hesitation  in  suting,  that  this  article  in  the  Bill 
of  Rights  extends  as  clearly  to  Actions  or  In- 
dictments brouffht,  or  prosecutions  by  indivi- 
doals,  as  to  IniormationB  or  other  proceedings 
directly  instituted  by  the  authority  of  tiie 
CtCftnu 

The  Law  of  Parfiament  on  this  subiect,  so 
Ifar  as  relates  to  words  spoken  in  Parliament, 
WHS  le^fislatively  Aednted  m  a  statute  to  be 
■found  in  the  Parliament  Roll  of  the  4th  of  H. 
t :  By  that  act,  the  rights  and  privileges  of 
fhse  speech  m  ^crliament  are  estanlished,  and 
a  special  action  is  given  in  favour  of  the  party 
ityured  hy  any^  action  brought  against  liim  for 
words  spoken  in  Parliament.  And,  from  this 
statute.  It  appears  that  Parliament  at  that  time, 
when  tike  case  occurred  which  seemed  tb  shew 
Ae  e^tpediencv  of  legislatiTe  provision  to  giT€ 
(Idler  foTCt  and  jprotection  to  its  privileges,  mfeule 
it  the  sobfect  or  such  provision. 

fn  the  5lh  of  Charles  1,  an  Inibrmation  wad 
filed  against  sir  J.  £lliot,  Denzel  Holies,  aiq. 
end  B&^anin  Talentine,  for  thchr  speeches  and 
conduct  in  the  Rouse  of  Commons ;  Judgment 
w«9  gtrea  tgBinst  them  m  the  King's- Bench, 
tiiejr  W«ff«  gaotenced  to  imprisonment^  iaant 
WQTB  fiiad :  In  the  Pfeofianent  whidi  met  in 
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1640,  the  House  of  Commons,  after  a  Report 
made  of  the  state  of  the  cases  of  Mr.  Holies 
and  the  rest  of  the  knprisoDed  members,  in  the 
3rd  of  ^  Charles,  came  to  several  Resolutions ; 
by  which  they  resolved.  That  these  proceedings 
were  against  the  law  and  privilege  of  Plarfia- 
ment ;  and  condemned  the  authors  and  actors 
in  them  as  persons  guilty  of  a  breach  of  the 
privilege  of  Parliament,  [ii.  Com.  Jour.  July 
6  and  8, 1641.  State  Trials,  vol.  3,  p.  310,  of 
this  Collection.] 

In  the  reign  of  Charles  2,  these  proceedings 
were  again  taken  into  consideration ;  and  Se 
House  of  Commons  came  to  several  Resolu- 
tions. On  the  12ih  of  November,  1607,  they 
resol?ed,  That  the  act  of  Parliament  in  the  4tii 
year  of  the  reign  of  Henry  8,  abore  referred 
to,  is  a  declaratory  law  of  the  ancient  and  ne- 
cessary rights  and  privileges  of  Parliament. 
On  the  23rd  of  November,  1667,  they  resolved, 
That  the  Judgment  above  referred  to  against 
sh-  J.  ElKot,  D.  Holies,  and  B.  Valentine,  es- 
quires, in  the  King's-Bench,  was  an  illegal 
Judgment ;  and  on  the  7th  of  December,  1667, 
they  desired  the  concurrence  of  the  Lords. 
The  Lords  on  the  12th  of  December  agreed 
with  the  Commons  in  these  Votes. 

Your  Committee  next  refer  to  the  case  of 
sir  William  Williams ;  the  detail  of  which  they 
proceed  to  insert  from  the  Report  of  a  former 
Committee  of  this  House.  [27  Mar.  1771.  iiL 
Com.  Rep.  p.  11.] 

<  The  Case  of  sir  William  Wilfiams,  agamst 
whom  afler  the  dissolution  of  the  Parliament 
held  at  Oxford,  an  Information  was  broi^t 
by  the  Attorney  General,  in   the  King's- 
Bench,  in  Trin.  Term  36  Car.  2,  for  a  mis- 
demeanolr,  for  having  printed  the  Information 
against  Thomas  DimgeHield,  which  he  had 
oniered  to  be  printecfwhen  he  was  Speaker, 
by  Order  of  the  House.    Judgment  passed 
ag&inst  him  on  this  Information,  in  the  2nd 
^ear  of  kmg  James  the  2nd.    This  proceed- 
mg  tlie  Convention  Parliament  deemed  so 
great  a  grievance,  and  so  high  an  infringe- 
ment of  Uie  rkrhts  of  Parliament,  that  it  ap- 
pears to  your  Committee  to  be  the  principal, 
if  not  ^e  sole  object  of  the  first  part  of  ihit 
eighth  head  of  the  means  used  by  king  James 
to  subvert  the  laws  and  liberties  of,  this  king- 
dom, as  set  forth  in  the  Declaration  of  the 
two  Houses ;  which  wiM  appear  evident  fVom 
the  aceount  given  in  the  Journal,  8th  of  Feb. 
IjSSS^  of  the  forming  of  that  Declaration,  the 
eighth  head  of  which  was  at  first  conceived 
in  these  words  ;     viz.    "  By  causing   In- 
formations  to  be  brougrht  and  prosecuted  in 
the  Court  of  King's- &nch,  for  matter^  and 
causes  cognizable  only  inParliament,  and  by 
divers  otlier  arbitrary  and  iflegal  courses." 
1  Itfi  February  1688.     «  To  this  Article  the 
I^rds  disagreed ;  and  gave  for  a  reason.  Be- 
cause thejrdo  not  fufl^  apprehend  what  is 
meant  hj  it,  nOr  what  instances  there  hav^ 
<*  been  of  it ;  which  therefhre  they  desire  may 
"  be  explained,  if  the  House  dbaU  think  fit  to 
insist  further  on  it.'^ 
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Ifib  F^mtar  laiAl.  "  The  Hoom  disagree 
**  with  tiw  LoTAin  their  tttneadineDt  of  leaWng 
««  dut  the  eigfhdi  Artickf.  But  ift  respect  of  the 
**  Mhttty  grreo  by  the  Lords  «  expHuning  thai 
«*  naafler  ;  resetted,  Thai  the  words  do  stand 
Min  iiiig  Hnnmer;  Bjr  prosectttknis  in  the 
^€>mxn  of  Kln^'s-beoeo  ior  matters  and 
^  eanaes  eogntzaue  only  in  pariiament,  and  hy 
**  diren  otiMr  ai^itrary  and  ^gal  oouraes. 
'  By  wlueh  Amendment,  yenr  Committee  ob- 

<  serves,  that  tin  House  adapted  the  Article 

*  more  correetfjr  to  the  cose  they  had  in  riew  ; 
« fethe  Inftrmalion  was  fiM  m  king  Charles 

*  the  Second's  time  ;  but  the  prosecution  was 

*  eutkA  on,  and  judbfrnent  obtained,  in  the 
« aeooiMl  year  of  kii^  Amen.' 

^ThatthemeaniDgofthe  House  shonid  be 

*  made  mcfe««ridenl  to  the  Lords,  the  House 

*  altered;  ''  That  sir  Wiffiam  WilKams  be 
^  added  to  the  manlkgers  of  the  Conference;" 
«  and  air  William  "mttiams  the  same  day  re- 

*  ports  the  Conftrence  with  the  Lords  ;  and, 
«  That  their  lordiAiips  had  adonted  tiie  Article 
«  m  the  waida  as  amended  by  tne  Commons." 
«  And  OOvf«ipondiR^  to  this  Article  of  Grier- 
«  mice,  is  (he  assertion  of  the  Right  of  the  8nh> 

<  jeec  fai  die  ninth  Anide  Of  the  Diechiratory 

*  parrof  Ae  BiB  of  Rights;  viz.  «<  That  the 
'*  freedom  and  dehetes  or  poeeedings  in  par- 
«*  fiaincnt,  onght  not  to  be  mipeacfaed  or  ques- 
<•  tiened  in  any  eomt  or  place  out  of  pariia- 
**  nent.'' 

•  TV)  whieh  tatty  be  «dded,  the  latter  part  of 

*  the  slith  Resolution  ^  the  Excepliona  to  be 
«  made  in  the  Bifl  of  Indemnity,  Journal,  toI.  x. 
'  p.  146,  Wherm,  after  reciting  the  surrender 

*  of  Chssters,  and  the  violatmg  the  rights  and 

*  freedoms  of  elections,  &c.  it  proceeds  in  these 

*  words :  *^  And  the  quesdoning  the  proceed- 
**  tt%8  -of  pariiament,  out  of  parliament,  hy 
**  Dedarations,  Informations  or  otherwbc,  are 
**  crimes  fbr  which  somejpersons  may  be  justly 
"  ekcODled  out  of  the  Bin  of  Indemnity." 

On  tne  Itlii  of  June  i689,  the  House  or- 
dered, '*  That  the  Records  of  the  Court  of 
**  Kii^s-bench,  relating  to  the  prooeediDss 
*<  against  WiOkm  Williams,  esq.  now  sir  Wil- 
«« lum  Williams,  knight  and  baronet,  late 
^  Speaker  of  dtiB  House,  be  brought  into  this 
^  Roose,  hythe  Custvs  Brerium  of  the  said 
'•  Court, onThursda^ moriking next."  [x  Com. 
Jonr.  p.  177.] 

On  the  12th  of  July,  <«  The  Record  was 
**  read ;  and  the  House  thereupon  resdyed, 
**•  That  the  Judgment  given  in  the  Court  of 
**  Riis^s-beneh,  in  Easter  term  3  Jac.  Sd, 
'*  agamst  William  Williams,  esq.  Speaker  of 
'*  the  Hoose  of  Commons  in  me  pariiament 
«•  hM  at  Westndnster  2Mh  October  99  Car. 
<*  fli,  for  natter  done  by  Order  of  the  House  of 
*«  e^dmaaena,  and  as  Speaker  thereof,  is  an  iUe- 
*<  (h^  judgment,  and  ngainst  the  freedom  of 
**  parhament. 

*  nasajfed,  Th«S  »  MR  he  l^r^o^  in  to  te- 

*  t^^rne  Iha  salA  Jiift^iwrtw."    [[Ifild.  p,  2t5<3 
•'*FMn  Wk  wna  twice  read,  hot  went  no  fur- 

^flMrt»*at  MMla»:^«^Asimaatf  BIB  wtfi  m 
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the  foUowiitg  sesnon  ordered  to  he  brought  m  ; 
and  a  thuid  BiB  passed  the  Commons  in  1695» 
and  was  sent  up  to  the  Qoimo  of  Lords,  hut 
did  not  proceed  there  to  a  second  readmg. ' 

It  appMrs  further,  that  on  the 4th  June  lim, 
'*  A  Petition  of  John  Topbam,  esq.  was  read  ; 
'<  setthig  forth,  Hiat  he,  heing  a  Serjeant  at 
**  Arms,  and  attending  the  House  in  the  yeaf* 
**  1679  and  1680,  when  sereral  orders  were 
<<  made,  and  dh'ected  to  the  petitioner,  for  the 
*'  taking  into  his  custody  the  sereral  persons  ^ 
**  sir  Cfaarlea  Neal,  &c.  kc.  and  others,  for 
'*  seTcral  misdemeanors  by  them  committed  in 
^*  breach  of  the  priTilege  of  the  House  ;  and 
"  afler  that  the  Commons  were  dissohed,  the 
"  said  persons  being  resolved  to  ruin  tiie  peti- 
*<  tioner,  did,  in  Hdary  term,  the  Sdd  or  34th 
<*  of  kii^  Charles,  sue  tbe  ]>etitioner  in  the 
**  King's-benoh  in  sereral  actions  of  trespass^ 
**  battnry  and  false  imprisonment,  finr  taJdng 
'*  and  detaining  them  as  aforesaid :  to  which 
'^  actions  the  petitioner  pleaded  to  tiie  juiia- 
<*  diction  of  the  Court,  the  said  several  orders ; 
<<  but  such  his  plea  was  over-ruled ;  the  thett 
«« judges  ruling  the  petition^'  to  plead  in  chief, 
**  and  thereupon  he  pleaded  the  orders  in  bar  to 
*<  the  actons  :  notwithstanding  which  plea  and 
"orders,  the  then  judges  gave  judgment 
"  agunst  him,  <Scc."    fx  Com.  Joum.  p.  164.1 

"  Upon  the  Report  from  the  Committee  of 
"  Privileges  and  Elections,  to  whom  tfaispeti- 
"  tion  of  J.  Topham  was  referred,  the  House 
"  Resolved,  That  this  House  doth  agree  with 
**  the  Committee,  That  the  Judgment  given  bj 
*<  the  Court  of  King's-bench,  Easter  teim 
"  34  Car.  9,  Regis,  upon  the  plea  of  John  Tob- 
<*  ham,  at  the  suit  of  John  Jay,  to  the  jurtt- 
'*  diction  of  that  Court ;  and  also  the  judg- 
«  ments  given  against  the  said  Mr.  Topham,  at 
*'  the  suit  of  Samuel  Verdon,  &t.  are  illegal, 
**  and  a  violation  of  the  privileges  of  parliament, 
"  and  pernicious  to  Hbe  rights  of  parliament.'* 
Whereupon  it  was  ordered,  **T1iat  sirFnmcis 
"  Pemberton,  sir  Thomas  Jones,  and  sir  Fran* 
'*  CIS  Wythens^  do  attend  this  House  on 
<*  Wednesday  roormng  next.'^  [x.  Com.  Jour- 
p.  209.. 

*'  In  consequence  of  this  order,  nr  Francis 
**  Pemberton  and  sir  Thomas  Jones,  who  had 
"  been  two  of  the  judges  of  the  Court  of 
"  King's-bench  at  the  time  when  the  jndCTient 
"  was  passed,  were  heard  in  their  defence  ; 
"  and  afterwards  committed  to  the  Serjeant  at 
"  Arms,  fbr  their  breach  of  ^  privueges  of 
*^  this  House,  by  givmgjudgnient  to  over-rule 
"  the  plea  to  the  jurisdiction  of  the  Court  of 
"  King*s-bench.''    [x.  Com.  Jour.  p.  22T.3  ] 

Your  Committee  think  it  proper  to  state* 
That  sir  Francis  Pemberton  ana  sir  Thomaa 
Jones,  in  defending  themselves  at  die  bat  of' 
this  House  fbr  ^eir  conduct  in  over-ruH^  the 
plea  to  their  jwisdiction  in  the  actions  of  Jny 
V.  Topham^  &c.  defended  the  Judgment  they 
had  ffiven,'bT  resting  upon  the  nature  of  the 
pleamg,  and  not  by  denying  Ae  jurisdictRm 
&f  audiority  of  diis  House ;  and  sir  Franda 
PenbertM  expieasly  admitted,  •  that  fn  any 
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thing  transacted  in  this  Hpuse,  no  other  Court 
had  any  jarifidiction  to  hear  and  determine  it. 
[State  Trials.] 

Your  Committee  in  the  next  place  think  it 
ex|)edient-to  state  to  the  House,  that  there  are 
Tarious  instances  in  which  nersons  committed 
by  the  House  of  Commons,  have  been  brought 
up  by  Habeas  Corpus  before  the  judges  and 
courts  of  comnion  law  ;  and  in  these  cases, 
upon  its  appearing  by  the  return  to  the  Habeas 
Cforpus  that  they  were  committed  under  the 
Speaker's  warranty  they  ha?e  been  invariably 
remanded. 

.  3.— Harin^  stated  these  instances  of  the 
manner  in  which  the  Acts  and  Commitments  of 
this  House  have  been  brought  into  judgment  in 
other  courts,  and  the  consequences  of  such 
proceedings  ;  your  Committee  further  think  it 
proper,  and  in  some  degree  connected  with  this 
8ubject,to  advert  to  the  course  wfiich  was  adopted 


Trin.  3  Car.  1.]  ag«iwt  tiie  authority  af  such  a 
letter,  in  the  court  of  King's  bench,  which  i» 
reported  in  the  marg.  of  Dyer's  reports,  d.  60* 
and  in  Latch,  pp.  48  and  160.  And  shoitlv 
ailer  the  refusal  by  the  Court  of  King's  bench 
to  notice  this  letter  from  the  ^[Nsaker,  the  parlia- 
ment was  dissolved.  There  are,  however, 
many  other  instances  of  tliis  course  of  proceed- 
ing after  the  Restoration;  and  in  the  mstanca 
oflord  Ne^vburgh  (23  February  1 669)  the  Hous« 
ordered  the  proceedings  to  outlawry  to  be  staid 
during  the  sessions,  and  the  record  of  the  eid* 
sents  to  be  vacated  and  taken  off  the  file.  [ix» 
Com.  Jour.  p.  126].  * 

The  last  instance  which  your  Committee  find 
of  such  letters  having  been  written,  occurs  in 
the  lord  Bulkeley's  case  in  1691,  in  which  th« 
Speaker  is  directed  to  write  a  letter  to  the  protho* 
notary  that  he  do  not  make  out,  ana  to  th« 
sheriff  of  the  county  of  Pembroloe  that  he  do 


for  stajring  proceedings  in  suits  brought  against    not  execute  any  writ,  whereby  the  lord.  Bulke<> 

members  and  their  servants,  while  they  were^  ley's  possessions  maybe  disturbed,  until  Mr. 

'   -  ^  **  •       .     ,    .      .1        .^.        ^   Speaker  shall  have  examined  and  reported  the 

matter  to  the  House,  and  this  House  taka 
furtlier  order  thereon,  fx.  Com.  Jour.  p.  537.1 


*})rotected  fi*om  such  suits  during  the  sitting  of 
parliament. 

The  Roll  of  Parliament  8  Ed.  2»  affords  the 
earliest  trace  which  your  Committee  has  found 
upon  this  subject.  It  is  a  writ  fi*om  the  king 
confirmatory  of  the  privilege  of  being  free  from 
suits  iu  time  of  parliament,  and  is  in  the  follow- 
ing words :  '  Uex  mandavit  Justiciaiies  suis  ad 

*  assisas,  jurat :  6cc,  capiend.  asssignat :  quod 

*  supersraeaut  Captioni  corandem  ubi  comites 
.  *  barones  et  alii  summonati  ad  Pari'  regis  sunt 

*  partes  quamdiu  dictum  Parliamentum  dura- 

*  verit.'     [4  Co.  Inst.  24.] 

.  There  have  been  various  modes  of  proceed- 
mg  to  enforce  this  privilege.  In  Dewes's 
Journal,  na.  4.'^6,31  Eliz.  1538—1589,  Friday 
i^lst  of  February,  your  Committee  find  iKc 
following  entry  :  *'  Upon  a  motion  made  by 
'*  Mr.  Harris,    that  divers  members  of  this 

.<«  House  having  writs  of  Nisi  Prius  brought 
«  against  them  to  be  tried  at  the  assizes  'in 
«<  sundry  places  of  this  realm  to  be  holden  and 
**  kept  in  the  circuits  of  this  present  vacation, 
'*  and  that  writs  of  Supersedeas  might  be 
*'  awarded  in  those  cases  in  respect  of  the  pri- 
**  vilege  of  this  House  due  and  appertaining  to 
^*  the  members  of  the  same ;  it  is  agreed,  Uiat 
t(  those  of  this  House  which  shall  have  occa- 
'^  sion  to  require  such  benefit  of  privilege  in 
*^  that  behalf,  may  repair  unto  Mr.  Speaker, 
<'  to  declare  unto  him  the  state  of  their  cases, 
**  and  that  he,  upon  his  discretion  (if  tlie  cases 

.  '*  shall  so  require)  may  direct  the  warrant  of 
**  this  House  to  the  Lord  Chancellor  of  £ng- 
*<  land,  for  the  awarding  of  such  writs  of  Sti- 
**  per^eas  accordingly." 

But  the  House  used  to  stay  also  proceedings 
^y  its  own  authority;  sometimes  oy  sending 
toe  Serjeant  at  arms  to  deliver  the  person  ar- 

..rested  out  of  custody ;  and  soooetimes  by  letter 

irom  tlie  Speaker  to  the  Judges  before  whom 

the  cause  was  to  be  tried.    Of  this  latter  mode 

of  proceeding,  your  Committee  find  many  in- 

,  irtances  previous  to  the  3rd  of  Chailes  I. .  Your 
Committee  find  a  decision  [Hodges  v.  Moor. 


By  the  1 2  and  13  W.  3.  c.  3.  this  Privilege  was 
curtailed ;  and  further  by  Stat.  2  and  3  Ann,  c. 
18.— 11  Geo.  2.  c.  24.— 10  Geo.  3.  c.  60. 

Lord  chief  justice  De  Grey  says  in  Crosby's 
case,  '*  If  a  member  was  arrei^  before  th« 
*<  12andl3W.3.  the  method  in  Westminster 
*^  hall  was  to  discharge  him  by  writ  of  privilege 
'*  under  the  great  seu,  which  was  in  the  natura 
**  of  a  SupCTsedeas  to  the  proceeding.  The 
<<  statute  of  William  has  now  altered  ^is,  an4 
'*  there  is  no  necessi^  to  plead  the  privilege  of 
''  a  member  of  parliament."  [3  nils.  Repi. 
201.] 

All  these  acts  merely  apply  to  proceed- 
ings against  Members  in  respect  of  their 
debts  and  actions  as  individuals,  and  not 
in  respect  of  their  conduct  as  members  of  par* 
liament ;  and  therefore  the}'  do  not  in  any  way 
abridge  the  ancient  law  and  privilege  of  par- 
liament so  far  as  they  respect  the  freedom  and 
conduct  of  members  of  parliament  as  such,  or 
the  protection  Which  the  House  may  give  tm 
persons  actine  under  its  authority. 

4.— Upon.uie  whole,  itiq;»nears  to  your  Com- 
mittee, That  the  bringing  tnese  actions  against 
the  Speaker,  and  the  Seijeant,  for  acts  done  in 
obedience  to  the  orders  of  this  House»  is  ^ 
breach  of  the  privileges  of  this  House. 

And  it  app^uB,  ^at  in  the  several  instances 
of  actions  commenced  in  breach  of  the  privi- 
leges of  this  House,  the  House  has  proceed^ 
by  commitment,  not  only  against  the  party,  bat 
against  the  solicitor  and  otheic  persons  concerned 
in  bringing  such  adipns  $  but  voof  Committet 
think  it  right  to  observe,  that  the  commitment 
of  such  party,  sohcitor,  or  other  persons,  WQold 
not  neijessarily  stop  ihe  pioceedings  in  sadi 
action. 

That  as  the  particabv  gr(mnd  of  action  does 
Qot  necessarily  appear  upon  the  writ  or  upsn 
the  declaration,  th^  court  before  wWcbfodk^^c- 
ti^  is  l»ought  cannot  stay  the  suit. or  jpi^ 
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ni<%iiicBt  against  the  pbintiff,  till  it  is  inlbrined 
by  due  course  of  legal  prooeeding  that  such  ac- 
tion is  brought  for  a  thmg  done  by  order  of  the 
House. 

And  it  therefore  appears  to  yottr  Committee, 
Tliat  eTen  thoug^h  the  House  should  think  fit  to 
comaiil  the  sohcitor  dr  other  person  concerned 
in  commencing  these  actions ;  yet  it  mil  still 
be  expedient  that  the  House  should  ^re  leave 
to  tiie  Speaker,  and  the  Serjeant,  to  appear  to 
the  said  actions,  and  to  plead  to  the  same ;  for 
the  purpose  of  bringing  under  the  knowledge  of 
the  court,  the  authority  under  which  they 
acted :  and  if  the  House  should  agree  with  that 
opinion,  your  Committee  submits  to  the  House, 
whether  it  would  not  be  proper  that  directions 
should  be  given  bv  this  House,  for  defending 
the  Speaker,  and  tne  Sejjeant,  against  the  said 
itctions. 


SECOND  REPORT. 

Your  Committee,  resuming  the  oonsidera- 
tkm  of  the  principal  matters  reserved  in  their 
former  Report,  do  not  think  it  necessary  to 
state  all  the  various  Precedents  which  are  to 
he  found  of  the  exerciso  of  the  power  of  Com- 
mitment by  the  House  of  Commons  for 
breaches  of  Privilege  and  Contempt  in  gene- 
ral, conceiving  that  to  be  a  power  too  clear  to 
be  cafled  in  question,  and  proved,  if  proof  were 
necessary  by  the  same  Precedents,  which  they 
have  (M)llected  with  a  view  to  the  point  to 
which  thev  have  more  immediately  directed 
their  attention,  and  which  Precedents  are  sub- 
joined to  their  Report.     (Appendix  A.) 

The  Cases  which  your  Committee  have  se- 
'  lected  as  most  directly  connected  with  the  sub- 
ject referred  to  them,  are  those  fbr  Conunit- 
meats  fbr  libel,  an  offence  which  tends  to 
excite  popukr  misapprehension  and  disaffec- 
tion, endangers  the  treadom  of  the  debates 
and  procedings  in  pariiament,  and  requires  the 
most  prompt  interposition  and  restraint.  The 
cffiBCt  of  immediate  punishment  and  example  is 
required  to  prevent  tne  evils  necessarily  arising 
firom  this  omnce,  which  evil  it  b  obvious  .would 
be  much  less  effectually  guarded  against  by 
the  more  jdilatory  proceedings  of  the  ordinary 
GOortB  of  law  ;  nevertheless  upon  some  occa- 
sions the  House  of  Commons  have  pro- 
ceeded against  persons  committing  such  of- 
fences, by  directing  prosecutions,  or  by  ad- . 
dressng  his  nuyesty  to  direct  them,  as  appears 
by  the  Precedents  collected  in  Appendix  (B.) 

From  the  series  of  precedents  which  your 
Committee  ^d  on  your  Journals,  it  will  most 
deariy  appear  that  the  House  of  Commons 
have  treated  libeb  as  contempts  ;  that  they 
hare  fvequently  punished  Ihe^authorB  and  pub- 
lishers of  them  by  oonmiitment,  whether 
those  authors  and  publishers  were  or  were  not 
memben  of  the  House  ;  and  that  this  power 
has  been  exercised  at  all  times,  as  fiur  back  as 
the  Journals  afford  an  opportunity  of  tnkcing 
it.  Andvour  Committee  cannot  forbear  ob- 
serving, thai  the  Precedents  sutfjoined  to  their 


Report  establish  this  Law  of  Parliament,  upon 
the  ground  and  evidence  of  an  iniineinorial 
usage,  as  strong  and  satisfactor}' as  nould  be 
held  sufficient  in  a  court  of  law,  fbr  the  estab- 
lishment of  any  legal  right.     (Appendix  A.) 

Your  Committee  also  beg  leave  to  obseire, 
that  the  general  power  of  Commitment  was 
solenmly  asserted  by  the  House  of  Commons 
in  1675,  and  in  their  Resolutions  (if  17Q1 ;  and 
was  also  claime<l  by  the  House  of  Commons, 
and  admitted  by  the  House  of  Ix>r(is  in  the 
most  explicit  terms,  in  the  conferfnce  between 
the  two  Houses,  in  the  Case  of  Ashby  and 
\Vhite,  in  1704  ;  although  otlier  ]ir»ints  arimiig 
in  that  case  were  strongly  controveited  between 
the  two  Houses.     (Appendix  C.) 

Your  Comibittee  further  state,  that  it  has 
been  recognized  by  legal  authority,  and  by  the 
most  /solemn  decisions  of  the  courts  of  law  on 
various  occasions,  whenever  any  question  upon 
it  has  been  brouj^ht  before  theni : 

By  eleven  of  Uie  Judges — in  the  Case  of  the 
Aylesbury  men.  S  Lord  Raym.^  p.  1105. 
3  Wils.  p.  205. 

By  the  Court  of  King's-Bendi — in  Mur- 
ray *s  Case,     1  Wils.  p.  299.     1 7^  1 . 

By  the  Court  of  Common  Pleas — in  the 
Case  of  Brass  Crosby.    9  Wib.  p.  203. '  1771. 
By  the  Court  of  Exchequer— m  the  Case  of 
Oliver.     1771. 

And  that  this  power  of  commitment  by 
either  House  of  Paniament,  was  further  recog- 
nized by  the  court  of  Kite's  Bench  in  the 
Case  of 'Benjamin  Flower,  8  Term  Reports,  p. 
323,  who  had  been  committed  by  the  House  of 
Lords.  And  your  committee  have  not  found 
the  authority  of  a  single  decision  to  the  ccm* 
trary  in  any  court  vvnatever.  (Appendix  J),) 
Your  Committee  also  beg  leave  to  state,  that 
the  Judges  of  the  Common  Law  have  consider- 
ed Libels  upon  their  courts  or  the  proceedins^ 
in  judicature  as  contempts  and  have  frequency 
punished  the  authors  and  publishers  of  them 
by  summary  commitment.  This  appearsfrom 
various  instances  stated  in  the  Appendix  (£.) 
which  have  occurred  both  in  courts  of  law  and 
equity. 

Amongst  the  Judges  who  haveeoncnrred  in 
those  decisions,  upon  the  power  of  parliament 
and  of  the  (Jourts  of  law  and  equity  to  commit 
for  such  contempts,  are  to  be  found  lawyera 
the  most  distinguished  fbr  their  zealous  re- 
g^Lrd  for  the  liberty  of  the  sulgect,  and  the 
most  upright,  able  and  enli^tened  men  that 
ever  adorned  the  seat  of  justice ;  and  the 
doctrines  lud  down  by  them  all  -couieide  with 
the  opinion  solemnly  deUvered  by  Lord  Chief 
Justice  De  Grey  in  Crosby's  case,  that  the 
pdwer  of  commitment  is  '*  inherent  in  the 
"  House  of  Commons  firom  the  very  nature  of 
« its  institution,  and  that  they  can  oommii 
•*  generally  for  all  contempts."  'd  Wib.  p.  198« 
Under  all  these  circumstances,  Your  Conn* 
mittee  can  have  no  hesitation  in  submitting  their 
decided  opinion,  that  the  power  of  comnutment 
for  a  Ubel  upon  the  House,  or  unon  its  members, 
for  or  rdative  to  any  thing  saiu  or  done  thereini 
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weweBtul  to  Ibc  Fre^dpip  ofDciMtte,  tQfthe  In* 
dependeDeeof  ParuameDt,to|heieciirity  of  the 
liberty  of  the  Sulgeet,  and  to  thegenesal  pre- 
•erration  of  the  Slate, 

This  power  i$  in  truth  paitof  4)e  (widaoieotal 
L^w  of  Partiament ;  the  Law  of  Parbameol  is 
IheLaweftheLind;  iHurtofthe  LexTernsi 
Vfintioned  in  Sfagna  C;haiia.  where  it  ia  de- 
clared, thai,  *'no  Freeman  abaU  betaken  or 
*'  imprisoned  but  by  lawful  judgment  of  hi^ 
'*  Peeii,erb^  tbeLawoftheLm;"  and  it 
Is  as  much  within  the  meaninff  of  these  words, 
^*  the  Law  of  the  Land,"  as  tne  uniTcpcwilly  ac- 
knowledge power  of  CJommitment  lor  eon- 
tempt  by  the  CoiHtsof  Jostioe  in  Westminster- 
hall,  which  courts  have  inherent  in  t}iem  the 
aumnmry  power  of  punishing  such  contempts 
by  oommitm^t  of  the  offBMers,  ^thout  uie 

intervention  of  a  Juiy- 

Y9W  Committee  therefoe  are  of  (^fanion, 
That  this  power  is^fbunded  on  the  deareat  prin- 
ciples of  expediency  and  rigfati  proved  hy  im- 
memorial usage,  leeognised  and  sanctioned 
by  the  highest  legal  au&orities,  and  analogous 
to  the  power  exeiwed  without  dispute  by 
oovrts  or  Justice ;  that  it  mw  up  with  our 
eonatitatien;  that  it  is  estaMished  and  confirmed 
aa  dearly  and  incontrovertihty  as  any  part  of 
the  Iaw  of  the.Land,  and  is  one  of  the  most 
important  saJeguards  of  the  Rights  and  Lihcr- 
'    WtbePe!^. 

APPENDIX. 


Appsnnix  (A.) 

pEtccnniTa  of  Covhxtxsnts  for  Words  and 
Publications,  Speeches,  &c.  reflecting  on 
the  Proceedingi  of  the  House. 

I. — Frjfm  the  beginning  of  tie  JournmUf  to  the 

VommonwtaltlL 

1569*— TnowEn.^-For  contumelious  words 
against  (ha  House.— To  the  Serjeant— i  Jour. 
59. 

tJMO.— Hall,  a  Member.— For  pobli&hiog  a 
iKiok  against  the  aathority  of  the  House.— 
To  the  Tower,  also  fined  and  expelled-^ 
i  Jour«  Its,  194,  t95,  136,  139. 

iM5.rT-MoiiTAOU£.«~For  a  great  contempt 
•g^nst  the  Hqum  for  publishing  a  book 
tiadacing  persons  for  petitioning  the  House. 
»To  the  Serjeant— i  Jour.  805, 806. 

t§iB, — Lewu.— For  Urords  spoken  against  the 
last  Parliament— To  the  Serjeant— i  Jour, 
9«U 

1698.«— Albyk.— For  a  libel  on  last  Parlia- 
ment^-^To  the  Serjeant^-i  Jour.  995. 

164a-!»PlB«Sr-AsehdeacQn  of  Bath,  for  abas- 
ing tbr  last  Patliaaicat.— To  the  Segeant*- 
ii  Jenv.  68. 

^640.-*PMsTO».->-8oandaloos  words  i^ainst 
this  House.— To  theOaiehouse— ii  Jour.  71. 

N,  JB:-*Tbe  King  did  not  leaye  London  tiH  the 
10th  of  January  1641.  In  the  ?ear  pre- 
ceding there  are  very  many  cases  of  strangers 
committed  for  coniemptooos  words  spoaeB 
•g^uost  the  Huiiamcttt. 


II. — Precotknii  ^  tk§  Uk§  iMlar^  fr$m  tH 
Jteiloraliofi  In  tht  |U«ofo<seN. 

1660.— Lentuall,  a  Member. — For  words  is 
the  House  against  tbe  preceding  Perliement— 
To  the  SerieMt — viii  Jour,  94* 

— D»Ans.— For  a  pamphlet  teieeim  oq 
tiie  Parliament;  and  m)peached.<^Io  tb« 
Seijeant-'viii  Juur.  183.  185, 186. 

— CsAHFORD.  Ditto,    Ditto,  viii  Jour.  193* 

1661.— Greooky  and  WixilEas*-^For  nam* 
phlets  redtctiog  ou  tbe  justice  of  the  |{ouse. 
—To  tbe  Tower— viii  Jour.  368.-<-They 
were  prisoners  in  Newgate,  and  were  com* 
mitted  to  tbe  Tower,  and  ordered  into  closie 
custody. 

1662— Gusv.  Ditto,  T9  tbe  Serieant--Ibid. 

446. 

•1670— WooDWAnp.— For  a  breach  of  Privilegf 
against  a  Member,  and  speaking  contemp- 
tuous words  against  this  House.— To  the 
Serjeant — ix  Jour.  147. 

1675.— HowAJin.-'For  a  scandalous  paper, 
and  a  breach  of  the  Privilege  of  thn  fioosffw 
—To  the  Tower— ix  Jour.  364- 

1680.-^8ir  Roieet  CAWf  a  Meniber.-«-Fot 
words  in  the  House,  reflecting  on  %  Member, 
brought  to  the  bv»  «ild  received  •  raprir 
wand  from  tbe  Speaker  r-^-^nd  for  wo«df 
spoken  out  of  the  House<^eomoutt»d  eo4 
expelled.— To  tbe  Tower<-^ix  Jour.  6^ 

1680.— Yarihgtov  and  GnooMi^.-^Forapaflito' 

,  phlet  against  a  Member.-<«*To  theSegaant 
— ix  Jour.  654, 656. 

1685.-r-CooKE»  n  Member.-^For  words  in  thf 
House.— To  tbe  Tower--*ix  Jour.  76P. 

llL-^Precedents,  4'c>  fr(f>t  the  Revolution  to 
the  end  of  King  WiUiam, 

1689. — CniSTOPSBii  SifBLT.^^readin|  a 
false  and  scandalous  report  of  sif  Peter  Rich, 
a  Member. — To  ihe  Serjeant,  99th  Joljw^x 
Jour.  944. 

1690. — W.  Bnxoos. — Conresiptaous  wovdaand 
behaviour,  and  scandalous  rcflectbas  upon 
tbe  House  and  upon  Sir  Jonathan  Jennings, 
a  Member  thefeof.- To  the  Serjeant,  Iftch 
Dec. — X  Jour  519. 

1691.*-RiGHARD  Baldwin.— Printer  of  a 
pamphlet  entitled,  **  Mercorius  Reformatos,** 
reflecting  on  tbe  proceedings  of  the  House. 
—To  the  Serjeant,  9th  and  gist  Nov.^ 
X  Jour.  548,  558. 

1693.— William  Soadeh.- Affirmio|  and  r*» 
porting  that  Sir  Francis  Kassam,  a  Member, 
was  a  pensioner. — ^To  the  Seijeant,  9th 
Mar. — xi  Jour.  193.  • 

1695.— Sir  Georob  MEGG0i\-*Having  scan* 
daltzed  the  House,  in  declaring  that  withoot 
being  duly  chosen  he  had  frteads  enough  in 
the  House  to  bring  him  into  the  House.— • 
To  the  Serjeant,  97th  Dec— -xi  Jour.  871. 

1696.— JoHv  Manlbt.— A  Member,  ifor  words 
in  the  Uonsc^To  tbe  Tower,  9ih  Nor* 
xi  Jour.  581. 

^696.— Fbancis  DcrHoesrBB.-^B«viog  declatw 
ed  before  two  witnesses  that  Im  hnd^iitif- 
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biittd  iwHMf  to  M»ewU  M«mbfTf  of  tbt 
HpMr>  so^  ^fttrvurdi  denitd  it  befort  a 
ComoiUtM  9t  iK«  HoiiB*^— To  tbo  Sorjctot, 
(th  Jaa.-— »  Jour.  651. 

1690«— Josir  Rts.— Hayinf  caused  a  libel, 
reflecting  on  a  Member  of  the  House,  to  be 
orinted  and  delivered  at  the  door. — To  the 
Serjeant,  1  Ich  Jan,— li  Joar.  656, 

1699. — JobvHatves.— For  being  the  occasion 
of  a  teller  being  written,  reBecting  opoa 
the  honour  of  the  House,  and  of  a  Commit- 
tee.— ^To  the  Serieant,  S4th  Jan.— xiii  Jour. 
141. 

iroi.^-TfloiCAS  CotKFtPCR.— -Redectbns  up- 
on the  last  House  of  Commons. — To  New- 
gate, Feb.  7. — liii  Jour.  7S5. — ^And  Attgrnej^ 
General  ordered  to  prosecute  him  for  his 
said  crimes. 

lV,^Frwakmt$  of  ike  Uke  mture^Jrmm  1701 

to  laoo.     . 

1703.— Job  vTvTCBiN,  Johh  How,  Bxiij  amih 
B&aGO. — ^As  Author,  Printer,  and  Publisher 
of  a  printed  paper,  entitled,  ^  The  Obserta- 
tor,**  reflecting  upon  the  Proceedings  of  the 
House.— ^Tu  theSegeant,  Sd  Jan  .-i-xiT  Jour. 
970. 

1704. — ^JamxsMsllot.— Fntseand  scandalods 
reflections  upon  two  Members. — ^To  the  Ser- 
jeant, 9ih  Mar. — xiv  Jour.  565. 

*--£dwabd  Tbbobalds. — Scandalous  reflec- 
tions upon  a  Member. — ^To  the  Serjeant, 
9d  Mar.«-'air  Jour.  557. 

171f . — Samubl  Bucxlby.— As  Printer  of  a 
pretended  Memorial  printed  in  the  **  Daily 
Coarant,''  reflecting  upon  tbe  Resolutions  »f 
the  House.— To  the  Seijeant,  11th  Apr.— 
xviijoar.  189. 

1715.— 'E,  BtaaiBOTOK,  J,  Mobfbev.^As 
Priotir  and  Pablisher  of  a  pamphlet^  entitled^ 
<«  TiM  EveiVBg  Post,''  reflecting  on  His  Ma- 
jesty and  the  two  Houses  of  Parliamenl.^- 
To  the  Serjeant,  l»t  Juljf— Bviii  Joar.  195. 

17fl0.— RicvABB   CoBBET. — Reflecting   upon, 
the  Proceedings  and  the  authority  of  a  Com- 
ailtao.— To  Qw  Stfjaantr  31sl  Mar.-^xi 
Joor.  fl07. 

1798.-<-WiLLiaM  NoBi,i.*-*AssarliBg  that  a 
Member  recei»ad  a  pension  lor  his  voting  in 
PlariiluttMit.-^ To  tba  Serieantp  19th  Feb.-* 
aaii  Joor.  §45. 

I740l-'Wiluam  Coolet,  Jobb  Mbbes,  Joum 
HiiGBES.-><*<>Aa  Author,  Printer,  and  Publiaber 
of  Import  tefleeiiag  upon  His  Majeaijp's 
Ooveraaeot,  and  tM  Proceedings  ot'  both 
Hooset-of  ParliameBt.  Cooiej  to  Newgate^ 
fld  Dec. ;  Meret  aad  Uaghes,  To  tiie  Ser- 
jeant, dd  Deeerober — -suuii  Jour.  545,546, 
5»7. 

174d.«-SukiHiBLJoBBa.- -Author  of  a  printed 
paper  eantainiag  impodeat  reflections  on 
tbe  Proeesdinp  of  the  House.--To  the  Scr* 
joant,  I8sh  May*«&iv  Joiir.  154. 

1768.-- 4>BBBSB  Sa ABB.— Sticking  up  a  paper 
to  toflaosa  the  minds  of  tbe  people  against 
ibe  lioMac-«t\iihe  SfricBBt,  9th  of  Dbcmb* 


1768-^Jompb  Thobbto v.— Giving  diractiona 
for  sticking  up  ttie  abovo^ncntionod  IMper. 
—To  Newgate,  10th  Dec. 

1771.— Hebbt  Baldwib,  Tbohas  Wyjoirr; 
—Printing  tlie  Debates,  and  misrepresent- 
ing the  Speeches  of  Memben.^To  the  Ser- 
jeant, 14th  March- xxaiii  Jour.  958,359. 

1774.— H.  S.  WoooFALL. — For  publishing  n 
Letter  higbl^f  reflection  on  tbe  character  of 
the  Speaker.^To  the  Serjeant,  14(b  Febni* 
arj — xxsiv.  Jour.  456. 

1805.— Peter  Stuabt.— For  prfnung  In  his 
Paper  libellous  reflections  on  the  character 
and  conduct  of  the  House.— To  tbe  Serjeant, 
96th  April— IB  Jour.  917. 

Appbnoib  (B.) 

CAiBt  siace  1697,  of  pBosBCVTiOMa  at  Law 
against  Persona  for  Libels,  flee,  apon  Ifaia 
House  of  Commons  or  any  of  its  Merabtrs; 
and  whether  bj  Order  or  Address. 

1699.— Edwabd  Stbpheb. — ^Libel  on  tha 
House,  and  on  an  intfividtfal  Member.— By 
Order,  fl7th  Febroar]p^stii  Jour.  S3a 

1701.«-TaaiCAa  Colbbbbbb.— A  Letur  to  the 
Freeholders  and  Freemen  of  Englas^y  as- 
persing tbe  Huuse.— By  Order,  7th  Febmaiy 
— xiii  Jour.  735. 

1709.— Mb.  Llotb.— Aspaising  tba  cbafaater 
of  a  Member.— fijf  Order,  18tb  Novattbar 
— xir  Jour.  37. 

1709.— Dtbb.— Misrepvesentiog  tba  IVecaaifl^ 
ings  of  the  House.— By  Order,  flOtb  f  ebni* 
arj — liv  Joar.  f07,  808. 

1740.— JoHK  Mbbbs.- *«  Tho  Daily  F^ei .»«» 
Highlj  aad  injarNWsljr  reflecting  upas  aa 
act  of  Government,  and  the  IVoeaadtnfl 
of  both  Houses  of  Parriaaient.«-B/  a3^ 
dreet,  3d  Dee.— xiiii  Jour.  548. 

175<^— Author,  Primer  and  Publishef.-*-Mb» 
lishing  paper,  entitled,  "  Constitutional  Qa#* 
ries^^'  grossly  leflectiag  on  tbe  UouaB.«-i|f 
Address,  SSd  Jatt.— xxvi  Jour.  9. 

1751'— Authors,  Printers  and  Publishers. ^Hw 
case<  of  the  Honourable  Alexander  Morraj. 
— Aspersing  the  Proceedings  of  the  Houses 
and  teadjiig  to  create  misapprehensions  of 
the  same  in  the  minds  ol'  the  people.««-Qf 
Address,  SOtb  Nov.— xxvi  Jour.  304. 

1774.— Author,  Printers  and  Publishers.-^Paft« 
lishing  paper  called  the  *'  South  Briton/* 
reflecting  on  the  House. — By  Order,  16A 
February — xxxiv  Jciur.  461. 

1788.*- Authors,  Printers  and  PublisherL"«v 
*'  The  Morning  Herald»T(te  Gazetteer,  and 
New  Daily  Advertiser.** — Grossly  reflectiag 
on  the  House  and  the  Members,  and  tending 
to  prejudice  the  defence  of  a  person  aoswef^ 
ioj^  at  the, Bar. — By  Address,  8ih  February-^ 
xliii  Jour.  313. 

1788.— Authors,  Printers  and  Publbbiari*-^ 
"  Review  of  the  Principal  Charges  agains^ 
Warren  Hastings,"  &c. — Uighlr  disrespect* 
fill  jto  His  Majesty,  aad  tba  Hoosa ;  anA 
indecens  Obsevraii«Nia  raflactiuf  •»  tba  mo* 
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Impeachment  against  Warren  Hastinji^s.—    for  mattes  resoned  in  the  p'ljainent.--lrhe  act 

By  Address,  15tb  February— iliii  Jour.  2S9,    heffins  by  tecitin^  the  petition  of  Rd.  Stroude, 
1789.— Printer  and  Poblisber— "  The  World"    wid  after  that  recital  proceeds  thus: 

—Contaimng  matter  of  scandalous  and  li- 

bellous  nature,  reflecting  on  the  Proceedings 
-  of  the  House— By  Addressi   16th  Jane— 
.    xliv  Jour.  463. 

1795.— JoHK  Reeves.— As  aoihor  of  a  pam- 
\    phlet,  entitled,  "  lliooghts  on  the  £i  glish 

GoTemmeht;*'  which  was  adjudged  by  the 

Hoase  to  be  a  malicious,  scandalous,  and 
.    seditious  libel,  containing  matter  tending  to 

create  jealousies  and  divisions  among  His 
'    Majesty's  loyal  subjects;  to  alienate  their 

affections  from  our  present  happy  form  of 

Government  in  King,  Lords,  and  Commons, 

and  to  subvert  the  true  principles  of  our  free 
'  Constitation ;  and  to  be  a  high  breach  of 
'  the  Privileges  of  the  House. — By  Address, 
.    15th  December— li  Jour.  119,  S35. 


Appendix  (C.) 

Cum  and  RBCOGNrnoN  of  the  Peivilbqes  of 
Paruambmt,  and  die  Power  of  Comrr- 


11  Rich.  S.    Rot.  Pari.  vol.  iii.  944. 

En  yoest  pariement,  toutz  les  Seign'rs  si 
Uen  espiritels  come  temporels  alon  presentz 
clamerent  come  lour  libertee  &  franchise,  q'lea 
groiiocfl  inatirea  moevez  en  eest  pariement,  &  a 
iD0ven«n  antres  parlementz  en  temps  a  venir, 
tochantz  Pieres  de  la  Terre,  serroient  de- 
1MBU2,  i^iiggez,  &  discus  par  le  oours  de  par- 
iBment,  &  nennre  par  la  Loy  Civile,  ne  par 
la  oomnune  Ley  de  la  Terre,  usez  en 
sntrea  plus  bas  Conrtes  du  Roialme:  quoll 
dajrm,  iiberte,  &  franchise  le  Roy  lour  be- 
nignement  alloua  &  ottcoia  en  ptein  parie- 
ment. 

39  Hen.  6.    Rot.   Pari.  vol.  v.   p.  939.^ 

Thorp's  Case.  . 

The  seid  Lordes  Spirituelx  and  TemporeLc 
not  entendying  to  emneche  or  hurt  th^  Liber- 
tees  and  pnvil^gges  or  thevm  tluit  were  come'n 

for  the  conunune  of  this  lande  to  this  present      ^  *  ^     ^  

pariement,  but  egally  afler  the  cours  of  (awe  to  |  ^^  >»  gu"^^.  ^  ▼toiatuig  thenr  privileges,  that 

mynystre  justice,  and  to  have  knowlegge  what    *""  ^'      "~  "*"  ' 

the  lawe  will  wey  in  that  behalve,  opened  and 

declared  to  the  justices  the  premissez,  and  axed 

of  them  whether  the  seid  Thomas  ought  to  be 

delivered  fiom  prison,  by  force  and  vertue  of 

Ihe  privele!§[ge  of  pariement  or  noo.    To  the 

which  question' the  chefe  justoez,  in  the  name 

•f  aU  the  justioez,  after  sadde  communication 

and  mature  ddiberation  hadde  amon^f  theem, 

aunswered  ahd  said,  that  they  ought  not  to 

aunswere  to  that  question,  for  it  hath  not  be 

used  afore  tyme  that  the  justioez  should  in  eny 

iiyse  determine  the  privil^;ge  of  this  high  court 

orpariement 

4  Hen.  8.    The  original  Roll  in  the  pariia- 
ment  office. — Stroode's  Case. 

'^  This  Js  die  aot  oono^nyng  Radwrd*  Stronde 


Henry  JR.  Soit  bail!  aux  Senio's. 

And  on  that  be  it  inactcd  by  the  seide  autorite, 
That  al  sutu,  aocusementis,  condempnacons, 
ezecucions,  fynys,  am'ciamentis,  punyshe- 
ments,  correccons,  grev'ncez,  charges,  &  im- 
positions putt  or  hadde  or  her  aft'  to  be  put  or 
nadde  unto  or  apon  the  seide  Richard,  and 
to  every  other  of  tlie  p'son  or  p'sons  afbrc 
specyfyed  that  nowe  be  of  this  p'sent  p'liament 
or  tliiBtt  of  any  p'liament  her  atiter  shall  be  for 
any  bylle  speyking,  reasonying  or  declaryin^ 
on  any  mat'  or  maters  conc'nying  the  p'lia- 
meilt  to  be  Qomenced  and  treated  off,  be  utt'ly 
voyde  &  of  none  effecte,  and  on  that  be  hyt 
inacted  by  the  sdd  autorite,  That  if  the  seid 
Richard  Strode  or  any  of  all  the  seide  oAer 
p'son  or  persons  her  alter  be  ^cx^'d,  trobeled  or 
other  wyse  charged  for  any  causes  as  is  afore- 
saide,  that  then  he  or  they  &  every  of  them  so 
vexed  or  ti*oubled  off  and  for  the  same,  hai  e 
acc'on  upon  the  case  a^ynste  ev'ry  such  p'son 
or  p'sons  so  vexying  or  trobelying  any  cot'rie 
to  Uiis  ordin'ns  &  p Vision,  in  tne  whych  acc'on 
the  p'tie  gr^Y^d  shall  be  recov'  tr^y '11  damag'es 
&  costis  \  mat  no  p'teccon,  essome  nor  wager 
of  lawe  yn  the  seide  acc'on  in  anywise  be  ad- 
mytted  nor  receyvid. — A  Ce'st  Bill  Ley  Seinos 
ss  Assent. 


1606. — Com.  Joum.  vol.  i.  p.  349. 

The  Commons  tell  the  Lords  <*  that  they 
doubt  not,  but  the  Commons  House  is  a  Court, 
and  a  Court  of  Record." 

1620. — Com.  Joum.  vol.  i.  p.  545. 

In  a  Report  of  Precedents  by  air  Edward 
Coke,  it  is  agreed,  ^^  The  House  of  Com- 
mons, alone,  nath  a  power  of  pmiishment, 
and  that  judicial."— Hail's  Case  S3  £liz.,  and 
Long^s  Case  5  £liz.  cited. 

1675,  June  4th. — Com.  Joum.  vol.  ix.  p.. 354. 

In  the  nuitter  of  the  appellant  jurisdiction  of 
the  House  of  Lords,  the  Commons  assert  tbdr 
right  *'  to  nunish  by  imprisonneDt  a  Commoner 


being  according  to  the  known  bws  and  custom 
of  Parliament  and  the  right  of  their  privilo^ 
declared  by  the  king's  royal  predeocoaors  in 
fbnner  Parliaments  and  by  himself  in  this ;" 
and  «^that  neither  the  Great  Charter,  the 
Petition  of  Right,  nor  any  other  hiws,  do  take 
away  the  law  and  custom  of  Pariiament,  or  of 
either  House  of  Parliament." 

1701.— Vol.  xiii.  p.  767.— Kentish  Petition. 

Resolved,  That  it  is  the  (minion  of  this 
committee,  that  to  assert  the  House  of  Com- 
mons have  no  power  of  comndtment,  but  of 
their  own  niemben,  tends  to  the  snbvenion  of 
the  constitution  of  the  House  of  Commons. 

Resolved,  That  it  ia  the  opinion  of  this 
oeniinittee«  That.to  print  and  pauiah  any  books 
or  hbeif  reflecting  upon  tbapiooeodii^  of  the 
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«*  barons  of  the  Exchequer,  are  assistants  to  tlir 
^*  Lonls  to  inform  them  of  the  commoji  law^, 
"  and  thereunto  are  called  severally  by  writ:. 
<*  neither  doth  it  belong  to  tliem  (as  hath  beea 
"  said)  to  ^udi^c  of  any  law,  castani,  or  pri- 
"  vilege  of  parliament:  And  to  say  the  truth, 
"  the  laws,  customs,  liberties,  and  priviWes  of 
"  parliament,  are  better  to  be  learned  out  of  the 
**  rolte  of  parliament,  and  other  records,  and  by 
'*  precedents  and  continued  experience,  thait- 
*'  can  be  expressed  by  any  one  man's  pan." 

26    Car.    2—1674.— State    Trials,    Soame'^' 

Case. 


House  of  Commons,  or  any  raemlx.T  thereoff 
for  or  relating  to  his  ser\  ice  therein,  is  a  hifjh 
riolation  of  the  rights  and  privileges  of  the 
^ouse  of  Commons. 

Ashby  and  White. 

Conferences  between  the  two  Houses. 

The  Commons  at  the  second  conference  with 
ihe  Lords  re- assert  their  Resolution  of  1701 : 

"  For  it  is  the  ancient  and  undoubted  right  of 
**  the  House  of  Commons  to  commit  for  breach 
*'  of  priTikge ;  and  the  instances  of  their  commit- 
*'  ing  persons  (not  members  of  the  House)  for 
*'  breach  of  prinlege,  aAd  that  to  any  her 
"  majesty's  prisons,  are  ancient,  so  many,  and 

so  well  known  to  your  lordships,  that  the 

Commons  think  it  needless  to  produce  them." 

-Lords  Joum.  vol.  xvii.  p.  709. 

Lords  Jouni.  vol.  xviLp.  714. 
The  Lonb  in  answer  say, — **  The  Lords 
never  disputed  the  Commons  power  of  com- 
mitting for  breach  of  privilege,  as  well  per- 

*'  sons  who  are  not*of  the  House  of  Commons 

*'  as  those  who  are,"  &c. 


«< 


Appendix  (D.) 

RECQGNrnoN   of  the  Law  and  Privilege   of 
Partiament,   and    of  the  Power  of  the 
House  of  Commons  to  commit  for  Con- 
ti*mpt,  by  Legal  Authorities,  and  by  the^ 
Decision  of  Courts  of  Justice. 

Coke,  4  Inst.  fo.  15. 

Lord  Coke  observes,  upon  the  claim  of  the 
Lonls,  in  11  of  Rich.  3.  sanctioned  by  the 
king  (as  stated  in  the  first  paragraph  of  Appen- 
dix C.)  under  the  head  of  '  Lex  et  Consuetude 
'  Parliament! ;'  as  followeth — **  And  as  every 
'*  court  of  justice  hath  laws  and  customs  for  its 
*'  direction,  some  by  the  common  law,  some  by 
**  the  civil  law  and  common  law,  some  by  pe- 
"  ciiliar  laws  and  customs,  (Src.  so  the  high 
**  court  of  Parliament—  suis  proprijs  legibus  et 
**  coQfiuetudinibus  subsistit — It  is  lex  et  consne- 
*'  tudo  Paiiiamenti,  th^  all  weighty  matters 
'^  in  any  Paiiiament,  moved  concerning  the 
'*  Peers  of  the  realm,  or  Commons  in  Pbj*- 
<*  liament  assembled,  pnght  to  be  determined, 
(>  adjudged,  and  discussed  by  the  course  of 
•»  Paitament,  and  not  by  civil  law,  nor  yett)y 
"  the  common  laws  of  nus  i-ealm  used  in  infe- 
*'  rior  courts ;  which  was  so  declared  to  be — 
^^  secimdum  l^fem  et  consuetudinem  Parlia- 
**  raenti — concerning  the  Peers  of  tliis  realm, 
"  by  the  King,  and  all  the  Lords  spiritual  and 
**  temporal :  And  the  Uke,  pari  ralione,  is  for 
**  the  Commons  for  any  thing  moved  or  done 
"  in  the  House  of  Commons." 

Coke,  4  Inst  fo.  50. 

And  <m  another  occasion,  ui  treating  of  the 
laws,  eostoms,  liberties  and  privileges  of  the 
oourt  of  Parliament,  which  be  saith,  "  hath 
**  been  much  desired,  and  ore  the  very  heart- 
•*  striogs  of  the  eommonvreaith :"  Lord  Coke 
ta/i,— >*<  AU   thfl  josCioss  of  Englaad  and 


Lord  Chief  Justice  North  said,—"  I  can 
"  no  other  way  to  avoid  consequences  deroga- 
"  tory  totlic  honour  of  the  parliament,  but  to 
**  reject  the  action ;  and  all  others  that  shall. 
"  relate  either  to  the  proceedings  or  privilego 
'*  of  parliament,  as  our  .  pretkcessors  have, 
"  done." 

"  For  if  we  should  admit  genera]  remedies  m] 
'^  matters  relating  to  the  parliament,  we  must 
"  set  bounds  how  far  they  shall  go,  which  is  a 
"  dangerous  province ;  for  if  we  err,  privilege 
''  of  paiiiament  will  be  invaded,  wbidi  we  ou^t 
"  not  in  any  way  to  endamage.*' 

1675 — ^State  Trials,— Earl  of  Shaftesbury's 

Case.*  ^ 

In  the  case  of  the  earl  of  Shaflesbury,  who., 
was  committed  by  the  House  of  Lords, 
"  for  high  contempts  committed  against  the 
"  House,"  on  bdng  brought  up  to  the  King's-, 
bench  on  the  return  of  an  Habeas  Corpus^ 
the  court  unanimously  determined  against  en- 
tertaining the  case;  when  Rainsford,  Chief*, 
Jtntice,  said,  "  This  court  h^  no  jurisdiciioni 
**  of  the  cause,  and  therefore  the  form  of  th« 
"  return  is  not  considerable.  We  ought  not  to. 
**  esctend  our  jurisdictipn  beyond  its  hmits,  and 
*<  the  actions  of  our  ancestor  will  not  warrant 
^<  such  an  attempt. 

"  The  consequence  wouM  be  very  mischlev*. 
"  ous,  if  this  court  should  deliver  a  member  ot^ 
*i  the  House  of  Peers  and  Commons  who  are. 
"  committed,  for  thereby  the  bushiess  of  par 
**  liament  may  be  retarded ;  fbt  it  may  be  tho 
**  commitment  was  for  evil  behaviour,,  or  inde 
*<  cent  reflections  on  other  merabere,  to  the  disi» 
» *  ^turbance  of  the  affairs  of  parliament. 

**  Ti&p  commitment  in  thb  case  is  not  for  safe 
"  custody ;  but  he  is  in  execution  of  the  judg-, 
"  ment  given  by  the  Lords  for  contempt*;  and 
"  therefore,  if  ne  should  be  bailed,  he  would 
**  be  delivered  otit  of  execution ;  for  a  contempt 
*•  in,  facie  cvriee  there  is  no  other  judgment  of, 
"  execution. 

"  This  court  has  no  jurisdiction,  and  there- 
*<  fore  he  ougbt  to  be  remanded,  I  dettvier  no 
<*  opinion  wl^ther  it  would  be  otherwise  in  <^se 
"ofaprerogatiye."  -  i 

1751,  Feb.  7th.--.l  Wilson,  p.  900.^*-Minffay'9 

Case. 

>Vben  he  viras  brought  up  to  the  King's. 
*  Set  vol.  §f  p.  1970  of  this  Ctilsctito. 
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tnck  iff  It  Hsbeiui  Conttt,  and  the  o(niTt 
uaMnnsAf  Mftned  to  msdiarg^  him,  Mr. 
Rinded  Wngbl  bM,  **  It  appears  upon  the 
ctreciira  of  thb  Habeas  Cwpua,  that  Mr. 
**Hamy  ia  ctnnndtted  to  Newgfaie  bjr  the 
^  HooBe  of  Counnoiis,  for  an  high  andf  dan- 
^<  fl«nMH  eontempt  m  the  privilegnes  of  that 
<*  Houae ;  and  it  is  now  inaiated  on  at  the  bar, 
*^  tfiat  Ihta  18  a  bailable  case,  witfam  the  mean- 
« ingof  the  Rabeaa  Conms  aet. 

^<To  this  I  answer,  &at  it  has  been  deter- 
<<  ininad  by  all  ^jud^fss  to  the  contrary;  that 
"  it  could  never  be  the  intent  of  that  statute  to 
<<  give  a  judge  at  his  chamber,  or  this  court, 
<*  power  to  judge  of  the  privile^  of  the  House 
*'  of  Coromons. 

*<  The  House  of  Commons  is  undoubtedly  an 
**  high  court ;  and  it  is  agreed  on  all  hands 
'f  that  they,  have  power  to  judge  of  their  own 
<*  privileges ;  it  need  not  appear  to  us  what  the 
<*  contempt  was  for ;  if  it  did  appear,  we  could 
*^  notiudge  thereof. 

**  LorcT  Shaftesbury  was  eommitted  for  a 
**  contempt  of  the  House ;  and  being  brought 
<*  here  by  an  Habeas  Corpus,  the  co^rt  re- 
*«  nmnded  him  ^  and  no  case  has  been  cited 
**  wherever  this  court  interposed. 

**  The  House  of  Commons  is  superior  to  this 
*<  court  in  this  particular  i  this  court  cannot 
««  admit  to  bail  a  person  comnuttedibr  a  con- 
*^  tempt  in  any  other  court  in  Westminster- 
"  hafl.^' 

Domison,  Justice.—  '*  This  court  has  no 
*^  jurisdiction  in  the  present  case.  We  mnted 
**  the  Habeas  Corpus,  not  Imowing  wnat  the 
<*  commitmebt  was ;  but  now  it  apjpears  to  be 
*^  ior  a  conlen^t  of  the  privileges  or  the  Hoyfe 
^  dr Commons:  what  tnose  privileges  (of  ei* 
**  ther  House)  aie,  %e  do  not  Imow ;  nor  need 
'*  they  tell  us  what  the  contemnt  was,  because 
<«  Ve  cannot  jadge  of  it ;  for  i  must  call  this 
*^  court  infbrior  to  the  House  of  Commons  with 
"  respect  to  judging  of  their  privileges,  and 
^  oonteomtsas^ainatttiem.  I  give  my  judgment 
**  so  suddenly,  beeause  I  think  it  a  dear  case, 
^<  uid  re^uirea  no  time  for  consideration." 

Foi(ter,  Justica.— 'f  The  law  of  Parliament 
« <  is  part  of  the  law  of  the  land ;  and  there 
u  would  be  an  and  of  all  law,  if  the  House  of 
"  Commons  could  not  commit  fur  a  contempt. 
••  AU  eourta  of  record  (even  the  lowest)  may 
<<  commit  for  a  contempt ;  and  lord  Holt, 
**  though  he  differed  with  the  other  judges,  yet 
*^  e^t^  the  House  might  commit  for  a  oon- 
*'  tempt  in  the  &ce  of  the  House.  As  forlhe. 
V  prisoner's  illness,  we  can  take  no  notice  of  it, 
**  naiinflrno  power  at  all  in  this  case." 

Th»i^isoi£^ 

«Tf  l.-*3  Wife.  18»<-— Crariiy's  Caae.*^ 
tn  the  year  17T1,  Bra8a.Giposby,  esq*  the 

*  gM.  this  CilchoBMiUr  fai^  this  CoQeotioa. 
It  aeems  radier  surpistag  that  notice  of  the 
cari  of  Pevon^bire's  Ca^e  (m  thia.CoUeGtion,'A. 
o.  i€8ri  was  not  lake&eitber  in  WiBooa's  Caae^ 
or  Crostqf'frOafe. 


Lord  MajTOr,  who  was  conunitted  to  the  Tower 
by 'older  of  diis  House,  under  Ae  Speaker's 
Warrant,  on  95th  March  1771,  vras  brooght  up 
by  Habeas  Corpus  before  the  Court  of  Common 
Pleas  in  Easter  Term.  The  question  was  fiiUy 
arguM,  and,  by  the  imanimous  judgn^ent  of 
the  Court,  he  was  remanded. 

The  Lord  Chief  Justice  de  Gr6y,  in  givhia^ 
the  opinion  of  the  Court,  stated,  <*  That  thiS 
**  power  fvus.  of  oommitment)  must  be  inherent 
^  m  the  House  of  Commons,  fhim  the  very 
*«  nature  of  Hsinstitcftion:  and  therefore  is  part 
<(  of  the  hiw  of  the  land.  They  certainly  al- 
"  ways  cotdd  commit  in  many  cases ;  in  mat- 
<<  ter  of  elections,  they  csn  commit  sherifis, 
**  mayors,  oifioers,  witnesses,  5cc.  and  it  is  nowr 
"  amed,  that  they  can  commit  generaDy  for 
<*  aU'Contempti.  AB  contempts  ate  dther  pu- 
"  nishable  in  the  Court  cOntsmned^  or  in  some 
<<  higher  court.    Now  the  paiiament'  has  no 

aupenor   court;   therefore    die    contampt 

against  either,  Houae,  can  oriy  be  punished 
<•  by  thenkSBlvea." 

"  The  Stat,  of  James  1.  cap.  13,  sufficiently 
"  proves  that  they  have  power  to  punish  it,  io 
<*  these  words :  *  Provided  always,  that  this 
<<  Act  or  any  thing  therein  contamed  shall  not 
'*  extend  to  ihe  diminishing  of  any  pumshment 
<<  to  be  hereafter  by  censm-e  in  parliaaoent  in- 
«  flicted  upon  any  person  which  hereafter  shall 
"  make  or  procure  to  be  made  any  such  arrest 
*^  as  aforesaid ;'  so  that  it  is  ntost  clear  that  the 
<*  la^lature  have  reoogoixed  this  power  of  the 
"  House  of  Commons.  In  the  case  of  the 
('  Airledi>ury  men,  die  counael  admitted.  Lord 
**  Chief  Justice  Holt  owned,  and  Ae  House  of 
« Lords  acknowledged,  that  the  House  of 
«*  Commons  had  power  to  commit  for  oon- 
''tempt  or  breach  of  privilege.  Indeed,  it 
«  seems  they  must  have  power  to  oomiBit  for 
<•  any  crime.  When  the  House  of  Commonsr 
«t  adjudge  any  thing  to  be  a  contempt  or  a 
<'  breach  of  privilege,  their  acyudieation  ia  ft 
<'  conviction,  and  their  commitment  in  oonae* 
<<  ouence  an  execution  ;t  and  no  Court  ean 
«  mscharge  or  bail  a  person  that  is  in  aiecu«- 
'« tion  by  the  jud^entof  any  other  Court." 

And  he  concluded  his  judgment  in  these 
words : 

<'  I  am  perfectly  satisfied  that  if  lord  Holt 
<<  himsdf  were  to  have  determined  it,  the  Lord 
*'  Mayor  would  have  been  remanded.  In  the 
«  case  of  Mr.  Murray,  the  judgea  could  not 
'<  hesitate  concerning  the  contempt  by  ^man 
«  who  refused  to  receive  hta  sentence  in  a  pffo- 
<'  per  posture ;  all  the  judges  agreed,  that  he 
<*  mua  be  remanded,  iMc^ose  lie  was  eoDd" 
'/  mitted  by  a  Court  having  competent  juris- 
*'  diction.    Courts  of  justice  have-  no  oogni- 

*  The  Ciwmitmeift  in  Bodywd'a  GMe,  9 
Venl  89,  was  a  Commitnient  in  cqeacution, 
and  therefore  it  waa  neoessavy  im  thai  case  to 
state  the  evidence,  per  lord  Camdeo  in  WtiHSi% 
Habeaji  Corpqa  Cwoi  *«  m  %H^  m  tWaColA 
Utttion*^ 
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oe  of  the  Mte  of  the  "OtmuB  of  Fuiia- 
inent,  because  they  belong  ad  aiiud  extui^cn. 
I  have  the  most  perfect  satiifrctiQn  in  my 
**  owfe  mind  in  that  detennination.  Sir  Mar- 
tin Wright,  who  felt  a  generooa  and  distin- 
guished warmth  fbr  the  Uberty  of  die  sub- 
ject ;  Mr.  Jostioe  Denison,  who  was  so  free 
from  connections  and  ambition  of  erery  kind ; 
and  Mr.  Jvstioe  Foster,  who  may  be  truly 
cafled  the  Magna  Charta  of  liberTjr,  of  per- 
sons as  well  as  f<Htone;  all  thoe  revered 
judges  concorred  in  this  point.  I  am  there- 
*'•  fore  dearly  and  with  full  satisfaction  of  opi- 
**  nion,  that  the  Lord  Mayor  must  be  re- 
«'  manded." 

Gould,  Jnst — "  I  entirely  concur  in  opinion 
*'  with  my  Lord  Chief  Justice,  that  this  Court 
*'  hath  BO  cognizance  of  contempt  or  breach  of 
*'  priTii^re  ot'  the  House  of  Commons ;  they 
''  are  the  only  judges  of  their  own  pri?ilese8 ; 
*^  and  that  they  may  be  properly  called  iuoges, 
**  mppeaxs  in  4  Inst  47,  where  my  lord  Coke 
"  says,  an  alien  cannot  be  elected  of  the  par- 
liament, because  such  a  person  can  hold  no 
Elaoe  of  judicature.    Much  stress  has  beoi 
dd  upon  an  objection,  that  the  Warrant  of 
the  Speaker  is  not  conformable  to  the  order 
of  the  House ;  and  yet  no  such  thing  ap- 
pears upon  the  return,  as  has  been  pretended. 
"  The  Order  says,  that  the  Lord  Mayor  shall 
<*  be  taken  into  the  custody  of  the  serjeaht  or 
*<  his  deputy ;  it  does  not  say,  by  the  serjeant 
«<  or  his  deputy.    This  Court  cannot  know  the 
«*  nature  andpower  of  the  j;»roceedim(s  of  the 
*'  House  of  Cfommons :  it  is  founded  on  a  dif- 
^*  lerent  law ;  the  <  lex  et  consuetude  parlia- 
<*  '  menti,'  is  known  to  mirliament  men  only. 
•<  Tk«wymiiard*s  Case,  Dier,  59,  60.     When 
"  mattera  of  privilege  come  inddentally  before 
«<  the  Court,  it  is  obup;ed  to  determine  them,  to 
«  prevont  a  failure  ofjustice.     It  is  true  this 
"  court  did,  in  the  instance  aUuded  to  by  the 
«*  counsel  at  the  bar,  [Wilkes's  Case,  9  Wils. 
«'  151.]  determine  upon  the  privilege  of  pariia- 
<*  ment  in  the  case  of  a  Libel ;  but  then  that 
^  privilege  was   promulged    and  known ;   it 
<'  existed  in  records  and  law  books,  and  was  al- 
<<  kiwed  by  pafliament  itself.    But  even  in  that 
<*  case,  we  now  know  that  we  were  mistaken ; 
*«  for  die  House  of  Commons  have  since  deter- 
«<  oiiDed,  that  privilege  does  not  extend  to  mat- 
*<  ten  of  libol.    The  cases  produced  respect- 
**  tag  the  High  Commission  Court,  &c.  are 
(« not  to  the  present  purpose,  because  those 
**  courts  had  not  a  legal  audiority.    The  reso- 
«  lution  of  the  House  of  Commons  is  an  adju- 
^  dication,  and  every  court  must  judge  of  its 
«  own  oontenopts.'* 

Blaefcstone,  Justice. — '*  I  concur  in  opinion, 
<<  that  we  cannot  discharge  the  Lord  Mayor. 
«*  Tlie  present  case  is  of  great  importance,  be- 
**  cause  the  liberty  of  the  subject  is  mat^nally 
*^  concerned.  The  House  of  Commons  is  a 
**  supreme  court,  and  they  are  judges  of  their 
**  own  privileges  and  contempts,  more  espe- 
**  cially  with  respect  to  their  own  members. — 
'<  Here  is  a  member  conmitted  ia  exieciition 
vou  Yin. 
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*'  by  the  judnnent  of  his  own  house.  AS 
**  courts,  by  which  I  mean  to  UMdude  the  two 
Houses  of  parliament  and  the  coorts  of  West-^ 
minster- HaH,  can  have  no  control  in  mattcri 
«  of  contempt.*  The  sole  adjudicatioa  of  oon-^ 
'*  tempts,  and  the  punishment  thereof,  in  any 
*'  manner,  helongs  exclusively,  and  without 
"  intcrforing,  to  each  req^ective  court  In- 
**  finite  codusion  and  disorder  would  follow,  if 
"  courts  could  by  writ  of  Habeas  Corpus  ex^ 
<<  mine  and  determhie  the  contempts  orothers.t 

*  Here  is  a  laxity  of  expression  which  mighl 
not  have  been  expected  from  the  learned  au« 
thor  of  the  *  Commentaries.*  The  meaning 
seems  to  be,  that  the  two  Houses  of  Par.' 
liament  and  the  courts  of  Westminster-halt, 
are  not  subject  to  control  in  matten  of  cob- 
tempt,  but  that  otho-  courts  are  subject  to 
control  in  such  matters.  See  Clarke's  oaso^ 
Tremaine's  Pleas'  of  the  Crown,  448.  8  Le- 
vinz.  200.  1  Vent.  S08.  387.  3  Keb.  764.  799. 
811.  Dr.  Bentley's  case  8  Mod.  148. 
Fortescoe  ^08.  8  Lord  Rajrm.  1334.  Strango 
557.  8  Kyd  on  Corporations  79.  Ih  Murray's 
case  Mr.  Justice  Foster  says,  that,  **  all  ooorts 
of  Record,  even  die  kiwest,"  fas  t&e  Conrt 
of  Piepoudre  we  may  suppose]  *<  nave  power  to 
imprison  for  contempts.''    And  as  to  contempls 

*  in  facie  curiae,'  which  obstruct  the  proceedings 
of  the  court,  it  seeibs  that  they  must  of  neces- 
sity have  power  to  remove  the  obstructkm ;  to 
abate  the  nuisanoe,  and  so  is  Moor  847.  *  Si 

*  un  dit  al  Judge,  Magistrate,  ou  auter  officer 

*  paroles  que  luy  disabte  deiaire  son  office  on 

*  fait  auter  contempt,  iLpeut  luy  imprison.'*  So 
too  Dean's  case,  Croke,  Eliz.  689.  *^  A  man 
may  be  imprisoned  for  a  contempt  done  m 
court  but  not  for  a  contempt  out  of  oout." 

So,  too,  is  Sparkes,  ana  odiers,  r.  Bf  arlin,  1 
Vent.  1.  «<  The  Court  of  Admiralty  may 
punish  one  that  resists  the  process  of  thev 
court,  and  may  fine  and  imprison  for  a  coiNt 
tempt  to  their  court  acted  in  die  fiice  of  it." 

So,  too,  ar  George  Newmaasm,  (Piooeed- 
ings  and  Debates  of  the  House  of  Commons  in 
1681,  p.  109.)  <«  The  Judges  have  oA-timcs 
cause  to  coounit  for  contempt  in  the  Court."   . 

If  diere  be  any  principles  of  law  whereby  tho 
sufficiencT  of  a  commitment  for  contempt  may 
be  judged  of  in  the  case  of  one  court,  it  is  not 
very  apparent  why  the  same  principles ,  should 
not  be  apolied  to  the  jud^ng  of  the  suf- 
ficienOy '  or  commitments  for  contempts  by 
any  other  court.  That  courts  of  Westmin- 
ster-hall will  take  conusance  of  each  others 
commitments  for  contempts,  see  the  atvu* 
mieat  of  Chief  Justice  Vaughan  in  Bushdl's 
case  in  this  Collection,  vol.  6,  p.  999,  end  tho 
cases  of  Astwick,  Apsley,  and  Mihon,  cited  ia 
that  Case,  pp.  1004,  1098. 

t  Lord  Mansfidd,  in  the  case  of  HasseSs 
and  another  against  Simpson  (93  Dongl.  R«>^ 
in  note  8d  edit.)^  speaking  of  Mr.  Justice  Black- 
stone,  warned  lus  hearers  against  implicit  re^ 
liance  on  great  names.  It  would  have  been, 
more  sati&ctoiy  if  l^lr.  Justice  Bladmtonf 
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•*  Tlu0  po#er  to  commil  tenilts  from  the  6rrt 
f^pemdi^  «if  jtwtice ;  for  if  they  l»ve  power 
•<«»4ieeide,ibey  ougkt-lo  hare  {Mitrar  to  pa- 

I       ■         >  L  >  ■  ■■  ■  ■  ■  '■  ■  ' 

hid  sttieeified  «omfefMMieu!ir«  «€  the  « infinite 
•  eenMsien  «ni  dUaot^'  which,  he  kys  it 
4mi  «  wmM  fellow,  if  oomt»coidd  by  wi-kef 
'  Heben  Corpoe  eacBinioe  and  determine  the 
"*  contempts  c^  othera;^  «wi  hftd  else  given 
•ottieproof  thatthifl  *  infinAe  e<infuflion4»d  dis- 

\  tr^vamX  foUow,  ftoscj^er  with  some  accoiint 
•f  4he  w^  w  ^MA  ix  wovM  foUow.  For 
there  WKW8  net  to  he  iKoy  ^bcnirdity  in  sttp- 
Bonag  wat  the  emninebiluy  of  coAimitHieate 
&  conleraptB,  might  tend  to  render  thoQe  who 
•hrald  order  sndi  oommitments  mere  ctrcom- 
Medt  and  ^mtioife  ift  the  eaonase  of  that  power 
iun  otherwiK  4hiy  teight  be ;  IkaA  it  wonld 
iand  to  render  Aeirveapective  oounes  of  pro- 
oeedings  hat  caDncious,  more  consistent,  and 
■wire  Yioftfovm,  tnan  Aey  otherwise  might  be; 
that  in  %onaef|iience  of  those  tendencies  it 
might  probably  by  degrees  produce  an  intelli- 
gible definite  |>t8etieid  •code,  respecting  con- 
taipteand  the  puaoahments  for  tnem ;  that  if 

^  Ibeseaonsequencesriioiild ensue, ^confusion and  1 
dieotdec*  would  be  prevented  rather  than  pro- 
MoScd ;  and  that,  if  from  the  operation  of  com-  ' 
petitions  for  preHdtaninence,  or  erraneoos  no- 
inds  of  dignity,  t>r  of  Say -odier  cause,  *  con- 
*  jftisioDsam  dtsorder*  riiouM  in  foot  arise,  sucb 
^oonfosMtt  and  disorder'  probably  would  not 
he  infinite,  bat  might  he  speedily,  easily  and 
conpkitely  suppressed  by  a  kgislatiire  oefini- 
tion  of  «l  least ^e  limits  of  contempts^  and  of 
tlub  punishmenta  applictible  to  tiiem.    Predic- 
tions of '  confusion,  disorder,' and-other  miscfaief 
to  enstte  ifrom  inteimptioii  of  the  exercise  of 
kreglilarpQwerSjhave  not  always  been  Terifiod. 
Wlu^  the  powers  of  issuing  general  warrants 
ml  warrants  for  seizure  of  pa|)ers,  wllich  had 
hisfliit  sanctioned  hy  numerous  tnecedents,  were 
cnosliMied  (See  the  cSses  in  tms  CdUection  of 
Leach  ▼.  Money,  and  others,  a.  d.  1765,  and  of 
Bntick>.  Corvmston,  and  others,  in  the  same 
|Dear),  msny  suoh  piedictions  were  made,  but 
•iace  the  exercise  or  those  powers  has  been  an- 
nulled, 1  barenot  met  with  any  complaint  (except 
hdeed  one  which  'occurs  in  sir  John  Hatii^ins's 
tifo  of  Dr.  Jc^naon,  -but  wliich  is  too  frivolous 
to  deserrie  notice ;  it  relates  to  the  detention 
t>f  artizans  who  attempt  to  emigrate)  that  this 
sainuhnent  has  produeed  a  {>ingie  bad  conse- 
^enoe.     In  like  manner  while  the  judges 
efaumed  the  right  of  deciding  two  questions  of 
laet  ^for  such  they  are),  viz.  tliose  of  *  inten- 
tion' :and  of  <  tendency'  in  cmni nal  prosecu- 
tions for  libels,  wbich  claim  ^^^^r*  supported  by 
the  precedents  of  Clarke's  case,   before  lord 
ilaynxend,  of  Franrklin's  case  beibre  the  same 
judge  (in  this  Collection,  a.  d.  1731,)  and  of 

'  aiunerous  other  crises,  it  was  re)ieaUM{iy  staled 
hy  magistrates  of  transcendant  talents,  loanung, 
«zpenence  and-authoiity  (such,  for  instances, 
as  lord  Manslield,  lord  lliuiiow,  lord  Kenyon, 
«nd  Mr.  Justice  Buller,)  that  infoiite  disorder 
smd  «oiifusiou  would  «&suc,  if  Junes  hsd  4be 


<'iiiflh.  No 
^  mentof  a 
^  seat  e€  jugtiiae. 
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right  to  detarmine  in  sndi  prosecutions  wnf 
o£er  matters,  than  the  mere  fact  of  publication, 
and  die  app^catioD  of  the  imraendoes.     Tht 
dedaratorjr  statute  32  Geo.  3,  c.  60,  has  fidly 
established  tfe  right  of  jnrias  in  such  cases  to 
'  give  a  general  verdict  of  Guilty  or  Not  Guihy 
*'  upon  the  whole  matter  put  to  issoe  on  Aein- 
*^  dictment  or  information.'    I^  statute  orisn-^ 
nated  in  Ae  House  of  Comanons,  where  ttie 
motion  for  the  bill  was  made  by  Mr.  Fox  and 
seconded  by  Mr.  Erskine.     Most  nndonbledly 
die  success  of  tile  bill  is  in  a  very  high  degree 
to  he  attributed  to  the  inflexible  constancy  and 
unremitted  zeal,  with  which  the  latter  of  these 
two  •great  men  had  exerted  the  vast  pmvers  of 
his  do^uence  in  maintenance  of  those  rights  of 
juries,  which  the  statute  asserts.    And  a  most 
striking  illustration  it  is  .of  the  follibilitY  of  such 
predictions,  as  that  of  Mr.  Justice  BladcstDiie  in 
Croshy's  case,  that  whereas,  previously  to  the 
passing  of  the  act  of  32  Geo.  3,  c.  60,  disagree* 
ments  and  altercations  between  the  court  aira  the 
oounsel,  and  the  jury,  took  piaoe  in  a  great  prc^ 
portion  of  die  trials  which  were  had  on  erani-^ 
nal  prosecutions  for  libels ;  and  notwithstand- 
ing it  had  been  declared  as  we  have  seen  by 
magistrates  of  the  greatest  leammg,  that  the 
est&lishment  of  such  a  system  wotud  produce 
infinite  confusion  and  disorder ;  nevertheless  so 
it  is,  that  since  the  indisputdble  estahlishnient 
of  this  system,  no  confusion  whatever  has  oc* 
curred,  the  functions  of  judges  and  jnries  have 
been  executed  within  their  respective  limits  $ 
without  any  competition  for  jurisdiction ;  to  the 
advaacement  of  justice,  and  to  the  dimity  of 
its  administration.     The   change  which  has 
been  operated  by  the  statute  cannot  be  more 
perspicuously  stated,    nor  can  its  benefictaf 
effects  be  more  hapmly  ittustrated  than  in  the 
following  passage,  wfaicn  I  extract  from  a^iote 
on  tlie  '  subject  of  the  trial  of  the  dean  of  Si. 
*  Asaph'  in  the  *■  Speeches  of  the  honourable 
'  Thomas  Endcine'  (now  lord  JSrddne),  6cc.  vol; 
1,  p.  382. 

<'  The  venerable  and  learned  Chief  Juatioe 
[lord  Mansfield]  undoubtedly  established  by 
tii^  argument,  that  die  doctrine  so  soon  after- 
wards condemned  by  the  unanimous  sense  of 
the  Lec^Lslature  when  it  passed  the  libel  Act, 
did  not  originate  wilh  nimself ;  and  that  he 
only  pronounced  the  law  as  he  found  it,  estab't 
lishea  by  a  train  of  modem  decisions.  But, 
supported  as  we  now  Mre  by  this  judgment  of 
Parliament,  we  must  venture  hnndbly^to  differ 
Irom  so  truly  great  ten  aathori^.  The  libel 
Bill  does  not  confer  upon  the  J^ury  any  juris- 
diction over  the  law,  incensislent  with  the 
g^eneral  princinle  of  the  constitation :  but  con- 
sidering that  the  question  of  libel  or  no  Itbd  ia 
frequently  a  question  of  fact  ratherthm  of  hiw, 
and  in  many  cases  of  tact  and  law  almost  inse- 
parably blended  together ;  it  directs  the- Judge, 
as  in  otheD^^cases,  to  deliver  his  ofinioiy  to  uie 
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•'  occasion  the  utmost  confusion,  if  every  ooinrt 
^'ofthii  HallflhonM  h»ye  power  to  examine 
**  the  commitinents  of  tke  other  courts  of  tlie 
"  Han  for  contempts ;  so  that  the  judgment 
**  and  commitmeDt  of  each  respecjtive  court  as 
■*  to  contempts,  most  be  final  and  without  con- 
**  troi.  It  is  a  confidence  that  may,  with  per- 
**  feet  safety  and  security,  be  reposed  in  the 
*«  judges  ani^  the  Houses  of  Pariiament .•   The 

Jury  UDon  the  whole  matter,  indodin^  of 
eouTse  tbe  question  of  libel  or  no  Iif<?l,  leaving 
them  at  the  same  time  to  found  their  Terdicts 
upon  such  whole  matter,  so  brought  before 
them  as  in  all  other  criminal  cases.  Tbe  best 
answer  to  the  apprehensions  of  tbe  great  and 
eminent  Chief  Justice,  regarding  this  course  of 
proceeding,  as  then  contended  for  by  Mr,  Er- 
skine,  and  now  established  by  the  l!jbel  Act,  is 
the  experience  of  seTentccn  years  since  that  act 
passed.    - 

"  Before  the  statute  it  was  not  diflicult  for 
the  most  abandoned  and  profltgare.  libeller, 
giiihy  eren  of  the  most  maii»^nan^(tander  upon 
prirate  men,  to  connect  his  cause  with  the 
great  privileges  of  the  'Hiry,  to  )>rotect  inno- 
cence. Upon  the  Judge  directing  the  Jury, 
according  to  the  old  system,  to  find  a  verdict  of 
Guilty  upon  the  fact  of  puMication ;  shutting 
out  altogether  from  their  consideration  the 
quality  of  the  matter  published,  ingenious 
counsel  used  to  ssize  that  occasion  to  shelter  a 
guihj  individual  under  the  mask  of  supporting 
^nieat  public  ri^ht ;  and  Juries,  to  show  tliat 
they  were  not  implicitly  bound  to  find  verdicts 
of  'Gvutty  upon  such  evidence  alone,  were  too 
successfully  incited  to  find  improper  verdicts  of 
acqnittal :  but  since  the  passing  of  the  Libel 
Act,  whan  the  whole  matter  has  been  brought 
under  their  connderation ;  when  the  quality  of 
the  matter  published  has  been  exposed  wtien 
criminal,  and  defended  when  just  or  innocent, 
Juries  have  listened  to  the  Judc^e  with  atten- 
tion and  reverence,  without  being  bound  in 
their  consciences  (except  in  raaUers  of  abstract 
kw),  to  follow  his  opinioB,  and  instead  of  that 
uncertainty  anticij^ted  by  lord  Mansfield,  the 
administnitbn  of  justice  hta  been  in  general 
most  satisfactory,,  and  the  public  authority 
been  vindicated  against  myust  attaeks,  with 
much  greater  security  and  more  supi>orted  by 
public  opinioi^  than  when  Juries  were  instru- 
ments in  the  hands  of  the  fixed  magistrates ; 
'whilst  at  the  same  tim^  public  liberty  has  been 
secured  by  leaving  the  whole  matter  in  all  pub- 
lic libels  to  thejudgment  and  conai<lenition  of 
the  people.  This  reformed  state  of  tlie  law,  as 
it  rega^  the  liberty  of  the  press,  is  now  so 
universally  acknowle(Lg;ed,  that  the  highest 
magistrates  have  declared  in  the  House,  of 
l4frdgiy  that  do  new  laws  are  necessary  either  to 
f  upport  the  state,  or  protect  the  people. " 

mr  S<tward  Coke  (Proceedings  and  Debates 
of  the  House  of  Comraoos,  in  16^0  and  1^1, 
voL  ),  p.  109)  predicted  thai  '*  if  the  mittimus 
of  the  Privy  Council  iQust  contain  the  cause  of 
^anmitiiienty  it  woidd  hinder  the  ^ndiiig  ovt 


*'  lecisla-.ure  since  the  revolution  (seQ  9  aQ4  10^  > 
*'  W.  3,  c.  15,)  have  created  many  nsfir  ooo^  • 
*'  tempts.     The  objections  which  are  bmught, ' 
<^  of  abusive  eonsequenees,  prove  too  mneh,  be* 
'*  cause  they  >are  apphcahie  to  aQ  corals  «# 
"  dernier  resort :  *  et  ah  abusu  ad  usum  nan 
**  *  valent  conse(]uentia,'  is  a  maxim  of  law  4» 
*'  well  as  of  logic.    General  cenvenienoe  miMl 
**  always  outweigh  partial  inconvenience ;  eves 

of  divers  mischiefs  both  of  state  and 
wealth." 


.i    m 


*  It  seenw  genefaliy  to  hajtpen,  diaft  peraoni, 
who  eithar  possess  or  lay  claun  to  powter  of  aa^f 
kind,  are  strongly  disposed  to  be  «f  opmion 
that  they  may  he  safely  entrusted  HHA  sock* 
power.  Thus  in  our  own  history,  to  omit  th* 
vaiious  instances  of  claims  on  tbe  part  of  tha 
crown  to  exorfatti^nt  power,  and  to  ooafina 
ourselves  to  a  few  judidai  oases,  it  is  not  on* 
reasonable  to  bsiieve  thai  priFy-ofwnselkNrs  of 
oki  thought  they  might  be  safely  intriMled  witk 
the  vast  power  which  they  so  mischiavously 
and  oppresai\'ely  assumed  in  theaacien^^  Ooorfc 
of  Requests ;'  *that  the  council  in  James  tha 
first's  time  thought  they  might  be  safely  ia^. 
trusted  with  the  power  to  suramoa  before  tbaat 
members  of  the  House  of  Commons,  to  com-v 
ra'and  them  to  bum  tbe  BOte&,  arguments  andt 
collections  which  they  had  made  for  preparing 
themselves  to  a  conference  wiU)  the  Lords  npo% 
a  most  momentous  constitutional  question, 
and  afterwards  to  imprison  and  otherwiMta 

Gish  them  for  no  other  cause  but  that  the^ 
been  assigned  by  the  House  of  Commons 
to  be  agents  in  such  conference  (see  Hargravc'a 
l^eface  to  lord  Hale's  Trealise  on  the  Jitrisdie* 
tkia  of  the  Lords  House  or  parhanKoit,  pL  i& 
Note.) ;'  that  lord  Bacon  thought  he  mi^t  sMyi 
be  intrusted  with  the  power  by  arbitrary  mn 
junctions  to  protect  debtors  from  aayment  &£ 
tiieir  just  debts  (see  Proceedings  and  liebates  af 
the  House  of  Commons  in  1690  and  1691,  &•» 
Oxford  1766  vol.  1.  p.  157  et  weq.)  ;  that  atuh* 
bisliop  Laud  and  his  cosilhitors  thought  thajf 
might  safely'  be  tutrusted  with  tha  aihitrujr 
power  which  thay  so  cruelly  exenrised  in  ikm 
Conrtrf  of  Star  Chamber  and  High  Conuais-r 
fion ;  that  Chief  Justice  Kelyng  and  otfacv 
judges  thought  they  might  be  safely  in« 
trusted  with  the  arbitrary  po^er  of  naing 
and  imprisoning  jurors  (as  to  which  sea  im 
Cases  of  Penn  and  Moui,  and  of  Bnthtl^ 
anity  vol.  a,  p..  P51,  999,  and  the  notes  In  thoaa 
cases  ;)  and  that  Jefferias,  Crew,  Cartvriskli 
Wright,  Herbert,  and.Jenner,  thought  ^mr 
might  be  safely  intrusted  with  the  power  whin 
as  *  Coronsisiniieni  of  Eecfeaaslical  Aifbifa'thtj^ 
employed  for  tlie  purpose  of  subvertiBg  Im 
protestant  rdirion.  It  is  to  he  regretted^  that 
tha  teamed  judge  did  not  adduce  any  proo6  df 
his  assertion,  that/*'  this  confidsBfie  may  witfi 
aei'feotsafab^  and  security  ha  reposed  m  dia 
Jvdges  and  the  Houses  jof  Parhaaneat  ;'^  f^ 
ind^d  the  truth  of  tha  insarrion  ia  hy  ao^saaw 
setf-evident    It  isawtfciantly  obvioas  that4i#'. 
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^*  nmioBiiig  (which  in  my  conscience*,  I  am  \ 
^  &r  mm  sttpposiiu^)  that  in  the  pttisent  case 
*\^  House  naa  abused  its  power.    I  know, 


«MAa 


in'  which  discretionary  unocmtrouled 
power  is  most  likely  to  be  abused,  and  in  which 
eonseqaentJy  it  is  most  dangerous,  are  those  in 
which  die  interests  or  the  personal  fedings  of 
the  party  exercising  such  power  are  concerned. 
Now,  if  it  be  so  indisputable,  as  the  learned 
judffe  appears  to  have  bought  it  was,  that  each 
of  the  Mouses  of  Parliament  and  that  courts 
may  safely  be  intrusted  with  a  discretionary 
unoontrouwd  power  of  imprisonment  Ibr  what- 
€!ver  it  may  please  them  respectively  to  adjudge 
to  be  a  contempt  towards  themselres,  in  most 
of  ^Crhich  cases  their  personal  feetings  at  least 
will  be  concerned;  it  may  not  perhaps  be 
fbund  Fery  easy  to  shew  why  they  mi^t  not 
aforliori\ie  still  more  safely  intrusted  with  the 
like  discretionary  uncontrouled  power  of  im- 
prisonment in  otner  cases,  in  wnich  their  in- 
terests and  tiieir  feelings'  are  not  concerned. 
But  I  iq>brehend  die  learned  judge  would 
■carcely  We  maintained  that  in  such  other 
eases  ihey  might  be  safely  intrasted  with  dis- 
cretionary uncontrouled  power  of  imprison- 
ment :  seeing  that,  in  the  iSrst  Tolume  of  his 
Commentaries,  p.  1S5,  when  iDustratuig  <<the 
grcAt  importance  to  the  public  of  the  preser- 
▼alion  of  personal  liberty,"  he  says,  and  with 
great  truth,  that  "  If  once  it  were  left  in  the 
poWer  of  any,  the  highest,  magistrate  to  im- 
prison arbitrarily  whomever  he  or  his  officers 
thought  proper,  there  would  soon  be  an  end  of 
tU  other  rights  and  immunities."  Yet  indeed 
H  ia  very  easi^^  discoverable  that  if  a  vote  or  an 
adjiidicaiion  or  contempt  hj  a  House  of  Parlia- 
ment or  a  court  be  unexanunable  elsewhere,  and 
if  the  power  of  imprisonment  upon  such  vote  or 
adjudication  be  discretionary  and  uncontrouled ; 
each  House  of  Parliament  and  each  court  pos- 
Btmta  a  discretionary  and  uncontrouled  power 
of  inaprisOnment  for  every  action  and  eviery 
eraissioii  of  a  man's  life  ;  nay,  for  the  bare  un- 

Coved  imputation  of  any  action  or  omission  ; 
y  eiven  without  the  imputation  of  any  sped- 
i«jd  actor  omission.  **  If"  as  Mr.  mrgrave 
{1  Jurid.  Aig.  and  CoO.  16)  very  forcibly  states 
it,  '*  the  doctrine  of  contempts  be  thus  wide  ; 
if  tiie  House  of  Lords  or  Commons  or  the 
Court  of  Chancery,  or  any  of  die  g^reat  Courts 
of  Westminster  Hall,  may  construe  what  they 
please  into  contempts,  and  may  under  that  de- 
Bomination  without  trial  by  jury,  convict  all  per* 
•OQs  of  crime,  and  have  also  an  indefinite  power 
of  pmnshing  by  fine  and  imprisonment,  and  if 
all  this  when  dnie  bethus  unappealable  and  thus 
vneicaminablie,  what  is  there  but  their  own  wis- 
4mn  .uid  moderation,  and  the  danger  of  abusing 
■o  axbitranr  a  power,  to  prevent  the  House  of 
Lofdfl  or  the  House  of  Commons,  or  any  court 
4f  Westii4QSter  Hall,  under  shelter  of  the  law 
.tif  contempts,  firtxm  practising  aD  the  monstrous 
«tyftaimrjr  which  iint  disgraced  and  at  length 
wnnrMaM  ttie  Star-Cfaamber  ?'' 


<*  and  am  sure  that  the  House  of  Commons 
"  are  both  able  and  well  inclined  to  do  justice.  ' 
''  How  preposterous  is  the  present  murmur  . 

-  » 

Indeed  the  House  of  Commons  has  often 
manifested  a  very  laudable  jealousy  of  illegal 
commitments  by  others.  While  the  statute,  . 
10  Car.  1,  c.  10,  was  in  its  passage,  that 
House  resolved,  (see  lord  Camden's  judgment 
in  the  Case  of  Entick  against  Carrington  and 
others,  ▲.  n.  1765,  in  this  Collection),  «« that 
the  body  of.  the  Lords  of  the  Council,  nor  aby  . 
one  of  them  in  particular,  as  a  privy  counsellor, 
has  any  power  to  imprison  any  treebom  sub- 
ject, except  in  such  ^  cases  as  tney  are  autho* 
rized  by  the  statutes  of  the  realm."  **  It  is 
all  one,*'  says  lord  Hale  (Jurisdiction  of  the 
Lords  House  or  Parliament,  p.  109),  <*  to  make 
a  law,  and  to  have  an  authoritative  power  to 
judge  according  to  that  which  the  judge  thinks 
fit  should  be  law,  though  in  truth  there  be  no 
lawesttantforit." 

How  far  the  conclusion  against  the  truth  .of 
the  learned  j[udge*s  dictum,  to  which  the  pre- 
ceding considerations  appear  to  lead,  has  been 
forced  by  experience  I  cannot  undertake  to 
affirm,  because  I  have  not  been  aUe  to  examine 
so  extensively  as  that  would  require  into  the 
precedents  upon  the  sul^ect :  but  if  the  exer- 
cise of  tibis  discretionary  power  shall  be  found 
to  have  been  at  all  analogous  to  the  exercise  of 
other  sorts  of  uncontrouled  discretionary  power 
as  recorded  in  our  history,  the  precedents  will 
certainly  not  corroborate  sir  William  Black- 
stone's  gratuitous  assertion.  I  will  mention 
a  few  cases.  And  first  an  action  of  trespass 
brought  in  parliament  in  18  £d.  t. 

<*  In  an  action  of  trespass  brought  in  par- 
liament in  18  £d.  1.  (as  was  then  the  practice) 
by  the  king,  the  king's  steward  ^of  his  house- 
hold) Peter  de  Chanet,  the  king^s  marshal  (of 
bis  household)  Walter  de  Fanecourt,  the  earl  of 
Comwdl  and  the  abbot  of  Westminster  against 
(he  prior  of  the  Holy  Trinity  in  London,  and 
£iogo  de  Clare,  (or,  as  the  record  expresses  it,  in 
which  the  two  Ijttter  persons  were  attached  to 
answer  the  five  former)  for  that  the  said  prior 
served  an  ecclesiastical  citation  upon  the  earl  of 
Cornwall  as  he  was  going  through  Westminster 
Hall  to  attend  the  parliament  according  to  the 
writ  of  summons  he  bad  received,  by  which 
citation  the  earl  was  commanded  to  appear  on 
such  a  day  at  such  a  place  before  the  arch- 
bishop of  Canterbury^  and  the  said  Bogo  de 
Clare  procured  the  said  prior  to  serve  the  saijL 
citation,  which  serving  the  said  citation  is  lai^ 
to  have  been  in  contempt  of  the  lord  the  king, 
and  to  his  disg[race  of  10,000/. ;  also  to  have 
been  to  the  prejudice  of  the  ecclesiastical  fran- 
chise of  the  al>bnt  of  Westminster  granted  him 
S'  &e  court  of  Rome,  by  which  Westminst^ 
all,  as  being  within  the  jurisdiction  of  ^e 
abbot  of  Westminster,  is  exempted  firtnn  afi 
jurisdiction  efsscopal  or  archiepiscopal,  and  tp 
the  abbot's  damage  thereby  of  1,000/.  alsotp 
have  been  to  the  preiudice  of  the  offioe  of.thp 
glewiidwdiiMWNuJ  (of  the^d^'s  houaehald]^ 
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«^  and  edmpteiiit!  The  Home  of  Oommoni 
'^  have  this  Dower  only  in  common  with  all  the 
<'  courts  of  Westminster-Hall :  and  if  aay  per- 

to  whose  office  alone  it  appertaineth,  and  to  no 
other,  to  serve  all  summonses  and  attachments 
within  the  king's  palace ;  and  also  to  have 
been  to  tlie  damage  of  die  earl  of  Cornwall 
of  5,000/.  The  prior  and  Bogo  de  Clare  con- 
fess the  fact,  and  put  themselves  upon  the 
king's  mercy.  And  judgment  is  given  apiinst 
them  that  they  be  committed  to  the  Tower 
during  the  king's  pleasure.  Afterwards  Bogo 
de  Clare  is  find  to  the  king  in  2,000  marks, 
(a  great  sum  now,  in  those  days  an  immense 
one)  and  agrees  to  pay  1,000/.  damages  to  the 
earl  of  Cornwall  tor  the  trespass  committed 
against  him,  which  the  earl  of  Cornwall  at  the 
instance  of  the  bishops  of  Ely  and  Durham, 
and  other  great  men,  afterwards  remitted  ex- 
cepting 100/." 

Another  early  case  is  that  of  John  de  North- 
ampCoB  reicrred  to  in  the  Appendix  (£.)  (Ana- 
logy) to  the  Report  before  us.  This  man  was 
an  attorney  of  the  Court  of  King's  Bench,  (to 
which  CDTGumstance  attention  should  be  given 
in  considering  the  case  as  an  authority),  and 
having  written  of  tbe  judges  of  that  court,  that 
they  had  independence  enough,  not  to  be  swayed 
by  royal  commands,  he  was  ailjudgedin  so  doing 
to  have  been  guilty  of  a  contempt  of  the  court, 
was  committed  into  custody,  and  as  it 
seems  was  obliged  to  find  mainperners.  Ix>rd 
Coke  thus  relates  the  case,  with  some  confu- 
sion of  John  and  Robert. 

Mie.  18  B.  3,  osrom  rtge  Rot.  151.  LiMlum. 

John  de  Northampton,  an  attorney  of  the 
King's-Bench,  wrote  a  letter  to  John  Ferrers 
one  of  the  kind's  counsel,  that  neither  sir  Wm. 
Soot  chief  justice,  nor  his  fellows  the  kings  jus- 
tice^ nor  their  clerks,  any  great  thing  would 
do  by  the  commandment  ofour  lord  the  king, 
nor  of  queen  Philip,  m  that  place,  more  then  of 
anFOther  of  the  realm;  which  said  John  being 
caOed,  confessed  the  said  letter  by  him  to  be 
written  with  his  own  proper  hand.  '  Judicium 
Coriie.  Et  qda  preraictus  Johannes  cognovit 
dicfani  literam  per  se  scriptam  Roberto  de 
Fetters,  jui  est  de  condho  regis,  qute  Utera 
continet  in  se'  nullam  veritawm :  '  {ytoetextu 
cnjos  dominus  rex  erga  curiam  et  justidlaH^ 
suoB  hie  in  casu  habere  posset  indignationem, 
ouod  esseC  in  scandalnm  justic'  et  curiee. 
Ideo  dictns  Johannes  committitnr  mareac'  et 
postea  invenit  6  manucaptores  pro  bono  gestu. ' 

In  1691  the  House  of  Commons  proceeded 
against  one  Edward  Ployde  for  spr;lung  oon- 
^temptuous  words  against  Elizabeth  daughter  of 
king  James  the  first,  and  her  husband  the  Elec- 
tor Palatine.  Itis,  perhaps,  not  ouite  clear  whe- 
ther the  House  of  Commoos  dia  or  did  not  con- 
sider these  words  aUedged  to  have  been  spoken 
against  ibe  prince  and  .princess  to  be  a  breach 
of  their  own  privileges,  or  a  oontempt  toward 
tbemadrasi  but  the  bandi.seiitcace  woich  they 
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"  sons  may  be  safely  trusted  with  th^  power* , 
"  tliey  must  surely  be  the  Commons,  h^o  are 
"  chosen  by  the  people ;  for  their  privileges 

passed  upon  Floyde  may  be  seen  at  vol.  2,  p. 
1133  of  this  Collection,  m  a  brief  report  of  bia 
case,  which  appeal^  to  have  been  Uirou^hout 
a  tissue  of  irreufularity,  usurpation,  and  op- 
pression. In  iuustration  of  the  topic  now 
under  consideration  I  will  subjoin,  at  the  end 
of  this  Case,  some  passages  respecting. 
Floyd  which  occurred  in  the  House  ot  Com- 
mons, together  with  lord  Oxford's  reprobation 
of  the  proceedings  in  the  case. 

In  Michell's  Case,  1621,  (see  a  brief  re- 
port of  it,  vol.  2,  p.  1131,  of  this  Collection,) 
the  House  of  Commons  took  upon  them  to 
order: 

«*  That  he  should  be  held  unwortliy  to  be  a 
justice  of  the  peace ;  and  be  declareil  disabla 
and  unworthy  to  be  of  that  commission,  or  any 
other  whatsoever.  To  be  sent  at  two  of  the 
clock  in  the  afternoon  to  the  Tower  through 
the  sti-eet  on  foot." — He  was  pardoned  to  have 
any  faither  punishment,  in  respect  of  his 
fatner's  worth,  who  was  secretary  to  Walsing- 
ham,  and  suffered  much  for  religion  in  queen 
Mary's  time,  and  was  then  held  to  be  a  very 
honest,  religious  gentleman:  And  so  MicheU 
was  called  to  the  wx  to  hear  his  sentence  oa.  his 
knee.— Afler  sentence  passed  he  desired  to  be 
heard,  but  it  was  denied. 

Mr.  Chancellor  of  the  Dutchy.  That  he 
might  be  heard  af)er  judgment,  so  as  it  be  an 
humble  suit ;  or  any  thing  not  concerning  the 
sentence  given  by  the  House. 

Sir  Edward  Cooke,  That  he  ought  not  t« 
be  heard  after  judgment :  And  so  it  was  agreed 
by  the  Vote  of  the  whole  House. 

In  the  same  year  the  House  of  Lords  sen- 
tenced John  Blount  (this,  Mr.  Hargrave,  Juri- 
dical Arguments  and  Collections,  197,  tells  us 
is  the  first  privilege  precedent  he  finds  for  im* 
prisonmeiirror  a  term  certain  by  the  Lords)  to 
the  pillory,  and  to  imprisonment  and  labour  in 
Bridewell  for  life.  His  offence  was  counter- 
feiting a  peer's  protection.  In  16S3,  the  Lords 
sentencea  Morfey  for  a  libel  on  the  Lord- 
Keeper  (this,  Mr.  Hargrave,  uh.  tup,  tells  us  is 
the  nrst  privflege  pre<^ent  of  a  fine  by  the 
Lords)  to  a  fine  of  1,000/.  and  the  pillory. 
Two  other  cases  I  will  report  in  the  words  of 
Mr.  Hargrave,  (Preface  to  lord  Hale's  Tract 
on  the  Jurisdiction  of  the  Lords'  House  or  Par- 
liament.) 

**  Another  case,  in  which  judicature  as  be- 
tween the  two  Houses  became  the  subject  of 
considet  ation,  occurred  soon  after  the  impeach- 
ment of  lord  Clarendon.  It  arose  on  petition 
to  the  Commons  from  a  Mr.  Fitton,  complain- 
ing of  some  exercise  of  inrisdiction  by  the 
Lords:  and  on  a  report  of  the  case  from  acom- 
mittee  that  the  matter  of  jurisdiction  was  fit  to 
be  argued  at  the  bar  of  the  House  of  Commons, 
the  House  appointed  a  day  to  hear  it  accord- 
ingly, and  at  tne  same  time  appointed  a  com- 
mittee to  inquire  into  precedents  in  eases  of  %■ 
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f  and  powers  are  the  privileges  and  powers  of 
*«  the  people.  There  is  a  great  fallacy  in  my 
*'  brotner  Glynn's  whole  argument,  when  he 
•*  makes  the  question   to  be,    >Vhethcr   the 

like  kind ;  and  amongst  the  Committee  were 
named,  solicitor  general  Finch,  afterwards  lord 
chancellor  Nottingham,  Mr.  iSerjeant  Maynard, 
Mr.  Van  whan,  atierwards  lord  chief  justice, 
and  Mr.  Prvnne ;  and  the  three  latter  were  de- 
sired to  take  special  care  in  the  business. 
What  was  the  precise  nature  of  this  case  of 
Mr.  Fitton,  is  not  stated  in  the  Journal  of  the 
Commons,  or  in  the  printed  account  of  the  de- 
l)ate.  But  from  various  entries  in  the  Journal 
of  the  Lords  the  subs^nce  of  the  case- appears 
on  the  whole  to  have  been  to  this  eflfect.  3Ir., 
Fitton  and  three  others  had  been  formerly  pro- 
ceeded a<rainst  before  the  Lords  for  contriving 
«nd  pubhshjng  a  hbel  upoa  lord  Gerrard  of 
Brandon  ;  and  tlie  Lords  in  July  1663  had  sen- 
tenced Fitton  in  a  fine  of  500/.  to  imprisonment 
in  the  Kiny-'s- Bench  prison  till  he  should  pro- 
duce Abraham  Granger,  whose  name  was  to 
the  libel,  and  to  find  sr^curities  for  good  beha- 
viour during  life^  with  direction  to  the  chief 
justice  of  the  King's- Bench  to  take  such  secu- 
rities. Under  this  sentence  in  a  case  at  least 
mixed  with  privilege,  Fitton,  notwithstanding 
a  prorogation  of  parliament,  which  confessedly 
terminates  imprisonment  by  the  House  of  Com- 
mons in  privilege  cases,  still  continued  in  pri- 
son ;  and  one  WiUiam  Carr,  on  his  owning  the 
same  libel  and  his  having  dispersed  it,  had  been 
recently  adjudged  by  the  Lords  to  pay  a  fine  of 
1,000/.  and  to  imprisonment  in  the  Fleet  during 
the  king's  pleasure,  and  to  the  piUorv.  Being 
both  tlius  imprisoned  by  the  Lords,  Vitton  and 
Carr  resorted  by  several  petitions  to  the  Com- 
rooos  for  relief  A  Committee  was  appointed 
upon  Carr's  petition  as  well  as  upon  r  itton's. 
Howevei"  no  report  appeai-s  to  have  been  ercr 
made  upon  the  |ietition  of  Carr,  a^d  what  be- 
came of  his  case  is  not  mentioned,  except  that 
three  years  afterwards  lie  published  a  relation 
of  it  and  of  his  suflferings,  with  a  plea  against 
the  jurisdiction  of  the  House  of  Lords.  Bat 
Pitton's  petition  was  reported  upon  as  fit  for 
solemn  argument  at  the  bar  of  the  House  of 
Conunons  as  to  the  jurisdiction  of  the  House  of 
Lords,  and  was  ordered  to  be  argued  aceofd- 
ingiy  in  the  manner  before  mentioned.  It  ap- 
pears also,  that  the  case  was  argued  at  the  bar 
of  the  Commons  by  Fitton'scounsd  Mr.  OfHey, 
who  said  some  strong  things  against  the  juris- 
diction of  the  Lords,  but  is  reproached  with  hav- 
ine^  so  closely  borrowed  from  a  prior  argument 
of  the  solicitor  general  Finch,  afterwards  lord 
chancellor  Nottingham,  at  the  bar  of  the  Lords, 
though  in  what  case  is  not  mentioned,  as  to 
have  mduced  the  latter  to  leave  the  Commons. 
When  the  argument  was  over,  the  debate  was 
adjourned  for  a  week.  But  the  Journal  of  the 
Conunons  is  silent  as  to  any  further  proceedmg 
upon  the  case.  Probably  this  case  became  ab- 
sorbed in  the  consideration  of  the  great  ease, 
^hich    abnost    immediately    f<Aowed,    and 


"  Honse  haye  acted  acoditttnff  to  their  right  or' 
<*  not  ?  Can  any  good  man  think  of  inTolfio^ 
'<  the  judges  in  a  contest  with  either  House  of 
"  pai'liament,  or  with  one  another  ?  And  yet 

brought  the  two  Houses  to  a  direct  issue  on  one 
great  branch  of  the  jurisdiction  claimed  by  tlie 
Lords  but  denied  by  the  Commons :  or  perha]M 
the  Commons  thought  this  case  of  Fitton  and 
that  of  Carr  too  much  mixed  with  contempt 
and  breach  of  privilege  to  be  convenient  cases 
to  make  their  stand  upon.  However  these  two 
cases  should  not  be  forgotten.  Either  they 
were  cases  of  breach  of  privilege  and  contempt, 
or  they  were  not.  If  tl«^  were,  the  continu- 
ance of  imprisonment  after  the  prorogation  of 
parliament,  the  fining,  and  every  other  part  of 
the  sentence  in  both  cases,  became  disputable : 
for  it  may  be  asked,  how  on  breach  of  privi?ege 
are  the  Lords  warranted  to  do  more  than  can  oe 
done  by  the  Commons  in  a  like  case  ?  On  the 
other  hand,  if  they  were  not  cases  of  privilege 
and  contempt,  then  the  proceedings  of  tne  Lords 
ajgainst  Fitton  and  Carr  were  open  to  the  objec- 
tion of  an  exercise  by  the  Ijords  of  an  original 
jurisdiction  over  crime,  of  having  adjudged  a 
commoner  for  misdemeanor  vrithout  impeach- 
ment of  the  Commons  or  the  verdict  ot  jury, 
and  of  having  so  expressed  the  imprisonment 
part  of  their  sentence  in  both  cases  as  to  make 
It  imprisonment  for  life,  that  is,  ia  Fitton*s  un- 
less they  should  interpose  to  declare  it  termin* 
ated,  and  in  Carr's  unless  the  king  should  please 
to  determine  it.  To  some  of  these  objections 
3Ir.  Offlcy  did  in  effect  advert  in  argidng  Pit- 
ton's  case.  In  remarking  also  upon  the  con- 
sequence of  such  an  exercise  of  criminal  juris- 
diction by  the  peers,  be  pointedly  said,  <  the 

*  jurisdiction  of  the  Star-Cbamber  is  now  trans* 

*  formed  into  the  House  of  Lords,  but  some^ 
<  what  in  a  nobler  wa^.*  It  did  not  oecur  to 
him  to  add,  that  the  jurisdiction  of  the  8tar- 
Cliamber,  though  justly  odious  both  for  tb^ 
mode  of  trial  and  the  excessive  punishments  it 
had  inflicted,  and  therefore  wisely  abolished, 
was  in  some  degree  sanctioned  by  the.statotev 
of  the  realm :  but  that  it  remained  to  explain, 
bow  the  House  of  Lords  bad  obtaiaed  the  hkt 
or  any  other  sufficient  sanction  for  ei^'visibg 
the  same  jurisdiction ;  and  bow  it  'could  be 
proper  to  tolerate  that  in  an  hereditaiy  kind  of 
StaBr-Chamber,  without  tlie  sanction  of  .statute 
and  without  any  other  limitation  tban  such  as 
their  own  moderation  should  prescribe,  whick 
the  legislature  had  so  indi^anliy  abolished,  ia 
the  case  of  a  court  sanctioned  by  .^tatut^  aD4 
not  pretending  to  adjudge  crime  of  a  higher 
order  than  misdemeanor.^ 

It  may  be  questioDed,  whether  m  answer 
to  what  lias  been  stated,  it  will  be  thought  suflU- 
cient  to  alledge,  in  support  of  Mr.  Justice  Black- 
stone's  assertioci,  that  the  moderation,  the  xm- 
rightnesf,  the  integrity,  the  regard  to  justice 
and  to  rattonal  fiberty,  whidi  now  characterise 
the  proeefllingv  of  onr  Houses  of  P&rltament 
and  of  our  Courts  aflord  us  securi^  that  similar 
proeeedngswifliMtlieitaftarocev.  Whattei 
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**"  ibaa  moBiBer  «f  putliBg  1ht  jooestioii  Trtmld 
*'  produce  such  a  oonteat.  Tke  fiouee  of 
«^  C<Mniiioiis  is  the  onty  judge  of  its  own  pro- 
^  ceediDgs :    Hok    dArored    from    the   other 

■*■       I  ■  ■  -      ■         -*— ^■^^^^i^M  ■»■■■■■>  ■       ■  ■      -         ■  I  ^^^-^1—^— — — 

been,  mav  be.  Laws  are  proyided,  all  the  insti- 
tutions oi^  society  are  established,  not  upon  con- 
ikieooe  «f  ihe  fifood  which  we  hope  men  will  do, 
but  upon  apprehenaioii  of  the  eril,  which  wekiiow 
loen  may  do.  True  it  is,  tliere  is  no  immediate 
cause  for  aDprehenaion  that  nen  will  be  set 
upon  the  piUory 'and  condemned  to  hard  labour 
for  life  in  a  gaol,  for  counterfeiting  a  Lord's  pro- 
tection ;  hot  that  most  powerful  advocate  for 
legitimate  constitutional  goverment,  Mr.  Burke 
(lliouglits  en  the  Causes  of  the  Present  Discon- 
tents), has  lei^  us  most  wholesome  warning, 
^  That  public  liberty  will  be  among  us,  as  among 
oar  ancestors,  obnazioos  to  some  person  or 
other;  and  that  (mpoituoities  will  be  liuiiished, 
Ibr  attempting  at  least,  some  alteration  to  the 
pnmidice  of  our  constitntion.  These  attempts 
will  naturally  vary  in  their  mode,  according  to 
times  and  circumstances.  For  ambition,  though 
it  has  e^er  the  same  general  views,  has  not  at 
all  times  the  same  means,  nor  the  same  particu- 
lar objects.  A  great  deal  of  the  furniture  of 
aadent  tyranny  is  worn  to  rags ;  the  rest  is  en- 
tirely out  of  fashion.  Besides,  there  are  few 
■tatesmen  so  rery  clumsy  and  awkward  in  their 
business  as  to  fall  into  the  identical  snare  which 
has  proved  fatal  to  their  predecessoTs. 

**  When  an  arbitrary  unnosition  is  attempted 
nponthesnbjeot,  undoubtedly  it  will  not  Dear 
on  its  forehead  the  name  of  Ship-money.  There 
is  no  danger  that  an  extension  of  the  forest 
laws  should  be  the  chosen  mode  of  oppres- 
sion in  this  age.  And  when  we  hear  any  in- 
stance or  rainistena]  rapacity,  to  the  preiudice 
of  the  r^fbls  of  private  life,  it  will  oeilaimy  not 
he  the  exaction  of  two  hundred  pullets  from  a 
woman  of  fashion,  for  leave  to  lie  with  lier  own 
hosfaand.'*  [Uxor  Hugonis  de  Nevil  dM  Domino 
Beei  ducentas  gftllinas  eu  qudd  possit  jacere 
nn&  Bocte  cum  Domino  suo  Ilugooe  de  Nevill. 
Pl^ii,  Thomas  de  Sanfbrd  de  centum  ffallinis 
et  Ipse  Hugo  de  centum  gallinis  reddend\s 
in£ra  caput  Quadniffesimoe ;  et  si  qoee  iUarum 
fnerint  ad  tunc  reddenda,  redilantur  ad  proxi- 
mum.  Pasdi.  Rot.  fin.  6.  J.  m.  8.  dorso.] 

*<  Evefy  age  haait  own  manners  and  its  po- 
litioB  dependent  upon  them  ;  and  the  same'  at- 
tempts wilt  not  be  made  against  a  constitution 
fully  formed  and  matured,  that  were  used  to 
destroy  it  in  the  cradle,  or  to  resist  its  growth 
during  its  infancy. 

<*  Against  the  being  of  parliament  I  nm  sa- 
^S&ed  no  dcsigni^  have  been  ever  entertaineil 
since  the  revolulion.  Every  one  must  per- 
ceive that  it  is  strongly  the  interest  of  the  court 
to  have  some  second  cause  interposed  between 
the  ministers  and  the  people.  The  gentlemen 
of  the  House  of  Commons  have  an  interest 
equally  strong  in  sustaining  the  part  of  tluit 
intermediate  cause.  However  they  may  hire 
out  the  usufruct  of  their  voices,  they  never  will 
part  with  the  fee  and  inheritance. 

7 


*<  judges  in  tins  point,  but  we  must  begOf«reed 
**  by  the  eleven,  and  not  by  the  sii^^le  one. 
*<  It  is  a  right  inherent  in  aU  supreme  courts  ; 
"  the  House  of  Commons  haVe  always  exer« 
**  cised  it.  Little  nice  objections  of  particular 
'*  words,  and  forms,  and  ceremonies  of  execu- 
'*  tion,  are  not  to  be  regarded  in  the  acts  of  tha 
**  House  of  Commons ;  it  is  our  duty  to  pre- 
"  sume  the  orders  of  that  House,  and  their  exe- 
**  cution,  are  according  to  law.  The  Habeas 
*'  Corpus  in  Murray's  Case  viras  at  common 
**  law.  I  concur  entirely  with  my  Lord  Chief 
»«  Justice." 

177  l.^Oliver's  Case. 

And  in  Mr.  Alderman  01ivci*'s  Case,  argued 
in  the  Court  of  Exchequer  on  the  27th  of  Xptil 
1771,  the  four  judges,  Chief  Baron  Parker,  Mr, 
Baron  Smythe,  Mr.  Baron  Adams,  and  Mr. 
Baron  Perrot,  u.»uiimously  acknowledged  19 
like  manner  the  right  of  the  House  of  Com* 
mons  to  commit.* 

1799._Dumford  and  East's  Beporto,  K*  B» 
Book  8,  p.  dU. 

Flower's  Cascf 

In  the  case  of  Flower,  committed  by  tht 
House  of  Lords,  for  a  libel  on  the  bishop  of 
Landaff,  on  his  being  brought  up  to  the  King's- 
Bench  upon  Habeas  Corpus. 

Lord  Kenyon,  Chief  Justice,  8aid«>"  If  we 
**  entertained  any  doubts  upon  this  subject,  it 
**  would  be  unliecoming  in  us  to  rush  to  a 
**  speedy  decision  without  looking  through  all 
**  toe  coses  cited  by  the  defendant's  counsel  i 
"  but  not  having  any  doubts,  I  think  ii  best  ta 
«  dispose  of  the  case  at  once.  The  cases  that 
"  have  been  referred  to  are  all  collected  in  lorA 
**  Hale's  Treatise  on  the  Jurisdiction  of  the 
**  Lords'  House  of  parliament,  and  that  valuap 
"  ble  Preface  to  it  published  by  Mr.  Hargrave; 
'*  but  in  the  whole  of  that  publication  meile- 
**  fendant's  counsel  has  not  found  one  case  ap* 
"  plicable  to  the  present  This  is  one  of  tat 
'<  plainest  questions  that  ever  was  discussed  ia 
**  a  court  of  law.  8ome  things,  however,  have 
**  dropped  from  the  learned  counsel,'  that  re* 
**  quire  an  ansv^  er : — First,  it  is  said  that  the 

**  Accordingly  those  who  have  been  of  the 
most  kno^vn  devotion  to  the  ivill  andpleasuse 
of  the  court,  have  at  the  same  time  been  the 
most  fonvanl  in  asserting  an  high  authority  ia 
the  House  of  Commons,.  When  they  knev 
who  were  to  use  that  authority,  and  how  it  was 
to  be  employed,  they  thought  it  never  could  be 
carried  too  far.  It  must  be  always  the  wish 
of  an  unconstitutional  statesman,  that  aa 
Hotise  of  Commons  who  are  entirely  depen* 
dant  upon  him,  should  have  every  right  of  the 
people  dependant  upon  their  [deasore." 

*  See  Mr.  Hargrove's  observations  on  this 
case,  1  Jurid.  Arg.  and  Col].  17. 

t  See  this  Case  hereafter  in  this  Collec- 
tion. 
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*'  HonK  of  Lords  is  noC  a  court  of  record :  that 
.'*  tbo  House  of  Lords  when  exercising  a  l^fis- 
<*  lative  capacity  is  not  a  court  of  record  is  un* 
«*  dottbtedly  true;  but  when  sittings  in  ajudU 
**  cial  capacity,  as  ip  the  present  case,  it  is  a 
«*  court  of  record.  Then  it  was  objected,  that 
«^  the  defendant  was  condemned  without  being 
<*  heard  in  his  defence :  but  the  warrant  of 
•'  comniitment  'furnishes  an  answer  to  that ; 
t<  by  that  it  appears,  that  *  he  was  informed  of 
**■ '  the  complaint  made  against  him,'  &c.  and 
«'  haring  been  hear^l  as  to  what  he  had  to  say 
<<  in  answer  to  the  said  complaint,  Sec.  he  was 
*<  adjudi^ed  *  guilty  of  a  high  breach  of  the 
«  *  privileges  of  Uie  House,'  Sec.  so  that  it 
«'  clearly  appears  that  he  mus  heard  in  his  de- 
« ffmcc,  and  had  the  same  opportunity  of  call- 
«( ing  witnesses,  that  every  other  defendant  has 
« in  a  court  of  justice.  Then  insinuations  are 
«  thiV>wn  out  against  the  encroachments  by  the 
«*  House  of  Lords  on  the  liSerties  of  the  sub- 
«  ject :  but  the  good  subjects  of  this  country 
««  feel  themselves  protecteM  in  their  liberties  by 
•*  both  Houses  of  parliament  Goremment 
«  rests  in  a  great  degree  on  public  opinion  ; 
*(  and  if  ever  the  time  shall  come,  when  fac- 
«<  tious  men  will  overturn  the  government  of 
«« the  country,  they  will  begin  their  work  by 
<<  calumniating  the  courts  of  justice  and  bom 
**  Houses  of  parliament. 

•*  The  ground  of  this  nroceetiing  is,  that  the 
**  df*f(>ndaut  has  been  guilty  of  a  breach  of  pri- 
•i  vilogci  of  the  House,  and  a  contempt  of  the 
•*  House.  This  claim  of  right  to  punish  by 
**  fhie  and  imprisonment  for  such  an  offence,  is 
'*  not  peculiar  to  the  House  of  Lords ;  it  is  fre- 
***  qncntly  exercised  by  this  and  other  courts  of 
•*  record,  and  that  not  merely  for  contempts 
•*  committed  in  the  presence  of  the  court:  One 
**  instance  of  which  was  that  of  Mr.  Beard- 
'«*  more*,  under  sheritf  of  Middlesex,  for  a  oon- 
<<  tempt  of  the  court  in  not  executing  part  of 
<<  the  sentence  pronounced  on  Dr.  Shebbeare. 
*'  And  that  case  answers  another  objection, 
**  strongly  insisted  on  by  the  defendant's  coun- 
•<  sel  here,  that  if  the  party  accused  can  be  pu- 
<*  nishe4  in  any  other  manner,  this  mode  of 
«*  trial  cannot  be  resorted  to ;  for  there  Mr. 
(*  Beardtnore  might  have  been  indicted,  but 
•*  yet  be  was  attached,  examined  upon  inter- 
('  Kh^atories,  and  fined  and  imprisoneci.  Aguin 
<*  it  IS  objected,  that  the  House  of  Lords  cannot 
«*  impose  a  fine  for  such  an  offence :  hut  this 
'**  aria  other  courts  of  record  have  the  power  of 
<<  finiiifir  in  tliis  summary  manner  {  and  why 
'<  should  not  the  House  of  Lords  have  the  same 
<*  power  of  imposing  a  fine  for  a  contempt  of 
**  their  privileges?  Then  several  instances  were 
*^  alluded  to,  where  the  House  did  not  choose 
^<  to  exercise  this  privil^e,  but  directed  prose- 
<*  cutiOQs  to  be  institutedin  the  courts  of  law. 
**  The  same  observations  might  equally  be 
''  made  on  the  proceedings  of  this  court,  who 
*<'have  sometimes  directed  indictments  to  be 
"  preferred.  .  We  are  not  therefore  to  conclude 

•  Vide  2  Burr.  792. 


**  that  the  House  of  Lords  has  not  the  power 
''  of  inflicting  this  panishment^  from  the  cir« 
*'  cumstanoe  of  its  not  exercistng  it  on  alfocea- 
'*  sions.  When  lord  Shajlesbary'a  Case  came 
'*  on,  there  were  some  perK>ns  who  wished  to 
"  abridge  the  pivileges  of  the  House  of  Lords : 
**  but  Mr.  Serjeant  Maynard  was  one  of  those 
*'  who  argued  in  support  of  their  privileges ; 
*^  and  he  surely  was  not  capable  of  concurring 
**  in  any  attempt  to  infringe  the  liberties  of  the 
"  people.  It  has  been  said,  however,  that 
"  though  many  instances  are  to  be  found  in 
**  which  the  House  of  Lords  has  in  point  of 
"  fact  exercised  this  power,  whenever  that 
«  power  has  been  resisted  it  has  been  resisted 
*'  with  effect ;  from  whence  it  is  inferred,  that 
'*  the  House  of  Lords  has  not  the  authority 
(<  which  it  assumes :  but  in  this  case  I  may 
*'  avail  myself  of  the  same  argument  in  favour 
"  of  its  jurisdiction,  for  no  case  has  been  found 
"  where  it  has  been  holden  to  be  illegal  in  the 
'*  House  of  Lords  to  fine  and  imprison  a  person 
"  pruilcy  of  a  breach  of  i>rivil^[e.  We  were 
**  Sound  to  grant  this  Habeas  Corpus ;  but 
^  having  seen  the  return  to  it,  we  are  bound  to 
**  remand  the  defendant  to  prison,  .because  the 
'<  subiect  belongs  to  *  aliud  exaraen.'  There  is 
<*  nothing  unconstitutional  in  die  House  of 
<'  Lords  proceeding  in  this  mode  for  a  broach 
<*  of  privdege ;  and  unless  we  wish  to  assist  in 
<*  the  attempt  that  is  made  to  overset  the  Law 
"  of  Parliament  and  the  constitution,  we  must 
*'  remand  the  defendant." 

Grose,  J. — ''  This  question  is  not  new ;  it 
"  has  frequently  been  considered  in  courts  of 
'*  law ;  and  the  principles  discussed  to-day, 
^*  and  the  cases  cited,  were  examined  not  many 
*<  vears  ago  ;  and  the  result  is  very  ably  stated 
<'  by  Lord  Chief  Justice  De  Grey,  in  3  Wils. 
*«^  199.     '  When  the  House  of  Commons  (and 
*<  *  the  same  may  be  said  of  the  House  of 
Lords)  adjudge  any  thing  to  be  a  contempt 
or  a  breach  of  pnvilege,  their  adjudication 
is  a  conviction,  and  their  commitment  in 
consequence,  is  execution;  and  no  other 
court  can  discharge  or  bail  a  person  that  is  in 
execution  by  the  judgment  of  any  other 
court.'    In  another  passage  he  said  *■  Every 
court  must  be  sole  juds^  of  its  own  con- 
tempts.'   And  again,  *  The  counsel'  at  the 
bar  nave  not  cited  one  case  where  any  court 
of  this  Hall  ever  determined  a  matter  of 
privilege  which  did  not  come  bnmedktelj 
before  them.' 

<  Having  stated  this,  I  think  I  need  not  add 
"  more  in  Sie  present  case." 
Per  Curiam.f 

Let  the  defendant  be  remanded. 

f  Mr.  Justice  Lawrence  was  not  in  court,' 
being  indisposed ;  and  Mr.  Justice  Le  Blanc^ 
having  attended  at  the  Guildhall  sittings  for 
lord  Renyon,  and  not  returning  till  the  argu- 
ment was  closed ;  gareDOO^ttMNk 
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AsvExmoL  (E.) 

Cju£s   of  Commitments   for   Contempt   by 
Courts  of  Jugtice. 

Analogy. 

Id  Michaelmas  Term,  la  Edward  S. 

John  De  Northampton,  an  attorney  of  the 
Court  of  King's-bench,  oonl'essmg'  himseli' 
gmky  of -writing' a  letter  respecting' the  judges 
and  court  of  King's-bench,  which  letter  was 
adjudged  by  the  court  to  contain  no  truth  in  it, 
and  to  be  calculated  to  excite  the  king's  mdig- 
nation  against  the  court  and  the  judges,  to  the 
ecaodal  of  the  said  oodrt  and  judges,  was  com- 
mitted to  the  marshal,  and  ordered  to  find  se- 
curities  for  his  eood  bdiaviour. — 3  Inst  174. 
Hi&ryTenn,  11  Ann.  ; 

A  Writ  of  Attachment  was  issued  against 
Thomas  Lawaon,  for  speaking  disrespectful 
irords  of  the  Courts  of  Queen*8-bench,  upon 
his  being  serred  with  a  role  of  that  Court. 

Hilary,  152  Ann.  ^ 

A  Writ  of  Attachment  was  granted  against 
Edward  Hendale,  for   speaking  disrespectful 
words  of  the  Lord  Chief  Justice  of  the  Court 
Af  QueenVbcnch,  and  his  warrant. 
Trinity  Term,  5  Geo.  1. 

A  Writ  of  Attachment  against  ■.  Jones, 

for  treating  the  process  of  the  Court  of  King's- 
bench  contemptuously;  and  there  being  an 
iolimalion  that  he  relied  on  the  assistance  of 
his  feOow-woriunen  to  rescue  him,  the  Court 
aeot  for  the  sheriff  of  Middlesex  into  Court, 
ami  ordered  him  to  take  a  sufficient  force. — 1 
Strange  185. 

Micha^mas  Term,  6  Geo.  1. 

A  Writ  of  Attachment  was  granted  to  Richard 
Liamb,  for  contemptuous  words  concerning  a 
warraatfrom  a  juoge  of  the  Court  of  KingV 
bench« 

Easter  Term,  6  Geo.  ] . 

— —  Wilkins  having  confessed  himself 
gnihy  of  publishing  a  libel  upon  the  Court  of 
Kin^Vb^cb,  the  Court  made  a  rule  com- 
mittmg  him  to  the  marshal. 

The  next  term  Wilkin  having  made  an  affi- 
davit charging  doctor  Colebatcb  with  being  the 
author  of  Uie  libel,  was  sentenced  to  pay  a  fine 
of  5/.  •a9d  to  give  security  for  his  good  be- 
haviour for  a  year. 

Hilary  Term,  7  Geo.  1. 

An  Attachment  was  granted  against  John 
Barber,  eso.  for  contemjytuous  words  of  the 
Coiui  of  Khigr*8.bench,  in   a  speech  to  the 
f*ommon  council  of  Londoa.-- 1  Strange,  443« 
Hilary  Term,  9  Geo.  1. 

Doctor  Colebatcb  having  been  examined 
upoo  iBlerrogitories,  for  contempt  in^  publish- 
iBU  a  libel,  the  intent)gatories  and  answer  were 
nSerred  t5  the  king's  coroner  and  attorney; 
and 

In  Easter  Term,  9  Geo.  1. 

Dr.  Colebatch,  bein^  in  the  custody  of  the 
marshal,  was  brought  mto  Court,  and  was  sen- 
tenced to  pay  a  fine  of  50/.  and  to  give  security 
for  his. good behavionr  for  a  year,  and  was 
committed  to  the  marehil  ia  sxeciitioiL 

▼OL.Yltt. 


Michadmas  Term,  9  Geo.  1. 
A  Writ  of  Attachment  was  granted  against 
John  Bolton,  clerk,  for  contemptuous  words 
respecting  the  warrants  of  the  Lord  Chief 
Justice  of  the  pourt  of  King's-bench,  at  a  meet- 
ing of  his  parishicmers  in^e  Church-yard. 

*  Easter  Term,  9  Geo.  1. 

John  Wyatt,  a  bookseller  in  St.  Paul'a 
Chiu*ch-yard,  publishing  a  pam])lilet,  ^Tittco 
by  Dr.  Convers  Middleton,  in  the  dcMlication  of 
which  to  the  vice-chancellor  of  Canibrldi;©, 
were  some  passages  reflecting  upon  a  proce4?d- 
ingof  the  Court  of  King's- l)ench  ;  the  Court 
granted  a  rule  against  Wyatt,  to  shew  causo 
why  a  Writ  of  Attachment  should  not  issue 
against  hhu  for  his  contempt ;  and  Wyatt 
having  made  an  affidavit  that  Cornelius  Crown- 
field  had  employed  him  to  soU  the  par.ij/alctj 
and  he  having  charged  Dr.  Conyers  Middleton 
with  being  the  author  of  it,  Crowpficld  was  dis- 
charged upon  payment  of  the  costs,  aiul  a  Writ 
of  Attachment  was  gi-ant^^d  against  Dr.  Con- 
yers Middleton,  who,  in  the  ntat  term,  j^ve 
nail  to  answer  the  contempt ;  he  was  al'ter- 
wards  examined  upon  interrogatories,  and  upon 
the  report  of  the  king's  coroner  and  attoniey 
he  was  adjudged  to  be  in  contempt,  and  was 
committed  to  the  marshal  in  execution  quous- 
que,  (kc.  and  it  was  referred  to  the  malstcr  to 
tax  the  prosecutor's  costs. 

It  is  stated  in  Fortesctie's  reports  that  Dr. 
Middleton  was  sentenced  to  pay  a  fine  of  50/. 
and  to  give  security  for  a  year ;  but  no  rule  for 
such  sentence  has  at  present  been  found ;  and 
Dr.  Colebatch,having  received  such  a  sentence, 
for  a  similar  offence,  in  the  preceding  term,  it 
is  possible  that  this  sentence  may,  by  mistakffj 
have  been  applied  to  Dr.  Middleton. 

Michaelmas  l%rm,  5  Geo.  9. 

The  Court  granted  a  Writ  of  Attadiment 
against  lady  I^wley,  for  a  contempt  in  pub- 
hshing  a  paper  reflectinff'  upon  the  proceemnga 
of  the  Court ;  and  she  naving  been  examined 
upon  interrogatories,  was  in  Easter  Term  fol- 
lowing reported' by  the  ofiicer  of  tlie  Court  to 
be  in  contempt,  and  was  committed  to  tht 
marshal. 

And  in  Trinity  Tenn  6  Geo.  S,  she  was 
brouglit  into  Court,  and  a  rule  made,  stating 
that  ^*  fecit  submissionem  suam  {letivit  veniam  * 
«(  de  curia  ;"  and  thereupou  she  was  fined  fivo 
marks  and  discharged. 

Mark  Halpenn,  ^  husband  of  Lady  Lawley, 
was  also  examined  upon  interrogatories,  for 
publishing  the  same  libel.  2  BamardistDO'; 
K-'s  B.  43. 

Eztzact  from  A&yns^s  Reports^  Bocdc  9,  p.  4fi9L 

Furst  Seal  ai\er  Michaelmas  Term, 
Dec.  3,  1742. 

A  motion  against  the  printer  of  The  Cham- 
pion, and  the  printer  of  tne  St  James's  £ven# 
mg  Post  J  that  the  former,  who  is  already  in 
the  Fleet,  may  be  oonuukted  dose  prisonerg 
and  that  tho  other,  who  is  al  buyOf  may  bo 
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committed  to  Ae  Fleet,  fbr  publislimg  a  libel 
ftgaiiMt  Mr.  Hall  and  Mr.  Gafdm,  exBcutoni  of 
John  Roooh,  esq.  tele  DMuor  of  the  gamno  of 
Fort  St.  George  in  the  JSait  Indies^  and  ibr 
refleotiDg'  likainse  upoa  governor  Maokay, 
goTfiTOor  Pitt,  and  otbers,  taxing  them  with 
turning  affidayit-men,&c.  in  the  cause  now  de- 
pending in  this  court ;  and  inaisting^  that  the 
pubhfihing  such  a  paper  is  a  high  contempt  of 
this  Court,  for  which  they  ought  to  be  com- 
tnitted. 

Lord  Hardwicke,  Lord  Chancellor, 

Nothing  is  more  incumbent  upon  courts  of 
Justice  than  to  preserve  their  proceedings  from 
being  misrepresented ;  nor  is  there  any  thing 
•f  more  pernicious  consequence,  than  to  preju- 
dice the  minds,  of  the  public  against  persons 
concerned  as  parties  in  causes,  before  the  cause 
is  finally  heard.*  It  has  always  been  my  opi- 
nion, as  well  1^  the  opinion  of  those  who  have 
sat  here  before  me,  that  such  a  proceeding 
Ought  to  be  discountenanced. 

But  to  be  sure  Mr.  SoHciior- General  has  put 
h  upon  the  right  footing,  that  notwithstandmg 
this  should  be  a  libel,  yet  uidess  it  is  a  con- 
tempt of  the  Court,  I  have  no  cognizance  of  it ; 
for  whether  it  is  a  libel  against  the  public,  or 
|>rivate  persons,  the  'only  method  is  to  proceed 
at  law. 

The  d^ndants^  counsel  have  endeavoured 
two  things — 1st,,  to  shew  this  paper  does  not 
iDontain  defamatory  matter ;  Sdly,  if  it  does, 
yet  there  is  no  abuse  upon  the  proceedings  of 
this  Court :  and  therefore  there  is  no  room  for 
tne  to  interpose. 

Now  take  the  whole  together*,  though  the 
letter  n  artfully  penned,  there  can  remain  no 
lloubt  in  «very  common  reader  at  a  coffee- 
house but  (his  IS  a  defamatory  libel. 
^  It ispl^  therefore  who  is  meant ;  and  as  a 
Jnry,  if  this  fact  was  before  them.  conM  make 
DO  doubt,  so,  as  I  am  a  judge  of  fadte  as  vrell  as 
law,  I  can  make  none. 

I  mi^ht  meatbn  several  strong  cases,  where 
l^ven  feighed  names  have  been  construed  a 
libel  upon  those  persons  who  were  really  meant 
(o  be  libelled. 

Upon  the  whole,  as  to  the  Kbellous  part,  if  so 
ikr  there  ^ould  remain  any  doubt  whether 
^  the  executors  are  meant,  it  is  clear  beyond  all 
*  contradiction  upon  the  last  paragraph,  m  which 
•re  these  words :  "  This  case  ought  to  be  a 
'<  wamingr  to  all  fathers  to  take  care  with 
f*  whom  Aey  trust  their  children  and  their  for- 
**  tnne^  lest  their  own  characters,  their  widows 
<<  and  their  children  be  asfieraed,  and  their  fbr- 
*<  tunes  ^uandered  away  in  law-suits.'' 

And  likewise,  though  not  in  so  strong  a  de- 
Me,  the  words  <*  turned'  affidarit-men,''  Is  a 
libd  against  those  gentlemen  who  hayemade 
Ihero^ 

There  are  three  different  sorts  of  contempt : 
>  One  Idnd  of  oontempt  is,  scmdalizihfir  the 
Coortim^.  ^* 


Vide  Bdcer  r.  Han,  pool*  488.  Mw.  Ftf- 
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There  may  b^  likennw  a  eontempt  of  tbi« 
Court,  in  abusing  parties  who  are  coaoer^ediii 
causes  here. 

There  may  also  be  a  oontempt  of  this  Court, 
in  prejudicing  mankind  against  persons  before 
the  caotfs  u  heard. 

There  cannot  beany  thing  of  greater  ponse- 
^pience  than  to  keep  the  streams  of  justicd 
ekar  and  pure,  that  parties  may  prooeedwith 
safety  both  to  themselves  and  their  characters. 

The  case  of  Raikes,  the  nrinter  of  the 
Gloucester  Journal,  who  published  a  libel  in 
one  of  tibe  Journals  against  the  commissioocra 
of  Charitable  Uses  at  Burford,  calhnghis  adTer- 
tisement,  A  Hue  and  Cry  after  a  Commissioa 
of  Charitable  Uses,  was  of  the  same  kind  an 
this,  and  the  Court  in  that  case  committed  him. 

There  are  seyend  other  cases  of  this  kind : 
one  strong  instance,  where  there  was  nathmg 
reflecting  upon  the  court,  in  the  case  of  cap« 
tain  Perry,  who  printed  his  brief  before  th^ 
cause  came  on ;  tne  offence  did  not  consist  in 
the  printing,  for  any  man  may  give  a  printed 
brier  as  well  as  a  written  one  to  counsel ;  but 
the  contempt  of  this  Court  was  pr^udidi^  the 
world  with  r^pEird  to  the  merits  of  the  cause 
befor^  it  was  heard. 

Upon  the  whole,  there  if  no  doubt  but  this 
ift  a  contempt  of  the  Court 

With  regard  to  Mrs.  Read,  the  publisher  of 
Saint  James's  Bvening  Pest,  by  way  of  alle- 
viation, it  is  said,  that  she  did  not  know  the 
natnre  of  the  pi^ier;  and  that  printing  papers 
and  pamphleta  is  a  trade,  and  what  she  gels 
her  hvelihood  by. 

But  though  it  is  true  it  is  a  trade,  yet  they 
must  take  care  to  do  it  with  prudence  and  cau- 
tion; for  if  they  print  any  thing  that  is  libel- 
lous, it  is  no  excuse  to  say  that  the  printer  had 
no  knowledge  of  the  contents,  and  was  oitireiy 
ignorant  of  its  being  ttbeHom:  and  so  is  the 
rule,  of  law,  and  I  will  ahvays  adhere  to  the 
strict  rules  of  law  in  these  eases. 

ThereRire  Mrs.  Read  must  be  committed  to 
the  Fleet  according  to  the  conitoon  Otder  ef 
the  court  upon  contempts. 

Bnt  as  to  Mr.  Huggonson,  who  Is  already  a 
prisoner  in  the  Fleet,  I  do  not  think  this  any 
motive  ^r  compassion;  because  these j^ersona 
generally  take  the  advantage  of  their  being 
prisoners',  to  print  any  libelloafi  or  defiupatory 
matter  which  is  brought  to  them,  without 
scruple  or  hesitation . 

If  these  printers  had  disclosed  the  nune  of 
the  person  who  brought  this  paper  to  Ihm^ 
there  might  have  been  something  said  in  miti- 
gation ot  their  offence ;  but  as  t»ey  think  pro- 
per to  tionoeal  it,  I  must  order  Mrs.  Read  to  be 
oommitted  to  lAne  Fleet,  and  Huggonson  to  be 
taken  into  close  custody  of  *the  wuden  ti  the 
Fleet 

Idth  Vesey,  jun.  page  S37.-- Lord  Brddne, 
Lord  Chancdhir.  Dec  SO,  80,  IQO&y^ 
Exparte  Jones, 

The  elijecc  of  ids  petiliim  waa  to  rabove  Bm 
Commiitee  tdrnkBrnt^  md^Wiybefeye  the 


59]        STATE  TRIALiS»  32  €h Ansa  II.  1 6S0.^PrMt^  of  PgrU^memi.       {54 

be  tmveraed,  and  the  patty  admittiiig  the  act 
cannot  deny  tbe  motive — ^Tbe  maidm,  *  Aetna 
'  non  fiidt  reHm,  nisi  mens  sit  rea,'  eannot  be 
made  applicable  to  this  sulject  in^e  ordinary 
administrations  of  justice,  as  the  effect  would 
be  that  the  ends  of  justice  woukl  be  dei«»led  by 
contrivanoe.— But  upon  the  satisfactory  ac- 
count given  by  three  of  these  printers,  tnough 
undoubtedly  under  a  criminal  proceeding,  they 
would  be  m  mercy  in  a  case  of  contempC 
Though  I  have  the  jurisdiction,  I  shall  ^lot  use 
it. — The  other  printer  appears  upon  tlie  affida« 
vits  under  different  circumstances.  Havin|r 
aiade  the  observation,  that  this  pamphlet  ongh^ 
not  to  be  printed,  being  totally  uninteresting  t» 
the  public,  yet  he  does  print  it ;  and  tho«]^ 
the  iocut  penitent te  was  afforded  to  him»  ami 
he  was  called  n|Mm  not  to  print  any  more^ 
he  proceeded  ontii  he  had  notice  of  this  pe- 
tition. 

Let  Ibe  Committee,  and  his  wife,  and  the 
printer  to  whom  I  have  last  alluded,  be  oom- 
mitted  to  the  Fleet  Prison.  Dismiss  the  Com* 
mittee  frmn  that  office  ;  and  direct  a  refts'enoe 
to  the  master,  as  to  the  appointment  of  another 
Committee. 


lAwd  Cbaaodkr  an  afieged  contempt  by  the 
oommittee  and  Ins  wife  and  ether  neroons,  as 
tlie  antliors  iliiuiMS  and  pubhsners  of  a 
pamphlet,  with  an  address  to  the  Lord  Chan- 
cellor by  way  of  dedication,  reflecting  npon  the 
coodoct  of  the  petitioner  and  other  acting  in 
the  ndaaagement  of  the  aHairs  of  the  lunatic 
onder  ordflrs  made  in  pnrsnanoe  of  the  trusts 
of  a  wis,  the  affidavit  representing  4ie  conduct 
of  the  committee  and  his  wife  hitruding  into  the 
master's  office,  and  interrupting  him,  not  only 
in  tiie  bnainesB  of  this  particular  lunacy,  bat  all 
edier  boamess.  The  wife  of  the  cMnmittee 
avow«d  henelf  to  be  the  author  of  the  pamphlet, 
aU^png  the  innocence  of  har  hnsbancL 

llie  Solidtor-Oeneral  (Sir  Samuel  Romilly) 
^md  Mr.  Hart,  in  support  of  the  petition,  were 
stopped  by  the  Lord  Chanodlor,  who  called  on 
the  counsel  against  it. 

flb*.  Plowden  resisted  the  petition,  contend- 
ing tiictthe  petitioners  had  a  remedy  at  law. 

LordJEivAtiie:  (The  Lord  Chancellor.)  As 
to  reooedy  at  law,  the  8nb|ect  of  this  applica- 
tion is  not  the  libel  agamst  the  petitioner. — 
Thecase  of  Roach  v.GaTvan[9Atk.469]  and  an^ 
tlwr,  there  mentioned,  were  cases  of  constructive 
csontempt,  depending  upon  the  inference  of  an 
intention  to  oMroct  the  coarse  of  justice.  In 
this  instance,  that  is  not  left  to  conjecture ;  and 
whatever  may  be  said  as  to  a  constructive  oon- 
ten^  thioagn  the  medium  of  a  libel  against 
persons  engaged  in  controversy  in  the  court,  it 
never  has  heea  mfr  canlie  denied,  that  a  pabM- 
eation  not  only  widi  an  obvious  tendency  bat 
yiMi  4he  design  to  obstruct  the  ordinary  course 
of  jostioey  is  a  very  high  contempt. — Lord 
Hardwicke  considered  persons  ooncesned  in 
the  business  of  the  eonrt  as  being  under  the 
pfotection  of  the  court,  and  not  to  be  driven  to 
ether  remedies  against  libels  upon  them  in 
tiwt  reapect — But  without  conaidaing  whether 
this  is  or  is  not  a  Iftel  upon  the  petitioner,  what 
excuse  can  be  al'eged  ror  the  whole  tenor  of 
this  book,  and  introduced  by  this  dedarstion  of 
the  purpose  which  the  aotlior  intoided  it  to  an- 
ewer?  It  might  be  sufficient  to  say  of  the  book 
itself,  stripped  of  the  dedication,  that  it  could 
be  puMished  with  no  other  intention  than  to 
obstruct  the  duties  cast  upon  the  petitioner,  and 
to  bring  into  contempt  the  orders  that  had  been 
made.  But  upon  me  dedication  this  is  not  a 
conetfuctive  contempt.  It  is  not  left  to  infer- 
ence. In  this  dedication  the  olgect  is  avowed, 
by  defaming  the  proceedings  of  the  court 
standing  npoaitsnues  and  orders,  and  inte- 
resting ^Ihe  pubhc,  pfC^iced  in  favour  oTthe 
audior  by  faer  own  partial  representation,  to 
procure  a  different  species  of  judg[ment  firom 
that  which  would  be  administered  in  tiie  ordi- 
nary course,  and  by  flattering^  the  judge,  to 
tamt  ^e  source  of  justice.-— This  pamphlet  has 
been  sent  to  me. 

As  to  the  printers,  kNrd  Hardwicke  observes, 
Kisneexeiisethfltthe  printer  was  itrnorantof 
the  contents.  Their  intention  may  nave  been 
imiooeift ;  tot,  as  kvA'Mansfidd  had  sHid,  the 
laol  tvtaM^Ihe  ilbgtl  mafiw  'mw§mnd.mm 


ExtnetB  from  Sir  Eardtey  Wilmot's  Qpiniona  * 
and  Jvdgments  ;  p.  S53. 

HBary  Term,  5  Gee.  3.    1765; 

The  Kufo  V.  Almon. 

**  It  has  been  argued  that  the  mode  of  pro^ 
ceeding'  by  attachment  is  an  invasion  npon  the 
ancient  mmplicity  of  &e  law ;  that  it  to<dc  ita 
rise  from  the  statute  of  Westminster^  ch.  2  ; 
and  Gilbert's  Histonr  of  the  Practice  of  tbe 
Court  of  Common  Pleas,  p.  90,  m  the  first  edi- 
tion, is  dted  to  prove  that  position.  And  it  is 
sud,  diat  act  only  applies  to  persons  resisting^ 
process ;  and  thougn  this  mode  of  proceeding 
IS  very  proper  to  remove  obstructions  to  the 
execution  of  process,  or  to  any  contumelioua 
treatment  of  it,  or  to  any  contempt  to  tlie  au- 
thority of  the  court,  yet  that  papers  reflecting 
merely  upon  the  qualities  of  judges  themsclvee» 
are  not  tne  proper  objects  of  an  attachment ; 
that  iudjg^es  have  proper  remedies  to  recover  e 
satisraction  for  such  reflections,  by  actions  of 
*<Scandalum  Magnatum;"  and  that  in  the 
case  of  a  peer,  the  House  of  Lords  may  be  ap« 
plied  to  for  a  breach  of  privilege:  That  such 
ubellers  may  be  brougl^t  to  punishment  by  in* 

*  This  opinion  was  not  delivered  in  court^ 
the  prosecution  having  been  dropped  in  conse* 
ouence,  it  is  supposed,  of  the  resignation  of  the 
then  Attorney  General ;  but^after  the  i^^  o^ 
this  eminent  and.  vory  learned  Chief  Justice^ 
was  found  in  his  ovm  hand -writing  among  hie 
papers  by  ins  son,  who  published^t  in  Meraoiie 
ofhis  I&,  p.  243.  The  occasion  of  it  was  ^ 
motion  in  the  Court  of  King's-Bench,  for  aut 
attachment  against  Mr.  Almon,  for  a  oov/t&gag^ 
mpuldishiDgAliM.iipa»t^  Cettr|,tfad.up^i4. 
the  Clnef  JttitiQe. 
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liictment  or  infmination,*  that  there  are  but 
ft;w  instances  of  this  sort  upon  lihels  on  courts 
or  jod^ps ;  that  the  Common  Pleas  lately  re- 
fused to  do  it ;    that  libels  of  this  kind  haye 


been  pm<:ecuted  by  actions  and  indictment  $ 
and  that  attachments  ought  not  to  he  extended 
to  libels  of  this  nature,  because  judges  would 
be  determming  in  their  own  cause ;  and  that  it 
IB  more  proper  for  a  jury  to  determine  quo  animo 
flueh  libels  were  published. 
*'  <'  As  to  the  origin  of  attachments,  I  think 
they  did  not  take  their  rise  from  the  statute  of 
"Westminster,  ch.  2  ;  the  passage  out  of  Gil- 
l>ert  does  not  pro^e  it ;  but  he  only  says,  "  the 
**  6ri^in  of  commitmentsfor  contempt,  *  seems' 
f*  to  be  deri\ed  from  this  statute ;''  but  read 
the  para^praph  throciofh,  the  end  contradicts  the 

*  seeming '  mentioned  in  the  beginning  of  it ; 
and  shews,  that  it  was  a  part  of  Sie  law  of  the 
lapd  to  commit  tor  contempt,  confirmed  by  this 
atatute.f    And  indeed' when  that  act  of  JF^rlia- 

>i»^»^— ^»— ^—— ^^-^—  m  ■Mill  ■! 

•  •  Thus  Mich.  8  Eli2.  Rot.  1,  Walsh  ^»-as  in- 
'dicted  for  scandalising  one  sir  Robert  Catling, 
and'the  Court  of  Queen's- Bench,  by  saying, 
^'  My  Lord  Chief  Justice  is  incenselil  against 
me  ;  I  cannot  have  justice,  nor  can  I  be  heard, 
fur  it  is  made  a  court  of  conscience."  8ee  the 
Attorney  GeneraPs  Argument  in  the  Case  of 
the  City  of  London,  Quo  IVarrarUOt  A..0. 1683, 
infra. 

t  On  this  subject  the  following  passage  t^ken 
(rom  Mr.  Evans's  letter  to  sir  ^rnuel  Ilomilly 
is  deserviug  attention : 

i  '^  As  a  great  deal  has  been  urged  in  favour 
of' the  privilege  of  the  Commons  to  imprison 
tar  a  Ln>el,  by  way  of  analogy  to  the  practice 
of  Courts  of  Justice,  whidi,  it  is  said,  may 
pommit  for  contempte,  I  shall  beg  leave  to  add 
a  few  words  on  that  part  of  the  subject.  Lord 
Chief  Baron  GUbcn  has  stated,  Uiat,  <  It  is 
.f  one  part  of  the  law  of  the  laud  to  commit  ibr 
f  coDtempts,  and  confli-mcJ  by  the  sfcatWestm.- 
i  2,  c.  59,"  (Ilk.  of  Cora.  Pleas,  p.  U5), 
Npw,  I  fuust  declare,  that  afier  lookmg  into 
that  statute,  I  cmuiot  find  any  thing  to  war-, 
rani  bis  assertion.  All  that  the  statute  «:ay  s,  is, 
that  many  great  men  (who  in  thoseida^s  had 
castles,  tbilresses,  and  liberties,  wherem  they 
iiscd  to  secure  tlieniselres)  liad  resisted  tlie 
Bb^rifl'in  executing' thi:  Ring  s  writs  ;  which, 
oreatiiig  great  uicockve;iience,  the  Sheriff  is 
ordered  to  remove  all  obstructions  to  the  execu- 
tion of  the  process.  The  act,  therefore,  only 
applies  to  persoQsf  resisting  the  King's  writs, 
and  does  not  say  a  word  about  any  other  con- 
fompt.  I  mutt  confeis,  that  I  cannot  nnder- 
Mnd  how  Courts  of  Justice  can  imprison  for 
a  libel^without  infringing  upon  Magna  Charia. 
AU  that  they  can  ilo,  in  a  constitutional  man- 
ner, is,  in  my  opinion,  to  imprison  such  per- 
sons as  commit  contempte  in  facie  curim ;  or, 
in  otl)er  words,  who  occasion  an  immediate  ob- 
itruction  to  the  administration  of  justice,  and, 
4b  such,  are  -^j^turbers .  of  the  peace«  Btit, 
tffm  in  those  eases,  1  oo^bdre  that  the  Cowts 
ttmiot  coD&titotioDaUy  iminifOJii  diiriDg  Ibeof 


ment  is  read,  it  is  impoanfale  to  draw  tiie  con* 
meneement  of  such  a  proceedipg  out  of  it ;  it 
empowers  the  sheriff  to  impraon  persons  re* 
sistmg  process,  but  has  no  more  to.  do  witk 


pleasure,  but  that  the  offender  most  afterwanto 
De  brought  in,  to  answer  by  due  process  of  law^, 
and  receive  senteuoe  of  punishment  from  a 
jury.  For,  though  the  stat.  Westm.  8,  c  39^ 
declares,  Tliat  sucn  ^rson  as  shall  be  convicted 
of  resisting  the  Sheriff,  shall  be  punished  at 
the  kind's  pleasurej  yet  my  lord  Coke,  in  hn 
exposition  of  ihese  words,  says,  *  That  is,  ac- 
*•  cording  to  that  which  shall  be,  upon  dhe  pro* 
^  cecding,  adjudged  coram  regeia  .the  Kinff's 
'  Court  of  Justice ;  for  no  man  can  be  puniui* 
'  ed  by  absolute  power,  but  secundum  legem,  ei 
'  consueiudinem  Anglistf  as  hatb  been  nid  be-* 

*  fore,  in  the  exposition  of  Magna  Charta,  and 
'  elsewhere  hath  been  often  said.'  (9  Inst. 
454.)  If  a  Judge  could  imprison  for  alibel^ 
he  must  necessarily  become  what  our  lav  never 
waiTants,  that  is,  a  Judge  .in  his  own  cause  ; 
and  if  he  could  imprison  during  his  pleasure, 
he  would  be  possessed  of  an  mohite  power, 
which  our  constitution  does  not  allow.  Tbm 
fact  is,  that  great  and  good  men  have,  at  all 
times,  been  very  tender  of  the  liberty  of  th0 
BuUect.  Chiet  Baron  Gilbert  says,  that 
'  1¥hen  the  Common  Pleas  prooeeded  on  Chiii« 

*  sum  fiegit,  the  defendant  was  under  the  aama 
'  disadvantages  as  when  he  was  arrested  on 
<  a  Latitat.'*  Upon  whidi  the  a^motatin-  (who 
was  well  acquainted  with  the  laws  and  oonsti* 
tution  of  his  country,)  observes — *  Hetei^  the 

Chief  Baron  candidly  allows,  that  the  arrest 
by  Clansum  fregit  in  the  Common  Pleas,  and 
-l!^  tlie  Latitat  in  the  King's  Bench,  did  ky. 
the  defendant  under  disadvantages*  If  tha 
Chief.  Baron  had  said,  ^  under  unwarrantaUa 

*  oppressions  in  open  violation  of  King  John's 
'  Gi-eat  Charter,  not  only  by  subvertinff  and 
^  jierverting  the  ancient  process  of  the  law  ia 
'  trespass,  but  also  by  an  arbitrary  and  bar* 
Vbarous  abuse  of  special  bail :  If  the  Chief 

*  Barou  had  stigmatiased  this  process  by  Latitat 
*■  with  the  seemingly  harsh,  but  richly  merited 
'  terms  above  mentioned,  as  sir  Orlando 
*'  Bridgeman,  Chief  Justice  of  the  Common 
'  Pleas  did,  when  the  Latitat  was  first  intra* 

*  duced  into  the  King's  Bench,  he  would  per- 
'  haps  have  done  no  more  than  an  honest  indig* 

*  nation,  at  the  innovation,  would  warrant.' ' 
Olist.  of  Com.  Pleas,-  dd.  ed.  p.  189.)  As  for 
cliscretion,  I  am  for  investing  d^e  Judges  with 
as  little  as  possible.  We  KnoiTy  th£t  soma 
men  view  matters  in  a  different  light  from 
that  in  wdiich  they  aie  seen  by  others.  *  The 
'  discretion  of  the  Judge,'  (nays  Mr.  Gibbon 
very  truly)  *  is  the  first  engine  of  tyranny ; 
'  the  laws  of  a  iiee  people  shouki  foresee  and 

*  determine  every  ouestion  that  may  ptobaUy 
*•  arise  to  the  exerciae  of  power  and  the  trans- 
« actions  of  industry.'  (Dedioe  andFaU,  &e« 
V.  ap.  lit.)" 

To  this  I  will  add  the  memorable  .words 
whifiliweraoMd  >j  kniCamikii:  in. (be  east 


67]         STATE  TRIALS,  3$  Cn  ABtBS  IL  l6B0.^Privaegt  of  Parliamnd.        fSS 

"  I  hare  examined  ?ery  carefully  to  see  if 
I  could  find  out  any  vesticres  or  traces  of  its  in- 
tnxluclion,  but  can  find  aone ;  it  Ls  as  ancient 
as  any  oilier  part  qf  the  Common  Law;  tlieiv^ 

should  deter  othera  from  ooramittiiinr  the  like, 
and  should  admonish  Parliaments,  that  instead 
of  this  ordcnary  and  precious  trial,  ptr  ief>cm 
terra,  they  hrisisf  not  in  ahsohite,  and  partial 
trials  hy  discretion.*'   3  Inst.  51. 

In  commentin^on  the  Statute  of  3Iarlebridg«, 
52  H.  3,  lord  Coke  says : 


pring'  courts  of  josdce  a  power  to  vindicate 
Sieir  own  d^nity,  than  any  other  chapter  in 
that  actof  ra^araent. 

**The  power  which  the  coorta  in  West- 
minster HaD  have  of  Tindioatir.nf  their  own  au 
tbonty,  is  coend  with  their  first  foundation  and 
mstitation ;  it  is  a  necessary  incident  to  every 
court  of  justice,  whether  o^  record  or  not,  to 
Aoe  and  nnprisoa  for  a  contempt  to  the  coini, 
acted  in  the  face  of  it,  1  Vent.  1,  and  the  issuinc*- 
of  afttachments  by  the  supreme  conrts  of  jus- 
tice hi  Westminster  Hal),  for  contoti^ts  out  of 
•tiuTt,  stands  upon  the  same  immemorial  usa^e 
as  supports  the  whole  fabric  of  the  common 
law;  It  is  as  much  the  ^^X<ex Terns,''  and 
withm  the  exception  of  Magna  Charta>  as  the. 
issuing'  any  other  legal  process  whatever.*^ 

of  HiiidsoD  and  Kersey,  in  the  Court  of 
Common  Pleas,  when  be  was  Chief  Jus- 
tice of  that  Court  ;  '  The  .  discretion  of 
y  a  Judge  is  the  law  of  tyrants :  It    is   al- 

*  ways  unknown  :  It   is   diderent  in  diiferent 

*  men  :  It  is  casual,  and  depends  upon  constitu- 

*  tion,  temper,  passion. — In  Ibe  best  it  is  oflen- 
^  times  caprice :  In  the  worst  it  is  every  vice, 

*  folly,  and  passion,  to  which  human  nature  is 
■  UaMe ' 

*  Mr.  Burke  in  his . '  Thoughts  on  the  present 
Discontents'  eoes  so  for  as  to  assert  that  *<  AU 
men  possessed  of  an  uncontronied  discretionary 
power  leading  to  aggrandizement  and  profit  of 
their  own  body  have  always  abused  it" 

*  Lord  Coke,  conunenting  upon  the  words, 
**-  Ijtgem  Terrce,"  in  Magna  Charta,  says  : 

^*  Against  this  antient  and  fundamental  law, 
and  in  the  face  thereof,  I  find  an  act  of  parlia- 
ment [11  H.  7,  c.  S.3  itnadci,  that  as  well  jus- 
tices A  assize,  as  justices  of  peace  (witliout 
any  finding  or  presentment  by  the  verdict  of 
t^vclve  men)  upon  a  bare  information  for  the 
king  before  them  made,  shoidd  have  full 
power  and-  authority  by  their  discretions  to 
hear  and  determine  all  offences,  and  contempts 
committed,  or  done  by  any  penfon,  or  porsons 
agaiQst  the  form,  ordmance,  and  effect  of  any 
statute  made,  and  not  repealed,  Sec.  By  colour 
of  which  act,  shaking  tnis  fundamental  law,  it 
is  not  credible  what  horrible  0])pressions  and 
exactions,  to  the  undoing  of  infinite  numbers 
of  people,  were  committed  by  sir  Richard 
Empson,  knight,  and  Edmund  Dudley,  being 
justices  of  peace,  tfirougbout  Ensfland ;  and 
upon  this  unjust  and  injurious  act  (as  common- 
ly in  like  eases  it  falleth  out)  a  new  oilico  was 
erected,  and  they  made  masters  of  the  king's 
forfeitures. 

*<  But  at  the  Parliament,  holden  in  the  first 
year  of  H.  6,  this  act  of  H  H.  7,  is  recited, 
and  made  void,  and  repealed,  and  the  reason 
thereof  is  yielded,  for  that  by  force  of  the  said 
act,  it  ifss  manifestly  known,  that  many  sinis- 
ter, and  crafVy,  feigned, -and  forged  informa- 
tions, had  been  pursued  against  Svcrs  of  the 
king's  subjects,  to  their  great  damage  and 
wrongful  vexatiiHi :  and  the  ill  success  nereof, 
and  ue  miftd  enda  of  these  two  oppressors, 

3 


"  The  preamble  shews  the  mischiefs,  which 
were  four. 

"  1.  That  in  the  time  of  the  late  troubles, 
^reat  men  and  others  rot'iised  to  be  justified  hy 
the  king  and  his  court,  as  they  outrjfit,  for  hero 
it  is  said,,  >  multi  magnates  et  alii  indignati 

*  fuerint  recipoi'e  justitiamperdoininiunregem^ 

*  et  curiam  suam.' 

"  2.  *  Sed  graves  ultiones  fecerint,'  That 
they  (refusing  the  course  of  the  king's  laws) 
took  u^ion  them  to  be  their  own  judges  in  their 
own  causes,  and  to  take  such  revenges  as  they 
thought  fit,  until  they  hail  ransoms  at  theif^ 
pleasures.     *  Aliquis  non  debet  esse  judex  iir 

*  sua  propria  causa.' 

**  3..  Tliat  some  of  them  would  not  be  justi*' 
fied  by  the  king's  otfi<»rs." 

**  The  body  of  the  act  consisteth  of  divers- 
branches. 

**  First,  a  remedy  in  general  for  aU  the  said 
mischief!*. 

**  (1).  '  ProTLsum  est,  conoordatum,  et  con*> 

*  cess  lira,  quod  tam  majores  quam  minores, 
*•  justitiam  habeant  et  reciuiant  in  curia  domini 
*■  rc4j;is.']  This  is  the  golden  metewand,  that 
the  law  hath  appointed  to  measure  the  cases  of 
all  and  singnlai*  persons,  high  and  low,  to  hav» 
and  receive  justice  in  tlie  king's  conrts ;  for 
the  king  hath  distribntcd  his  judicial  power  to 
several  courts  of  justice,  and  courts  of  justice 
ought  to  determine  all  causes,  and  that  all  pri- 
vate revenges  be  avoided. 

*'  Upon  this  general  law,  fom-  conclusions  da 
follow. 

**  1.  That  all  men,  high  and  low,  must  ba 
justified,  tliat  i:>,  liave  and  receive  Justice  in  the 
king's  courts  of  justice. 

*'  2.  That  no  private  revenge  be  taken,  nor 
any  man  by  his  own  arm  or  power  reVenge 
Iiimself:  and  this  article  is  grounded  upon  the 
law  of  God,  *•  vindicta  est  mihi  et  ego  retri- 

*  buam,'  saith  Almighty  God.  All  revenge 
must  come  from  Gcni,  or  from  his  lieutenant 
the  king,  in  some  of  his  courts  of  justice. 

**  3.  iliat  all  the  subjects  of  tlie  realm  ought 
to  be  justiiied,  that  is,  submit  themselves  to  the 
king's  ofiicers  of  justice  according  tolaw." 

Hee  also  Alr,.Selden's  Argument  for  sir  £d« 
mund  Hampden,  ante^  vol.  3,  p.  16,  et  teq. 
See,  too,  pp.  79,  128,  159,  153,  154,  and  the 
4th  and  5tii  clauses  of  the  Petition  of  Right, 
pp.  224,  <S33,  of  the  same- volume ;  and  a  pas-^ 
sage  fi'om  Roger  North,  inserted  in  a  Note  ta 
the  CaM  of  FitzhiQrw^  a.  o.  1681,  tA/ra. 


IK  no  priority  or  posteriority  to  be  diioovered 
about  it,  and  therefore  cannot  be  said  to  invade 
the  common  law,  bat  to  act  in  alliance  and 
lUendJy  conjunction  with  every  other  provision 
which  the  wisdom  of  our  ancestors  has  estab- 
lished (or  the  general  good  of  society.  And 
Ihon^h  I  do  not  mean  to  compare  and  contrast 
attacnments  with  trials  by  jury,  yet  truth  com^ 
pels  me  to  say,  that  the  mode  of  proceeding  by 
attachment  stands  upon  the  very  same  founda- 
tion and  basis  as  ti'ials  by  jury  do,  immemorial 
^|ige  and  practice  ;  it  is  a  constitutional  re- 
medy in  particular  cases ;  and  the  jud^  in 
ti^ose'  cases  are  as^  much  bound  to  gire  an 
activitv  to  this  uart  of  the  law,  as  to  any  other 
pftrt  of  it.  Indeed  it  is  admitted,  that  attach- 
ments are  very  properly  granted  for  resistance 
•f  process,  or  a  contumelious  treatment  of  it, 
or  any  violence  or  abuse  of  the  ministers  or 
others  employed  to  execute  it.  But  it  is  said 
that  the  courts  of  justice  in  thoee  cases  is  ob- 
tftmeted,  and  the  obstruction  must  be  instantly 
rdnoved ;  that  there  is  no  such  necessity  in  the 
case  of  hbels  upon  courts  or  judges,  which 
may  wait  for  the  ordinary  method  of  presecu- 
tion,  without  any  inconvenience  whatsoever. 
But  where  the  nature  of  the  offence  of  libel- 
ling judges  for  what  they  do  in  their  judicial 
opacities,  either  in  court  or  out  of  coitrt,  comes 
to  be  considered,  it  does,  in  my  opinion,  be- 
come more  proper  for  an  attachment  than  any 
other  case  whatsoever. 

**  By  our  constitution,  the  king  is  the  fonn- 
tain  of  every  species  of  justice  which  is  ad- 
ministered in  this  Idngddm,  19  Co.  25.  The 
kin^is  <  de  jure'  to  distribute  justice  to  all  liis 
•ub|ects;  and  because  he  cannot  do  it  himself 
to  all  persons,  he  delegates  his  power  to  his 
judges,  who  have  the  custody  and  guard  of  the 
king's  oath,  and  sit  in  the  seat  of  the  king 
*  concerning  his  justice.' 

*'  The  arraignment  of  the  justice  of  the 
^dges  is  arraigning  the  king's  justice ;  it  is  an 
impeachment  of  his  wisdom  ami  goodness  in 
tlie  choice  of  his  judges,  and  excntes  in  the 
itaind  of  the  peopte  a  general  dissatisfiiction 
with  all  judicial  detenninations,  and  indisposes 
their  minds  to  obey  them ;  and  wheno'er  mens 
allc^ance  to  the  laws  is  so  fundamentally 
shaken,  }t  is  the  most  fatal  and  the  most  dan- 
g^erouB  obstruction  of  justice,  and,  in  my  opi- 
ftton^  calls  out  for  a  more  rapid  and  immediate 
fedress  than  any  other  obstruction  whatsoever ; 
not  for  ihe  sake  of  the  judges,  as  private  indi- 
viduals, but  because  they  are  the  channels  by 
which'  the  kind's  justice  is  conveyed  to  th*e 
people.  To  be  impartial,  and  to  be  universally 
thought  so,  are  both  afafiolutely  necessary  for 
the  giving  justice  that  free,  open  and  un- 
hiterrupten  current,  whtdi  it  has  for  many 
ages  found  aH  over  this  kingdom,  and  which  so 
mkiinently  di^inguish^  and  emits  it  above  all 
fiations  upon  the  earth. 

*'  In  the  moral  estimation  of  the  offisnoe,  and 
kk  tfvery  pnblic  consequence  arising  mm  it, 
tVMt  an  inflnHe  disproportion  is  ^lere  between 
•peakiugDOAtamdions  words  of  the  tales  of 
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the  court,  for  which  attaehments  are  granted 
constantly,  and  coolly  and  dehberately  pcintmfi^ 
the  most  virulent  ana  mahgnant  scandal  whicE. 
fancy  could  suggest  upon  the  judges  them- 
«selved.  It  seems  to  be  nwterial  to  fix  the  ideas 
of  the  words  "  authority''  and  *'  contempt  of 
the  court,"  to  speak  with  piedsiDn  upon  the 
question. 

<'  The  trial  by  jury  is  one  part  of  that  sys- 
tern,  the  punismng  contempts  of  the  court  by 
attachments  is  another :  we  must  not  oonfonnd 
the  modes  of  proceeding,  and  try  contempts 
by  juries,  and  murders  by  attachment ;  we 
must  give  that  energy  to  each  which  the  oon^ 
stitntion  prascobes.  In  muiy  cases,  we  may 
not  see  the  correspondence  and  dependance 
which  one  part  of  the  system  has  and  bears  to 
another;  Irafwe  must  pay  that  <leference  tor 
the  wisdom  of  many  ages  as  to  presome  it. 
And  I  am  sure  it  wants  no  great  intuition  to  see, 
that  trials  by  juries  will  be  bnriedin  the  same 
grave  with  the  authority  of  the  courts  who  are 
to  preside  over  them." 

Trinity  Term,  B  Geo.  3. 

Writs  of  attachment  were  granted  i^fainst 
Staples  Steare,  John  Williams,  and  John  Prid-* 
den,  for  contempt,  in  publishing  the  Notth  Bri- 
ton Extraordinary,  No.  4,  containing  a  letter 
addressed  to  lord  Mansfield,  Lord  Chief  Jus- 
tice, containing'  gross  reflections  on  his  lordship. 

They  were  3l  examined  upon  interrogatories, 
and  reported  in  contempt. 

And  Michas.  Term.  9  Geo.  3.  Steare  was 
sentenced  to  be  imprisoned  three  calender 
months. 

[End  of  the  Reports  of  the  Route  of 
Commont,  1810,  m  the  Cote  of  Sir 
Francis  BurdettJ] 

Mr.  Wvnn  in  his  learned  *  Anfument'  has  cit- 
ed other  authorities  in  support  of  the  anoontroll* 
ed  power  of  the  House  of  Comnxnis,  to  commit. 
There  are  also  three  Reports  of  Precedents  of 
punishment  for  contempt  in  the  Jouinal  of  th« 
House  of  Lords,  viz. 

Dec.  19, 1699. 

Ordered,  That  the  committee  appointed  to 
inspect  the  Journals  of  this  House,  in  relatioa 
to  the  punishing  of  persons,  whose  books  or 
writings  have  b«en  censured  by  this  House,  as 
scandSous  libels)  be  revived;  to  meet  pre- 
sently. Then  the  House  was  adjourned  during 
pleasure.    The  House  was  resumed. 

And  the  marquis  of  Normanby  reported  from 
the  said  committee  the  precedents  following  ; 

March  SS,  1683,  Thomas  Morley. 

March  28, 16SS,  Waterbouse. 

July  9, 1685,  Ralph  Brooke. 

Apnl  16,  1688,  Anthony  Lamplogh. 

March  89,  1648,  John  Bond. 

July  9,  1663,  Fitton. 

Match  8,  1689,  Downing. 

November  16, 1693,  Polfittrd. 

Depember  18, 106r,  WiUiiai  €mm.  • 
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Henld,  for  exhibiliug  a  false  and  scandalbua 
petition  against  the  earl  Marshal,  was  ten* 
tenced  to  make  his  submission  to  the  said  earl 
Marshal  at  the  bar,  to  be  imprisoned  in  tha 
Tower  during  pleasure,  and  fined  1,000  maikt. 

**  April  4,  1626.  George  Gardner,  for  buy- 
ing and  selling  of  <;ounterteited  protectiona 
under  the  hand  and  seal  of  a  peer  in  parlia- 
ment, was  ordered  to  be  set  on  the  pillory  at 
Weslminstier,  with  a  paper  on  his  head,  declar- 
ing his  offence  ;  and  afterwards  to  be  carried 
down  to  Norwich,  and  tliere  to  stand  on  tha 
pillory,  with  the  like  paper.  ^ 

**  1 8th  J  une  ibllowing,  The  same  Gardner,  for 
scandalizing  the  justice  of  this  House,  and  for 
unjustly  slimdering  the  lord  keeper,  was  or- 
dered to  9iand  in  Uie  pillory  at  Westminster, 
with  a  paper  on  his  head,  dechiringhis offence ^ 
and  to  ride  backward  with  the  same  iwper  to 
the  cross  in  Cheapside,  and  to  stana  on  the 
pillory  there,  and  so  to  ride  back  to  the  Fleet : 
and  thou^  the  lord  keeper  did  earnestly  desire 
this  punishment  might  be  forgiven  Gardner, 
yet  the  House  denied  it. 

"  April  16,  16-28.  Anthony  Lamplugh,  for 
exhibiting  an  unjust  and  scandalous  uetition 
af^nst  the  lord  keeper  and  lord  bishop  of 
Lincoln,  was  sentenced  to  stand  committed  to 
tlie  Fleet ;  to  acknowledge  liere,  at  the  bae, 

*  That  the  said  petition  is  unjust  and  scandalous, 

*  and  that  he  is  sorry  for  it ;'  and  to  ask  their 
lordships  forgiveness  ;  and  to  be  brought  to  the 
chancery  bar,  and  there  to  make  the  like  ao* 
knowledgment. 

«'  The  next  day,  he  having  asked  foi|five^ 
ness  at  the  bar,  the  remainder  of  the  censure 
was  forgiven. 

<'Ji4ie  la,  1678.  Ensign  Rejmde,  for  ig« 
nominious  speeches  uttered  hy  him  against  the 
lord  viscount  Say  and  8eale,  and  tor  his  con-  ' 
tempt  of  this  high,  court  of  Pariiament,  was 
adjiMged  never  to  bear  arms  hereafter,  but  ac«> 
counted  imworthy  to  be  a  soldier ;  to  be  impri- 
soned during  pleasure ;  to  stand  tuider  the  pil- 
lory, with  papers  on  his  bead  shewing  his  of- 
fence, at  Cheapside,  and  at  Banbury ;  to  he 
fined  at  200/.  to  the  king  ;  and  to  ask  Ibrgive* 
ness. 

'*  And  as  to  the  precedent  kst  meationedy 
the  committee  think  proper  to  observe  to  the 
House,  That  it  appears  by  the  Joiumal,  that 
their  lordships  utmost  endeavours  were  used, 
to  apprehend  and  bring  the  said  Reynd^  in 
person,  before  them,  to  justice ;  but  he  ab« 
scond^,  so  that  he  coulif  not  be  taken ;  noi^ 
withiftanding  which,  the  House,  in  his  absence, 
proceeded  to  the  censure  above-mentioned'; 
and  directed  the  court  of  8tar-Chamber,  to  put 
the  sentence  against  him  in  execution,  if  he 
should  happen  to  be  apprehended  afWr  the 
ending  of  the  session,  and  out  of  time  of  Par- 
liament. 

*'  Jan.  13, 1640.  James  Faucet,  for  inio- 
lent  and  abusive  speeches  against  Uie  eari  of 
Newport,  was  sentenced  to  stand  committed  t» 
the  Fleet ;  to  make  his  humble  submission  to  the 
said  eari,  and  to  pay  him  500/,  ftr  damages,  ^ 


Na9ember  95, 1794. 

The  lord  Delaw«r  aa^aainted  the  House 
'*  That  Ihe  lords  committees  appointed  to 
search  precedei^  as  to  what  punishments 
have  been  inflicted,  or  methods  taken  to  vindi- 
cate tlie  honour  of  this  House,  in  cases  of  any 
breach  of  their  lordships  privilege,  or  con- 
tempts to  this  House,  had  inspected  precedents 
accordingly;  and  had  prepared  a  Report; 
which  he  was  ready  to  maice,  when  their  lord- 
ships will  please  to  receive  the  same." 

Ordered,  That  the  said  Report  be  now  re- 
eeived. 

Aocordiogiy  his  lordship  reported  fhnn  the 
said  conoraittee,  as  follows  : 
-  ^*  That  the  committee  have  inspected  the 
Journals  of  this  House,  in  relation  to  the  mat  • 
ters  to  them  referred  ;  and  think  proper  to 
o/fer  to  your  lordships  consideration  the  follow- 
ing instances ;  viz. 

^«  Fdiruary  37^  1620.  Richard  Reynolds 
and  Robert  Wright,  for  arresting  a  servant  to 
the  eaii  of  Oxford,  were  orders  to  be  set  on 
borsdiack,  Qca)r  Westminster  Hall ;  neither  of 
them  to  ^ve  cloak  or  hat ;  but  to  have  on 
tlieir  breasts  and  backs  papers,  expressing  their 
fault;  (viz.),  *  [For  a  contemptuous  Ifreach  of 
'  the  privil^pes  of  parUament,  aggravated  by 
*■  contemptuous  speeches  ;']  and  so  to  pass  to 
the  Fleet,  where  they  are  to  be  left  prisoners. 

^  Nov.  27,  1681.  John  Blunt,  for  counter- 
feiting' tibe  lord  Strafford's  seal  to  a  protection, 
was  ordered  to.  stanS  on  the  pillory,  at  West- 
minster and  in  Cheapside,  with  papers  on  his 
head  sh^winff  his  oflenee;  and  then  to  be 
carried  to  BriSewell,  and  thereto  remain  during 
his  hie,  and  to  work  for  his  living. 

'•March  SS,  1699.  Thomas  Moriey,  for 
publishing  a  printed  petition,  very  scandalous 
agabftst^  lord  keeper  in  partKular,  and  by 
aspersion  against  the  whole  court  of  Star- 
chamber  in  .^^eneral,  and  at  the  bar  insolently 
usbg  many  insdent  words  of  the  k>rd-keeper, 
in  presence  of  their  lordships,  was  imprisoned 
m  the  Fleet,  fined  1,000/.  to  the  king ;  set 
w^  his  neok  in  the  piOory  in  Cheapside,  with 
one  of  the  petitions  on  his  head  ;  ordered  to 
make  submission,  and  acknowledgment  of  his 
fimlt,  at  the  bar  and  in  the  Star-chamber.  The 
next  day  one  Waterhouse,  who  penned  the  first 
draught  of  Moriey 's  petition,  was  adjudged  to 
be  a  prisoner  in  the  Fleet,  and  debarred  pen, 
ink,  and  paper,  during  the  pleasure  or  the 
House ;  fmed  500/.  to  tne  king;  to  make  sub- 
fnissiOD>  and  acknowledgment  of  this  his  fault, 
at  the  bar,  in  the  Star-chamber,  and  to  the  lord- 
keeper  :  and  Bernard  Alsop,  the  printer  of  the 
petiliOD,  imprisoned  in  the  Fleet,  admonished 
uotto  print  any  more  petitions  ;  and  to  make 
jBubnuBsiqn  and  acknowledgment 

*•  May  9&,  16S4.  Upon  a  report  from  the 
comnuttee  of  privileges,  the  fme  on  Moriey 
«r«i  reduced  to  SOoCMidbe  was  disdiai^ged 
out  of  prison ;  and  WaterLouse's  punishment, 
•pea  hM  pelilictt,  was  reunited. 

H^uiy  ^^    ^995.    Balph  Breoke,  Yerke 
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"  Mardh  39th,  1642,  past  meriiiem,  .  John 
Bond,  for  being  the  author  and  contriver  of  a 
false  and  scandalous  letter,  pretended  to  be  sent 
from  the  queen  in  Holland  to  his  majesty  at 
York,  was  sentenced  to  stand  on  the  pillory  at 
Westminsier  Hall  door,  and  in  Cheapside,  with 
a  paper  on  his  head,  written,  *  A  Contriver  of 
^  False  and  Scandalous  Libels ;'  the  said  letters 
to  be  called  in,  and  burnt  near  him  as  he  stands ; 
and  he  to  be  committed  to  the  house  of  correc- 
tion. 

<'  April  28,  1642.  ^ir  William  San  Ravy, 
knight,  for  false,  scandalous  and  malicious  re- 
ports and  speeches  against  the  earl  of  Danby, 
was  fined,  to  the  king,  in  the  sum  of  100/. ; 
ordered  to  pay  the  said  earl,  by  way  of  damages, 
500^  ;  to  make  a  submission  at  iLe  bar,  and  to 
be  imprisoned  in  the  Fleet.         / 

**  July  9,  1663.  Alexander  Fitton,  for  con- 
^ving  and  publishing  an  infamous  libel  against 
the  lord  Genard  of  Brandon,  fined  500/.  to  his 
uunesty,  committed  to  the  King's  Bench,  and 
to  find  sureties  for  his  behaviour  during  life. 

"  December  18, 1667.  William  Carr,  for 
•dispersing  scandalous  and  seditious  'printed 
papers  against  the  lord  Gerrard  of  Brandon, 
nned  1,000/.  to  the  king,  to  stand  thrice  in  the 
.pillory,  to  be  imprisoned  in  the  Fleet,  and  the 
papers  to  be  burnt. 

''March  1,  1676.  Dr.  Gary  was  fined 
1,000/.  for  refusing  to  discover  his  knowledge 
of  a  libel ;  and  to  fc^  committed  to  the  Tower 
Ijll  he  pays  the  same. 

«'  March  8, 1688-9.  William  Downing,  for 
printing  a  paper  reflectin^f  on  the  lord  Grey  of 
IVarke,  was  committed  to  the  Gatehouse,  and 
fined  1,000/.  to  the  king. 

**  June  11, 1689.  Percy *s  petition, .claim - 
ii^  the  earldom  of  Northumbenand,  containing 
severnl  reflections,  was  dismissed  ^e.  House ; 
'  /and  the  said  Percy  was  ordered  to  be  brought 
liefore  the  four  courts  in  Westminster  Hall, 
.wearing  a  paper  upon  his  breast,  in  which 
jdiese  worda  shall  be  written,  *  The  False  and 
^  Irapndent  Pretender  to  the  Earldom  of  Nor- 
*  thumberland.' 

''  April  11,  J690.  Thomas  Garston,  for 
countknfeiting  protections,  to  stand  twice  in  the 
mllory,  and  be  conunitted  to  the  Gatehouse  till 
ne  pays  his  fees. 

''  Feb.  22,  1695.  The  House  was  informed. 
That  there  was  a  paper  delivered  at  the  door, 
reflecting  on  the  House,  bv  Robert  Crosfield:" 
Whei^upon  be  was  called  in,  and  owned  the 
paper ;  but,  refusing  to  give  the  House  an  ac- 
count who  printed  it,  he  was  ordered  into  cus- 
tody. 

«  March  17,  1697.  A  libel,  intituled,  «  Mr. 
^  Bertie's  Case,  dec.  with  some  Remarks  on 
'  the  Judgment  given  therein,*  was  voted  false, 
floalicious  jsnd  .scandak>us,  and  ordered  to  be 
burnt ;  and  a  committee  was  appointed  to  con- 
aider^of  the  said  paper. 

"  March  18,.  1697.  Re|K>rt  was  made  from 
the  committee,  That  the  printer  had  confessed 
that  Mr.  Robert  Bertie,  a  member  of  the  House 
'of  Commons,  had  employed  him  to  prizit  it 


**  26th  of  the  same  month.  Consideration 
wfts  had  of  the  said  paper ;  and  the  earl  of 
Abingdon,  in  his  place,  aeelared,  That  he  did, 
in  the  name  of  his  son,  ask  pardon  of  the 
House  and  the  Lord  Chancdlor ;  which  the 
House  accepted. 

<<  May  7,  1716.  James  Mynde,  a  solicitor^ 
was  ordered  into  custody,  for  putting  counsel's 
names  to  an  appeal  without  their  knowledge. 

**  12th  of  same  May,  Mynde  was  brou^t  to 
the  bar,  and,  by  a  petition,  confessed  hunsdf 
guilty ;  and  a  committee  was  appointed,  to  in* 
spect  precedents  of  punishments  mflicted. 

**  18th  of  that  month,  report  was  made  from 
that  conunittee ;  and  Mynae  fined  100/.  to  the 
king. 

"June  4,  1716.  He  petitions  to  be  dis- 
charged out  of  custody  ;  and  his  petition  was 
rejected. 

' M 2th  of  the  same  month .  He  was  ordered 
to  cause  his  fine  to  be  paid  into  the  clerk's 
hands,  in  order  to  be  estreated  into,  the  Ex- 
chequer, for  the  regular  payment  of  the  same^ 

"  14th  of  the  same  montli.  The  House  be- 
ing informed.  That  the  clerk  had  received  the 
said  fine ;  Mynde  was  ordered  to  be  broag|fat  to 
the  bar,  to  be  discharged  ;  and  the  next  £y  he 
was  brought,  reprimanded,  and  discharged  ac« 
cordingly,  (paymg  his  tees)." 

March  8,  1764. 

The  earl  of  Marchmont  reported  from  the 
Lords*  committees  appointed  to  search  prece- 
dents, as  to  what  punisliments  have  been  in- 
flicted, or  methods  taken  to  vindicate  the  ho- 
nour of  this  House,  in  cases  of  any  breach  of 
their  lordships'  privilege,  or  contempts  to  the 
House: 

<*  That  tiie  committee  have  taken  into  consi- 
deration the  matter  to  them  referred,  and  have 
inspected  the  Journals  in  relation  thmto ;  and 
fina  that  a  long  report  was  made  firom  a  comr 
mittee,  to  this  House,  the  25th  of  November, 
1724,  of  precedents  of  punishments  inflicted,  or 
methods  taken  to  vindicate  the  honour  of  the 
House,  in  cases  of  breaches  of  privUege  or  con- 
t^npts ;  which  report  being  entered  in  the 
Journal,  the  committee  think  it  unnecessary  to 
do  more  than  to  refer  thereto.  But  they  think 
it  their  dhty  to  ofler  to  tlie  consideration  of  the 
House  the  following  instances,  which  have 
occurred  since  the  making  of  the  said  report : 

'\  Feb.  4,  1724.  Matthias  Cater,  for  pro* 
curing  and  selling  protections  of  the  earl  of 
j^flbiK,  and  for  an  unlawful  comhination  to 
chaige  certain  persons  falsely,  was  fined  20 
nobles,  ordered  to  be  committed  to  Newgate 
for  three  months,  and  until  he  pay  the  eaid 
fine ;  and  to  be  put  twice  in  the  pillory,  for  the 
space  of  an  hour  each  time,  wito  a  paper  over 
his  head,  signifying  bis  offences. 

'«Apnl  21,  1725.  Thomas  Tooke  an  at- 
torney, fi>r  a  breach  of  the  earl  of  StrelRtrd's 
privilege,  was  ordered^to  the  custody  of  the 
gentleman  us|ier  of  the  black  rod. 

"  Feb.  22,  1725.  Vwm  a  repre^eotfttioii 
of  the  Jdackrod  agaiuii  Tooke  sad  ethers  for- 
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has,  from  the  earliest  times,  asserted  and  exer- 
cised the  power  and  authority  of  summoning 
before  them  any  commoner,  and  of  compelling  • 
his  attendance;— and  that  this  power  and  au- 
thority has  ever  extended  as  well  to  the  city  of 
London,  without  exception  on  account  of 
charters  from  the  crown,  or  any  pretence  of 
separate  jurisdiction  (instances  of  v\hich  appear 
in  the  cases  (1)  referred  to  in  the  margin)  as  to 
every  other  part  of  the  realm. 

And  that  the  House  have  ever  considered 
every  branch  of  the  civil  authority  oithis  g-o- 
vemment  as  bound  (when  required)  to  be  aiding 
and  assisting  to  cairy  into  execution  the  war- 
rants and  oraers  of  this  House. 

In  order  to  lay  before  the  House  the  result 
of  their  enquiry  with  tolerable  brevity,  and  some 
degree  of  metpod,  the  Committee  hare  reduced 
under  three  general  heads  the  obstructions  which 
have  been  given  at  different  times  to  the  orders 
of  the  House,  and  under  each  of  these  heads 
have  ranged  the  different-modes  in  which  these 
breaches  of  privileges  and  contempts  have  been 
offered ;  and  then  submit  to  the  consideration 
of  the  House  the  several  methods  of  proceeding 
which  the  House  hath  opposed  tothese  Offences, 
tht  proofs  of  which  proceedings  appear  by  cases 
referred  to  in  the  margin  of  this  Report. 

The  three  general  Heads  of  breaches  of  pri- 
vilege and  contempts  of  this  House  are,  namely, 
those  arising  from,  First,  Evasion.  Secondly, 
Force.    Thirdly,  Colour  of  Law. 

Offences  mider  the  First  and  Second  of  those 
heads  have  bben  committed— by  the  absconding 
of  the  ][)arties  summoned — by  open  resistance  to 
the  ofiioers  of  the  House — and  by  riots  and  tu* 
mults — by  the  refusal  of  civil  omcera  to  asaist 
the  Serjeants  or  messengers  of  this  Houle,  or  to 
release  persons  entitled  to  the  privilege  of  tha 
House  whai  detained  in  their  custody. 

It  appears  also  to  your  Committee,  ai  wellirom 
searching  the  Journals  of  this  House,  as  from 
other  authentic  evidence,  that,  in  order -to  re* 
medy  the  abuses,  and  to  remove  tlie  obstructions 
above  recited,  this  House  has  proceeded  to  sup- 
port their  privileges,  and  to  enforce  the  esceeu- 

(1)  Ferrers'  Case,  in  Cromptou,  fo.  9  &  10.-— 
Stanman,  6£.  6.  1st  vol.  p.  Id.^Boswell,  |9 
and  3  P.  and  M.  1555.— Nov.  20,  1st  vol.  p. 
44.-^Corbet,  5  and  6  P.  and  M.  1557,  Nov.  10, 
1st  vol.  p.  51.*- Six  Servants  of  Sir  H.  Jonas^ 
10  Feb.  15C2,  Ist  vol.  p.  05.— Wm.  Jones,  29 
Oct.  8  Eliz.  1566,  Ist  vol.  p.  75.— Shr  J.  Shu-ley, 
March  Z^,  1608,  Ist  vpl.  p.  169.— SteHitig, 
1666,  vol.  viii.  p.  335.-4  June  1675,  vol.  ix. 
p.  354,  '^  'Tis  not  against  the  King's  dignity 
for  the  House  of  Commons  to  punish^  bv  im- 

{trisonment,  a  commoner  that  is  guilty  ot  vio- 
ating  their  privileges,  that  being  aeooi-ding  to. 
the  known  laws  and  custom  of  parliameiit,  and 
the  right  of  their  privileges,  declared  by  the 
king's  royal  Predecessors  in  farmer  parlia- 
ments, and  by  himself  in  this."— 1  April  1697, 


merij  m&eted  into  eustody  for  breaches  of  pri- 
vilege, they  were  all  ordered  again  into  cus- 
tody. 

»*  Jan.  21,  1726,  July  4,  1727.  The  said 
Tooke,  not  having  made  his  submission,  nor 
paid  hk  fees,  was  again  ordered  into  custody. 

<^  May  S3,  1728.  The  yeoman  usher  and 
one  of  the  doorkeepers,  being  examined  con- 
cerning the  behaviour  of  the  said  Tooke  when 
formeriT  in  custody,  the  House  adjudged  that 
the  said  Tooke  should  pay  a  fine  of  500/.  to 
the  king,  for  breach  of  privilege  and  contempt 
of  the  House :  And  the  sheriffs  of  London  alid 
Middlesex  were  ordered  to  take  him,  and  ke?p 
him  in  Newgale  till  he  shoidd  pay  the  said  fine, 
aod  the  fees  and  charges  to  the  usher  of  the  black 
rod,  and  other  officers  of  this  House. 

"  Feb.  19,  1754.  Darid  Home,  fi)r  forging 
and  selling  protections  in  the  name  of  the  ean 
of  Breadalbane  and  earl  of  Crawfiird,  was  or- 
dered to  be  committed  to  Newgate  for  one  year, 
and  to  be  put  twice  in  the  pillory  for  the  space 
of  an  hoar  each  time,  with  a  paper  over  his 
bead  signifying  bis  offence. 

"  l>ecember  16,  1756.  George  Ring,  for 
bein«i^  concerned  in  'printing  and  publishing  a 
spurious  and  forged  print^  paper,  dispersed 
and  publicly  sold  as  nis  m^esty's  speech  to 
both  Hoases  of  Parliament,  was  fined  50/.  and 
committed  to  Newgate  for  six  months,  and 
until  he  pay  the  sain  fine : 

*•  Apru  1,  1757.  Upon  his  petition,  express- 
ing his  abhorrence  of  nis  crime,  and  sorrow  for 
the  same,  and  humbly  imploring  forgiveness 
and  mercy,  he  was  ordered  to  be  brought  to 
the  bar. 

«<  April  4,  1757.  He  was  brought  to  the 
bar  accordingly ;  where  he,  on  his  knees,  re- 
ceiving a  reprimand  from  the  Speaker,  his 
fine  was  remitted  ;  and  he  was  ordered  to  be 
discharged  ont  of  Newgate,  paying  his  fees." 

REPORT  CONCERNING  PRIVILEGE. 

On  the  90th  of  April,  1771,  a  Committee 
of  the  House  of  Commons  which  had  been  <*  ap^ 
pointed  to  examine  into  the  seFeral  facts  and 
circumstances  relative  to  the  late  obstructions  to 
the  execution  of  the  orders  of  the  House,"  made 
a  report  in  which,  after  having  stated  the  evi- 
dence of  the  facts  and  circumstances  relative  to 
those  obstructions,  they  stated  that  they  had 
proceeded  to  the  other  part  of  what  was  given 
them  in  charge ;  namely,,  **  to  consider  what 
'*  farther  proceeding  may  be  requisite  to  en- 
<*  force  a  due  obedience  to  the  orders  of  the 
^  House ;"  and,  in  order  to  form  their  Judg- 
ment upon  that  matter,  they  have  made  a  dm- 
gent  search  in  the  Journal,  to  see  what  the 
proceedings  of  the  House  have  been  on  similar 
occasioDS ;  or,  if  no  cases  strictly  analogous 
should  occur,  at  least  to  deduce,  from  the  ge- 
neral practiee  of  the  House,  such  principles  of 
parliandenCiry  law  as  might  be  applicaUe  to 
the  present  matter  deferred  to  their  consider- 
ation. 

And  in  this  place  the  Committee  beg  leave  to 
observe,  that  it  appears  to  them  that-dus  House 

TOL.  VIII. 


vol.  xL  p.  766,  John  Sahisbury.— 3  Jan.  1703, 
vol.  xiv.  p.  269,  Tutehin,  How,  and  Brag.-~*ir 
May  1791,  vol.  xiz.  p.  662>  Miat 
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tion  of  their  orders,  by  the  foUowing  methods  ; 
namely, 

I.  By  addressing  the  crown  to  issue  procla- 
mations for  apprehendiujBf  those  persons  who 
thns  stood  in  contempt  ofthe  House  (2). 

II.  By  renewing  their  onlers  against  such 
persons,  and  committing  them  in  a  subsequent 
session  of  parliament  (3). 

III.  By  orders  to  mayors,  bjuUffs,  and  sheriffs, 
to  assbt  the  Seijeant  or  messenger  for  the  ap- 
prehending of  such  persons ;  or  to  the  Seneuit 
of  this  House,  to  call  on  the  sheriffs  of  Mid- 
dlesex, and  the  sherifis  of  other  counties,  and 
all  other  magistrates  and  persons,  for  their  as- 
ostance  (4). 

IV.  By  committing,  for  breach  of  privilege 
of  this  House,  those  officers  of  the  peace  who 
have  refused  their  assistance  to  the  Seijeant  of 
this  House  when  so  called  on  (5): 

V.  By  imprisoning  those  who  refused  to  re- 
lease persons  entitled  to  the  privilege  of  this 
House,  and  by  increasLog  the  severity  of  their 
restraint  according  to  the  nature  ofthe  offence, 
and  in  conseqnence  ofthe  contiunacy  ofthe  of- , 
fender  (6). 

With  regard  to  the  third  head,  namely, 
breaches  of  privilege,  and  contempts  of  this 

(3)  Sir  Giles  Mompesson,  28  Feb.  and  3 
March  1690,  vol.  i.  p.  537.— Wmdebank,  Dec. 

10,  1640,  vol.  ii.  p.  48 Sir  Basil  Brook,  April 

84,  1641,  voL  ii.  p.  1S7.— ^ir  John  Lloyd,  ice. 
Jan.  8, 1680,  vol.  ix,  p.  702. — ^Brent,  Feb.  22, 

1688,  voL  X.  p.  32.— Sir  Adam  Blair,  June  15, 

1689,  voL  X.  p.  182'-Standish,  March  12, 1694, 
vol.  XL  p.  t66. — ^Mackenzie,  voL  xi;  p.  416. — 
Graaoomb,  Nov.  SO,  1696,  vol. xi.  p.  602.— So- 
vanue,  AprU  11,  )700,  vol.  xiii.  p.  321.— Jef- 
fteys,  Addy,  and  Clifton,  March  25  and  26, 

*  1701,  voL  xiiL  p.  427,  436,  437.— Colepe^er 
and  others,  March  28,  April  2,  1702,  vol.  xiii. 
p.  820.— Tntching,&c.  Printers,  Feb.  14, 1703, 
¥ol.  xiv.  p.  336.— -Kiofers,  in  Si^heverel's  case, 
March  2d)  4th,  and  6th,  1709,  vol.  xvi.  p.  343, 
346.— Rebels,  4  and  6  Feb.  1715,  vol.  xviii.  p. 
368.— Wilkinson,  9  June  and  4  July  1721,  vol. 
xix.  p.  585.— Leverland,  6  March  1746,  vol. 
XKv.  p.  313.— A.  Murray,  26  Nov.  1751,  vol. 
xxvi.  p.  309.— Reynolds,  11,  12,  15, 16,  and 
18th  Feb.  1768,  voLxxxl  p.  603, 606, 610, 612, 
618. 

(3)  Harvey  and  Martin,  22  April  1713, 17th 
I50l.  p.  298.— Infilefield,  29  Jan.  1725,  20th 
^.  p.  549.— niiiupsand  Barnes,  22  Jan.  1733, 
22d  voL  p.  210.— A.  Murray,  as  idiove.  ' 

(4j  Ratcliff,  14  Nov.  1640,  vol.  ii.  p.  29— 
Sir  Basfl  Brook,  Jan.  11.  and  25,  1641,  vol.  ii. 
p.  371.— Nabbs  and  Thompson,  21  Dec.  1660, 
vol.  viii.  p.  22t.— Dudley,  24  Jan.  1670,  vol. 
IX.  p.  193.— Topham,  4  June  1675,  P.  M.  vol. 
IX.  p.  353. 

(5)  Hastings  and  Crook,  19  May  1675,  vol. 
iz.  p.  341.— Topham,  as  above. —Blyfhe,  7 
Apnl  1679,  vol  IX.  p.  5.87.— Owen,  28  March 
1702,  vol.  xiii.  p.  826. 

(6)  Fanrers.— Sir  T.  Shiriey  and  Sterling,  as 


House,  under  colour  and  pretenceoflaw ;  flap- 
pears  to  your  Committee,  that  the  same  bava 
been  attempted,  by  dischargb^  out  of  custody 
persons  who  have  been  committed  by  order  of 
the  House : 

BjT  impleading,  in  the  courts  of  justice,  per- 
sons intitled  to  ttie  privilege  of  this  House,  im 
the  cases  there  brouc^ht  in  question. 

By  prosecutions,  before  the  said  courts,  for 
words  or  actions  spoken  or  done  under  the  pro- 
tection of  this  House. 

By  accusations,  tendins^  to  call  in  questioD, 
before  the  said  courts,  words  or  actions  so  spoken 
or  done,  under  false  or  pretended  denominatknis 
of  offences,  not  entiUed  to  the  privilege  of  this 
House. 

It  appears  also  to  your  Committee, in  search- 
ing the  Journals,  that  in  the  above  recited  in- 
stances this  House  has  proceeded, 

1st,  By  taking  agam  into  custody  y&woam 
discharged  without  order  ofthe  House  (7). 

2dly,  By  directing  Mr.  Speaker  to  write 
letters  to  the  justices  <n  assize,  and  other  judges, 
to  stay  proceedmgs  (8). 

3dly,  By  resolutions  of  this  House,  That  the 
suits  and  actions  commenced  and  carried  on  in 
these  cases  should  be  discontinued  and  annulled, 
and  should  be  deemed  violatkms  of  the  privi- 
leges of  thisr  House  (9). 

(7)  Pemberton  and  others,  2  June  1675,  toL 
ix.  p.  351.  Duncomb,  March  22,  1697,  vol. 
xii.  p.  174 ;  when  the  House  Resolved,  That 
no  person  committed  by  this  House,  can,  duringr 
the  same  session,  be  discharged  by  any  other 
authority  whatsoever.  Charles  IKmcombe 
havinn:  been  committed  by  order.-of  this  House, 
and  fJWrwards  discharged  by  the  order  ofthe 
House  of  Lords,  without  the  consent  of  this 
House ;  it  was  Resolved,  That  the  said  Charlea 
Duncombe  be  taken  into  the  custody  of  the 
Serjeant  at  arms  attending  this  House. 

(8)  Strickland,  19  March  1605,  vol.  L  p. 
287.— Potts,  2  Feb.  1606,  vol.  i.  p.  331.— Har- 
rison, 26  and  27  Feb.  1606,  for  stay  of  Trial,  m 
in  other  like  cases  has  been  usual,  vol.  i.  p.  342, 
343.  Sir  R.  Gargrave,  Sir  W.  Kii^pmreU, 
eodem  die  et  loco.  Bond,  Feb.  28,  1606,  vol.  i. 
p.  345.  Hyam,  5  March  1606,  vol.  i.  p.  d49» — 
Powlett,  5  May  1607,  vol.  i.  p.  369.  BuUing. 
ham,  13  May  1607,  vol  L  p.  373.  Bow^  20 
May  1607,  vol.  i.  p,  375.  Johnson,  iO  June 
1607,  vol.  i.  p.  38 1.  Stone,  20  June  1607,  vol. 
i.  p.  386.  Felham,  2  May  1610,  voL  i.  p.  423. 
—Sanders,  18  and  21  May  1610,  voL  L  p.  429w 
— "  General  motion  about  letters  to  be  written 
to  the  justices  of  assize,  referred  to  the  Com- 
mittee of  privileges,  report,  this'  Besolutimi : 
Resolved,  Thatthe  former  course  of  writing  le^ 
ters  to  the  justices  of  assize,  according  to  pre- 
cedents ;  and,  if  required,  a  warrant  ibr  inhibi- 
tion to  tiie  parhr.*'  3  March  1620,  voL  i.  p, 
537.  Lord  Buikley,  28  April  1691|  Tol.  x.  p. 
537. 

(9)  Sir  Robert  Howanl,  17  Feb.  1625,  yol.  i 
[}.  820.— Sir  William  Williama,  7  Feb.  1«88» 
voL  X.  p.  21, 146,  and21j^.— Holbaid.atlier^ 
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4th]  J,  By  oominittuig  those  judges  who  have 
proceeded  to  the  trial  of,  or  pronounced  sen- 
tepee  upon,  persons  entitled  to  the  privilege  of 
this  House,  tor  words  or  actions  spoken  or  done 
under  the  protection  of  tlie  privilege  of  this 
House  (10). 

Your  Committee  have  selected  a  few  cases, 
from  among  the  many  referred  to  in  the  margin 
of  this  Report,  which,  from  the  nature  of  their 
rircumstances,  or  the  importance  of  the  doctrine 
which  Ih^  illustrate,  or  ttie  consequences  which 
they  produced,  seemed  to  your  Committee  ih 
to  be  more  fully  stated  than  the  margin  would 
adimt^  and  are  therefore  added  as  an  Appendix. 

Your  Committee  beg  leave  to  observe,  that, 
in  the  diligent  search  they  have  made  in  the 
Journals,  Uiey  have  not  been  able  to  find  an 
instance,  that  any  court  or  magistrate  has  pre* 
bumed  to  commit,  during  the  sitting  of  parlia- 
ment, an  officer  of  the  House,  for  executing  the 
oniei^  of  the  House. 

Tiiey  finther  beg  leave  to  observe,  that  they 
have  not  been  able  to  find,  that  there  has  ever 
been  an  instance,  wherein  this  Hoase  has  suf- 
ft^red  any  person,  committed  by  order  of  this 
House,  to  be  discharged,  during  the  same  ses- 
fcion,  hy  any  other  authority  whatsoever^  with- 
out again  committing  such  person. 

And  therefore,  wim  regard  to  J.  Miller,  who 
was  delivered  from  the  custodyof  the  messenger 
by  the  lord  mayor,  who  for  the  said  offence  is 
now  under  the  censure  of  the  House  ;  as  it  ap- 
pears to  your  Committee,  that  it  highly  concerns 
the  dignity  and  power  of  the  House,  to  main- 
tain ita  authority  in  this  instance,  by  re-taking 
the  flaid  J.  Muler ;  The  Committee  recom- 
mend to  the  consideration  of  the  House, 

'Whether  it  may  not  be  expedient,  that  the 
House  should  order.  That  the  said  J.  Miller  be 
taken  into  the  custody,  of  the  Serjeant  at  Arms 
attending  this  House. 

And  that  the  8eijeant  at  Arms,  his  deputy 
or  deputies,  be  strictly  enjoined  to  c»ll  upon  the 
magistrates,  officers  of  the  peace,  and  other 
persons,  who,  by  the  terms  of  the  Speaker's 
Warrant,  are  required  to  be  aiding  and  assisting 
to  him  in  the  execution  thereof,  for  such  assist- 
ance as  die  said  Serjeant,  his  deputy  or  deputies, 
shall  find  necessarv  to  enable  him  or  them  to 
take  into  custody  toe  said  J,  Miller. 

Appendix. 

Crompton  on  Jurisdiction  of  Courts,  fo.  9, 10. 

««^  In  the  34th  of  Henry  8th,  one  George-Fer- 
rers, a  buigess  for  the  town  of  Plymouth,  was 
arrested  in  London,  by  a  process  out  of  the 
King's-bench,  at  the  suit  of  one  White;  of 
which  the  House  bdng  informed,  ordered  the 

6  July  1641,  vol.  ii.  p.  202  and  903.— Jay  and 
Topham,  4  June  1689,  vol.  x.  p.  64,  S10,  813, 
and  237.— Elford,  13  and  14  April  1716,  vol. 
xviii.  p.  420 ;  and  on  the  16  April  the  clerk  of 
the  peace  was  orderedto  erase  the  name  at  the 
table. 

(ID)  Case  of  the  Five  Membens  18  Jan.  1641, 
vol.  S.  p.  d37.-»Jay  and  Topham^  at  above. 


Serjeant  to  repair  to  the  Compter  in  Bread* 
street,  whither  th^  said  Ferrers  was  catriedf 
and  there  to  demand  the  delivery  of  tiie  pri- 
soner.   The  Serjeant  went  to  the  Compter,  and 
declared  to  the  clerks  there,  y^hai  he  had  in 
commandment ;    but  the  clerks  and  other  offi- 
cers of  the  city,  after  manyhigh  words,  forcibly 
resisted  the  serjeant.      Whereupon  ensued  a 
fray,  in  which  the  Serjeant's  man  was  knocked 
down,  and  the  serjeaut  was  driven  to  defend 
himself  with  his  niace  of  arms.     During  this 
frav,  the  sherifls  of  London,  called  liowland 
Hill  and  H.  Suckley,  came  thither,  to  whom 
the  seijeant  complained  of  this  injury,  and  re- 
ouired  of  them  the  delivery  of  the  prisoner ;  but 
they  took  part  with  their  officers,  and  gave  no 
attention  to  his  complaint,  and  contemptuously 
refused  to  deliver  the  prisoner.      Tlie  serjeant 
returned  to  the  House,  and  made  his  report  of 
the  above  transaction  ;  who  thereupon  woidd 
sit  no  longer  witliout  their  burgess,  but  rose  and 
repaired  to  tlie  upper  House,  where  the  wIm^^ 
ca.se  was  deckred  by  the  mouth  of  the  Speaks, 
before  the  lord  chancellor,  and  all  the  lords  an4 
judges  there  assembled,  who,  judging  the  con- 
tempt to  be  very  great,  referred  the  punislunent 
thereof  to  the  oraer  of  the  House  of  ComSaons  $ 
who,  being  returned  to  their  House,  ordered 
the  Serjeant  to  repair  immediately  to  the  sheri^ 
of  London,  and  to  require  the  debvery  of  th6 
prisoner,  without  any  writ  or  warrant,  though 
the  lord  chancellor  offer^  to  grant  a  wnt, 
which  the  House  of  Conunons  refused,  beiq|^ 
clearly  of  opinion,  that  all  commands,  and  either 
acts  proceeding  from  their  House,  were  to  be 
done  and  executed  hy  their  serjeant,  withooi 
writ,  only  by  shew  ot  his  mace,  which  was  his 
warrant. — ^The  sheriffs,  upon  this  second  de- 
mand, delivered  the  prisoner ;   but  the  serjeant^ 
in  pursuance  of  his  orders,  charged  the  said 
sheriffs  to  appear  before  the  House  the  fbllowr 
ing  day,  by  ei^ht  of  the  clock  in  the  mornings 
and  to  bring  thither  the  clerics  of  the  Compter, 
and  such  other  of  their  officers  as  were  parties 
to  the  fray. — ^The  serjeant  had  also  orders  to 
take  into  custody  the  said  White,  who  had  pro- 
cured the  said  arrest,  in  contempt  of  the  privi- 
lege of'  parliament.     The  sheriffSt  on  the  nesl 
day,  with  on^  of  the  clerks  of  the  Compter,  who 
was  the  chief  occasion  of  the  fray,  togetlier  with 
the  said  White,  appear^  before  the  House ; 
where  the  Speedier  charging  them  witli  their 
contempt  and  misdemeanor  aforesaid,  they  were 
compedad  to  make  inunediate  answer,  without 
bdng  admitted  to  any  counsel,  although  sir  Ro- 
bert Cholmley,  then  recorder  of  London,  and 
other  the  counsel  of  the  city  there  present, 
offered  to  speak  in  the  cause,  which  were  all  put 
to  silence,  and  none  suffered  to  speak  but  the 
parties  themselves :  whereupou,  in  conclusi<m, 
the  said  sheriffs  and  White  were  committed  to 
the  Tower  of  London ;  and  the  said  clerk,  who 
was  the  oca&iou  of  the  fray,  to  a  place  there 
called  Little  Ease,  and  the  officers  of  London 
call  Taylor,  with  four  other  cvfficers,  who  had 
arrested  Ferrers,  were  oommitte<l  to  Newgate. 
'^*  The  king,  beipg  informed  of  this  pro^^ed- 


England,  and  the  judges,  with  tiie  Speaker, 
and  many  otliersof  the  Hoiise  of  Commons,  to 
whom  he  declared  his  opinion  to  this  effect :  He 
commended  their  wisdom  in  maintaining  the 
privileges  of  their  House ;  he,  among  other 
fhin$^,  furthfr  deckred,  That  he  was  informed 
by  bis  judges,  that  he  at  no  time  stood  so  highly 
in  his  estate  royal,  as  in  the  time  of  parliament, 
ivhen  he  as  head,  and  they  as  members,  are 
conjoined  and  knit  together,  into  one  body  poli- 
tic;  so  as  whatsoerer  offence  or  injury,  during 
that  time,  is  offered  to  the  meanest  member  of 
the  House,  is  to  be  judged  as  done  against  his 
royal  person,  and  the  whole  court  of  parliament ; 
wfiich  prerogalrre  of  die  court  is  so  great  (as 
his  learned  couBsel  inform  him)  that  all  acts  and 
processes  coming^  oat  of  any  other  inferior 
courts,  must  for  &e  time  cease,  and  give  place 
to  the  h^hest. 

''  Whereupon  sir  Edward  Montagu,  then 
Jord  chief  jufrtice,  declared  his  opinion,  confirm- 
ing by  divers  reasons  what  the  king  had  said ; 
which  was  assented  to  by  all  die  rest,  none 
speaking  to  the  contraiy." 

This  case  is  also  referred  to  by  sir  Robert  At- 
kyns^in  his  tract  On  tlie  Power,  Jurisdiction, 
and  PriTileg«  of  Parliament,  and  in  Dyer's  Re- 
ports. 

Sir   Robert  Howard's  Case,  February  17, 
1635,  vol.  1,  p.  8«0. 

•  <  *^  Motion  made,  where  sir  Robert  Howard, 
daring  privilege  of  pariiament,  was  excommu- 
nicato for  not  taking  the  oath  «x  officio. 
^  **  Resolved,  upon  question,  to  refer  this  to 
Ibe  eicamination  of  a  select  committee,  Mr.  Sd- 
den  and  others. 

**  This  committee  to  take  consideration  of  the 
•vestraint  and  excommunication  of  sh*  Rohert 
Howard,  and  to  make  dieir  report  to  the  House 
of  their  proceeding?  and  opinions  therein,"  p. 
Ml. 

•  March  j^l,  p.  839.  *'  Mr.  Sdden  reports 
from  the  committee.  That  sir  Robert  stood  pri- 
vileged by  the  House,  when  these  proceedings 
were  had  ag«inst  him.— That  upon  his  appear- 
ance before  the  court,  an  oam  was  tendered 

'him,  to  answer  things  objected  ^psnmst  him  ; 
he  answered,  b^  was  a  burgess  of  parliament. 
They  pressins^  him  notwith^anding  to  answer, 
they  at  length  committed  him  close  prisoner  to 
the  Fleet.     Having  laid  two  days,  he  petitioned 
the  lord  keeper  for  a  corpus  cum  cauto;   and 
upon  Mr.  Bembow's  certificate  that  he  was  a 
parliament  man,  the  lord  keeper  enlarged  him 
Ij  the  lOth  of  March.—- That  daif  the  court  of 
•high  commission  pressed  him  again  to  answer ; 
he  claimed  the  privilege  of  parliament  again ; 
they  (the  parliament  approaching)  gave  him 
<time  of  deliberation.     On  the  i5th  of  March 
die  parliament  sat  and  adioumed.    On  the  17th 
of  March  they  called  him  again ;   when  he 
•hronght  them  the  copy  of  the  indenture  of  re- 
turn under  Bembow's  band,  and  the  copT  of 
die  Habeas  Corpus  upon  which  he  Itad  Been 
•4eUTered«    That,  he  being  again  pressed  to  an- 
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ing,  called  before  him  the  lord  chancellor  of  I  swer,  and  he  claiming  privilege  as  before,  they, 
~  . .     .     ~      *         because  he  shewed  no  record  to  prove  him  a 

parliament  man,  pronounced  him  Coutumax, 
and  excommunicated  him ;  ordering  him  fur- 
ther, he  should,  before  the  19th  of  March,  at- 
tend one  of  the  Commissioners,  and  be  bound 
in  3,000/.  to  appear  the  Wednesday  alter,  and 
stand  to  the  order  of  the  court. 

"  Resolved,  upon  question^  That  sir  Robert 
Howard  ought  to  have  had  prii'ilege  of  parlia- 
ment, nem,  con. 

**  ?ndly.  Resolved,  upon  question,  That  nr 
Robert  Howard  claimed  his  privilege  of  parlia- 
ment in  due  manner,  new,  con, 

**  Resolved,  upon  question,  That  a  day  be 
assigned  to  the  members  of  our  House,  and 
those  othdr  which  are  commoners,  to  answer  in 
tlie  House  their  proceedings  against  sir  Robert 
Howard. — ^This  to  be  done  upon  Friday  next, 
nine  o'clock. 

*'  Those  of  our  own  members  to  be  made  ac- 
quainted with  the  day ;  for  the  other  common- 
ers, a  warrant  shall  issue  under  Mr.  Speaker  his 
hand,  fi>r  tlieir  appearance  that  day." 

drd  Mav,  p.  854.  "  Sir  Jonn  Hayward 
called  in  about  sir  Robert  Howard's,  business^ 
and  interrogated  by  Mr.  Speaker,  8cc. 

^'  Dr.  Pope  called  in,  and  interrogated. 

'*  Mr.  Mottersey,  die  Register,  called  in,  and 
interrogated. 

"  Upon  question,  all  the  proceedings  in  the 
high  commission  court  against  sir  Robert 
Howard,  finom  the  1st  of  February  29  JaJnes, 
at  which  time  he  ought  to  have  had  his  privi- 
lege of  parliament,  declared  to  be  void,  and 
ought  to  be  vacated  and  annihilated. 

'<  Secondly,  upon  question,  whether  a  letter 
to  be  written,  by  Mr.  Speaker,  to  the  lord  of 
Canterbury  and  the  rest  of  Uie  Lords,  and 
others  of  tne  high  commi^ioners,  fi>r  annulling 
of  the  said  nroceecKngs  ?  the  House  divide£ 
Carried  for  tne  negative. 

"  Upon  auestion,  sir  John  Hayward,  Dr. 
Pope,  and  the  Register,  called  in ;  and  the  ef- 
fect of  the  said  order  declared  to  them  bv  Mr. 
Speaker ;  and  that  the  House  expectetn  it  to 
be  done,  and  to  hear  by  Monday  next  that  this 
be  done ;  and  in  the  mean  time,  the  House  will 
respite  any  resolution  concerning  themselves  ; 
and  that  they  attend  the  House  again  on  Mon- 
day morning:  And  the  like  notice  to  be  given 
to  Mr.  Comptroller  and  sir  H«  Marhm,  far  th« 
Serjeant :  all  which  was  done  by  Mx,  Speaker 
accordingly." 

10  June,  p.  869.  .  *'  Sir  Geoi^e  Mor^  in*, 
finrmeth  the  House,  That  he  waes  present  at  an 
high  commission  court;  where  seven  bishops 
present ;  and  knoweth,  that  then  all  the  pro- 
ceeding agains*.  sir  Robert  Howard,  from  the 
tst  of  February,  22  Jac.  were  frusbrated  and 
made  void.  And  sir  H.  Martyn  afiirmed,  that 
the  order  of  the  House  there  read  and  aUowed  | 
and  all  ordered  to  be  dbne  there  accordingly. 

*^  Tuesday  next,  ibr  full  satisfiiction  to  h% 
given  to  this  House,  of  the  performance  of  the 
order  concerning  sir  Ro.  Howard." 

On  June  I5tb,  the  parliament  wiw  dbfolnd. 
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166],  18  December,  vol.  Q,  p.  335.      Case  of 

Sterling. 

*'  Upon  information  gWen  to  tliis  Houses 
That  alderman  Sterling,  one  of  the 

sheriflls  of  London,  being  served  with  an  order, 
ugned  by  Mr.  Speakei*,  to  discharge  James 
L>de,  menial  servant  to  sir  Henry  Herbert 
(who  was  arrested  and  imprisoned  in  the  Poul- 
try Compte*)  out  of  prison  }  the  said  sheriiff 
refused  to  obey  the  said  order,  or  discharge  the 
said  Lyde ;  but  nut  the  order  up  in  his  pocket, 
and  said,  he  ivowd  answer  it  to  the  Speaker  in 
the  House. 

«  Resolved,  That  the  said  sheriff  Sterlmg  be 
forthnrith  this  morning  sent  for,  in  custody  of 
tlie  Serjeant  at  arms,  to  this  House,  to  answer 
his  misdemeanor  and  breach  of  privUege." 

Dec.  19.  '*  Resolved,  That  sherili'  Sterling 
be  called  to  tlie  bar  of  this  House ;  and  shall, 
upon  bis  knees,  receive  the  reprehension  of  Mr. 
Speaker,  for  his  contempt  and  hreach  of  the 
order  of  this  House ;  and  that  he  be  continued 
in  the  custody  of  the  seijeant  at  arras,  till  he  do 
cause  Lyde,  servant  to  su-  Henry  Herbert,  to  be 
released  out  of  prison,  without  uny  fees  or 
chanres. 

^*  llie  shenffbemg  called  in,  and  kneeling  at 
tlie  bar,  Mr.  Speaker  gave  him  a  grave  repre- 
hension ;  and  told  him,  That  some  sheriff  of 
liondon,  for  a  less  offence,  had  been  sent  to  the 
Tower  ;  but,  in  regard  of  his  loy?)  affections  to 
liis  majesty,  the  House  was  pleased  to  remit  his 
offence,  upon  the  enlargement  of  the  prisoner : 
but  that  he  should  remain  in  the  Serjeant's  cus- 
tody until  the  prisoner  was  released,  as  afore- 

4  Juie,  1675,  p.  m.  vol.  9,  p.  363.  **  Or- 
dered, That  Mr.  Speaker  do  issue  out  a  warrant 
to  John  Topham,  esquire,  serjeant  at  arms  now 
attending  this  House^  to  authorize  and  require 
him,  that,  if  any  person  or  persons  shall  attempt 
or  gfo  about  io  arrest,  imprison,  or  detain,  him ' 
irom  executing  his  office,  or  from  his  attend- 
ance upon  this  House,  to  apprehend  such  per- 
sons, and  bring  them  in  custody  to  answer  their 
breach  of  privilege  ;  and  to  reouire  and  autho- 
rize all  persons  to  be  aiding  ana  assisting  to  him 
therein." 

4th  June,  1689,  vol.  10,  p.  164.  **  A  Petition 
•f  John  Topham,  esquire,  was  read ;  selj^ng 
forth,  That  he,  bein^  a  seijeant  at  arms,  and 
attending  the  House,  m  the  year  1679  and  1680, 
when  several  orders  were  made  and  directed  to 
the  Petitioner,  for  the  taking  into  his  custody 
the  several  persons  of  sir  Ch  vies  Neal,  6cc.  (Sec. 
and  others,  for  several  misdemeanors  by  them 
conunittedy  in  breach  of  the  privilege  of  the 
House ;  and  after  that  the  Commons  were  dis- 
solved, the  said  persons,  being  resolved  to  ruin 
the  PMitioaer,  did,  in  Hilary  Term  the  33rd  or 
3^  of  king  Charles  ,  sue  the  Petitioner  in 
the  King*8-bench,  in  several  actions  of  trespass, 
battery,  and  ftlse  imprisonment,  for  taking  and 
detaimng  ^m  as  aforesaid :  To  which  actions 
the  Petitioner  pleaded  to  the  jurisdiction  of  the 
oowt  the  said  8«v«ral  orders }  butsuofahisplaa 
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was  over-ruled ;  the  then  judges  ruling  the 
Petitioner  to  plead  in  chief,  and  thereupon  he 
pleaded  the  orders  in  bar  to  the  actions ;  not- 
withstanding which  plea  and  orders,  the  thai 
judges  gave  judgment  against  him,  <^c." 

6th  July,  p.  209.  "  Colonel  Birch  reports 
from  the  Committee  of  privileges  and  elec- 
tions, to  whom  the  petition  of  J.  Topham  was 
referreil,  &c. 

'*  Whereupon  the  House  Resolved,  That  this 
House  doth  a^rce  with  the  committee,  that  tiie 
jud^ieiit  Biven  by  the  court  of  King's-bench, 
in  faster  Term,  34  Car.  9.  Regis,  upon  th* 
plea  of  John  Topham,  at  the  suit  of  John  Jay, 
to  the  jurisdiction  of  that  court;  and  also  the 
judgments  given  against  the  said  Mr.  Topham, 
at  the  suit  of  Samuel  Verdon,  &c.  are  iUegal, 
and  a  violation  of  the  privileges  of*  parliament, 
and  pernicious  to  the  rights  of  parliament 

''  Ordered,  That  sii-  Francis  Pemberton,  sir 
Thomas  Jones,  and  sir  Francis  Wythens,  do  at- 
tend this  House,  on  Wednesday  momimr 
next."  • 

19  July,  p.  2S7.  <'  Su-  Francis  Pemberton 
and  sir  Thomas  Jones  attending,  were  called 
in ;  and  having  been  heard  in  their  defence,^ 
were  committed  to  the  Serjeant  at  Arms,  for 
their  breach  of  the  privileges  of  this  House,  by 
^ving  judgment  to  over-rule  the  plea  to  the 
jurisdiction  of  the  court  of  King's- bench,  ia 
the  case  between  Jay  and  Topham." 

The  Case  of  sir  William  Williams ;  against 
whom,  after  the  dissolution  of  the  parliament 
held  at  Oxford,  an  inforpaation  was  brought,  by 
the  Attorney  General,  in  the  King'8-beiM;h,  m 
Trin.  Term,  36  Car.  3,  for  a  misdemeaoiot 
for  having  printed  the  information  against  Tho- 
mas Dangeriield,  which  he  had  ordered  to  be 
printed,  when  he  was  Speaker,  by  order  of  the 
House.  Judgment  passed  against  him  on  this 
information  in  tlie  second  year  of  king  James 
the  Second.  This  proceeding  the  Conrentton 
Parliament  deemed  so  great  a  grievance,  and 
so  high  an  infringement  of  the  rights  of  parlia- 
ment, that  it  appears  to  your  committee  to  be 
the  principal,  if*  not  the  sole,  ol^ectof  th^  first 
iiart  of  the  eighth  head  of  the  means  used  by 
king  James  to  subvert  the  laws  and  liberties  of 
this  kingdom  as  set  forth  in  the  declaration  of 
the  two  Houses;  which  will  appear  evident 
from  the  account  given  in  the  journal,  8th  Feb. 
1688,  of  the  fonuing  of  that  declaration,  the 
eightli  head  of  which  was  at  first  conceived  in 
these  woi'ds) ;  viz.  **  By  Oauaing  informatbns 
to  be  brought  and  prosecuted  in  the  court  of 
King's-bench,  for  matters  and  causes  oog* 
nizable  only  in  parliament  $  and  by  divers  other 
arbitrary  and  illegal  courses." 

II  February  1688.  *'  To  this  artide  the 
Lords  disagreed ;  and  gave  for  a  reason,  be- 
cause th*ey  do  not  fulfy  apprehend  what  js 
meant  by  it,  nor  what  instances  there  have  been 
of  it ;  which  therefore  tliey  desire  may  be  e|c-* 
plained,  if  the  House  shall  think  fit  to  insist 
further  on  it** 

19  February  1688.  "  The  House  disagree 
with  the  Lords  in  theii*  amendinait  in  tev^Tiiif 


75]  STATE  TRIALS,  3S  Charles  II.  l6so.'^Procu£ng8  agahui  R.  THamjnan :  [76 


ant  Ike  dflidi  srtide.  Bat  m  respect  of  the 
tiberty  gwea  by  the  Lords  hi  expuuomg  tlmt 
mftfter: 

**  Resolvttd,  That  the  wofds  do  stand  hi  this 
manner: — By  prosecutions  in  the  oonrt  of 
Kmif's-bench  for  matters  and  causes  cognizable 
only  in  innrhament,  and  by  divers  otibef  aihi- 
tnsty  and  illegal  courses." 

By  which  amendment,  your  committee  ob- 
■efves,  that  the  House  adapted  the  article  more 
eortectljr  to  the  case  they  had  in  view ;  for  the 
information  was  filed  m  king  Charles  the  se- 
cotad's  lime ;  bat  the  prosecution  was  carried 
OB,  aod  judgment  obtamed,  in  the  second  year 
of  king  James. 

That  die  meaning  of  the  House  should  be 
maAe  more  e?ident  to  the  Lords ;  the  House 
ordered,  *<  That  sh-  W^am  WUliams  be  added 
to  the  managers  of  the  conference;"  and  sir 
William  WiDiams  the  dame  day  rqK>rts  the 
eoaferenee  wirii  the  Lords  t  and  "  That  their 
WMups  had  adopted  the  article  in  the  words 
as  amended  by  the  Commons."  -And  corre- 
apoiidfng  to  this  article  of  grievance  is  the  as- 
tertion  of  the  r»ht  of  the  subject,  hi  the  ninth 
article  of  the  declaratory  part  of  the  hill  of 
Rights:  VBB.  "Thai  the  freedbm  and  debates 
or  proceedings  m  parliament  ought  not  to  be 
impeached  or  questioned  in  any  court  or  place 
out  of  parhanwnt." 

To  which  may  be  added,  the  latter  part  of 
ihe  Sixth  Resolution  of  the  Exceptions  to  be 
maAe  in  ^e  bill  ef  Indemnity,  Journal,  voi.  10, 
p.  14d,  wherefai,  after  reciting  the  surrender  of 
charters,  and  the  viokthig  the  rights  and  free- 
doms ^  Sections,  6ec.  it  proceeds  in  these 
words :  **  And  the  queslioning  the  proceeed- 
ngt  of  pariiameht,  oat  of  pariiament,  hy  de- 
dirations,  inftrmations,  or  otherwise,  are  crimes 
for  which  sohie  perseiia  may  be  justly  excepted 
out  of  the  bin  of  Indemnity." 

On  the  nth  or  June  16B9,  p.  ITT.  "  The 
Houas  ordered.  That  the  records  of  the  court 
of  Kiag^s-bench,  relatmg  to  the  proceedings 
against  Wifliam  WffliaMis,  e^,  now  su-  Wfl- 
liam  Williaauv  Jmight  and  baronet,  late  Speaker 
of  Am  House,  be  brought  hito  this  House,  by 

Hk  Ouloa  Brevium  of  tie  said  court,  on  Thurs- 
day moniuig  neat." 

Ot  the  l«lh  of  July,  p.  9 15.  "  The  record 
was  read ;  and  the  H#ase  thereupon  Resolred, 
That  the  jodlgment  gty'ea  in  the  court  of  King»s- 
hench,  in  £aster  Term,  «  Jac.  2,  against 
WiUiam  Wtltiamsu  esq.  Speaker  of  the  House 
of  CommoBo,  in  the  parliament  held  at  West- 
mimicr,  «5  OcCkfb^  S«  Car.  it,  tor  matters 
doo^by  order  of  the  House  of  Commons,  and 
as  Speaker  therec^,  is  an  illegal  judgment,  and 
agaimatha  freedom  of  parliament. 

'<  RcMlrcd,  That  a  bin  be  brouffht  in.  to  re- 
f«rMte  said  judgement." 

This  Ml  WIS  twice  read;  holwent  no  fur- 
tiMrid«HttSfe8siQa. 

1«91,  S8  Apry,  vol.  la,  p.  5Sr.  "  A  com- 
phunt  beinr  made  to  the  House,  lliatSam. 
lia||M  and  WiUiim  I^iilipps,  esquires,  Walter 
1hMkOfoq|{h|  m  attorn^  at  Ihw,  and  Ftmek 


Meare,  had,  bjr  a  prosecution  at  kw,  in  the  last 
mat  session  tor  the  county  of  Pembroke,  en- 
deavoured to  turn  Richard  viscount  Bulkelej 
of  the  kingdom  of  Ireland,  a  member  of  thia 
House;  out  of  the  possession  of  pail  cf  his 
estate ; 

•«  Ordered,  That  it  be  referred  to  Mr. 
Speaker,  &c. 

«  Ordered,  That  Mr.  Speaker  do  write  a 
letter  to  the  prothonotarv  mat  he  'do  not  make 
out,  and  to  the  sheriff  of  the  county  of  Pem- 
broke  that  he  do  not  execute,  any  wnt,  whereby 
the  lord  Bhlkeley's  possession  may  be  dis- 
turbed, until  Mr.  Speaker  sbaU  have  examined 
and  reported  the  matter  to  the  House,  and  thi« 
House  take  further  order  therein." 

1716,  April  14, 15, 16,  vol.  18,  p.  420.  "  The 
House  bemg  acquainted  that  Jonathan  Elford, 
esq.  a  memwr  of  this  House,  has  been  sumr 
moned,  by  John  Metcalf  and  Alexander  Ward, 
esquires,  two  justices  of  the  peace  for  the  county 
of  Middksex,'to  af^iear  before  them,  to  take  the 
oaths  appointed  by  the  late  act  of  parliament  $ 
which  summons  was  dcEvered  in  at  the  derk'a 
table,  and  read  : 

"  Ordered,  That  John  Metcalf  and  Alex- 
ander Ward,  esqnu^,  do  attend  this  House  to- 
morrow momii^." 

April  14.  "  Were  called  in:  They  acknow- 
leged  they  did  issue  a  warrant  for  lifr.  Elford 
to  come  and  take  the  oaths ;  but  that  diey  ^d 
not  know  he  was  a  member  of  the  House,  un« 
til  they  had  made  a  rettim  into  tibe  quarter  ses- 
sions. 

"  Ordered,  That  the  clerk  of  the  peace  for 
the  county  of  Middlesex  do  attend,  upon  Mon- 
day morning  next,  with  the  return,  &c. 

April  16.  *^  Ordered,  nem.  con.  Tliat  th^ 
deputy  derk  of  the  peace  for  the  county  of 
Middlesex  be  cfiSed  in,  and,  at  the  table,  erase 
the  name  of  Jonathan  Elford,  esq.  a  member  of 
this  House,  out  of  the  return  made  by  John  Met- 
calf and  Alexander  Ward,  esquires,  two  of  die 
justices  of  die  neace  for  the  said  county,  of 
such  persons  as  nave  been  summoned  by  tnenf 
to  take  the  oaths,  and  wild  have  liegl^ed  and 
refused  so  to  do. 

"  And  Mr.  Hardesty  was  called  in ;  and,  at 
the  table,  erased  out  the  name  of  Jonathan  El- 
ford accordingly.*? 

U  Nov.  1640,  2  vol.  p.  29.  "  Ordered, 
That  a  warrant  shall  issue,  under  Mr.  Speaker's 
hand,  to  all  mayore,  justices  of  peace,  bailifik, 
sherifls,  constahles,  and  other  his  ma|esty\s 
officers  of  this  kingdom,  requirinff*  them  to  be 
assistent  to  the  beam'  or  bearers  of  the  warraiit 
of  this  House,  for  the  bringing  in  safe  custody, 
sir  6.  Raddifle  to  this  House,  for  the  better  and, 
more  efiectual  execution  of  his  or  their  said 
warrant." 

Januanr  11th  1641,  vol.  2,  p.  37 1.  "Or- 
dered, That,  in  the  execution  of  the  warrant  of 
this  House  for  the  apprehending  of  sir  Bazil 
Brooke,  the  Seijeant  at  Arms  attending  this 
House,  his  deputy  or  deputies,  do  require  the 
assistance  of  all  sheri0s,  justices  of  peace^  con- 
atdbieSy  andtMierefficers,  ftrdieappreheadhilf 
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Stanley ;  Sir  ThomM  CUyenBg,  b«rt. ;  Ro- 
belt  Henley  Ongley,  esq. ;  Thomas  De  Gray, 
esq.  ;  The  ri^ht  turn,  lord  John  Cavendish ; 
The  light  hon.  lord  George  Sockville  Germain ; 
The  hon.  John  Yorke ;  The  hon.  Charles 
Marsham ;  The  Lord  Advocate  of  Scotland; 
Doctor  William  Bucrell ;  John  Buller,  of  £xe. 
ter,  esq. ;  Sir  Roger  Newdigate,  hart. ;  Fre- 
derick Montagu,  esq. 

This  report  is  said  to  hare  been  prepared  by 
the  Attorney  Gknend  and  Solicitor  General. 

Thus  it  appears  that  there  are  abundance  of 
precedents  of  punislmient  by  the  House  of 
Commons  for  breach  oi  pmilege,  and  accord- 
ingly lord  Hale  rSee  1  Iiargrave,  Juridical  Ar- 
guments  and  Collections,  p.  7.)  says,  ^<  surely 
me  right  of  criminal  punishment  oi  breaches  uf 
priyilege  of  the  members  ot  the  House  of  Com- 
mons by  long  and  ancient  usage  belongs  to  the 
House  of  Commons,  but  not  to  give  damages.'' 

Precedents    should  not  by    any  means  be 
slighted.     On  the  contrary  in  the  law  of  Eng- 
land they  are  contemplated  with  very  gryat 
respect,  or  as  Mr.  Justice  blackstoiie(l  Comm. 
71.)  expresses  it,  "  the  decisions  of  courts  are 
held  in  the  highest  regard  ;**  and  this  chiedy  ta 
being  evidence  of  what  the  law  is ;  but  partly 
also,  as  it  seems,  for  the  preservation  of  am« 
Ibrmity  and  prevention  of  uncertainty,  or,  ac- 
cording to  his  phrase,  ^^  to  keep  the  scale  of  jos- 
tice  even  and  steady,  and  not  liablo  to  waver 
jvith  every  new  judges  opinioR."     (1 .  Comm. 
61).)  But  this  regard  and  respect  for  precedents 
is  not  unlimited,  for,  as  the  same  learned  oom<» 
mentator  instructs  us,  (vol.  1.  p.  71.)  ''  the  law 
and  the  opinion  of  the  judge  are  not  always 
convertible  terms,  or  one  and  the  same  tiling  ; 
smce  it  sometimes  mav  happen  that  the  ju<%ii 
may  mistake  the  law.'*^  In  truth,  as  bishop  Bur- 
net told  sir  William  Jones  (See  vol.  6.  p.  14'il 
of  this  Collection)  '<  a  precedent  against  reason 
may  signify  no  more  but  that  the  like  injustice 
has  been  done  before."  Accordingly  the  excel- 
lent Chief  Justice  Vaughan  said  in  the  Case 
concerning   *'  Process  out  of  the  Courts  at 
Westminster  into  Wales,''  (Vau^h.  Rep.  419.) 
"  Precedents  are  useful  to  decide  questions  ; 
but  in  such  cases  as  depend-  upon  fundpun^taf 
principles  from  which^  demonstratioBS  may  be 
drawn,  millions  of  precedents  are  to  no  purpose.** 
See  too,  upon  the  invalid!^  of  the  longest  and| 
most  uniform  succession  of  prcced^ts,  in  con- 
tradiction to  the  plain  unambiguous  words  of 
a  statute,  or  in  departure  from  them,  wh^ei* 
by  construction  or  otherwise,  ti\e  powerful  ob* 
servations  of  Mr.  Erskine  at  the  Trial  of  John 
Home  To<Ae,  (a.  d.  1794,  infra),  which  ob- 
servations were  recognised  and  reasserted  by  his 
lordship  in  the  House^f  Lords  on  the  7th  of  B{ay 
m  the  present  year  1810  [See  Cobb.  Pturl.  IkOw 

vol.  XVI.] 

That  zealous,  eloquent,  and  potent  fiiend  of 

establishments,  Mr.  Burke,  has,  indeed,  ini  hi^ 

anxiety  to  preserve  the  &bric  of  our  admirable 

constitution,  by  the  removal  of  whatever  is 

:  likely  to  impair  or  indanger  its  foundations^ 


of  the  said  sir  Basil  Brooke ;  and  to  use  all 

possible  diUgence  herein." 

SI  December  1660,  vol.  8,  p.  933.  '«  This 
Hoose  having  formerly  issued  an  order  for  the 
Serjeant  at  Anns,  Sec.  to  send  for  hi  custody 
Wiiljam  Nabbs  and  Mr.  Maurice  Tompson, 
for  violating  the  ^ivilege  of  this  House,  in  the 
case  of  sir  Francis  Lawley ;  and  being  inform- 
ed that  tbe  said  Nabbs  withdraws  himself;  and 
tiiat  the  setjeant's  doiuties,  who  had  in  charge 
the  warrant  as  to  Mr.  Tompson,  were  denied 
admittance  to  hnn ;  and  that  slighting  and  con- 
temptuous words  were  given  touching  the  war- 
rant ;  the  said  deputies  were  called  In  to  the 
bar  of  this  House,  and  examined ;  viz.  Walter 
Curtis  and  Shnon  Lowen. 

'*  Resolved,  Tliat  Mr.  Maurice  Tompson  be 
sent  for,  in  custody,  as  a  delinquent ;  and  that 
the  Serjeant  at  Anns  be  empowered  to  break 
open  Mr.  Tompson's  house  in  case  of  resist- 
ance, and  also  to  bring  in  custody  all  such  as 
shall  make  opposition  herein ;  and  he  is  to  call 
to  his  asNslanoethe  Sheriff  of*  Middlesex,  and 
all  other  officers  as  he  shall  see  cause,  who 
are  required  to  assist  him  accordingly." 

January  34,  1670,  voL  9,  p.  193.  "  Infor- 
matien  being  given  of  a  very  high  contempt 
and  misdemeanor  committed  against  the  House, 
by  assaulting  and  beating  George  Dudley,  de- 
puhr  to  the  Serjeant  at  .Mns,  and  rescuing  out 
of  his  custody  Thomas  Parsons,  &c. 

**  Which  misdemeanw  and  rescue,  the  said 
Dqdii^  did  testify,  was  committed  by  Mr. 
John  Cox,  undei'sheriff  of  the  county  of*  Glou- 
cester, and  his  bailiff  and  others. 

<'  Resolved,  That  the  Serjeant  at  Arms  at- 
twiding  this  House,  or  such  deputy  or  deputies 
as  he  shirfl  appoint,  do  apprehend  and  take  into 
custody  Mr.  John  Cox,  under  sheriff  of  the 
CoanU"  of  Gloucester,  William  Forder,  &c.  &c. 

**  And  the  high  sheriff  of  the  county  of 
Gloucester,  and  other  officers  concerned,  are  to 
be  rei|uiredf  by  warrant  from  Mr.  Speaker,  to 
be  aidrng  and  assisting  in  the  execution  of  such 
warrant-*' 

Vide  also — ^Topham,  as  before,  June  •),  1675. 

86  February  1701,  vol.  IS,  p.  767.  ««  Re- 
solved, That  to  assert,  the  House  of  Com- 
mons have  no  power  of  commitment,  but  of 
their  own  menmers,  tends  to  the  subversion  of 
the  constitution  of  the  House  of  Commons." 

l^Reports  from  Commit  tea  of  the  Houte 
of  CcmmorUf  vol,  S,  p.  6.] 

The  Committee  consisted  of  the  following 
fsrsons:  - 

The  right  hon.  Welbore  Ellis ;  Mt.  Solictor 
Genera),  (Alexander  Wedderburne,  afterwards 
earl  of  Hiisslyn  and  successively  Lord  Chief 
Justice  of  the  Court  of  Conunon  Pleas  and 
Lord  Chancellor) ;  Mr.  Attorney  General,  (Ed- 
ward Thurlow,  afterwards  lord  Thurlow  and 
Lord  Chancellor) ;  Jeremiah  D3rB(ni,  esq. ; 
Rose  FuUer,  esq. ;  The  right  hon.  sir  Gilbert 
ElUot,  bart ;  Sir  Henry  Hoghton,  hart. ;  Sir 
WiUi^  Ragot,  faart ;  The  right  hon.  Hans 
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spoken  of  precedents  intb  very  little  re^e^ 
rence.  After  introdocing  to  tlie  contempt  of 
his  hearers,  those  who  '*  are  prood  of  the  an- 
tiquity of  their  House,  and  defend  their  er- 
rors as  if  they  were  detending  their  inheritance, 
afraid  of  derogating  irom  their  nobility,  and 
carefully  avoiding  a  sort  of  blot  in  their  scnt- 
cheon,  which  they  think  would  degrade  them 
for  ever ;"  he  proceeds,  "  It  was  thus  that 
the  unfortunate  Chmrles  the  first  defended  him- 
self on  the  practice  of  the  Siuaiis"  [I  conjec- 
ture he  meant  the  Stuart]  "who  went  before 
him,  and  of  all  the  Twlors.     His  partisans 


might  have  ^ne  to  the  Plantagenets.  Thev 
might  have  found  bad  examples, enough  bom 
abroad  and  at  home,  that  could  have  shewn  an 
illustrious  descent.  But  there  v^  a  time,  when 
men  will  not  suffer  bad  things,  because  their 
ancestors  have  suffered-worse.  There  is  a  time 
when  ihe  hoaiy  head  of  inveterate  abuse  will 
neidier  draw  reverence  nor  obtain  protection.'' 
Speech  in  the  House  of  Commons,  Feb.  J  1th 
1780. 

And  it  must  be  admitted  that  when  conside- 
ration is  had  of  the  liability  of  the  powerful  to 
confound  power  with  right  ♦  (a  topic  the  theory 
of  which  pervades  the  compositions  of  moral- 
ists of  every  age,  and  oi  every  description, 
poets,  orators,  philosophers ;  and  the  practice 
of  which  is  proclaimea  in  almost  every  page 
of  histor]^)  it  may  perhaps  be  not  unreasonable 
to  entertain  the  opinion  that  precedents  of  acts 
of  power  exercised  by  individuals  or  bodies  of 
men,  possessing  or  supposed  to  possess  suffi- 
cient strength,  physical  or  moral,  to  enforce 
the  exercise  of  sudi  acts  of  power,  are  not  of 
equal  validity  with  precedents  of  other  kinds, 
as  evidence  of  rights  This  opinion  will  derive 
much  supp<Mrt  from  many  parts  of  this  Collec- 
tion. See  the  early  State  Trials  as  referred  to 
by  Foster  884,  the  great  Case  of  Impositions 
in  this  Collection,  vol.  2,  p.  37,  and  Mr.  Har- 

Eave's  admirable  Introduction  to  that  Case ;  the 
istory  of  the  Proceedings  out  of  which  iut>se 
the  Petition  of  Right ;  and  the  History  of  the 
Proceedings  out  of  which  arose  the  Revolution 
in  the  year  1688.  See  also  the  Case  of  Penn 
and  Mead,  vol.  6.  p.  921,  and  the  notes  thereto ; 
and  Chief  Justice  Vaughan's  alignment  in 
Bushdl's  Case,  vol.  6,  p.  999  of  this  Collection. 
See  too  the  particulars  of  lord  Loughborough's 
attempt  at  the  Summer  Assizes  1789  to  ex- 
act a  fine  of  five  hundred  pounds  upon  the 
county  of  Essex,  for  defects  m  their  jail ;  as  to 
which  attempt  the  difference  is  to  be  noted  be- 
tween fines  imposed  upon  counties  by  a  judge, 
and  amercements  upon  counties  assessed  by  a 
jury  of  the  body  of  tne  county.  The  law  refat* 
mg  to  this  last  Case  has  been  very  profoundly 
investigated  by  Mr.  Haigrave,  and  it  is  to  l)e 
hoped  that  he  vrill  make  public  the  result  of  his 
valuable  lucubrations  on  the  subject. 

*  '*  Judges,"  says  lord  Hale,  (Jurisdiction  of 
liords  House  or  Parliament,  p.  93.)  *'  commonly 
chuse  rather  to  amplify,  if  it  VQ»y  be,  than  to 
abri'^^j^e  their  ownjuri8aietio&." 


The  Case* of  Trewynniard'  has  been  much 
noticed  in  the  late  discussions  concerning  pri- 
vQege  of  pariiament  It  is  given  as  follows  by 
Mr.  Baron  Maseres  in  his  <*  Collection  of  Cases 
and  Records  concerning  Privilege  of  Parlia- 
ment," p.  63. 

Trewtnniard's  Case.  Easter,  36  and  37  Hen. 
8,  A.  D.  1544,  in  B.  R.  Vide  Dyer,  fd. 
59,  b. 

'<  In  the  King's-bench  the  case  was  this. 
One  William  IVewynniard  was  imprisoned 
upon  a  writ  of  Exigent  that  issued  upon  a  Ca- 
pias ad  Satisfaciendum  at  the  suit  of  one 
Bkewis ;  and  he  being  thereupon  taken  in  exe- 
cution, a  writ  of  the  privilege  of  parliament  is- 
sued to  Robert  Chamond,  at  that  time  sheriff 
of  the  county  of  Cornwall,  reciting  that  Tre- 
wynniard was  a  burgess  Of  pariiament,  and 
likewise  reciting  the  custom  of  privilege  of  par-* 
liament.  The  sheriff  in  obeflience  to  this  writ, 
during  the  last  session  of  the  last  parliament 
hdd  in  the  35th  year  of  the  kins^  that  now  is, 
let  Trewynniard  go  at  lai^.  Hereupon  the 
executors  of  Skewis  bring  an  action  of  debt' 
against  the  said  Chamond ;  and  they  demnrr^i 
in  law  upon  this  matter. 

**  In  this  case  there  are  three  things  to  be 
considered : 

^'  1st.  Whether  the  privilege  of  parliament 
lay  in  this  case  tor  a  burgess  of  the  parliament' 
arrested  upon  a  wTit  of  execution. 

**  2ndly.  Supposing  the  privUegfe  lay  in  this 
case,  whether  uie  party,  upon  his  bemg  en-  - 
larged  in  consequence  of  it,  shall  by  such  en-* 
largement  be  absolutely  dtscbarged  from  all 
e^oecution  to  be  had  against  him  by  the  other 
party  at  any  time  heredler,  or  only  durhig  the 
time  of  parliament. 

**  3vtily.  Whether,  if  privilege  should  be  hdd* 
not  to  lie  at  all  in  this  ca.se,  the  having  acted  in 
obedience  to  this  writ,  as  the  king^s  warrant  t<^ 
him  proceeding  from  the  pariiament,  shall  not 
be  a  sufficient  excuse  for  the  sheriff's  conduct^ 
and  discharge  him  from  being  answerable  to  the 
plaintiff  for  the  debt. 

"  With  respect  to  the  first  point,  it  seemeth 
that  privilege  is  to  be  allowed  in  this  case.  For 
the  proof  of  this  it  is  necesssiy  to  consider  the 
estate  of  partiament,  which  consists  of  three 
parts,  name|ty,  the  king  as  the  chief  head,  the 
lords  chief  and  principal  members  of  tiie  body, 
and  the  commons,  to  wit,  the  knights,  citizens^ 
and  burgesses,  as  the  inferior  members ;  and  all 
together  constitute  the  body  of  the  parliameBt. 
It  is  also  proper  to  consider  the  elections  o( 
these  members,  with  what  care  and  solemnity 
they  are  elected,  the  manner  of  pdHforming 
which  elections  appears  in  the  statutes  made 
concerning  them.  And  when  they  are  choMn 
and  returned  to  parliament,  it  is  understood  by 
all  men  they  are  the  wisest  and  most  discreet 
men  in  the  kingdom,  and  the  fittest  to  debate 
upon  the  good  of  the  commooweahli ;  and  ac- 
cordingly the  writ  of  summons  to  parliament 
directs  that  they  be  chosen  '  de  gravioribus  et 
*  discretioribus  viris,'  &c.    And  after  they  are 
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l<nilini^t  bftveaeized  ii|NmyiiiaiWurardfl$ 
by  the  same  reaMD,  Sec.  And  there  is  a  difler- 
ance  to  be  made  where  the  body  oisk  loau  that 
is  io  execution  is  set  at  large  by  the  authority  of 
the  law,  and  where  it  is  done  without  authority 
by  the  sheriffs  own  will  and  boldness :  for  th«^ 
law  will  save  aQ  rights^  as  in  the  cases  of  vil- 
lains above-mentioned,  they  are  by  the  law  pri- 
vileged « pro  tempore ;'  but  if  the  loi^  himseM  in- 
franehises  them  by  manumission  indeed  or  law . 
for  an  hour,  this  mfranchisenieat  is  gDod  for' 
ever,  <  favorum  hbertatis.'  Also  tlie  law  by  a 
particiikur statute  directs  that '  cestuy  a  que  use' 
noay  enter  and  wake  a  ft^oiihieot,  and  this  shall 
bind  his  feoffees ;  yet  if  a  *  cestuy  a  que  in  use*" 
tail  makes  a  feoffment,  this  is  no  discontinuance. 
Also  the  Uw  directs  that,  if  a  bishop  presents  to 
a  benetioe  by  lapse  upon  deiault  otthe  right 
jiatron,  yet  his  presentation,  which  is  autde  by 
amhority  of  the  law,  shall  not  prejudice  the  right 
patrons.  For  these  reasons  in  me  present  case 
this  enlargement  by  writ  is  only  a  privilege  of 
the  biugess  *  pro  tempore/  and  not  a  discharge 
'  in  perpetuum  ;^  as  in  the  case  mentioned  above 
that  happened  in  6  £dw.  4.  the  execution  of  the 
party  to  have  the  body  in  prison  was  suspendol 
'  pro  tempore*  until  the  king  had  pardoned  him 
the  felony,  but  aflerwards  is  revived,  <  prout  ad- 

<  judicatur  ibidem,*  by  which  it  secmeth,  &c.  It 
therefore  follows  that  no  action  is  given  against 
the  sheiiff  for  the  escape,  unless  in  respect  that 
the  principal  debtor  is  dischaiged,  there  bein^ 
no  reason  that  the  plaintiiF  should  be  twioe  8a«- 
tisfied  for  the  same  debt,  for  which,  kc. 

And  as  to  the  third  point,  it  seeroeth  that  the 
idieriff  is  not  answerable :  For  if  no  default,  or 
laches,  can  be  ascribed  to  the  sheriff,  there  can 
be  no  reason  to  charge  him  with  the  debt ;  and 
there  seems  to  have  been  no  de&ult  in  him* 
For  the  office  of  sheriff  consists  chiefly  in  the 
execution  and  serving  of  writs  and  processes  of 
the  law :  And  to  penbrm  these  he  is  the  im« 
mediate  offiicer,  and  he  is  sworn  that  he  wHl 
perform  t^em  •  And  for  this  reasbi^  he  is  boimd 
by  his  office  and  oath  to  make  a  just  return, 
^d  the  Uw  supposes  hua  to  be  a  lay  persoBy 
and  not  to  have  knowledge  of  the  science  of 
the  law ;  ^iud  he  i^  therefore  unable  to  argue  or 
dispute  whethei:  any  vn'it  that  he  receives  comes 
to  him  with  or  without  sufficient  autiiority  t 
and  upon  this  ^und,  if  a  ci^ias  comes  t»  haa 
without  ahy  original  writ,  and  he  serves  h,  he 
win  be  ei^oused  for  so  doing  in  an-  action  of 
false  imprisonment.  The  law  is  the.  same  if 
a  capias  or  an  exigent  comes  to  the  sheriff- 
against  a  ,duke  or  an  earl,  against  whom  it 
does  notice.  And,  to  prove  that  the  sheriff  ia 
not  bound  to  to  take  notice  of  the  law.  the  writ 

<  de  hqmine  replegland6'  directs  that  tue  sheriff 
shall  make  dehveraiice  of  the  body,  imless  the 
man  was  taken  into  custody  by  tbe  special  com* 
mandment  of  the  kin^  '  velcapitalis  justi&carily 
*  vel  pro  morte  hominui,  vel  pro  fotestd,  vel  pro 
'  aliqub  alio  recto  quare  secundOm  cons^ietudi- 
'  nem.  Angliie  non  oA  replegiehilis.^  -  And  fur- 
ther by  the  statute  <^  Marftridae,  cap.  8|  tb^ 
sheriff  shftU  be  amerced  if  he  deJEVei;^  a^riaQMi 


their  pemoal  Qttendanoe  in  the 
o  oeceinry  that  they  ought  not 
lor  any  hnwnew  wlyitMcver  t^  he  absent,  end 
not  one  pcnoa  can  be  wdl  spared  because  he  ie 
eneoeMny  member;  and  fwthia  reason,  if  any 
member  dtes  dumv^  the  perjiamcnty  a  new  one 
is  to  he  dieeen  in  ms  stmd,  to  the  end  that  the 
wiiole  Boniher  may  he  kept  up  undiminished. 
And  firom  hence  it  foUowe  that  the  person  of 
ereiy  such  member  on^ht  to  be  privileg^  from 
being  erreBted  at  the  suit  of  any  private  person 
donngtfae  time  that  he  is  bnaed  about  the  af- 
fthrs^  the  king  and  kingdom.  Andthisprivi- 
lege  has  alwi^  been  gruited  by  the  king  to  his 
Commons  at  the  request  of  die  Speaker  of  the 
parlinmentthe  first  day,  Sec.  Therefm  com- 
mon reason  directs  that,  inaamnch  as  the  long 
end  aD  bis  khu^m  have  an  interest  inthe  per- 
son of  encfa  of  the  said  members,  the  private 
convemence  of  any  particnkr  man  ought  not  to 
be  regarded:  for  it  is  a  maxim  in  the  law, 

*  Quod  magis  dignum  trahit  ad  se  minus  dig* 

*  nnm ;'  as  in  the  case  in  the  6th  year  of  £dw. 
4,  p.  11,  that  if  a  man  is  condemned  in  trespass 
or  redisseisin,  and  is  in  execution  for  the  fine  to 
the  king,  if  he  is  outlawed  for  febny,  his  body 
shall  not  be  imprisoned  at  the  suit  of  the  party, 
becanse  the  king  has  an  interest  in  his  body, 
upon  which  account,  6cc  It  may  therefore  be 
condoded  thai  this  court  of  parliament  is  the 
kigbest  of  aU  courts,  and  has  more  privileges 
than  any  other  ooort  of  the  kingoom ;  for 
irhicb  reason  i$  seemeth  that  in  every  case, 
without  any  exception,  every  burgess  is  intitled 
to  privilege  when  the  arrest  is  only  at  the  suit  of 
a  snlgect ;  and  the  present  case  is  stronger 
than  the  oommcm  ones,  because  the  execution 
was  sned  dmihg  the  tune  of  parliament,  and  the 
plainliff  had  his  election  whether  he  would  sue 
out  execution  against  his  body  or  against  his 
lands  and  goods.  And  further,  every  privilege 
b  femided  on  prescrintion ;  and  every  prescrip- 
tion that  promotes  tne  public  welfare  is  ^ood, 
^though  It  may  be  a  prgudice  to  some  private 
person :  thus,  in  the  time  of  Jgdw.  4,  a  prescrip- 
tion to  dig  in  another  man's  ground  aijiQining 
to  the  sea,  in  order  to  erect  bulwari^s  against  the 
king's  enemies,  was  held  to  be  ^ood. 

With  respect  to  the  8d  point,  it  seemeth 
tfiat  the  par^  is  not  discharged  from  exeCiition 
^r  ever,  but  only  fbr  a  certain  time :  for  it  is 
not  shsurd  er,  unreasonable  that  a  judgment 
should  be  at  one  time  executed,  and  at  another 
executory  ;  as  when  a  fine  is  levied  with  a  re-* 
mainder  ever,  And  alW  the  death  of  the  tenant 
a  stranger  abates,  and  he  in  remainder  recovers 
hy  scire  &cias,  and  afterwands  the  recovery  is 
revened  for  ever,  he  or  his  heir  shall  have  a 
new  scire  &cias  notwithstanding  it  was  once 
executed »  for  the  cause  will  then  cease :  and 
ibr  th^.hke  reason  thepenon  of  a  man  may  be 
privil^^  tor  a  certsin  time,  and  yet  he  may 
afterwards  be  put  in  prison ;  as  if  a  villain  comes 
sad  lires,in  antient  demesne  fm"a  year,  his  lord 
onnot  afterwards  lay  him^s  upon  him ;  the 
fsw  is  the  same  where  the  presence  of  the  kmg 
is  a  saactnaiy  to  him }  and  yet  formeiiy  'ti^ 
VOL.  Tilt. 


\ 
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Y<m  have  ver^  pwynriy  cumhiBi  jmutjfamm 
tionsto  the  ^articulttr  0Bae»  fimmtienmB  h^ihm 
affidavit  vhich  jou  have  trangmitted  tp  me ; 
and  my  anaweiatfaerafiyieBM  mvolre  id  ik 


far  lediasemn  withmt  apecia)  pnoapt.  Aad 
ahM>  the  alatiile  of  Wcstin.  9,  c.  II,  *  de  aerri- 
'  entihas  €t  baliiris,'  afdaina  thai,  if  anj  man 
la  condemned  in  arreoragea  before  audiloM  and 
committed  to  the  next  gaol,  the  aberiff  OB  gaoler 
^hallnot^feKrerhimWawrit  « do  haminere- 
«*nlegHuuio,Bec  aliter,'^  without  the  eonaent  of 
hiamaater.  And  yet  if  the  paity  aneaby  hjs 
friendaand  obtaina  a  writ  of  Ex  parte  talis 
returnable  ra  the  Eieheqoer,  hemny  kt  him 
go  at  huge:  and,  notwithstanding  thatheia 
onoe  discharged,  if  it  appearaupon  the  emim* 
nttion  of  his  accounts  that  he  waa  ui  arrears 
and  dnly  committed  to  prison,  he  ahall  be  re- 
manded to  prison  quQusqoe,  &c.  And  let  na  sup- 
pose that  the  aheriiarfai  the  preaent  case  had  dis- 
dbeyedtfaiswrit;  whatdarnage  must  he  not  have 
auflhre^P  He  would  have  been  in  daoffer  of  per- 
jury, and  also  of  imprisonment  of  hisbodv,  and 
ranaora  at  die  king's  wil:  and  this  was  ifone  in 
^hia  aamejmritament  against  HiU  and  Suckley 
the  Aenm  of  London,  who  were  comniitted  tp 
the  TWer  fbr  tbenr  contempt  because  they 
wouM  not  let  George  Ferris,who  was  arreate4 
ilpon  an  execution,  go  at  krge  when  the  aer- 
jeuat  at  arma  came  to  demand  him,  though 
withoat«  writ  And  it  is  probable  this  preoe- 
d^it  was  a  terror  to  Chamond,  and  mane  him 
fearful  of  disobeying  the  writ  of  parliam^it 
which  is  the  highest  court  of  the  kingdom. 
And  it  appears  ^ainly  by  the  writ  that  they 
were  cleariy  ui  opinion  in  the  parliament  that 
the  party  ongfat  to  have  his  privilege  in 
this  case  ;  for  otherwise  the  writ  wouM  onhr 
have  been  an  Habeas  Corpus  cum  causo^ 
which  vrrit  is  ofUntimes  granted  before  the  jus- 
tices vre  agreed  whether  privilege  lies  in  the 
ease  or  no  ;  and  if  thev  find,  that  privilege 
does  not  lie  in  the  case  before  them,  they  re- 
iband  the  matter  with  a  procedendo  fire.  And 
therefore,  although  the  parliament  should  have 
4cted  erroneously  iherantin  gtfae  writ,  yet  their 
act  cannot  be  revised  by  any  other  court :  and 
therefore  th(»-e  is  no  deikult  In  the  sheriff. 

The  following  iiccbtnits  of  die  senthnents  of 
two  great  men  on  matters  connected  with  ibis 
nxlj^  are  veiy  weH  worth  preserving.' 

MB*  EiuiiUN^'a  Opinion  qf  the  Prvc€$dingi  (^ 
the  Court  of  King^$-a€uch  in  Ireland^  by 
Atiofkment,  writteM  to  a  Gentleman  of  higk, 
B^uffUioH  at  the  Bar  iu  Di^Un.* 

9m;  Batk,  Jan.  18, 1785. 

I  foel  mysetf  very  much  hononred  by  your 

application  to  ma,  on  an  occasion  so  hnportant 

10  tfafe  public  fooedom ;  and  I  only  lament,  that 

neither  my  a^  i9|r  c9[perienoe  are  audi  as  to 

g've  my  opimott^uo^  authorihr  with  the  oourt 
whijch  you  practise ;  but  wherever  I  have  no 
doubt,  I  am  always  ready  to  say  i$rhat  I  tfahik, 
•lid  yon  are,  thcraore,  very  wdcome  to  my 
most  public  aemimeots,  if  any  i}se  can  be  made 
^tfaem. 


*  Published  in  Ae  BSormng  Ohxoo^k  news* 
m^*  1810. 


np  tfsneral  diacuariona  upon  the  prinnmlaa  of 
dvil  government,  which  m  the  men  ahstraol 
a«a  not  oAm  oscful,  nor  ahnays  ialalligiUe. 
The  propoaitioos,  tp  wluch  my  answeis  urn 
meant  stnctly  to  apply,  are, 

Furst,  Whet|ier  thefoota chmped  by Aeaffi* 
davit,  on  which  your  conrt  elf  Kmg'a-baoch  is 
pioceading  againat  the  magiatralea  of  Loitrim, 
ave  sufficient  to  warrant  any  criminal  proseca- 
tion  for  a  misdemeanor  whatsoever? 

Secondly,  Whether,  supposing  them  suffix 
dont  to  warrant  a  prosficution  by  information 
or  indictment,  the  oourt  has  any  jmisdictioii 
to  proceed  by  attachment? 

As  you  are  poahed  in  point  of  time,  I  ean 
venture  to  answer  boththne  questions  at  Bath, 
without  the  assistance  of  my  books,  booause 
they  would  throw  no  l^t  upon  the  ftrst  from 
its  singularity,  and  the  last  is  much  too  ckaar  to 
require  any  trom  them. 

As  to  the  first— Hie  focto  ohaiged  by  the  af- 
fidavit  do  of  themselves  neither  establisb  nor 
exdude  guilt  in  the  defendants.  In  one  slate 
of  sodety  auch  proceedings  might  be  UsUy 
criminal ;  and,  m  another,  truly  virtuo^ai^ 
lesal. 

To  create  a  national  delegataon  amongst  n 
free  people,  already  ffoveraied  by  repraaeakta- 
tion,  can  never  bo,  under  all  drcnmiianoes,  a 
crime:  the  obieets  of  such  ddegation,  and  the 
purposes  of  those  who  seek  to  eifect  it,  oaa 
alone  determine  the  quality  of  the  act,  and  tl^ 
guilt  or  innooence  of  the  actors. 

If  it  points  (no  matter  upon  what  neoeaaity) 
to  auperoede  or  to  controid  the  existing  govern- 
ment, it  is  self  evident,  that  it  cannot  be  tole- 
rated by  its  laws.  It  may  be  a  ^(lorioua  vevolu" 
tion,  butitisrebaHioaagainat.the  govemmcnl 
lidiich  it  diangea. 

If,  on  the  other  hand,  it  extends  no  fm-tiier 
than,  to  speak  nith  oeviainty,  the  united  voio« 
of  the  nation  to  its  reprasentativeft,  vrithout  any 
derogation  ol*  their  legialativo  authority  and 
disoration;  it  »  a  Icml  proceeding,  whidi 
bu^t  not  indeed  to  be  n^tty  entertained,  but 
whidi  many  national  conjunctures  may  render 
wise  and  neeeasary. 

The  Attorney  Uenenl  might,  undoobtodyi 
convert  the  focta,  oontained  in  the  affidavit,  in* 
to  alegal  diaigeof  a  high  misdemeanoc;  whidiy 
when  properhr  put  into  the  form  of  an  infoima- 
tion,  tne  defendants  could  demur  to :  but  h^ 
could  not  acoomplish  this,  without pnttinflrttpoB 
«ien»ordaveiiiient8oftiU^ 
and  intentions ;  the  truA  of  whidi  avenuenta 
-are  focta  which  he  must  eataUish  at  the  trial, 
or  foil  in  his  proeeention.  It  is  die  provinoe  of 
thejur^ ,  who  are  the  bes|  judgea  of  the  alate  of 
the  nation,  and  the  moat  dec^  mftereated  iiUfae 
preservation  of  its.  tranquifoty,  to  say,  by  their 
terdict,  whether  the  deloidants  aSbed  foon^ 
principles  of  puUic  spirit,  and  for  the  simport 
ttf  good  gOTefBBMOt,  oc  aoQght  wbSitamf  to 
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dirtmb  it-^Hie  one  or  tbe  oUier  of  these  tb- 
jects  would  be  collected  at  the  ti4al,  from  the 
conduct  of  the  defendants  in  summoning  the 
xneedng',  and  the  purposes  of  it  when  met. 

If  the  jory  saw  reason  from  tiie  efidenc^to 
think  that  its  objects,  however  ookmred  by  ex- 
preamms  ^emoet  guarded  and  legal,  were  in 
efiecty  and  intended  to  be,  sobrersive  of  govern- 
ment  and  order,  or  calcubted  to  stir  up  discon- 
tent, withoot  adequate  object!  to  vindicate  the 
active  attention  of  the  public,  they  would  be 
bound  in  conscienGe  and  m  law  to  convict  them: 
hot  if,  on  die  other  hand,  their  conduct  ap- 
peared to  be  vindicated  by  public  danger  or  ne- 
cessity, directed  to  legal  objects  of  reformat 
tion,  and  animated  by  a  laudable  zeal  for  tlw 
honour  and  prosperity  of  the  nation ;  then  no 
departure  firoin  npenatomed  fbrms  in  the  man- 
ner of  aeiembiiBg ;  nor  any  incorrect  expres- 
sions in  the  desmption  of  their  object,  vrouJd 
bind,  or  even  jostify,  a  jury  to  convict  them  as 
libeUers  of  tbe  governnetit,  or  disturbers  of  the 


To  eoBsthote  a  legal  charge  of  either  of  these 
oflTenoes;,  the  crown  (as  I  before  <rf>served)  must 
aver  thci  crimibal  inkfkition,  which  is  the  es- 
sence of  every  crime ;  and  these  averments 
most  b6«ither  prcMred  at  the  trial,  or,  if  to  be 
inferred,  prima  jaei€j  ftfon  the  fibcts  themselves, 
rnay  be  rebutted  by  evidence  of  the  ddfendants 
innocent  purposes.  If  die  criminal  intent 
charged  by  the  infonnalion  be  not  established 
*o  t)M  satisfiietion  ci  the  jury,  the  information, 
which  <diaf^geB  it,  is  not  true ;  and  they  are 
hoQifd  lor  say  so  by  a  verdict  of  acquittal.  1 
am  therefore  of  opinion  (in  answer  to  the  ftrst 
question),  that  the  defendants  are  liable  to  be 
prosecuted  by  Inlbrmatioii ;  but  that  the  suc- 
cen  of  raeh  prosecutiott  ought  to  depend  upon 
the  opinion  which  the  people  of  Ireland,  fbrm*- 
ing  a  jufy,  shall  enteitain  of  their  intention  in 
aammoatng  the  meeting,  atnd  the  real  bona  fide 
olMects  of  toe  assemMy  when  met. 

It  ia  wmeoeflsary  to  enlai|;e  upon  these  min- 
dplea,  because  their -notoriety  has  no  dOuM 
snggMed  Ais  novel  attempt  to  proceed  by  at- 
ttwnent,  where  they  have  no  place ;  and  I 
cannot  hdp  remaxfcing,  that  the  prosecutor  (if 
his  prosecution  be  founded  in  policy  or  justice) 
has  acted  widi  great  indiscretion,  by  shewing 
that  he  is  almid  to  tmst  the  people  with  thtft 
decision  upon  it,  which  b^ongs  tothem  by  the 
oonstitiition ;  and  which  they  are  niore  hkely 
to  give  with  impartial  htstice,  than  the  iudges 
wliom  he  desires  to  deradii  upon  H  at  toe  er- 
pence  of  their  oaths  and  ol^tho  kw. 

This  is  a  strong  exprestion,  wfaM  nerhaptS, 
I  shouid  nothnvo  used  in  answerin]^  tne  sanie 
ease  in  the  ordhuny  course  of  buisniesar;  but 
writmi*  ia  yiMas  a  gentleman,  I  have  no  scrapie 
in  Mvfig*,  thatlhe  jodjges  of  the  court  of  King  V 
bendn  eanoot  entertain  a  jorudiction  by  attMh- 
ment  over  die  matter  dontaiaed  in  the  affidavit 
whidi  joo  have  sent  me,  without  such  a  gross 
osuipatieo  add  abase  of  powvr,  as  would  make 
metidnk  it  mydnty,  were  I  a  member  of  the 

hislr  parfimnsnt,  Id  cNif  theoi  td  atOiiaiC  Ibr  il 
by 


The  rights  of  tbe  superior  cosuts  to  proomd 
by  attacimient,  and  the  limitatioos  imposed 
upon  that  ijght,  are  establisheci  upon  principles 
too  niain  to  be  ndsunderstood. 

£very  court  must  have  power  to  enforce  its 
own  process,  and  to  vindicate  contempts  of  its 
authority;  otherwise  the  laws  would  be  de- 
spised, and  this  obvious  necessity  at  once  pro* 
dliioes  and  hmits  the  process  of  attachment. 

Wherever  any  act  is  done  by  a  court  which 
the  sobject  is  bound  to  obey,  obedieoee  may  bd 
enforced,  and  disobedienoe  punished,  by  that 
summary  prooeedingj. — Upon  this  prinGqde  at- 
taehraents  issue  against  officers  for  contempts 
in  not  obeying  the  process  of  oourts  directed  to 
than,  is  the  ministerial  servants  of  the  law  and 
the  parties  on  whom  such  process  is  served^ 
may,  in  like  qianner,  be  attached  for  dis^ 
obedience. 

Many  other  cases  might  be  put,  in  which  it 
is  a  legal  proceeding,  since  every  act  which  goes 
chrectiy  to  frastiate  themahdatesof  acomtof 
jmrtice,  is  a  contempt  of  its  authority.    Bat  I 
may,  ventore  to  lay  down  this  (hstinct  and  abso<* 
late  hndtation  of^such  srocess,  viz.-*-That  it  - 
can  only  issue  in  cases  wnere  the  oonrt,  which 
issues  It,  has  awarded  some  prooeso— given 
some  judgment — ^made  some  legal  order— or 
done  some  act,  which  the  party  a^punst  whom 
it  isBiKs,  or  others  on  whom  it  ■  bmding;  have 
eillier  neglected  to  obey,  oontumadoasly  re^ 
fiaed to  submit  to:  ekated  oAers,  to  defeat  by 
ntificeor  fbroe,  or  treated  with  tents  of  oon-i 
tumely  and  disrespect. 

But  no  crime  however  euofruious,  even  open 
treason  and  rebelliott,  which  oarries  with  theot 
a  contempt  of  all  law,  and  the  authori^  of  all- 
oomtsy  can  possibly  be  consideied  as  a  eon* 
tempt  of  any  particular  court,  so  as  to  be  ^^ 
nishable  by  attachnicaft,  unless  the  act,  which 
Isthe  object  ofthat  puniahraent,  be  in  direct 
riohnion  or  obstrnctMm  of  something  prevkmsly 
done  by  the  court  which  issues  i^  and  whicii 
the  party  attached  was  bound,  by  jM>me  ante-> 
cedent  proceeding  of  it,  to  make  the  rule  of 
his  conduct.  A  constructive  extenason  of  con- 
tempt beyond  the  linuta  of  this  plain  principle 
womd  evidently  involve  every  misdemesnor, 
and  deprive  the  subject  of  the  trial  by  jmy,  in 
all  cases  where  the  punishment  does  not  extend 
to  touch  his  bfb. 

The  peculiar  excellence  of  the  English  go^ 
vemment  consisti  in  the  right  of  being  judged 
by  theeonntrf  in  eveiy  ciLinal  casefiiiid  ^not 
by  fbEodnnigistnaesmohited  by  tbe  erown^ 
In  the  higher  order  of  crimes  the  people  ak>n« 
can  accuse,  and  without  their  leasi,  distinctly 
expiessed  by  an  indictment  found  before  them, 
no  man  can  be  capitally  amigtted ;  and  in  all 
the  lesser  misdeneanors,  which  either  theciown 
or  individuab  bonowing  its  authority,  may 
prosecute,  the  safety  .of  individuals  and  the 
public  tveedom  abw4utely  depend  opon  the  well 
known  immemorial  riglit  of  every  defendant  to 
throw  himself  iqion  Ins  country  tor  deliverance 
by  the  jgunend  plte  of— Not.Gmlty.  By  that 
lea,  wfich  inno  soch  casscsabedeaiun«d  tsf 


pie 


47]  STATE  TRIALS,  32  CdARLMiL  l6%0:^PrcuetUHgs^kbuiR.T*mps(m:  {M 

l>y  the  eroim,  or  ^ueiitiooeil  by  ito  judges,  fhe 
whole  charge  comes  before  the  jury,  tm  the  ge<* 
oeral  issue,  who  have  a  jurisdictioa  co-extea- 
siTe  with  the  accusatioa,  the  exercise  of  which, 
in  erery  instance,  the  authority  of  the  court  can 
neither  limit,  superseite,  oontroul,  or  punish. 

IVkeneyer  tbisoeases  to  be  the  \a.wi  of  Eng- 
land, the  English  constitution  is  at  an  end,  and 
its  period  in  Ireland  is  arrived  already,  it*  the 
fiourt  uf  Kin^Vbench  can  oonvert  every  crime 
by  eoostntction,  into  axjontempt  of  its  autho-. 
nty,  in  order  to  punish  by  attachment. 

liy  this  proceeding  the  party  ofleoded  is  the 
Judge;  creates  the  offence  without  any  previ- 
ous promulgation  ;  avoids  the  doubtful  and  te- 
dious ceremony  of  proof,  by  forcing  the  de- 
fendant to  accuse  faxmself ;  and  inflicts  an  ar- 
bkmrv  punishment,  which,  if  not  submitted 
to  and  reverenced  by  the  nation  as  law,  is  to  be 
the  parent  .c^  aew  contempts^  to  be  punished 
like  the  former. 

'  As  I  live  m  England,  Heave  it  to  the  par- 
liament and  people  of  Ireland  to  consider  what 
is  their  duty,  if  such  authority  is  assumed  and 
.SKercised  by  their  judges  ;  it .  it  ever  happen, 
in  this  iSountry,  I  shallgive  my  opinion. 

It  is  sufficient  for  me  to  luive  given  you  my 
Judgment  as  a  lawyer  upon  Ix^h  your  ques- 
tions ;  yet,  as  topics  of  policy  can  never  be  mis- 
pbced  when  magistrates  are  to  exercise  a  dis- 
cretiouary  author.ty,  I  cannot  help  concluding 
with  an  observation,  which  bodi  the  crown,  and 
its  courts  would  do  weU  to  attend  to  upon  every 
lNx;a»ioa. 

The  great  objects  of  criminal  justice  ane  re- 
iormfitmnand  example ;  but  neither  of  them 
Are  to  be  produced  by  punishments  which  the 
laws  will  not  warrant :  on  the  contrary,  they 
oonrert  the  offender  into  a  suffering  patriot ; 
ftnd  that  crime  which  would  have  been  abhor- 
red tor  its  malignity,  and  ^e  contagion  of 
which  would  hi^ve  been  qrtingoished  by  a  legal 
prosecution,  unites  an  ii^ured.  nation  under  3ie 
tanners  of  the  criminal,  to  protect  die  great 
rights  of  the  community^  which  in  his  person 
have  been  eudangered, 

•  Theie,  sir,  aoe  my  sentiments,  and  you  may 
ynake  what  use  of  them  you  please.  I  am  a 
^alous  iriend  to  a  reform  of  the  representation 
of  the  people  in  the  parliaments  of  both  Idng- 
dquis,  and  a  sincere  admirer  of  that  Spirit  and 
|)erseveranc^  which  in  these  days,  whoi  erery 
important  consideration  is  swallovred  up  in 
luxury  and  cocruptiou,  basso  eminently  jlis- 
tinguished  the  fieople  of  your  country.  The 
invests  of  both  nations  are  in  my  opinion  the 
same ;  and  I  sincerely  hope  ^t  neither  ill-timed 
severity  on  the  part  of  goYemment,  nor  pred- 
nitate  measures  on  the  part  of  the  people  of 
IxielaAd  may  disturb  tlut  harmony  be^^een  the 
cemaining  parts  of  the  empire,  which  ought  to 
bejield  more  saiccfid,  fhm  a  reflection  on  what 
lias  been  lost  T.  Ebskdis. 


In  1796,  Mr.  Petty  addressed  to  (he  hen. 
p«  J .  Fox  cert^u  Uuieries ;  of  .which  the  foBow- 
ing  AccQvnt  js  ^estF^cted  fom  t)i0  J)lb»rxuBg 


QuEsmoN  at  to  the  Practice  exercited  6y  the  two 
Houses  of 'Parliament  of  construing  Libel  inta 
Contempt f  and  punishing  it  by  their  own  Order » 

We  have  stated  what  in  the  geneial  opimon 
IS  the  true  and  only  justification  of  the  excrciat 
of  the  right  of  conmiitment  lor  a  contempt 
arising  out  of  libel,  namely,  that  the-  miade* 
meaner  is  likely  to  have  such  an  instantaneous 
effect  as  an  obstruction,  or  of  such  a  violent 
character  in  point  of  force  as  to  make  it  dan- 
gerous to  wait  for  the  slow  remedy  of  the  hiw  ; 
and  tlierefore  the  necessity  of  the  case  warrants 
the  summary  proceeduig.     But  where  the  or- 
dinary ti'ibunals  are  in  full  jurisdiclsoi} — and 
where  the  constructive  contempt  of  hbel  is 
committed  out  of  doors  at  a  distance  from  the 
House  of  Parliament,  a  mere  ammadversion  or 
censure  on  their  proceedings,  accompanied  by 
no  outrage,  distnbuted  by  no  mob  at  the  doors 
nor  placarded  within  the  preuinct— the  misde* 
meanor,  however  palpably  .criminal,  ought  to 
be  lefl  to  the  Courts  of  Justice.      In  the  me- 
morable Debate,  on  the  motion  of  Constantiiie 
Pliipps,  atWwards  Lord  Mulgrave,  in  1771, 
for  taking  away  from  the  kind's  Attorney  Ge- 
neral the  ilangerous  power  of  tiling  criminal  in- 
tbrmations  ey-offleio,  as  weU  a»  in-  the  great 
debate  which  grew  .out  of  it,  on  the  motion  of 
Mr.  ^Serjeant  Glynne,  the  opinion  of  all  ths 
most  considerable  men  was,  that  though  the 
right  of  removing  obstruction  by  eomautmeot 
niiust  be  maintained  forthdrown  security,  yet  it 
w^  a  right  that  ought  only  to- be  used  in  extreme 
^ases ;  when  exerted  in  ordinaryinstanses,  the 
public  mind  mustrevolt  at  the  harahnesaof  unne- 
cesssirily  depriving  the  ^^^j^  of  his  indubitaUe 
right  to  trial  by  Jury.    Ttiis  was  heklW  Mr. 
Dunning,  Mr.  Weduerbume,  sir  Georve  oaTiley 
Mr.  Burke,  &c.  &c. ;    and  indeed  ubas been 
the  sentiment  of  ereiy  consMtutiooal  man.    It 
has  been  recently  recogpi^ed  in  the  ooocts. 
When  Mr.  Stockdale  was  sent  by  the  House  sf 
Commons  to  trial  in  the  court  oi  King's  Bench 
for  a  libel,  which  they  cafled  a  breach  of  Srl- 
vilege,  the  counsel  for  the  Delendant  asked 
why  the  House  had  not  puiushedthe  dclinqacnl 
themselves  ?  To  this  the  then  Attorney  Genend 
replied  in  these  words — 

«My  Leaned  Friend  8ayB-->-Why  don't 
"  the  House  of  Commons  ^emsslres  puush 
«  it  ?— Is  thatan  aigument  to  be  used  m  the 
««  mouth  of  onewfaoreoonunends  demeney  ?-f- 
<<  Does  he  recommend' this  iron  hand  of  power 
«  coming  down  upon  a  man  of  this  sprt ;  and 
<<  not  temperately,  wisely,  judiciously,  bow  to 
"  the  conftmon  law  of  tms  country ;  and  say 
t<  let  him  be  dealt  with  according  to  thst  comT 
«  moh  law  ?  There  he  wdl  hare  a  acn^uloinly 
<<  impartial  trial:  there  be  will  havseyery  ad- 
<»  vantage  that  the  meanest  subject  is  edotied 

«  to."  Trial  of  John  StQckdale,  p.  B& 

This  has  ever  been  leopmmended  by  eveiy 
eonsiderate  man  also,  because  it  is  well  kiiowa 

Ihat  this  boasted  prijrUege  can  only  be  exercised 

V<^th0dt'contn9ul  against  their  o^vu  members  op 
Sgainst  th^  owp  cpnii!ti(tuents.  The  more  dan- 
^porous  case  of  nn  conteinpt  by.  libel  csmumtM 
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by  a  peer  Aey  could  not  pmish  by  summary 
commitment.  Nay,  as  has  been  proTetf,  they 
would  be  without  remedy — if  their  order  was 
opposed  by  the  spirit  of  a  court  of  justice ;  for 
if  they  were  to  send  their  mace  for  a  jndg^,  as 
the  tfouse  of  Lords  did  in  the  instance*  of  judge 
BHceley.in  1640,  would  he  come  when  Uiey 
called? 

lo  1798  we  aecumidaied  a  roldme  of  mate- 
riaJs  on  this  great  constitutional  <{ue8tion. 

Amoo^  oiners  we  submitted  the  following 
queri»  on  die  case  to  Mr.  Fox,  whose  know- 
led^  tff  the  law  and  usage  of  ^larliament  wiU 
be  admitted  by  all ;  and  when  his  high  notions 
00  this  snhieot  are  remembered,  his  opinion  will 
be  read  with  a  hrely  interest: 

Query  1.  Though  the  House  of  Lords,  as 
well  as  every  court  ot  justice,  have  the  power 
of  protecting  their  proceedings  from  tmmwful 
obkiniction,  cap  tms  right  extend  to  the  com- 
nntncnt  ibr  the  misdemeanor  of  libel  P 

i.  Has  the  House  of  Lords,  eitlier  in  its 
judicial  or  legislative  capacity,  «iiy  power  of 
oommitment  beyond  tirat  of  the  House  of  Com- 
inoiis,  the  latter  never  coiiicnttting  for  a  time 
certain,  nor  imposing  a  fine  ? 

5.  Has  the  House  of  Lords,  in  fact,  any 
greater,  power  over  contempt,  or  breach  of 
priTilege  in  the  exercise  of  its  juidicial  functions, 
tbao  in  its  legifhtive  capacity  ? 

4.  Does  not  the  principle  of  your  bill,  by 
which  it  is  declared  that  in  matter  of  libel,  the 
whole  case  shall  be  left  to  the  jury,  who  shall 
pnmouBoe  a  verdict  of  Guihy  or  Not  Guilty 
thereon,  extend  to  the  Houses  of  Parliament 
as  weQ  as  to  courts — so  as  to  do  away  all  sum- 
mary proceeding  on  libel,  under  the  construc- 
tion of  its  being  a  eootempt  ?  • 

6.  Can  the  power  of  summary  oommitment 
be  knily  exercised,  or  at  least  justiy  and 
tgreeiMy  to  precedent,  against  an  individttal, 
upon  the  mere  pcoof  of  his  bcmg  the'  proprietor 
ol' a  newspaper,  but  without  any  proof  of  his 
knowledge  of  the  matter  complamed  of? 

&  SuppoMg  the  right  of  oimimitment  to 
mt,  can  the  House  of  Lwds-  commit  an  in- 
dividual  fer  any  cause,  as  for  breach  of  privi- 
lege, for  a  term  certain,  and  adju^^  him  to 
pay  a  fine  ? 

7.  What  mode  of- redress  would,  in  your 
opinion,  be  the  constitutional  course  for  me  to 
porsoe  in  this  case  of  commitment  by  the 
House  of  Lords,  on  the  oonstmolive  contempt 
rfa.libd? 

To  wliich  5Ir..  Fox  sent  the  following  Answer: 

<«  Dear  Sir, 
"  I  sbouM  be  extremely  glad  to  be  in  any 
^y  serviceable  to  yon  upon  the  present  ocoa- 
aob,  but  1  cannot  think  mv  opimon  on  a  case 
of  this  sort,  as  of  any  value  in  comparison  with 
that  of  professional  men  ;  especially  as  redress, 
»  any,  must  behad in Coorto  of  law;  for,  I 
presume  you  cannot  think  that  m  ^e  present 
**ate  of  things  there  is  any  cfaaaoe,  evra  the 
•Bluest,  of  either  ifoose  of  Pariitmcntlistai- 
Mig  to  91^  tlnog  that  can  be  Qficred  en  the  flob- 


« 


ject.     However,  I  will  endeavour  to  answer, 
your  Queries— > 

'<  1.  There  can  be  no  right  of  committing 
but  for  contempt,  but  an  act  which  comes  pro« 
perly  under  the  description  of  a  contempt  ia 
not  the  less  a  contempt  for  being  also  a  mis* 
demeanor.  Indeed  it  Ls  difficult  to  conceive  a 
contempt  which  would  not  be  a  misdemeanor. 

**  S.  I  do  not  think  the  House  of  Lords  in 
any  capacity  has  powei-a  of  commitaieiit  be- 
yond the  House  of  Commons ;  but,  I  believe, 
such  powers  of  commitment  have  been  exer- 
cised by  it,  and  I  fear  without  the  reproof  which 
such  exercise  ought  to  have  drawn  from  the 
House  of  Commons. 

'^  3.  I  shoukl  think  the  House  of  Lords  has 
no  more  power  in  its  judicial  than  in  its  legisla- 
tive character,  in  respect  to  breaches  of  privi- 
lege and  contempts,  if  in  truth  it  can  be  pro- 
perly said  to  have  two  distinct  characters,  which 
I  doubt. 

**  4.  My  Ubel  bill  has  nothing  to  do  with  the 
jurisdiction  of  the  Houses  of  Parliament.  Its 
principle,  however  ma^  be  urged  as  an  aigu- 
mentto  induce  a  court  to  be  cautious  of  judg- 
ing libel  without  the  assibtance  of  a  jury,  ex-r 
oept  in  cases  of  great  urgency. 

^'  5.  I  sliould  think  tlie  question  of  a  pro- 
prietor of  a  newspaper  being  criminaDy  res- 
{lonsible  for  its  contents,  a  very  doubtful  one, 
and  indeed  I  should  strongly  incline  to  the  ne« 
gative;  if  tlie  point  had  not,  as  I  conceive^ 
been  of^n  determined  and  acquiesced  in. 

*<  6.  I  believe  the  right  of  the  House  off 
Lords  to  fine,  stands  solely  upon  practice,  and  I 
have  little  doubt  of  its  being  an  usurpation  ;  as 
to  its  right  for  committing  for  a  term,  I  have 
given  my  opinion  in  my  answer  to  Query  9. 

*'  7.  The  proper  channel  for  redress  airaiiiat 
the  House  of  Lords,  is  a  petition  to  the  Hons^ 
of  Commons ;  but  that  in  the  present  bute  of 
things  cannot  be  thou^t  of.  Whether  or  not 
there  can  be  a  civil  action  against  the  gaoler  Ibr 
false  imprisonment,  is  a  question*  for  profes-: 
sional  lawyers ;  and  upon  this  a  good  oeal  of 
tiie  old  dispute  on  the  case  of  Ashby  and  White 
would  come  in  play  ;  with  this  material  diffe* 
rence,  that  the  objecticm,  which  was  urged  in 
that  case  to  the  possibility  of  the  House  of 
Lords,  in  ease  of  appeal,  becoming  judge  of 
the  pnvilege  of  the  Commons,  woi3d  lie  here 
as  strongly  (though  in  a  diflerent  view)  to  the 
House  of  Lords  Mooming  by  appeal  judge  of 
theirownact. 

**  I  have  now  answered  your  Queries  as  well 
as  I  can.  The  oondnct  of  the  House  of  Lordli 
seems  to  have  been  very  harsh,  especially  af 
the  paragraph  in  question,  1  understand  (for  I 
have  not  seefa  it)  to  be  of  that  sort  from  whkh 

Cr  paper  is  or  allothers  the  most  free.  But 
h  as  it  is,  I  do  not  know  that  it  is  contrary 
to  precedent,  or  otherwise  illegal,  than  with  re~ 
spect  to  the  term  and  the  fiiM,  and  I  do  hot 
know  that  my  opinion  upon  these  heads  is  that 
of  any  otherpenon,  much  len  the  general  one. 
Every  oomt  appetn  to  me  ty>  have  usiirped 
poK^eniii  MMi  of  oantampl  beyond  tb«  b«» 
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ceflsity  of  the  case,  and  the  House  of  Lords 
more  than  any  other,  possibly,  becanse  there  is 
BoappeaJ  from  it,  except  to  parliament,  of  ithich 
they  make  a  part.  By  the  way  it  is  observable, 
that  the  House  of  Commons,  which  of  all  courts 
lias  been  the  most  moderate  in  exercise  of  power 
«f  this  sort,  is  the  court  whose  power  and  ntftkt 
has  oftenest  been  called  in  question.  Mr.  Er- 
•kine's  whole  l^ter  seems  to  rela^  more  to 
ardinary  courts  of  justice  than  to  the  Houses 
of  Farliaraent ;  but  eren  in  the  case  of  such 
eourts,  if  a  man  were  to  write  contumaciously 
of  the  manner  in  which  a  judge  gave  judg- 
ment, I  suspect  he  would  certainly  be  attached 
lor  a  contempt ;  though  this  case  is  not  men- 
tioned by  Mr.  Erskine,  nor  does  it  come, 
ferfaaps,  ttiiotly  within  ,the  line  of  his  argu- 
ment Now  if  this  be  so,  it  is  clearly  a  con- 
tempt of  the  House  of  Lords  to  animadvert 
contumacioiisly  on  the  speeches  of  its  mem- 
bers, and  perhaps  more  clearly  than  in  the  other 
case,  inasmuch  as  to  print  the  speeches  at  all  is 
m  breach  of  Privilege.  In  com{^iance  with 
vour  wishes,  I  have  g^ven  you  my  (minion  at 
m^jgej  which,  however,  I  consider  of  very  lit- 
tie  value,  and  indeed  all  the  questions  of  par- 
ticular and  detailed  usurpations  and  abuses  ap- 
pear to  me  to  become  of  little  moment^  at  a 
time  wheathe  whole  constitution  is  in  such  a 
dq[)loraUe  state.  .  The  proceedings  against  you, 
I  suspect'  to  be  only  a  b^nning^  of  a  persecu- 
tion against  the  liiierty  of  the  press  in  ^eral, 
and  a  part  of  that  systma  of  terror  which  our 
folera  are  so  fond  of  C.  J.  Fox.** 

for  more  respecthig  tfiis  itiatter,  see  the 
C^asetf  of  BamardiBton  and  Boame,  ante,  vol.  6, 
1163;  of  Shirley  and  Fagg,  oit/f,  vol.  6»  p. 
1121,  and  the  other  cases  there  mentioned. 

hk  the  Lords'  Journal,  under  date  March  f  3, 
f.  1080,  it  appears  that  a  Committee  of  Privi- 
bees  reoorted  their  opinion  tbat  the  Privilege 
of  the  House  extended  to  exempt  a  peer's  ser- 
ooat  beiiur  a  housdiolder  from  service  of  pa- 
loohiat.omoeo,  but  the  House  did  not  agree 
ndth  the  Committee. 

This  'Case  may  be  firand  to  be  not  immaterial 
m  tlM  oonoderatiott  of  PHvik^fe  Of  Pttrtiament, 
ttid  of  the  conusability  els^here  of  ques- 
tions respecting  such  aUeged  Privilege. 

MiMk.  In  afchbishop  Sechser's  Report, 
Anserted  in  Gobb.  Firl.  Hist.)  of  thedetae  in 
me  House  of  Lords,  May  35, 1742,  XBpmt  the 
Mcoad  resi£ng  of  the  bin  for  indemmfySg  per- 
sons who  should  make  discoveries  eonoeming 
the  earl  tffOrford's  conduet,  it  is  t«lsled  that 
lord  MaHwieke,  chancdkn*,  mentioned  the  fbl- 
t9«vin|g  Caae,  which  I  do  not  recoUeet  to  have 
teen  ui  print: 

•*  In  Chancery,  in  the  Case  of  Sacheve^ 
Ottd  Pool,  a  man  piMtthed  an  advertioeteeM 
ttittf  he  would  gjlve  took  to  any  man  that  cooSd 
f^  evidence  m  relation  to  stid>  a  marriage. 
TIk  other  sMe  tte^ed  the  court  upon  this  as 
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•  Ai  to  tbo  omiiyiifwertof  Mr.  FM^rsoe 
lir.  Hartfnm'8,opimoft.idFilM  soMwtviAvaie 


a  contempt  of  the  court ;  die  tpMaum  who 
advertised  was  ooitimitted,  and  aU  Weotmissler* 
hall  were  satisfied  that  this  was  right." 

Proceedings  in  thb  House  of  Commons  co?f-' 

CERNING  FtOTDE:* 

[From  the  Ojifsrd  Dekatet,] 

Monday f  April  30,  1691. 

Tliere  is  delivered  into  the  House,  a  Pi^ier 
or  Note  of  the  said  scandalous  Speeches,  used 
against  the  Palsgrave,  and  the  lavv  EUssbeth  ; 
in  vHiich  it  is  set  down,  that  one  Edward  Floid, 
a  gentleman  and  prisoner  in  the  Fleet,  talkinff 
with  Dr.  Penniu^n  concerning  the  kss  of 
Prague,  did  say,  m  a  scornful  and  malicioaa 
manner,  <  That  Goodman  and  Goodwife  Fkl»- 
'  grave  were  now  turned  out  of  doors ;'  or  to 
that  purpose ;  with  other  diseraceftil  speecheo, 
as  that  ne,  the  said  Fioid,  had  as  much  right  to 
the  kingdom  of  Bohemia,  as  the  Palsnave  had« 

This  is  testified  by  one  Willis  to  be  spok^i 
by  the  said  Edward  Floid,  a  Papist 

Sir  JUdwin  Sandyt  saith,  That  we  will  not 
meddle  with  the  words  that  were  spoken  of  the 
Pdsgmve's  right  to  the  kingdom  of  Bohemia  ; 
but  onlv  wiih  the  scandalous  speeches  and  dis-* 
graceful  words  used  by  Floid  against  tiie  per- 
son of  the  PaJs^ve  and  his  lady. 

Edward  Floid  ezatmhied,  denieth.  That  he 
ever  had  any  spoeeh  with  any  of  the  parties 
who  are  dlerfgedag  witnesses  against  him,  viz. 
one  WiDet,  tSoale^  or  Dr.  Pennington,  eon- 
ceminff  the  Palsgrave  or  his  lady ;  and  aaitb* 
That  uiere  was  one  WiUiams  and  a  woman 
present  at  die  time,  when  Dr.  Penninffton  saith 
this  examiiMnt  should  speak  those  dNgraeefol 
words. 

Dr.  Pgmtiiigfoit,  a  doctor  of  physiCf  exa- 
mined oaidi,  That  he  and  Mr.  Edward  Fhnd 
having  a  conlereuoe  in  his  dnmber,  tho  said 
Floid  tM  this  esnuinant,  that  ho  heard  dist 
Prague  was  taken  by  the  emperor,  and  that 
Goodman  PaJagrave  had  taken  his  heeb,  and 


iritta 


t*..^ 


Hi-^Mafc^ 


^tfi 


*  AiAumg  the  Harleian  mamseripta,  there  in 
a  odleetion  of  the  prooeedinga  in  thv  remaika^ 
Ue  coae,  by  sit  Harbottle  Gnmsloii.  TheMS* 
appears  to  have  bdkmged  to  Robert  Haifey,  ai^ 
terwarda  Lord Treaaorer  andoarlof  OxiM; 
wtiOy  in  the  fivat  ipagOy.  hna  wnttes  hia 
of  these  prooeetega,  as  follows. 

Altho  tm  of  thoTitle : 

*  The  following  coUeotion  is  an 

*  far  a  aeal  against  Popery  and  for  one  brandi 
<  of  the  royal  flUitkily,  Which  wti  supposed  to 

*  be  neglected  by  kin^  James,  and  coDaeqoeDt-* 

*  ly  in  uppoaifio#  to  Innsy  will  eany  people 

*  agauaw  eonnBOn  jnataoe  asv  noraanirr* 

Juiy  14,  ltO».  «  R.  H.' 

At  die  bottom: 
*For  thehoBoevof  Eagiahmcn  mid  indeed 

*  of  hunnd  Oatave^  i^wei^to  be  hoped,  tlnae 

*  debatiiH  were  not  truly  takwiij  there  bcmff  ao 
'  iuny  moiMa  coainry  to  die  laws  ot  ihe 
«limirtbehnr»ofFu4iMMUl,«iid  puMie  j«M 

R.  BMjnr/  Jisifl^  1702. 
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w«s  ma  away,  and  that  Goody  Pakgrave  waa 
taken  prtsom^ ;  and,  tkia  examinant  y/mhjuig 
that  hiBMetf  ami  all  other  able  men  were 
bound  to  go  thither,  and  not  to  retom  till  th^ 
bad  redeemed  her,  the  said  Floid  said,  this 
examinuit  was  a  fool.  He  saitb,  that  these 
words  were  sfM^Leo  in  the  hefunng  of  Mrs. 
BroogirtQn,  an  tMmmey's  wife  of  thb  town. 
He  ssilh,  that  when  tfaM  words  were  spoken, 
Mr.  Floid  and  l^js  examinant  were  good 
friends,  and  that  he  went  at  that  lime  to  Ffoid's 
chainhci,  as  one  prisoner  to  ristt  another: 
That  he  told  the  Warden  of  the  Fleet  of  these 
wofds  the  next  day  in  his  dining  chamber,  in 
the  presence  of  Mr.  Pinchbock  and  Mr.  Wil- 
iett ;  and  tiiat  six  days  after  the  Warden  came 
to  this  exuninant^s  lied-side,  and  desired  him 
to  tell  him  all  the  speeches  that  were  spoken 
by  thesud  Floid  concerning  the  Pakgrare. 
He  smith,  that  Plotd  spake  tMse  wvrds  with  a 
jo><ful  countenance. 

'The  Warden  of  ike  Fleets  examined,  saith^ 
That  he  first  moved  Dr.  Pennin^fUm  to  know 
the  truA  of  these  speeches  used  by  Floki,  hav- 
ing undentood  of  it  ftom  a  serrant  of  his  ;  and 
ihat  Dr.  Pennington  did  never  acquaint  Ibis 
examinant  with  the  said  meechcs  of  Floid,  till 
he  httd  first  moved  him  orit :  That  his  servant 
Lettioe  Harris,  his  niece,  was  the  first  that  ever 
told  him  of  it,  and  that  Dr.  Pennington  did  tdl 
this  examiiiairt,  he  had  wtitlev  a  lettor  of  this 


dr.  PenmnfiUm  esoaauned,  sai^.  That  he 
dkl  hoHow  a  Ohrooiole  of  the  Warden  of  the 
Fleet,  to  see  whether  lUligtf  was  a  Baxon  or 
a  TMMk  king ;  which  he  fcitrod  to  know,  b^- 
conae  of  a  eonference  held  between  Fknd  and 
him :  and  that  he,  this  examinant,  dfid  then 
^•rite  t»  Fknd  of  hia  enor  in  tibat  discourse, 
and  tlMt,  at  4ie  trnie  when  he  borrowed  the 
Chrooii^,  he  aeqnaiated  tha  Wardai  of  the 
Fleet  wid»  the  spe^obes  Bwde  by  the  aaid 
FMd. 

fir  Edt^td  Cooke  arath,  That  he  hath 
known  tfau  Floid  long  ;  and  thai  he  is  a  per- 
Bicioas  PMwt,  and  a  hMviater,  hut  a  widced 
MIew. 

Mr.Tkamoi  Crcvesaith^That,  if  we  areciM'e'* 
fill  to  pudsh  such  asspeajc  sca^alous  speeches 
of  ^Mpeign  princes,  then  ought  we  much  more 
Id  be  severe  to  those  who  speak  oontemptuons 
words  of  our  own  princes. 

Dr.  WUUi  examined,  saith.  That  Dr.  Fen- 
aii^lon  tohi  this  escaminantof  those  speeches 
of  rloid*s,  and  then  told  this  examfaiant  also, 
tlMthe  had  t(M  the  Warden  of  tiie  Fleet  of 
the  saOBK  words ;  and  that  one  FN^aa  Aflured 
and  one  Jo.  Broughlon.  and  his  wife  can  say 
much  of  Fbid's  rgoidng  at  th^  iO- fortune  of 
the  l^toisgfave  and  his  lady ;  and'  tiiat  one 
Handman  wiR  testiff ,  that  Floid  hath  beeo 
very  laefpiy)  an^  d^fcbg  of  healths,  whenever ' 
aav  in  news  hath  oome  mm  IV^gue. 

Afr.  CoaUj  bachelor  of  divinity,  examined, 
taitb,  lliat  Fknd' tofd  this  exan^inant^  that 
himself^  or  ai^  noblenan  of  England  had  as 
muchngfattooekiDgof  Wales,  as  the  Pah* 


grave  to  be  kmg  of  Bohemia.  And  this  exa* 
minant  saith,  he  told  the  Warden  of  the  Fleet 
of  these  words,  and  also  of  the  speeches  that 
were  snoken  to  Dr.  Pennmgton  by  Floid :  the 
time  wiien  he  told  the  Warden  of  it  was  (as  ha 
remembereth)  about  the  13th  of  January  last. 

May  1.  p.  m.  Sir  Arthur  Ingram  saith, 
That  the  committee  appointed  to  search  Fk>id'a 
trunks  atid  pockets,  found  in  his  pockets  beada 
to  pray  on  f  and  they  have  found  divers  popish 
books  and  beads  in  his  trunk,  and  other  popish 
books  hidden  in  his  bed :— That  Broughton,  a 
prisoner  iu  the  Fleet,  saith,  that  Dr.  Penning* 
ton  did  tell  him,  since  Christmas,  that  Floid 
had  spoken  the  said  disgraceful  words  of  the 
Palsmve: — That  Mrs.  Broughton  said,  tiiat 
she  heard  Floid  speak  of  the  Palsgrave,  Init 
doth  not  remember  what  he  said,  because  she 
was  then  looking  out  of  the  window  to  see 
some  play  at  bowls:  That  oneHajdiman,  a 
poor  man  that  was  wont  to  help  Floid,  mike 
nis  bed  and  do  him  such  like  i^errice,  did  hear 
Floid  laugh  heartily,  when  one  caUed  Fryer 
told  him,  that  Prague  was  taken  by  the  em- 
peror's forces;  and  that  then  Fhkl  said  it^ 
Fryer,  What  wifi  the  leddonow.^  now  Bess 
must  oome  home  again  to  her  fitfher!  And 
that  the  said  Hardiman  said,  he  also  heard  the 
said  Fkad  speak  those  disgiaceliul  words  of 
Goodman  Palsgrave  and  GoodypBlsgreve,when 
the  said  Fryer  was  with  him. 

Ed,  Floid f  being  on  his  knee  atllie  barexa'- 
mined,  and  charged  with  all  the  proofe  before- 
mentwned,  saith,  That  he,  knoweth  not  IIar> 
diman  by  his  name ;  and  saith,  that  no  man 
ever  used  to  make  his  bed  in  the  Fleet,  but  only 
a  poor  woman.  He  saith  also,  that  tiiere  m 
one  Dr.  Fryer  that  useth  sometimes  to  come  to 
him,  but  denieth  all  the  words  wherewith  he  m 
charged. 

Mr.  Hackweil  saith.  That  Lettice  Hartn 
saith,  that  she  did  hear  Fknd  spc^k  .thoie 
words  withm  this  half  year,  viz.  OocSdmaik 
Palsgmve  and  Goodr  Palsgrave  ;*  but  saitfit 
that  she  did  never  tea  the  wuden  of  the  Fleet 
ofit. 

Sir  IMeri  PhilUpt  satCh,  there  are  in  1M1 
buidness  three  things  to  be  considered ;  1.  IIm 
oflfence;  9.  Tlie  persons  offended;  8.  The 
punishroeiit  to  be  inflicted  on  Ae  offendBT. 
For  iStie  ffnrst  that  Floid  hath  spoken  derogatory 
words  of  the  king's-  chfldren,  in  deriding 
them  by  the  natpe  of  Goodman  and  Goody 
Pftlflgitive :  For  the  second,  that  we  should 
remember  and  consider  hi  our .  seateooe. 
that  the  persons,  whom  he  thus  dermted 
and  viUftea,  a|«  Ae  hopefhl  children  or  oyur 
prince;  a  lady  hardly  to  be  ojuaHed,  Jiotto  b^ 
excelled:  The  third  consideration  is  the  pimi^ 
meixt ;  iffherein  he  would  have  us  not  tp  feiget 
tiiat  tite  party  to  be  nuQiihed  m  a  eoustao^ 
knave  (fix  so  he  hath  oeen  knd|ni  t(»  be  W 
many  members  of  this  House  this  many  yearn 
and,  a  constant  and  maficious  papjist:  Tha|i^ 
since  his  ofhnoe  hath  been  wiAoul^  limiCatM^ 
his  puiiishment  might  likewise  be  vMiout  pM^ 
porttoii:--/rhat  ba  w^htfefa&tfride,irifl^ 
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bis  face  to  a  horse's  tail,  from  Westminster  to 
the  Tower,  with  a  pa{ier  ia  his  hat,  wherein 
ijhould  be  written,  "  A  Pooish  Wretch  that  hath 
**  maliciously  scandalized  his  muesty's  chiU 
«'  dren  ;'*  and  that  at  the  Tower  he  shouhl  be 
lodfl:ed  in  little  ease,  with  as  much  pain  as  he 
sh^  be  able  to  endure,  without  loss  or  danger 
<of  bis  life. 

Sir  Tho,  Rovce  moveth,  that,  since  he  was 

committed  to  the  Fleet  by. the  Ikordsofthe 

Council,  he  would  have  us  send  to  the  Lords, 

and  confer  with  them  touching  t)ie  punishment 

'ofhim. 

Sir  DudUif  Digs  would  haye  us  first  to  ac- 

aufiuit  the  Lords  with  this  business,  and  make 
bem  shar^v  in  the  honour  of  punishing  so  rile 
and  undutiful  a  subject. 

Sir  George  Moore  saith,  that  on  extraordinary 
causes  we  may  enlarge  and  make  precedents ; 
hut  desireth,  that,  by  extending  our  power  in 
this,  we  take  heed  tliat  we  do  not  prejudice  that 
4)1' the  Loids.  He  would  have  Fioid  whipped 
iVom  hence  to  the  place  whence  he  came,  and 
.would  have  him  so  left  to  the  Lords  for  fiirther 
punishment. 

Mr.  Ravemcroft  would  have  him  fined 
1,000L  and  so  bis  corporal  punishment  to  be 
glared. 

Sir  Francis  Sepmour  would  have  us  punish 
him  as  far  as  the  power  of  our  House  will  ex- 
tend ;  for  he  would  h&ve  us  now,  if  we  would 
at  any  time,  stand  on  the  privileee  and  power 
of  our  House,  fie  would  have  him  go  from 
hence  to  the  Tower  at  a  cart's  tail,  with  his 
doublet  off,  his  beads  about  his  neck,  and 
that  he  should  have  so  many  laslies  as  he  ItfUh 
heads. 

Mr.  Salter  would  have  him  ride  on  a  hsnie 
:(witK  his  face  to  the  horse's  tail)  to  the  Tower, 
and  be  whipt,  and  there  put  iu  little  ease. 

Sir  Edward  Giles  would  have  him  siand  in 
the  piUory  here  at  Westminster,  two  or  three 
hours,  then  to  be  here  whiut  with  as  many 
lashes  as  he  hath  beads,  ^ndto  be  so  likewise 
vbipt  at  tixe  couit  gale,  and  at  the  Temple, 
and  would  have  him  recommitted  to  theFleet,  for 
|ie  would  not  wish  any  man  to  comeinto  a  worse 
prison.  . 

Sir  Thomas  Potthumus  Hoh(fy  movoth,  that 
we  should  rscommit  him  to  the  Fleet,  there  to 
he  kept  in  strait  prison;  and  that  we  would 
th^  papers  Wore  we  proceed  to  censure 


Francis  Darcy  would  have  a  hole  burnt 
Airou§^  his  tongue,  sinoe  that  was  the  member 
|bat  offended. 

.  Snr  Jeremy  Horsey  would  have  his  ton^e 
ali^  or  cut  out ;  but,  before  we  do  censure  hnu, 
M  would  have  us  to  peruse  the  papers,  for  they 
^ffur  discover  more  matter  against  him.  . 

Vir  Ed,  CccU  saith,  that  we  should  make  a 
ifiSanofie  hetlveen  the  scandalizing  of  a  prince, 
'fttd  ^  scyMJ^Iging  of  a  su^jfict-    He  would 

«t  have  us  yet  to  ueruse  the  paper8,..nor  mix 
f  irtuiishiiplont  or  his  offence  against  those 
l^ees  widi  whatsoever  fiiult  may  he  in  those 
IH^ii^.    ile  wfuld  have  him  burnt  iu  ihp  fove- 


head  with  a  T  or  a  D,  a  hole  burnt  ako  in  his 
tongue,  and  agreeth  with  sir  Robert  I'hillipe 
and  sir  Francis  Seymour  for  the  rest  of  his  pa-* 
nishment. 

Sir  George  Goring  would  have  his  iioae; 
ears,  and  tongue  cut  off,  to  be  whipt  at  as 
many  tttaeesas  he  hath  beads,and toridetoevery 
stage  wi£  his  lace  to  the  horse's  tail,  sand  th^ 
tail  in  his  hand,  and  at  e?ery  stage  to  swalknr 
a  bead ;  and  thus  to  be  whipt  to  the  Towtr,  and 
there  to  be  hanged. 

Sir  Jo,  Jephson  saith,  he  would  have  moved, 
that  a  committee  mig[ht  be  appointed  to  consider 
of  the  heaviest  punishments  that  hame  been 

Soken  of;  but,  because  he  perceiveth  the 
ouse  is  inclined  to  mercy,  he  would  have  him 
whipt  more  than  twice  as  fiir  as  those  who  of* 
fenaed  against  the  ambassador,  and  that  can  be 
no  less  man  to  the  Tower ;  and  would  have 
him  have  a  paper  written  in  his  hal,  dechuiof 
his  offence. 

Mr.  Jo.  Finch  saith,  that,  since  we  have  no 
testimony- on  oath  against  him,  be  weald  not 
have  us  put  any  corporal  pumshment  on  himi 
but  all  the  ignominious  punisliment  that  may  be. 

Sir  John  Strangtnayts  saith,  that  there  was 
never  {^  precedent  made,  but  diere  was  a  reai^n 
for  it,  and  he  ho|)eth  no  man  doubtetb,  that  is 
a  sufficient  reasou  for  us  to  create  a  precedent ; 
andtbc^refore  would. have  him  whipt  and  burnt 
through  the  tongue,  and  the  other  punishmeiits 
as  before. 

Sir  Jo,  Wallers  saith,  that  cruelty  belongeth 
to  our  adversaries,  and  therefore  he  would  not 
have  us  punish  him  with  burning  in  the  tongue ; 
but  would  have  all  his  lands  and  goods  given  to 
the  Palsgrave,  for  to  help  to  raise  a  force  to  re- 
cover ikhe  Palatinate;  and  that  Floid  should  be 
whipt  for  kuighing  nA  the  loss  of  Prague,  there* 
by  to  make  him  shed  tears :  That  he  should 
endure  all  the  ignominy  of  pilloiy  or  odier- 
wise  for  his  scamalizing  of  so  noble  princes. 

Mr.  Alford  would  not  have  him  whipt^  be- 
cause  he  uath  land  to  pay  m  fine :  That  he  will 
go  as  far  for  the  punishiDent  of  him  as  any  pre- 
cedents will  wwraat,  hat  no.  further.  He 
agreeth  with  sir  Jo.  Walters  in  all  points  of  his 
censure,  saving  whipping. 

Sir  EdsBin  Sandys  saith,  that  tho  sentence 
which  shall  be  given  here  will  be  censured  in 
all  Christendom :  the  ca^se  pf  Floid's  oflence 
is  tlie  ground  of  all  the  differences  in  Christen- 
dom, which  is  difierence  of  rehjgfioB.  He 
would  not  have  us  interrupt  the  busmess  ef  the 
Loixis,  who  are  now  full  of  business,  b^  sending 
of  Floid  thither;  nor  in  the  <xui8ideratioa  of  his 
punishment  to  touch  his  relwion,  fisr  that 
woD^  to  make  him  a  martyr.  He  9||;reeth  with 
sur  Jo.  Wahera  in  all  points  of  his  oenteooe^ 
saving  his  whippuofg ;  fiir  that  is  a  twinjshmeBl 
improper  for  a  gentlem.an,  from  which  unkss 
he  were  degraded,  he  would  nothiive  him  whipt. 

Sir  Francis  Goodwin  would  have  hia  whife 
pi^couiitedforafine.  • 

The  Master  qf  the  WardsmvM not  have  as 
meddle  with  his  rdigioft  in  the  pmidnweirt  of 
him. 
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Sir  Ed,  M9unf0gi»  nidi,  he  tiunketh  we  t 
miHliioC  remote  the  king's  priBoner  to  another 
fiiioii,  mnd  this  Fkid  betnc*  by  the  LfMnk  <^ 
the  eooncil  committed  to  toe  rket,  we  may 
not  roDore  him  U>  the  Tower. 

It  it  ordered  and  adjudged,  That  Ed.  Floid 
flbafl  he  returned  this  night  to  the  Fleet,  there 
to  lie  m  Bobon'a  ward,  and  to-morrow  morning 
to  ride  to  Westminster  bare  ridged  on  a  horse's 
baclcy  with  his  fiioe  to  the  horse's  tail,  and  the 
tail  in  his  hand,  and  to  stand  at  Westminster  on 
the  pillory,  fhwi  9  to  11  of  the  clo<^ ;  then  to 
ride  in  the  aaiAe  mnnner  to  the  Old  Exchange, 
aod  there  toflta&d  two  hours  more  in  the  pillory; 
and  on  Friday  to  ride  in  the  same  manner  to 
CbeafMide,  aiid  there  to  stand  in  the  |uUory 
from  10  of  the  dock  in  the  morning  till  13,  and 
then  to  ride  back  thence  in  the  same  manner  to 
the  Fleet;  to  hare  a  paper  in  his  hat  at  erery 
ooe  of  these  ^oes,  and  another  paper  on  the 
piUory,  the  inscription  whereof  snail  be  these 
words,  *  For  ftbe,  malicious,  and  despitdul 
'  Speeches  against  the  king's  daughter  and  her 
-'  husband;'  to  be  fined  1,000/.  to  the  king: 
That  his  sentence  shall  he  seen  to  be  executed 
by  the  sheriffi  of  London  and  Middlesex,  and 
that  the  fimner  committee  shall  draw  a  warrant 
to  this  prnpoiR,  which  shall  be  subscribed  by 
tbeSp^ker. 

Sir  Framcit  KennUtpm  moveth,  that,  in  re- 
spect that  Fluid's  son  hath  married  a  gentle- 
nun's  daughter  of  worth,  that  his  gnmdchil- 
dren  may  not  feel  the  weight  of  the  fine. 

Lord  Clifford  would  have  the  Warden  of  the 
Fleet  to  leod  the  horse,  as  Floid  rideth. 

Sir  Tiutmat  Wenttkfrtk  desireth,  that  a  com- 
mittee maybe  appointed  to  collect  the  reasons 
of  this  our  censure  (because  there  will  be  many 
BtfemlkQt  eyes  on  the  same)  that  it  may  re- 
mab  <ter  to  posterily. 

Itis oniered, and  a  committee  appointed  to 
soUect  ail  the  proofr,  testimonies,  causes,  and 
reuons  of  this  Censure,  and  to  present  it  to  the 
House. 

WheftdiiO  Sentenee  was  thus  mreed  on,  the 
•sid  Fknd  was  called  into  the  House,  and  on 
his  knee  at  the  bar  heard  Judgment  pronodbced 
by  the  Speaker. 

The  Warden  of  the  Fleet  is  commanded  by 
the  House  to  put  Floidin  Bolton's  Ward,  and  to 
deliver  and  attend  him  tP  the  sheriQs  of  liondon 
and  Middlesex,  till  the  sentence  be  accordingly 
executed  on  him. 

May  9. 

Mr.  Chanodlor  of  the  Excheipier  delivereth 
a  Message  from  his.  majesty  ;  who  hath  taken 
csre  andnotaoe  of  what  was  done  here  yester- 
day, and  saith.  That  hegivesthis  House'thanks 
m  the  likeaess  of  a  king  and  of  a  father  ;  and 
•s  a  father  doth  desire,  that  our  zeal  to  him 
doth  not  transport  us  to  inconveniencies ; — ^That 
bewoukljbave  us  first  qiiery,  whether  the 
liberty  of  this  House  can  warrant  us  or  give  us 
power  toseolenoe  one  who  is  no  memMr,  nor 
offender  against^  this  House,  nor  any  member 
9f  it ;  secondly  query,  whether  ire  can  or  will 


sentence  a  denying  party,- other  than  on  oath  : 
^That  the  Lords  did  desire  sir  Henry  Yel?er- 
ton,  because  be  was  the  kind's  prisoner,  ud 
would  not  meddle  with  him  tiu  his  majesty  had 
commanded  him  to  be  delivered  to  them  ;  and 
his  majesty  would  hare  us  to  consider  whether 
we  wifl  not  shew  the  hkerespect  to  hismajesty, 
Floyd  ,being  his  prisoner,  as  standing  conumt- 
tad  oy  hin  councai.  He  would  have  us  leave 
this  to  hin^  and  he  will  be  careful  to  punish 
Floyd  aooording  to  the  greatness  of  his  fault. 

The  Master  Sf  the  Waids  dehvereth  a  record 
from  the  king,  which  his  majesty  oominanded 
hjm  to  aoqoamt  this  House  withal;  and  saith, 
that  the  kmg  saith,  that  he  will,  on  view,  coir- 
flim  whatPrivile^  we  hare,  and  would  have 
us  rest  assured  of  it. 

The  record  sent  by  the  king  goes  somewhat 
to  this  jHirpos^.  « 

*  Botulum  parliamenti  1  H.  4.    Que  lea 

*  Commons  ne  soyent  point  parties  aux  juge- 

*  ments  ;  que  le  jugenient  appartient  seulement 

*  aux  seigneurs,  ou  seulement  au  roy  roesme, 
<  exoepte  ou  le  roy  leur  donne  spcoallement 

*  authority.' 
Mr.  Afford  desireth,   that,  since  our  ship 

hath  touched  on  a  rock,  we  may  come  on 
clear:  That  .there  ane  precedentaVhere the 
king  hath  pardoned  the  party,  whom  the 
Houses  of  partiament  have  judged  ;  and  that 
he  wisheth  bis  majesty  would  cfo  so  in  this  ; 
for  that  it  is  expected  that  otherwise  otur  ean- 
teoce  should  be  executed.  ^ 

Mr.  JVoye  saith,  tluU  there  is  no  doubt,  but 
that  the  king  may  starexecution  of  judgment 
gfvesa  in  any  court :  tliat,  in  the  case  of  La^ 
tuner,  the  king  did  pardon  the  oifender  ailer 
judgment  given  by  the  court  of  pariliamcat. 
He  would  mat  we  should  send  a  Supersedaaa 
for  thestay  of  judgment,  with  this  reason  init» . 
because  it  hath  pleased  the  king  to  spare  tho 
executioQ  of  the  judgment  we  gave*  He  saithy 
that  we  ma^ judge  our  menfera,  or  one  that 
offimds  agamst  this  House,  or  a  member  of  it ; 
but  in  o&er  cases,  and  of  odier  persons,  he 
thinketh  it  betongeth  to  the  I«ords  ;  and  shall 
be  of  that  opinion,  till  he  seeth  some  pveeedeai 
to  the  contrary :  That,  since  we  have  given 
judgment,  he  woukl  have  ua  appoint  a  commit- 
tee to  flee,  whether  wa  have  d<Nie  ii  iostly  orne. 

ar  Hauy  Poole  aaitb«  that  he  bath  heard, 
thatweand  the  Lordsdidsit  aU  in  one  house  toge- 
ther, and  then  we  did  give  judgment  with  them. 
He  deaireth  a  oommittee  roavbe  appointed  to 
seek  forth  precedents  for  tbe  same ;  for,  if 
we  were  once  joined  with  the  Lords,  and  have 
given  iudgment  with  theiik  then  he  woukl  hate ' 
us  seek  how  we  parted  with  that  power. 

Mr.  Hisdkvs// would  not  have  a  committee 
apupinted  to  examine  what  we  have  done ;  for 
he  hath  beeq  a  diligent  oearcher  for  precedenhi 
in  this  kind,  and  can  find  none ;.  but  he  would 
have  us  send  to  the  sheriffs  presently,  byao 
order  of  diis  House,  that  we  will,  that,  for 
causes  best  known  to  ourselves,  they  shookf 
foibear  the  emmtion  of  that  judgment  tiU  thex 
hear  fVirthv  from  us.  «<. 

H 
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Sir  Ed.Sandy$  tvoaM  have  firaMt  answer 
ffirentotheSheriiftfas  Mr.  Hackwctt  spake ; 
and  that  in  the  aitenaoon  we  should  acquaint 
fte  Lords  with  what  we  have  done. 

Sir  Edw,  Cooke  wjshetfa,  that  his  loii(pe 
Riaj  deave  to  the  roof  of  his  ino«tfa,4iat  saith, 
this  House  is  no  court  of  record ;  and  he  that 
saith  this  House  hath  no  power  cf  iudi^atnre, 
understands  not  himself:  for,  thougti  we  have 
liot  such  power  in  aD  diings,  yet  have  we 
power  of  judicature  in  some  things,  and  there- 
fore it  is  a  court  of  record.  The  Kinff's-bench 
tan  meddle  with  no  real  actions,  nor  die  Com- 
mon Pleas  widi  any  business  conoerninfi:  the 
crown,  and  yet  are  they  couits  of  re»»d: 
That  no  liberty  can  be  taken  from  any  court, 
but  by  act  of  parliament ;  and  this  record  sent 
liiiher  by  the  king'  is  no  act  of  parliament,  and 
therefore  cannot  prejudice  our  libet^ :  *  Muiti 
^'multa,  ueiho  omnia  norit:'  That  he  knoweth 
Ihat  this  is  a  court  of  record,  or  else  all  the 
^ower  and  liberty  of  Ais  House  were  overthrown. 
He  would  have  no  tupertedeat  to  be  sent  to 
the  sheriff,  because  be  hath  no  vrarrant  foY  to 
see  the  execution  of  the  sentence  on  Floid ;  but 
would  have  a  message  sent  by  word  of  mouth, 
that  we  will  spaie  the  ^eriff  *s  attendance  till 
'another  time,  when  thrf  shall  have  ftnrther 
Warning. 

It  is  ordered  accordingly,  and  a  Message  by 

irerd  of  mouth  is  sent  to  the  sherifik  bf  oar 

■*tr  or  seijeao^   Aat   vre  discharge  their 

attendance,   till  we  jritaH  give  them  further 

Hrarriiiifip. 

Sh*  Robert  PhilUpi  moveth  that  since  we  have 
-|riveh  testimony  of  onr  dutid  to  the  kingYnore 
uan  any  precedeot  doth  ^w  of  the  like  to 
inyking,  hethinkethit  good  that  weiMseeeh 
his  maj«tty,  on  so  good  an  occasion,  to  ghre 
Us  leave  to  create  tins  preeedent,^atoar  jndg- 
'teptrt  and  senlleliceinay  not  be  scandalised. 

Sir  tid.  Mtfhta^e  vreiuld  not  have  us  to  go 
-^to  the  Lofds:  It  is  tio'prejudice  for  us  to  stay 
nn  execution ;  nod  tbercfore  he  would  have  us 
'(in  d^nce  Of*  what  we  have  done,  and  tomain- 
'taih  ttur  judgmeht  and  sentence)  to  frame  a  bill 
to  this  effect,  and  to  dispatch  die  same  with  all 
'Expedition. 

Mr.  Crewe  saith,  that  we  decline  from  what 
We  have  done,  if  we  strengthen  it  by  a  biH. 

Mr.  Soiicitor  wffaXd  have  us  go  to  tti^  king 

with  thanks  for  his  eare,  and  to  let  hta  majesty 

.  be  acquainted  with  thereasonsof  our  judgment, 

"and  to  desire  his  majesty  to  confirm  it.     He 

'  liketh  well  of  having  a  bill,  but  thinks  it  will  be 

'loo  tedious. 

Mr.  Finch  saith,  that  it  hath  been  i«8oIved 
in  the  King's  Bench,  that  a  HabeScr  Corpus 
f cannot  be  granted  to  remote-  a  prisoner  com- 
'^vnitted  by  the  lords  of  the  coundl.  He '  would 
•  have  us  to  beseech  his  ms^esty-  to  corroborate 
'onr'porwer  in  this  biisuiesS)  that  Onr  judgment 
'•or  sentence  mav  be  put  in  execution,  sinoe  the 
^sarae  proceeded  out  of  Our  zeal  to  hism'iyesty 
i»nd  his  childi^n. 

*.^ '  «ir  Dudtfjf  Digi  saith,  that  Hie  Senltoce  is 
given  and  known  abroad^'and  BOW|»^e  $m9iy 


any  part  of  it  irooid'bvt  lay  a  stain  on  fbi^ 
judgment  of  the  House ;  and  -therefore  hm 
would  have  us  send  to  the  king,  and  desire,  that 
since  we  have  been  %  dutifol  Parliament,  he 
would  be  pleased  to  oonjfinn  ihe  Sentence  w# 
have  given. 

Afoy  3,  p.  m. 

It  is  agreed,  by  question,  that  the  speaker, 
aooomnanied  with  some  of  this  Housey  snail  go 
to  the  lung  with  a  Message  concerning  thtibu-^ 
siness  of  Floid. 

Mr.  Aoye  would,  that  we  should  gnue  hift 
majesty  lull  Answer  to  the  Record :  That  we 
should  signify  to  his  majesty,  what  we  have 
done  in  this  particular;  but,  for  the  goieral  of 
his  majesty^s  queries,  touching  the  Privileges 
of  this  House,  to  acquaint  his  majesty,  that^ 
the  Sentence  bdng  executed,  we  wHl,  with  all 
convenient  speed,  labour  to  satisfy  his  mt^ttty^ 
by  precedents,  in  all  the  rest  of  the  qoeries. 

H'a  Edward  Mountagte  saith,  that  by  th« 
ancient  course  of  Parliament  we  may  not  ap- 
point what  number  shall  go  in  a  dCessage  t6 
the  king,  nor  when,  nor  to  whtft  place ;  for 
those  things  always  stand  in  his  mi^eiity'e 
pleasure  to  appoint. 

Itis  ordered.  That  all  those  of  the  Ooundl; 
who  are  in  our  House,  shall  go  te  the  kingv 
to  sigrnifV  io  his  majesty,  that  we  desire,  that 
all  this  House  with  the  Speaker  may  atlMd  Idft 
majesty ;  or,  if  not  all  of  us,  then  so  many  at 
his  mi^esty  vrill  appoint,  and  at  the  1sm»  an4 
place  nis  majesty  shall  set  down. 

The  Master  of  the  Wardt  vrould  h«re  th^ 
Message,  wliich  we  send  by  tiie  Speaker  to 
the  Ich^,  to  be,  that  our  k>ve  and  eoal  wort 
the  ground  -of  onr  jud^ent ;  and  ihereftee  «a 
des^  his  majes^  to  deal  with  us  as  *n  father 
hei-ein  ;  but  he  would  have  us*first  of  all  aii^ 
swipr'tD  that  Paper  or  Record  that  he  sent  us. 

It  is  ordered,  and  a  Committee  appointed  tft 
go  presently  to  draw  the  Message  which  dfa 
Speaker  shall  dehverto  the  king. 

Mr.  Secretary  repoiKetb  the  kfaig's  answer 
to  the  Message,  that  the  'long  is  graciously 
pleased,  that  all  the  House,  accom|ianied  win 
the  Speaker,  shall  come  to  speak  vnth  him  tot> 
morrow,  touching  the  Censure  given  by  this 
House  on  Floid,  m  the  af^noon  aitti^^  o'chM^, 
inthehaUatWhiteliali. 

May  d. 

The  substance  of  ,  the  Message  to  be  delivered 
by  the  Speaker,  from  thisjlouse  to  the  king. 
To  present  to  his  tnajesty,  first,  laU  htemUe 
tfianks  for  his  gracious  expretting  and  nnder^ 
standing  of  our  disposition  and  almtiott  in  the 
Sentence  which  vras  by  this  House  given  on 
Fk>kl,  the  malicious  reviler  of  his  ma{flBty1i 
children:  Toshenr4iismi^esty,thatit was  not 
the  intent  of  the  House  to  emed  precedents, 
nor  to  vrin  any  further  power  to  ourselveB ;  and 
thon^  we  will  not  dispute  the  juridical  power 
of  thn  House,  yet  we  humbly  «hew,  ihatlhik 
precedent  (which  his  mMes^  seAt  to'«s)  doth 
aol-bM«siioW»bMKuait«»noaot<ir  FuSth 
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ofteat:  To dcnre bmnUyy tbat huimejestj will 
be  pkaaod  to  strengthen  and  couoteoaoce  this 
Sentence,  anee  the  grooiid  and  oaiiae  of  it  was 
our  lenrent  desuoe  to  express  our  humble  and 
hearfy  afiectionB  to  his  majcs^  and  lus  chil- 
dicn. 

Mr.  Sfcreiary  aaith,  that  tiie  long'  hath  in 
this  particuhir  made  a  question  of  the  power  of 
our  Honae;  and  ibr  as  to  stand  upon  this 
power  of  outs,  he  holdeth  it  unfit,  unleas  we 
were  better  provided  with  precedents  than  he 
thinkflth  we  can  have  ;  for,  if  the  king  should 
deny  it,  we  are  for  ever  barred. 

llie  Mutter  of  tlu  Wardt  saith,  that  in  this 
business  we  have  to  deal  with  the  Lonls  as  well 
as  the  kinfl^ ;  for  this  Sentence  of  ours  doth 
concern  mdr  lordships  and  the  privileges  of 
that  House :  That  our  desire  to  have  our  Sen- 
tence confirmed,  is  in  a  manner  to  desire  to 
make  a  new  precedent:  He  would  have  us  to 
take  such  a  care  to  satislj  all,  as  that  the 
iiords  majr  not  claim  that  their  privUeges  are 
interested  in  this  business,  which,  tliey  may 
perhaps  say,  appertained  to  them. 

Mr.  Hackweil  saith,  that  the  precedent  sent 
to  ua  by  his  miyesty  doth  not  bind  us  any  more 
than  it  doth  the  Lords ;  for  in  it  is  expressed, 
that  the  Lords  could  not  judge  alone,  which  the 
soooeeding  practice  since  sheweth  to  be  other- 
wise ;  but  we  cannot  shew  any  practice  that  we 
lia:re  alone  gnven  judgment  in  the  like  case  to 
tiiis  of  FkHd. 

Sir  Bit,  Mountague  saith^  that  the  intention 
1^  the  Committee,  who  penned  this  Message, 
was  rather  to  rely  on  the  lung's  favour,  than  to 
«tand  on  a  justification  of  wiAt  we  have  done. 

^ir  Edward  Cooke  saith,  that,  by  the  Paper 
•ent  to  US  by  A«  ^■>S'?  ^^  ^  ^^  down,  that  we 
have  no  power  of  juKdicature ;  but  every  man 
knowelb,  that  we  have  judged  those  of  our 
own  House,  and  othersr  ako  tor  a  contempt  or 
offeoco  against  this  Houso,  or  any  member 
heraoH 

May  9|  p,  in* 

The  Speaker  detivercth  our  Message  to  the 
iuiur,  our  whole  House  being  present. 

The  Speaker's  speech  vid.  fol.  158;  with 
1Mb  also,  that  we  think  the  Record  sent  us  by 
Jiis  miyesty  is  no  other  tlian  an  Answer  to  a 
petition  enjibtted  by  the  Commons  **  That  we 
oeeeeeh,  that  the  execution  of  the  Judgment 
given  by  UB  on  Floid  timy  not  to  be  deterred, 
to  the  oiaoomfbrt  of  hi3  majesty's  Commons, 
«Bd  the  discouragement  of  that  House." 

The  King  answeroth  ;*  That  he  ever  speak- 
«th  from  bis  heart :  -That  he  will  shew  at  all 
times  to  uo  a  fatherly  love  and  a  fatherly  care : 
that  bo  would  fabve  us  to  proceed  with  busi- 
toesaes  in  a  right  course.  He  knoweth,  that 
%rfaat  we  have  done  proceedetfa  out  of  love  to 
jhim  aotd  his  ehSdren,  but  out  of  too  great  a 
{Kal  ooioef  heresy ;  and  saith,  that  we  have 
proooeded  with  too  much  celerity  and  ahicrity  : 
that  the  laipyors  who  were  present  are  nod  to 
beoxouaed.  Iftbait»Floidbe  guUty,  (as  his 
Hiljiilj  btdierfll^  b»  dtsonrts  &  gmter  pu- 


nishment: if  our  precedents  be  good,  and  done 
in  a  peaceable  time,  they  are  Uwiul;  but 
reason  (whereby  we  say  we  will  shew  that  we 
bave'^ower  to  judge  the  said  cause)  hath  so 
great  a  latitude,  as  he  knoweth  not  how  to  an- 
swer it ;  for  it  is  both  his  opinion  and  ours,  if 
judges  go  to  reason,  and  leave  point  of  law, 
they  wander.  He  would  have  iis  sedc  forth 
precedents  to  shew  the  same :  that  lus '  ma- 
jesty even  now  received  a  Petition  from  Floid, 
who  coofesseth  the  deed,  but  yet  would  not 
have  us  condemn  a  denying  man,  but  by  wit- 
nesses on  oath.  In  the  mean  time  (till  we  have 
presented  to  his  majesty  a  Petition  of  what  wo 
desire)  bis  majesty  will  see  such  punishment 
inflicted  on  him  as  we  shall  think  enough. 

May  4. 

Mr.  Secretary  deliveretfa  a  Mesiage  from  his 
majesty.  That  his  majesty,  as  soon  as  we 
were  yesterday  parted  irom  liim,  gave  order  to 
his  learned  council,  to  see  whether  Floid  had 
confessed  the  fault  (for  which  this  House  sen- 
tenced him)  or  no ;  and  the  Petition  which  was 
delivered  yesterday  to  the  kin&c,  (and  which  his 
majesty  yesterday  mentioned)  was  not  from 
Floid  himseif,  but  from  Floid's  son :  but  Floid 
himself  absolutely  denietb  the  words,  and  there- 
fore his  majesty  v/ill  send  it  nnd  him  to  the 
Lords  to-morrow,  that  the  witnesses  against  him 
may  be  there  examined  on  their  oaths,  and  tliat 
Fldld  may  be  punislied  as  severely,  or  more, 
than  we  adjudgfed  him  to  be :  that*  his  majesty 
expects  our  Answer,  touching  our  sending  him 
a  petition,  and  concerning  our  meddling  with 
Floid,  he  being  his  majesty's  prisoner. 

Mr.  Solicitor  saith,  that  he  and  Mr.  Attorney 
did,  by  the  king's  command,  examine  Floid, 
who  denieth  absolutely  the  words  tor  wtuch  he 
is  here  sentenced  ;  and  the  said  Floid  doth 
also  deny  anotlier  business  which  Mr.  Attor- 
ney did  put  him  in  mind  of,  and  had  under 
the  said  Field's  own  hand  :  that  the  king  eaid 
he  did  the  less  believe  Floid  for  his  denjin^ 
that  other  business ;  and  that  his  majesty  said, 
that,  if  we  can  find  out  a  better  wa\'  tbr  this 
business  of  Floid  than  to  go  to  the  Lords,  he 
shall  like  well  of  it,  but  would  not  have  us  con- 
demn a  denying  man  without  wimesse?  on 
oath. 

Sir  Robert  PhilUps  saith,  that  we  censured 
Floid  out  of  our  duty  and  respect  to  the  king 
and  his  children,  wherein  we  shewed  our  lov« 
and  our  duty  ;  but  we  are  unfortunate. 

Mr.  A^ord  saiih,  he  will  never  consent-  tbst 
we  should  sand  this  to  the  Lords,  tor  that 
would  be  a  scandal  to  our  judgment ;  and  Uut, 
if  \fQ  sit  down  that  the  Lords  may  have  ft  oat 
of  our  hands-,  we  are  unworthy  of  being  parlia- 
ment men.  He  saith,  he  must  say  thus  much, 
though  he  never  speak  more. 

Sir  Dudley  Digt  saith,  that  we  have  doao 
herein  oiur  best;  and,  though  we  have  not 
done  such  as  may  be  executed,  wo  have  yet 
shewn  ourselves  good  subjects  ;  and  thennve 
he  would  have  us  go  on  with  w]^  nay  fit 
goodfi^r  tho  oonunoawMltk* 
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Mr.  Mnlkisn^,  that  he  wonMhave  this 
bnsiiieH  thus  rest ;  for  we  have  discharged  our 
oonsdences. 

Sir  George  Moore  saith,  that  he  conoeivelh, 
that  what  we  did  in  Floid's  budness*  was  jus- 
tice and  done  justly :  that  the  dvil  law  saith, 
.  that  in  rebta  dubUt  et  obicuris  judgment  shall 
'  be  given  on  oath  ^  but,  where  the  matter  is 
clear,  juderoent  may  be  justlj- given  without 
.  oath  :  and  these  words  were  clearly  proved  to 
US,  by  the  concurrency  of  divers  witnesses ; 
and  tncrefore  what  we  nave  done  is  done  justly . 
He  would  not  have  us  to  go  to  die  Lorosr,  but 
saith,  we  have  discharged  our  consciences ; 
and,  if  that  which  we  have  done  may  not  be 
executed^  he  would  not  have  us  to  hmder  our 
otlier  businesses  by  further  dispute  hereof. 

Sh-  Thoma$  Rcwe  saith,  h^  thinketh  the 
liberty  of  our  House  is  hereby  shaken :  he 
thinketh  our  judeinent  was  rightly  given,  and 
therefore  would  nave  it  stand  on  record  as  our 
claim.  He  saith,  he  hath  heard,  that  the  Lords 
cannot  take  notice  of  u  grievance  but  Irvom  us ; 
and,  il'by  this  means  the  king  send  this  busi- 
ness to  the  Lords,  we  shall  then  exclude  our- 
selves, and  the  Lords  will  henceforth  deal  in 
such  business  without  us,  and  so  we  shall  lose 
that  privil<^. 

Sir  Henry  Poole  saith,  he  thinketh  nothing 
can  be  done  herem  without /prejudice,  if  we  are 
not  parties  to  it :  he  thinketh  therefore,  that  a 
b'll  is  the  best  course. 

The  Matter  of  the  Wards  saith,  that  we 
have  herein  appealed  to  the  king,  and  we  can 
go  no  higher,  neither  would  wish  that  we 
uiould  go  any  lower :  he  would  have  us  peti- 
tion the  jun^  to  deal  with  us  as  a  father  herein, 
and  to  take  it  into  his  own  hands,  without  pre- 
ferring it  to  the  Lords. 

Sir  Swnurl  Sandet  saith,  that  a  kingdom  or* 
ftauly  bein^  divided  caxmot  stand.  It  is  a 
maxim  in  this  Hoiise  that  a  member  of  this 
House  may 'not  speak  against  what  is  faeve 
done:  that^e  thinkeUi,  that  which  was  here 
done  against  Floid  wis  out  of  our  love  to  his 
m^^jestf  and  his  children,  and  with  justice  ; 
and,  if  this  sentence  be  erroneously  given,  let 
the  party  adju<k^  appeal.  He  saith,  that  we 
are  a  court  of  record,  and  every  court  of 
record  hath  power  to  give  an  oath  ;  and  want 
of  use  taketh  not  away  the  juriscfiction  of  a 
court  He  woukl  have  our  judgment  enttted, 
and,  if  xmr.  love  to  his  majesty  and  his  chil^ 
dren  hath  herein  corrupted  us  witih  too  much 
aeal^  let  him  be  the  judge  of  it,  lor  wh^sb  sake 
we  were  so  corrupted.  He  saith,  that' the  ce- 
remuDy .  of  taking  an  oath  on  a  book  is  de  puisne 
temps  i  and  this  was  a  court  of  Record  befon; 
that  ceremony  was  used  in  the  giving  of  an 
oodi*  .He desireth  min,  th«t our  judgment 
.may  be  altered^  and  then,  if  the  party  ad- 
ni(tg«d  appeal,'  lei  him  take  his  course ;  we 
hv^  dfifcliarged  our  consdcnces. 

miv  JSmih  saith,  that,  if  the  hdy  Elizabeth 
bad  been  present,  and  complained  to  the  earls 
inanh^,  they  vrould  have  punished  Floid 
without  ministering  fa  Mh  to  the  witoMses, 


for  they  can  givcuo  oath  :  that  lie  knoweth 
that  the  earls  marshal  hav«  punished  and  ina- 
prisoned  without  oath  in  his  own  case ;  and 
shall  we,  who  are  the  representative  body  of 
the  whole  comroonweahn,  doubt  wfaetMr  a 
judgment  given  b}'  us  without  oath  shall  be  of 
less  force  than  ^at  of  the  earis  mardhal,  who 
do  this  only  by  the  king^'s  edict. 

Sir  Edvard  Cooke  saith,  that,  when  a  Judff^ 
ment  is  ready  to  be  given  which  concerns  the 
king,  as  all  criminal  matters  do,  there  are  two 
acts  of  parliament  that  judgment  shall  not  bo 
stayed,  though  a  command  come  from  tiua 
king  under  the  great  or  privy  seal :  but  it  ia 
otherwise,  when  the  judgment  is  to  he  given 
for  felony  or  treason ;  for  therein  the  king  is 
an  immediate  party,  and  he  may  desist  to  have 
it  prosecuted,  as  well  as  an  ordinary  party  may 
let  fall  his  own  suit. 

Mr.  Salicitor  saith,  that  the  Message  that 
was  sent  this  morning  ^m  his  majesty  first 
drew  this  business  into  question  ;  and  he  now 
leaieth  it  to  the  considei-ation  of  this  House, 
whether  we  will  enter  this  judgment,  the  king 
demanding  precedents  of  us,  whereby  he  m^t 
see  our  power  to  give  such  a  judgment.  He 
feareth,  if  we  do  enter  this  judgment,  it  will  bo 
displeasing  to  the  king. 

Sir  Edward  SockvUU  saiih,  that  the  Joumab 
in  the  Lords'  House  of  Parhament  are  re- 
corded eveiy  day  in  roDs  of  parchment,  and 
therefore  he  would  have  ours  so  done  too. 

It  is  ordered,  that  the  Journals  of  this  Honao 
shall  be  reviewed,*  and  reooided  on  roUs  of 
parchment. 

It  was  thought  fit  on  this  kmg  debate  of  Ed. 
Floid's  business,  that  a  committee  should  pro- 
ceed to  draw  up  the  Reasons  and  ground  of 
our  Judgment  given  against  Floid,  and  that 
the  Judgement  itself  should  be  set  down  to  be 
entered  m  doe  ibrm  v  which  being  aooordingly 
done  by  a  comraitlee,  it  was  acoordbsly»  by 
order  on  the  question,  entered  into  the  Journal 
of  this  House. 

May  5. 

A  Message  from  the  Lords  signifying,  Hint 
they  have  had,  during  this.  parfiamoBt,  much 
contentment  in  the  correspondency  between  on 
and  them  ;  and  that  they,  having  heard  of  the 
censure  given  hy  this  House  agai*  st  Fknd,  do 
desire  a  oonlerence  #ith  this  Bouse^  for  the 
accommodating  of  that  bowiees  in  such  sort 
as  may  be  witfaont  preindioe  to  the  Privil^pea 
of  either  House  ;  the  number  to  be  the  wlliofe 
House,  the  •time  three  o'clock  in  tlra  after- 
noon, )>lacethe  painted  chamber }  and  power 
to  be  given  to  the  oomautteea  W  both  itonaoa 
to  confer  and  d^jote  freeiyyi#iat  we  may  the 
better  undeiBtand  each  otipie^  reasons. 

Sir  Ed.  Ceci/saithtthatitiaa  rule  amoi^fat 
great  peraonagca  and  miQca^  that,  if.  tbe^ 
would  give  a  i^pectfol  answer^  they  aend-  it 
not  but  by  their  own  iiinlimriMiri  or  seirant 

Answer  is  given  to  the  Message  from  the 
Lords,  Tbat  Iftiia  Hooae  ieQeife£  thcirlanU 
shya'  maoBage  .yntk%  ffeat  doal  9f  rawftrt 
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wid  eoDteBliiiait,  and  that  we  will  (shthigibe 
House)  send  tbdr  lordBhivft  further  answer  to 
the  sBine,   hj  tome  menbera  of  our  own 


Sir  &nncel  Aiadiei  woold  not  have  diversity 
ef  opinioD  thongfat  to  proceed  from  diversity 
of  anection ;  for  perhaps  he  must  difier  in  opi- 
nioo  from  others  m  this  House  more  worthy. 
He  saith,  if  we  send  to  the  Lords  that  we  will 
first  bear  them  and  then  answer,  we  then  deny 
a  Conference ;  and  he  would  not  have  us  to 
make  that  sour,  which  we  perceive  is  sweet  in 
them,  that  is^  their  conceit  of  us.  He  would 
have  OS  to  reason  with  tbem  from  the  gprounds 
of  the  reason  of  the  law  :  h  is  human  to  err  ; 
and  we  see  the  highest  Courts  of  the  king- 
dom hare  their  Writs  of  Error ;  but  to  per- 
severe in  that  error  is  belluine,  or  unworthy  a 
nian. 

Mr.  Alford  saith,  we  have  gfi^en  a  jud^ent 
judicially,  and  caused  it  to  be  entered :  he 
would  not  have  us  to  refuse  a  conference  on  it ; 
but,  if  they  break  out  into  matter  which  may 
tend  further,  that  then  we  may  desire  of  their 
lordships  furdier  time  to  answer  it. 

It  is  ordered,  that  the  Master  of  the  Wards 
^hall  carry  our  Answer  to  the  Message  from 
the  Lords,  and  that  the  effect  of  it  sbidi  be  an 
expression  of  our  joy  and  contentment  in  the 
good  eonreapoodency  that  hath  been  between 
both  Houses  duiing  all  the  time  of  this  par- 
liament ;  and  that,  for  our  parts,  we  will  en- 
deavour the  continuance  of  the  same  as  far  as 
in  OS  tieth ;  and  that  we  will  meet  for  the  con- 
ference, as  is  desired. 

Sir  Geatf^e  Moore  sailh,  diat  there  are  three 
tilings  IB  tins  business  to  be  considered  of  and 
ddNOed  :  1 .  That  we  are  a  court  of  record  ; 
and  that,  liethinketh,wiU  not  be  opposed :  9. 
How  we  took  co«iizanoe  of  this  business :  3. 
The  reason  wfaicE  we  had  to  judge  and  sen- 
tence Fluid  without  oath ;  and  it  is  no  more 
than  we  do  to  sheriifs  for  making  of  false 
jretuma,  and  other  abuses  against  this  House. 

Sr  Samuel  Sartdes  saith,  that  the  question 
whereon  we  are  to  conf^  with  the  Lords,  is  a 
pttrticukr,  and  not  a  general  questbn  of  all  our 
jurisdiction;  andthei^fore  he  would  not  have 
us  at  the  conference  debate  of  any  thing  that 
tends  not  to  tins  particular -question/  And  one 
qucstioB  will  be,  whether  this  court  having  the 
cflectofacoortof  reoord,  be  not  a  court  of 
record  ;  and  the  other  point  questionable  will 
be,  that  we  have  sentenced  without  oath  ;  but 
it  was  never  seen  that  a  judgment  was  over- 
thrown for  want  of  oath. 

Dr.  Googe  saith,  that  wa  may  proceed  by 
oath ;  for  this  Court  hath  jurisdiotioa,  and  the 
giving  of  an  oath- is  a  substantial  (lart  incident 
to  a  jurisdiction  t  that  to  have  to  give  an  oath 
isinddentto  all  jurisdtction,  for  there  is  no 
place  of  jmficatiire  but  hath  this  nower :  that 
aU  jadgiaent  that  nay  be  reversed  hath  one  of 
these  defects,  mdlily  'or  uijustioe :  nay,  we 
have  proceeded  on  oath^  for  the  witnesses  did 
protest  and  aw  ear  on  Aeir  salvations,  that  what 
tbqr  witnaneA  and  nid  was  troa }  and  there 


wanted  nothing  but  die  form  of  bymg  of  their 
hand  on  the  book,  to  make  such  oath  to  be 
without  question,  which  ceremony  is  nut  now 
used  in  all  phoes,  when  oath  is  given ;  and 
anciently  meq  swore  by  laying  their  hand 
under  the  thigh,  as  did  Abi-aham's  servant, 
others  by  holduig  up  the  linger. 

8ir  £ld.  Sandi^t  saith,  that  the  end  of  this 
Conference  witfi  the  Lords  is  for  the  accommo- 
dating 6f  this  business  :  there  in  a  precedent  in 
Edward  the  third's  time,  that  the  Lords  did 
censure  without  an  oath :  the  question  will  bo 
chieHy,  whether  this  business  of  Floid  be 
within  our  cognizauce  or  no.  This  business 
came  to  us  accidentally  by  the  examination  of 
the  business  against  the  warden  of  the  Fleet  ; 
antl  when  we  heard  of  these  foul  speeches, 
though  we  wanted  custom  to  give  an  oath,  yet 
reason  (which  is  not  flying  and  disputable 
reason,  which  the  king  calls  opinion)  which  is 
the  ground  of  the  law,  told  us,  that  we  might 
censure  him.  He  would  have  us  to  declaio 
the  trjth  hereof  to  the  Lords. 

Mr.  Haekweil  saith,  that  this  House  is  a 
court  of  record  ;  the  king  himself  did  1.  of  his 
reign  acknowledge,  that  this  House  is  a  court 
and  judge  of  record  in  sir  Francis  Goodwin's 
case,  6  Hen.  8,  cap.  \Q^  it  is  there,  that  the 
clerk  of  this  House  his  book  is  a  record.  We 
have  power  to  give  ao  oath  ;  for  it  appears  in 
the  Journals  of  this  House,  that  one  coming 
into  tbid  Uoase,  who  was  no  member  hereof, 
had  here  in  the  House  the  oath  of  supremacy 

Siven  him,  and  also  of  secrecy.  If  a  man 
eny  that  here  at  the  bar,  which  af^er  he  con- 
tiesseth  on  oath  to  the  Lords,  we  may  here 
censure  him  and  send  him  to  tlie  Tower  :  that 
the  judgment  given  by  the  Lords  and  kii^, 
16  Ed.  'iy  against  the  two  Spencers,  was  re- 
versed m  likl.  3,  time,  because  it  was  utm  nut 
iHcunement  ;  and  in  tiie  reversing  of  the  judg* 
ment  the  Commons  had  a  voice. 

JUr.  Ai/'ord  moveth  that  all  the  parts  of  this 
business  may  be  distributed,  as  the  points  of  law 
and  precedent,  to  some  of  the  lawyers  of  this 
House ;  the  points  of  reason  to  be  the  part  of 
sir  l!)dwin  Sandys,  sir  Samuel  Sandes  and  sir 
Dudley  Digs;  and  would  have  us  hold  to 
that  point  ot  their  message,  which  was,  that 
nothing  should  be  meddled  with  that  is  prejudi- 
cai  to  we  privileges  of  this  House. 

Sir  Dudlejf  Di^s  would  have  us  stand  with, 
the  Lords  on  the  accommodating  of  this  business, 
and  would  have  us  shew  precedents,  that  tlids  is 
a  court  of  record,  and  hath  power  of  jndica* 
ture;  and  that  then  the  reasons  should  be 
shewn  why  we  did  proceed  herein. 

The  Aituttr  of  the  Ward$  saith,  that,  sinoO 
we  have  caused  the  judgment  to  be  entered,  ho 
would  not  have  us  standon  it,  or  say,  that  wa 
intended  not  to  make  ha  precedent;  tor  he  would 
have  our  word  and  actions  agjnee. 

Sir  Samuel  Sande$  would  have  them  to  asain 
US  our  error,  and  that  we  should  not  go  to  shew 

our  reasons  till  their  lordships  had  first  sl^wn  oe 
their  axeq^tioBSiaadthcawe  ihaM,  give  an* 
swertothon. 
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■el  fines,  Is  a  eourt  of  r^oord ;  iMid  timt  our 
House  bath  power  to  fine  and  impriscMi,  be  de- 
sireitlL  their  lordships  to  rem^nl^  that  in  10 
£d.  3.  an  archbishop  for  causing  a  member  of 
our  House  to  l|^  serred  with  a  suJ^mbqa  y^^^ 
grievously  fined ;  that  by  the  statute  of  5  Hen. 
4.  all  menial  and  other  servants  of  a  member  of 
our  House  are  free  from  all  arrest  It  Is  ma- 
nifest and  known  to  all,  that  whoGoever  hath  a 
court  of  record  may  incidentally  examine  oa 
oath.  In  3  Jac.  the  wardjen  of  the  Fleel 
was  examined  at  the  bar  in  the  House  of  Com* 
monsonoath.  That  these  words  were  spoken 
against  the  members  of  our  House ;  fi>r  *  filia 
est  pars  patris,'  and  the  king  is  ever  intended  to 
be  resident  in  our  House. 

Tiie  Lord  Treuturer  saith,  that  the  Lords  exr 
pected,  that  we  would  have  shewn  precedents 
that  this  business  was  censurable  by  our  House: 
That  their  lordships  do  acknowledge  that  what 
concemeth  the  House  of  Commons,  any  mem- 
ber, or  the  servant  of  any  member  of  that 
House,  doth  lie  within  the  compass  of  our 
power  to  judge  of. 

Sir  Ed,  Sandyt  saith,  that  we  did  not  intend 
to  extend  our  power  beyond  the  privileges  of  our 
House :— »That  in  this  particular  (whereof  we 
hope  there  vrill  here  never  be  the  like  again)  we 
Uiougfat  we  might  refer  it  to  the  reason  of  our 
other  judgments,  for  we  nwy  judge  of  thinsa 
done  against  this  House,  or  a  member  thereoT; 
and  we  take  this  to  be  against  the  king,  who  ia 
as  resident  with  us  as  any  member :  And  we 
thought  delay  would  have  extenuated  our  judg- 
ment and  his  offence ;  and,  though  we  have  not 
used  to  judge  in  su^  a  case,  yet '  defidente 
*  oonauetudhne  ratereudun  ad  rationem  gene- 
*ralem.' 

The  lard  Treamrer  saiith,  that  the  hardu  do 
free  us  from  aajy  intent  in  us  herehy  to  invade 
their  lordslupsUprivilegea:  That  tlitey  will  be 
ready  to  do  us  lagbt,  so  we  take  a  nght  way 
without  {M^udloe  to  their  privile^  ;  hut,  now 
we  have  shewed  our  aeaJ,  they  will  shaw  theun. 


May  5,  p^  ». 
At  a  Conference  with  the  Lords. 

The  lord  arehhishop  of  C«ut<cf6ttry  saith,  that 
their  kurdships' purpose  is  not  to  give  any  par- 
^lon  or  defenoe  to  Fk>id  or  his  ofienoe,  but  only 
to  confer  of  the  manner  oi  Floid's  punishment ; 
fyr  their  lordships  say  not  hut  that  he  hath  de- 
served as  great  a  punishment  as  we  have  oen- 
iured  him,  and  perhaps  more.  That  he  is  happy 
who  shall  bring  any  thing  that  may  conduce 
to  the  seeking  ibrth  of  the  truth  of  tlus  oAenoe : 
thai  Li)  ir  lordships  seek  not,  nor  purpose  to 
questKjn  any  power  hereby. 

Sir  Samuel  Sandn  saith  that  our  House  doth 
with  all  respect  and  thankiulness  acknowledge 
their  iordsiiips'  favour,  in  the  good  ccNrespon- 
dency  tliat  liath  been  during  this  parliament 
betHeeuthe  two  Houses.  That  we  are  free 
from  any  intent  to  make  any  irruption  into  their 
lordships  court,  but,  having  such  an  occasion 
offered,  we  tltougbt  we  mi^bt  without  offence 
or  prejudice,  extend  our  jurisdiction ;  which 
jret  we  have  not  done,  farther  than,  we  conceive, 
reason  did  lead  us.  That  this  complaint  was 
first  brought  to  us,  as  a  iault  against  the  War- 
den of  the  .Fleet,  (who  stands  charged  with 
many  foul  crimes  before  us)  tor  that  he  (having 
heard  of  these  scandalous  speeches  spoKen  by 
Fioid  his  prisoner)  concealed  the  same*  That 
when  we  understood  hereof,  out  of  our  zeal  to 
his  nuyesty  and  his  children,  we  presently  sent 
fi>r  this  Floid  who  spake  those  vile  and  maliei- 
ous  words,  and  on  searching  of  him  we  found 
in  his  pocket  a  scandalous  iSbel  against  a  noble 
oiiember  of  this  House ;  (sir  £dw.  Coke,)  but 
we  thought  it  not  seemly  to  join  that  oflenoe 
with  so  great  a  one  against  so  noblea  lady  and 
her  husmind,  and  so  proceeded  to  an  unammons 
judgment  against  him.  That  we  hope,  as  we 
are  careful  not  to  touch  the  h^n  .or  skirts  of 
their  lordships  privileges,  so  their  lordships  wiU 
not  press  too  hard  on  ours,  we  haTing  nerein 
done  nothing,  but  what  some  lawyers  of  our 
House  (he  w»peth)  will  shew,  ihat  by  law  we 
BMy  and  are  wananted  to  do. 

The  Lord  'iVeotiirer  saith,  that  the  Lords  do 
conceive,  that  all'those  offences,  which  cpncem 
not  the  lower  House  or  some  member  of  it,  do 

froperiy  heloog  to  he  judged  by  the  upper 
louse,  Mby  loDjr  p«^  »d  mapy  prece- 
tents  IS  shewn  and  manliest. 

Sir  Edu^ardCohe  saith,  that  we  hope  thenr 
lardshins  will  deal  wkh  us,  as  Abraham  did  with 
Lot,  who,  having  chose  the  left  hand,  gaya  him 
the  right,  and  ImuI  him  go  wbdther  he  list.  He 
saith,  that  the  House  of  Commons  hath,  in 
aaany  things,  a  free  liberty  of  judicature :  he 
dflsireth  their  lordships  to  remember,  that  they 
were  gentlemen  belore  thev  were  lords;  and 
therme  we  hope,,  their  loftLhips  will  make  a 
fiivourable  consUnction,  and  not  press  too  hard 
an  ns,  ii*  we  have  (as  we  belioTe,  and  hope  we 
hare  not)  gone  beyond  precedekita.  n»  de- 
fliveth  their  KHrdships  will  be  pleased  to  eonai- 
dec»  that  our  House  is  a  oourt  of  record ;  fw 
that  courty  which  hath  powar  to  iMpriaon  and 


MayZ, 

Conference,  with  the  Ixirds,  touchiog' ihi^ 
Judgment  given  on  Floid* 

The  Archbishi^  of  Canitrhury  saith,  that  the 
Lonte  were  the  firat  that  did  suffer  in  this 
business,  and  the  Lords  were  the  fixst  that 
did  send  in  it :  That  the  Lorda  da  atrive  to 
exceed  us  in  nobleness,  and  seek  not  superiority 
hut  verity :  That  they  seek  not  to  ahnd^  our 
bbeities,  nor  vtwM.  have  us  make  irraptiott  on 
their  privileges ;  That  their  lordahipa  ever  had 
such  causes  jtt<%ed  by  them,-  and  do  pray,  that 
we  will  leaya  their  lordships  where  wetioiind 
them.  « 

The  Mwttr  of  the  Wards  saiifa,  that  we  do 
so  mudh  embrace  the  spood  oorrespondeney  and 
amity  that  ifi  betw49en  we  Houses,  that  we  came 
rather  for  an  acconunodatiiiHL  than  a  disputation. 

The  Archfaishon  of  CmnUH/ury  wtAf  that 
their  kwdafaina  wiU  kindly  embraea  an  Iteoom- 
modalioa  which  ia  woidiifty  ntooonhdtfdf  and 
likn  onaahraa:   ISiat  their  lanashina  daflin 
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(sinoe  we  crave  an  aeeommodatioii  in  general) 
that  we  would  prMpoiuid  the  maimer,  how  we 
would  that  thk  iiflereoce  should  be  accommo- 
dated. 

The  Matter  of  the  Wards  saith,  thai,  as  their 
lordships  first  seiit  to  us  touching;'  the  accommo- 
datifig  of  this  business,  so  we  desire  their  lord- 
ships would  first  propound,  how  they  would 
have  it  aocommodated .  ^ 

The  Archbishop  of  Canterbury  saith,  that 
ipsonoch  as  their  lordships  hare  bad  an  irrup- 
non  Ob  their  fiberties  by  a  judgment  given  by 
us,  they  would  that  we' should  meet  tliem  half 
way  at  the  least  for  the  aecomraodatingf  of  it. 

ITie  Master  of  the  Ward$  saith,  that  oiir 
House  bath  had  to-day  some  speeches  of*  a  sub- 
eomraittee ;  and,  if  it  please  their  lordships,  we 
will  gu  now  again  to  the  House  to  confer  of  a 
sub-committee,  touching  the  accommodating  of 
this  business. 

HereoQ  it  was  agreed  of  aO  sades,  that  we 
shonki  aoqoaint  our  Houae  with  Ibis ;  and,  in 
the  mean  )^ne,  their  loidafaipa  went  into  their 
House  to  consider  of  a  anb-oommittee,  and  the 
power  and  munber  of  the  anb-oommittee. 

At  our  House,  the  Speaker  silting,  aftor  the 
ConfmBae  wi^  tiie  Lords. 

Dfr.  Gimiviie  aailh,  that  he  woidd  have  this 
buaineia  so  accommodated,  aa  by  this  precedent 
we  prejudice  not  ourselves ;  andthal  this  shoidd 
not  nereafter  bind,  nor  be  alleged  against  them 
or  us ;  and  he  wisheth  the  business  be  so  ac- 
commodated, as  the  delinquent's  punishment 
may  not  be  extenuated. 

A  Message  is  sent  to  their  lordships,  to  desire 
that  there  may  be  a  sub-conunittee  of  both 
Houses  appointed aa  acoonunodate  this  business 
of  Floid;  wherein  we  leave  the  nomination 
both  of  the  timb  and  number  to  their  lord- 
thips. 

Dr.  ODPgt  svfth,  that  it  is  a  maxim,  that 
*  Par  in  parem  non  habct  Tmperinm,*  so  as  the 
Lords  mav  not  question  us,  nor  arc  we  to  ae- 
coum  to  tliem,  for  any  tlung  which  themselves 
barniot  do.  Tlie  sentencing  of  Floid  lieth  not 
In  their  power  without  us  ;  and  therefore  by 
right  we  are  not  to  account  to  their  ioi^faips 
tor  the  ju(igment  we  have  given  herein. 

A  Committee  of  sixteen  of  the  Upper  House 
is  apfpoimed  by  the  Lords,  and  twice  as  many 
hyus,fbt  ^ju^commodatrn^  of  this  businesa ; 
and  they  are  to  meet  on  Friday  next. 


Aftfy  11. 

8^  Edward  Cooke's  Report  concemitg  the 
conference  with  the  Lords,  touchmg  the  busi- 
•ness  of  Floid.  That  the  Committee  agreed  on 
what  shall  be  delivered  to  the  Lonls  for  the  ac* 
t*ommodating  of*  that  business,  and  hath  divided 
tt  mfo  firo  parts:  fh:st, the  inchtremcnt;  se- 
condly, the  nature  and  matter  of  this  accom- 
tnodation.  For  fhe  first,  that  we  never  meant 
to  meddle  with  then*  lordships  power,  that  we 
care  sentence  because  of  the  notoriousness  of 
ihe  fiK!t,  for  the  xeal  df  our  duties,  for  the  ho- 
nour of  the  king  and  his  children,  and  our 
unoae^  wt  uiat  iiw  muwdcc  ocmg  tit  us  giveoy 


^  Ccmmittee  thotiGrht  fk,  that  we  shonid  nof 
advise  nor  contradict  their  lordships,  if  fht-y  wfll 

S've  further  sentence  on  Floid,  but  only  desire 
eir  lordships  to  take  into  th«r  consi"ck?ration 
the  heinousness  of  the  offence,  and  to  do  it  with 
expedition :  and,  for  the  second  part,  to  offef 
unto  their  lordships,  that  our  precedent  shall 
not  be  drawn  in  consequence  against  the  pri- 
vileges of  their  or  our  House,  and  that  there 
shall  be  here  ^if  their  lordships  desire  it)  a  pro- 
testation in  this  House,  that  this  precedent 
shall  be  no  prejudice  to  the  privileges  of  either 
House,  and  that  then  we  will  desire  there  may 
be  the  like  protestation  in  their  House. 

May  12. 

Sir  Edward  Cooke's  Report  of  the  last  Con- 
ference with  the  Committee  of  the  Lords,  con- 
cerning the  business  of  Edw.  Floid.  He  saithj 
that  he  divided  his  speech  into  two  parts :  first, 
the  inducement;  wherein  he  laid  down  our 
confidence  and  resolution  to  maintain  the  good 
correspondency  with  the  Lonls,  by  means 
whereof  this  parliament  hath  reduced  greot 
abuses  to  a  good  order,  by  nnnishing  of  great 
offenders :— ITiat  what  we  did  was  far  frynn  any 
tetent  in  us  to  .gain  a  precedent,  or  to  invam 
their  lordships  liberties  or  privileges  :  That  the/ 
judgment  was  given  out  or  our  zeal  to  his  ma- 
jesty. The  second  part  was,  for  the  accom- 
modation, that  we  relied  on  their  lordships  kind 
messages,  and  that  we  desired,  that  this  judg-- 
mcnt  might  be  so  accommodated,  as  it  might 
be  without  prejudice  to  either  of  the  Houses  : 
That  we  leave  it  to  their  lordships ;  if  they 
would  proceed  to  a  judgment  and  censure  of 
Floid,  that  we  desire  they  would  then  do  it  ac* 
cording  to  Floid's  demerits,  and  that  the  execu- 
tion might  be  done  with  speed  ;  and  that  we 
would  make  and  enter  a  protestation  that  this 
prer^edent  should  not  be  prejudicial  to  either 
House :  That  hereupon  the  Lords  did  (after  a 
private  consideration)  present  to  rtio  sub-com- 
mittee a  Protestation  in  hac  verba  :  "  A  Pro- 
testation to  be  entered  in  the  Hotisc  of  thd 
Lords,  by  the  consent  of  the  House  of  Com- 
raonsj  that  the  proceedings  lately  pn^  in  thai 
House,  on  the  Judgment  of  Edward  Floid,  be 
not  at  any  time  hereafler  dnw  n  or  used  as  a 
precedent  to  the  prejudice  of  either  House; 
nut  that  the  privileges  of  both  Houses  do  re- 
miun  and  abide  as  before." 

Sir  Nath.  Rich  mmeth,  that  the  Committea 
may  have  power  to  conclude  on  the  Protesta- 
tion which  the  Lonls  offer ;  but  would  have 
added,  that  neither  the  proceedings  by  us,  nor 
any  other  proceedings  which  are  or  shall  be  in 
this  business,  may  be  to  the  prejudice  of  the 
privileges  of  cither  House  hereaflter. 

The  Master  of  the  Wards  complaineth,  thai 
he,  seeking,  at  the  Conference  with  the  Lorda 
to  TCpftir  or  explain  a  miafaking  of  sir  Edward 
Cooke  in  the  delivery  of  the  message  at  the 
Conference  at  the  Committee,  was  told  1^  sit 
Edward  Cooke,  that  there  was  the  spirit  of 
contradiction  amongst  our  Committee,  pointing 
aft  tnia ;  and  adding  withal,  that  he,  who  shoula 
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Mek  to  Mw  teditioD  in  the  Hoiiie»  WW  not  wir- 

thy  of  his  head. 

Sir  Edamrd  Coohe  protesteth,  that  he  spake 
generally,  and  meant  not  the  Master  <of  the 
Wards;  but  said,  thai  the  like  cmitnuliGtions,  at 
the  last  oouTention,  were  the  overthrow  of  the 
piuliaraent:  That  the  words  which  he  spake 
at  the  time  were  as  the  clothes  in  Birchin 
Lane;  if  tlie  Master  of  the  Wards  did  apply 
the  same  to  himself,  it  was  more  than  he  meant 
to  him ;  for,  when  he  spake  those  words,  he  took 
not  measure  of  the  Master  of  the  Wards'  body. 
.  On  sir  Edward  Cooke's  protestation  in  the 
House,  that  he  meant  not  the  Master  of  the 
Wards,  in  any  of  those  words  which  the  Master 
of  the  Wards  did  except  against,  the  Master  of 
theWards,  in  the  House,  openly  said,  he  was  well 
fatisfied  with  sir  Edward  Cooke's  protestation. 

Sir  Edward  SackvUie  would  have  us  send  to 
the  Lords,  to  know,  if  their  lordships  in  their 
House  huve  confirmed  the  protestation  they  of- 
fered at  the  Committee ;  and,  if  they  have,  that 
then  he  would  have  us  ooosentto  it. 

It  is  ordered  by  question.  That  a  Messa|[« 
•hall  be  sent  to  the  Lords  on  Monday  morning, 
to  know,  whether  they  do  allow  of  the  Protesta- 
tion offered  at  the  Conference  by  the  Committee 


or  no. 


May  18L 


A  Messagefrom  the  Lords,  That,  since  we  re- 
ferred the  Judgment  of  Floid  to  their  lordships, 
the^,  understanding  that  we  hare  «  trunk  of 
wntings  of  the  said  F(oid's,  wherein  may  be 
•omething  to  aggravate  his  fknlt,  do  desire  that 
we  will  send  me  same  to  the  clerk  of  their 
House  to  be  opened,  that  the  writings  thenm 
tnay  be  looked  into. 

6y  reason  the  messengers  from  the  Lords 
aaid  (contrary  to  the  agreement  between  us  and 
dieir  lordships,  on  the  Protestation  entered  in 
both  Houses),  That  we  had  referred  the  Judg- 
ment of  Floid  to  their  lordships,  we  returned 
Answer,  that  we  would  send  Answer  to  their  lord- 
ships' message  by  some  members  of  this  House. 

Whilst  we  were  in  debate  what  Answer  to 
send  to  their  lordships  message,  Miother  Mes- 
sage caoie  from  the  Lords,  by  the  same  tneMon- 
gersthev  first  sent,  that  their  lordships  taking 
notice  of  the  first  part  of  the  Message  they  last 
sent  us,  do  now  (to  take  e^^  ell  scruple)  send 
to  acquaint  us,  that  the  said  drst  part  or  the  said 
messa^  was  mistaken ;  and  the  effect  of  their 
lordship's  desire  is,  to  have  the  said  Floid's 
trunk,  that  they  may  look  into  the  writings  in  it 

Answer  to  this  sceond  Message  is  given.  That 
the  tniak  shall  be  sent  up  to  the  I^ords  (as  their 
lorishios  desire)  to  be  disposed  of  as  theu*  lord- 
ships snail  please.  And  aooordiiigly  the  trunk 
and  key  were  both  sent  to  their  hnSsDips  by  the 
Bmeant  of  our  House. 

The  Lords  of  the  opper  House  of  Pariiament 
did,  this  2&Stk  day  or  May  16?  1,  censure  £d. 
Fluid,  whom  before  we  of  toe  tower  House  had 
censured ;  but  their  lordships  caQed  not  us  to 
demand  Judgment  (as  in  other  censures,  on  bu- 
sinesses  wh^eof  we  have  inibnaied  theai|  tkey 


used  to  do)  because  we  had  before  given  Judg- 
ment oo  the  said  Floid :  and,  whereas  many 
thought  the  Judgment  and  Sentence  we  gave 
on  him  was  too  great,  their  lordships  have  laid 
on  him  a  heavier,  viz.  **  That  he  shall  be  de- 
graded from  his  gentility,  ride  on  Monday  next 
from  the  Fleet  to  Cheaoside  on  horseback  with- 
out a  saddle,  with  his  race  to  the  horse's  tail, 
and  the  tail  in  his  hand,  and  there  to  stand  two 
hours  in  the  piUorv,  and  then  to  be  there  brand- 
ed in  the  forehead  with  the  letter  K :— That  on 
Friday  following  he  shall  ride  from  the  afore- 
said iSace  in  the  same  manner  to  Westminster, 
and  tnere  stand  two  hours  more  in  Uie  pillory, 
with  words  in  a  paper  in  his  hat  shewing  his  of- 
fence : — To  pay  for  a  fine  to  the  king  the  sum 
of  5,000/.  and  to  be  a  prisoner  in  Newgate  d  uiing 
his  life."  ^ 

June  1. 

I  saw  this  day,  aAer  our  House  was  risen, 
Floid  stand  in  the  piDoij ;  the  words  or  inscrip- 
tion of  his  oiience  bemg  ahered  of  diat  they 
were  appointed  by  our  House ;  and  are  now, 
**  For  i^^nominious  and  despiteful  words,  and 
*'  malicious  and  scomtui  behaviour  egakist  the 
**  Connt  Pilaline,  and  the  king's  only  daughter, 
"  and  their  children."  This  was  pmned  to  his 
breast  and  back,  and  he  stood  two  hours  in  the 
pillory,  and  did  ride  according  to  the  sentence 
of  the  upper  House. 


Tkt  fitllowing  Heads  of  the  Debates  which  took 
place  in  the  House  of  Commons  respect- 
mg  Floyde  are  taken  firom  the  pnnted 
Journals, 

1  GosMiofif  Jonrsnli,  601. 

May  1,  p.  m« 

Sir  H.  Uanwariag.  That  hath  heard  the 
lord  Warden  say,  that,  when  he  was  president  of 
Wales,  Floyde  questioned  for  speakug  against 
the  Bible  :  and  now  is  questioned  for  speaking 
andnst  the  noble  kinff  and  queen  of  Bohemia. 
'Aerefoiie, 'sithence  ne  hath  spoken  affainst 
God  and  man,  moveth,  that  neither  for  God  or 
man's  sake  he  may  have  men^. 

Floydt^  at  the  liar,  charffed  by  Mr.  Speaker 
with  Speaking  the  scandalous  words  before- 
mentioned,  asnainst  the  prince  Palatine,  -or  his 
lady,  and  witn  his  denying  thereof;  persUteth 
in  his  denial  thereof. 

Feningiaat  confivnting  Floyde,  repeatethhts 
fonner  speech;  that  Imowrai  not,  just  at 
what  time  these  words  spoken,  knoweth  no 
such  man  as  Fryer,  except  Dr.  Fryer. 

Mr.  HackwylL  Tliat,  in  the  exanunation  of 
JLettioe  Harrys,  he  observeth,  that  she  heard, 
that  she.denieth,  she  ever  acquainted  the 
warden  of  the  Fleet ;  but  that  she  acquainted 
one  WiiUams  with  it  because  she — 

Sir  Ro  FhiUiypa.  Came  with  a  resolutioa 
to  speak  freely  in  this  parliament.  ^  Wish^  a 
better  occasion  to  shew  his  affection  to  this 
noble  lady,  the.  king's  daughter.  1st.  The 
offenoe :  3dly,  against  whom  commitled :  3dly, 
the  punishment.    The  offence:  scoznful  oon- 
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tumelious,  and  spiteful  against  the  king:  and 
queen  of  Bohemia.  The  persons,  against 
whom  :  the  hopeful  issue  of  our  great  master. 
Of  the  kinff  saith,  because  he  endeavoured  to 
be  happy,  God  made  bim  unhappy.  For  her  : 
equal  in  virtue  and  honour  to  anv.  Floyda  a 
knare  from  his  original :  a  popish  knave,  the 
most  dangerous  of  alt  other.  For  his  punish- 
ment: 1^  have  him  carrried  froin  Westmin- 
ster gate,  with  his  face  to  an  horse  tail,  a  paper 
upon  him,  in  ^reat  letters  ;  *^  A  popish  wi-etch, 
for  dishonouring  tha  kind's  children  :*'  to  Uie 
Tower  ;  and  there  to  lie  m  Little  Ease. 

Sir  TAo»  Row.  Because  a  prisoner  com- 
mitted from  the  Lords  of  the  Council,  to  go  to 
the  Lords,  to  let  them  know,  wc  desire  to  nave 
bim  whipped  through  London. 
Sir  D,  Digger.  As  sir  TUo.  Row. 
Sir  Fmncis  KinnaUnn.  That  Floyde  put  into 
the  oonunission  of  the  peace. 

8k  Ceo.  Moore.  No  punishment  too  great 
for  this  ofTence.  Precedents  have  a  beginning. 
To  whip  him  back  to  the  Fleet.  . 

Mr.  WhitsoM  voucheth  a  precedent  of  the  * 
in  Spain. 

.  Mr.  RayntBcrofte.  1,000/.  fine,  to  X»  em- 
ployed in  the  wars  of  the  Palatinate ;  and  to 
spare  his  whipping. 

Mr.  2^e<tle.  To  carry  him  in  a  disgraoelul 
manner  to  the  Tower ;  and  he  there  to  remain, 
till  further  directed  by  the  Lords. 

Sir  Francis  Seymour.  To  ffo  from  ^Vestmin- 
ster  at  a  cart's  tail,  with  his  doublet  off,  to  the 
Tower,  Uie  be^  about  his  neck,  and  as  many 
lashes  by  the  way,  as  beads. 

Mr.  Salter.  To  punish  first  here,  then  nmy 
be  punished  by  the  Lords.  To  send  him  to 
the  Tower.  Whipping  :  beads  :  Tower  :  little 
Ease.  Then  furtner  punishment  by  the  Lords. 
Sir  Edw.  Gi^ies.  Sorry,  so  unworthy  a 
WTelch  sliQuld  bear  the  name  of  an  English- 
man ;  yet  might  evade,  and  say,  he  were  a 
Welshinan.  Pillory  here,  with  a  paper  of  his 
)iead,  containing'  his  vile  words  :  whipped ;  his 
beads  and  crucifixes,  and  especially  his  friar's 
girdle,  about  him :  if  these  can  defend  him 
U'oia  good  whipping,  well :  so  many  more  at 
ihe  court  gate  ;  and  so  at  the  Temple,  and 
Cheapside.  Then  to  return  him  to  the  Fleet  : 
for  (»nnot  put  him  into  a  worse  prison. 

Sir  Ralph  Hopion.  To  suspend  our  judg« 
menl  tiU  hut  papers  examined :  for  may  i^^gra* 
vate  his  oflVnoe. 

Sir  J.  Perrotl.  To  the  Tower  at  first :  then 
to  send  to  the  Lords  abont  it. 

Sir  Tho.  Hobby.  To  leave  out  none  of  these 
punishments.  The  doubtv  because  ooinmitted 
by  the  Lords.  To  suspend  our  judgment,  till 
his  papers  examined. 

Mr.  Mallory.  Not  to  defer  it,  nor  to  put  it 
ofiT  to  the  Lords.  Consenteth  to  the  punish- 
ment, spoken  of  by  sir  Ro.  PhUippes :  and 
pillory  at  Powle's  cross. 

Sir  Traucit  Dsrcy  addeth,  boring  through 
his  toiu^. 

Sir  J.  Bori^.  To  have  his  tongue  cut  oulj 
or  slH  at  least,    poubteth^  he  an  intelligencer ; 
VOL.  viii." 


I  which  may  be  discovered  hy  his  papers.    To 
suspend  our  s^tence. 

Sir  Jidw.  Cecil/.  To  make  this  punishment 
grater,  than  hath  been,  in  like  cases,  halh 
been  for  subjects  scandals.  To  bore  him 
through  the  tongue;  and  a  B.  in  his  fore- 
head. 

Sir  Geo.  Goring.  Now  called  up.  To  have 
him  set  upon  an  ass  :  12  stages,  as  IS  beads : 
at  every  one  to  swallow  a  bead  ;  and  13  jerk* 
tonoakehim-* 

Mr.  Saliibury.  Sorry,  halh  any  Welsh 
blood  in  bun  :  vet  but  half,  for  half  English. 
Agreeth  with  tne  most  severe  punishment. 

Mr.  Price.  A  pa[)er :  pillory :  riding  u|K>n 
an  horse  backward :  and  VOO/.  fine. 

Sir  Ro.  BevelL  Agreeth  with  the  greatest 
punishment,  but  blood ;  and  would  notmive  the 
beads,  &c.  put  upon  him,  lest  should  be  thought 
to  be  for  his  religion.  To  defer  tlie  fine,  for 
seai'ch  of  the  papers,  for  his  greater  punish- 
ment. 

Sir  Jo.  Jephson.  To  punish  it  presently.  To 
whip  him  to  the  Tower :  viz.  as  far  again,  ap 
djo^  for  tbeSp«.i«h«»ba»sador:«r good 
fine. 

Sir  Rich,  Gruvenor.  Not  to  defer  his  punish* 
ment  Whipping  to  the  Tower:  Papers: 
Beads  with  him :  Out  of  the  commission  of  the 
peace:  Unbarristered.  . 

Mr.  Finch.  Desireth  all  thsee  punishments ; 
yet  no  corporal  punishment,  because  no  proof, 
iqnm  oath  against  him.    Pillory. 

Sir  Tho.  XVemeofan.  To  carry  bim  to  the 
Fleet,  and  whip  nim .  And  hopeth,  upon  search 
of  his  papers,  to  find  matters  to  hang  him. 

Sir  Jo.  Strangemayet:  To  make  a  preeedent 
in  this  case,  if  none  before.  Whipping :  boring 
his  tongue,  at  Cheapside :  and  tnen  to  return 
bim  to  Oie  Fleet 

Sbr  Edw.  Wardor.  To  make  fi  precedent,  if 
nonelMfoie.  To  return  him  now  to  the  dungeon 
in  the  Fleet.  Whipping:  as  many  lawes, 
as  the  prince  and  pnnoess  old :  boring  in  the 
tongue, 
nr  Guy  Paima. .  No  blood.  Tower,  kc, 
Mr.  AngelL  A  gag  in  his  mouth,  to  keep  him 
from  crying,  and  procq|iiig  pity. 

Mr.  TomenoH.  To  have  him  stand  upon  the 
pillory  at  the  exchange,  that  the  strange  mer* 
chants  may  know  it,  and  publish  it  abroad. 
.  Sir  Jo.  Waiter.  To  avoid  cruelty  in  hit  ptt«> 
nishment  To  vilifjr  him,  as  he  hath  done  these 
noble  princes.  To  ride  backward  on  an  horse  i 
A  fme  that  may  goto  the  Palsgrave';  becanse 
asked,  whither  the  lad  would  go:  pilloiy:  hi» 
beads,  Sctu  to^  be  iianged  about  him,  to  shew, 
from  what  root  this  grew.  That  he  Uu^ed  at 
the  loss  of  Prague ;  therefore  to  w$kjd  him  ci-y 
hy  whippbg. 

Mr.MaUett.  Tower,  presenfiy.  Whippiog 
Sec.  to  be  respited,  tiD  the  papers  perused. 

Mr.  Glanvylle  secondetn  sur  Jo.  Walter's  mo- 
tion.   Not  to  be  disputed,  but  we  may  do  that, 
which  we  are  about  to  do.    To  do  this,  an4 
leave  further  punishment  to  the  Lords. 
Mr.  Alford  concurretli  wiOi  sir  jo.  Wflter 
I 
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i^  all,  hrtt  trkipping.    To  ifaie  hitn,  insMd  of  | 
whinning.      . 

Sir  M.  Andenon  concnrredi  vriA  «r  Ro. 
Phiffippes.  Not  gadsfied,  to  take  him  oat  of  the 
prison,  whereitnto  the  lords  of  the  eouncd  hare 
oommitted  hun.  Paper:  branded:  ride  hade* 
wards:  heads  about  him. 

&tr  Edw,  Sands,  Much  dhRcnhy  fai  Hiis 
caiise.  To  be  well  adfised.  That  our  sentence 
win  be  censured  in  a  great  partofdie  Christian 
world.  The  root  from  ill  affecti<m  to  tdii|;i<m, 
and  90  to  our  state.  That  only  two  emment 
persons,  tiz.  £d.  6.  and  Q,ueen  Jane,  escaped 
the  yimlent  tongues  of  opposttes  tn  religion. 
This  lady  the  ihird.  Praised  by  all  her  ene- 
mies. Would  join  with  the  Lords,  bnt  for  the 
great  business,  we  have,  and  shall  bring  them. 
]n  ot  i6  tneddle  with  his  religion,  but  his  ofience 
in  tongile.  That  will  make  him  be  canonised, 
t^ommendcth  sir  Jo.  Walter's  censure :  dilTereth 
onljr  in  one  noint,  viz.  whipping ;  which  the 
punishment  or  a  slave ;  where  he  a  snentleman, 
except  first  dejfraded.'  This  dmaSing  not  in 
6vlx  power,  bnt  m  the  earls  mardiu.  To  punish 
Ilim,  wherein  he  hath  ofiended.  Goodman,  and 
Goodwife,  words  of  contempt,  not  of  slander. 
To  punish  him  with  as  much  contempt  as  may 
be:  riding  backward :  paper:  piflory  in  divers 
eminent  places:  imprisonment  in  a  dungeon 
tor  some  moderate  time :  fine. 

Mr.  Pymme.  To  tvhip  him,  except  wifiiin 
some  reasonable  thne  he  pay  1000/.  fine.  ^ 

Sir  Fr»  Goodnyn,  No  whipping ;  but  fine 
ihsteftd  of  that.  Tower,  b^use  that  our 
prison. 

Matter  of  the  Wards.  To  give  punishment 
Ibr  the  fantt  committed.  If  nMke  a  precedent, 
let  itlne  vrithout  exception. — Not  to  give  such  a 
ienten'ce,  as  hhall  hurt  the  king^  chQdren. , 
Though  his  rdigion  the  ffround  of  his  evil  af- 
jredion,  yet  nc/t  ouestionra  here  §nft  it.  Sony, 
We  so  uncertain  m  the  power  of  this  IfooM. 
More  jmasaled  this  parliament  than  ever  before. 
Told,  m  tfa^  beginning  of  this  parUantenl,  we  tfi 
aboolule  court:  That,  in  some  cases,  We  to 
judge  atone;  in  dthesrs,  with  the  LtMi;  in 
•Mfo,  the  LdrdB  fliDhe. 

Sir  Edw.  Mountagtsp,  That  not  hi  our 
po^  to  remove  him,  because  the  king's  fn- 
stib^faitheFled:. 

Mr:  italUyiy,  AswehovepAWertosendftr 
Idtnhith^,  We  fiavepowertoaettdhiilitollie 
tt>W«r. 

Sir  tlpfl.  Stmrde,  citoM. 

Sir  Rich,  Wi/r^eiey.  The  Fleet  not  a  li 
iPtiBon. 

tTtfbngneslion, FIbyde to  be retamednriMner 
to  the  Pfeetthis  Aiffit,  and  to  lie  b  Bdltoa's 
WArd  thert:  to  be'bkrmght  hkher  again  to- 
morrowjmnming,  and  to  be leton  the  jSkm 
tkitii  at  vf  estitdnster,  two  hobrs^  fitito  nme  ^u 
deven':  to  ride  from  Westnnnster.  to  the  Ex- 
chlinge,afldih«Peto  Aandnponthe  plilorytwo 
hours:  to  ride badeWtrd  tiMn  «n  hOMe  wM- 
tiitt  a  saddle,  hia  fkbebadMfard'to  the  %»tm 
t^andthetdlln  hishand,attdpk|^onhife 
KM:  thehtteripflon,ootiiepiiiMMIlMniy 


to  Be,  «<  For  false,  malicioiis  and  despitofisl 
<^  speeches,  against  the  king's  daaghter,  and 
<<  her  husband" :  to  aland  upon  pilk^,  in  like 
manner,  in  Gheapside,  on  Friday,  fimn  ten  tlQ 
twelve,  and  ride  thither  in  like  manner,  and  ride 
htA  as  before:  fined  at  1,000/.  The  Ibrmi^ 
Comnitlee  to  survey  and  examine  the  papers 
hitfaetrunk.  ^ 

Mr  Tho.  Wenlwerth  movedk'for  a  seleel 
Conmiittee,  to  obnsider  of  the  accusations,  tes- 
timonies, and  particulars  of  oar  jndgmeat. 
Tins  to  be  done  by  the  same  Committee  i  Sif 
£dw.  Sands,  sir  Tlio.  Wentworth,  sir  George 
Mooi^,  and  Mr.  Sherfield  added.  This  to  be 
done  with  aH  apeed,  and  to  be  reduced  into 
writine^.  The  Sentence  to  be  executed  by  the 
sherins  of  London  and  Middlesex ;  and  a  war- 
rant, for  that  purpose,  to  issne  under  Mr. 
Speaker's  hand ;  and  that  warrant  to  be  drawn 
by  the  former  Committee. 

Fbyde  called  in  to  the  bar,  and  kneeling, 
Mr.  Speaker  pronounced  Ins  judgment 

The  wardemof  the  Fleet  commanded  to  lodge 
Floyde  this  night  in  Bolton's  ward,  and  to 
bring  Floyde  hither  to  Westminster  palace,  by 
eight  tff  the  dock,  and  to  deliver  him  from  time 
to  time. 

May  9,  p. «. 

Mr.  Price.  AD  this  day  hi  a  hdiyrinth  v 
Divers  threads  put  into  our  hands,  to  wind  us 
out  of  it.  No  viray ,  hut  by  the  king ;  either  by 
hisgrace,  or  power. 

Sir  Tho.  Wentworth.  The  kmg's  eldest 
daughter  respected,  in  some  things^  by  act  bf 
nar&ment,  more  than  any  other  daughter. 
Not  to  go  to  the  Lords,  nor  petition  the  long : 
Not  fit,  if  our  indgment  cotom  non  jndiee. 
To  proceed  by  a  nw.  Though  not  to  speedy, 
yet  more  safe  and  firm,  esp^nafiy  fiyr  his  fine. 

Sir  Edw.  CetilL  This  paritament  expected 
to  be  the  happiest,  that  ever  *  *  may  be  so,  if 
MiM  get  a  precedent.  By  Mr.  Speaker,  and 
aottie  sekd  committee,  to  attend  ami  to  pe- 
tioii  ^  ^  to  be  respMfill  of  his  subjects. 


GiievMi  hiln,  that  a  popish  knave  riioiild,  ii^ 
fh^  ftde  df  ttoB  House,  *  a  cross,  und  fliink 
now,  that  this  had  preserved  him  fifvwn  our 
jQwinettt, 

£r  Tha.  Jermyn.  Findeth  no  iustiflcation, 
by  any,  of  our  judgment.  *  Th&  king  sendeth 
us  dnjy  a  query :  Condenmelh  us  not  To^ 
Mr.  Speaker  go  to  the  king,  to  tdl  him,  we 
not  yet  prepared  to  answer  his  queries:  Hiere. 
fi>re  to  give  us  longer  time  for  search  ef  pre*- 
cedents. 

Serieant  JDnnFt.  To  6nd  mis  'bunness  this 
day,  n  possible :  To  prqscnt  il  to  his  nnnesty 
with  expedition.    That  we  hive  poirer  of  ju^- 


dicature  in' tiiis  case,  if  many.  We  htaigj^ 
that  have  the  noblest  kmg  bom,  tfiat  b  m 
Surone :  The  oueen  of  Bohemia  tfieiefore.  Ins 
deleter,  of  tne  same  nobflity.  Tins  a  con* 
tomnt  oflbred  to  the  king^  p^bnn^  who  our 
head  t  and  therefiMre  we,  the  body,  areto  be 
JfenrtWe,  and  take  noiiee.  To  iUE^'  tins  lady 
nOrgniiliewtHnaii !    Oood^Hb't   liieldng'pre- 
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poll  10  penon  here.  If  any  mak  musI  this 
Home  abroad,  we  send  for  kinu— -No  ques- 
titfo,  but,  upon  hia  cas&maf^^  we  inigh^  for 
the  leaaon  aforesaid,  Duaisb  lum ;  and  may 
do  it  heg%y  without  oato,  if  the  Houae  satisfied 
viiset  moilu. 

Sir  Oeor,  Moort.  To  acknowiedge  no  error 
io  our  juilgiiient,  mr  to  oootest  with  the  kiiig. 
To  oaWalill. ,  ^ 

Upoo  ^uestioii,  to  addresa  ourselves,  in  this 
ease,tohi8iiiige«fy. 

MMter  of  the  Wards.  That  the  Speaker, 
with  the  whole  House,  may  present  our  re- 
quest to  his  majesty.    Bo  Mr.  Waodesford. 

^r  Nut  A.  Rtch,  Because  nothing  cFOsseth 
oar  judflrment,  but  the  precedent  1  H.  4,  which 
wi  evoolieot  reoeid  for  us,  made  in  that  parlia- 
ment, wherein  the  paost  prodigious  fact  done, 
that  ever  in  parliament ;  which  this  House  then 
disavowed:  vdiich  made  the  kiqg  and  Lords,  in 
indignation,  sedude  them  from  judgment  in 
those  cases.  The  fact  jvas  upon  king  Riqhard 
Ibead. 

Mr.  C0r9^.  if  any  fvrcigner  offend  just- 
Xy>  aay  jMimber  of  this  House,  in  words,  we 

majr  oonveot  and  mmiifh  bim- 

Sir  Jo.  Chamberlayne.  Feareth,  this  goipg 
to  the  kiiig  will  pvocvre  a  distaste  between  the 

Mr.  Nqye.  WeU  fesdred  to  go  to  the  king. 
To  give  bun  full  aatiafhptiop  m  aoroe  things. 
Have  stayed  uny  eiceculioii  of  our  judgment. 
#^or  the  queri^  ma4e ;  if  any  ipfmof  the  House 
had  bepden  floyd,  the  kiiig  wouikl  not  have 
been  offended:  Much  less  our  judgment. 
Not  to  contest  wi&  theki^g,  of  our  right.  To 
set  down  our  reasons,  moving  us,  in  this  parti- 
oidar  .cause,  to  prooeed  fs  ve  hftve  none : 
For  the  geMial ;  not  to  diiclaiip  oiur  ri^^  but 
to  take  tmie  to  search  ppeoedeata. 

I%r  FrancU  Seymr.  To  have  only  tail  or 
twelve  to  attend  the  Sp^^ker  to  the  kwg.  No 
debsle  with  the  king.    To  search  precedents 


Sir  Wm.  Stromde,    Tp  kare  it  to  the 
whetbartlie.wh«d0H9use»or  a  select  nupib^, 
ioattoi«A  the  8p«9i^  to  the  king. 

Sir  Jlreiicw  Motn^    Aqoordant. 

Sir  Thi9,  Jermyu.  A  oommittoa,  to  with- 
dmar  thfuwelres  pmently*  to  «et  downm 
writing,  what  slwl  be  prca^od  to  the  king 
iy  the  Speaker. 

Sir  Edw.  MmtUiig^'  N«t  jn  «or  power  to 
appqint,  vihetber  the  mfaole  Honpe,  or  ^wer, 
afcall  eometo4Jbieking.  To  leave  that  to  him. 
Mr.  Secrstory,  ClvmceUor  Exehequer,  Master 
of  the  li^^Ms,  jirasently  to  aifnify  tojik  mft- 
jesly  tbe.deiiie  of  .tba  Hoqae* ' 

Jdatter  ^  a^  Wardi.  To  toke  especial 
c««e  of  airm^,'Siahe'8  motion,  to  answer  the 
.cacond  nf  l  ja.4.  Neither  to  aoouse^  or  €;&- 
ttoae  onneiTea.  Tb  shew  our  jiid^nswnt  to 
have  been  hastened  h^  our  $itB\. .  To  dsaare, 
the  king  will  deal.wilh  us,  as  a  lalhcr. 

JMflyA. 
Mt,S€9nUi^.  Tbit  the  kioff  halh  mm- 


manded  him  to  let  the  Houise  Imov  his  carf 
about  Ftoyde.  Thanks  to  the  House,  for  tlieir 
love  to  him,  and  his  children.  That  the  kbg 
hath  given  order,  upon  Floyd's  petition,  to  his 
learned  counsel,  to  examine  Flojd.  That  the 
petition  was  delivered  by  Richard  Fioyde, 
where  the  king  thought  it  had  been  Inward 
Floyd  himself.  That  Floyd  now  examined 
bv  Mr.  Attorney  and  solticitor  d^eth  it. 
Will,  to  monx>w,  give  older,  to  have  this  exa- 
mined by  the  LoiSs,  upon  oath ;  and,  if  it  shall 
be  proved  there,  wiU  punish  it,  according  to 
our  desire ;  conceiving  us  to  have  no  power  of 
an  oath.  That  for  the  precedent  1  H.  4.  the 
long  (whereto  Mr.  Spealier  replied)  was  pre- 
pared  to  have  given  an  answer;  but  did  for- 
bear, in  respect  many  there  were  no  members 
of  this  House. 

Mr.  StfUiciior,  That  the  king,  as  spon  as 
Mr.  IS^^eaker  and  the  House  gone,  the  king 
oonumtted  the  examination  of  Floyd  to  tli^ 
attorney  ~and  him.  Floyd  denied  it.  Th^ 
the  attorney  told  him,  he  had  denied  his  scan- 
dalizing of  sir  Francis  jBvers,  tiU  he  shewed 
him  his  hand-writing;  which  he  again  now 
absolutely  denied.  1  lut  the  king,  upon  thi# 
denial,  the  more  desirous  to  punish  him :  And 
therefore  leaveth  it  to  the  judgment  of  the 
House,  whether  to  insist  further  upon  their 
right,  iM*  judging  tbishusinen  heret  or  to-go  to 
the  liords  in  this,  as  we  have'd^pe  in  aU  oth^ 
business  this  session. 

Sir  /.  PerroU,  To  hare  it  ooQsii)ere^,  wbe* 
ther  we  be  a  court  of  record,  and  wheth^  ytp 
have  not  power  to  gire  an  oa^. 

Sir  W.  Strowde^    Thip  no  seaMiudile  motioii 

now.    To  go  to  the  I^rds.  Th^  eyaminatMm 

will  be  long,  and  will  defer  his  punishment. 

To  go  about  thfit  now,  which  may  best  adv^m^ 

'  the  yood  of  our  oountriea. 

Su-  Ra,  PhiUippe$.  In  our  judgment  aa  VHicb 
lore4o  the  long,  and  his,  as  ever  from  any 
Houae  pf  Cprnmons ;  and  as  much  duQ/:,  iji 
desiring  the  execution,  as  ever  from  ^ny .  To 
sitdoprn,  and  meddle  to  more  in  this  busiipess. 
Mr.  Afford.  This  House  never  so  shakofi 
in  Judgment,  aa  now.  Our  jud^nent  gene* 
rally  known.  That  done  by  us,  in«oe  ease, 
for  the  kiiMT's  issue. 

Sir  DTBiggs  concoidat  wkh  sir  Ro^  Phtt^ 
liphes. 
.  Sir  2%o,  '/emrpa,  aooordant.  If  any  oool^ 
maintain  wbai  we  have  deiM^,  wouM  never  ;nt 
down.  If  thM  true,  which  we  have  heaiyl 
hese,  lAuB  the  greatest  court  of  Kngland,  aii4 
the  least  power. 

Sir  Wm.  Herberte,  We  have  giifen  pur 
judgment :  The  king  may  stay  the  execution* : 
We  cannot  help  that.  ^ 

.Mr.  Mallet.  This  a  eonrti  where,  la  w«  iWl 
discretion.  Hie  best  diacrelioa,  to  leave  $hii 
matter  now* 

Ittr  Eda>.  Sl$€kvifle,  While  Floid  Aot  punish* 

j^t.Wfi  .^1  suffer.    No  loss  of  privilege,  lor  the 

Lords  do  concur  with  us  in  the  aestenoe,  notto 

•ootrmonn, 

•^  Odor.  Jlcvr.  TUnketh  jKet,ytb^y  gktB 
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tbif  judgin^t  hute,  as  well  as  juttum :  For 
dione  upon '  good  reason .  An  oath  not  requisite 
in  all  causies.     The  matter  not  obscure,  bat 

Slatn.    Not  to  go  to  the  Lords.  '  To  rest  here, 
'or  that  his  majesty  may  stay  the  execu- 
tion. 

Sh*  Edw.  CecilL  We  the  sinews  of  the  com- 
monwealth. To  regard  our  loyalty,  and  the 
bonomrof  this  House.  Not  to  go  .to  the  liords, 
to  moTethem  to  pstch  up  ourmults. 

Sir  Tho,  How*  The  liberties  of  this  House 
much  shaken  now.  Thinketh  our  judgment 
rightly  eiven  and  may  stand  upon  reoora  here, 
as  our  cUimi  That  this  cannot  now  come  to 
the  Lords,  either  with  us,  or  without  us :  Not 
with  us,  without  our  dis^^ce ;  nor  without  us, 
because  cannot  lake  notice  of  any  pUUic  grie- 
vance {as  this)  without  complaint  thereof  nrom 
hence. 

Mr.  Treasurer.  Not  moved,  or  intended,  we 
should  not  carry  this  to  the  Lords,  or  consent  to 
h;  but  leave  the  course  thereof  to  the  king, 
and  speak  no  more  of  it. 
Mr.  Secretary  J  accordant. 
Sir  H^  Withringion,  Thinketh  not,  but  we 
have  power  to  g^ve  an  oath;  And,  for 'prece- 
dents ;  every  precedent  had  a  beginning. 

Sir  H.  Pooie,  To  proceed  in  this  by  way  of 
bill. 

'  Sir  Edw,  Gyles,  Not  to  wave  our  right. 
*niinkethin  his  concience,  we  have  done  well, 
and  judicially.  Not  to  go  to  the  Lords  in  this 
course.  To  leave  it  to  the  king,  and  with  the 
king. 

master  of  the  Wards.  Sorry,  we  driven  to 
tills  strait"^  not  much  election ;  Cannot  eo  back 
fVom  our  judgment.  We  have  appeals  to  the 
Idng :  Can  go  no  higher.  To  g^  no  lower. 
To  go  once  agabi  to  3ie  kine,  and  to  let  him 
know,  what  we  have  done,  hath  been  out  o^ 
our  zeal  and  love  to  him,  aind  his  children.  To 
denre  him,  once  again,  to  do  trith  us,  as  a  fa- 
ther.; and  not  to  put  ns  over  to  the  Lords,  but 
himself  to  end. 

Sir  Sam,  Sands.  No  member  of  thb  House 
ought  after  a  question,  to  question  the  power 
of  this  House.  That  the  judgment  given  out 
of  a  great  zeal  and  love  to  his  migesty.  To 
let  the  world  know  no  pique  between  the  king 
and  his  people.  Not  erroneous,  nor  coram  non 
judice.    A  court  of  record:    Therefore  may 

give  an  oath.  Disuse  loseth  no  privilege, 
[ow  long  have  the  Lords  disused  to  gite  ju%- 
ments  in  partiament  f  The  king,  as  h«ul,  pre-* 
oent  here,  and  in  all  his  eourts.  -  We  punish 
here  abuses  to  the  members  of  onr  House, 
yea,  todieir  servants;  much  more  to  the 
fang's  Mood.  To  enter  the  judgment.  Let 
him  bong  his  Writ  of  Error.  ^  corruption 
in  us,  but  by  our  love  to  the  king.  We  judge 
many  things,  without  oath.  Sherifls,  &c.  pass 
hills.  That  we  were  a  court  before  ever  swear- 
ing tipon  a  book  introduced.  These  <hd  swear, 
'ondpnotTst,  as  deeply,  and  credibly,  here,  as 
•«oald.be  by  swearing  upon  a  book. 

Sir  Francis  Seymor,  and  sir  Francis  Fane. 
^  put  it  to  tbeqiJMioB,  whether  the  judg- 


ment shall  be  entered,  or  not*    So  sir  William 
Spencer. 

Mr.  Smyth.  That  tiie  earls  manhal,  in  this 
case,  upon  complaint  would  have  punished  it ; 
yet  examine  not  upon  oath.  Knoweth  this  in 
tus  own  case. 

I%r  Tho.  IVentworth,  That  the  judgment 
rijghtiy  given  execution  may  be  staj^ed  by  the 
king :  w>  hath  been,  of  judgments  given  by  the 
Loras. 

l%r  Edw.  Cok^.  Judgment  not  to  be  stayed, 
for  Great  Seal,  &c.  yet  where  felony  or  trea- 
son, the  kin^  may  stay  the  proceedmg^.  This  ' 
judgment  given  for  the  king:  For  his  blood. 
Any  man  may  stay  his  own  suit.  Not  to  ques- 
tion the  judgment.  Every  man,  though  ab- 
sent, involved  in  tiie  jud^ent ;  yea  the  judg- 
ment his,  though  he  of  a  contrary  opinion. 
Concars  ditcardia.  The  judgment  already  en- 
tered. The  king  may  stay  the  execution, 
where  he  only  party.  In  appeal,  not  to  stay  ; 
in  indictment,  otherwise. 

Sir  Tho.  Warton.  First  to  read  the  jud^ent. 

Mr.  Sollicitor.  WUl  not  so  about  to  dissuado 
them  from  this.  Not  to  ck>  fit  things  unsea- 
sonably. That  this  question  grew  by  a  mes- 
sage from  the  king. 

Sir  Edw.  Coke,  Sir  Ro.  Pbillippes,  Mr.  Noy, 
Mr.  Alford,  sir  Sam.  Sands,  Master  of  the 
Wards,  sir  Nath.  Rich,  sir  Edw.  Ceoill,' pre- 
sently to  retire  iiito  the  committee  chamber, 
and  to  set  down  in  writing,  the  judgment. 

Sir  Edw,  Saekvyle.  That  all  our  proceedings 
may  be  entered  here,  and  kept  as  Records. 


The  Report  in  Grey's  Debates  of  the  speeches 
made  in  tne  House  of  Commons  in  the  pro^;ress 
of  the  Proceedings  against  Thompson  is  as 
follows : 

Upon  reading  the  Report  of  the  Committee 
appomted  to  examine  the  complaint  againsi  him 
(See  p.  3.  sup.) 

Sir  Robert  §Markham.  I  would  not  send 
him  to  Rome,  for -fear  that  he  is  their  chap- 
lain already,  but  I  would  banish  him  to  Genera ; 
for  he  says,  <•  They  are  worse  ftan  the  devil 
that  are  Presbytenans."  Put  him  into  tho  bill 
of  banishment  of  the  papists.      *    - 

Sir  Francis  Winnington.  I  take  this  bu- 
siness  to  be  of  ffreat  conoemment.  When  I 
flpeak  against  audi  men  as  these,  I  speak  for 
tne  church.  Three  things  this  report  runs 
upon.  •  First,  bokl  and  im|Nident  reflections  on 
the  king  ;  and  it  is  our  duty  to  take  notiee  of 
such  men.  Next,  I  never  heard  any  man  so  con- 
fident and  rantmgly  assert  plj«^  ;  and  next, 
assertiiig  of  arintraty  power. .  lie  is  a  most 
admirame  preacher,  ana  takes  upon  him  •  to  as- 
sert thooe  things-!  There  were  many  witaesses 
heard — ^He  is  restless  in  and  out  of  the  pulpit 
in  imposing  these  doctrines,  and  this  magnifies 
his  offence,  that  it  was  done  in  interval  of  par- 
liament, in  the  boldness  of  the  papists.  It  is 
worthy  your  oonsideiitioQ  what  to  do  wi^ 
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this  man.  I  hftve  lieard  of  a  preoedent  of  sen- 
tencm^  wath  a  powm  to  ride  through  the  citv 
with  his  ihoeto  the  horse's  taH.  If  you  banisn 
him,  it  is  the  way  to  make  htm  a  cardinal ; 
snch  companj  as  yon  intend  in  your  hill  is  pre- 
ferment to  hmi :  Some  men  we  see'wiU  strug- 
gle hard  to  keep  the  protestants  from  being 
united,  and  I  must  bdiefe  that,  at  the  bottom, 
they  lore  popery  better  than  the  protestant  re- 
ligion. \fe  may  raise  a  dispote  amongst  the 
I^nls  ;  thoi^h  the  man  seem  too  little  to  im- 
peach, yet  bis  crimes  are  great  enousrh  for  the 
Commons  of  England  tp  charge  him  upon ; 
and  let  diebishomsee  what  kind  of  cattle  these 
are  that  scandanae  the  church,  llierefore  I 
would  resolTe  upon  some  questions,  viz.  '*That  , 
he  has  impodently  scandalized  his  majesty  and 
the  protestant  religion  ;"  and  when  you  hare 
put  diese  to  the  rote  upon  him,  the  best  way  is 
to  make  him  exemplary.  I  was  thinking  of  a 
short  bill,  to  put  a  character  of  disability  upon 
him,  for  really  there  are  snch  a  multitude  of 
people  in  the  pbt  (and  that  borders  upon  it)  that 
you  cannot  well  impeach  him.  Such  sort  of 
peofde  as  these  absolutely  endeavour  to  destroy 
the  doctrine  of  the  church,  and  to  bring  m 
popery,  and  «uch  as  those  that  foment  dis- 
sentions  amongst  protestants. 

Serjeant  Alaynard.  This  Thompson  is  as 
nau^fhty  a  man  as  can  be  ;  he  has  ^^andalized 
religion,  fallen  upon  the  dead,  that  most  excel- 
lent princess  queen  Elizabeth,  and  scandalized 
the  protestaiits  in  the  pulpit,  besides  prosecuting 
men  for  not  copainff  to  church  when  the  church 
doors  were  shat.  I  wish  you  oould  punish  him 
as  he  deserves.  I  think  he  that  scandalized 
tiie  queen  of  Bohemia  had  sentence,  by  im- 
peachment, to  ride  with  his  face  to  the  horse's 
tail.*  But  I  would  not  send  him  beyond  sea, 
fiM*  there  he  will  be  favowred.  I  would  fain 
see  how  the  fathers  of  our  church  will  look 
upon  this  man,  I  wonder  that  he  has  been 
suffered  in  the  church  so  long.  I  would  im- 
peach him  to  the  Lords,  and  then  see  whether 
you  may  mend  their  judgment  against  him,  in 
a  biO,  wmch  will  be  much  more  temble. 

Sir  Tho,  Ltt,  It  is  necessary  that  you  take 
notice  of  this  matter.  This  spiritual  sword, 
which  tbey  all  complain  of,  does  the  mischief. 
If  the  bisfapp  of  the  proper  diocese  had  done  his 
duty,  he  had  saved  you  this  labour.  Therefore 
I  would  pass  a  vote,  <*  That  he  is  a  scandal  to 
his  own  function,  and  that  he  has  dishonoured 
the  king  ;"  and  add  what  you  will  else  to  it. 

CoL  Birck'.  The  great  tendency  of  the  evi- 
dence was,  <<  That  he  defamed  and  cried  down 
the  reformation."  Pray  put  that  in  its  proper 
place. 

CoL  Titus.  When  one  considers  what  mon- 
strous conspiracies  are  against  our  liberties,  and 
to  change  tne  government  both  of  church  and 
state !  Tliere  are  a  sort  of  protestants,  who 
make  use  of  the  profession  of  the  protestant 
religion,  to  injure  the  protestant  religion.  And 
where  did  this  Mr.   Thompson  do  this,  but  in 

*  See  Fbyde's  Case. 


one  of  the  moat  capital  cities  of  the  Idi^fdom  ? 
His  punidiment  cannot  be  too  great.  Hehar 
not  only  defkmed  the  king,  mtt  spoken  re« 
proachfutty  of  the  protestant  religioD,  and  of 
^neen  Elizabeth.  No  one  protestant  would  do 
It,  and  he  has  cast  the  plot  upon  the  protestants. 
Should  you  peas  bat  a  light  censure  upon  this 
mauy  he  would  laugh  at  you.--  Thei-efore  be 
sure  that  in  your  vote  you  hit  upon  every 
thing  he  is  guilty  of.  Two  or  three  gentlemen 
may  withdraw,  and  word  the  question. 

Upon  proposing  the  Vote  against  him,  (see 
p.  7.  mp,) 

Sir  WilUam  Jotte$,  You  have  made  a  just 
Vote,  but  if  you  do  no  more,  he  will  come  off 
too  lightly.  You  may  trust  him  now  with  this 
Vote  in  Bny  judicature;  but  I  would  stop  the 
mouths  of  his  fellows,  and  in  the  face  of  all  tho 
world,  I  would  publish  the  evidence  against 
him,  and  let  the  church -men  see  what  sort  of 
sons  they  have.  They  who  think  him  too  fittle 
for  impeachment,  think  him  too  big  for  a  bill ; 
but,  to  prepare  the  Lords  and  all  men  for  his 
sentence,  1  would  impeach  him. 

Colonel  T^^tts.  No  man  thinks  that  this 
Thompson  deserves  punishment,  and  a  severe 
one,  more  than  I  do,  but  I  am  at  a  stand  what 
that  shall  be.  You  are  moved  for  "  Banish- 
ment with  the  most  considerable  papists."  I 
do  think  him  a  papist,  and  much  more  because  . 
he  calls  himsea  a  Protestant.  I  do  remember 
several  persons  you  have  impeached,  an  earl 
into  a  duke  [Lauderdale,]  and  an  earl,  almost  . 
into  a  marquis  [Halifax.  He  was  soon  afler 
so  created.'f  And  some  into  being  public  mi«  . 
nisters.  The  effects  have  be^i  like  thunder 
upon  mushrooms ;  it  does  but  make  them  grow, 
not  bUst  them.*  Dr.  Main  waring  was  impeach- 
ed by  the  Commons,  and  was  broiiffht  to  the 
bar  on  his  knees  in  the  Lords  I&use,  and 
he  there  recanted  what  he  had  written  and 
preached.  He  was  Dr.  Maiawaringt  before 
you  impeached  him,  and  was  lord  bishop  of 
-    »     ■        ■        ■  —  ».■■-■        .1 

*  The  like  happened  here.  See  the  note  at 
the  beginning  of  this  case,  p.  1. 

t  See  his  Case,  vol.  3,  p.  335,  of  this  Col- 
lection, where  it  may  be  noticed  that  one  part 
of  the  judgment  pronounced  against  him  was, 
<^  That  he  should  be  for  ever  disabled  to  have 
any  ecclesiastical  dignity,  or  secular  office." 
On  the  18th.  of  April,  1640,  in  the  next  parlia- 
ment that  met  alter  this  transaction,  the  Lords 
took  up  this  business  again ;  and,  having  read 
the  declaration  of  the  Conunons  against  the 
now  bishop  of  St.  David's,  and  the  sentence  of 
the  Lords,  they  refer  the  whole  to  their  Com- 
mittee of  Privileges,  with  leave  to  the  bishop 
to  allege  any  thing  before  the  said  Committee, 
on  his  part,  either  by  pardon,  licence,  or  other- 
wise. On  the  21st  of  April,  they  order  the  re- 
cords to  be  brought,  that  the  House  may  de- 
termine this  cause.  But  on  the  HB&l  of  April, 
the  king  sends  a  message  by  the  Lord  Keeper, 
**  That  nis  majesty,  understanding  there  ^ras 
some  questioii  conoeming  Dr.  Mainwaring, 
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SL  Dmd'ft  iAer.  Some  bsTemoved,  '«TlMt 
tiiis  'Rioii^ewi  AoM  ride  with  hishceto  the 
^MMTse's  tfttl  ;"  but  that  wmild  be  •omethiiig  se- 
Veie  lo  <Mie  of  his  oo«t ;  but  eeouig  he  has  for- 
vgot  his  Goai  all  his  life,  the  Conunoas  may  for- 
.Mt  it  fiir  one  day.  I  would  impeach  him,  that 
we  bwhops  may  see  what  their  sons  h«re done; 
*  HflBC  est  docdrina  fiiii  vestii.'  They  have  so 
this  doctrine,  and  have  been  so 


•f-.*' 


DOW  bishop  of  8t  David's,  had  giren  command 
^at  the  said  Dr.  Mainwaring  shall  not  come 
and  sit  in  i^rliameot,  nor  send  any  proinr  to 
the  parliament."  Thereupon,  it  was  ordered 
io  be  enteied  so.  Lords  Journal.  *<  I  do  not 
Mcolieet,"  says  Mr.  HatseH,  ^  to  have  seen 
tfaia  last  very  «Klraoidinary  (and  illegal)  exer- 
of  the  kmg^  authority  taken  notice  of  in 


any  hislory."  fitoe  iiirther,.Commons  Journal, 
lbs  «Sd  of  Feb.  1640.— See,  too,  Sheridan's 
Caae,A.J).  1680,1681. 


far  ftmm  pnaishiiy  hm»  tbal4iiey  have  pre- 
ferred him ;  and  (hiBrafore  ^»ey  aie  thought 
bv  ill  people,  groat  finr^unm  of  iSbu  man. 
iBerafore  I  wwld  iayrMh  hiia  before  the 
Lords. 

$ir  W,  Jones,  I  cannot  tBUwhen  his  im- 
peachment inll  have  an  e»d.  whether  ever  or 
no ;  therefore  I  would  puUish  wh^  is  agaiuil 
him,  as  a  warning  to  other  church^isem  .<»nd  ia 
justification  of  yourselves. 

Sir  Fr.  Wilmington,  I  look  upon  tlus  chargt 
against  Thoamson  as  a  national  buiJneBs,  aid 
to  be  part  of  the  plot  J  andsudithiii^  as  these 
afe  fit  to  be  known  to  the  worid,  ths^  they  may 
see  what  is  libdled  upon  the  king. 

Bf r.  Harbcrd,  Some  of  the  cJoqg^  a»e  so 
afraid  that  we  should  unite,  that  they  are  ahnoat 
impists  themselres ;  and  asfiMrtbe  chusdi  of 
Ei^land  that  have  endeavoumd  to  aspene  us, 
let  &e  world  see  what  sort  of  ca^  Ihey  hrfiod 
up. 


273.  Case  of  James  Skene,  .for  treasonable  Opinions  and  Decla- 
rations :*  32  Charles  IL  a.  d.  1680.  [Araot's  Collection 
and  Abridgement  of  celebrated  Criminal  Trials  in  Scotland.] 


1  HE  piisoner,  who  vras  brother  to  the  hiird 
of  Skene,  was  prosecuted  at  die  instance  of  his 
majesty's  adyocate,t  for  high  treason.  He  was 
diarged  in  the  indictment  with  being  accessary 
to  the  rebellion  headed  by  Balfimr  of  Kinlodi, 
and  Hackston  of  Hathillet,  at  Air's  Moss  and 
BothweQbndge ;  with  having  maintained  Ae 
hiwfiilness  of  that.rebellidn,  even  in  presence  of 
the  diike  of  York,  and  of  tiie  loras  of  privy 
councfl,  and  those  of  justiciary ;  withhavinff 
justified  the  excommunication  of  the  king,  and 
having  maintained  it  vras  lawful  to  kill  htm,  &c. 

The  proof  adduced  against  the  prisoner  was 
his  own  confession,  emitted  before  the  duke  of 
Yotk  and  privy  council  on  the  ISth  November 
1680,  of  which  the  tenor  ft^ows : 

He  said,  be  did  not  know  vdio  were  rebels, 
bnt  denied  that  he  was  present  at  the  battles  Of 
Botfawellbridge  and  of  Au-'s  Moss.  He  thought 
the  persons  engaged  in  'ttiose  insurrections  were 
not  rebels,  for  they  were  in  defence  of  Gfod's 
cause.  He  was  ndt  at  the  Torwood  conventicle 
v<4ieri  the  king  was  excommunicated,  nor  did  be 
•  know  who  contrived  it,  but  he  tbonght  the  rea- 
sons of  the  excommuuication  just.  Heacknow- 

♦    Records  of  Justiciary,  Nov.  22, 1680. 

t  Fountainhall  merely  nudces  mention  of  this 
Case  with  that  of  two  other  persons,  thus: 
*'  November  29, 1680,  James  Skeen  condemned 
to  be  hanged  for  disowning  the  king ;  and  on 
the  S9th  of  November  thereaiter  Potter  and 
Stewart  are  condemned  for  the  same."  Deci- 
sioiis,  vol.  1,  p.  lir. 


lodged  the  burning  the  acts  of  paritament,  be- 
cause they  vrere  against  the  Covenant ;  and 
would  not  admit  the  andiority  bf  the  king  or 
parliament  in  things  that  were  against  the  Co> 
venant.  He  £d  not  imo#  if  any  new  insurrec- 
tion was  plotted ;  but  he  believed  that  CKid's 
people  vrere  always  ready  to  take  anns  in  de- 
fence  of  themsdves  and  of  die  ffospel ;  that  he 
was  one  of  Crod's  people,  and  hap  resolved  to 
0ve  a  testimony  for  me  cause. — He  thought 
QieMUng  of  me  archbishop  of  6t.  Andrews 
was  not  murder ;  That  there  is  a  declared  war 
between  those  who  serve  the  Lord,  and  those 
vHio  aervp  the  king  against  the  Covenant ;  and 
^at  it  is^'law^l  to  km  such  in  defence  of  the 
gospel ;  That  the  king  being  excommunicated, 
and  there  being  now  a  lawful  declared  war 
against  him  on  account  of  the  breach  of  the  Co- 
Tenant,  it  is  Jawful  to  kiU  him,  and  all  those  who 
are  in  opposition  to  the  Covenant. 

He  renewed  hb  confession  before  the  Court 
and  JuiT.  He  vras  desued  to  deliberate  before 
he  sfaoold  sign  it :  *He  answmd,  he  had  re- 
solved to  sign  it ;  he  tbouffht  it  his  honour  to 
do  so;  and  ne  did  It  accor£ngly. 

The  Jury  unanimously  fbund  Ae  prisoner 
*^  guilty  of  the  treasoname  p^mes  and  expres- 
sions mentioned  in  his  dittay ,  and  that  by  his 
own  confession."  The  Cowi  sentenced  him  to 
be  taken  to  the  Cross  of  B^inbuigh  on  the  ?4Ui 
of  November  instant, -lo  be  hanged  on  a  gibbet 
-till  he  be  dead,  his  h^  to  be  separated  from  his 
body,  and  fixed  on  the  Netheibow,imd  his  whofe 
estate,  realand^peijsoQal,  to  be  forfeit^. 
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274.  Case  of  John  Nivkn,  Captain  of  the  Sliip  Fortune  of  London^ 
for  Lcashig-making  against  James  Duke  of  Albany  and  York: 
32  Charles  II.  a.d.  1680.  [Arnolds  Collection  and  Abridge- 
ment of  celebrated  Criminal  Trials  in  Scotland.] 


dictment  at  the  itMtattoe  of  his  mijesty's  ad- 
▼ocate,  setliBg  lortb,  that,  by  the  statatory 
law,  and  the  practice  of  this  reahn,  Leasing- 
maktni^,  the  cngeaderipg  of  discord  between 
the  king^and  lus  people,  and  tiie  ottering  slan- 
derous speeches  to,  the  distwbance  of  govern- 
ment, are  crimes  of  a  capital  nature,  yet  the 
prisoner  had  been  guilty  or  them  *,  by  railing 
a^painst  the  duke  of  Albany  and  Yoik,  the 
kmef's  brother  i  by  charging  him  with  being  in 
«  a  pfot  to  take  the  Icing's  li&;  with  combining 
with  the  French  king  to  invade  England ;  ana 
with  coming  to  Scothtnd  on  purpose  to  make  a 
party  to  ioSroduce  Popery .<*-Frivoleus  objec- 
tions to  the  rrie?ancy  of  the  indictment  were 
urged  for  the  prisoner,  and  repelled  by  the 
court  f-. 

Winiam  E^cles,  writer  in  Edinboi^gb,  de- 
posed, that,  being  in  Dysart  on  the  day  libelfed 
in  company  with  the  prisoner,  and  some  others, 
the  pTMier  inquired  at  the  deponent,  and  the 
rest  of  the  company,  what  stOe  of  reception 
the  duke  of  YoriEhad  met  in  Scodandf  To  this 
the  deponent  answered, '  he  had  been  received 
acoordmg  to  fais  great  quality  and  merit,  and 
that  he  was  a  fine  Prince;'  and  the  prisoner 

*  Records  of  Justiciary,  July  15th.  1680. 

t  A  very  unjust  aecount  of  this  TVial  is  gi?en 
by  Wrd  FountainhaO,  in  his  Decisions,  vol.  1.  p. 
108.  Hie  prisoner  indisputably  fell  within  the 
tjnranuical  statutes  against  Leasing-making, 
and  there  seems  no  doubt  of  his  having  be^ 
guilty  of  the  fact.  Fountainhall  is  deemed  a 
writer  of  authority.  He  was  upon  the  side  of 
law  and  liberty ;  nut  any  one  who  is  conversant 
in  the  aflhirs  of  that  penod,  and  who  compares 
the  result  «C  his  knowledge  with  the  cases  in 
Foiiftlaiiilian,  must  be  ao^leofthe  extreme 
pttrth^ty  of  that  writer ;  a  propensity  which, 
m  times  Meh  as  those,  it  was  veiy  diAciilt  to 
resist.--4IispartMtity  is  the  km  sarprinng,  as 
he  appears  not  to  have  been  uBthiged  with 
fanaticism ;  and  those  who  have  occasion  to 
compare  his  Journals  with  the  osiginal  records 
«f  Justiciary,  wfll  see  little  reason  to  oompb'- 
nent  him  upon  his  accuracy. 

FoantainhalVs'aMOimt  is  as  Ibttows : 

Cr.  Court  Jnly  16,  1680. ^^Niven,  the 

matter  of  a  ship,  was  panneUed  forusmg  some 
radi  exptessitAitf  against  the  Mce  of  Yonc,  tiz. 
That  he  was  on  t^  Perish  plot  of  takaig  away 
the  king's  Kfe,  and  overtaming  our  religion 
and  government ;  and  that  he  was  to  consent 
to  tro  brh^ing  over  the  French  kii^  wkh  an 
army  into  Britain  ;  and  that  he  had  eome  him- 
self to  Soothuidto  mfllce  a  popish  taction  there. 
This  was  spoke»in  eoj^s,  and  wHi  some  qua- 


replied,  there  was  not  one  of  ten  thousand  in 
England  who  would  say  sp.  He  added,  thaS 
the  duke  of  York  was  in  a  plot  to  take  th« 
king's  life,  and  had  combined  with  the  French 
king  to  invade  England ;  but  the  deponent  can- 
not say  whether  the  prisoner  expressed  thesa 
words  as  his  own  opimon,  or  that  of  the  peopla 
of  England.  l*he  prisoner  at  the  same  time 
said,  no  man  had  a  greater  regard  than  him 
for  the  duke ;  that,  under  his  royal  highness'a 
conduct,  he  had  lost  part  of  his  blood  in  his 
maiesty's  cause ;  and  that  he  would  be  ready 
to  hazard  lus  life  in  the  duke's  service. 

The  prisoner  objected  to  William  Tarbett,  a 
waiter,  being  received  as  a  witness ;  but  hia 
objections  were  repelled.  Tarbett  deposed, 
that  he  was  aoeidentally  in  Burntisland,  mtha 
house  of  cwtain  Seaton,  where  he  fall  in  com- 
pany with  the  prisoner,  and  two  Englishmen,  a 
shipmaster  and  his  nsate,  and  frequently  over* 
heard  discourses  between  them  relating  to  go* 
vemment ;  and  heard  the  prisoner  say,  wat 
the  duke  had  come  into  Scotland  to  make  a 
party  for  introducing  popery,  *  but  our  goa4 
M  English  hearts  would  not  suffer  that.' 

Michael  Seaton,  against  whom  also  the  pri- 
soner urged  objections  which  were  over-raW, 

lifications  ;  yet  he  was  conveened  on  the  acta 
of  parliament  against  leasing-makers  betwixt 
the  king  and  his  people,  thou^  it  was  ol^ected 
these  ads'did  not  meet  this  case,  he  neitiber 
haviiig  lied  to  the  king  of  his  people,  nor4o  tl^^ 
people  of  their  king ;  and  at  the  most,  it  was 
out  JCflftd!a&isi  mggnatum^  and  in  Engfand  amdk 
a  process  would  be  laughed  at  Yet  his  da«^ 
finioes  were  all  repelled  and  the  dittay  feuni 
relevant,  and  the  ubel  sustained,  and  admitted 
to  probatimi,  and  he  put  to  an  assise,  whareof 
7  cleansed  him,  and  7  found  him  gfuilty ;  and 
the  balance  thus  standiiig  equal,  piwost  Binny^ 
ehaaeellor  of  the  assize  round  him  guihyj 
albeit  the  ditlay  in  itself  was  neither  ndevant 
to  infer  the  pain  of  death,  nor  was  it  provai 
againstbdm;  but  this  was  done  to  fioght  ll^off .» 
land  and  gratify  his  royal  higfaBess.  But  m 
modemtion  of  lex  unic.  CSooT  si  quis  Impsvat. 
maledtx  is  nunrie  cottmendable,  and  such  <• 
piBctioe  Aauld  not  be  ataadin^  on  fecord.-— k 
IS  tme  he  deserved  a  severe  puMshmant,  bu( 
law  cannot  stretch  it  to  death.  The  pronounce ' 
iagef  scantencewas  delayed  till  tiie  4th  of  Au- 
gust, an  which  day  they  wdaiiud  bins  to  ha 
haiwedontiieiathrflf  AogiMtiheraiAert  Bit 
the  ju4^  knew  the  ldng,lgr  &e  dakaafYork^ 
mediitton,  was  sending  a  rpwiMisii,  at  least 
a  letter  converting  the  senlaaee  lofaansbMn^ 
and  conflsoatiiig  his  aUp  aad«l>  hit  foodat^lM 
prsftdring  his-CNdiloca  tj^mm  t»  tetisk.  .. 
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deposed,  that  in  bis  own  house  in  Burntisland, 
upon  a  Sunday  in  April  last,  he  was  sent  for  into 
the  room  where  the  prisoner,  two  English  sea- 
men, and  WUliam  Tarbett  were  drinking.  He 
heard  Niven  and  the  other  Englishman  speak- 
ing extraragant  commonwealth  langu^;e,  and 
particularly  concerning  the  duke  of  York. 
He  could  not  be  positive  that  the  words  were 
Aose  chari;ed  in  the  indictment,  Tiz.  that  he 
had  come  to  make  a  partv  to  introduce  popery, 
but  thinks  they  were  to  tnat  purpose. 


The  Jury,  by  a  plurality  of  roices,  found  the 
prisoner  guilty  of  leasing  making  against  the 
duke  of  York. 

On  the  4th  of  August,  the  court  sentenced 
the  prisoner  to  be  hanged  at  the  cross  of  Edin- 
burgh on  Uie  18th ;  l>nt,  on  the  6th  of  that 
mmith,  the  court,  in  consequence  of  an  act  of 
priyy  council,  proceeding  upon  a  letter  from  the 
king,  suspended  the  execution  till  his  mi|ie8ty*s 
furSier  pleasure  should  be  declared ;  and  it  does 
not  appear  that  the  Sentence  ever  was  execoled. 


275.  Proceedings  iVi  Parliament  against  Edward  Seymour,  esq.* 
a  Member  of  the  House  of  Commons  and  Treasurer  of  the 
Navy,  upon  an  Impeachment  of  High  Crimes,  Misdemeanors, 
and  Offences:  32  Charles  II,  a.  p.  1680.  [Journals  of  both 
Houses ;  8  Grey's  ^Debates,  35  ;  4  Cobb.  Pari.  Hist  1222.] 

mour  has  attempted  this,  or  not.  I  hqie  yon 
will  think  that  none  g'uilty  of  snch  crimes,  bul 
fear  a jmrliament  One  thingr  more ;  wiUi  what 
impenousness  did  he  put  the  Commons  in  con- 
tempt, and  did  talk  of  «  Wind-gaps !"  I  be- 
lieve you  will  find  matter  against  him,  to  send 
him  to  the  Towet. 

Mr.  Seymour,  In  order  to  methods  of  parlia- 
ment, the  reading  of  the  Articles  must  faaTe  tho 
motion  seconded,  and  I  do  second  it,  that  the 
Articles  may  be  read. 


House  of  Commoks.    Nov,  19,  1680. 

'  Mr.  Vernon.  "  I  HAVE  Artides  of  Accusa- 
tion of  crimes  of  a  high  nature  against  Mr.  Sey- 
mour. I  think  he  is  not  here.  I  shall  under- 
take to  prove  them.  I  move  that  he  may  be 
here  to-morrow  morning  to  answer,  and  his 
chaige  will  be  brought  in.  To  charge  him, 
and  not  present,  I  know  not  Ae  method  of  par- 
fianvent,  but  we  hare  Aitides  ready . 

Mr.  PUkington.  I  desire  he  may  be  here  to- 
fnorfow  to  answer  his  charge. 
/  Ordered,  That  Edward  Seymour,  esq.,  do 
attend  the  service  of  this  House,  in  )iis  j^aee, 
to-monrow  morning. 

November  30. 

Sir  Gilbert  Gerrard  acquaints  the  House, 
That  he  had  Articles  of  Impeachment  of  High 
Crimes,  Misdemeanors,  and  Oflfenoes,  against 
Bdwvrd  Seymour  e8(|.,  one  of  his  mi^esty's 
most  honourable  Privy  Council,  Treasurer  of 
the  Navy,  and  a  member  of  this  House ;  and 
then  proceeded  as  follows : 

Wmmever  sueh  Articles  are  brought  to  rtiy 
hanib,  and  I  am  satisfied  with  the  proof  of 
them,  I  take  it  to  be  my  duty  to  exhibit  them. 
I  shall  only  say,  I  have  known  thisj^fentleman 
fikmgwhde;  his  fortune  was  ruaed  in  this 
House,  and  how  he  comes  now  under  suspi- 
cimi  of  .these  Articles,  he  can  best  answer, 
tfliis  gentleman  (if  what  fame  says  is  true)  has 
labmiied  vrith  industry  to  prorogue  or  dissolve 
this  parliament,  whidi  all  think  will  ruin  the 
ki«g,  religion,  and  all  we  have*  I  make  this 
use  of  it,  that  the  king  knows  whether  Sey- 

*  lUt  Bfr.  Seymour,  wko  succeeded  to  aba- 
MOfllcy  upon  th«  death  of  his  father  in  liS88, 
^ftd  is  pertiaps  more  knovm  by  the .  jq^peUatbn 
of  Sir  Bdward. Seymour,  had  beea. thirteen 
«Mrs.be6»ethis  time  ▼enr active  in'thepro- 
#eention  oflordCbwendon  ^See  the  proceeduigs 
Msinst  the  eari  of  Cbrendon,  vol.  6,  p.  317,  of 
^  CoUeetioa  .  4  Cobb.  Pari  Hist.  470  et 

4 


The  Articles  were  dien  read,  and  are  as 
follows : 

Abticlbs  of  Ihpeacbmemt  of  BBgh  Crimes, 
Misdemeanors,  andOflences,  a^n^  Ed- 
ward Seymour,  es(|[.,  one  of  his  maje^y's 

*  '  most  honourable  Privy  Council,  Treasurer 
of  his  miyesty's  Navy,  and  one  of  them^u- 
bers  of  the  House  of  Commons  nowin  Par- 
liament assembled. 

"  1.  That,  whereas  the  sum  of  584,978/.  2s. 
S«f.  was  raised  by  an  act  of  parliBment,  for  the 
speedy  building  of  30  ships  of  war,  and  thereby 
appropriate  to  the  said  use,  by  which  act  it 
was  pardculariy  directed,  "  That  the  treasurer 
of  the  navy  should  keep  all  monies  paid  to  hira 
by  vurtue  of  the  said  act,  distinct  and  apart 
from  all  other  monies,  and  should  i&ue  and 
pay  the  same  by  warrant  of  the  principal  offi- 
cers and  commissioners  of  the  navy,  or  any 
three.or  more  of  them  ;'*  and  mentioning  and 
expressing,  **  That  it  is  for  the  building,  the 
guns,  rigging,  and  oCher  furnishing  of  the  said 
Surty  ships  of  wir,  and  to  no  other  use,  intent, 

sea.  and  the  Continualion  of  lord  Clarendon's 
IJfe].  It  is  observable  that  Arlington  [See  his 
Case,  antCj  vol.  6,  p.  1053]  Seymour  and  Os- 
boffne  [Seethe  Cases  of  the  earlof  Danbv  and 
of  the  duke  of  Leeds,  tfifrii}  who  hMcdllteen 
mosteager  and mo^t bitter m the  attaclf  upon 
Clarendon,  all  in  their  turns  became  the  objects 
of  similar  attseks.    In  the  Con1inttatioi|cf  this 
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parcel  of  the  sidd  sum,  raised  by  the  said  act, 
oeing  then  in  his  hands,  for  and  towards  the 
support  and  continuance  of  the  army  then  rais'o 
ed,  after  such  time  as,  by  an  act  of  parliament, 
the  said  army  ought  to  have  been  disbanded ; 

those  persons  had  before  that  time  been  im- 
peached, if  the  chancellor's  sole  industry  and 
mtercst  had  not  diverted  and  prevented  it.*  " 

See  also  lord  Carnarvon's  Speech  cited  in  th* 
case  of  lord  Danby,  it\fru. 

Burnet  says  of  him:  <<The  ablest  ftian  of  big 
party  was  Seymour,who  was  the  first  Speakerof* 
the  House  of  Commons  that  ^vas  not  bred  to  the 
law.  He  was  a  man  of  great  birth,  being  the  elder 
branch  of  the  Seymour  family ;  and  w  as  a  grace- 
ful man,  bold  and  ^ck.  But  he  had  a  sort  of « 
pride  so  peculiar  to  himself,  that  I  never  saw  any 
thing  like  it.  He  had  neither  sliame  nor  decency 
with  it.  He  was  violent  against  the  court,  tm 
he  forced  himself  into  good  posts.  He  was  the 
most  assuming  Speaker  that  ever  sate  in  the 
chair.  He  know  the  House,  and  every  man  in 
it  so  well,  that  by  looking  about  he  could  tell 
the  fate  of  any  question.  So,  if  any  thinff  was 
put,  when  the  court  party  was  not  well  gauered 
together,  he  would  nave  held  die  House  from 
doing  any  thing,  by  a  wilful  mistaking  or  mis- 
stating the  question.  By  that  be  gave  linie 
to  tho;^3,  who  were  appointed  for  that  mercenary 
work,  lo  go  about  and  gather  in  all  their  party. 
And  he  would  discern  when  they  bad  got  tb» 
majority.  And  then  he  would  very  fkiny  stale 
the  question,  when  he  saw  he  was  aure  to 
carry  it." 

Ailerwanls,  speaking  ofthe  parliament  whicti 
met  on  Maix:h  6,  1679,  be  says :  "  Seymour 
had  in  the  last  session  struck  in  with  sucti  heat 
against  Popery  that  he  was  become  popu^r 
upon  it :  so  he  managed  the  matter  in  this  new 
parliament  that  though  the  Court  named  Meres 
yet  he  was  chosen  Speaker."  This  heat  of  his 
a^nst  Popery  was  probably  one  cause  of  the 
king^s  r^ection  of  him  as  Speaker  (See  the  ac- 
count of  the  urooeedings  thereupon  given  in  4 
Cobb.  Pari.  Hist.  1092  et  seq.)  but  snnequently 
to  that  occurrence  he  had  strenuously  opposed 
the  bin  of  exclusion,  which  probably  was  one 
cause  of  the  hostili^  ofthe  Commons  against 
him  on  the  occasion  before  us.  Nevertoelese 
we  are  informed  by  Burnet,  (1  Own  Times.) 
496,  that  in  the  next  year  (1681)  be  Uked  the 
proiect  of  declaring  the  prince  of  Orange  regent 
witn  whom  the  regal  power  should  belod^. 
When  the  prince  of  Orange  had  landed  he  jomed 
him  at  Exeter,  and  was  the  proposer  of  the  *  As« 
sociation.'  The  Prince  intrusted  to  his  govern- 
ment Exeter  ^  which  he  was  Recorder,)  and 
Devonshire.  f>f  the  various  subsequent  changes 
and  chances  of  his  conduct  and  fortunes,  Burnet 
mentions  several  particulars,  but  I  doubt  whe-* 
therany  of  them  are  sufficiently  unoommoa 
in  the  history  of  political  life  to  xcquire  distinct 
meqtioD  in  this  place. 

The  following  may  serve  as  speoi'sens,  and 
it  is  to  be  hop^,  wiU  satisfy  tht  generality  of 
readers: 


or  purpose  wiiatsoever ;"  he,  the  said  Edward 
Seymour,  on  or  about  the  year  1677,  being 
then  treasurer  of  the  navy,  did,  contrary  to  the 
said  act,  and  contrary  to  the  duty  of  his  said 
otfioe,  lend  the  sum  of  90,000/.  at  8  per  cent. 

ViSe  oflord  Clarendon,  contains  a  passage  which 
is  neither  iminteresting  in  itself,  nor  unconnected 
with  this  observation : 

'*  Before  the  meeting  of  the  parliament, 
when  it  was  well  known  that  the  combination 
H^xs  entered  into  by  the  lord  Arlington  and  sir 
"William  Coventry  against  the  chancellor,  seve- 
ral members  of  the  House  informed  him  of 
v^  hat  they  did  and  wha^t  they  said,  and  told  him, 
'  That  there  was  but  one  way  to  prevent  the 

<  preiudice  intended  towards  him,  which  was  by 

*  railing  first  upon  them  ;  which  they  would 

*  cause  to  be  done,  if  he  would  assist  them 

<  with  such  information  as  it  could  noUbut  be  in 
'  his  power  to  do.    That  he  never  said  or  did  any 

*  thing  in  the  most  secret  council,  where  they 

*  two  were  always  present,  and  where  there 

*  were  ireqent  occa-sionsof  mentioning  the 
'  proceedings  of  both  Houses j  and  the  be- 
'  nayiour  oi  several  mcTiibers  in  botb«  but  those 

<  gentlemen  declared  the  same,  and  all  that  he 
'  said  or  did,  to  those  who  would  be  most  of- 

*  fended  and  ina^nscd  by  it,  and  who  were  like  in 
'  some  conjuncture  to  be  able  to  do  him  most 
'  mischief:  And  by  those  ill  arts  they  had  ir- 
'  reconciled  many  persons  to  him.  And  that  if 
'  he  would  now,  without  its  beino^  possible  to  be 

*  taken  notice  of,  give  them  sucu  information 

*  and  light  into  the  proceedings  of  those  gen- 

*  tlemen,  they  woula  undertake  to  divert  the 
'  storm  that  threatened  him,  and  cause  it  to  faQ 
'  upon  the  others.'  And  this  was  with  much 
earnestness  pressed  (o  him,  not  only  before  the 
meeting  of  tne  narliament,  and  when  he  was . 
lully  informed  or  the  ill  arts  and  ungfentlemanly 
practice  those  two  oersons  were  engaged  in  to 
do  him  hurt,  but  after  the  House  of  Commons 
was  incensed  against  him  ;  with  a  full  assur- 
ance, "  that  they  were  much  inclined  to  have 
accused  the  other  two,  if  the  least  occasion  was 
given  for  it.' 

**  But  the  chancellor  would  not  be  prevailed 
with,  saying,  *  That  no  provocation  or  exam- 
ple shoulddispose  him  to  do  any  thing  that 
would  not  become  him :  That  they  were  both 


privy  counseUors,  and  trusted  by  the  king  in 
his  most  weighty 'afiairs  ;  and  if  he  discerned 
any  thin^  amiss  in  them,  he  coold  inform  the 
king  of  It.  But  the  aspersing  or  accusing 
them  any  where  else  was  not  his  part  to  do, 
nor  coidd  it  be  done  by  any  without  some  re- 
flection upon  the  king  and  duke,  who  would  be 
much  OTOnded  at  it :  And  therefore  he  ad- 
vised them  in  no  degree  to  make  any  such  at- 
tempt on  his  behalf;  but  to  leave  him  to  the 
protection  of  his  own  innocence  and  of  God's 
good  pleasure,  and  those  gentlemen  to  their 
own  fate,  which  at  some  time  would  humble 
them.'  And  it  is  known  to  many  persons,  and 
possibly  to  the  king  himself,  for  wnose  service 
only  that  office  was  performed,  that  one  or  both 

VOL.  V1II« 
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new  diargc  of  nisiiig  atid  paying  tlie  imm  of 
900,000/.  ibr  the  di^toiding  <n  the  said  army. 
'*  S.  That,  whereas  an  act  of  pariiament  had 
uasaed  ihr  raauDg  nooey  by  a  poll,  for  enabling 
his  mi^eBtylo  enter  iuto  an  actoal  war  agamst 

aistencT,  disinterested  oi^otisin,  and  numerous 
other  Tirtnes.  Thus  it  is*  as  Mr.  Burke  says, 
**  lliepe  gentle  historians  (your  Garters  and 
NorrovB,  and  Clareneteux,  and  Rouge  Dragons). 
reoorJers  and  blazoners  of  nrtues  and  arms, 
dip  tiieir  pens  in  nothing  but  the  milk  of  human 
kindness.  The  v  seek  n«  fartfier  for  merit 
Ihan  the  preamble  of  a  patent,  or  the  inscrip- 
tion  on  a  tomb.  With  them  erery  man  created 
apeerisfi^a  hero  ready  made.  Thev  jndffe 
or  every  man*s  capaci^  for  ofBce  by  tba 
offices  he  has  filled  ;  and  the  more  offices,  tiie 
more  ability.  Every  genera)  officer  is  with 
themaMariborongb,  every  statesman  aBttr« 
leigh,  every  judge  a  ifturray  or  a  Yoike. 
They  who  a&ve  were  laugl<ed  at  or  pitied  by  all 
their  aeqnuntance"  The  might  have  added  who 
were  contemned  ordetested  by  all  who  had  any 
knowledge  of  their'  characters}  "make  a» 
good  afigure  as  the  best  of  them,  in  the  pagea 
of  GwfflmifEdmonson  and  Collins.^'  Letter  to 
a  Noble  Lord,  published  in  the  year  1796. 

I  subjoin  the   following  passage  from  Mr. 
Fox's  History  of  the  early  ^art  of  the  Reign  of 
James  the  Second,  because  it  exhibits.a  merito- 
rious part  of  Seymour's  conduct,  and  also  be- 
cause it  throws  light  on  the  suthei^tiGity  ef 
two  eminent  writers  of  Eufirlish  histoiy.    In 
reUting  the  transactions  which  occurred  at  the 
' '  opening  of  the  parliament  in  the  year  1685,  he 
so  little  shame,    says : 
tiutt'the  new  company  intended  to  follow  th^ '     '  **  As  die  grant  of  revenue  was  unannnous,  so 


'  WiMiaby  the  slid  two  teveral  acta  wvfe  ctaded,- 

'  ahd  Ihie  said  army  wan  continued,  and  kept  on 

Ibdk,  to  the  great  disturbanoey  haeard.  and 

ganger  of  the  peace  and  aafety  of  thisldng- 

ifota ;  and  ^  nation  Iras  afterwards  put  to  a 

In  n^bling  the  discovery  of  the  eovruptiona 

ef  tlie  old  East  Imfia  Company  m  the  year  1 095, 

the  bishflf  telb  us,  **  It  was  observed  that 

aotae  of  the  hottest  sticUeia  against  the  ooro- 

nany  did  inseosiblyj  not  only  tall  off  from  that 

'  neat,'but  tnmeJl  to  serve  the  eomtfiuiy  as  much 

^diey  hadat  first  endeavourea  todettroyk. 

'  Seytnour  was  among  the  chief  of  these,  aod  it 

'  was  said  that  he  had  14,000/.  of  their  money 

'  vndeir  the  colour  of  a  bargain  for  tfieir  sah- 

;  petre."  ▼ 

Again  in  s^ldngof  king  William^s  fifih 
pariiament  which  met  for  dispatch  of  business 
an  the  10th   of  March  1701,    Bum^  says, 
'  **  Upon  the  riew  ^  the  House,  it  appeared 
rery  evidently,  that  the  Tories  were  a  gi^  ma- 
jority ;  yet  they,  to  make  die  myatter  sure,  re- 
solved to  dear  the  house  of  a  great  many,  that 
'-  were  engaged  in  another  interest :  Reports  were 
'  %rouffht  to  them  of  elections,  that  nad   been 
'  leanmlously  purchased,  by  some  who  were 
'  concerned  m  the  new  East  India  Company  ; 
^instead  of  drinking  and  entertainments,   oy 
which  elections  were  fbrmeriy  managed,  now  a 
most  scanddoos  practice  waa  brought  in  of 
l»oying  votes,  with  Ao  little  decency  that  the 
electors  etu^aged  themselves  by  subscription, 
'  io  cfause  a  Uank  persoa,  before  tney  were  trust- 
Bd  with  the  name  of  their  candidate.    The  old 
'East  India  Company  had  driven  a  course  of 
c6trtttition  within  doors  with 


eacamplcj  but  with  this,  difference,  that,  whereas 


'the  former  had  bought  the  persons  who  were:  which  can  justig  be  stUed  a  debate  upon  it; 


elected^  they  resolved  to  bny  dections.    Sir 
Edward  Seymour,  who  had  dealt  in  this  cor- 
ruption his  whole  fife-time,  and  whom  die  old 
companj^  was   said  to  have  bought  before,  at 
a  very  high  price,  broig^lithefore  die  House  of 
Commons  the  discovery  of  imne  of  the  prac- 
'dces  of  the  new  company  :    The  nywin'ig 
Into  these  took  up  many  days;   in  conclusion, 
;die  matter  was  'so  well  |iroved,  that  several 
'dections  werededared  void:  and  some  of  the 
'persons  so  diosen,  were  for  some  time  k^  in 

C'  n;  after  that  they,  were  expelled  the 
96.  In  these .  proceedings,  great  pa^ality 
'appeared  ;  for  when  in  some  casos^  toniiption 
was  proreid  clearly  ajpainst  some  of  the  Tory 


"contary  side,  that,-  vrhich  was  voted  cornto- 
'tion  in  tne  latter,  was  called  the  giving  alms  jd 
'those  of  die  fonner  sort." 

An  anecdote  of  Seymour's  modesty  and  re- 
gard to  decency  is  to  be  fouiid  in  a  note  to  vol. 
'5.  p.  1359,  of  this  Collection,  and  morecircum- 
•stantialhr  in   5  Cobb.   Pari.  Hist.  412,  413. 
,  He  lived  till  the  year  1708,  and  being  an  anees- 
tor  of  dukes  or  Somerset  his  memory  is  ho- 
*noured  with  a  rery  encomiaatb  dispkiy^  by  Col- 
ha»  of  his  inoomiptiUe  integrity,  inflivilde  con- 


there  does  not  hppear  to  have  been  any  thing 

■  ■    •  •        ■  \ ■_  __      -  -*a     %  a  _^^a^^,  a. ««•».  ^^^^   r*. 


diough  Hume  employs  several  pages  in  giving 
the  aiguments  which,  he  affirms,  were  aiSuallv 
made  use  dT,  and,  as  be  gives  us  to  understand, 
in  die  House  of  Commons,  for  and  against  the 
question;  arffuaiients  which,  on  both  sides, 
seem  to  imply  a  considerable  love  of  freedom, 
and  jealoutfy  of  royal  power,  and  are  not  whol- 
ly unmixed  even  with  some  sentiments  £sres- 
aectful  to  the  kit^.  Now  I  cannot  find,  dtfaer 
itom  tradition,  or  from  contemporary  uriters, 
an3r  ground  to  think,  diat  either  the  reasons 
whicn  Hume  has  adduced,  or  indeed  any 
other,  were  urged  in  opposition  to  the  grant. 
The  only  speech  made  upon  the  occasion, 
seems  to  have  been  that  of  Mr.  (aflerwards  sir 


party,  and  but  doubtfully  agaitlSt  sokne  of  the\  Edward,)  Seymour,  who  though  of  die  Tory 


party,  a  strenuous  opposer  of  the  Exclustou 
,BiU,  and  in  general,  supposed  to  have  been  aa 
approver,  if  not  an  adviser,  of  the  tyrannical 
measures  of  the  late  rei^,  has  the  merit  of 
having  stood  forward  smgly,  to  remind  the 
House  of  what  they  owed  to  themsdves  and 
thdr  constituents.  He  did  not,  however,  ^• 
reedy  oppose  the  grant,  but  stated,  that  the 
elections  had  been  carried  on  under' so  mndi 
court  influ^ce,  and  in  other  respects  so  illegal- 
ly, that  it  was  the  duty  of  the  Hom^  first  to 
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the  simI  ■atioe-;  tadwIicieMmtMaSMllaiul 
merchant!  wet^edennd  by  his  nuypsty'sofficeri 
to  furnish  and  suopl j  great  quantities  of  stares, 
for  the  navy,  andi  as  an  encouragement  there- 
unto, were  assured,  that  the  sum  of  40,000^' 

does  indeed  say,  that  among  the  gentlemen  of 
ttie  House  of  Commons  whom  be  accidentaUy 
met,  they  in  general  seemed  willing  to  settle  a 
handsome  reTenue  upon  the  king,  and  to  give 
him  money ;  but  whether  their  gi*ant  should  be 
permanent  or  only  temporary,  and  to  be  re- 
newed from  time  to  time  by  parliament,  that 
tlie  nation  might  be  often  consulted,  was  the 
question.  But  besides  the  looseness  of  the 
expression,  which  may  only  mean  that  the 
no;nt  was  questionable,  it  is  to  be  obserred,  that 
he  does  not  relate  any  of  the  arguments  which, 
were  brought  forward,  even  in  tlie  private  con- 
versations to  which  he  refers ;  and  when  he 
aAerwards  gives  an  account  of  what  passed  in 
the  House  cm'  Conunons,  (where  he  was  pre- 
sent,) he  does  not  hint  at  any  debate  hav« 
ing  taken  place,  but  rather  implies  the  oon- 
trary. 

**  This  misrepresentati<m  of  Mr.Hume^s  is  of 
no  small  importance,  inasmuch  as,  by  intimi^ 
ing  that  sucn  a  question  could  be  debated  at  all, 
and  much  more,  that  it  was  debated  with  the  en* 
listened  views,  and  bold  topics  of  arg[ument 
with  which  his  genius  has  supplied  him,  ha 
gives  us  a  very  false  notion  of  the  character  of, 
uie  parliament,  and  of  the  times  which'  he  ii^ 
describing.  It  is  not  improbable,  that  if  the^ 
arguments  had  been  used,  which  this  historian, 
supposes,  the  utterer  of  them  would  have  been, 
expelled,  or  sent  to  the  Tower;  and  it  is, 
cer-  tain,  that  be  would  not  have  been  heard^ 
with  any  degree  of  attention,  or  even  pa*.* 
tience." 

it  his  been  a  fashion  with  some  writers  t« 
depreciate  the  ? eracity  of  Burnet.  Sir  John 
Dahrymplesays,  "  it  is  a  piece  of  justice  I  owe 
to  historical  truth,  t^'  say  that  I  have  never 
tried  Bnmet's  Ihcts  by  the  tests  of  dates,  and 
of  origmal  papers,  without  finding  them  wrong. 
For  which  reason,  I  have  made  little  use  of 
them  in  these  Memoirs,  ^olesa  when  I  found' 
them  supported  bv  other  authorities.  Bis  book 
is  the  more  repfcnensible,  because  it  is  full  of 
characters,  and  moft  of  them  are  tinged  with 
the  Qploun  of  his  own  weaknesses  and  pas^ 
sions:*'  llfemoira,  34.  (As  to  the  accuracy 
of  air  John  Dalrymple  himself,  see  lord  Hoi* 
kttd'f  Addrair  tor  the  Reader  prafued  to  Mr. 
Fbx's  HisMy  of  the  aaiiy  fait  ei' the  mgn^ 
lames  the  Sebond,  the  Notes  to.4  Laing'a  ^isl, 
of  Scotland,  and  the  Caaie  9f  lord  RusJell,  a.  d.. 
1<^,  i^r^O-  '^^  ^'  Johnson,  in  moi]B  than 
one  passage  of  his  works,  s^ves  comitenapo^ 
to  the.imputation«  It  mav  therefore  riot  be  Wj^^ 
proper  to  present  some  aiiditiopal  testitdony  tf 
tbat  already  adduced  by  Mr.  Fox  in  favour  ef 
the  bishop.  Harris,(2l4feitfCharl^2,9.Noi^ 
pr.  T.).  ^afler  having  W  the  evidence  of  alettepr 
i^fNu  tn^  i^u<;^f»  ;$if  CfeF;ehwad,  7<friS^  a|^ 


^fae  French  khiff;  and  the  money  niaed  by 
▼irtue  of  the  said  aet  was  thereby  appropriated 
to  the  said  use,  and  to  the  repayment  of  such 
pemma  as  dudl  furnish  bis  ma|esty  wil^  any 
«ums  of  money,  or  any  stores  necessary  for 

ascertain,  who  were  the  legal  members,  before 
they  proceeded  to  other  business  of  importance. 
Af^  having  pressed  this  point,  he  observed, 
that,  if  ever  it  were  necessary  to  adopt  such  an 
<arder  of  proceeding,  it  was  more  peculiarly  so 
now,  when  the  laws  and  religion  of  the  nation 
were  in  evident  peril ;  that  the  aversion  of  the 
English  people  to  popery,  and  their  attach- 
ment to  the  laws,  were  such,  as  to  secure  thei»e 
Idessiofs  from  destruction  by  any  other  instni- 
meutality  than  that  of  parliament  itself,  which, 
lioweTer,  might  be  easily  accomplished,  if  there 
were  onoe  a  paihament  intirdy  dependant  upon 
the  persons  who  might  harbour  such  designs ; 
that  it  was  already  rumoured  that  the  Test  and 
Habeas  Corpus  Acts,  the  two  bulwaris  of  our 
religion  and  liberties,  were  to  be  repealed ;  that 
what  he  stated  was  so  notoriuus  as  to  need  no 
proof.  Having  descanted  with  force  and  abili- 
ty upon  these,  and  other  topics  of  a  similar 
tendency,  he  urged  his  conclusion,  that  tlie 
^^aestion  of  roval  revenue  ought  not  to 
be  the  first  nusiness  of  the  parliament 
rBarillon's  Dispatches,  June  3d,  and  4th. 
Appendix.  Burnet,  8.  329.]  Whether,  as 
Burnet  thinks,  beomse  he  was  too  proud  to 
make  any  preit^ious  communication  of  his  inten- 
tions, or  that  the  strain  of  hia  argument  was 
judged  to  be  too  bokl  for  the  tinies,  this  speech, 
wh^ver  secret  approbation  it  might  excite, 
did  not  receive  from  any  .qyarter  either  apidause 
or  support.  Under  these  circumstances  it  Was 
not  thought  necessary  to  answer  him,  and  the 
crant  waa  voted  unammously,  without  further 
discussion. 

'^  As  Barilhm,  in  die  relation  of  parliamentaiy 
pooeedings,  transmitted  by  him  to  his  court, 
an  which  he  appears  at  this  time  to  have  been 
very  exact,  gives  the  same  description  of 
Scymoar's  speech  and  its  efiects,»with  Burnet, 
there  can  be  httle  doubt  but  their  account  is 
correct  It  wiD  be  found  as  well  in  this,  as  in 
many  other  instances,  that  an  unfortunate  hist- 
tentioii,  on  die  paK  of  the  reiewnd  historian, 
to  forms,  has  made  his  veraciCv  uqestly  called 
in  qoestion.  He  speaks  of  fiieynioiir's  sp^jsch 
as  ii  it  had  been  a  motion  in  the  technical,  sense 
of  the  word,  for  enquiring  into  the  elections, 
which  hadjio  effect  r(ow^o  graces  remaining 
of  such  a  motton,and  on  the  other  hand,  theeke- ' 
tiooa  haviuff  been  at.a  subsequent  period  inquired 
into,  Ralnii  ahnoat  pronounces  the  whole  ao* 
count  to  be  erroneous ;  whereas  the  only  mia- 
take  consists  in  ^ving  the  name  of  motion  to  a 
suggestion,  upaa  the  ouestion  (if  a  grant.  It 
is  vAimsical  enough,  tiift  it  shouid  be  from  the 
acooqnt  of  the  French  ambassador,  that  weave 
enabled  to  reconcile  to  the  records,  and  to  the 
forma  of  the  £og)ish  Douse  of  Cmnmons,  a 
velatioamadeby  a  distinguished  member  i^fll^ 
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parcel  of  the  said  monies  railed  by  tbe  said  act, 
tras  at  that  time  actually  in  thensuids  of  the 
said  Edward  Seymour ;  which  he  did  acknow- 
ledge so  to  be,  and  did  promise  that  the  said  sum 
should  be  paid  to  the  said  merchants,  in  part  of 
satisfaction  for  the  said  stoi'es,  whidi  they  did 
furnish  upon  the  credit  of  the  same  affirmation 
and  undertaking :  He,  the  said  Edward  Sey- 
mour, did,  on  or  about  the  year  1678,  issue 
out  and  pay  the  said  sum  to  tne  victuallers  of 
the  navy,  by  way  of  advance,  and  for  provi- 
nons  not  then  brought  in,  contrary  to  the  true 
intent  and  meaning  of  the  said  act ;  whereas  the 
same,  by  the  proiision  of  the  said  act,  ought  to 
have  been  paid  to  the  Eastland  merchants,  whe 


highly  improbable  incident  related  by  Burnet, 
olwerves,  "  From  this  letter,  we  may  judge  of 
the  goodness  of  Burnet's  intelligence;  and 
reclify  an  opinion,  by  too  many  entertained, 
that  he  was  hasty  and[  credulous,  and  a  mere 
recorder  of  the  tales  and  scandals  of  the  times." 
Ralph  ui^ustly  accuses  Burnet  of  inaccuracy 
respecting  the  Bill  *'  For  the  Preservation  of 
the  Person  and  Government  of  his  gracious 
Majesty  King  James  the  Second,'*  andasserts, 
'That  unfortunately  for  us,  or  this  right  rev. 
author,  there  is  not  the  least  trace  of 
any  such  biQ  [as  Burnet  had  spoken  of] 
to  be  found  in  any  of  the  accounts  of  this 

Sarliament  extant ;  and -therefore  we  are  un- 
er  a  necessity  to  si  impose,  that  if  any  such 
clause  was  offered,  it  was  by  way  of  supple- 
ment to  the  bill  for  the  preservation  of  his 
majesty's  person  and  government,  which,  no 
doubt,  was  strict  enough,  and  which  passed 
thcflouse  of  Conmions  while  Monmouth  was 
in  arms,  just  before  the  adjournment,  but 
never  reached  the  Lords.*  2.  911. 
Upon  which,  Mr.  Fox  remarks,  *<  Now  the 
enactment  to  which  the  bishop  alludes,,  was 
not,  as  Ralph  supposes,  a  supplement  to  the 
bill  for  the  preservation  of  his  majesty's  person, 
but  made  part  of  the  very  first  clause  of  it ;  and 
the  only  inaccuracy,  if  indeed  it  deserves  diat 
name,  of  which  Burnet  is  guilty,  is  that'  of 
calling  the  l»ll  what  it  really  was,  a  bill  for  De* 
clarine  Treasons,  and  not  giving  it  its  formal 
title  of  &  Bill  ibr  the  Preservation  of  his  Ma- 
jesty's Person,  Sec,  The  bill  is  fortunately 
preserved  among  the  papers  of  the  House  of 
Conmions,  and  as  it  is  not,  as  iar  as  I  k^ow^ 
4Ay  where  in  print,  I  have 'subjoined  it  in  my 
Appenddx." 

That  careful,  judicioiis,  and  sagacious  histo- 
Tian,  Mr.  Laing^  vol.  4,  note  1,  says, 

^  «  Burnet's  veracity,  at  least  in  Scottish  af- 
&!r8,  is  attested  thros^hout  by  his  coincidence 
with  Wodrow's  History  and  original  materials ; 
an  immense  mass  of  MSS.  in  the  Advocates' 
library^  which  I  have  carefully  insp^sted. 
IThe  oomcidence  is  the  more  remarkable,  as 
Wodrow,  who  published  in  1731,  1732,  had 
never  seen  Burnet's  Iffistory,  published,  the 
first  volume  in  1723,  the  second  m  1734.  In 
inJAag-ttom  mem<»7,  Burnet  na&er  is,  nor 


had  furnished  hu  majesty  widi  flax,  hemp, 
and  other  necessaries  tor  the  said  service:  of 
which  said  deceit  and  injustice  the  said  mer- 
chants did  complain  in  the  last  parliament. 

**  S.  That  the  said  Edward  Seymour,  being 
treaswer  of  the  navy,  and  tlien  and  still  having 
.  a  salary  of  3,000/.  per  annum  clear  for  the  same, 
did,  during  the  time  he  was  Speaker  of  the  late 
Long  Paniament,  receive,  out  of  the  monies 
appropriated  for  secret  sei'vice,  the  3'early  sum 
of  3,000/.  over  and  above  his  said  salary ;  which 
was  constantly  paid  to  him,  as  well  during  the 
intervals  as  the  sessions  of  parliament ;  and . 
particidariy  during  the  prorogation  of  fiAeea 
months. 

'*  4.  That,  on  or  about  the  cighteendi  year 

pretends  to  be,  always  correct  in  dates ;  and  iu 
his  latter  days  he  was  undoubtedly  credulous. 
But  his  nan*ative  is  neither  to  be  rejected  be- 
cause the  dates  are  displaced,  nor  are  the  glow- 
ing characters  of  nature  to  be  discarded  bemuse 
they  coincide  not  vrith  the  prejudices  of  party 
vrriters.  If  we  compare  his  narrative  and  cha- 
racters with  those  of  Clarendon,  and  consider 
how  superior  they  are  to  every  cotemporary  pro- 
duction, how  frequently  they  have  been  silently 
transcribed  by  succeeding  authors;  (Hume 
himself,  for  instance,  who  blames  them  most), 
and  how  imperfectly  their  loss  would  have  been 
supplied  by  more  recent  memoirs,  we  shall 
discover  the  real  value  of  Burnet  as  an  histo- 
rian." 

See,  too,  as  to  the  comparative  accuracy  of 
Burnet  and  Dalrymple,  the  Note  to  Mitchell's' 
Case,  ante,  vol.  6,  p.  1399.  In  that  Note,  by  a 
slight  error  of  the  press,  the  reference  to  Dal- 
rymple's  Memoirs  is  printed  p.  94,  to  ed.  1771, 
instead  of  p.  9,  4to  ed.  1771.  An  instance  of 
Burnet's  want  of  exactness  in  his  expressioiis 
which  has  been  so  ii\jurious  to  his  character 
for  veracity,  may  be  found  in  what  he  says 
(see  vol.  6,*  of  this  Collection,  pp.  1430,  1431) 
of '« The  Trial  of  Ireland  and  odiers."  See 
the  Trials  of  Ireland,  Pickering,  and  Grove, 
vol.  7,  p.  79 ;  and  of  White  alias  Whitdiread, 
and  others,  vol.  7,  p.  311. 

Seymour  is  the  Amiel  of  the  '  Absalom 
and  Achitophel,'  in  which  Dryden  has  rajiiked 
him  very  highly : 

**  Indul^  one  labour  more,  my  weary  muse. 
For  Anuel ;  who  can  Ami^s  praise  refuK? 
Of  ancient  race  by  birth,  but  nobler  yet 
In  his  own  worth,  and  vritbout  title  great. 
The  SsmhedHni  longtime  as  chief  he  nfled. 
Their  reason  guided,  and  their  passion  coolM : 
So  dextrous  was  he  in  the  crown's  defence. 
So  form'd  to  speak  a  loyal  na^n's  sense. 
That,  as  their  band  wis  kr'el^  tribes  in  snnd], 
Sb  fit  was  he  to  represent  them  afl. 
Now  rasher  charioteers  tiie  seat  ascend. 
Whose  loose  careers  his  steady  skttt  obmmaid : 
They,  Hke  the  unequal  rcrier  of  ^e  day, 
Misguide  the  seaspns  and'aiistake  the  way.' 
Wh3e  he,  vrilbdrawn  at  their  mad  lal»iprsnutes> 
And  Sift  eigoys  the  sikbKii  of  WKOk" 
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of  his  inuesty'a  mgn,  (1666,)  and  during  a  nwr 
with  the  Slates-gpeneral  of  the  United  Nether- 
hmdSf  he,  the  said  Edward  Seymour,  bein^ 
then  one  of  ^  eommiaaionera  for  prise-goods, 
did  ftaudidendv,  onUwfuUy,  ana  indent  of 
hieinueaty,  unnaMie  a  oertain  prize-ahip,  taken 
from  tte  subjects  of  the  said  States,  without  any 
order  or  authority  from  the  same;  and  did 
bouse  the  huhng  and  goods  of  the  said  ship, 
and  lock  up  the  same,  without  the  presence  of 
any  store-Keeper ;  and  did  aflernards  sell  the 
s&me,  pretendmg'  the  same  to  have  been  only 
MuscoT&do  Sugars,  and  did  account  with  hw 
majesty  for  tlie  same  as  such ;  whereas,  in 
troth,  the  said  ship  was  laden  with  Cochineal 
and  Indisro,  rich  mercfaandiies  of  a  sreat  va- 

Mr.  Fleetwood,  The  first  two  Articles,  I 
win  undertake,  shall  be  prored. 

Mr.  VernoH,  As  to  the  two  last  Articles, 
I  have  credible  witncaaos  that  ^iB  prove 
them,  to  satisfy  the  House. 

Mr.  Seynttfur,  When  my  charge  is  present- 
ed you  in  writing,  I  do  not  doubt  but  you  will 
g[ive  me  conrericnt  time  to  answer  it.  It  con- 
sists of  several  parts;  as  matter  of  account, 
&C.  and  if  I  may  have  a  copy  of  it,  I  shall  nuke 
audi  an  answer  as  will  satisfy  you,  and,  I  am 
confideirt,  every  member. 

Mr.  Verncm*  I  suppose,  the  Articles  ought 
to  be  read,  paragraph  by  paragraph,  at  the 
table.     (It  dropped.) 

^T  FranciMWinnifigton.  If  your  meaning 
be,  ihai  he  shall  answer  in  writing,  I  conceive, 
when  a  man  is  impeached,  the  matter  is  to  be 
iinalhr  determined  here.  [^Bnt  time  being  g^yen 
Mr.  S^rmour  to  answer  nil  Thursday,  he  went 
not  on.  J 

Mr.  Seymour  desireo  "  he  may  have  the 
diarge  in  writing."  This  is  an  impeach- 
ment and  not  to  have  its  determination  here, 
but  in  the  Lords  HotSse.  We  ase  die  great 
court  of  enquiry,  and  are'to  receive  any  infbr- 
roalioii.  Tnis  raipeachment  beii^  unwrtaken 
to  be  prored,  I  would  know,  whether,  if  articles 
are  exhibited,  this  House  wUl  admit,  or  allow, 
the  person  to  give  his  answer  here  ? 

loe  Speaker.  When  Answer  is  made  to  the 
Articles,  then  is  the  proper  question,  Whether 
it  shall  be  given  in  writhic^.  But  your  order 
is,  **  Hiat  Mr.  Seymour  shall  make  answer  on 
Tburaday,  and  diat  he  hare  a  copy  of  the 
Articks." 

Mr.  Seymour.  You  did  apflointtbis  time  fir 
me  to  present  my  Answer  tothe  Charge  against 
me,  I  am  ready  to  answer.  I  only  wait  your 
method  how  I  shall  proceed ;  whether  I  shaO 
ipremy  answer  in*  writing,  or  answer  the  Ar- 
tides  as  they  are  read. 

Hie  Artides  were  read. 

Mr.  Harbord.  Yon  hare  appointed  this  day 
for  Mr.  Seymour's  Answer.  It  has  been  the 
constant  practice,  when  a  member  is  accused, 
thathtftaad  up  uihit  i^bce,  and  gire  Ansil^r. 


Mr.  Seymour,  If  that  be  the  noetiiod,  and 
that  be  the  way  to  come  to  your  end,  I  an- 
swer. 

To  the  first  Article:  I  do  allow,  that,  by 
rirtue  of  that  act,  I  received,  as  treasurer  of 
the  navy,  498,951/.  If.  40</.  and  no  more.  That 
was  the  total  for  rigginc'  and  equipage  of  shins. 
What  was  more,  was  For  the  ordnance,  which 
was  aboye  20,000^  but  by  virtue  of  that,  I  re* 
ceived  no  more  than  the  former  sum.  That 
sum  lord  Danby  paid,  according  to  the  inten- 
tion of  the  act,  and  none  of  <  the  money  was  di- 
verted to  any  other  use ;  as  appeaiv  by  the 
accounts.  So  that  the  balance  of  the  total  is 
9/.  5t.  and  that  is  all  in  my  hands.  The  other 
sum  for  that  service  was  20,000/.  which  the  Idn^ 
assigned  out  of  his  treasury.  Several  sums  of 
money  were  lent  to  Mr.  Kingdon  ;  but  what 
were  so  lent  were  before  the  act  for  disbanding 
the  army.  As  to  the  lending'  90,000/.  6cc.  I 
never  lent  above  10  or  £0.uoO/.  and  none  of 
those  sums  were  for  building  ships,  but  of  my 
own  proper  money,  and  tlie  money  of  niy 
friends  :  And  frequently  the  treasurer  of  the 
navy  does  make  use  of  his  credit  for  the  king's 
service.  And  this  is  my  answer  to  the  first 
article. 

To  the  second  Article,  I  humbly  present  this 
Answer:  That  it  was  in  my  power  to  di<?poso 
of  money  till  biUs  were  brought  signed,  which 
they  did  not  do  as  loDg  as  me  money  was  in 
my  hands.  The  40,000/.  I  did  issue  and  pay 
accordingly,  which  will  appear  by  the  mer- 
chants, who  are  now  ready,  at  the  door,  to 
aflirm  it ;  and  they  did  never  call  for  money, 
till  it  was  out  of  my  hands.  The  time  of  con- 
tract and  delivery  of  the  goods  was  so  lone, 
that  all  the  money  in  my  hands  was  s^one :  ^1 
was  done  by  the  navy-l)oai*d,  and  before  the 
'merchants  came  with  their  bills,  it  was  so  lone, 
that  all  the  money  was  paid  out.  What  wiU 
make  this  manifest,  will  be  tlie  merchants  com- 
plaint, the  last  parliament.  I  am  so  far  from 
prejudicing  them,  that  I  did  serve  them  what  I 
oouAdv  by  reflecting  on  the  hardship  of  their 
case ;  and  I  humbly  offer  you  their  petition. 

Mr.  'HorbitPif.  You  cannot  receive  this 
paper.  K  Seymour  insists  upon  it,  he  must 
withdraw  whilst  you  debate  it.  This  is  not  the 
place  to  hear  tVie  merchants;  that  must  be  in 
another  place.  That  Seymour  should  produce 
this  paper,  and  desire  that  the  merchants  should 
be  heard,  is  a  strange  motion  to  oome  fiom 
Seymour,  who  has  managed  so  many  knpeach- 
ments. 

Mr.  Seymtmr.  Thus  much  I  know,  that 
when  evidence  is  produced,  it  has  never  been 
denied. 

To  the  third  Article :  I  had  the  honour  to  be 
Speaker  of  the  House  befbre  I  was  treasurer  of 
the  navy  ;  and  I  was  in  the  coodition  of  a  pri- 
vate gentleman ;  buttboughit 'Wasnot  great, 
yet  it  did  support  my  qoanty ;  hut  it  would  net 
maintain  the  prineipsl  commoner  of  £ng^ 
land.  I  had  the  Ihvoor  from  the  king*  to  re- 
oeire  S,000/.  a  year,  as  fn  secret  service,  to 
avoid  paying   lh»  fees  in  the  Exchequer*) 
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from  I  altogether  pontitre  in  Ili«t  focitiflB.  I  wii 
girevou  one  instailoe  more.  ThekiBg  was 
OD  tne  throne,  and  the  last  moment  of  the 
seision,  the  Houae  expected  that  the  money- 
bill  ahouid  be  brought  dowa  from  the  LarM. , 
It  was  denied,  and  Bereml  messages  pasaed  be- 
twixt Ihe  Houses.  At  last,  it  was  not  braogbt 
dowO)  but  met  me  at  tLe  har.  The  king  was. 
angry  at  it  i  said,  '^  I  would  be  torn  out  of 
the  cnair  with  wild  horses,  before  I  would  stir 
without  the  bill."  The  House,  at  the  latter 
end  of  a  session,  were  jealous  of  something 
that  might  be  ofiered,  and  the  House  thin; 
they  were  pleased  to  lay  their  trust  in  me,  1 
was  to  hinder  it.  But  the  matter  of  discharg- 
ing the  Bankers  Debt  was  broiu^^t  in  here, 
and  in  tlie  Loixis  House,  and  if  I  could  have, 
been  prevailed  with,  that  IhU  had  been  an  act. 
Had  i  been  a  corrupt  man,  that  bill  mqriit 
have  passed.  You  have  heard  of  it  in  fir^ 
Cokman^s  Papers.  A  gentleman  brought  me 
a  present  from  the  city  of  Lobdon,  and  how 
that  gentleman  and  his  message  were  received, 
he  mU  tett  you :  he  is  a  |saa  of  honour.  I 
have  taken  no  indirect  way.  In  the  lattgrend. 
of  the  parUameot  that  the  Plot  was  discovered 
in,  I  suppose  it  will  be  admitted  that  nxithing 
was  wanting  in  the  chair  for  the  discovery  of 
it.  It  was  dissolved,  but  by  whose  counsds  I 
know  nut  I  had  the  honour  to  be  of  it,  and  a 
greater  honour,  to  exercise  your  place.    I  was 

S laced  in  the  chair  by  persons  not  used  to 
atter,  and,  I  believe,  not  me.  (Colonel  Birch.) 
And  in  my  carriage  in  that  employment,  I 
hope,  I  gave  up  no  right  nor  nrivd^  of  tha 
House.  1  have  the  honour  to  be  nameda  ma- 
nager at  the  trial  otf  the  Lords  in  the  Tower  | 
and  that  Lord  that  shall  fall  into  my  hands 
shall  have  little  reason  to  think  I  should  fitvour 
popery.  I  knew  nothing  of  the  dissolving  of 
the  last  parVameot,  but  1  am  sure  1  advised 
the  calling  this.  I  had  a  great  sickness,  and 
went  into  the  country,  and  returned  not  ^1  six 
or  seven  days  within  this  parliament ;  and  how 
these  unprecedentud  prorogations  nave  bee« 
made,  1  kntfw  not  Cfonceming  the  duke  of 
York,  how  he  came  te  Wcatted  back,  when 
^ne  away,  I  know  not ;  but  being  here,  and 
m  two  or  three  days  sent  away,  my  observation 


wfaicfa  wasaU  the  frrour  I  ever 
lord  Danby. 

To  the  rourth  Article :  This  Article  is  of  mat- 
ters done  fifteen  years  ago,  and  so  uncertain  a 
4)barge,  that  there  remain  not  any  footsteps. 
Fmr  the  prizes,  I  never  received' the  money,  nor 
ever  was  an  accountant  tor  the  priases.  I  acted  no 
otherwise  than  as  the  other  commissioners.  In 
the  article  it  is  cail«id  **  a  certain  ship,*'  with- 
eut  name :  When  it  hss  a  more  certain  name, 
and  is  a  more  certain  charge,  1  shall  make  n 
more  oertaiA  answer  to  it  Since  the  conmus- 
mtasioners  of  the  pnies  were  under  a  miator- 
tune,  the  great  men  at  Brook-bouse  never 
spoke  of  it ;  and  since  that,  there  has  been 
an  act  of  oblivion.  But  I  disclaim  any  benefit 
from  acts  of  oblivioa.  This  article  is  of  mat- 
ters done  ikieen  years  since,  and  as  there  are  no 
footsteps  of  it,  when  persons  will  charge  qfie 
more  particularly,  I  shall  give  a  more  particu- 
lar answer. 

Mr.  Moniaeu.  If  Seymour  has  done  as  wdl 
as  he  has  spoke  (which  is  always  well)  he  may 
come  ofi*  well.    1  move  that  he  may  withdraw. 

Mr.  Seymour,  I  know  what  beebmes  me  in 
point  of  duty.  I  acknowledfj^e  the  justice  of 
the  House  in  their  nroceednig  with  rae,  in 
granting  me  a  copy  of  my  Charge,  and  conve- 
nient time  to  make  my  answer ;  and  I  bo|ie  to 
make  my  defence  plain  to  the  House,  if  not 
to  every  particular  member.  It  is  my  misfor- 
tune to  answer  as -criminal,  but  I  do  not  mis- 
doubt my  cause,  or  apprehend  a  censure  from 
theComuyms  of  England,  who  will  do  ac- 
cording to  justice.  ThegentlemaathatlMiQught 
in  the  Armies,  had  anooier,  carried  on  by  the 
wings  of  fame,  '<  That  I  was  a  person  of  no 
Ibrtune,"  and  «'  That  I  advised  the  kin^  to 
prorogue  or  dissolve  tiiis  parliament,  that  I  was 
popishly  atfeeted,  and  had  given  popish  coun- 
sels." Things  of  this  nature  make  impies- 
aion,  when  we  are  involved  in  common  danger. 
And  I  can  scarce  prt)mtse  myself  to  be  e<|ually 
heard,  and  not  loudly  judged.  'Hiat  prompts 
me  to  my  vindication.  If  any  thing  h>oks  like 
vanity  in  me,  the  good  a  man  has  done,  or 
'endeavoured  to  do,  inay  be  made  use  of,  when 
ihere  is  a  presumption  sf  doing  ill.  My 
family  were  instrumental  in  the  reformatien. 
and  not  any  have  been  pointed  out  tor  popery. 
The  first  Aef  I  ever  made  in  public,  was  being 
a  member  of  pgj^imnpnt^  and  what  my  carriage 
liasbecn  is  no  secret ;  and  niien,  in eentina- ' 
aace  4^  time,  I  had  wesried  that  service,  I  bad 
4he  honour  to  be  called  to  the  chair,  not  90ug^ 
fo,  either  to  the  king,  or  the  House.  2. 1  affinn, 
I  was  mdil&ieat  wMher— In  that  pariiameat, 
Icannot  iuMify,  butthati  was  subject  to  mis- 
iakes,aQd  those  were  qucadraed ;  bat  reasons 
laid.praoedeats  wevepmuoed,  whsch  made  the 
Aouse  doubt,  by  leltuig  fall  ttie  debate.  Ilmew 
thatlhechair  could  net  ^wander,  but  in-paUio 
si^tredden ;  biit  the  resdatiett  of  the  Hoase' 
anee  taken  was  puactutfly  observed  by  nse.  M 
ihat  tiaie  there  was  aa  extnordmaiy  qaeakiea 
ja  the  Lords  House  in  tektien  to  judis^mgr 
^SMsea.    I.reMm^.tbvtAe  ehiir  waf.iwt 


banished ;  but  sendinsr  delinquents  away  is  a 
greater  crime  dian  i  have  to  answer  fi>r. 
Baring  made  this  declaration  of  my  part,  in 
the  next  place  I  hope  there  wiH  be  a  happy 
*iasue  of  this^arliament,  and  I  think  it  net  m 
the  pdwer  ofany  man  to  step  betwixt  the  king 
and  tl)e  parliament,  and  thoee  about  him  know 
how  much  he  bdieves  his  safiely  is  in  tjbe  par- 
liament' I  cannot  say  I  have  made  so  good 
use  of  itfy  knees  as  I  ought  to  do,  hut  not  asl 
hear  I  am  reported  to  haTe.doiie,  t^jte^  ^ 
alqiestyfora  prorogation  of  this panuuneiit ; 
hut  I  snould  do  it  to  estaUisk  |Maoe  la  tha 
kjfigdom.  But  lam  unhappy  to  fidi  iato  th§ 
AiapeMUtt  of  aqmawhon^r  hm^jBO^jrial 


•  •  • 
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TaieratHm  fbr.  Jjpi,  those  men  w«Ik  abroad 
with  tviiatpenetential  words  they  please.  They 
that  have  broken  the  tri|»le  leasee,  shut  up  the 
exdieoaer,  becaa<;e  I  would  not  trust  their 
comiaeiB.  When  the  pariiameni  is  dismiaBed, 
they  win  do  dke  same  thing  again.  Hiat  the 
IVotestant  religion  may  be  preserved,  I  am  for 
thepreserreliDn  of  the  crown.  There  remains 
■ly  charge  with  you.  Do  as  you  think  fit,  I 
wul  do  a^  an  honest  man,  and  never  depart 
Ihim  cay  resolutions'  of  my  sincerity  in  the 
I^Mestant  rdknon,  and  servioe  to  my  country. 

Mr.  Miles  ftettwood.  He  answered  not  to 
Ibe  Aiticie,  '*  That  he  misemployed  the  public 
money.^  I  do  justify  it,  and  wm  prove  it  by 
good  testimony,  that  the  money  granted  for 
an  actual  war  with  France  was  not  so  disposed 
<^,  but  to  a  contrary  nse.  Vny  read  the 
ehaige,  artide  by  article,  that  we  may  know 
yooro^nioBof  It. 

BIr.  Trrttan.  To  the  last  Article  **  of  Money 
Moeived  for  Secret  Service,"  what  secret  ser- 
vioe he  did  thai  parliament,  he  that  receired 
Ae  money  knows  better  than  I.  Unless  leap- 
ing oat  of  the  chair*  was  **  secret  service," 
and  that  needs  no  proof.  Though  he  denies 
selling  the  king's  prizes  under  the  notion  of 
coarse  sugars  tor  Indigo,  and  Cochineal.  As 
lor  the  Act  of  Indemnity,  I  know  not  how  that 
can  dear  him,  since  he  is  impeached  ;  it  is  not 
proper  here  to  determine,  out  in  the  Lords 
House.  If  we  have  not  justice  against  him  in 
fhe  Lords  House,  I  know  not  where  we  can 
have  it  any  where  else.  In  the  Courts  of 
Westminster,  where  the  judges  stop  all  wo- 
eeediags,  I  expect  il  net  'Aeduke  of  York 
wa9  indicted  for  a  paiHsl,  and  in  other  present- 
menlj  of  pa^sts,  roey  stopped  the  courts  of 
law,  because  they  were  too  big  for  the  law. 
This  man  is  in  so  much  favour  at  court,  and 
has  so  much  money  to  manage,  that  he  can 
make  all  of  his  side.  See  the  eifect  of  your 
address  to  the  king ;  you  had  put  the  &ing 
upon  a  most  grateful  act  to  the  city,  and  done 
good  service  to  the  nation  iu  the  country,  ^ret 
he,  Je0reys,  is  chief  justice  of  Chester  still. 
This  address  was  not  granted,  nor  your  ad- 
dresses fur  pardon  of  such  as  should  come  in 
to  discover  the  Plot;  if  erer  men  deseryerf 
)nurdon,  they  did,  when  the  king's  life  and  na- 
tion were  in  danger,  and  an  exception  of  ^per- 
jury" was  put  into  one  of  the  pardons.  What 
have  yon  had  of  effect  from  your  addresses,  by 
means  of  such  connsellors  as  Seymour  near  the 
king  ?  I  move  you  to  put  the  question,  **  That 
tiiere  is  matter  of  impeachment  in  this  charge."  ^ 

Mr.  Harhord.  I  pretend  not  to  charm  any  man 
by  what  I  shall  say ;  but  the  first  stjjen  you  are 
lo  make,  is  to  read  the  charae,  article  by  article. 

The  Article  was  read  ''  tar  the  Money  given 
for  Ships." 

Mr.  Hai  boiH.  No  great  care  the  paAament 
took  to  proyide  money  for  ships,  and  punish- 
ment for  diverting  that  money.  Now,  m  sliort, 
whether  can  this  article  be  proved  ?  It  may  be 

<1dte  4  Cobb.  TaiL  Hist*  p.890. 


sttd,  here  is  nothing  but  an  aflhrmatiTe  and  a 
negalive,  and  so  perhaps  men  may  not  be  able 
to  give  a  judgment,  to  say  what  to  do.  From 
vrecedents  in  your  ancestors  time,  and  in  tb« 
Lonj  Parliament,  of  Impeachments,  the  ques- 
tion IS  now,  **  Whether  Mr.  SeyuHMir  is  so  &r 
gutky  of  this  charge,  as  in  your  judgment  to 
proceed  to  impeachment."  iThough  he  hu  aa- 
swereii  all  the  four  articles,  and  endeavonicd  to 
dear  himselffrom  other  aspersions.  When  be 
was  in  the  Speaker's  chair  (as  you  said  very 
well  in  your  speech,  "the  cnair  had  been 
so  vitiated,")  I  have  seen  him  cast  his  eye 
about,  and  he  was  come  to  tliat  perfection,  as 
to  a  naan  to  tell  you  how  a  vote  would  pass, 
and  spies  and  emissaries  were  sent  out,  to  ^cb 
men  in  :  this  I  have  seen  an  hundred  timc^. 
This  article  two  gentlemen  undertake  to  prove, 
and  no  man  can  say,  but  that  if  he  be  guilty 
of  it,  he  has  made  a  great  breach  of  his  trust. 
The  witness  that  can  prove  this  article,  had  hie 
hand  in  putting  out  the  money  When  a  mem- 
ber cannot  make  good  the  article,  he  names 
witnesses.'  The  first  article  can  be  proved  by 
a  man  that  had  his  hand  Ibr  it,  and  Seymour 
has  threatened  the  man  to  ruin  him,  if  he  gave 
evidence.  (Some  called  out,  «*  Name  the  man.") 
lli^that  bid  me  name  him,  are  as  ill  men  as 
he  (Seymour.)  If  gentlemen  bid  me  name  m 
witness,  that  an  offender  may  escape,  they  are 
as  guilty  as  the  person  accused. 

Sir  William  Jones.  I  have  attended  the  de^ 
bate,  and  this  is  not  the  time  to  bring  that  m 
question.  Seymour  is  a  man  of  great  elo- 
quence, and  mis  showed  you  that  he  isanaUe 
man.  If  he  be  good,  lie  is  able  to  do  mucb 
good  by  it ;  if  otherwise,  much  hurt.  He  hae 
answered  the  articles,  one  by  one,  and  it  is  not 
much  mattfor  whether  his  answer  had  beea 
*'  ^ot  Guilty"  only,  and  he  oould  not  make  • 
hetter  answer.  Itakeit,  that,  as  to  the  gi«at 
sum  given  by  act  of  parfiament  lor  bunding 
of  ships,  his  charge  isi,  •^  That  he  diverted 
that  to  another  purpose,  and  indeed  to  an  ill 
purpose,  to  keep  up  the  army."  His  answer 
IS, '^Thatherecdved  so  much,  and  the  test 
was  the  ordnance,  and  was  paid  according  t» 
the  act ;"  and  he  ins  referred  jiu  to  hij  ac« 
count,  and  diere  remains  9/.  &c.  ft  may  be, 
the  money  lent  for  keeping  up  the  army  was 
other  men's  money,  upon  the  credit 4»f  himself 
and  his  frieuds.  With  all  numess  I  do  repre- 
sent the  effect  of  the  char^«  and  his  answer. 
I  do  not  deny  but  that  this  is  a  goodanswer, 
but  all  in  cli'ect  amounts  to  no  nioi-ethan,  '*  Not 
guilty  of  4ke  charge."  I  did  observe,  thst  he 
has  deeeived  no  man*:if  expectation  in  his 
abilities.'  He  introduced  his  speech  to  this  ef- 
(^,  **  That  he  was  noibrtunate  to  have  % 
charge  against  him,  but  it  would  be  less  so,  be- 
cause he  should  be  heard  in  parliament,  and 
would  call  an  Eastland  merchant  to  testify  for 
liim,  &c."  But  that  is  a  mistake.  I  am 
afiraid  this  House  cannot  judge  this  nuitler.  I 
could  wUh  tliey  had  that  power.  It  may  be, 
it  would  be  more  secure  for  the  nation,  tiiat  this 
House  had  a  teveral  judicafturs ;  but  I  am 
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afraid  this  Howe  has  none.  I  rise  not  to  aff  • 
grarate  one  poiot  of  the  charge.  If  he  he 
guilty,  let  him  he  condemned  ;  if  not,  ac- 
quitted. You  (under  favour)  hare  nothing 
to  consider,  but  whether  this  article  be  a  crime, 
if  proved.  Se]pDour  did  not  take  upon  him  to 
tell  you  this  article  was  no  crime,  though  prov- 
ed.  No  doubt,  if  proved,  it  is  a  crime  against 
several  acts  of  parliament,  appropriating  sums 
of  mone^,  &c.  that  they  should  not  be  misap- 
plied. If  he^  as  treasurer  oflhe  navy,  has 
mis-spent  it,  to  another  use,  it  is  a  crime ;  the 
penalties  and  and  forfeitures  are  fine,  and  loss 
of  his  place,  if  he  be  piilty  of  a  new  crime  : 
The  nesct  article  is  of  great  consideratbn : 
Tlicre  was  an  act  of  parliament  for  a  war  with 
France,  and  that  army  had  the  ill  luck  to  go 
off  with  pay,  and  not  fighting.  That  money 
was  not  fit  to  pay  them,  but  money  was  bor- 
rowed to  keep  the  army  up.  No  man  can 
think  but  that  ttiis  was  a  crime  to  continue  the 
army  against  an  act,  though  he  lent  the  king 
his  o^vn  money  ;  especially  considering  the 
hazard  the  nation  did  run,  by  that  army's  being 
kept  up,  when  there  was  no  work  tor  them. 
It  was  wdi  done  for  Seymour  to  mention  his 
good  actions ;  it  may  a  little  miticfatc  his.pu- 
nishment  in  the  LoriLs  court ;  but  this  is  not  so 

S roper,  to  tell  you  any  other  aggravations  not  in 
le  article.  U  they  be  crimes,  let  them  add  them 
as  articles  ;  let  nght  be  done,  and  proceed 
with  that  sravity  as  in  other  places.  If  any 
member  wul  say  that  this  matter  contained  in 
the  article  is  an  offence,  let  him  rise  up  and  say 
so.  Two  members  have  said,  that  they  do  un- 
dertake to  prove  it. 

Sir  T/'o.  Le€.  That  which  is  out  of  ques- 
tion is  not  the  question  ;  but  the  question  is, 
''  Whether  upon  these  articles,  you  wiQ  im- 
peach Mr.  Seymour?*' 

Mr.  Kingdon,  I  should  ndt  rise  up  to  speak, 
unless  it  were  ^i  my  power  to  fi^ve  the  House 
some  information  ;  and  it  is  only  because  I  am 
named  by  Mr.  Seymour,  to  whom  I  lent  money. 
This  money  he  lent  to  me  ;  but  whether  it  was 
idrusemployed,  I  know  not.  He  has  offered  to 
produce  nis  accounts.  Some  part  of  this 
money  he  lent  me  not,  for  some  part  he  bor- 
rowed of  me.  As  to  the  other  part,  said  to  be 
lent  for  continuance  of  the  army,  I  lent  none 
for  that  purpose  ;  for^  those  great  sums  were 
lent  long  bef<)re  the  matter  of  disbanding  the 
army  entered  into  debate,  or  whether  you 
should  continue  them,  liong  before  the  act 
for  disbanding  the  army,  there  was  a  necessity 
that  the  army  in  FhinderS  should  have  10,000/. 
to  prevent  them  from  starving.  The  ot£ier 
money  I  took  out  of  his  house  to  disband  the 
army  mth,which  might  else  have  cost  the  king- 
dom* 80,000/.  more. 

.  Sir  Thomas  Lee.  I  have  been  long  acquainted 
and  have  had  a  fiiendship  with  Mr.  Seymour, 
but  what  I  shall  say  shall  be  for  your  service 
which  will  be,  to  eommit  this  matter  at  large, 
because  Seymour  is  charged  with  having  em- 
ployed the  money  to  difierentuses,and  Kmgdon 
says  it  was  not  employed  to  the  uns  in  the  article 


mentioned,  bnt  on  the  contrary.  It  is  no  lidit 
thinff  for  the  Commons  to  make  complaint totna 
Loros  of  one  of  their  own  members.  This  will 
be  bnt  a  mean  reoompence  of  your  creAt,  to 
lose  your  proof,  when  witnesses  riiall  go  back 
in  the  Lords  House,  and  the  Commons  use 
not  to  fail  in  their  prosecution. •  For  that  reason 
the  Commons  have  ^iven  notice  to  offenders,  as 
to  the  duke  of  Buckingham,  6cc.  because  they 
would  be  so  well  informed,  that  thev  may  never 
complain,  but  the  person  may  be  mund  guilty. 
It  is  a  matter  of  so  great  weight,  an  iinpeacn- 
ment,  that  the  Commons  ought  not  lightly  to 
accuse.  Impeachment  is  your  weapon,  and 
you  m\ist  not  blunt  it..  If  you  are  mistaken 
in  one  part  of  it,  you  may  be  in  another ;  and 
it  will  be  a  fatal  thing  to  go  to  the  Lords  with 
a  mistake.  You  have  heard  Seymour's  de- 
fence and  Kingdon's  evidence. 

Mr.  HfirborJ.  Vice- Admiral  Penn  and  com-* 
missioner  Pett  were  accused  at  Brooke-House 
before  the  commissioners  of  accounts*.  Penn 
was  accused,  that  he  had  embezzled  prize- 
goods.  He  was  summoned  hither,  and  an- 
swered his  charge ;  and  then  the  question  was, 
**  Whether,  upon  that  complaint,  there  was 
ground  for  impeachment  ?"  And  it  was  re- 
solved in  the  affirmative.  You  have  the  same 
grounds  now  against  Seymour.  I  cap  under- 
take for  myself,  but  not  for  another  man,  to 
make  good  i^hat  I  have  asserted.  Mrs.  Cellier 
disposed  of  an  hundred  pounds  to  get  the  evi- 
dence against  the  lords  in  the  Tower  taken  off. 
If  evidence  against  Seymour  be  named,  they 
may  be  taken  off.  We  see  money  has  ruined 
us,  out  hereafter  I  shall  propose  a  way  to  make 
the  kingdom  happy. 

Mr.  Booth,  I  nse  up  to  undeceive  gentle- 
men. I  hear  it  said  aoroad,  *'  that  fiiendship 
ffuides  me  in  this  matter,  and  not  reason  and 
nonour." — Whosoever  says  so,  is  guilty  of 
prejudice.  If  Seymour  oe  guilty,  condenm 
nim  ;  if  innocent,  acquit  him.  If  we  be  baffled 
in  this  impeachment  m  the  Lords  House,  it  will 
be  a  prejudice  to  all  you  shall  do ;  tV3refore  I 
would  commit  the  Articles  to  be  well  considered. 
In  the  last  parliament  these  Articles  were  let 
slip,  and  I  doubt  it  will  be  said,  there  is  some- 
thmg  of  revenge  in  it,  more  than  upon  public 
account.  And  if  that  appear,  it  will  be  a  damp 
to  all  you  do.    Tlierefore  commit  the  Articled. 

Mr.  Montagu.  In  the  last  parliament,  did 
come  a  credible  substantial  gentleman  with  an 
impeachment  against  Seymour ;  but  he  had 
used  him  Ul,  andthe  parliament  was  dissolved. 

Sir  Chr'ut.  Musgrave.  An  Impeachment  has 
been  brought  in,  and  your  member  has  answered 
it. '  What  is.befbreyou  is,  the  ground  of  Impeach- 
ment in  this  Article.  The  members  that  brought 
in  the  articles  may  have  groimd  to  believe  th^» 
jet  they  may  be  deceit,  and  so  you  eaepose 
the  honour  of  the  House.  In  the  Impeach- 
ment of  lord  Mordaunt,  several  witnesses  were 
examined,  and  several  days  were  heard^  and 
next,  you  have  done  so  in  the  case  of  Sir  WH- 

*  See  vol.  6,  pp.  966, 870  of  this  CollMtioB. 
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Ham  PenB.  Ser^rs]  persons  did  enquire  into 
miscwriages,  and  it  was  so  difficuh  to  make 
theni  out,  that  the  House  did,  by  act,  Sic.  com- 
mission persons  to  enquire  into  them.  They 
examined  witnesses  upon  oath  at  Bro^e- House, 
and  they  made  a  particular  report  of  tlie  evi- 
dence. Could  any  thing*  be  clearer  f  But  here 
it  is  said,  "  grentlemen  wiH  make  this  charge 
good  f*  but  yet  no  proof  is  made  of  them. 
Seymoiv  produces  his  account,  and  will  stand 
andfoUbyit.  Kmgdon  telb  you,  «<  That  that 
of  the  money  borrowed  was  a  mistake,  and  that 
money  was  not  so  employed  as  in  the  charge." 
I  move,  therefbre,  that  it  be  committed. 

Mr.  Love.  I  sat4n  great  awe  in  the  Long  Par- 
liament; but  S^mom-,  I  remember,  accused 
iord  Clarendon  m  the  Long  Parliament*.  It 
was  then  said,  '*  To  charge  that  mat  knd,  and 

{Tove  nothing,  would  be  a  dishonour  to  the 
loose."  A  great  gentleman  than  of  the  House 
(it  may  be,  I  can  produce  the  very  Speeches  I 
then  took,  in  short-hand,  both  those  against 
him  and  fbr  him  ;  those  who  were  for  Chu«nd<m 
were  for  diacorerins'  witnesses,  that  they  might 
be  taken  off,)  lord  Vaughan,  upon  his  honour, 
(iid  nndertaketo  prove  me  article  <*  of  bdbtiyinff 
the  king's  secret  counsels  to  his  enemies^j'^am 
that  was  all  that  was  expected,  that  a  gentle- 
man should  rise  np  and  nay,  **  I  nndertaJca  to 
prove  that  article." 

Cokmel   Birch,     Love  tells  you,  <'  he*  sat 
under  great  awe  in  the  Long  Parnament ;"  and 
i  under  great  fear ;  for  that  I  bought  never  to 
«ee  the  mssolation  of  that  parliament.     I  re- 
member that  business  of  the  Impeachment  of 
lord  Clarendon.    In  short,  I  did  not  believe  one 
word  of  that  which  Clarendon  was  accused  of. 
I  pressed  no  witnesses  to  be  examined,  but  ftor- 
tber  to  examine  the  matter.    We  know  whiidi 
wind  blew  Clarendon  over  sea,  and  what  wind 
blows  now.    Seymour  lias  said,  *<  he  is  a  h>ver 
of  Ilia  king'  and  comitiy.  Sec."  but  I  cannot  but 
observethe  hand  of  God  in  this  diaive  against 
Clarendon.    When  Seymour  was  in  me  chair, 
no  man  was  more  sharp  upoo  me,  and  I  some- 
times as  smartly  replied.    But  as  to  the  last 
Darliament,  I  thmk  he  did  bdiisve  the  plot  m  the 
Long  Parliament,  and  therefore  I  did  recom- 
mend him  to  the  chair.    Ifhebegmhy  oftUs 
charge,  na  man  shall  prosecute  him  with  inore 
warm^thaa  I  will  do.    When  yon  resolved 
that  money  should  be  given  upon  a  poO-bill, 
for  the  French  war  (which  I  was  convinced  of) 
an  100,000/.  for  some  things' was  to  be  provided 
in  a  few  days;  I  said  to  sff  R.  Howard,  **  Yoii 
have  50,000/.  remaining,  &c.  in  your  hands  $" 
he  replied,  **  I  would  be  taxing,  &e."    I  tdd 
you  formerly  of  «*  a  cudgel,  that  would  hretk 
that  glittering  bottle,  the  French  kmg ;"  but 
von  must  faave'a  sharp  sword  to  do  it  now.  Sfar 
kobert  Howard  said,  '*  He  had  orders  for  is-  ^ 
suin^  out  fhat  modi^,  &e."  I  never  heard  but 
that  if  a  member  said,  he  was  mistaken  innn 
Artioie,  it  was  no  farther  insisted  on ;  as  in ; 

*  See  M,  0^  ift.  393  of  this  Collection. 
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I  Clarendon's  case.  The  money  might  be  lent 
and  possiilv  the  individual  money  fbr  ships  that 
were  to  be  built ;  but  can  any  man  have  satis- 
faction, unless  a  committee  enquire  ?  And  so 
your  honour  will  be  saved.  Be  upon  sura 
ground,  and  that  the  evidence  may  be  clear,com- 
mit  it. 

Mr.  Pavilion.  There  were  two  acts  for  dis- 
baiiding  the  army,  but  the  parliament  had  a 
trick  put  U]M)n  them.  There  was  two  hun^bed 
thousand  poimd  eiven  for  disbanding  Ae  army, 
and  it  was  employed  to  keep  it  up.  I  am 
afraid,  this  money  lent  by  Seymour  was  that 
which  kept  it  up.  He  should  not  have  parted 
with  the  money  till  it  was  effected.  I  do  not  lay 
so  much  weight  upon  what  is  said  by  Mr. 
Kingdon,  as  to  cany  this  charge  to  a  com- 
mittee. 

Mr.  Kingdon.  I  speak  to  orders.  I  should 
not  have  troubled  you,  but  that  I  find  myself 
reflected  on  by  Bapillon.  All  thatj  money  went  to 
disband  the  army,  and  what  was  lent  to  Mr. 
Seymour  was  before  the  disbanding  the  army. 

Sir  1>.  Winningipn>  I  look  upon  this  Article, 
and  I  find  it  mentions  aotoAe  word  of  of  King- 
don, but    *^  that  Seymour  directed  80,000/. 
Sic.^  But  that  Kingdon 's  money  was  not  this  . 
money,  is  more  than  any  man  can  say.  King- 
don is  oompkined  offer  mi^aying  the  money. 
Proximui  ardet,  9cc.  I  should  oe  giad  if  Sey- 
niour  was  not  impeached;  but  there  is  a  par^ 
ticepf  criminis,  &c.    I .  affirm,  that,  when  the 
committee  sat  for  enquiry  afler  the  pensioners 
of  the  kng  pariiament,  a  gentleman  of  qua- 
lity gave  evidence,  it  worked  so  hard.  And  that 
was  Uie  reaaoik  the  charge  came  not  in  that  par- 
liament anlnst  Seymour,  that  parliament  bein|^ 
soon  dischamd.    I  would  know,  when  a  man 
is  impeached,    if,   any  man  ahall  stand  un 
and  say,    **  he   does  not  believe   the  arti- 
<de8»"    whether  this    shall  destroy  any  im* 
neachmentP  But  gentlemen  say  still,  it  may 
be  committed,  which  is  a  gentle  rejection  of 
the  thing.  If  this  gentleman  be  guilty,  it  is 
more  glorious  for  him  to  be  tried  in  the  great- 
estpnice  of  the  kingdom,  and  to  justify  him- 
self, than  to  stifle  it  here  by  commitment ;  an^ 
thence  next  thing  will  be,  witnesses  will  run 
away,  because  this  cfreat  man  is  too  great  for 
tfaeConunons  of  England.  If  you  take  away  the 
means  you  take  ^way  the  end.    The  court 
evercalbftr  prosecutors,  but  never  for  wit- 
nesses, till  issH^  be  joined.    Seymour  has  oom- 
miftted'a  great  crime,  and  he  will  comnut  a 
greater  to  keep  himself  from  justice.    I  was 
comisel  for.  k>ra  Mordaunt  *  in  his  impeach- 
ment ;  and  I  remember  the  House  would  not 
let  me  produce  one  witness  for  him,  and  he  was 
impeadied.    We  know  what  constitution  the 
long'  parliament  was  of,  and  what  precedents 
they  made ;  but  at  the  latter  end  or  it,  when 
it  began  to  be  filed  with  brave' men,  Articles 
were  presented  against  k>rd  Danby,  'and  diere 
was  nothing^  but  prosecution,  no  recommit- 
ment*   If  the  articles  be  not  proved  upon  trials 
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it  is  no  reflection  upon  tfie  Houoe  of  Commons 
but  on  particnlar  men  who  undertook  them ; 
but  if  the  raitlemen  undertake  to  prore  the 
artidesy  ana  yon  do  not  impeach  thereupon^ 
this  will  be  a  freat  diflcouragement  to  can  great 
mentoaooonnt.  Ringdon  botders  upon  the 
same  offence  with  Mr.  Seymour,  if  it  be  one, 
and  so  what  he  says  is  of  no  weight. 

Colonel  Birch,  1  will  begin  where  he  ended. 
He  teHsme,  «« I  wHl  look  to  my  interest/'  I 
sajr,  thai  Winnington  pleaded  for  lord  Mor* 
dumt,  and  then  you  know  vHiere  his  interest 
was.  80  he  grounded  tfiat  old  maxim  of  ouno. 
I  think  mysetfnot  well  desk  withal,  to  tcU  me 
of  my  nibUing  about  money.  I  am  auditor 
of  the  excise,  and  oan  any  man  charge  me 
with  erer  taking  sijc-penoe  bribe  ?  Lately  I 
was  one  appointed  to  disband  the  army,  and  I 
moddied  with  no  money  but  what  i  ffa;re  ac- 
count of;  because  I  am  told  of  *<  nibWag.*'  I 
did  not  aay  *<  that  it  was  impossible  to  proTe 
these  Articles,'*  but  no  man  can  but  he  tliat 
keens  the  cash.  If,  after  aH  ^is,  Ihw  indtn- 
dual  monej  was  given  for  this  use,  dec.  it  is  an 
Article  to  impeach  upMi ;  if  not  you  cannot. 

The  Debate  was  adjoomed  to  tne  neatt  day. 

Novcmbrr  i6. 

Bur  John  Knight.  I  conceive  thai  Ae  Mouse 
intended  to  proeaed  to  such  Articles  as  may 
be  suitable  to  jotu*' honour,  and  that  the  ho- 
nour of  the  kingdom  may  not  be  laid  level,  and 
^our  member  ae^itted.  As  for  the  Hm  Ar- 
ticle, '<  that  Mr.  S^rmonr  had  directed  the 
ttioney  yon  gave,  for  another  use,  &e.?'  it  is 
verv  Bt  that  be  be  called  to  an  account  for  it. 
If  I  stand  up  andsay,  '«  i  w9l make  good  an 
astick,''  eonsirier  bow  it  will  be  made  good. 
l^ysSranour,  *^  Not  one  penny  has  been  dl- 
verted,  bntcmploved  aocording  tor  the  act  of 
pafliamnt,"  and  profifers  to  prodnoo  his  ae- 
cotmts.  In  the  one  way  or  tfie  other,  consider 
Well  what  you  do,  lest,  if  he  be  immached,  the 
Lords  fold  him  not  guilty,  lliawre  it  is  not 
.cboughtliatngsatfemanriseandsay,  he  wfll 
make  it  good,  Imt  be  suroof  proof  for  yoar  ho- 
ttonr. 

MJt,  Harhard,  If  ybi}  proceed  by  precedents, 
lam  sure  you  have  mtas^%  but  die  question  of 
oommitmcntof  the  aiVd^  was  not  font  put. 
If  you  put  the  qfuesHtMi,  •»-^hofocr  there  be 
ground  of  ImpeadhmoM  upon  thM  Articles,*' 
those  gentlemen  left  off^  / 

Sir  Nkholoi  Mew.  The  'qoettioii  of  com- 
mitment of  the  Articles  arises  firom  aiguments 
of  die  honeoir  of  the  House.  But  no  man  ha4 
been  impeached  in  the  long  pariiament,  if  that 
had  bean  an  argnmeBh  If  you  put  so  mat  a 
discouragsmeiit  imon  members  that  brmg  in 
lmpeachn)ents  against  great  men,  what  use  are 
joa  of,  unlesBto  give  money?  We  know  the 
condition  of  the  nation  ;  if  wo  go  this  way 
to  work,  we  giro  up  all.  You  must  mistmst 
the  hononr  and  wisdom  of  your  mcmbeia,  that  ^ 
diey  brought  in  Ah  charge  mtdwiously ,  if  vou 
refer  it  to  a  committee,  and  nrt  not  '■^on  thc^ 
ondartakhigtoinakeiifiad.  WaMlfaBduirge 


ody  abreach of  theletter of  the bw,  I  would 
not  open  my  moulh,  for  every  one  otfends:  But 
what  became  of  your  money,  whan  the  ohips 
dMtttd  have  beeubuiltsrithin  the' tine,  and  an 
army  raised  for  on  actual  war  with  France,  ami 
you  were  toM  from  the  bar,  «« That  a  genlicsM» 
wookl  radier  be  guilty  of  forty  muroers,  than 
Aat  it  shouM  not  bt  a  war?"  And,  you  kiuar, 
aleHerwas  pvodttced,  '^  That,  about thait  time 
krd  Danby  was  treatuw  Is  nEiake  the  king  tri^ 
hnlary  to  the  long  of  France,  andfOn  that  we^ 
tenoe,  to  keep  df  the  parliament ;"  and  «n 
tijcmy  was  raued;  for  aught  I  know,  to  cany 
on  tne  Plot.  There  is  eridenoe  enough ;  but 
if  you  do  not  impeach  Sc^monr  give  up  all. 

Mr.  Levemm  Oawer.  I  difier  in  the  raeami; 
but  not  in  theend  ;  when  a  member  did  stand 
vn  and  say,  *<  He  will  undertake  to  prove  the 
cbaige,"  and  yesterday  another  stood  up 
(Kittgdion)  and  told  you,  *^  He  believed  the  con- 
trary," and  another  replied,  ^<  Kingdon  waft 
as  criminal  as  8eymour."  Keeping  up  tho 
army  was  a  mai  mult,  after  the  act  for  die- 
banmng  it ;  but  in  the  act  for  disbwding  it  and 
paying  it  off,  there  is  a  dause  of  indonnity. 
NeJOtitBsmd.  '<  If  the  Artiofes  he  refonred  to  a 
oommitiee  to  examine  the  proofs,  witnease* 
maybe  menaced  and  taken  olf."  But, if  so, 
it  migh|  have  been  in  the  committee  for  th« 
Plot;  Bedlow,  Gates,  Dngdale,  6ec.  mighrt 
hajre  been  taken  o£  One  of  the  evidence  is 
said  to  be  a  man  worth  10>000/.  i  won^ 
der,  auch  a  man  should  be  bribed  or  menaced, 
fie  sure  of  the  proof,  else  the  honour  of  tho 
House  is  exposed.  Isnot  all  tho  ^denee  at 
the  bar  against  the  Lords  in  the  Tower  known, 
and  printed?  shall  we» be  afraid  to  show  our 
evidence affainst  aProleiteit,  a  man  of  fomily, 
and  not  ahaid  of  evidence  against  papists  ?  I 
am  for  committing  it. 

Laid  Cuaendish.  Yon  ^re  anoved,  <«  That  thin 
chaigemay  hereforred  to  acommiitee.''  I  Ihiak 
fornoodierreaosnlmt  that  the  matter  of  th? 
prizes  may  be  axandned. '  Persons  at  a  com** 
mittemay  aay  thiQgs/  and  retract  them  ^gnhi  ; 
bat  those  against  the  five  Lords  in  the  tWer 
were  past  retracting;  they  were  all  upon  oath. 
If  that  bo  so,  committiiig  the  Articlea  io  thfi 
waytohav«  them  foil  to  nothing.  Withoud 
doubt,  ^Ai6desaretariminal,  and  a  breach  ol'  x 
twoactBof  parhament.  A  member  has  said, 
**HekneYrs,thatnartof  thatmonery  was  not 
employed  for  biiilding  sh^,  and  tnat  money 
kept  up  .the  army."  €ta  the  other  side,  a  inem«> 
her  spoke  positivdy  to  one  Article.  If  ^  fao» 
nonr  of  the  House  be  concerned,  it  may  be  vin* 
dioated ;  hut  I  cannotimagine  that  the  honouir 
ef  two  members  that  Osserted  the  Articles  wiH 
be  exposed.  I  cannot  soppoaethat.  The  Ar«> 
ticlesare  criminal,  and  undertaken  to  be  proved  : 
And  there  is  gMumd  to  nfe  sufficient,  that 
in  the  articles  tnere  is  matterto  impeachSey^ 
monr. 

Hr.  Duhm.  There  n^ist  go  a  ereat  muty 
Mows  to  feU  a  great  bak.  Here  are  high  eriroes 
chaiged  upon  Mr.  (^eyinotir,  and  oUbred  to  h% 
proved.    The  issue  is»  Whetherupoti  'lldi.en* 


149]        STATB  TRIALS,  52  Cbaklbs  IL  iSbO.'^Edmtd  Stfnmr,  ctq.       [  U9 

quay  yoa  will  find  it  Bilim9craf  If  the kst 

»HrinBMiilh«dfliiftaweeklQiiger,  I  would  B9t 

(mm  been  in  his  case  for  £}</.    The  money  ibr 

JHiadaiif  the  diipoy  fenced  Hrith  80  mwif  daises 

mthenat,  &c  ehonld  mi  here  been'diverted. 

There  is  indemmtf  in  the  first  aet,  hot  not  in 

the  last.    The  credit  of  Ki^doo's  negstire 

endenoe^  I  hope,  wiB  not  beaut  in  oompetititfn 

with  two  affimmttres.    If  Seyaioiir  he  indi- 

nMe  to  popeiy,  he  is  reader  to  htmg  m  ariH*. 

traij  government.    I  am  for  impeadiiiwr  him 

opon  Siese  articies. 

fibr  JJoUne  Jenkim.  In  this  case,  yoo  are 
ioTQlred  as  nrosecators,  and  therefore  I  hone 
yon  will  well  consider  of  it  If  you  prasecnte 
wieoffully,  it  will  be  Tcry  ill,  and  therefore  a 
man  sbedid  not  mingle  any  of  his  own  passion 
in  the  proeecnlion  ;  itshouM  be  tone  lU  end, 
nnd  there  should  be  a  moral  assomnce  of  the 
troth  of  the  charge.  I  do  not  see  that  bidustry 
ttred  yet,  whether  the  charge  be  well  ffroandedf. 
One  worthy  member  (Kingdon)  speaks  acttt^ 
proprio  facto;  two  meinben  speak  thehr 
tlMnghts  by  hearsay.  If  this  biumess  come 
bcAreUie  Lords,  it  will  be  absolved  in  this 
conditmi,  being  positive  proof  from  one,  and 
only  beanav  from  two. 

Ur^  Evdym.  Faksty  and  truth  are  wdy 
iliffierant;  but  when  fiihty  is  in  a  fine  drew,  k 
#Dakesa  show.  I  was  at  first  full^yf  fear,  lest 
the  House  should  sufier  in  not  raakmg  goad 
tke  article%and8omighthaveablot,and  the 
9eBtlenmn.a  greater  that  broi^  in  the  arti- 
4ilea.  Consictenng  the  vast  trauble  the  Pfet 
Jias  given  tbe  House,  theipialiu  of  the  conmn^ 
nton,  and  dieir  mvnher,  and  ttatf  the  Howe 
«houid  receivea  blemish !  Those  without  doom 

/will  think  this  a  boU  aet,  wbo  are  lor  imneadi- 
inents.  I  conceive,  yeur  ptmier  question  k, 
**  Wke^herthis  matter  in  tbe^liticlai  be  a 


prMor  ground  to  impeach  Mr.  Seymour,  kc  ?" 
Sir  WtaneU  RummbI,  This  is  but  in  the  nature 
-•f  a  preMBtment  to  a  grand  jury.  To  vi;hat 
intent  should  persons  give  the  coounittee 
JowwMge  of  the  evidsnoe  ?  Let  it  be  knovin 
upan  the  hnpeadmient  before  the  Lordk  Itis 
not  only  a  diatnist  of  your  membem,  to  refer 
thaArtides  to  a  committee  to  be  proved,  but 
it  is  needlesa^  and  against  the  method  of  par- 
liament. Yon  must  earvy  it  t»  another  place, 
wfaereyouare  to  4iscovw  the  evidsnoe,  and 
till  then,  the  prisoner  is  not  to  kilbw  the  evi- 
dence. Bntto  referittoaooBunktaa  toheiir 
tbepreof,  is  against  all  hwr  and  method. 

Mr.  Finek,  If  I  was  of  opinion'  that  the 
hononrof  the  House  Was  conceknedin  it,  I 
should  possibly  be  ss  eager  as  those  gentlemen 
that  more  it,  that  thk  chayg^  should  go  to  the 
Lmdk  befiwe  it  pass  a  eemmittre  here.  It 
wnnU  be  a.great  misfortune  to  the  House,  if, 
llvengk  thia  apprehensian  of  partiafity,  the 
Lards dwaUdisappdnl  yen:  tbttefore  I  shall 
say  somethittg,  belore  you  nut  it  to  so  great  a 
httaard.  It  is  iigostice  to  ttie  House,  and  your 
ilMmber,wlio  has  been-  caealons  aasertor  of 
the  fighia  af  the  Oommons  m^  matter  of  the 
Laria  toMiV  .upon  thtol  to  iudgn  jminfel 


Your  right  in  carrying  up  the  iMtiey- 
bitt  he  vigorously  asserted  :  it  is  a  justice  yon 
owe  him,  not  to  eiqpose  him  to  that  tribunalt 
without  evidence  first  heard.    The  evidence 
will  all  be  exposed  to  your  oeaumre  ;  tberefofea 
examine  the  gitmnds  of  the  charge.    I  shaU 
not  speak  to  precedents  of  impeachments  ;  but 
there  is  a  considerable  difference  betwijct  im- 
peachments of  treason,  and  miademeanor.    It 
does  not  follow,  because  no  treason  ia  found  by 
tbe  Lords,  that  therefore  no  misdemeanor. 
Precedents  are  express  in  the  case,  as  that  of 
Br  William  Finn's  impeachment;   and  you 
will  hardly  find  one  pre<^dent  of  misdemeanor, 
that  has  gone  in  a  contrary  wav,  but  has  been 
examined  at  a  committee.    Wnere  tbe  matter 
charged  and  the  proof  was  presented  to  the 
House  at  the  same  time,  as  in  the  case  of  lord 
Danby's  letter  to  Mr.  Montagu,  there  was  an 
need   of  witoeises.    And   another  reason  is, 
where  a  gentleman  undertakes  to  make  the 
charge  good  updn  his  own  knowledge ;  that  ia 
much  different  from  the  credit  of  o&era ;  that 
is  not  givinff  credit  to  your  member,  Imt  to 
persons  not  Known.    I  will  not  reflect  on  the 
credit  of  the  proof  undertaken  by  your  mem- 
bers ;  btit  I  must  say,    you   heard,  on  the 
other  side,  the  testimony  of  a  member  (Kin|^- 
don,)  if  not  all  the  oonssleraUe  oircumstaaess, 
of  his  own  knouMge.     I  am  sorry  to  hear  it 
olyected  against  his  testimony,  "  that  he  bi 
paHkep  criminU  i"  if  so,  I  few  y«in  will  want 
most,  tf  not  all,  your  testimoDy  against  the  fire 
tords  in  the  Tower ;  which  is  ao  tar  firom  inva-  * 
lidating  their  testimeDy,  that  it  confirms  it. 
Not  to  accure  himself  to  excure  another.    In 
the  impeadiment  of  lord  Strafiford,  when  ah* 
William  Pennyman  was  broaght  li^y  mjr  Wrd  to 
show  that  his  words  had  been  otherwise  than 
they  were  taken  to  be  in  tbe  impeachment, 
vix.  «« That  die  king's  little  finger  shonld  be 
heavier  than  the  loins  of  the  law,  &c."  one  Of 
the  manmrsof  the  impeachment  toU  sir  Wil- 
liam, «*  He  did  in  discham  his  duty  to  the 
Coounons  (bong  a  noember)  to   suffinr  the 
Honaetoranuponsuchamimfie."    Has  not 
Seymour  done  your  aervire  worthily,  and  I 
hope  you  wifl  as  woithfly  consider  it,  in  your 
manner  of  paooeading' with  him.    That  matter 
aflec^fcd  against  Seymour,   '*his   dctcteiity 
when  he  cast  his  eye  about  in  the  long  parlia- 
ment to  tell  die.  Ilouse,"^  is  not  in  any  one 
artksla.    Yon  may  see,  by  hb  aeconnts,  the 
monav  reoaived  and  the  money  paid  ;  and  the 
mwy^loard  must  be  his  vouchns,  and  those  he 
Witt  nrodnoe.    If  Seymour  must  answer  for 
the  faults  of  all  men,  there  is  ground  fbr  im- 
peaofament    Therefiwe,  imon  9ie  whole  ex- 
attimation  of  this  case,  before  at  go  to  the 
Lords,  no  aiyection  can  be  agaimt  flOimnH- 
meat.    I  docenceive (hat  the  act  of- parlia- 
aacntfor  bidkUngthe ilitpa,  &c.  does  impower 
those  accounts  to  be  takoi  by  the  House  pf 
Comatona,  in  an  espram  dause.    Iremember^ 
bi  a  dispute  batwfxt  tte  Lords  #nd  Commons 
thbai  tne  aoooimtiiy,  Seo.  the  Lords  ore  i»- 
dsricd,  pad  yioa  oi^pht  nfipularl^  to  r^so^o 
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thfH  aoeonut  in  the  House,  and  to  let  &  oooi* 
mittee  ^Kamioe  it.  If  this  be  so,  receive  the 
fint  motion  ofooinmitting>  the  Articles,  and  so 
you  may  receive  the  accounts  in  the  House. 

Mr.  Harbord.  There  is  a  reflection  upon  me, 
of"  dexterity,  &c."*  It  is  a  terrible  exneasion, 
to  fright  a  eentleman  from  his  public  only.  I 
will  never  decline  my  country's  service,  nor  do 
I  covet  Seymour'splace,  nor  envy  him ;  there* 
igml  hope  vou  wul  not  suffer  a  man  to  be  re- 
flected on,  that  a  thinj^  is  done  with  **  dexte- 
rity," when  it  is  done  with  sincerity.  You  are 
told  by  Seymour,  "That  what  he  has  done 
was  not  without  the  ^iprabotion  of  the  Com- 
missioneri  of  the  navy."  There  was  a  great 
struggle  betwixt  him  and  the  Commissioners, 
&c.  Tlie  merchants,  finding  Seymour's  credit 
•nd  power  loo  big,  fell  upon  the  commissioneni 
of  the  navy.  Seymour  had  instructions  not  to 
pay  any  money  without  warrant  from  the 
ooimnisrioners  of  the  navy.  The  merchants 
«aid,.<MliattbeoommisBionerB  had  told  them 
they  bad -ordircd  their  money,  but  Seymour 
was  not  re^dy  to  pay  it."  But  the  reason  why 
wnnour  would  not  obey  the  commissioners 
order, i«as,  thathedespHedthem,  and  came 
«0t  -to  them  in  some  montlis.  I  have  the 
papers  to  proine  Seymonr^s  Answer,  and  the 
eoiniuiBiloners  Reply  to  it.  (Tiien  he  spoke 
«f  his  rvftising  to  sign  a  conveyance  to  lord 
Dsnby  of  Lands  from  the  ki*g.)  As  to  whdt 
Finch  said  of  <«  deKtcritf,  &c."  I  never  voted, 
in  any  council,  "  That  the  duke  of  York 
should  stay  in  England,"  whcir  he  was 
deemed  an  enemy  to  thenation. 

Mr,  Finch.  When  Harbord  replied,  I  did  not 
know  the  matter  betwixt  Sej-moor  and  the 
navy-board.  I  do  say,  tfie  navy-board  onlers 
▼ottchers  to  Seymour^  accounts,  and  the  £x- 
che^[Qer)  if  they  find  one,  will  not  deny  the 
other.  As  for  Harbord's  being  even  with  me 
in  the  aspersion,  "  That  I  was  one  of  those  tiiat 
retainMthe  duJce  in  England,"  lean  jui^iiy 
mysetf  to  every  member,  and  Uie  most  partial. 
-i  was  not  for  giving  them  this  handle  to  sanc- 
tify themselves  to  the  people.  I  did  tUnk  it 
wns  necessary  the  duke  should  be  absent,  and 
had  security  for  it,  in  the  opinion  of  diepar- 
liameot,  and  I  was  satisfied.  I  never  knew 
that  "  dexterity"  was  a  crime,  and  ain  wilting 
to  excuse  Hari»ord  from  that  matter. 

Col.  TUut.  Whoever  hasthekmingofthe 
wirighteous  Mammon,  can  make  friends.  I 
know  not  well  which  way  to  ffive  iny  opi- 
nion in  thio  matter,  when  I  consider  how  soe- 
oessfhl  Addresses  and  Impeadimentshave  been. 
I  never  saw  by  addresses  that  we  have  removed 
ministen.  Instead  of  Mowing  up  our  enemies, 
we  bk>w  up  our  own  work  baekward.  But 
-how  fimifleas  soever  impeachments  are,  yet  we 
niust  proceed,  to  satisly  die  worid.  Two  things 
induce  men  to  bdisfve  the  Impeachment ;  oiw, 
the  probability  of  the  thing,  and  next,  thecre* 
dibifity  of  the  teslimoiiy.  if  the  thhug  be 
{wobaUe  in  itself,  tet  such  ■oms  eonkl  be 
nisedonthe  creditof  a  pai1ktdarpevson«*^TIus 
-  «mttttyottb«dha4beibieyo«tlKh«t¥viittiMnt 
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if  it  had  sat,  (as  some  took  care  it  slionld  not, 
by  dissolving  it)  by 'the  person's  evidence  who 
was  employed  m  the  things  themselves. 
lYiey  tell  tlieir  story  with  ooherenoe,  and  give 
reasons  why  they  may  be  trusted.  Some  of 
this  money  was  emfMoyed  for  the  army,  to 
keep  it  up.  But  others  say,  by  circumstances, 
whc  believe — You  are  told  by  Jenkins  of 
"  facto  proprio,  &c."  I  think,  Kingdon  ia 
under  suspkaon  of  the  same  thing,  ami  itisa 
natural  suspicion  of  this  gentleman  to  be  ac- 
cused for  money,  &c.  And  should  not  1  think 
that  if  my  neighbour's  house  were  on  fire,  that 
my  own  was  in  danger  ?  And  that  is  King- 
deal's  case.  It  is  natural  for  men  to  be  advo- 
cates for  faults,  that  they  maybe  questkmed 
for.  I  think,.lliere  is  ground  for  imoeachment, 
the  fact  being  crinunal,  and  will  be  proved* 
The  thing  itself  makes  the  ftct  crimimd,  and 
you  have  no  suspicion  of  the  evidenceim- 
dertaken,  because  jKingdon  speaks  in  hisown 
case.  It  has  been  well  objected,  "  That  a 
great  person  that  has  great  power  can  never 
be  puniidied,  tf  evidence  be  brought  to  the  com- 
mittee ;"  therefore  1  desure  evidence  may 
notbeknown,  that  art,  force,  or  money  can 
corrupt  or  terrify  from  giving  their  testimony. 
The  committee  of  secrecy,  tiie  last  parliament, 
was  only  called  so ;  ^  they  did  was  known 
poUtcly.    I  speak  it  of  my  own  knowledge, 

night,  lord  Danby  had  intellimiee  of  what 
wasdone.  •  Finch  tells  you,  " Thai  by  dexte* 
rity  many  thincs  were  baught  under  the  shel* 
ter  of  tliis  arttcle  ef  the  raoney,'^..*'  And  he 
took  occasion  to  maffnify  Seyinour,  <Sce.  if  the 
witness  against  the  ]or»,  bem^partwepi  rrisii- 
ntf,  had  gvne  about  to  excuse  what  the  lords 
had  done,  he  .w^old  be  no  competent 'e?idenoe  ; 
but  if  Kingdon  will  accuse  Seymour  he  is  a 
competent  evidence.  To  oenumt  this  chai^, 
is  to  deaden*  the  seal  of  tlie  House ;  Therefere 
put  the  question,  "  Thatthere  is  matter  of  im- 
peachment in  tiiese  articles. 

Mr.  Hyde.  I  was  present  at  tfie  Impeacb- 
ment  of  lord  Clarendon.  Yesterdi^,  I  heard  a 
member  say,  "  That  in  that  impeaiohment,  to 
ei^ry  articfe  a  member  did  rise  and  say,  "  I 
wiH  make  that  artble  good ;"  and  for  tint  riea- 
son,  I  am  now  against  that  way  of  procoedinfif ; 
for  afberwaids  one  declared,  "  hewaa  uaaatu- 
fied  in  the  article  he  undertook  to  prove ;  he 
owned  he  was  abased  W  the  evidence."  It  was 
ahard  case,  themoeeeLg  then,and  I  think  it 
win  be  so  now,  ir  he  were  die  greatest  enemy  I 
had  in  the  world ;  and  tberefittel  am^oom- 
mitment. 

Ifr.  XoM«  1  shall  speak  only  to  the  questign. 
If  I  were  convinced  in  theaeason  and  equity  of 
it,  I  shonld  not  be  against  oommitnaettt.  I  have 
r^reshed  ny  memory,  since  last  oigfat,  out  «f 
my  notes  that  I  took  m  kid  CknAm^  Im- 
peachment.  It  was  then  said,  **  yow  you  have 
Deard  the  aiticles  read,  fhr  the  hdnour  of  ^ 
House  you  ave  to  know  where  and  when*  Use 
crimes  were  oommilted,  and  bywknife^oy  will 
ba.pioved.^«  pi^Stj^nonr  hhavl^-^ liBt  as 
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tb«  w^  to  iwalidale  an  ymir  iHtkBoiijr,  by 
fobBshiDg  te  witDflMM,  who  by  comiplioii  or 
■MBaoe  oMy  be  takn  off." 

Mr.  Dreiekard.  I  desire  yoawiD  keep  fltriet- 
ly  to  the  oQeelJkm.  UtheoaseoflordClareD* 
doD,  the  Houe  had  not  80  great  inducement  to 
impeach  aa  now,  because  members  did  not  un- 
dertake the  proof  of  the  chai^  then ;  they 
had  only  induoements  to  believe  it.  Money 
waaleiit  fay  Seymour,  and,  oonsisient  with  troth, 
notkMt to  Knisdon.  In  an  impeachment  of 
toeasQD  wvongnt  to  be  more  tenner,  than  in  a 
obarge  baiely  of  misdemeanora.  When  gen* 
tfemea  do  undertake  the  proofs  W  the  charge, 
it  is  a  disparagement  to  the  members  to  rater  it 
to  a  GOBMnittee  to  examine  evidenoe.  Yon 
OMist  not  pot  diseonragement  upon  your  mem- 
bers, lest  you  lay  out  measures  for  the  future. 
When  the  duke  of  Landerdale  was*  charged, 
soon  after  the  patlianient  was  prorogued,  you 
loiad  one  of  thewitnesses  bought  otf,  aiMl  th« 
other  sent  to  the /Power.  If  the  Lords  find  not 
thechai^  the  diminatiea  is  of  their  honour, 
not  vours  ;  imd  it  is  no  nuwe  than  a  petty  jury 
not nndinr  the  person  guilty,  when  thegnnid 
junrhastoundttobilL  PrJnFputtbequestioB, 
^^Thatthereis  a  matter  in  the  artksles  to  im* 
peach  Seymevr.^' 

Sir  rAo.£«r.  Iknow^nstwhattheLoitlswill 
say  ooaeeraing  the  dbip  and  the  money  in  the 
charge ;  but  when  atntters  are  reduced  to  par- 
tioolars,  you  afeoMiaed  to  consider  the  act  of 
tndoMnity,  whether  nie  crime  be  pardoned  by 
tbaiaiot  You  are  bound  to  take  notice  of  that 
act,  where  it  is  phdnly  esqneoMd,  **  That  no 
nan  ahail  be  impleaded  for  what  he  has  done, 
rdalin^  to  the  srmy,  6ee.  by  that  act." 

fSkt  WiUutm  Jonei.  In  peint  of  law,  every 
hour  draining  ike  goods  porioined  and  em- 
bexzled  is  an  ofience,  and  the  act,  fkc,  does 
not  pardon  the  goods,  the  indigo,  6ui.  of  which 
no  account  was  made.  Take  it  one  way  or 
•nather,  the  qnsstien  is  at  an  end. 

Sir  TkoHuu  Lee,  1  desire  only  to  know,  whe- 
dicr  a  partkndarexoqitien  does  not  explain  Uie 


Sir  JV.  Winningi^m,  Look  mto  that  act  of 
tmrdon-which  pmnDd-some  time  before  the  dis- 
laadingr-act,  and  you  win  find  abundanee  of 
exceptions  in  it  for  Ae  benefit  of  great  men.  I 
ahooldbovnrylodL  to  put  an  article  open  Sey- 
■Mor,  that  is  already  pardsned.  Seymour '  Jid 
say, ««  Though  hap^  he  might  be  pardoned  by 
the  not,  ho  woqU  not  shelter  hbweif  under  it.^* 
Butaatolhatpaitiindarrelatnigto  purioinme 
the  stores,  or  any  edcinplion  m  his  oflicer^ 
yo«  bat  think  that  an  arsnment  probable  to  im- 
peach, I  love  the  genianan  so  weU  that  I 
would  hardly  adriae  him  to  plead  it. 

Cokmel  Afrdk.  Iw9lnoltakenolice  of  par- 
dons in  Mttlemens  podoets,  but  that  act  of  par- 
dooapoCenof.  I  said  ibnnerly,  upon  that  act, 
'•tluititwasonlylbr  the  sake  of  some  p«ar 
peraons."  If  kwyen  say  thitt  StyoHKms  not 
pnMoned  as  to  the  prines,  dee.  by  that  act,  pnt 
It  tolhefncatifln. 

That  the 


tftonof  theAiticleabevefinredto  a  GonuDittoe, 
it  passed  in  the  negative. 

Resolved,  •«  That  Mr.  Seymour  be  un- 
peached  upon  these  Articles,  and  that  a  Com- 
mittee be  appointed  to  prepare  the  sakl  Im-' 
peachment.'* 

Mr.  Harbdrd.  I  have  seen  no  other  preoe* 
dent  of  commitment  upon  a  charge  of  misde* 
meaoorv,  but  that  of  sir  Giles  Mompesson. 
The  Hoose  did  order  his  commitment  to  the 
seoeent.  I  desire  the  long  lobe  may  consider 
otrt. 

8ir  Chri»L  Muigraw.  Pn^y.  call  for  the 
Journal,  and  see  tlie  precedent  of  sir  William 
Penn. 

Mr,  Qurrcw0y,  We  have  not  been  fraquently. 
troubled  with  impeachmentii ;  but  in  the  last 
parliament,  the  case  W  the  impeachment  oC 
lord  Mordaunt  and  sir  William  Fenn  was  for 
misdemeanors.  That  of  lord  Chweodon  waa 
another  case.  In  this  you  cannot  extend  the 
impeachment  fartlier  than  the  articles. 

Sir  Tkomo^  Lee*  Unless  you  will  doy  in  this 
case,  more  than  has  been  done  in  any,  refer  it 
to  a  committee.  Consider  the  precedents  of  sir 
Giles  Mompesson,  <Sre.  Because  nobody  would 
be  security  for  his  forth-coming,  and  be  con* 
fesaed  the  fact,  he  was  imprisoned.  Is-  there 
no  difierence^betwixt  misdemeanor  and  treason  ? 
But  I  will  not  enter  into  the  debate,,  but  desira 
to  know.the  course  of  all  parliaments  relating 
to  precedents.  Let  the  fact  be  plainly  beibre  you 
and  do  what  you  will: 

Sir  JFV.  vAnnin^lon,  Be  careful  not  to  go 
from  the  rules  of  right  I  appeal  to  you,  if 
an  information  of  misdemeanor  be  against  a 
man  in  an  inferior  court,  whether  they  do  not 
imprison  the  party  till  they  shall  thmk  fit  to 
bail  him  ?  I  believe  there  are  several  prece- 
dents of  members  complained  of  here,  ♦Kat 
have  been  committed.  Sir  John  Bennet  was 
taken  into  custody,  in  order,to  have  an  impeach- 
ment drawn  agamst  him.  Seymour  heing  com* 
mitted  to  the  se^jeant,  if  he  say,  "  I  desire  to 
be  bailed,"  he  ought  to  be  in  a  court  of  record. 
But  I  take  it,  there  is  more  value  from  an  im- 
peachment of  the  House  of  Commons  that 
sounds,  of  grievance,  ^c.  It  is  not  the  judg* 
ment  of  the  House  tlMit  he  should  remainiii 
custtfdy,  but  for  so  small  a  time  till  the  im« 
peochment  may  be  drawn  up.  Higher  pmce. 
dents  than  those  of  the  long  parliament  must 
guide  you  ;  that  so,  if  he  steod  committed  tin 
Uie  impeachment  be  drawn  up,  he  has  no  wrong 
donehiro.  ^ 

Sir  Chrii,  Muigrav^,  I  cannot  agree  to  refer 
tlus  to  a  committee  to  examine  Preoedcots,  aiid 
in  the  mean  time  to  commit  him ;  which  is 
first  to  commit  him,  and  then  to  examine  pie* 
cedents  .of  commitment  I  would  know  by 
what  rule  you  commit  him  to  custody,  iftho 
crime  be  bailable.  If  he  ofier  b^,  the  Houaa 
of  Conunons  cannot  bail  him.  Let  us  that 
complain  ofafbitnry  courts  talm  care  that  we 
be  not  offiendera  ourselves.  Beinf  a  member 
of  this  Uauao,  yiwoanBot  dimrt  himof  the  pvi» 
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vi1e^eh«lMs«utof  Ihe  Umae.  Pray  walk  in 
wary  steps  in  this  matter.  This  matuMr  of  pvo* 
eeeikng  is  not  for  your  honour. 

Sir  WUliain  Jones,  In  all  our  proeeeclings  we 
are  as  well  to  satisfy  our  own  conscieuix^  as 
other  mens.  I  am  yet  but  yoimjc^  in  parliament, 
but  what  moves  me  is  reason  of  law.  If  a  man 
be  accused  of  cmnes,  there  is  not  a  necessity  he 
shmiU  be  in  custody }  it  may  be,  in  case  there 
is  danger  of  fligffat.  If  he  be  accused  of  cmtal 
orimea,  the  man  may  nm  away,  and  basard  hit 
estate,  to  save  his  Ute.  In  aoine  capital  eatwa 
a  man  cannot  be  bailed ;  but  in  most  cases  bail 
may  be  takm.  It  is  said,  **  he  Hiay  go  away 
if  not  impriaoMd  ;'*  so  far,  it  nmy  be,  we  de- 
sire it ;  but  the  reason  and  practice  of  all-oCber 
cpartff  ia  against  it.     I  desire  only  that  your 

Jrecedeata  may  not  outgo  all  other  €k>ijita  of 
fistfce. 

Colonel  Tit  us.  If  you  do  any  tltin^,  and  have 
no  precedent  for  it,  Kev4nofir  will  hare  all  the 
rHBon  to  accuse  you  of  injustice,  and  your  own- 
honour  be  exposed.    To  obviate  botli  inConTO- 
lliences,  pray  let  precedents  be  searched. 

Ordered  ;  That,  t)ic  searching  for  Precedents 
concerning  the  committing-  a  Member  to  custody 
when  iiftpeached  in  parhament,  be  referred  to 
the  Committee  appointed  to  draw  the  Im- 
peachment. 

December  17. 

'  ^r  iV^illiam  t^ultency  reports  from  the  Com- 
itiittee  to  whom  it  was  releiTcd  to  prepare  the 
Inkpeachment  a^pst  £dwai*d  Seymour,  esq. 
a  member^  of  this  House ;  and  to  search  pre- 
cedents touchingf  the  Imprisoning  of  Memoirs 
of  tliis  House,  when  impeached  m  parliament; 
That  the  committee  hao  directed  him  to  make 
a  special  report  thefeof :  Which  he  read  in  his 
(|]ace  ;  and  afterwards,  delivered  the  same  in 
a^t  tlie  clerk's  table :  Where  the  same  was  read ; 
and  is  as  follows : 

«<  The  letb  and  19th  kin^  James,  oh-  QHaB 
MompCBSota'scOie,  who  was  committed  by  the 
Hotiseto  ibt  Beijeaiit'a  cuttody.  He  made 
his  CB6apo,  4nd  a  prodamaAioa  wvs  Mailed  out 
fMiti  the  kinr  to  apf  rehend  hbn^  (be  raada  tiib 
FrodattittiD^  he  bemg  oommiMed  by  order  of 
Ibo  HoQfie,  to  beaelit  to  the  Tow«r. 

"  8ir  John  Bt^nett'a  oase^  who  Was  Jndge 
of  file  prorOMtiTc  eotnt,  in  tte  latb  and  I9ih 
K.  Jamea:  HeMlv«d,  ThittfaoakariffofLott^ 
don  do  aacnrc  his  pci^ion. 
.  »  Sir  William  Ponn'o  and  Mr.  BnniiBB»d'^ 
case,  as  m  the  Joomal  1668 :  Penn'a  rana  tbua : 
«<  IS  Apt^  laea,  Oi^Sered,  Tbtti  Penn  do  al- 
tandthei4^.'*  j^id  then  thora  ia  m  Nattatit^ 
«pf  Pcnii'a  dbbenidMieHt  of  Pirino-aooAs. 
«*  Onlorad.  Thi*  on  lluraday  next  hemnkie 
answnrto  bio  «haise.''  no  ComiMtMa  wis 
M  aeouafait  Penn>Hlb,Uiiionier,  and  Penn  waa 
to  dwTW  faii  anawof . 

**A  liMter  IhMb  HmoomansflonnM  ^fai>. 
eouMa  wanroaAi  andtboaoiltawo  WH  nnd; 
ntid  tbo  ^OMkm  waa  pot,  nnd  nn  Im^aaiimniilt 
^«»  oidlMd  10  b0  dinwn  «p  ng^inntbit^^mMi  «D 


aearch  for  pmccdcnf  of  ausponinon  front  bis 
attendance  in  pariiMnent.''— >«  Oidered,  That 
he  be  suspended  wbilat  the  Impeadnnent  ia 
depoiding." 

**  Mr.  Bmnkard  uot  beinf  (o  be  found,  for 
his  contempt  in  tlie  waving  the  Justice  of  the 
House,  Ordered^  That  he  be  expelled  the 
House.'* 

Mr.  Harkord.  The  inccedanti  raportod  wort 
such  as  the  House  ordered  to  bo  aearehody 
which  were  none  bnt  oomaoianentB  upon  im» 
peachmenta.  Mompemon  was  eonnrittcd  to 
the  aoigeant,  but  ho  hndtt  from  that  custody, 
and  the  Lorda  censured  him  ;  they  degmde4 
htm  from  hia  knighthood,  and  ined  bim  a  anm 
of  money,  ficnnet  served  for  ^t  nnivonity 
of  Chdbrdy  aud  waa  judge  of  the  prorogalivo 
court.  He  took  great  sums  of  jnonay  and 
bribes ;  he  likewise  waa  timed  out  of  tbo 
Houae^  bu|  beiug  sick  and  infirm,  wns  pnr* 
mitted  to  stay  at  hia  own  house.  He  wns  or* 
derod  to  be  conveyed  to  the  Tower  by  tho 
^eri  if  of  London,  or  to  take  aecmaty  from  him 
for  his  appeamnce.  There  are  two  other  pre- 
cedenta  in  tho  late  long  padiamont.  iV-nn 
waaaocusod  by  tht  otawusnoiMm  of  nooounia 
of  taking  prize-goods  out  of  an  East  India 
ship :  he  stood  up  to  jm^  himself  from  the 
artiolos,  and  waa  atiapnudnd.  JhviakmU  of 
omninitmontwepaoeanohod.  Mompasson  ran 
away»  6(c.  Bennot  vvns  not  oommitled,  decs* 
Brunkard  waa  accused  fhronnaing  the dnke'a 
ship  to  stcike  sail,  when  the  fleet  was  in  pur-* 
suit  of  the  Dntch.  He  did  not.  attend  tho 
House,  iknd  waa  eapeUed,  and  articlea  vera  on* 
hibited  against  him*  Aafor  tfie  ataie  of  com- 
mitment m  gencml,  I  find  pfocadcnta  ancianlly 
of  commitment  for  ciimeaof  much  km  oatnoni 
as,  for  ^[leaking  acandalovsly  of  acta  pasocd, 
19  king  Jamea :  Mr.  Shonherd  aaid,  «'  That 
the  bill  for  the  better  keepu^  tho  Lwd'a  day 
waa  rather  like  a  gin  againat  thopaniata,  than 
affahuttbeL  Puritans."  Wbetherhehndan  in- 
c£nalion  to  favonr  (topopy,  I  know  not.  Ho 
did  not  explain,  in  bis  plaoe^  to  ffiye.sati8fnaiiQn 
tothoHonso^and  waaoBpeUeC  SurEdmnnd 
Sawye^  wm  tho  king's  aor^puit:  ho  onaeledl 
double  to  the  book  of  ratea.  vHarr^  and 
Dawns,  ftvmers  «f'  the  cnatoms*  weva  oom^ 
malidod to oome  toWhitriiall  todiaooniiedM 
nnitler.  BytheduMofBiidcii^ibam'afrnronr, 
filawyar  came  toihe  Home,  and  thane  wwoar* 
ffnmantitinon  it  Sheldon  waa  nspdlad  the 
Uouae,  ana  waa  nmde  nnt  mpnhki  to  awe  in 
jpnrhatnont.  I>r.  Patqr,  in  fwen  KJJBabath, 
dm.  For  a  hnndred  yeam  Jaot^paat,  proodftenis 
nr^olear  of  commitnMie  of  pemona^mAeaiSbed. 
UjMn  the  whale  mnllar,  lonoae^  <<  ,1%&*  yon 
wdl  oooMHtifr.  8nnitMMrto.theaemmiit.'^ 

SiTJkmpk  rrffdhilaai.  Ididktt^^oom- 
aaittee  thai  you  andaned  In  $^^tim.  preoe^ 
4antB:  thn  nmtft*  ban  beanropaiM  hy  fihi^ 
bari  i  #ne  mekaTo  to  csprmri  U  move  frdly, 
nnd  to  uwn  meoane^to  tlw  pdpor  in  'my  bond 
to  help  my  memory/  Theiiaib  Amg  Ja 
^abrndCeteWHn  <iiiaii>^n  toAe 


MJttoeqfgnwraBCtfi.  Motii|iesiQiiWMCbftr9«4 
for  the  mimopoly  of  liceDsincif  inns  and  ale- 
Immism,  Bee.  He  eonteied  bis  crime  «t  the 
Mnlvmttee,  and  befoie  the  Uouae  ;  and  the 
jKSKt  daj,  ufHi  th0  report,  the  Houie  re- 
folred  to  go  uj^  to  the  Lords  to  anpclu^h  him : 
ihei,eiMiaoltiHthe9,hewaeooiaimtled.  He 
coafesMd  the  crime  be  was  charged  with,  aad 
for  ftar  «f  flighi  he  was  oommilled.  Sir 
£d«aid  CokedeKMied  it  ^ ilMopimon  of  die 
emambtBe,  **•  Ttiat»  mdcia  some^pmooB  ve«U 
irnHfi'ttlrf  far  hb  fothfiommg,  he  almiU  he 
eeearedhjr  the  «enea»k."  After  Uus  Tela  fee 
his  commitneBt,  t he  CenmoDs  addreneJ  the 
Lords,  and  iioth  die  ]diig»  to  issue  out  a  pro- 
damation  lo  take  hnn,  being  fled.  Sir  John 
Bemifit*B  caae  was  mich  the  same,  for  exor« 
IstsBOPS  in  a  court  of  jodicatiire.  8ir  Edvrard 
SackTitte  made  the  report,  ««Thnt  he  had 
taken  niair^  hribei^  and  tiad  committed  extor- 
tkma  in  his  offioe."  Bennet  was  not  in  the 
H^mm ;  he  was  aick,  and  waa  heaid  bv  his 
cooBsel  an  the  oammittBe,  aad  the  donee 
would  net  soffcr  them  to  be  .indged,  till  Ihey 
were  heard  in  tknr  pboes*  Aennel  nontinned 
faia  ezewe  ef  sickness,  and  his  eonnael  being 
aahed,  **  Whether  he  wtmid  confess,  or  deny, 
the  eh«w».'*  they  said  **  Neither."  Wheie- 
npon  die  uooae  came  to  thie  resolutfam,  **  That 
Bennet  is  irahy  ;'^  and  so  he  was  ovdered' 
into  safecualed^  of  the  sheriA,  &c.  to  be 
esMMBitted  to  the<ftiw«ref Landaa.  The«*« 
preoedeBts  nnortBd  aee 'fiMeign  to  this  ease  be- 
fore you.  llwy  were  committed  upon  the  no- 
torietv  of  the  tfiing,  and  suspicbn  of  flight. 
P^ennVi  was  only  suspension  of  the  House,  and 
Bmnkard,  lor  his  fi^t,  was  expeDed,  and  an 
impeachment  TOted  against  him ;  but  nothing 
cfoammitment*  liU  ht  IShe^ierd's  case,  37 
BhMbath,  1  hnow  net  where  Harberd  finds 
it;  ithiaolin  any  ionmaA  of  that  time.  Asftt 
HaIPe  case,  no  desdrt  hut  this  Hoose  hai 
Meeer  of  joMngthabrown  members:  it  was 
sbrnbeok  fCoeoSte  vpan  thie  pvoeaediBgs ef 
this  House,  and  so  judged,  ^  up<m  dtoHooae 
ilielf."  Yi>tt  are  npon  prosecotuig  Seymour 
hi  Ae  Loids  House,  and  ea  I  n^poae  yo«r 
c— sMihwsMi  of  him  is  in  seder  to  his  caslody, 
ttoihia  p— MnuMit.  In  cases  of  toftrmaiien, 
ymt  ham  not  expded  a  member  wiihsnt  wit- 
tSBsa  being  bsini.  if  has  heea  mov«d, 
«*  That  Mr.  Seymow  mi^  be  seeuved;"  I 
appeal  to  yoowMher  an  nspeachmentbe  not 
the  aateieat  dmg&f  It  has  slwave  beM^  Aat 
wrmlkra  of  lie  House  tare  fiee  freaa  aiiwtii, 
mdcas  hi  csaeof  filawy,  «reaso«,  or  breach  of 
tfaapeaee.  H«f»  ^fssra  mi^fttetyniclHtet 
Seymom-  be  commit,ted  for  an  aeoosation  that 
HAslmhMleiittaU  dam  hail  ^  «sr«ibeity  of  a 
man*o  peieo*  li  as  ^esiailiii!  heie^  aa  flbeity  ef 
•peeoh.  InHen^^^thaaeXitwas  annnibrtn 
Mv  I  wUk  mxm  wMMia  ibitnnali)  the 
^^Yorit  UMAelmhig  aiitb»*crewn,  ne 

iu#h  in  Irii  way  ae'Vliorpe, 
w.*»mena.  who  upon  an  eafee- 
•hiM.  'llNapnlttsmentdidiitial 
tfaeyoobM  tefbp  a»ii»e  vif  i^weaatar,  4M«d 
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litkia  thence  came  the  civil  wars,  and  so  much 
bkKNi ;  but  the  same  parliameut  could  oerer 
extirnate  the  House  or  York  till  they  sarbled 
it.  If  once  you  pass  a  resohition,  **  That  an 
ittfiirmation  upon  a  bare  averment  must  be  ne- 
cessaniy  followed  with  commitment,"  I  would 
knonv,  whether  you  gaii)k  not  the  House  ?  But 
•oosiderthe  coDsc<{ueDce ;  no  man's  innocence 
can  save  him,  if  his  testimony  iu  not  heaid  tiU 
his  triaL  1  would  know,  whether  the  ^entlo 
men,  who  would  commit  Seymow,  thmk  he 
cannot  find  security  for  his  appearance  P  There 
is  no  likelihood  tbiat  Seymour  should  shun  his 
trial.  I  move,  <^  That  he  may  not  be  com- 
mitted." 

Mr.  Harbord.  The  chairman  was  directed 
to  report  what  he  did,  and  no  more,  and  the 
committee,  if*  there  be  occasion,  will  justify  ir. 
I  did  not  cite  Hall's  case,  liutAe  journals  weK» 
brought  to  us,  and  none  beyond  1640;  soma 
few  notes  the  committee  Were  forced  to  use, 
aadthoso  were  brought  by  Mr.  Petty,  which 
we  took  to  he  authentic.  If  we  liad  mfde  ne 
search  but  in  the  Journals,  tl'iey  were  so  im* 

Serfect,  that  we  shoirid  have  had  no  prece* 
enta  at  alt  Tredenham  told  yon  of  the  ' 
Speaker,  Thorpe,  arrested  in  Hen»  6'stime, 
&c.  I  would  preserre  the  pririlege  of  your 
members,  but  1  remember  about  ten  years  ago^ 
there  was  a  design  to  turn  out  eight  or  ten 
members  who  voted  agahiBt  the  Court.  I  laid 
my  hand  to  tlie  work,  and  to  prnveut  It,  f 
searched  the  outlawry-office,  and  found  56 
membera  outUwed^  and  Mr,  Seymour  sat  tdaay 
years  in  the  chair  outlawed.  I  pulled  that 
out  of  my  pocket,  and  saved  theae  eight  or  tep 
by  it  that  were  designed  to  he  turned  out.  I 
know  not  whether  Seymour  will  run  away.  I 
have  told  you,  that  my  opinion  i^,  to  secm^ 
him  ;  do  as  you  please* 

Sir  William  Puliemey.  I  observe  that,  upoft 
commitments,  (kc.  the  person  accused  wa^ 
either  committed  i]^n  confbssion  of  the  Csct, 
or  flight.  But  it  is  moved,  "  That  withesse$ 
he  produced  against  Sermour."  Btkt  if  h^ 
should  know  b^ore-hand  what  they  can  sa^ 
agahuihmi,  theyinayhe  oanrattteii^  «r  me- 
naced out  of  dbeir  efidsMe.  AnftwhsA j«si 
hsvegivan your  ludgmeat  tiiit  yen  Mill  na* 
peach  a«an,  tliere  is  no  pnoadeat  to  ha  ftuai 
that,  when  a  iudgwal  of  imfanohnaiil  km 
heenfaand  and  carried  1^1  is  the  Lssdl,  thai 
youAontdaay,you>nismherianptineni»sdyi 
it  does  tantamount  pmve  a  vindicatiott.  When 
the  Commons  came  to  the  Lords  House  with 
theiaapaaDhmsMt  of  Bonnetawi  Maasp^qion, 
they  had  imfsimiffl  them ;  «nd  to  fsrod«et 
jMii bcfoie  thaltine MBy  bn dangar^ui^ 
•f  'Very  ill  esDstqnance. 
m»€fmia.  Jte^rwM.  1lhe»  as^antt 

dBam 


aad  ^Jint  ef  yoor  ammber.  To 
psiniages,  it  is  the  best  way  4h  go.  by  a» 
pneeflenta;  MoMsassn'awitliaBBas  mtriA 
heard  at  thecommitlee  be^we  he  fma  ehai)ged. 
There  is  a  fNHitdiil  of  diflbraide  betwixt  a 
bare  asaertien  against  a  na%  aftd  when  yen 
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BTB  assared  of  evidence.  One  reason  why 
Mompesson  was  secured,  was,  because  nobody 
wonla  answer  for  bis  forth-comtnj|.  If  his 
commitment  was  a  ponishment,  yet  if  Seymour 
was  char^  in  Westminster^HaUy  to  the  first 
and  second  articles  are,  they  would  take  se- 
curity lor  his  appearance.  Why  wiB  you  then 
confine  him  ?  And  it  may  be  tne  Lords  will 
oet  him  at  liberty.  You  ¥nll  punish  that  jndgt^ 
I  believe,  that  will  not  bail  a  person  that  is 
iMilable  by  law.  Seymour  may  be  forth- 
comiiiG^  upon  security  for  his  appearance,  and 
therefore  i  would  not  comnut  him. 

Mr.  Garroway,  Methinks  you  are  irregidar, 
and  a  little  aforraand  with  it.  You  must  vote, 
'*  That  the  Articles  must  ^o  to  the  Lords  ;" 
else  Sejrmour  will  stand  committed,  and  nothing 
will  appear  against  him.  Sir  John  Bennet 
was  bailed  by  the  sheriff  of  London  ;  and  if 
«o,  Seymour  may  be  bailed  to  be  forth-coming, 
pud  there  is  no  danger  of  his  escape,  in  this 
case  of  ndsdemeanor  ;  therefore  put  the  ques- 
tion firat  for  ingrossing  his  Articles. 

Sir  William  Pottlteney  reports  from  the 
.Committee  appointed  to  put  the  Articles  against 
Mr.  Seymour  into  the  form  of  an  impeachment, 
That  the  said  Committee  had  agreed  upon  a 
form :  which  he  read  in  his  |)lace  ;  and  ailer- 
wards,  delivered  the  same  in  at  the  clerk^s 
tal^  :  where  the  same  being  twice  read,  \vas, 
upon  the  auestion,  agreed  to. 

Ordered,  '*  That  the  sud  Articles,  so  agreed 
upon,  be  ingrosscd. 

"  Ordered,  **  Tliat  Mr.  Seymour  be  taken 
into  custody  of  the  Segeant  at  Arms  attending 
this  House,  for  securmg  his  fortiicominff,  to 
answer  to  the  loipeachment  of  this  llouse 
against  him,  until  he  shall  have  given  sufficient 
security  to  this  House,  to  answer  to  the  said 
junoeacnment. 

.Ordered,  *'  That  the  Serjeant  at  Arms  at- 
tending this  House,  be  impowered  to  receive 
security  for  the  forth-conung  of  the  said  Mr. 
Seymous^  to  'answer  |o  the  impeachment  of 
Jhis  House." 

•  '  Then  sir  Willinn  Poitman,  Mr.  Ash,  and 
^lUnca^proflfated  thmt security,  Sec, 
'  Sir  nomtu  Ltt.  It  is  not  an  ordinary  case 
ibr  a  mmnher  accused  to  have  so  auny  ac- 
^laintanca  to  proffer  seoaiity  for  him<  You 
IcBOwtberafiire  thatmu'have  Biada  an  cffer  to 

iaipower  the  serjeant  to  take  bis  seeority.*^ 

<     • 

'House  of.  Lords*  December  21, 1600. 

A  Message  was  brought  fnm  the  House  of 
CoHmons,  by  sir  Gilbert  Gcmvd,  imight,  and 
Mksb;  wtwrdid,  inthenameoftiie  CoDBmeos 
assembled  in  parliament^  and  in  tiM  name  of  all 
Iha  ConunoBs  of  England,  impeach  Edward 
flaymour,  esq.  for  several  high  Crimes  and  Mis- 
AmeanorsandOflenoes;  and  was  commanded 
tMiriiitait  Articles  agamsthim  for  the  aaid  high 
Crimea  and  Misdemeanons.    llie  Hoase  com- 

fm* '        I    .    -■  I    I  ■.■  I   .—  PI  ■  ■■■ 

,■  *  See  the  Case  of  Wancn  HastingB,  a.0. 
U98r4Bth«<CoU«ttioa< 
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manded  llie  said  Artida  to  be  read.     (See  p. 

The  House  being  aoqnainted,  m  That  £d«> 
ward  fi^mioor,  eaq»  was  attending  at  the  door, 
to  receive  their  loidahips'.  pleasore  ;'*  he  was 
called  in ;  aad  beine  brooght  to  the  bar,  and 
kneeling,  the  Lord  Chancellor  told  him, '« Hiat 
there  are  Articles  of  Impeachment,  for  high 
Crimes  and  Misdemeanors,  broogfat  ftmn  tnt 
House  of  CommoiiB  against  him,  whicii  he 
shoaM  hear  read.''  Which  being  nad;  he  de. 
sired  he  might  have  acopy  of  the  Artidas,  and 
a  abort  time  given  him  in  piit  in  his  Aunrer 
thereunto;  vrhichhotsready  todo. 

Ordered,  by  the  Lords  spiritual  and  tempo- 
ral  in  parliament  assembled.  That  Edward  Sey- 
mour, esq.  may  have  a  copy  of  the  Articles  of 
Impeachment  brought  up  by  the  Hoosb  oi* 

December  23. 


This  day  being  appointed  lor  Edward  Scr* 
mour,  esq.  to  put  in  his  Answer  to  the  Articlea 
of  Impeachment  brooght  fimn  the  Hoose  ot* 
Commons  against  him;  he  was  called  Ibr.  And 
being  at  the  bar,  the  Lord  Chaacdior  asked 
him.  If  his  Answer  vras  ready  P  Me  acknow- 
ledged it  to.  be  a  high  and  snraat  fiivour  to  him 
from  this  most  honourable  House,  that  he  was 
ooromanded  to  answer  so  soon  as  this  day.  He 
said,  His  Answer  was  short,  plain,  and  true  ; 
and  so  delivered  in  his  Answer,  vHiich  was  read 
whilohe  was  at  the  bar,  as  fidliiwfoih  • 

*'  The  Answer  of  the  r^ht  honourable  Epward 
Sevmour,  esq.  to  me  Articles  of  Impeach- 
ment exhibited  against  him  by  the  Com- 
mons assembled  in  P^liameat. 

"  Hie  said  Edward  Seymour,  saving  to  him- 
self all  advantage  of  exception  to  the  inoertainty 
and  insufficiency  of  the  said  Impeachment,  and 
all  benefit  which  by  the  laws  or  .statutes  of  this 
kingdom  he  may  have  for  his  defiance  against 
the  mattera  therein  ohaiged,linmbly  ansimedi 
aodsaith, 

«<  To  the  first  Article:  That  this  Respondent, 
bein^  IVeasurer  of  the  Navy,  did  reeeive  of  tl^ 
raomes  railed  by  the  act  of  parliament  men- 
tioned in  the  said  first  Artide,  ibr  bnildiiig  30 
ships,  the  aum  of  498,i41/.  Is.  IQd,  and  no 
more;  all  which  this  Respondent  did  anply  to 
the  uses  mentionfld  in  tlus  said  act,  aa  ^r  tids 
Respondent's  acoonnta,  ready  to  ho  prodneed  to 
this  honourable  House,  dodk  more  at  lanpe  ap- 
pear. .  And  this  Respondent saitfa,  he  JLinot 
Isnd90AX)0i.  or  any  odier  snaa,  paroel  of  "dw 
monies  raised  by  tte  aaid  act,  to  any  parson 


«'  To  the  seoond  Artialo :  This  Respondent 
saith.  That  he  had  40^000/.  paiod  of  the  omk 
nies  raised  by  the  act  meomiod  in  the  second 
Article,  in  hw  hands,  at  the  titoe  of  tho  treaty 
between  the  commiMioBeni  ^  the  mn^  and 
the  Bttftland  mkerohanl%  pimtitwiod  in  ihie  se» 
oond  Artklo.  But  tfeas  RespsMieid  dteiedi 
that  he  ever  Mniied  the  said  QwrehanUi  ianay 
tbem  the  said  40^000^  oriaoy  part  of  it    Ana 
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tbts  ReqMmdent  totfaer  sUMi,  That,  before  the 
nid  Eutland  merchantB  did  hnne  this  Re- 
qxndent  any  bills  signed  b^  the  ooramissioners 
of  Hie  naF^  to  be  paid,  tnis  Respooietit  had 
paid  the  said  40,000/.  by  Tirtae  of  several  or- 
ders assigned  upon  him,  to  be  paid  for  the  n^es, 
and  aoooraing  to  the  directions  of  the  said  act 

**  To  the  third  Article  :  This  Respondent 
aaith,  That  he  was  Speaker  of  the  House  of 
Commons  beforebe  was  Treasurer  of  theNavy ; 
and  that,  to  supiwrt  the  dignity  of  the  place  of 
Speaker,  his  majesty  was  graciously  pleased  to 
grairt  onto  this  R^pondent  the  yearly  salary 
of  3,000/. ;  which,  to  avoid  the  charges  and 
tnmble  of  the  Exchequer,  was  paid  out  of  the 
monies  directed  for  secret  senrice ;  which  this 
Respondent  doth  acknowM^  was  paid,  as  well 
dunag  the  times  of  prorogations,  as  during  the 
times  of  sessions. 

"  To  the  fourth  Article:  This  Respondent 
aaith.  That  the  matters  therein  charged  are  so 
general  and  uncertsin,  that  this  Respondent  can 
make  no  particular  answer  to  the  same :  but 
sure  be  is,  that  he  did  not  act  alone  in  any  thing 
as  a  commissioner  of  the  prizes,  but  jointly 
iritk  others,  according  to  his  commission ;  and 
did  never  commit  any  such  fraud  and  deceit,  as 
in  the  said  Article  mentioned. 

**  All  which  he  humbly  offers  to  the  cpnader- 
ation  of  this  honourable  House. 

**  Edward  Sethour." 

The  Lord  ChanceUor  asked  him,  <<  K  this 
were  the  Answer  he  would  abide  by  ?"  He  said, 
*  It  was ;'  and  withdrew. 

Ordered,  That  a  copy  of  this  Answer  be  sent 
to  the  House  of  Conunons. 

Januafy  3, 1681.    • 

A  PditioD  was  presented  to  the  House,  from 
Edwaid  Seymour,  esq. ;  which  was  read,  as 
foBoweth: 

<*  To  the  right  honourable  the  Lo(ds  spiritual 
and  temporal  in  Parliament  -astembled : 
Hie  humble  Petition  of  Edward  Seymour, 
esquire; 

**  Sheweth ;  That  whereas,  for  some  time, 
he  bath  lain  under  the  wdfi^ht  of  an  In^ieach- 
mentfrom  the  House  of  Commons,  of  several 
higb  crimes  and  misdemeanors,  to  which  he 
haib  given  an  Answer  to  your  lordships ;  and 
since  ne  is  in  no  manner  guil^  of  the  Articles 
he  stabdi  charged  with,  mat  his  truth  and  in- 
nooenoe  may  A  fully  manifested,  be  bumUy 


desires,  your  lordships  will  be  pleased  to  ap* 
P|eint  some  speedy  time  for  his  trial  and  to  a»- 
sij^  him  counsel  learned  in  the  law,  to  assist 
bun  in  bis  defence.  And  youi*  Petitioner  (va  in 
duty  bound)  shall  ever  pray,  6cc. 

"  Edw.  Seymodb." 

Mr.  Se3rmour  beia^  called  in  ;  he  was  asked, 
**  What  counsel  he  did  desire?"  And  he  named 
Mr.  PoUexfen,  Mr.  Keck,  and  Mr.  Thursby. 

A  Message  was  sent  to  the  House  of  Com- 
mons, by  sir  Miles  Fleetwo^  and  sir  Adam 
Oateley:  To  acquaint  them,  that  the  Lords 
have  received  a  Petition  from  -  Mr.  Seymour, 
wherein  he  desires  a  day  may  be  appointed  for 
nis  speedy  Trial ;  that  their  lordships,  finding 
no  issue  joined  hy  replication  of  the  House  of 
Commons,  think  fit  to  give  them  notice  hereofl 

Ordered,  That  Mr.  PoUexfen,  Mr.  Keck, 
and  Mr.  Thursby,  be,  and  are  hereby,  at  tba 
desire  of  Edwara  Seymour,  esq.  assigned  to  be 
of  counsel  for  him,  in  order  to  his  defence  upon 
his  trial,  upon  the  Impeachment  of  the  House 
of  Commons,  whereby  he  is  charged  vritb  high 
crimes,  misdemeanors,  and  offences. 

House  op  Commons,  January  3, 1681. 

The  Answer  of  Edward  Seymour,  esq.  to  the 
Articles  of  Impeachment  exhibited  against  him 
by  the  Commons,  assembled  in  pi^ament,  wae 
read. 

Ordered,  That  a  Committee  be  appointed  to 
prepare  Evidence  against  Mr.  Seymour,  and 
manage  the  same  at  nis  Trial.  They  are  to  sit 
de  die  in  diem  :  And  are  impowered  to  send  for 
persons,  papers,  and  records. 

House  op  Lords,  January  8, 1681. 

Ordered,  That  Saturday  the  15th  day  of  this 
instant  January  is  hereby  appointed^  for  the 
IVial  of  Edward  Seymour,  eso.  upon  the  Arti- 
cles brought  up  against  him  by  the  House  of 
Commons,  whereby  he  stands  charged  with 
several  high  crimes  and  misdemeanors. 

A  Messa^  was  sent  to  the  House  of  Com* 
mons,  W  sir  John  Coel  and  sir  Timothy  Bald- 
win: IV)  let  them  know,  that  this  House  hare 
appointed  the  15th  day  of  this  instant  Januanr* 
for  the  Trial  of  Edward  Seymour,  esq.  upon  the 
Articles  brought  up  against  him  by  the  House 
of  Commons  this  day  sevennigiit;  anddiatthe 
Commons  may  reply,  if  they  think  fiL 

Two  days  after  this  the  parliament  was  pro- 
rogued by  his  mi^ty  to  the  90tb  of  January, 
and  so(m  after  was  dissolvadk 


TOL.  Ynu 
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275.  Proceedings  against  Lord  Chief  Justice  Sckoggs  before  the 
Privy  Council;  and  against  the  said  Lord  Chief  Justice  and 
other  Judges  in  Parliament*  32  CniiRLEs  II.  a.  p.  1680. 


Proceedings  before  the  Privy  Council* 

Articles  of  High  Misdemeanors,  humbly  of- 
fered and  (nresented  to  the  consideration  of 
Ills  most  saored  Majesty,  and  his  mosfr 
honeuinble  Priry  Coiincii,  against  Sir 
WiLiMM  HcRooGs,  LoE^  Chief  Justice  of 
the  Kiiiju^'s  Bench;  exhibitod  by  Dr, 
Gates,  and  Capt.  Bedbw,  31  Car.  2. 

r.    1  HAT  the  said  Ix)rd  Chief  Justice,  con- 
trary' to  his  oath,  the  duty  of  his  place,  in  con- 

•  Roger  North,  whose  representations,  how- 
ever, are  always  to  he  received  with  caution, 
has  interwoven  his  character  of  Scrogicfs,  Jones 
and  Weston  into  the  account  which  ne  gives 
of  these  proceedings  Sjsfainst  them : 

. "  Mr.  Justice  Jones  was  a  vcrj'  reverend  and 
Teamed  judge,  a  e^ntleman,  and  impartial; 
hut,  being  of  Welsh  extraction,  was  apt  to 
warm,  and,  when  much  offended,  often 
ishewed  his  heats  in  a  rubor  of  his  countenance, 
,  set  ofTby  his  grey  hairs,  but  appeared  in  no  other 
tlisorder ;  for  he  refrained  hnnself  in  due  bounds 
and  tennper,  an.d  seldom  or  never  broke  the  Urwti 
'of  his  gravity.  There  are,  in  the  Report  of 
the  committee,  certain  relations  tending  to  ac- 
cuf!»e  divers  of  the  judges  ;  and  we  know  how 
stich  matters  came  ready  cooked  and  dressed 
up  by  party  men  to  serve  turns,  and  are  -MC- 
seutcd,  with  tfie  worst  sideg  fbrwaijdfl,  toairas- 
aembly  then  willing  to  take  every  thing  in  the 
'woi'st  sense,  and  who,  from  superifiml  col^ms, 
conclude  deep  in  substances  ;  whfch  matters, 
passing  without  bearing,  but  of  one  side  only, 
ai*e  not  much  to  be  regarded.  Of  this  sort  was 
li  story  from  Taunton  Dean  of  the  ponishment 
of  one  Dare,  the  very  person  that  anronted  the 
king  with  a  petition ,  as  I  touched  before.  [A  peti- 
tion fVoni  TauutonDean  was  brought  up  by  a  man 
whose  simame  was  Dare :  He,  widi  his  feHows 
waited  upon  the  stairs  of  the  House  of  liordft, 
and,  a^  the  king  came  down,  pu^  tfie  roll  into  his 
hand  ;  the  king  asked,  How  he  dared  do  that  P 
8ir,  sffidd  he,  my  name  Is  Dai*e.  But  he  fcti 
Better  been  asleep  elscwh^ ;  for  he  was  af- 
terwards caught  speaking  seditious  words,  af  id 
was  punished  by  the  judge  of  Assize ;  and 
the  judge,  who  was  then  Mr.  Justice^  JoAes, 
being  pressed  to  intercede  to  the  ^ngfbr  Jhim, 
answered,  He  knew  no  favour  he  deserved  ; 
which  was  afterwards  put  among  the  si&s  of 
the  judges,  fi,  543,]  This  judge,  it  seems,  upon 
a  lej^l  conviction  for  seditious  words  spoken, 
mfficted  such  punishment  as  he  thought  the 
crime  deserved  ;  and,  being  pressed  to  inter- 
cede with  the  king  for  his  majesty's  favour 
to  him,  answered  he  knew  no  favourhe  daserv- 
ed.  There  was  one  of  the  sins  of  that  iadge. 
There  was  nothing  more  in  particular ;  but  he 
waa  takeiHl^  wi^  the  other  judged  of  the 
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tempt  of  the  king,  his  crown  and  dignity,  did 
set  at  liberty  several  persons  accused  upon  oath 
before  hkn  of  High  Treason,  without  their  bes 
ing  ever  tried,  or  otherwise  acquitted ;  as 
namely,  the  lord  Bmdenell,  ^. 

U.  That  at  the  Trial  of  sir  George  Wakeman 
and  others,  [See  vol.  7,  p.  589,  of  this  Col- 
lection], at  the  Sessioiis-house  in  the  Old 
Bailey,  for  High  Treason,  the  said  I^ord  Chief 
Justice  (accordin^f  to  thedi^ity  of  his  plaee) 
managing  tlie  said  trial,   did   brow-beat  and 

.     mI^,.  I  I.  .  .  ,        ■ 

King's  Bench,  for  two  or  three  maittersthat 
passed  Ihere  while  he  sat  as  judge  in  that 
court.  One  was  the  refusiiig  to  present  to  the 
king  a  petition  of  the  €h*and  Jury  of  Middlesex 
alxmt  sittiiig  of  the  pariiament.  If  that  was  a 
crime,  it  was  a  very  slight  one ;  nor  do  I  think 
any  man  of  law  wiH  say  that  the  judges  are 
hound  to  cany  all  the  crudities  of  jmy-men  to 
the  king,  hut  are  to  use  their  discretion.  Their 
address,  of  that  sort,  is  no  part  of  their  office  ^ 
nor  do  they,  in  anv  vespect,  represent  the 
county ;  tliey  are  taicea  *  de  Corpore  Comi-i 
<  tatus,'  and  not  fro,  nor  have  any  authority  to 
bind  the  country  in  any  thing ;  but,  as  to  aO 
matt^ra,  out  of  the  crown  law,  they  are  as 
single  pifersons  and  not  a  jury,  nor  is  any  magis- 
trate, or  other  person^  bomid  to  go  on  thdr 
errand.  Anotbuer  gr^  sin  of  &at  court  waa 
the  discharging  the  Grand  Ju^y  three  days  be- 
fore the  end  of  the  term,  while  they  had 
divers  bills  before  them  to  present ;  among 
wliieh  iras  an  ^idietment  of  recusaney  against 
the  king's  hrotlier  the  Duke  of  York.  Thia 
discharge,  they  said,  was  precipitous  and  un- 
usual, and  done  on  purpose  to  stop  that  indict- 
ment; which  was4ni  obatruotion  ot  the  juatio^  oC 
thenati(4|ff  The  jury  here,  it  seems,  were  not 
igooramul,  though  from  the  same  shop  we 
shall  soon  heai*  of  a  total  obstruction  of  justice, 
and  no  crime  at  all  to  be  found.  But  now,  to 
examine  this  affair  of  the  judges,  fim  it  is  ab- 
solutely in  the  judges  discretion  when  to  de- 
termine a  aession,  and  when  to  detain  or  dis- 
charge Grand  Juries ;  and  *  de  officio  judicis 
*  non  datur  exceptio.'  But  what  did  it  hmder  f 
an  Indictment,  that  is  the  cause  of  tfie  erown  ; 
and  who  else  is  concerned  in  it  ?  But  fbr  what 
end  ?  Not  for  an?  real  eflfect,  ibr  ■  such  a  bill 
may  be  Non  JPajE'V  pardoned  the  next  mo- 
ment. WhattMif  To  be  a  puUic  affront  to 
the  king  and  his  brother  ;  and  that  if  the  king 
had  stopped  such  an  Indictment,  th^  mig^t 
have  it  to  say,  in  order  to  rebeUion,  that  t^ere 
was  no  justice  to  be  had  against  papists,  and  so 
they  must  right  themselves.  Now  was  it  not « 
very  careful  provision  of  the  court,  by  using  a 
discretion  the  law  undoubtedly  entru8Mi||em 
with,  to  stop  such  an  iftaonvenienoe,  dSp  its 
as  it  went  off  fil^tJy  and  without  notger^PBt 
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that  case;  and  cmcouirag'e  the  jury  iinpannelied 
and  sworn  to  try  the  maMhctors,  against  the 


€aib  Dr.  Tilo^  Gates  and  Mr.  William  Bedlow, 
nro  of  the  priiici]Md  witnesses  for  the  kmg  in 

frctioii  are  the  enlj  masters  of  discretion,  aad 
wi&  not  aUoir  the  liberty  of  any  to  their  so- 
^criors. 

^  The  next  maMer,  which  was  highly  aggra* 
▼aled  agabst  the  radges  of  the  King's  Bench, 
as  soch  an  illegal  inTasioB  of  property  as  had 
not  been  heanl  of  shice  Wilham  the  Contpieror, 
was  a  rule  asade  by  that  oenrt,  tiiat  a  certain 
book^Iiber  faititulatas.  The  Weekljr  Piquet 
of  Advice  from  Rome,  *  non  ulterins  imprima- 
*  tnr.'    The  case  of  that  book  was  this.    The 
whole  labour  of  the  faction  at  that  time  was 
bent  to  make  popery  as  odioos  and  dreadful  in 
the  onnds  of  the  commen  people,  as  was  pos^ 
siUe  ;  for  then  the  inference  of  course  was, 
All  this  you  are  to    expect  from  the  Duke  of 
Yoikf  and  that  the  kmg  and  the  duke  are  all 
one,  ergo,  &c;     Upon  this  design    a  weekly 
libel  came  for&  entitled  as  abo^e,  whieh,  under 
the  mask  of  telling  all  the  extraragant  legends 
of  popery  in  a  bufiben  style,  continually  re- 
flected on  the  gotemnlent  of  that  time;  and 
flo  that   coUectioD  went   on    and   was  pub- 
lished in  pieces,  which  the  zealous  gathered 
togetber  most  religiously,  and  now  would  ex- 
fshange   for    any  softer  sort  of    paper ;    for 
Bothing     grows    so    insiptd,    as    old     state 
libels.    The  printer  I  think  was  one  Lang- 
ley     Curtis,    or    one    Janeway,    and     had 
been  informed  agamst,  and,  1  think,  convict  and 
pfMished  fbr  sonoe  of  them.     But  it  was  an 
abase  not  easily  corrected;   for,  the  outward 
pretetioe  bemg  against  popery,  to  be  accused 
tor  that,  was  to  te  accused  for  taking  the  Pro- 
testant side  against  popery ;  and  every  week 
diey  varied,  so  that  a  conviction  of  one  did  not 
extend  to  thenesct,  and  no  ordinary  iudicial 
Oliver  could  reach  it.    Thus  it  was  Tery  hard  to 
meet  with  this  inconvenience,  which  nay  hap- 
pen at  any  time,  when  popularity  runs  very 
Mfd  against  anr  government.     At  length  the 
caqierineni  of  this  rule  was  made,  hut,  I  think, 
it  went  BO  fiutfaer,  nor  was  the  printer  taken 
np  for  Miy  coctempt  of  it ;  hut  it  was  enough  ; 
the  rule  itself  was  shewed,  and,  as  I  said,  made 
n  great  noise.    I  do  not  remember  much  agi- 
talimi  about  the  reason  upon  which  the  ooort  of 
King's-Bendi  took  tl^is  audiority  of  making  a 
ptfomional  order  upon  them ;  '  biit  it  seons 
ffTOUoded  on  t^at  law  which  takes  away  the 
Btar-€hamber ;  for  it  is  therein  declared,  or 
tlu^  judges  have  resolved,  that  all  jurisdiction 
which  the  fNar-Chamber  might  lawfully  ex- 
ercase, rested b^ law  in  the. court  of  fijng's 
Bendi.    Attd  it  is  weR  known  that  the  8tar- 
Cbaraiber  maide  provisioaary  orders,  as  wett  as 
pnmtivededrees^  to  obnode  great  offences;  and 
that  some,  as  Hale»  (in  a  pomumous  pieoe)  al- 
kiw«,thtit^  the  originals  ate  not  extant,  may 
be  inJ^fM  into  the  usagis  o#  the  oounnon  law ; 
oapeeiallymnMttteirsof^bltemisaBces.  With- 
out ionbl  the  pefait  was  eon^rovenible ;    for  it 
might  he  sidd  on  the  eiheir  side,  true,  hut  then 
in&  ooort  MMt  fMlow  ike  iiaiaie  «f  tWf 


proceeding,  viz.  the  Kiiio^*s  Bench  by  indict- 
ment or  inlbrmation,  hiivinv  no  ground  by  law 
or  preoedont  to  proceed  Ibr  offences,   extra  to 
the  couit,  otberw  tse.     And  when  a  book  is  con- 
vict of  crime,  it  may  be  part  of  the  judgment 
*  quod  non  ukerius  imprimatur,'   whicli  will 
hind  the  pei^n  dei'endunl.     But  how  inept  this 
method  is  to  stop  such  a  Hroii^an  mischief,  after 
a  little  time,  may  become  sensible.     But  admit 
it  not  to  be  a  clear  case  on  the  court-side,  there 
was  ground  enough  for  the  court,  as  tliey  say 
good  Judu-es  do,  to  resolve  it  for  their  own  ju- 
risdiction ;  and  errors  in  judi»"ment  of  -courts  of 
justice  are  not  criminal,  but  con-igible  by  su- 
perior autlwrities.      Therefore,  in  quiet  times, 
this  question  had  been  carried  into  the  House 
of  Lords  by  a  petition  of  the  pnnter,  if  he  had 
thought  himself  grieved ;  and  then  there  had 
been  a  due  consideration  of  the  law,  and  the 
kbg's  counsel  had  been  heard  upon  it,  and  the 
determination  authentic,  as  upon  a  writ  of  error  ; 
or  occasion  might  have  been  taken  by  a  short 
clause  in  an  act  of  parhament,  to  have  declared 
the  law  one  way  or  other.    There  should   be 
always  a  distinction  between  corruption  and  er- 
ror ;  the  latter,  if  Westminster  Hall  may  be 
heard  in  the  case,   is  no  crime,  nor  is  it,  with 
any  aggravation,  to  be  actionable  at  law.     And, 
upon  the  reason  of  these  instances,  it  seems 
that  to  proceed  by  impeachment,  ibr  error  ill 
judgment,  as  for  crime,  is  conti  ary  to  the  po- 
licy of  the  English  constitution  ;  m  which  the 
authority  of  couits  of  justice  is  sacred,  and  the 
exorbitances  of  them,  when  they  happen,  should 
be  set  right  without  exposing  to  contempt  either 
the  persons  of  judges,  or  iiie  reverence  due  to 
their  stotions,  lest  what  is  got  in  the  shire,  is 
lest  in  the  bnndred.     But  it  is  seldom  IminA 
that,  when  persons  are  fallen  upon  in  an  heat,  as 
upon  the  vindicative  turns  of  parties,  any  deco- 
rum is  observed,  or  due  steps  taken  ;  lor  they 
will  always  be  too  long  or  too  short.    Thus  fai- 
conceming  the  King's  Bench,  as  a  court,  and 
its  l^fal  jurisdiction  ;  which,  in  this  instancy 
also  (but  in  nothing  more)  touched  Mr.  Justice 
Jones. 

*'  The  case  of  Mr.  Baron  Weston  was  Tery 
extraordinary  indeed ;  he  was  a  learned  man-, 
not  only  in  the  common  law,  wherein  he  had  a 
reined  and  speculative  skill,  but  in  the  civil  and 
iniperial  law,  as  also  in  history  and  humanity 
in  general.  But,  being  insupportably  tortured 
wiui  the  gout,  became  of  so  touchy  a  temper, 
and  suaoeptible  of  «nrer  and  passion,  that  any 
affscted  or  unreasename  opposition  to  his  opi- 
nioti  would  inj9ame  him  so  as  to  make  him  ap- 
pear as  if  he  were  mad ;  but,  when  jtreatod 
veasonably,  no  man  ever  was  mora  a  gentleman, 
obl^fing,  condescensive^  And  communicative 
than  he  was.  Therefore,  while  a  practiser,  he 
was  observed  always  to  succeed  better  in  argu-t 
ing  solenanly,  than  in  managing  of  evidence } 
for  the  adversary  knew  how  to  touch  his  pa»i 
alfiiu  Wirt  imka  ftwro  dww>Bii^r  hjooy  and  then 
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Mdd  vntanesBeSy  by  his  publicly  speaking  sla^tA. 
ly  and  abusirely  against  tb^in  and  their  evi. 

take  advantage  of  it  But,  at  the  bottom,  he 
was  as  just  as  the  driren  snow,  and,  being  a 
judge,  tor  which  office  be  was  fit,  because  he 
•had  neither  fear,  fiiTour  nor  affection  besides 
his jndginent,  he  wouM  of^,  in  his  charges, 
ahine  with  his  learning  and  wit ;  and  a  little  too 
much  of  that  brouffhttlus  accusation  over  him. 
He  was  one  of  a  clear  conduct,  and  by  princt* 
pie,  honest  and  just,  and,  as  we  find  in  the  best 
of  that  character,  so  was  he  intrepid,  and  fear- 
ed not  the  face  of  all  human  kina.  He  made 
no  ceremony  of  flying  in  the  fkce  of  faction 
at  all  turns,  and,  being  one  of  those  they 
^all  prerogative  men,  inaccessible  and  unalte- 
rable, he  was  hated  bittterly  by  the  party.  And 
to  do  him  and  the  rest  of  those  gentlemen 
rufht,  I  must  needs  say  that  the  prerogative 
Of  the  crown  is  a  doctrmeso  oonstantTy  reconi- 
mended  in  the  law  books,  that  a  man  cannot  be 
an  honest  learned  lawyer,  but  must  be  in  the 
popular  sense,  a  preroeative  man,  and,  in  every 
sense,  a  hater  of  what  they  call  a  republic. 
This  learned  judge  was  so  steady  in  his  admini- 
atratton,  that  no  advantage  cirald  be  taken 
Ji^iainst  faim  for  what  he  did  ;  so  they  watched 
his  circuit  charges,  to  find  somewhat  he  might 
say  to  aocuse  him  of.  And  the  only  passage, 
I  nnd  chaiged  upon  him,  was  at  Kingston  as- 
iiizes,  where  herahted  against  Zuinglius  and 
'Calvin,  and  their  disciples,  for  their  fanatical 
restless  spirit.  For  now,  said  he,  they  are 
amusing  us  with  feara,  and  nothing  would 
serve  them  but  a  parliament  He  knew  no  re- 
jnesentative  of  the  nation  ,but  the  king  (which 
in  an  actual  sense,  is  true,  for,  in  parliament, 
such,  as  do  not  choose,  have  no  actual  repre- 
sentative; but,  in  a  legal  sense,  to  to  the  being 
bound  all  are  rmresented)  all  power,  sajrs  he, 
ceiiterB  in  him.  fThatia  an  coercive  power.)  And 


'  given  us  such  late  examples  of  their  wisdom 

*  and  faithfiibiess/  It  would  be  hard  to  prove 
here  whom  be  spoke  of,  soastofirame,  out  of 
these  words,  an  accusation ;  but  it  seems  there 
ivas  no  better,  and  so  it  came  before  the  House 
of  Commons ;  would  any  one  have  thought  it  f 

**  It  is  to  be  noted  that,  during  &is  heat,  as  if 
tile  common  taw  of  justice  had  been  abroga- 
ted, none  of  these  reverend  men  were  either 
iCalled  to  be  heard,  or  had  any  time  given  them 
to  answer ;  but  the  censure  of  the  House,  past, 
and,  for  punishment,  they  were  to  be  impeach- 
ed.    The  crime  against  baron  Weston,  was 

*  that  the  words,  hifis  charge,  were  scandalous 

*  to  the  reformation,  and  tending  to  raise  dis- 

*  oord,*  &c  A  new  sort  of  offence.  It  hath  been 
the  usage  of  the  ccanmdn  law,  to  charge  men 
with  Act  done,  or  wpr<k,  of  a  direct  sense  spo* 
ken.  Matter  ef  aggravation  never  makes  an 
pscosation  ivhere  the  subject,  of  itself,  doth 
potbear  it  Andso  careful  is  the  law  of  cri-^ 
BiiiMil  insttsis,  that  jtrfquiresatt  iadictviept  to 


dence,  and  die  misrepeating  and  omittiiig  ma* 
terial  parts  of  their  evidence ;  wh«a^y  Uie 

be  certain  to  every  intent,  or  dseit  is  void  and 
willbe<piaBhed.  For  which  reason,  if  words 
may  be  taken  in  any  harmless  sense,  thoiigh 
die  same  words  wilf  also  bear  a  crimiiial  sense, 
they  shall  be  taken  in  the  mtklest  sense.  Bnt 
however,  was  it  reasonable  to  Jbring  such  a 
ohaige  as  this  against  an,  otherwise,  unexccp- 
tioni£te  judge  P  Itwasmudi  vrondered,at  the 
time,  diat,  m  all  this  noise  about  the  jiMges, 
none  were  sent  for  to  the  House;  tlie  cause 
was  thought  to  be,  that  they  were  stoat  men, 
and  would  have  justified  all  they  had  done,*  and 
that  was  not  thought  seasonable.  The  baron 
for  his  part,  was  so  far  from  being  conoenied 
at  the  terrible  sound  of  an  impeachment,  that, 
when  the  other  judges  lo(4Led  grave  and  solemn, 
he  was  as  gay  and  ddionair  as  at  a  wedding ;  and 
was  only  sorry  that  he  had  not  an  opportnni^ 
of  talking  in  ine  House  of  Commons,  and  would 
have  compounded,  f<nr  a  moderate  punishment, 
to  have  had  his  full  scope  of  arguing  his  own 
case  before  them.  And,  as  for  impeachment, 
be  longed  to  be  at  it  with  them,  he  cared  not 
where,  or  before  whom,  provided  he  might 
have  his  talk  out  He  vras  prepared  to  set  up 
Magna  Charta,  and  to  demand  the  JutHcium 
pariutiij  and  his  lawful  challenges,  and  to  shew 
that  Lfx  Terra  was  referred  to  the  court,  and 
not  to  the  country,  and  waa  nothing  to  the  pur- 
pose against  his  right  of  trial ;  and,  upon  that 
law  he  would  have  died  at  a  stake,  aiid  not  have 
quitted  one  iota  of  his  judgment  fo  aU  the 
worid.  It  is  pity  such  a  stout  combatsnt  had 
not  had  a  clear  stage  and  a  fair  enemy;  but, 
as  things  fdl  out,  they  were  not  so  hard  pressed. 
"  No  articles  were  ever  prepared  agamst  any 
of  the  judges,  except  sir  Wilham  8croggg,  tlie 
chief  justice  of  the  King's-bench,  against 
whom  articles  were  brought  to  the  House,  and 
ordered  to  stand ;  but  I  <fo  not  find  by  the  print, 
that  any  members  were  appointed  by  the 
House  tocarry  them  up.  He  was  a  man  that 
lay  too  open ;  his  course  of  life  was  soandafcius, 
and  his  discourses  violent  and  intemperate.  His 
talent  was  wit ;  and  he  was  master  of  saga- 
city and  boldness  enough,  for  the  setting  off  of 
which,  his  person  was  large,  and  his  visags 
broad.  He  nad  a  fluent  expression,  and  many 
good  turns  of  thought  and  lanfi^^re.  But  he 
could  not  avoid  extremities  ;  if  he  did  ill,  it'  was 
extremely  so,  and  if  well,  in  fxtreme  dso.  In 
the  plot,  ne  was  violent  to  insanity ;  and  then, 
reoeiviiig  intelligence  of  a  truer  interest  at 
court,  he  was  converted,  and  became,  all  at 
once,  no  less  vident  the  other  way;  which 
made  the  plot-drivers  and  witnesses  hate  him. 
And  Oates  and  Bedloe  did  him  the  honour  to 
prefer  articles  to  the  king  in  coundl  against  him, 
charging  various  immoralities ;  anddiere  was 
an  hearing,  bat,  they  failing  of  proof,  he  was 
Justified.  Tlie  occasion  of  his  oonversion,  as  I 
.was  told  by  the  person  that  administered  the 
-  means  to  him,  was  this,  'Tlie  lord'  chief  justice 

csBie  eoce  mm  Windsor  withe  IM  of  t)i« 
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ftfe  the  tml  of  w  George  Wakeman  (metniiig 
the  eforenkl  trial)  the  wHnfBnci  (meaninir  th* 
aftranid  Dr.  Thus  Gates,  and  tiie  said  Miv 
William  Bedlow)  were  to  be  beUered  ;  bat  that 
at  ^od  after  the  said  trial,  they  were  not  to  bo 
beliered  by  him,  nor  should  not  be  believed  by 
him ;  or  to  that  rery  effect. 

IV.  That  the  said  Lord  Chief  Justice,  by 
reason  of  his  office,  hath  taken  upon  him  the 
power  to  opnress  by  imprisonment,  his  majes- 
ty's loyal  subjects  ;  namely,  Henry  Care,  for 
writing  and  causing  to  be  printed  mrers  single 
sheet  books  in  English,  called  The  Packet  of 
Adyice  irom  Rome ;  for  the  information  and 
diacoirery  of  the  idobitrous  errors  and  impieties 
of  the  Komish  church,  to  his  majesty's  loyal 
and  obedient  protestant  subjects  (in  this  oon« 
juncture  of  tune  rery  useful):  although  t^ 
said  Lord  Chief  Justice  neither  did,  nor  could 
alled^  or  charge  the  said  Care  with  any  thing 
oontamed  in  the  said  book,  that  was  any  ways 
criminal  or  derogatoiy  to  his  majesty's  laws, 
crown  or  dignity ;  and  refused  to  take  rery 
good  bail  for  him,  though  offered  ;  and  afifn** 
wards  less  bail  taken  for  him  upon  hb  Habeas 
Corpus  in  court ;  bat  by  the  aud  Lord  Chief 
Justice's  means,  he  was  continued  bound  all 
the  term  to  his  good  behavioor ;  and  at  the  end 
thereof  until  the  next  term  ;  aldmugh  no  par* 
ticuhur  crime  was,  or  could  be  proved  against 
or  laid  to  his  charge. 

V.  That  to  the  g^at  oppression  of  his  ma- 
jesty's loyal  subjects,  the  said  Lord  Chief  Jus- 
tice, contrary  to  law,  and  in  manifest  breach 
of  his  oath,  hath,  without  any  reasoimble 
cause,  impriiMHied  a  feme-covert,  and  diveiv 
others  his  majesty's  said  subjects,  and  refused 
to  take  bail,  though  tendered,  and  the  matter 
bailable,  as  in  the  case  of  Mrs.  Jane  Curtis, 
Mr.  Francis  Smith,  &c. 

VL  That  the  Lord  Chief  Justice  is  rer^ 
much  addicted  to  swearing  and  cursing  in  his 
common  discourse ;  and  to  drink  to  excess,  to 
the  great  disparagement  of  the  dignity  and  gra** 
vity  of  his  said  j^aoe.  He  did  in  his  common 
discourse  at  dinner  at  a  gentleman's  bouse  of 
quality,  publicly  and  openlv  use  and  utter 
many  oaths  and  curses,  and  there  drank  to 
excess. 

VII.  That  Chaito  Price  bong  accused  upon 
oath,  before  the  said  Lord  Chief  Jus^we,  to  be 
a  Popish  priest  and  Jesuit,  and  imprisoned  for 
the  same,  and  also  divers  other  persons  accused 
upon  oath  for  High  Treason ;  as  namely,  sir 
Francis  Mannock,  Richard  Vaugjhan,  esq.  and 
Ilaniel  Arthur,  merchant ;  the  said  Lord  Chief 
Justice  set  them  at  large  upon  bail,  withouk 
consulting  his  mqestv^  counsel,  or  his  wit- 
nesses, uid  against  tbdr  consent;  divert  of 
which  persons  have  not  since  appeared,  but 
have  forfeited  tiieir  recognizances,  and  the 
persons  not  to  be  found. 

VIII.  That  the  said  Lord  Chief  Justice,  to 
the  great  discouragement  of  his  miyesty^s  loyal 
protestant  subjects ;  to  the  manifiest  encourage- 
ment of  the  Homan  catholic solnects ;  when, 
iofimpation  hadi  been  duly  and  legally  givcQ 


^ indieled  were  by  the  said  jury  aemntled 

of  the  ftct  then  chax|[edagainBt  them,  and  fully 
proved  by  die  said  witnesses.^ 

HI.  1W  die  said  Lord  Chief  Justiee,  afler 
the  trial  Of  the  sakl  sir  Geoige  Wakeman,  and 
otiiers  f»  High  Treason,  as  aforesaid,  in  the 
further  ahnse  of  die  sakl  Dr.  Titus  Gates,  and 
Mr.  WiDiam  Bedk>w,  and  in  their  great  dis- 
paragement speaking  of  them ;  said,  that  be- 

jirivy  council  in  his  coach ;  and,  among  other 
discevrse,  Scroggs  asi»d  that  lord,  if  tne  kxd 
Hhaf^dwwy  (who  was  then  k>rd  Presklentof  the 
eouncil)  had  really  that  interest  with  the  long 
OS  he  seemed  to  haTe?  No,  replied  that  lord,  no 
naore  than  jour  footman  hath  with  you.  This 
sunk  into  tie  man,  and  quite  altered  the  fer- 
ment, so  as,  from  that  time,  he  wasa.new  man. 
ItwasweOfor  him  that  the  parliament  was 
dissolved,  else  they  had  porsoed  their  impeach- 
nient  against  him,  and  what  an  embroil  it  had 
made  in  poriiament,  is  not  easy  to  conjecture." 

Buniet*8  short  account  is  erroneous;  <<They 
impeached  Scroggs  fbrHigh  Treason,  but  it  was 
▼isdde  that  the  matters  oUected  to  him  were 
wdy  Misdemeanors ;  so  the  Lords  rejected  the 
impeachment,  which  was  carried  chiefly  by 
the  earl  of  Danby's  partyand  in  &vourto  him.'' 
1  Own  Times,  584. 

*  Sir  Francis  Winnmgton,  in  his  speech  in 
the  parliament  October  26,  1680,  says,  **  at 
Wakeman's  Trial,  those  persons  who  at  former 
trials  had  been  treated  with  that  respect 
that  is  due  to  the  king's  evidence,  and  whose 
credit  and  reputation  had  stood  clear  without 
exception  in  all  other  trials,  were  now  not  only 
brow-beaten,  but  their  evidence  presented  to 
the  jurv  as  doubtful  and  not  to  be  depended 
on,  ana  so  at  all  other  trials  of  papists  from  that. 
timeforward.  By  which  many  of  the  greatest 
offianden  were  quitted  and  deared  as  to  the 
plot,  and  those  tluit  were  brought  for  defaming 
the  king's  evidence,  and  suborning  witnesses, 
in  order  thereto,  very  kindly  treated,  and  dis- 
charged with  easy  sentences,  especially  if  pa- 
pists ;  but  if  protestants,  though  only  for 
printing  or  venduig^ome  unUoensed  book,  were 
imprisoned  and  largely  fined.  But  I  beg  leave 
to  particularise  in  the  case  of  one  Care,  who 
was  indicted  for  printing  a  weekly  inteUigeuce, 
called  '  Hie  Ptedcet  of  Advice  from  Rome,  or 
•  the  History  of  Popery.'  This  man  hid  a 
strange  knack  of  writing  extraordinary  well 
upon  that  subject,  and  that  paper  was  by  most 
persons  thought  not  only  very  ingenious,  but 
also  very  us^ul  at  this  tmie  for  the  information 
of  the  people,  because  it  laid  open  very  intelli- 
gibly the  errors  and  cheats  of  that  churdi. 
Hoirever,  upon  an  information  giren  to  the 
court  of  Kii^r'o-bench  ag^ftinst  this  Care,  this 
rule  was  made  ;  *  Ordinatum  est,  quod  liber 
« intitulat    The  Weekly  Packet,  &c.  non  ul- 

<  terins  imprimatur,  vel  pubUcetur  per  itUquam 

<  personam  qoamcnnque.  Per  Cur.'  1  think 
it  amoaDts  to  little  less  tfaon  a  total  prohibition  of 
printing  any  thmg  against  popery."    4  Cobb. 
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to  him  of  the  ftbode,  or  peiwm  of  a  Popbh 
wiest  or  Jesuit,  and  a  warrant  denred  irom 
Lim,  t9  take  or  search  for  such  priests  or  «lo» 
suits,  he  hath  in  a  slightnur  and  soomfnl  man* 
Aer  refused  the  same,  and  hid  the  infbnuer  go 
to  sir  William  WaUer,  who  busied  himself  in 
such  matters  mainly. 
.  IX.  That  the  trial  of  Knoz  and  Laoc,  at  the 
bar  of  the  King's-bench  court  for  their  misde- 
meanors, in  endeavouring  to  take  away  the 
credit  of  Dr.  Titus  Gates,  and  Mr.  William 
Bedlow,  two  of  the  principal  witnesses  for  his 
nu^esty,  iu  the  proving  of  the  conspiracy  and 
conspirators  against  his  majesty's  life  and  go- 
▼emment  of  these  kingdoms  oi  England,  Scot- 
hmd,  and  Ireland,  tte  destruction  of  the  pro- 
testants  and  protestant  religion,  and  introducing 
and  settUng  of  popery  there  ;.  although  the  evi- 
dence was  so  fuHand  clear  a^nst  them,  that 
the  jury  found  them*  guilty  withont  going  from 
the  bar;  yet  the  saijl  Lord  Chief  Jostice,  in 
further  dtsoDivagemeat  and  disparaging  the 
evidence  of  the  raid  Dr.  Titus  Gates,  and  Mr. 
William  Bedlow,  would  not,  nor  did  aot  g^ve 
any  charge  to  the  jury  therein,  but  rose  up 
suddenly,  after  the  evidence  closed  by  the 
counsel,  and  left  the  said  court  abruptly,  oefore 
the  said  jury  had  given  in  their  verdict 

X.  That  the  md  Lcvd.Chi^f  Justice,  knowing 
that  one  WiUiamOsbonitwvBrhi  the  consMracy 
and  contrivance  with  the  s^  Knox  and  LAne, 
in  the  last  article  mentioBed,  to  take  away  the 
credit  of  the  said  Dr.  Titos  Gates,  and  Mr. 
WilliamBedlow ;  and  knowbg  the  said  Dr. 
Titus  Gates,  and  Mr.  WiUiam  Bedtow,  to  be 
aaaterial  witnesses  for  his  majesty,  in  pMvhig  of 
ike  cMspi^^y  and  conspirators,  in  the  said  last 
artide  mentioned,  and  had  been  so  against  seve- 
ral of  the  said  oonspiartors  that  had  been  tried, 
and  were  to  be  so  against  Several  others  of  the 
said  conspirators  that  were  impeached  or  accns- 
adfor  thesaid  High-tieason,  and  were  to  be  tried 
fiir  the  same ;  and  knowing  the  said  Wiliam  Gs- 
borne  had  been  detected  b^re  the  Lords  in  par- 
liaiBent  assembled,  fbr  his  said  conspiracy  and 
CMiferivance  with  the  said  Knox  and  Lane ;  and 
that  upan  his  own  oath,  tfaereopoo  denying  the 
ftctin  their  said  conspiracy  and  contrivance  to 
be  true :  yet  out  of  his  malice  to  die  said  Dr. 
Titua  Gates,  and  Mr.  William  Bedlow ;  and 
aamnch  as  in  him  lay  to  cBdevroor  the  dis- 
paragement, if  not  the  si^pnsning  of  ihe  far- 
ther .  discovery  of  that  hefiirii  and  daaoabto 
nlot ;  the  said  Lord  Chief  iostice,  wifhont  the 
knowledge,  consent  or  approbation  of  his  ma- 
jasty,  or  any  of  his  learned  ooonsd  m  the  law,' 
orthe  said  Dr.  Titos  Gates,  or  Mr.  William 
Bediow^ ;  did  vMontarily  give  the  said  Gsbome 
liberty  toraake  an  af^dovit  before  him  imon 
oath,  of  the  truth  of  the  said  fei^  be  hadW 
fora,  as  aforesaid,  denied  upon  his  oaft  ;  with 
mtentthat  the  same  migiit  ba  nadeuDeof 
against  the  said  Dr.  Titus  Gatea,  and  Mr.  Wd- 
fim Bedlow,  to  Aeb  disparagement,  and  the  IIL  Td.the  third,  he  saith,  hedelli0oli«- 
afprc&t  ^jodice  of  hu  muesty,  against  the  member  that  erar  he  esprssaed  mstfb-esMsn- 
aaal ooDBniraton,  m  the  said  High  Treaaan.         ingtbek  credit bsiinretlicip trial;  hat Ihaatbere 

JU^lWiUtlKsaiAijonlQmr  JaMioe,to   were  some  passages  at  that  trial  whisb  g»hi 


tnanifesl  hissKghting  opilhion  af  the  Ovidaooe  of 
the  ssiid  Dr.  TitM  Gates,  and  Mr.  William 
Bedlow,  in  the  preseuoe  of  his  meet  sacred  - 
maiesty  and  the  right  hon.  the  lords  and  odiera 
of  his  mi^ty's  most  honourable  prifycooneil; 
did  dare  to  say,  that  he  had  thou^t  that  Dr^ 
Titus  Gates,  and  Mr.  WiUiao  Bedkw^  always 
bad  an  accusation  ready  against  any  body. 

XIL  That  at  the  assize  holdeD  at  Mon>« 
mouth  last,  the  said  Lord  Chi«f  Justice,  in  the 
presence  of  several  justices  oi  the  peace  §ot 
the  said  county,  did  say  to  Mr.  WilUam  Bed'* 
hvw.  that  he  did  believe  in  his-oonsciaMe,  thai 
RiCBard  Langhom,  whom  he  condemned,  died 
wrongfidly,  to  the  great  disparagement  of  Itia 
majesty's  crown  and  dignity,  the  justice  of  tha 
court,  the  jury  and  evidence. 

XIU.  .That  the  said  Lord  Chief  Justice, 
contrary  to  the  dignity  of  his  place,  did  make 
merchandize  of  the  trials  of  certain  priests  to 
be  tried  in  Bta^rdshire,  and  took  twenty 
guineas  in  earnest ;  then  sold  the  said  trials  to 
oth^  persons,  refusing  to  return  the  said  twenty 
guineas  to  those  from  whom  he  had  recei veitt 
them.  And  furthermore,  before  the  trial  of  sif 
George  Wakenkdn ;  he  the  said  Lord  Cbie^ 
Justice  did  bargain  with  two  booksellera  lor 
150  guineas,  lor  them  to  print  the  triak ;  and 
in  case  they  would  not  lay  down  the  aaoaey 
before  he  went  inilo  the  cmnrt,  he  vronid  not  go 
into  the  court,  but  wouhl  go  into  the  country : 
and  il'  the  said  trial  by  reason  of  iia  length, 
could  not  be  finished  in  one  day,  ha  wouM 
have  100  guineas  more,  or  to  that  very  eiS&BL 

The  ANSWER  of  Sir  WILLIAM  SCRGGGS» 
knt.  Lord  Chief  Justice  of  the  Court  of 
King's-Beuch,  to  the  Articles  of  Air.  Titua 
Gates  and  Mr.  William  Bedkiw. 

I.  Tothe  first  he  saith.  That  the  lord  Bm* 
dsneU  was  baikid  by  the  Court  of  Kia^sBoMki 
in  open  Court,  aim  afterwards  by  the  Comrt 
dischaiged ;  with  this,  that  Willmm  Bedto«» 
did  importune  the  lord  Westmorahmd  to  get 
the  said  kard  4BliidnieU  di8chaiged,.fi>r  that  he 
had  nothing  to  say  against  turn,  as  he  said  to  the 
lord  Westmorehttd.    (See  the  Rotes  of  Coot.) 

IL  Tothesecond,  be  saith,  That  as  to  his 
ootilting  OS  misrepeating  the  evidenoe  at  aiv 
George  Wakeman's  Triai,  it  is  a  reflectatai 
upon  the  whole  comt  to  suppose  it  true,  and 
that  they  should  Ifet  it  pass.  But  he  saith,  that 
Mr.  Gates  behig  asked  at  thaitrial,  why  hodidi 
not  chaittarsir  (Ssorga  Wakaman  at  theWuncift 
tabh  with  a  letter  under  his  own  hand  aoaceni- 
ing  the  death  of  the  king  P.  H«  aaawewdy 
He  fhd  not  know  buithat  ho  did :  to  which  it 
wasreidiedv  It  is  plain  ha  did  not ;  far  thenrtlie 
oooDcii  woaU  havaccommitted  him.  To  whicfa 
Mr.  Galea  rephi  ifyWit  that  coonc^  would  oam-* 
milnobadyfor  the  piotf  which  naighiieibB 
caose  «f  the  ssisdemeaBor  of  fipoilrmag  in  ther 
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him  fprtai  cwise  of  ^oobt :  wbidi  he  hopes 
he  migrht  do,  wkhout  makiog  it  an  artioie  of 
Busdemeanor. 

IV.  MMiV.  Tothefimrthaadfiab^hesaith 
That  the  pertons  in  the  articles  mentioned,  were 
oomoutted  by  him  for  pidilishinfr  fteveral  libel- 
lous and  seandaloua-papens,  Mrhich  were  proved 
against  tliem upon  oath:  which  commitnients, 
even  of  a  JPeme-Covert  akn,  notwithstanding- 
Mr.  Gates  and  Air.  Bedlow's  skill,  were  aocord- 
ingtolaw:  thoagb  there  is  no  law  for.  these 
persons  to  caUmeto  aooount  lor  judicial  acts 
done  upon  other  men. 

VI.  To  the  sixth,  which  is  an  insolpnt  scan- 
dal, he  relerreth  himself  to  the  testimony  of  that 
gentleman  of  quality,  whoever  he  be. 

VII.  To4he  seventh,  he  saith,  tliatUie  per- 
sons in  this  article  were  bailed  and  discharged 
1:^  the  court,  where  the  Attorney-General  was 
first  called ;  but  indeed  Mr.  Oates  and  Mr. 
Bedlow's  consent  was  not  aaked. 

VIII.  To  the  efghtb,  he  saith,  he  conceives 
hunself  not  obliged  lo  do  all  the  business  that 
justices  of  the  peace  may  do ;  and  thongh  with- 
out an  offence  he  mirht  have  given  such  an 
answer  as  is  mentioned,  yet  he  did  not,  but  a 
servant  «f  his  did. 

IX.  To  the  ninth,  he  sailh,  That  when  the 
cause,  was  tried,  he  told  the  jury  the  matter  was 
plaaR»  and  so  did  the  rest  of  the  court ;  upon 
whicfa  be  went  away,  without  any  comph-. 
menl  to  Mr.  Gates,  to  try  causes  in  London. 

X.  To  the  tenth,  he  saidi.  That  Gsbom  made 
only  two  affidavits  beim  him :  die  substance 
of  one  was,  th«t  one  Bowring,  a  servant  to  Mr. 
Gates,  had  said,  that  he  haif  heaid  Mr.  Gates 
say,  that  the  kiiydora  of  Eq^land  would  never 
flourish,  until  it  beonme  elective,  and  the  kings 
chosen  by  the  people.  The  other  affidavit  was 
whflB  he  was  seat  to  him  by  an  order  of  coun- 
cil to  be  examined;  wherein  amongst  other 
things  he  swears,  that  though  atthe  trial  of 
iLnox^aid  Lane,  it  was  ask«l  where  Gsboni 
wa8»  and  Mr.  Oates's  oounsel  answered,  that  he 
was  ied;  yeiGsbom  swvars,  tAmt he  at  that 
time  vris  «t  his  father's  house  in  the  coimtry, 
and  ti»t  Mr.  Galfs  knew  it ;  that  he  took  his 
loaiveof  him  tfie  day  before  he  went,  and  tdd 
wbidicrhe  Vieift,  and  saw  a  letler  wrote  by  Mr. 
Galea  to  his  father  to  ttud  for  him.  Notwidi- 
standing  it  was  carried  at  the  trial,  as  if  he  had 
been  fled  no  nan  knew  whither ;  so  that  the 
affidavit  wfaidi  the  aitiok  chaigeth  me  Ibr  per- 
mitting to  he  made,  'was  not  sworn  before  me. 

XL  He  sailh,  it  is  nwre  to.  he  wondered  how 
Mr.  Oates  should  dare  to  charge  that  as  an  ar- 
ticle of  misdnneanor,  which  was  said  in  the 
Jdncr'^  poesence,  and  yet  repented  false  too. 

XIL  ThtA  at  Monmouth  assnes  he  did  tell 
Mr.  Btdlow,  that  he  was  mole  unsatisfied  about 
Mr.  Uigfaon's  trial  than  ail  the  rest;  and  the 
rather,  for  that  be  was  coedibly  informed  since 
the  trial,  that  Mr.  Langhom'a  study  was  so  si- 
tuated, that  be  that  walked  in  his  chamber  conld 

not  sea  Mr.  ijtngkofn  wiila  in  bis  slody :  which 
was  Mr.  BedJ^aatateioe. 

XBL  Ma«i^  ti»iiMlterci»pbaiedof  k 


'  a  mere  contract  with  other  men,  of  which  he 
thinks  himself  not  bound  to  give  Mr.  Gates  and 
Mr.  Bedlow  any  other  account,  but  that  by  the 
taking  of  twen^  guineas  he  lost  forty ;  and  that 
his  backwardness  to  go  into  the  e»>urt  at  Wake- 
man's  trial,  makes  it  k>ok  as  if  he  had  not  had 
tf^n  thousand  pounds  to  favour  Wakeman  in  his 
trial. 

If  these  Articles  shall  appear  to  your  majesty 
to  be  frivoluus,  or  scaDdalous,  or  not  true ;  I 
bumbLy  pray  youi*  majesty's  just  resentment 
thereon,  iu  honour  to  your  coiuls  and  govern* 
ment.  And  that  such  an  unknoivn  attempt  may 
not  go  unpunished  ;  that  the  promoters  may  be 
lefl  to  be  proceeded  against  according  to  law. 

The  Articles  of  Mr.  Titus  Gates,  and  Mr. 
William  Bedk)w,  agaii|st  the  Lord  Chief  Justice 
Scrog^  were  heard  this  Slst  of  January; 
1679,  before  the  King  and  Council ;  and  u|)on 
the  hearing  of  both  sides,  Mr.  Gates  and  Cap- 
tarn  Bedlow  are  leil  to  be  proceeded  against  ac- 
cording to  law.  But  we  do  not  &id  that  the 
Chief- Justice  recovered  any  damages. 


HftGCEEDINGS   aoainst  Sir  WILLIAM 
SCRGGGS,*  Kmt.  Lord  Chief  Justice  of 

THE  KjNO's-BSNCH,  and  OTHER  JdDOES,  m 

Parlumsnt,  3S  Car..  II;  a.  d.  1680. 

House  of  Commons,  Nawmber  aS,  1680. 

Lrf)rd  Russef,  *  There  are  some  pereons  at 
the  door,  who  can  give  you  an  account  of  the 
ill^ftl  proceediiu;s  of  my  Lord  Chief  Justice 
Scnr^gs,  in  discnarging  the  Grand  Jury  (£ 

Wberei^n,  several  of  the  Grand  Jury  were 
called  in,  and  some  other  persons,  who  gave 
an  Account  of  tiie  carnage  of  that  matter,  at 
will  be  at  large  recited  in  the  Articles  agunst 
the  Lord  Ch^f  JnstKe  Sci^^^. 

Sir  WUiuim  Jane$,f  Sir,  The  preservntioB  of 

■  -  ..  I  ■  .  ..  .  .         .    ^,1, 

*4Beewbal  Burnet  says  of  Soveggs,  «ii#e, 
vol.  6,  p.  1495,  and  Roger  North's  characl^of 
him  in  the  Note  at  the  beginning  of  this  Case. 

f  Burnet,  after  mentioning  that  he  obtamed 

Sr  means  of  his  <'  Memoim  of  1ile'l>oke8  of 
amilton,"  the  acquaintance  and  friendship  of 
shr  William  Jones,  then  Attorney  General,  pro- 
ceeds, *<  He  was  raised  to  that  high  post 
merely  by  moit,  and  by  his  being  thought  tii« 
greatest  man  of  the  law  t  for,  as  he  was  no 
flatterer,  but  a  man  of  a  morose  lonper,  so  he 
was  against  all  the  measures  that  they  teok  at 
Court.  They  were  weacy  ef  hhn,  and  vrere 
raising  sir  John  King  to  vie  with  him  :  but  he 
died  in  his  rise,  which  indeed  went  on  very 
ouick.  Jones  was  an  honest,  and  wise- man. 
He  had  a  roughness  in  Ids  d^ioitnienl,  that 
was  very  disagreeable :  but  he  was  a  good  aa- 
tured  man  at  bottom,  and  a  ihithftd  friend.  •  U« 
grewwemv  of  his  employmenf,  and  laid  it 
down:  anJ,  thongh  the  Great  Seal  was oifofed 
hha,  howwild  not  accept  of  it,  nor  ioHue  <• 
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the  fforemment  10  geoend,  as  well  as  our  p«r- 
tioiibr  aafeties,  have  a  dependanoe  upon  the 
matter  that  is  now  before  yOu ;  in  which  there 
are  so  many  miscarriages  so  oomplieated,  as 


I,  The  quickness  of  his  thoughts  car- 
ried bis  views  fax.  And  the  sourness  of  his 
temper  made  him  too  apt  both  to  suspect  and  to 
despise  mo&t  of  those  that  came  to  him." 

Afterwards,  the  bishop  speaking  of  the  dis- 
mission of  lord  Danby's  party  and  the  intro- 
duction of  Essex  to  the  treasury  in  1679,  says, 
*<  No  part  of  the  change  that  was  then  made 
was  more  acceptable  uan  that  of  the  judges. 
For  lord  Danby  had  brought  in  some  sad  crea- 
tures to  those  important  posts,  and  Jones  had 
the  new  modelling  of  the  Bench  ;  and  he  put 
in  very  worthy  men  in  the  room  of  those  igno- 
rant judges  that  ^ere  now  dismissed."  &  to 
this,  it  maybe  observed,  that  if  sir  William 
Jones  possessed  the  power  of  completely  new 
moddhng  the  Bench,  he  ap]>ears  to  have  em- 
ployed it  vnth  more  moderation  than  might  be 
expected  from  a  man  of  such  a  teviper  as 
Burnet  has  described  sir  William  Jones  to 
have  been.  0£  his  zeal  and  activity  against 
Iqgrd  Stafford,  proofs  are  to  be  seen  in  the  Trial 
of  that  lord,  and  in  the  Pariiamentary  History. 
He  was  one  of  the  most  strenuous  and  perti- 
nacious supporters  of  the  Bill  for  excluding 
the  duke  of  York.  See  the  Pariiamentary 
History.  See,  too,  1  Burnet's  Own  Times, 
466,  468. 

Sir  William  Temple,  mentioning  sur  William 
Jones  entering  upon  the  Bill  of  Exclusion,  so 
abruptly  and  so  desperately  as  he  did,  adds, 
**  And  this  person  tiaving  the  name  of  the 
greatest  lawyer  of  Ensland  and  commonly  of 
a  very  wise  man,  besides  this  of  a  very  nch, 
and  of  a  wary  or  rather  timorous  nature,  made 
people  generally  conclude  that  the  thing  was 
certain  and  safe,  and  would  at  last  be  agreed 
on  all  parts,  whatever  countenance  were  made 
at  court"  And  Swifthas  inserted  in  his  Ap- 
pendix to  the  ^ird  Part  of  Temple's  Miemoirs 
ue  following  very  curious  Anecdote,  which, 
hi  his  preface,  he  says,  Temple  told  him :  <<  ^ 
WiUiam  Jones  was  repntea  one  of  the  best 
•peckers  in  the  Houae,  and  was  very  sealous 
in  his  endettrours  for  promoting  the  Bill  of 
Exoloslon.  He  was  a  person  m  great  piety 
andvhtua,  and  having  teken  an  affection  to  sir 
WiDiam  Temple,  was  sorry  to  see  him  em- 
ployed in  the  delivery  pr  so  unacceptable  a 
message  [that  of  January  4th,  ^681,  against 
the Exidusion  Bill]  to  tne  House:  the  sub- 
ftanoe  of  what  he  said  to  the  author  upon  it 
wastbia:  that  *  for  himself  he  was  old  and 
« xnftrm,  and  expected  to  die  soon.    But  you, 

*  said  he,  will  in  aO  probalnlity  live  to  see  the 

*  whoto'  kingdom  lament  the  consecpienoes  of 

*  diis  mvsage  you  have  now  brought  us  from 
^diekinff.* 

fib  Wuham  Jones  b  geyeraUy  reputed  to 
have  beeatheanthorofthe  *<JiMt  and  Modest 
Vfaidirallpn  of  the  ProceedingB  of  the  two  laM 
AdtaMpti  «f  Kipg  Chidai  tfa^  Seeond.*' 


there  arisetfa  some  diffieolty  how  to  examine 
them.  I  cannot  bnt  obaerve,  how  the  Procla- 
mation is  here  again  mentioned;  by  which  you 
may  conclude  there  lietfa  a  great  weight  on  the 

[4  Cobb.  Pari.  Hi8t.Appendix,  No.  XV.]  See 
Echard  1008 ;  3  Kenn.  BSf^i  1st  ed.  Roger 
Coke  seems  not  to  think  ft  certain  that  sir 
WiUiam  wrote  it,  but  yet  to  admit  ^e  gfeneral 
reputation  that  he  did.  Burnet  says,  **  It  was 
at  first  penned  by  Sidney  ;  but  a  new  draught 
was  made  by  Somers  and  corrected  by  Jones  :'* 
with  which  pretty  neariy  Agppees  Okhtnixon's 
account  that  it  was  first  drawn  up  by  Alger- 
noon  Sidney,  then  improved  by  lord  Somers^ 
and  last  of  all  corrected  by  the  very  eminent 
sbr  William  Jones.  / 

Roge&North,  whose  language  is  in  general 
sufficiently  unsparing  of  those  whom  he  dis- 
liked, and  who  disliked  sir  William  Jones,  not 
only  for  his  political  prindplM  and  conduct,  bnt 
for  his  prolessional  rivaby'with  sir  Francis 
North ;  nevertheless  ascribes  to  him  mudi 
merit.  **  1  am  persuaded,"  says  he,  **  diat,.> 
being  in  ptece,  he  was  very  weary  of  the  Plot 
prosecutioos,  as  he  was  afierwards  of  being' 
among  the  heads  of  a  faction  asainst  the  Court 
in  which  he  had  served:  the  former  was  ob- 
noxious to  nneas  V  reflections,  that,  if  out  of 
ardor  he  exceeded,  innocent  blood  might  be  in 
therearofhiin;  and  the  odier  touched  his  re- 
putation, as  not  consistent  wfth  the  decorum 
of  a  servant,  who  though  never  so  iQ  used, 
should  not  publudy  fly  in  his  quondam  maeter'fc 
fiuse.  All  vmich  matters  must  needs  be  weighed 
by  one  of  his  penetratkm  and  judgment,  and 
who  was  no  iQ  man  at  the  bottom,  thoufffa  un- 
happily mistaken  in  his  conduct  And!  verily 
bdieve,  that,  all  along  he  aimed  at  a  eertain 
post  ^thekw,  then  filled  bythe  hird  chief 
justice  North,  and  directed  all  his  steps  to- 
wards it,  proposing  to  himself,  in  acquiring 
that,  to  compass  his  final  and  retired  nemS^ 
ment;  hut  he  was  disappointed  and  tiiat  en- 
creased  the  uneasiness  or  his  mind,  according 
as  the  proffers,  he  had  made  towards  it,  were 
violent  and  irregular:  all  wiudi  mystery  I 

Xto  resolve  dearly  beftve  I  have  done, 
the  Oxfiirdpariiaaient,  hedid  not  appear 
much  abroad.  He  hate^^aftsbnry ,  and,  not« 
withstanding  party  woi^  wonU  not  willingly 
come  into  tne  room  where  he  was.  'His  per- 
sonal gravity  and  virtue  was  mat,  and  he 
could  not  b^  such  a  flirtmg  wit  and  libertine 
as  the  other  was.  He  had  a  great  value  for 
Mr,  Hampden,  and  used  to  mi^^infy  hiafkdier 
as  the  greatest  man,  forsense  and  fiwengfat, 
that  was  oonoemed  agaiMt  king  Ofaeiles  1. 
And  not  without  reason ;  fiir  hefcnew  ail  4iat 
litigating  inparliamcBt  wouU  (as  was  intendei^ 
endinopenrebelhon;  tiierefiife  he  was  in  wkn 
the  fi||t,  and  took  a  regiment,  but  was  killed 
betimes,  else  he  might  have  had  the  post  of 
Cromwell  upon  more  generoos  tenna.  8if 
William  Jones  was  at  a  meeting  aft  Mr.*  Hamp- 
den's house  in  Budongfaamahire,  where  setenl 
ofthetooatcsafidingiiMaof  Mm  Aolioa  as- 
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p«opJe>  right  to  petdkn  hy  meiow  tiieraof ; 
and  that  the  best  way  tq  veBOOwe  it  is,  to  find 
out  the  advBwra  md  eontriyern  of  that  Proda- 
SBBliQii,  in  order  ttf  proceed  against  them  ac- 
con&ig  to  thttr  deserts.  Without  which,  what 
yon  have  done  in  asaertiiig  the  right  of  peti- 
ttoning,  will  reiiuun  with  some  doubt;  and 
those  that  adfiMd  the  prodaimin^  to  the  peo- 
ple, that  it  is  seditious'  to  pelilMiB  the  king, 
without  that  chastisement  they  deserve.  And 
therefore  I  humbly  conceive,  you  will  do  wdl 
to  consider  of  it  as  soon  as  you  can.  It  is  not 
strange,  that  the  Pmclamation  shall  be  made 
use  of  with  coontry  gentlcnien,  to  get  abhor- 
lers  to  petitioning;  seeing  the  Judges  them- 
selves have  made  use  of  h  to  that  purpose : 

semUed  to  consult  of  the  common  affair ;  whe- 
ther before  or  after  the  Rye  discovery,  I  cannot 
tell,  but,  either  way,  it  must  sit  hard  upon  sir 
William  Jones's  spirits,  who,  being  a  lawyer, 
and,  as  I  said,  in  the  general,  no  bad  man,  was 
for  doing  his  work  the  formal  way,  and  hated 
violcBce.  So  that  knowing  the  hon-id  conse- 
quences and  hazards  of  that  Plot,  which  could 
be  no  secret  to4iim,  the  thoughts  of  it  were  a 
burthen  to  his  mind.  And  it  is  said  an  unaired 
bed  gave  him  a  great  cold  ;  under  which  in- 
fliction, having  lesd  at  his  heart,  nature  wanted 
forae  to  master  the  distemper  ;  so  it  turned  to 
a  malignant  fever  and  earned  him  off. 

**  He  was  a  person  of  a  very  clear  under- 
standmg,  and  (if  possible)  clearer  expression ; 
wherein  he  was  assisted  with  an  extraordinary 
opimoD  he  had  of  both,  as  also  of  his  own  ge- 
neral woitb,  for  that  was  his  foible.     He  was 
extremdv  proud,  and  impatient  of  competition, 
and  mucn  more  of  b^ng  left  behind,  as  it  was 
his  chance  to  be  in  the  course  of  his  prefor- 
tnent,  whereby  he  missed  of  his  desired  post 
And  that  partly  occasioned  a  sort  of  resness- 
ness,  whien  made  him  commit  several  gross 
esnmi  in  the  main  chances  of  his  life.    His  feli- 
city was  neter  to  he  distMed  in  iqpeaking,  nor, 
by  nay  audience  or  emergence,  pot  by  th^ 
forecast  and  comeeiion  of  nis  thoughts ;  but 
dilaiied  with  s-conslancy,  steadiness,  and  deU- 
beratk>n  admirable  in  his  way  ;   so  that,  in 
■peaking  as  counsel,  one  might  mistake  him 
for  the  judge.    He  affected  somewiiat  of  the 
mstic  pnmse  of  his  own  coinntry,  which  was 
CjHouoestenhire;    as,  to  instance  in  ft  wt>rd', 
Aithbff  instuid  of  Although,  as  we  pronounce, 
which  was  no -disadvantage,  but  rslher  set  hhn 
off.     He  studied  the  law  in  Gray's  Inn,  and 
rose  first  in  the  King's-bendli  practice.    He 
affected  also  general  learning,  as  history  and 
theology,  and,  as  grnit  men  umUy  have  their 
vanities,  his  was  to  profoss  of  that  sort  more 
than  bdoi^psd  t9  him.    And  necMrdingly  he 
choooe  hw  conipaiiy,  who  were,  for  the  most 
yent,  difinesy  siioh  as- wers  most  eminent  in  }m 
time,  as  TiHolsoh,  ^.  and  I  ^re  say  .they 

rnfiled  more  in  his  coMj^ny,  Umi  he  In  thehrs. 
iHive  touched  his  feUctties;  his  infelicity  was 
a  penchcnt  -iowadB  the  anticourt,  or  rather 
repuhUoan,  party ;  and  coqsofnently  omst  ha 
vou  vui. 


damation  might  be  of  great  use,  to  mtimafe 
the  observation  of  a  law;  yet  it  had  never  been 
used  instead  of  a  law.  But  yet  1  do  not 
ailmire  so  much  at  this,  as  I  do  at  the  dis^ 
charge  of  the  Grand-Jury,  before  they  had 
foiished  their  presentments.  It  tends  so  much 
to  the  subversion  of  the  established  laws  ^' 
this  knd,  that  I  dare  pronounce  that  all  the 
laws  you  have  already,  and  all  that  you  can 
make,  wMI  signify  nothing  a^^ainst  any  great 
man,  unless  you  can  remedy  it  for  the Yature. 
I  observe,  there  were  two  reasons  why  this 
Grand- Jury  were  so  extrajudicial! y  dischaiged ; 
one,  because  they  woukl  otherwise  have  pre- 
sented the  duke  of  York  for  a  Papist  ;*  the 

a  favourer  of  nonconformity  ;  for  opposites  to 
govemmeut,  of  idl  kmds,  seem  to  maice  hut  one 
party.  Whatever  his  thouifhts  were,  it  is  cerw 
tain  this  course  was  wholly  out  of  the  way  of 
his  aims.  He  had  another  great  disadvantage, 
which  was  timidity ;  he  could  not  support  him- 
self under  any  apprehension  of  danger.  Once, 
beiu^at  his  house  at.Hampstead,  about  the  be* 
gimung  of  Oates's  discovery,  whether  for  real 
or  affected  fear  he  knew  best,  but  it  is  certain  he 
sent  an  express  to  his  house  in  London,  to  have 
all  his  billets  removed  out  of  his  cellars  into  his 
back  yard,  lest  the  papists,  >vith  (iieballs 
thrown  in,  shoidd  set  his  house  on  fire.  And, 
as  he  was  apt  to  be  dejected  upon  melancholy 
reflections,  so,  on  the  other  side,  he  was  com* 
monly  elated  and  triimiphant  when  he  had 
fairer  prospects.  But  his  greatest  misfortune 
was  his  mistaken  politics ;  for  he  thought  the 
crown  must  needs,  at  leog^,  tradde  to  the 
House  of  Commons :  but  this  error  being 
common  to  tiie  whole  faction  with  whom  he 
conversed,  it  is  no  wonder  it  infected  him." 

The  Examen  contains  a  considerable  number 
of  anecdotes  respecting  sir  William  Jones. 

Drydeil',  in  allusion,  I  cOi^eCture  t6  the  Bill 
of  Exclusion,  describes  him  m  '  Absalom  and 
Adiitophel,*  under  the  character  of 

"  BuH-faced  Jonas  who  could  statute^  dra^ 

To  mean  rebellion  and  make  treason  law." 


*  InwhatMacpherson  calls  the  Life 
James  ihe  Second;  writtem  by  hinasel^  (see  the 
Introdnction  to  lord  Glarenoon's  Case,  tt>l.  6^ 
p.  391,  of  this  Collection),  the  ibllowing  naa- 
sages  occur  respecting  die  Presentment  or 'die 
di&e  of  York:  '<  Jdnuary,  1681,  on  Oalea^s 
affidavit  that  he  had  seen  me  duke  of  York  at 
mass,  and  rRoeive  the  sacrament  afler  the  rites 
itflfae  Church  of  Rome',  the  Grand-jury,  after 
beihg  discharged  at  Hides'si'hall,  were  sent  for 
hjribe  JuBtkws  of  the  Old  Bailey,  and  presented 
hnn  for  Recusancy,  which  allowed  a  pretence 
for  the  duke  to  appear  afler  Proclamation,  as 
the  duke  of  Norfolk  and  others  had  done.  But 
thn  was  neither  safe  nor  .practicable,  so  Was 
reinoved  by  Certiorari  to  the  King^Vbench, 
atfed,  if  necessary,  by  a  ^oliProcej^Kt.  March, 
1681,  Ai^fmnenls  vy  Smith,  a  lawyer,  against 
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other,  WaiMe  they  vi«Mfntod  a  Petidon  tt>  Ke 
ddherad  to  the  king,  for  the  aitttlii^  of  title 
piriiaincnt;  which  they  said  it  was  not  theil- 
boaiiess  to  deliver.  Though  1  oannot  but  ob- 
•erre,  how,  opon  other  occasioils,  they  didv[<&- 
oeive  petitiobs,  and  delivered  them  to  the  fcin^ ; 
and  aU  the  difference  was,  that  those  ootttioBS 
•o  delivered,  wire  against  sittings  of  parba^ 
nients.  The  troth  is,  I  cannot  tmich  oondemh 
them  for  it ;  for  if  they  were  guilty  of  such 
crimes  as  the  witnesses  n«ve  this  day  given  yon 
information  of,  I  think  they  had  no  reason  to 
further  petitiotis  for  the  sitting  of  a  parliament. 
But,  8ir,  this  bnshiess  will  tkeed  a  farther  mfor- 

f^mpving  the  duke  of  Yoric's  Presentment  by 
OtrtierurL  The  duke's  counsd  not  prepared 
tb  answer  a  thing  never  yet  disputed,  so  pre* 
vailed  with  the  court  to  adjourn  till  tiie  answer 
OMild  be  framed,  which  proving  satisfactory, 
the  (krtiordri  was  granted."  Collins,  hi  his 
Pieeraffe,  calls  the  instrament  an  indictment  of 
die  diuce  of  York  for  not  coming  to  church, 
which  was  presented  to  die  Grand-jury  of  Mid- 
dlesex, on  June  16,  1080. 

In  the  volume  of  State  Tracts,  which  was 
published  in  1689,  is  the  following  article : 

Heasoks  for  the  Indictm.eiit  of  the  Duke  of 
York,  presented  to  the  Grand- Jury  of 
Middlesex,  Saturday,  June  26,  1680.  By 
the  persons  hereunder  jiamed. 

1.  Because  the  S5th  Car.  $,  when  an  act 
wte  ntade  to  throw  Popish  Recusants  t»ut  of  all 
offices  and  phices  of  trust,  the  duke  of  York  did 
lay  down  several  great  offices  and  places  (as 
'  k>rd  high  admiral  of  England,  gcneraHssimo  ai 
aU  his  majesty's  forces,  both  by  land  and  sea ; 
governor  of  the  Cmqtte  Ports,  and  divers  others) 
thereby  to  avoid  the  punishment  of  that  law 
against  Papists. 

J."  SOlh  Car.  S.'  When  .an  iict  was  made 
^tki  cKsribie  Papista  tVom  sitting  in  either  House 
of  Pariiameat;  there  was  a  proviso  inserted  in 
that  act,  That  it  should  not  extend  to  the  duke 
of  York.  Oft  purpose  to  save  his  r^ht  of  sit- 
ting in  the  Lords  House;  though  he refiftes 
to  taSLe  those  oaths  whicb  PrcHestant  peers 
odgfat  to  do. 

3.  Tbi^  his  majesty  in  his  speech^ March  6, 
,  "Oie  8l8t  year  of  his  reign,  doth  give  for  a  rea- 
son to  the  parliament,  why  he  aent  his  brother 
oat  of  England ;  because  he  would  leave  no 
man  room  to  sa]^,  that  he  hnd  itot  removed  aU 
cause  whidi  mi^ht  inflitience  him  to  Popish 
oounsels.  v 

4.  That  there  have  been  divexa  letters  vead 
in  both  Houses  of  Pariiemient,  and  at  the  8e* 
cret  Committees  of  both-  Houses  fiom  several 
c«»Unal»  and  others  at  Rome  $  and  also  from 
other  Pq>i8h  bishops  and  agents  t>f  the  Pope, 

'ii)  other  foieign  par6i,  which  do  appaveatly 
shew  the  great  oorrespondenciea  between  the 
dnke  of  Yoiic  and  the  Pope.  And  how  the 
Pope  could  not  choose  but  weep  for  joy  at  tlie 
nafSng  aojrne  oaf  tho  du  Ws  lettot,  and  what 


noadon ;  and  tiierefore  I  humUj  pny' it  may 
be  tefoired  So  a  oomroittee.  • 

Sir  Henry  CaptL  This  matter  is  of  d» 
givaleat  movnent.  Wc  are  under  the  seeurity 
OT  parliameiits  for  redrempg  oar  grievanoes» 
ami  another  out  of  parliament,  that  the  law 
have  its  ootuse,  that  the  judges  obstract  not 
the  law.  I  observe  thai  tMse  judges  are 
mwn  omupoteot.  *  They  have  done  tliose 
things  fi^h  they  slionld  have  lef^  undone.' 
This  is  very  fone,  that  iudces^  who  muft  be 
upon  the  Bench,  must  be  chopped  at  White* 
hall,  before  they  com«v-tQ  Westminster-hall ; 
and  I  know  what  law  we  must  have,  if  they 


great  satisfoction  it  was  to  the  Popa*  to  hear 
utEt  duke  was  advanced  to  the  Catholic  religion. 
That  the  Pope  has  granted  Breev's  to  the 
duke,  sent  him  beads,  ample  indulgences,  with 
much  more  to  this  purpose. 

6.  That  the  whole  House  of  Commons  hath 
declared  him  to  be  aPapistin  their  Votes,  Sun* 
day  April  6, 1679.  ^  Resolved,  nem,  am.  That 
tne  duke  of  York's  bang  a  papist,  and  the 
hopes  of  his  coming  such  to  tne  crown,  haa 
given  the  greatest  countenance  and  enoou- 
ragement  to  the  present  conspiracy  «i4  de- 
signs of  the  papists  against  the  Ki^  and  pro* 
testant  religion.'*-^— What  thb  CotBpuhMgr 
and  Design  is^  will  anear  bY  a  DedaratioQ  mad^ 
to  both  .  Houses  m  Parfiament,  Mardi  S5» 
Resolved,  .nm.  con.  by  the  Lords  Spiritual 
and  Tenmoval,  and  CemmoBS  in  pariiameftt 
assembled;  that  they- do dedare,  diat  tbqf 
are  iiilly  satisfied,  by  theproofo  theyhav» 
heard,  tnere  now  is,  and  for  divenijrfian  last 
past  hath  been  a  henrid  and  treasonable  plot 
and  cooSpiniey  contrived  and  carried  on  by 
those  of  the  popish  relieion,  for  the  nurderiog 
of  bisma|efl^*s  sacred  person,  aadforsuh* 
vertmg  the  mtestant  Rdigion,  and  the  aa- 
cient  well  established  govenaneMt  of  this 
*  realm.' 

«.  T%at  besides  alLthispKSof,  and  miiohiwyr* 
to  this  paqpoae,  it  is  nuHt  B«tori0lii  and  evident, 
he  hath  for  many  yean  ahsintisd  .hims^  from 
Protestant  Ohiiiches  dnriag  leUgioiM  vor- 
ship. 

These  are  the  Reasons  iviqr  webelme  the 
dnke  of  York  to  be  a  papist. 

HuMuigton,  Shafbbnxy,  Gray  of  Waik, 
L.  RuflMl,  L.  CKrendish,  L.  Bnodosi,  Sir  JSd- 
ward  HtiBimford^  kt.  of  the  bath;  &8r  Hea. 
Cakeriy,  Tbd.  Thyn,  esq.  Wdl.  Foirester,  tea. 
Jolm  Tirenchani,  esq,  Tho.  Wharton,  Or  WilL 
Cooper,  hart.  Sor  Gilbert  Garrard,  hart  8ir 
Seroop  How* 

Hie  Jury  was  8«t  for  up  by  theeoortof 
King's  Bench,  wfaiisi  they  w^re  on  this  Indict- 
Bient,  and  disgust,  so  that  notfiibg  was  forther 
done  upon  il,  saving^tilBt  the  Jiiiy  received  tb« 
presentaKnt.  And  by  the  dismissioii  of  the 
Jury,  a  very  g^sat  mimber.  of  the  indtotments 
werediflchai^^sd.  A  Aiiig  scareely  to  be  p*- 
ndleled,  and  of  very  ill  ooii8e<|uiBneei  not  only 
to  many  prirata  peiteiK  \mi4iudiy  U>  tm 
pabhs. 
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tike  instruetMiiit  fimn  those  that  advifled  llie 
ptechmationagBiiMtpelifioiiiBg.  8eetbeooii- 
seoiwnee ;  ig  h  not  as  roach  as  to  say,  thsi  the 
mses  know  all  the  grieranoesof  the  ooantry, 
andthejiidges  mnstredress  them,aiMl  we  sit  here 
hntforfonn-sake?  AlIni]Bdeoiealkon,andwhat 
is  aaaiss  in  the  nation,  tiie  judges  most  w^ctiiy. 
This  is  such  a  presumption,  that  they  ronsi  an- 
swer it.  If  this  be  done  in  Weetminster-hall, 
how  dare  grand  juries  in  the  country  represent 
any  thioff  that  is  amiss  ?  8a{>posetnere  should 
be  an  inmctmeot  of  mmdering  a  man's  father 
or  bnitlier,  See.  and  the  judges  take  upon  them 
to  dieeharge  the  jury ;  this  stops  all  justice,  and 
the  consequence  wiU  be,  men  will  murder  us, 
and  we  nil  them  again.  I  more,  therefore, 
that  you  win  proceed  to  punish  the  oflender  in 
this  great  matter,  and  remedy  the  miscarriage 
ibr  the  time  to  come. 

air  F,  Winniitftan.  Sir,  1  think  we  are 
eome  t»the  old  times  again,  when  the  judges 
pretended  they  had  a  rule  of  goremmeot,  as 
well  asaruleof  law;  and  that  they  have  acted 
ttOOordiBgly.  If  they  did  never  read  Magna 
Chsvtn,  1  think  they  are  not  fit  to  be  judges;  if 
they  had  read  Blagna  Charte,  and  do  &us  so 
floulrarvr-they  deserve  a  severe  chastisement 
To  tliseba^ge  grand  juries,  of  purpose  to  dis- 
•PfMMBtihm  M  nuking  their  preseotmenta,  is 
to  dqwi^e  the  subject  of  the  gfeatest  benefit 
and  seenrity  the  law  haidi  provided  ibr  them. 
If  the  jodges,  instead  of  acting  by  law,  shall 
be  acted  by  their  own 


and  endea- 
^mr  to  get  promotions,  rather  by  woohipping 
the  lisaig  sm,  than  by  douig  justice,  this  na- 
tisa  will  soon  be  redueed  to  a  miserable  oondi- 
tioD.  Ghaqniese  that  allnr  the  dischaige  of  this 
grud  jury^  want  person  had  offered  to  present 
some  nniraer,  treason,  or  other  capital  crimCy 
ibr  want  of  the  grand  jury  Acre  would  have 
been  a  ftflure  of  justice.  As  fiiults  committed 
br  judffes  are  of  more  dangerous  consequence 
tnan  ouen  to  the  public ;  so  there  do  not  want 
precedenta  of  severer  chastisements  Ibr  tiiem, 
than  for  others.  I  humbly  move  you,  first,  to 
pass  a  vote  upon  this  business,  of  discharjging 
grand  juries;  and  then  to  appoint  a  committee 
to  examine  the  miscarriages  of  the  judges  in 
Westminster-hafi,  and  to  report  the  same  with 
all  speed  to  you. 

Col.  TUta.  Sir,  as  it  hath  been,  observed, 
that  this  bnsuiess  hath  some  reference  to  the 
pncluaation ;  so  I  befiere,  there  is  eomething 
«f  the  plot  in  it  too.  Andy  therefore  I  think 
fr  this  plot  does  not  go  on,  it  wiU  have  Ae 
wont  luck  that  ever  plot  had;  seeing  the 
judges,  as  well  as  most  other  persotts  in  puUic 
plaoBB,  have  jp^cn  it  as  much  assistance  as 
they  coald.  But  whereas  some  have  spokoi 
ill  if  these  judges,  I  desire  to  speak  a«U  of 
them  in  one  tiung :  I  am  confident  they  have 
hetem  shewed  dwosselses. grateful  to  their  be- 
aeActors ;  for  I  do  believe,  that  a<Mne  of  them 
wese  prefened  to  their  places  of  purpose,  be- 
cause they  should  do  what  they  have  done, 
liawsoftemselvea  are  but  dead  letters;  mi* 
lam  you  can  secure  the  eaeenlkniy  as  well  of 


those  you  have  already,  as  of  those  you  are 
dOw  onakiDg,  we  tbull  speud  our  time  to  tit- 
tle purpose. 

Mr.  SacftererrL  Sir,  the  business  of  this 
debate  is  a  great  instance  of  our  sick  and  Ian* 
guifihing  condition.  As  our  ships,  torts,  and 
castles,  are  for  seeming  us  from  the  danger  of 
our  enemies  iirom  abroad,  so  our  laws  from 
our  enemies  at  home ;  and  if  committed  to 
such  persons  as  will  turn  their  strength  upon 
us,  are  equally  dangerous.  Sir,  we  ul  know, 
how  the  government  of  Scotland  hath  been 
quite  alter^  since  liis  majesty's  Restoration, 
by  some  laws  made  there  ;  pray  let  us  have  a 
care  that  ours  be  not  altered,  by  the  corrupt 
proceedings  ot*  judges,  lest  we  be  reducni  to 
the  same  weak  conmtion  of  defending  ourselves 
against  popery  and  arbitrary  government  hve, 
that  they  are  there.  If  jud^  can  thus  pre« 
vent  the  penaltiea  of  the  kw^  by  discharging 
grand  juries  before  they  have  made  their  pre- 
sentments, and  can  make  laws  by  tlieir  rules 
of  court,  the  government  may  soon  be  subvert- 
ed ;  and  therefore  it  is  high  time  for  this  House 
to  speak  with  those  gentlemen.  In  former 
times  several  judges  have  been  im^ched, 
and  hanged  too,  Ibr  less  crimes  than  these; 
and  the  reason  was  because  they  had  broke  the 
king's  oath  as  well  as  their  own.  If  what  hath 
been  said  of  some  of  diese  judges  be  fully  prov-^ 
edy  they  ahaU  not  want  my  vote'lo  inflict  on 
them  tlie  aaroe  chastisement  The  truth  is. 
Sir,  I  know  not  how  the  ill  consequences  wa 
justly  fear  from  judges  can  be  prevented,  as 
kog  as  they  are  made  tbtranicbetU'vlacUo^  and 
have  such  dependencies  as  they  nave. .  But 
this  must  be  a  work  of  time :  in  order  to  ronedy. 
our  jHPesent  grievances,  let  us  pass  a  vote  upo« 
this  bi«uness  of  discnarging  grand  Junes ; 
and  tliat  it  may  be  penned  as  the  case  de- 


Mr.  H.  SidMv,  Sir,  I  would  beg  leave  la 
observe  to  you,  because  1  thmk  it  may  be  na» 
eessaiy  to  to  be  considered  by  your  oonmittaa 
what  an  opinioa  was  given  not  longsiDoe  by 
some  of  these  judges  about  printi^ ;  whii:^ 
wasy  that  printing  of  news  mignt  be  piiditbilsd 
by  law ;  and  aoeordingiy  a  proclamation  i^saed 
out.  I  wiUnot  takeanmetocensure.thei^- 
niDn  as  illegal,  but  leave  it  to  your  &rther  con* 
nderatm.  Bat  I  nemember  there  was  a  con- 
snltatioB  held  by  the  judges  a  little  before ;  and 
they  gave  their  o[Mnioii,  that  they  knetl^  not  of 
any  way  to  prevent  printing  by  law ;  because 
the  act  for  that  purpioae  was  expired.  Upoa 
which,  soBw  judges  were  put  out,  and.  new 
ones  put  in;  and  then  this  other  opinion  was 
given.  These  things  are  worthy  or  a  serioaa 
evaaiinatioB.  For  if  treasurers  mav  praise 
mon^  by  shutting  up  the  Exchequer,  borrow- 
ing of  the  bankerat  or  retrenchments ;  and  the 
judgte  make  new  laws  1^  am  ill  construction, 
or  an  ill  eiieeution  of  the  old  ones :  I  cpi^cludai 
thatpariiaments  will  jmon  he  found  usdess; 
and  tne  liberty  of  the  people  an  inconvenieiioa 
to  the  govenunent  And  therefore,  I  thiidc^ 
Sir,  yott  hi^ve  been  well  laovad  to  e^dgtfppr  If 
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puB^oor  censupe  on  some  of  these  illegal  pro* 
oeedmgs  by  a  Tote. 

Mr,  Fowle.  Sir,intliefrontof]VIagiiaCharla 
it  is  said,  «  nulli  negabunus,  nulli  ditferemus 
justitiam ;'  we  will  deter  t»r  deny  justice  to  no 
num :  ■  to  this  the  king  is  swoni,  and  with  this  the 
jodgea  are  entrust^  by  their  oaths.  I  admire 
what  ihey  can  say  for  themselves ;  if  they  have 
not  read  this  law,  they  are  not  fit  to  sit  upon 
the  bench :  and  if  they  have,  I  had  almost  said 
they  deserve  to  lose  their  heads. — ^The  state  of 
this  poor  niltion  is  to  be  deplored,  that  in  almost 
•Uages,  the  judges,  who  ought  to  be  preser- 
vers of  the  laws,  have  endeavoured  to  destroy 
them:  and  thai  to  please  a  court-faction,  they 
have  by  treachery  atDempted  to  break  tiie  bonils 
asunder  of  Maena  Charta,  the  great  treasury 
of  our  peace.  Itwrasno  sooner  passed,  but  a 
^ef  justice  (Hubert  de  Burr)  in  that  day,  per- 
suades the  king  he  was  not  bound  by  it;  be- 
cause he  was  under  age  when  it  waspassed.*  But 
this  sort  of  insolence  the  next  parliament  re- 
sented, to  the  rain  of  the  pernicious  chief  jus- 
tice. In  the  time  of  Rd.  f ,  an  unthinking-  dis- 
solute prince,  there  were  judges  that  did  insi- 
nuate into  the  king,  that  the  parliameht  were 
onW  his  creatures,  and  depended  on  his  \*ill, 
and  not  on  the  fundamental  constitutions  of  the 
lami ;  which  ti^eacberous  advice  proved  the 
ram  of  the  king,  and  tor  which  all  those  evil 
instrninents  were  brought  to  justice.!  In  his 
late  majesty^s  time,  his  misfortunes  were  occa- 
flianed  chiefly  by  corruptions  of  the  hmg  robe ; 
his  Judges,  by  an  extra-judicial  opinion,  gave 
the  king  power  to  raise  money,  upon  any  ex- 
ttpaordinary  occasion,  without  parliament ;  and 
nade  the  King  judge  of  such  occasions ;  charity 
prompts  me  to  think  they  thought  this  a  service 
ll>  the  king ;  but  the  sad  conse^ienices  of  it  may 
coflfviaee  all  mankuid,  that  efery  illegal  aet 
weakens  the  royal  interest;  and  to  encfeavoiir 
to  introduce  absolute  dominion  in  these  realms, 
k  the  worst  of  treasons :  because  wbdlst  it 
bears  the  iace  of  friendship  to  the  king,  and 
^esigiM  to  be  fbr  his  service,  it  never  fills,  of 
the  contrary  efiect^the  two  great-  piliacs  of 
tibe  ffovemment,  are  parliaments  and  juries ; 
his  this  gives  usthetitleof  free  bom  EngKsh- 
nett :  for  my  notion  of  ftee  £iiffUsfaiiien<  is  this, 
that  ihev  are  ruled  by  la»a  of  umt  own  nak- 
nff,  and  tried  by  men  of  the  same-eondition 
with  themselves.  The  two .  great  and  un- 
doubled  privileges  of  .the  {leople,  have  been 
lately  invaded  by  the  judges  that  now  sit  in 
Westminster-hall, ;  they  hav«  espoused  ptocla- 
Illations  against  law ;  they  have  disowBtenanoed 
and  opposed  several  legal  acts,  ^a(t  tended  to 
the  sittii^  of  this  House ;  they  have  grai^ped 
Ihelegislative  power  into  their  own  hands,  as 
m  that  histBiice  of  printing;  the  pariianent 
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'  *SeeEchard,  119«  1  Bapm,  p.  SOS.  fol.  Ed. 
of  1748.  See  some  prpceedings  against  fiu« 
hcrt  de  Burgh,  vol.  l.  p.  is,  of  thisCoUeotion. 
M;See the caseof  Nevil archbishop  of  York, 
^nvsyian,  Chief  Justice,  and  othos-s  -^mtij  vol. 


wasoonsiderinff  that  matter,  but  they  in  the 
interim  made  their  private  opinion  to  be  kw, 
tosc^reede^  judgment  of  this  House.  They 
have  discharged  Grand-Juries  on  purpose  to 
qudl  their  presentments,  and  shelter  jmat  cri- 
minals from  justice;  and  when  juries  nave  pre« 
sented  t^ieir  opinion  for  the  sit&ng  of  this  par- 
liament,they  have  in  disdain  th«)wnthem  al 
their  feet,  and  told  them  they  woidd  be  no  mes* 
scDgers  to  cany  such  petitions ;  and  yet  in  a 
few  days  after,  have  encouraged  all  ihat  would 
spit  their  venom  ag^ainst  the  goveniment :  they 
have  ser>'ed  an  ignorant  and  arbitary  fiio* 
tiott,  and  been  the  messengers  of  abhorroices  to 
the  king.  What  we  have  now  to  do,  is  to 
load  them  with  shame,  who  bid  defiance  to  the 
law  :  they  are  guilty  of  crimes  against  nature, 
against  tbie  king,  against  their  kuowled^  and 
against  posterity.  Hie  whole  frame  oft  nature 
doth  loudly  and  daily  petition  to  Godtheirisrea- 
tor ;  and  kings,  like  God,  may  be  addressed  to 
in  like  manner,  by  [letition,  not  oonrniand.  Thsy 
likewise  knew  it  was  lawful  to  netitioa :  igno- 
rance can  be  no  plea,  and  their  knowledge  Bg-t 
gravates  their  cnmes ;  the  chtldBen  unhom  ara 
bound  to  curse  such  proceedings,  for  it  waa  not 
petitioning,  but  parliaments  thejr  abhorred,  llie 
atheist  pleads  against  a  God,  not  that  he  dis- 
believes a  deity,  but  would  have  it  so.  TieBKu 
imd  Belknap  were  judges  too ;  tlieir  leamiag' 
gave  them  honour,  but  their  villainies  made 
their  exit  by  a  rope.  The  aid  of  >my  motion 
therefore  is,  that  we  may  address  wamly  la 
our  prince  against  them:  let  us  settle  a  oon- 
mlttee  to  enquire  into  their  crimes,  and  not  fail  of 
doing jqstioe  upon  them  tibat  have  pervertjed  it : 
Ictns  purge  the  fountain,  and  the  streams  wiB 
inaepure. 

Then  the  House  agreed  to  the  following  Re- 
solutions :  1.  «  That  the  dlschamng  of  a 
«*  Grand  Jury  b^  any  judge,  before  the  end  of 
"  the  term,  assizes,  or  sessions,  while  matters 
*<  are  under  their  consideration,  and  not  pre- 
"  sented,  is  arbitrary,  illegal,  destructive  to  pub- 
"  lie  justice,  a  manifest  violation  of  his  oath, 
<*  ana  is  a  means  to  subvert  the  fundamental 
"laws  of  this  kingdom.  2.  Tliat  a  committee 
"  be  an]H>inted  to  examine  the  proceedings  of 
**  the  judges  in  Westminster  hall,  and  report 
"  the  same,  with  their  opinion  thereon,  to  this 
"House." 

Whereupon-a  committee  was  appoimtod,  and 
Ihey  sat  several  days,  and.then  made  the  ful- 
lowmgR^ort: 

The  Report  *  of  the  Committee  of  the  House 
of  Commons,  appointed  to;  examine  tlie 
Proceedings  of  tne  Judges,  &c.  TLurS" 
day,  Dec.  2S,  1680. 

Hiis  Committee  being  inlbnned,  that  in  TU- 
nity-term  hist,  the  court  of  King's-benohdis- 

*  *  I  appoint  John  Wright,  and  Richard 
'  Chisvrall,  to  print  these  -Reaolutioiis,  Re|N>rt, 
'JtesolTea,  and  Notes,  pervaed  by jne.  Aooord- 
« ing  to  the^anler  of  the  Home  of.Commoiis; 
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cliamd  Uie  gnaid-jiiry»  that  served  for  the 
hnwEredof  Oarabtoii,  iaihe  county  of  Mid- 
dlesex, in  a  veiyamiBimliiiaaiier;  proceeded  to 
enquire  into  the  same^  and  found  by  the  infor- 
mation of  Chwies  UmfireviUe,  esq.  foi*enianof 
the  said  jury,  Edward  Proby,  Henry  Gerardi 
and  John  Hmith,  genUemen,  also  w  the  said 
jniy,  that  on  the  2l6t  of  June  last,  the  consta- 
bles atftPBding  the  said  jury  were  found  defec- 
tire,  in  not  presenting  the  papists  as  they  ought, 
and  thereupon  were  ordered  by  the  said  jury  to 
make  tiirther  presentments  of  them  on  the  3dth 
following,  on  wiiich  day  the  jury  met  for  that 
purpose;    when  several  peers  of  this  reahn, 
and  other  peraous    of  honour    and   quality, 
hrought  them  a  bill  asrainst  James,  duke  of 
York,  for  not  coming  to  church :  but  some  ex- 
eeptioDs  Immx  taken  to  that  biD,  in  that  i|  did 
notM  torth  the  said  duke  to  be  a  papist,,  some  of 
the  jury  attended  tlie  said  persons  of  quality  to 
neenresatisiaaction  therein/  In  the  mean  time, 
and  about  an  hour  after  they  had  received  the 
said  hill,  some  of  the  jury  attended  the  court  of 
Kine's  bench  with  a  petition,  which  they  de- 
sifeu  the  oonrt  to  present  in  their  name  unto 
hiaoM^esty  for  theaittim^  of  this  parliament. 
Upon  which  the  Lord  Chief  Justice  8ci€«^ 
ttSaed  many  scvnples,  opd  on  pretence  that  they 
were  not  aH  in  cottrt  (thou^  twenty  of  the 
jury  had  anbseribed  the  petition),  sent  tor  them 
saying,  he  would  dispatch  then  presently.  The 
jury  being^onie,  and  their  names  called  oyer, 
ihey  renewed  their  desire  that  the  court  wonld 
present  their  petition :    hnt  the  chief  justice 
a^ed,  if  they  had  any  bills?    They  answ^^red, 
they  had,  but  the  clerks  were  drawing"  them 
into  Ibrm.    Upon  whidi,  the -chief-justice  said, 
they  would  not  make  two  works  of  one  business. 
And  the  petition  being  read,  he  said  this  was  no 
article  of  their  chaise,  nor  vas  there  any  act  of 
fparliam^it  that  required  the  court  to  deliyer 
the  mnd  jury's  petitwns:  That  there  was  a 
procnaiDation  about  them ;  and  that  it  was  not 
reaaonaUethe  oonit should  be'obliged to  run  on 
their  errands ;  and  he  thought  it  much,  that 
they  should  come  with  a  petition  to  alter  the 
long's  mind  declared  in  the  news-book.  The  jury 
said,  tlhey  did  it  not  to  impose  on  the  court,  hnt 
(as  other  jvries  had.  done)  with  all  submission 
they  desired  it ;  but  the  court  retiised,  bidding 
the  cryer  return  th(»n  their  petition.     And 

*  And  that  no  'Other  ponon  presume  to  print 
«  ^era.     a^  Decern.  1580.     W.  WnuLUHs, 

*  Speaker.'  In  former  editions  of  fhe  Stale 
Trials  this  Report  was  inserted  twice,  yiz.  in 
Tol.  d,  p.'^lS,  without  the  Impeadiment  and 
Answer  of  the  Lord  Chief  Jnstke  Scrogj^ 
or  tiie  Debates  in  'Pariiament ;  and  a^ain  hi 
Tol.  7,  with  the  addition  of  those  articles. — 
Oldmixon  fl«eaking  of  'the  transadtion  says, 
^Mt  is  a  mebnoholy  refleetiottlhat  m  die  for- 
mer reignand  this  die ctcmn  never  wanteda 
banoh  of  bishopa  and  «  bench  of  judges  to 
ptcmMte  the  "desiiiini^whidi  were  formed^gautt^ 
the  refbnned  religion  and  the  libertiaa  of  £iig- , 
land."  ^   * 


Mr.  Justice  Jones  told  them,  they  had  meddled 
with  matters  of  state,  not  given  them  in  chaige, 
but  presented  no  bills  of  the  matters  given  in 
charge.  They  answered  as  before,  they  had 
many  before  them,  that  would  be  ready  m  due 
time.  Notwithstanding  which,  tlie  said  jus- 
tice Jones  told  them,  they  were  dischaiged 
from  further  service.  But  Pliilip  Ward  ^he 
clerk  that  attended  the  said  jury^  cried  out.  No, 
no,  they  have  many  bills  befcHre  them  ;  for 
which  tlie  court  understanding  (as  it  seems  to 
this  committee)  a  secret  reason,  whidi  the  clerk 
did  not,  reproved  him,  asking,  If  he  or  they  were 
to  give  the  rule  tliere  f  The  crier  then  told  the 
court,  they  would  not  receive  their  petition ; 
the  chief-justice  bid  him  let  it  alone,  so  it  was 
lefi  there  ;  and  the  jury  returned  to  the  court* 
house,  and  tliere  found  several  constables  with 
presentments  of  pafHSts  and  other  oti'enders,  aa 
the  jury  had  directed  them  on  the  21st  before, 
buttx)uld  not  now  receive  the  said  present-^ 
uients,  bemg  discharged ;  whereby  much  bu* 
siness  was  obstructed,  though  none  of  the  said 
informants  ever  knew  the  said  jur\'  discharged 
b^ore  the  last  day  of  the  term,  which  was  not 
till  four  days  after*  And  it  further  appeareth 
to  the  committee,  by  the  evidences  ot  JSamud 
Astry,  Jasper  Wat^house,  and  Philip  Ward* 
clerks,  that  have  long  sensed  in  the  said  court, 
that  they  vrere  much  sur|)ris»ed  at  the  said  dis- 
charging of  the  jury,  in  that  it  was  never  done 
in  tl^  memory  b^bre ;  and  the  rather,  ber 
cause  the  said  Waterhouse,  as  seoondaiy,  con- 
stantly enters  on  that  grand  jury's  paper,  that 
the  last  day  of  the  term  is  given  them  to  retura 
tlieir  vcnlict  on,  as  the  last  day  but  one  b,  given 
to  the  other  two  grand  juries  of  that  county, 
whidi  entry  is  as  tblloweth : 

Trinit.  32  Car.  S.  *  Juiratorea  habent  diem 
*■  ad  veredictum  suum  reddendum  uaq;  diem 
'  Mercuni  proxime  post  tres  Septiroanas  sanclsp 
'  Tnnitatis.'  Being  tlie  last  day  of  the  teon^ 
and  so  in  all  the  other  terms  the  hist  day  iin 
given  ;  which  makes  it. appear  to  this  commit- 
tee, that  they  were  not  in  truth  discharged  4br  not 
having  their  presentments  ready,  since  the  ceiut 
had  given  them  a  longer  day,  but  only  to  ob- 
struct their  further  proceedings :  and  it  .appear- 
etb  by  the  evidence  aforesaid  tp  this  comwttoe, 
that  the  four  judges  of  that  cou^  were  we^e^ 
jit  the  discharging'of  the  said  juiy.,  and  it  did 
not  appear  that  any  off  them  did  dissent  there- 
in ;  upon  epnsidenttion  whereof  jthe.commMte 

came  to  this  Resolution  : 

<'  Resolved,  That  it  is  the  opinion  fnf  thia 
'*  committee^  that  the  dischamng  of  the  gswt 
''jury  of  the  hundred  of  O^qlston,  in  the 
''  ccmnty  of  Middlesex,  by  the  court  of  Kiqg'n 
^'  BendEi,  in  Trinity  term  jaat,  before  the  lai^ 
«<  dajr  of  the  term,  and  before  they  had  finisbrf 
*<ftheir  presentments,  ^yis  illQ^ll,  arhilziiiyy 
*<  and  a  high  mibdemeaner*" 

Tliis  Committee  prooeededal^o  tp  enquire  inlP 

a  rule  of  the  oonrt  pf  King's-beP^^yktely  nw# 
against  the  pidiliAhing  of  abpok,  cidM  Tb0 
Weehjy  PwM  of  Ad^rice  from  Rome.;  or,  T^ 
of  Bixgvyi  m^SamiMiLAatsjf^gM^ 
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examined  thereupon,  informed  this  commHtee, 
that  the  author  of  the  said  book,  Heury  Carr, 
had  been  infomaed  against  ibr  the  same,  and 
had  pleaded  to  the  infbrmatiOQ ;  but  before  it 
was  tried,  a  rule  was  made  on  a  motion,  as  he 
supposeth,  against  the  said  book ;  all  the 
judges  of  that  court  (as  he  remembers)  being 
pfresent,  and  none  dissenting.  The  eopy  of 
which  rule  he  gave  in  to  this  committee,  and 
is  as  folioweth :  • 

*  Dies  Mercurii  proxime  post  Ires  Septimanas 

*  sanctsB  Trinitatis.     Anno  82  Cai*.  2  Regis. 

*  Ordinatum  est  quod  liber  intitnlat.  The  Week- 

*  ly  Packet  of  Advice  from  Rome ;  or.  The 

*  History  of  Popery,  uon  ulterius  imprimatur 

*  vel  publicetur  per  aliquam  Personam  quam* 
<  cunq;    Pel"  Cur.* 

And  this  committee  admiring  that  protes- 
tant  judfi^es  should  taks  oflTence  against  a  book* 
whose  <xiief*  design  was  to  expose  the  cheats 
and  foppery  of  popery,  enquirea  further  into  it, 
imd  found  by  the  evideuQe  of  Jane  Curtis,  that 
the  said  book  had  been  Kooiced  for  several 
months,  that  her  husband  paid  for  the  cc^y, 
and  entered  it  in  the  hall-book  of  the  company. 
But  for  all  this,  she  oonld  not  prevail  by  these 
reasons,  with  Uie  Lord  Chief  Justice  Scruggs, 
to  pennit  it  any  longer;  who  sftid,  it  was  a 
acandalous  libel,  and  against  the  kind's  procla- 
mation, and  he  would  ruin  her  if  ever  she 
printed  it  any  more.  And  soon  after  she 
was  served  with  the  said  rule,  as  the  au- 
thor,  and  other  printers  were ;  and  by  the 
author's  evidence -it  appeara,  that  he  was 
taken  and  brought  before  the  said  Chief 
Justice  by  his  warrant  above  a  yearsmoe,  and 
QjMvn  his  owning  he  writ  part  of  diat  book,  the 
Cnief  Justice  cnl^d  him  rogue  and  other  ill 
names ;  saying,  he  woukl  M  all  tlie  eaols  in 
England  with  such  rogues,  and  ))ile  tlicm  up 
as  men  hIo  f^iggots  ;  and  so  committed  htm  to 
prison,  refhsing  sufficient  bail,  and  saying  lie 
would  gaol  him,  to  put  him  to  charges ;  and 
his  loraship  observed  his  vrord  punctually 
tiiefein,  forcing  him  to  his  Habeas  Corpus, 
and  then  tedcin^the  same  bail  he  refused  before. 
Upon  which,  this  committee  came  to  this  Rc'^ 
fiCMution : 

<<  Resohed,  That  it  is  the  opinion  of  the 
'*  cismmittee,  that  the  rule  made  fry  the  court 
*^  of  King's-benchjin  Trinity  term  fast,  against 
«  printing  a  book,  called  Tte  Weekly  Packet 
**  of  Advice  from  Rome,  is  illegal  and  arbi- 
•'tranr.** 

*  And  the  Committee  proceeded  further,  and 
tipon  information  tliat  a  very  great  latitude  had 
been  taken  of  late  by  the  ju&es,  in  imposing 
fines  on  the  persons  found  ff uwty  biefare  tbem« 
caused  a  transcript  of  all  the  fines  imposed  b;^ 
liie  Kin^ipVbehcn  since  Easter  term,  in  tlie 
SBthof  his.  roiyesty's  rei^,  to  be  brought  be- 
fore them,  fitim  the  said  court,  by  bamnd 
Astry,  gent.  By  the  perusal  cf  which,  it  ap- 
peal^ to  this  cjommittee,  that  the  quidity  af 
the  ofienoe, .  anddle  ahiKty  of  the  person  ftond 
ffuSlty,  have  not  been  the  meiisures  that  have 
fclrj  inJiiMl  tha.qnaatity  of  mmy  of  <hespferts  ? 
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which  beingso  very  nmnerous,  the  committee 
refer  thonaelves  to  those  reconis  as  to  thege- 
neral,  instancing  soooe  particulars  as  follows : 
Trinit.S9Car.'8.  Upon  J.  Brown,  of  London 
gent,  on  an  information  fat  publishing  a  print- 
ed book,  called  The  Long  Parhament  Dissolv- 
ed; in  whidi  is  set  fortfi  these  words:  '  Nor 
let  any  man  think  it  strange,  that  we  accotint 
it  treason  for  you  to  sit  and  act  contrary  t» 
our  laws ;  for  if  in  the  first  parliament  of 
Richard  S,  Grimes  and  Westoo,  for  lack  of 
courage  only  were  adjudged  guilty  of  high 
treason  for  suirendering  tl^  places  committed 
to  their  trust ;  how  much  more  you,  if  you 
turn  renegadoes  to  tiie  jpeople  Uiat  entrusted 
you,  and  as  mu<fli  as  m  you  lie  smrende^ 
not  a  little  pitiful  castle  or  two,  but  all  the 
legal  defence  the  people  of  England  have  for 
their  lives,  liberties,  and  properties  at  once ! 
Neither  let  the  vain  persuasion  ddude  you, 
that  no  precedent .  can  be  found,  that  one 
English  pariiAment  hath  hanged  up  another ; 
thonogh  peradventnre  even  that  may  be  prov- 
ed a  mistake;  for  an  unprecedented  erime 
calls  for  an  unprecedented  punishmient;  and 
if  3roa  shall  be  so  wicked"  to  do  the  ode,  or 
rather  endeavour  to  do,  {fat  now  you  are  no 
longer  a  parliament)  wluit  gvoand  of  confi- 
dence you  can  have  that  none  wiU  be  found  sa 
worthy  to  do'  the  other,  we  cannot  wukr- 
stand :  and  do  faithfully  proimae  if  your  un- 
worthines  provoke  us  to  it,  that  we  wOl  uaa 
our  honest  and  utmost  endeavours  (wheMfver 
anew  pariiameot  shaU  be  calM)to  diuBe 
such  as  may  oonvinoe  you  of  your  mistake  f 
The  old  and  infaHiUe  observatian,  That  Par- 
liaments are  tiia  Pulse  of  the  People,  ^hall 
lose  its  esteem ;  or  you  wiU  find,  that  thia 
your  presumption  was  over-fond ;  however, 
it  argues  but  a  bad  mmd  to  sin,  becanse  it  ia 
believed  it  shall  not  be  punished.'  The  juda^ 
ment  was,  that  he  be  fiaed  1,000  markB)  he 
bound  to  the  godd  behaviour  for  seven  yeata^ 
aad  his  name  struck  out  of  the  roll  of  the  attor- 
neys, without  any  offence  alledgad  in  his  siml 
vocatioD.  And  ttie  publishiDg  the  libd  oon- 
sisted  only  in  superscribing  a  paequet,  with 
this  inckwed,  to  the  East  Indies.  Whidi  fine 
he  not  being  able  to  pay,  (living  oaty  ufMNi  \m 
practice)  he  lay  in  prison  for  thr^  years,  tOl  hia 
majesty  cnuaously  pardoned  him,  and  recoai« 
mended  him  to  be  restored  to  his  pku^e  again  of 
attorney,  by  his  wanant  dated  the  15th  of 
Deoember,  1079.  Notwithsta&diiig  whieh  ha 
has  aot  yet  obtained  the  said  restoratioii  Aom 
die  court  of  King's-beneh. 

Hil.8Pand  30  Car.  8.  Upon  John  Har- 
lington  of  London,  ffent.  for  speaking  these 
words  laid  in  Latin  thus :  *  duod  nostra  gu- 
*  bematio  da  tribus  statibus  eonsistebar,  et  si 
'  rebellio  evening  in  regno,  et  non  aoeidflret 
feontraoQuies  tree  status  non  est  rebelbo.''  A 
fiae  of  1,000/.  Suretiea  for  the  good  bdmvioar 
for  seven  yeaia,  and  to  recant  the  words  in 
(mncourt ;  whidi  fine  he  was  in  no  eajpaoty 
of  ever  paying. 
Hil.  31  and  32,  Car.  3.   Upon  BenjamiA 
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Uanis  of  London,  stalumer,  on  an  Infocma- 
tioQ  for  printing  a  bookv  called  *  An  Afipeal 

*  from  the  Country  to  the  City,'  setting  rorth 
these  words  :  *  We  in  the  country  have  done 
«  our  parts,  in  chu«ing  for  the  generality  good 

*  nqcDibers  to  serve  in  pariiameiit :  but  if  ^as 
'  our  two  lant  parliaments  were)  they  ntast  oe 

*  dissolved  or  prorogued  vHienerer  they  come 
'  to  redress  the  grievances  of  the  sul^ect,  we 
'  may  be  pitied,  not  hlamed,  if  the  Plot  takes 
'afiect;  and  in  all  probability  it  wflL  Our 
'  liariiamenta  are  not  then  to  be  condemned,  for 
'  that  their  not  being  suffered  to  sit,  occasioned 
'it.'*  Judgment  to  pay  500/.  fine,  stand  on 
the  piUory  an  hour,  and  give  sureties  for  the 
good  behaviour  for  three  years.  And  the  said 
Sesjamin  Harris  inibrmed  this  committee, 
Thai  the  lord  chief-justice  Scroggs  pressed  the 
oouxt  then  to  add  to  this  judgment,  his  being 
nubiicly  whipt ;  but  Mr.  Justice  Pemberton 
holding  up  his  hands  in  admiration  at  their  ae- 
TCfity  dieieitt,  Mr.  Justice  Jones  pronounoad 
the  judgment  albreBaid ;  and  he  remaina  yet  in 
prison,  unaUe  to  pay  the  said  fine. 

Notwithstanding  which  severity  in  the  oases 
llMceHmeniKMiad,  Uiis  committee  hss  observed 
the  aaad  Court  has  not  wanted  in  any  other 
«flaea  an  extratrdinary  compassion  and  merer, 
thMigh  there  appeared  no  public  reason  juA- 
fiiJhr  in  the  trial;  as  in  particuhur : 
.  wL  SI  and  33  Car.  S.  Upon  Thomas  Knox, 
pvindpal,  on  an  indictment  ef  snbomafion  and 
conapnracy  against  the  testimony  and  hfe  of 
I^  Gates,  for  sodomy ;  and  also  against  the 
teatimQay  of  William  Bedbe ;  a  fine  of -fiOO 
fioarka,  a;  year's  imprisonment,  and  to  Und 
•uratieaiMr  thegdod  behaviour  for  three  years. 
.  Sod.  Ter.  l^on  John  Lane,  for  the  same 
ofleD0e«  a  fine  of  100  mariLs,  to  stand  in  the 
liilloryfiiran  homr,  and  to  be  imprisoned ibr 
one  year. 

Par.  39  Car.  2.  Upon  John  Tasborough, 
gem.  on  an  Indictment  for  subornation  of 
otepbea  Dugdale,  tending  to  overthrow  the 
wimle  discoTery  of  the  Plot :  the  said  Tasbo- 
rouffh  being  affinned  to  be  a  pemn  of  good 
9Mlity,  a  fine  of  lOOt 

£o3.  Ter.  Upon  Amt  Prioe,  for  tho  same 
ofienee,  S00/« 

Trin.  8S  Car.  9.  Upon  Nathaniel  Thompaon 
awl  William  Badcock,  on  aa  information  fi>r 
printiBff  and  publishing  a  weekly  libel,  called 
^  The  True  Domestic  Intdligence,  or.  News 
Ibolh  firom  City  and  Country,"  and  known  to  be 
pt^iBhly  affecM,  a  fine  oi  3^.  6r.  3(1,  on  each 
of  them. 

£ed.  Ter.  Upon  Matthew  Turner,  atatinner, 
Ml  aa  infennation  for  vending-and  publialung  a 
book^  called  «'  The  Compendium ;"  wherein 
thejmike  of  the  natkm  in  the  late  trials  of  the. 
poniih  coBBpirators,  even  by  some  of  these 
jDdgea themsehres,  is  highly  aiMe^n^d;  and 
ktt  the  witnesses  for  the  king  WriUy  aspersed : 
and  this  being  the  common  notorioua  popish 
booktioiler  of  the  town,  judgment  to  pay  a  fine 

*  See  vol.  r,  p.  m,  <this  CoU^^n^ 


of  100  marks,  and  is  said  to  be  out  of  prison 
already. 

Trin.  51^  Car.  «.  Upon Loveland,  on 

an  indictment  for  a  notorious  conspiracy  and 
subornation  a^ost  the  life  and  honour  of  the 
duke  of  Buckingham,  for  sodomy,  a  fine  of  5/. 
and  to  stand  an  hour  in  the  pillory. 

Mich.  38  Car.  3.  Upon  Edward  Christian, 
esq.  tor  the  same  ofience,  a  fine  of  lOO  marks, 
and  to  stand  an  hour  in  the  pillory,  ^nd  upon 
Arthur  Obrian,  for  the  same  offence,  a  fine  of 
20  marks,  and  to  stand  an  hoiur  in  the  pillory. 

Upon  consideration  whereof,  this  Committee 
came  to  this  Resolution : 

*'  Resolved,  That  it  is  the  opinion  of  this 
<*  Commtttee,  that  the  Court  of  Kin^'s-bench 
*'  (in  the  Imposition  of  Fines  on  Ofienders  of 
"  late  years)  hath  acted  art>itrarily,  illegally, 
*<  and  partially ,*  favouring  papistt),  and  persona 
'*  popisbly  aflccted,  and  excessively  oppressing 
"  his  majesty's  Protestant  subjects." 

Andtms  Committee  being  informed.  That 
several  of  his  nuyestv's  subjects  bad  Wen  com- 
fhitted  for  crimes  bailable  by  law,  although 
then  then  tendered  sufiicient  sureties,  which 
were  refused,  only  to  put  them  to  vexation  and 
chaige,  proceeded  to  enquire  into  the  same^and 
found  Uiat  not  only  tlie  fore-mentioned  Henry 
Carr  bad  been  so  refused  the  common  right  of 
a  subject,  as  is  above-said  ;  but  tliat  George 
Broome,  being  a  constable  last  year  in  London, 
andcommittmgsomeof  the  lord  chief-justice 
Bcroggs's  servants,  for^preat  disorders,  accords 
ing  to  his  duty,  he  was  m  a  few  days  arrested 
by  a  tipstafif  without  anv  London  constable, 
and  carried  before  the  saja  chief-justice,  by  hia 
warrant,  to  answer  for  the  said  committing  id 
those  persons  abovesaid  ;  but  being  there,  wa» 
accused  of  having  spoken  irreverentlv  of  the 
said  chief-ju^ce,  and  ^n .  affidavit  read  to  him 
to  that  purpose  ;  and  was  fiilsely  (as  the  said 
George  Broome  affirms)  sworn  against,  by 
two  persons  that  use  to  be  common  Iwil  in  that 
court,  and  of  very  iU  reputation.  Upon  which 
he  was  committed  to  the  King^s-bencb,  though 
he  then  tendered  two  able  citizens  and  com- 
mon-coundl-men  of  London  to  be  his  bail : 
and  he  was  forced  to  bring  his  Habeas  Corpus, 
to  his  g^eat  chaige,  before  he  came  out ;  whenL 
the  marshal,  Mr.  Cooling,  exacted  5/.  of  hhn, 
of  which  he  complained  to  the  chief- justice  ; 
bui  had  no  other  answer,  but  he  mu|;ht  aak  hia^ 
remedy  at  law.  But  the  said  marshal  feariiy 
he  should  be  questioaed»  restored  him  two  gm- 
neasofit 

And  further,  this  committee  was  infonned  by. 
Francis  Smith,  bpokseUer,  that  about  Michael* 
mas  was  twelve-moitfh  he  was.hrought  hefore 
the  said  chief-justioe,  by  his  warrant,  and 
charged  by  the  messenger,  Robert  Stqpheii% 
That  be  had  seen  some  pnroela  <tf  apamphkit^ 
called  <  Observations  on  sir  George  mykePMii^. 
*  Trial,'  in  his  shop  t  upon  which  tjie  chiefi^ 
justice,  told  him,  he  woidd  iqake.lism  all  ^«* 
ample,  use  him  like  a  bo^  ia  Franoe^  and  pifsi 
him  and  all  the  JlK)okaeUeni  and  printer*  op  utt 
prison  like  faggots:  i«id.  so  oonOBitled hiiklft 


timii,  wluch  me  a^faintt  their  princes  minds  : 
and  then  adding  to  this  purpose ;  *  Zuioglius 
'  set  up  his  fanaticitni,  and  Calvin  built  on  that 
«  blessed  foundation ;   and,  to  speak  truth,  all 

*  his  disciples  «e  seasoned  with  such  a  shaip- 
^  ness  of  spirit,  that  it  much  ooncems  ma^- 

*  traites  to  keep  a  striit  hand  over  them ;   and 

*  WW  the^  are  restiess,  amusing  us  with  fears, 

*  and  nothing  will  serve  them  but  a  parliament. 
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the  Il^ing^s*beiidi,  awearing  and  cursing  at  him 
in  great  for}r.  And  when  he  tenderm  thi«e 
sumcient  citizens  of  London  fbr  his  bail,  al- 
lodging,  imprisonment  in  his  drcumatanoes 
would  be  his  utter  ruin  ;  the  chief^ustice  re* 
pfied,  the  citizens  looked  like  sumcient  per- 
sons,  but  he  would  take  no  bail :  and  so  he 
was  forced  to  come  out  bj  a  Hdieas  Corpus, 
and  was  ailerwards  informed  against  for  the 
iame  matter,  to  his  great  charge  and  vexation. 
And  a  while  after  Francis  (the  son  of  the  said 
Francis  Smith)  was  committed  by  the  said 
Chief-justice,  and  bail  refused,  for  selling  a 
pamphlet,  called  **  A  New- Year's  Gift  for  the 
said  Uhief-justice,'^  to  a  coffee  house ;  and  he 
declared  to  theiu  he  would  take  no  bail,  for  he 
would  ruin  tliem  all. 

And  fui*ther  it  appeared  to  this  -commiltee, 
Ihat  the  said  chief-justice  (about  October  was 
twelve*nionth)  committed  in  like  manner  Jane 
Curtis,  she  having  a  husband  and  children, 
Ibr  seltini^a  book,  called  **  A  Satire  against 
Injustice  ;*'  which  his  lordship  called  a  libel 
apiamst  him  :  and  her  friends  tendering  suffi- 
cient bail,  and  desiring  him  to  have  metcy  upon 
hat  poverty  and  condition,  he  swore  by  the 
Mune  of  €iod  she  should  go  to  prison,  and  he 
wmrid  shew  her  no  more  mercy,  than'  they 
Gookl  expect  from  a  wolf  that  came  to  devoui* 
them ;  and  she'  might  brinj^  her  Habeas  Cor- 
pus, a|id  come  out  so  ;  which  she  was  forced 
to  do;  and  after  infenned  against  and  prose-' 
c«led,xtD  her  utter  ruin,  four  or  five  terms  afler. 

In  Iflce  mafflier  it  appeared  to  this  committee, 
that  about  that  time  a»o,  Edward  Berry,  sta- 
twner,  of  Gray's-lnn,  was  comnutted  by  the 
said  chief-justice,  being  accused  ef  selling 
"  The  Observations  on  sir  George  Wafeeman^s 
Trial :"  and  though  he  tendered  1,000/.  bail,  yet 

ti  chlef-jiAtice  said.  He  would  talce  no  bai!, 
^ould  go  to  prison,  and  come  out  ac6ordin7 
to  law.  Ami  after  he,  witli  much  trouble  oA 
cAurge,  got  out  by  a  Habeas  Corpus,  he  was 
forced  %  himself,  or  his  attorney,  to  attend  fiv^ 
teroM  belbre  he  oonld  be  discbaijgned,  though  no 
inlbrmation  was  exhibited  against  him  m  ail 
tfaht  time.  In  consideration  whereof,  and  of 
^olhen  of  the  like  nature  (too  tedious  here  to  re- 
lste)^his  committee  came  to  this  resolution : 

*<  Resolved,  That  it  is  the  opinion  of  this 
^  eoinmittee,  that  the  refusing  sumcient  bafl  in 
^  thobe  cases,  whei^  the  jierrons  committed 
**  wcte  baUable  by  law,  was  illegal,  and  9.  high 
<<  hnrach  of  the  liberty  of  the  subject.'* 

And  this  Committee  being  informed  of  an  eX- 
tnovdinary  kind  of  a  charge  given  at  the  last 
aariaes  at  Xineston ,  in  the  coimty  of  Surry^  by 
Mr.  Banm  Weston,  and  proceeding. to  ex- 
amine Mivenk  persons  then  and  theve  present,  it 
if»  inade  mear  to  this  Committee,  by  the 
tMMMmiy  of  John  Cole;  RTohard  Mayo,  and 
John  MTce,  gen^eman,  and  others,  some  ei 
w%BMif>ptt  down  the  said  baoon's  words  in  writ- 
■^  luUMdla^,  that  pan  of  the  said  charge 
was  to  tUs  ^ffScf !  he  inveighed  very  much 
il^Bintt  Fiff^,  Liftber,  Calvin,  and  Zumgliu^ 
€i»>dwnniitg  Ihem  an  amhots  of  the  RefiMtna* 


mmisters, 

<  but  he  is  the  sole  representative ;   and  i'faith, 

*  he  has  wisdom  enough  to  intrust  it  no  more 

*  in  these  men,  who  have  given  us  such  late 

<  examples  of  their  insdom  and  faithfulness.' 
And  this  Committee  taking  the  said  matterinto 
their  consideration,  came  to  this  Resolution : 

'*  Resdved,  &c.  That  the  said  expressions  in 
«« the  charge  ffiven  by  the  said  baton  Weston, 
**  were  a  scandal  to  toe  Reformation,  in  dero- 
'<  gation  of  the  rights  and  privileges  of  parha* 
'^  ments  and  tending  to  raise  disoird  between 
<*  his  majesty  and  his  subjects." 

And  this  Committee  bemg  informed  by  seve- 
ral printers  and  booksellers,  of  great  trouble  and 
vexation  given  them  unjustly,  by  one  Robert 
Stephens, ^called a messenjferofrae press;  Uie 
sain  Stephens  being  emmined  by  this  Commit* 
tee,  by  what  authority  he  had  proceeded  in  that 
manner,  produced  two  wairantB  under  the  hand 
and  seal  of  the  Chief  Justice  Scroggs,  which 
were  in  hoc  verba : 

*  Angl,  $s.    Whereas  there  are  divera  ifl-dis- 

*  posed  peraoBs,  who  do  daily  print  and  pul^h 

*  many  seditious  and  treasonaUer  boolcs  and 
'  pamphlets,  endeavouring  tboreby  to  dispose 

<  the  minds  of  his  muesty's  subjects  to  sedition 
^aid  rdieUton :   and  ah»  ibfamous  hbeb,  re- 

*  fleeting  upon  particular  penoins,  to  the  great 

*  scandu  or  his  m^esty's  government.  For 
*•  suppressing  whereof,  his  nn^eaty  halh  lately 

*  issued  out  his  royal  proolamalion:  and  fbr  the 

*  more  speedy  suppressing  the  said  seditioOs 
'  books,  libels,  ana  pamphTets,  and  to  the  end 

<  that  the  authors  amd  puMlshevs  thereof  may 

*  be  brought  to  their  punishment :— Hiese  are 

<  to  will  and  requise  yon,  and  in  his  miyesfy's 
'  name  to  charge  and  command  you,  and  every 

*  of  you,  upon  sight  hereof^  to  be  aiding  and 

<  assisting  to  Robert  Stephens,  measenger  of 

<  the  press,  in  the  seizing  on  sfl  such  books  and 

*  pamphlets  as  afbresmd,  aa.  he  shall  be  inform- 

*  ed  of,  in  any  bookseller's  or  printer's  shops  or 
'warehouses,  or  elsewhere,  whatsoever;  to  the 
'  end  they  may  be  disposed  as  to  law  shatt  ap- 
'  pcrtidn.  Also  if  you  shall  be  informed  of  the 
*•  authors,  puitas,  or  piMAcrs  of  such  books 
^  or  pampnlets  aa  ai«  above-mentionod,  ymk 
'  are  to  apprehend  them,  md  have  them  berafs 

*  one  of  Lis  maj«at|r's  justice94if  the  peaee,  to 
'  be  proceeded  agamstaceordiog  to  kw.  Datrf 

*  Nov.  Sa,  1070.  *  W.  SCftOGGS.* 

'  To>R.  Stephens,  measenenrnf  tiie  press, 

<  and  to  idl  nSKyOca,  shernis,  bailii&,  oon« 

<  stdidea,  and  flul  other  officers  and  minis* 

<  ten  whom  these  amy  eoacem.' 
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*  An^l. «.    Wber^as  the  king^'s  majesty  bath 
'  lately  issued  oUt  his  Proclamation  for  sup- 

*  pressing  the  printing  and   ptiblishing^  iinli- 

*  cens*j(!  news-boolLs,  and  pamphlets  of  uaws  : 

*  notvf  ithstai)iliD<^  wliich,  there  are  divers  per- 

*  sons  who  do  dailv  print  and  publish  such  unli- 

*  crnscd  hooks  and  pamphlets : 

*  These  arc  therefore  to  will  and  recpiirc  you, 

*  and  in  his  majesty's  name  to  charffe  and  com- 

*  mand  you,  and  every  of  you,  trom  timi^  to 
*•  time,  and  at  all  time?;,  so  often  as  you  shhll  be 

*  thereunto  re<juined,  to  he  aidin!^'  and  assisting 
'  to  Robert  &te])hcns,  messeug^r  of  the  press, 

*  in  the  seizing*  of  all  such  books  and  p.'vnph- 

*  lets  as  aforesaid,  as  he  shall  be  informed  of, 

*  in  any  bookseller's  shop,  or  printer's  shop,  or 

*  warehooses,  or  dsewhere  whatsoever,  to  the 
'  end  they  may  be  disposed  of  as  to  law  shall 

*  appertain    Likewise,  if  you  shall  be  informed 

*  of  the  authors,  printers  or  publishers  of  such 

*  books  or  pamphlets,  you  are  to  apprehend 

*  them,  and  have  them  before  me,  or  one  of  his 

*  majesty's  justices  of  the  peace,  to  be  proceed - 
^  ed  agninst  as  to  law  shaJl  appertain.  Dated 
« this  28th  day  of  May,  a.  d.  1080.* 

*  W.  SCROOGS.' 

*  To  an  mayors,  sherifTs,  baiKfis,  con- 

*  stables,  and  all  other  officers  and  mi- 

*  lusters  whom  these  may  concern. 

*  To  Robert   Stephens,   messenger  of 

*  the  press.' 

Upon  view  whereof  this  Committee  came  to 
this  Hesoiotioo : 

**  Resolved,  That  it  Is  the  opinion  of  this 
''  Committee,  that  the  said  warrants  are  arbi- 
*•  trary  and  iflegal." 

And  this  Committee  being  informed  of  cer- 
tain scandalous  discourses,  said  to  be  uttered  in 
public  places  by  the  lord  chief  iustice  Scro^gs, 
proceeded  to  examine  sir  Robert  Atkins,  late 
one  of  the  justices  of  the  Common  Pleas,  con- 
cerning the  same ;  by  whom  it  appears.  That 
at  a  ses-^ions  dinner  at  tlie  Old  Bailey,  in  the 
mayonUty  of  sir  Robert  Clayton,  %vho  was 
then  present;  the  said  chief  justice  took  occa- 
sioQ  to  speak  very  much  against  petitioning, 
condoning  it  as  resembling  41,  as  factious  and 
tendinj^  to  rebellion,  or  to  that  effect ;  to  which 
the  said  sir  Robert  Atkins  made  no  reply,  sus- 
pecting he  waited  for  some  advantage  over  htm. 
But  the  chief  justice  continuing  and  prcssiii^ 
him  with  the  said  discourse,  he  began  to  justify 
petitioning  as  the  right  of  the  people  ;  espe- 
cially for  the  sitting  of  a  parliament,  which  the 
lavr  requires,  if  it  be  done  with  modesty  and 
respect.  Upon  which  the  chief  justice  fell  into 
a  ^veat  passion ;  and  there  is  some  reason  to 
beueve,  that  soon  af^er  he  made  an  ill  repre- 
sentation of  what  the  said  sur  Robert  had  then 
spoke,  unto  his  majesty.  And  this  Committee 
was  further  informed,  that  the  sajd  sir  Robert 
Atkins  being  in  circuit  with  the  said  chief  jus- 
tice, at  summer  assizes  was  twelvemonth,  at 
Monmooth,  (Mr.  Arnold,  Mr.  Price,  and  Mr. 
Bedkie  being  then  in  company)  the  chief  ius- 
tice fell  sc?«rely,  to  public,  upon  Mr.  Bedk>e ; 
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taking  off  the  credit  of  his  evidence,  anil  al- 
led<rin<f  he  had  over-shot  himself  in  it,  or  to 
that  effect,  very  much  to  the  (Jisparajroincnt  of 
his  testimony.  Ami  the  said  sir  Robert  de- 
fendiiin^  Mr.  Bedloe*s  evi<!c'ncc  and  credit,  he 
tjrew  <'Xtronio  a!i;^y  and  I-iud  :  saying  to  thia 
Hfei't,  *  That  he  verily  behoved  Lnii<;horu  died 
'  innocently.'  To  whit.h  the  said  sir  Uobtrt 
m)Iied,  lie  wondtnvi]  how  he  could  thmk  so, 
who  ha  1  condemned  him  hi'nsolf,  and  had  not 
moved  the  Inri^f  tor  a  reprieve  for  him.  All 
which  matters  of  discourse,  this  Committee 
humbly  s»ihn\it  to  the  wisdom  and  considera* 
tion  of  this  House,  M'ithout  taking  upon  them* 
to  give  any  opinion  therein. 

And  this  Committee  proceoled  further  to  en- 
quire into  some  passages  that  happentxl  at  Lent 
assizes  last  for  the  county  of  Somerset,  at  the 
trial  of  Thomns  Dare,  geut.  there,  upon  an  In- 
dictment for  saying  falsly  and  se<Utiously,  •  That 
'  the  subjects  had  but  two  means  to   redress 

*  their  gi-ievances,  one  by  petitioning,  the  other 
'  by  rebellion  :*  and  found,  that  though  by  his 
otlier  discourse,  when  he  said  so,  that  it  ap- 
peared plainly  he  had  no  rebellious  intent  m 
that  he  said,  ^  Then  Cod  forbid  there  should  be 

*  a  rebellion,  he  woidd  be  the  tirst  man  to  draw 
'  the  sword  against  a  rebel  ;*  yet  he  was  pro- 
secuted ivith  great  violence :  and  having  plead- 
ed, Not  Guilty,  he  moved  Mr.  Justice  Jones, 
(who  then  sat  Judge  there)  that  he  might  try  it 
at  the  next  assizes  ;  for  that  Mr.  Sea  He  (who 
was  by  at  the  spealdng  of  the  words,  and  a  ma- 
terial witness  for  his  defence)  was  not  then  to 
be  had,  anti  an  atiida>  it  to  ttiat  purpose  was 
made  and  received  ;  but  the  said  .Iustice  Jones 
told  him,  that  was  a  favour  of  the  court  only , 
and  he  had  not  deserved  any  favour,  and  a» 
forced  him  to  try  it  presently.  But  tJie  jiiry. 
appearing  to  be  an  extraordinary  one,  provided 
on  purpose,  being  all  of  persons  that  had  highly 
opposed  petitioning  for  tne  sitiing  of  this  parUa- 
ment,  he  was  ad%  ised  to  withdraw  his  plea  ; 
and  the  said  Justice  Jones  encouraging  hiin  so 
to  do,  he  confest  the  words,  denying  any  evil  in- 
tention, and  gave  the  said  Justice  an  accotmt 
in  writing,  of  the  truth  of  the  whole  matter^, 
and  made  a  submission  in  court,  as  he  was  di- 
rected by  the  said  Justice^  who  promised  to  re- 
commend him  to  bis  majesty  ;  but  imposed  a 
fine  of  500/.  on  him,  and  to  be  bound  to  good 
behaviour  for  three  years :  declaring  also,  that 
he  was  turned  out  from  being  a  common -coun- 
sellor of  the  corporation  of  launton,  in  the  said 
county,  on  pretence  of  a  clause  in  their  charter, 
giving  such  a  power  to  a  judj.^e  of  assize.  And 
the  said  lliomas  Dare  remains  yet  in  prison  for 
the  said  fine ;  in  which  matter  of  the  trial  a- 
Ibresaid,  this  committee  desireth  to  refer  itself 
to  the  judgment  of  this  House. 

The  Resolutions  of  the  Houwe  of  Comrnom 
upon  the  said  liepori, 

«  1 .  That  it  is  the  opinion  of  this  House,  that 
the  discharging  of  the  Grand  J  ury  of  the  hun- 
dred of  Ossulslon,  in  the  county  of  3'lid  ilesex, 
by  the  conrJ  of  King*8  Bench,  m  Trinity  term 

O 
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last,'  befcr^  the  list  day  of  the  temti ;  anil  bet'we 
they  hqd  fiDi»heil  their  preseQlraents,was  arbitra- 
ry and  ilU?g*al,  destructiveto  public  justice,  $1  ma- 
nifest violation  of  the  oaths  ofthejud^eHof  that 
court,  and  a  means  to  subvert  the  tundamen- 
^1  laws  9f  this  kingdom,  and  to  introduce  po- 
pery. 

:  2.  "  That  it  is  the  opinion  of  this  House, 
that  tlie  rule  made  by  the  court  of  King^s 
Bench,  in  Trinity  terra  last,  against  printing  of  a 
bo»)kj  called,  tlie  Weekly  Packet  of  Advice  from 
Rome,  LS  illegal  and  arbitrary  ;  thereby  usurp- 
ing to  themselves  legislative  power,  to  the 
^i*eat  discouragement  of  the  Pi-otest^nts,  and 
for  the  countenancing  of  popury . 

^.  *>  That  it  is  the  opimon  ol  this  House,  that 
the  cou.K  of  King's  Bench,  in  the  imposition  of 
fines  on  offenders  of  late  yeai-s,  have  acted  ar- 
bitrarily, illegally  ^nd  pailially,  favouring  pa- 
pists, and  i)ersons  pMopishiy  aiiected,  and  exces- 
sively oppressing  his  majesty's  Protestant  sub- 
jects. 

4.  "  That  it  is  the  opinion  of  this  House, 
that  the  refusing  sufficient  bail  in  these  cases, 
wherein  the  persons  comniitttMl  were  bailable 
by  law,  was  illegal,  and  a  high  breach  of  the 
liberties  of  the  subject. 

^.  "  That  it  is  the  opinion  of  tliis  House, 
that  tlie  said  expressions  in  the  charge  &^iven 
by  the  said  baron  Weston,  were  a  scandal  to 
the  reformation  ;  and  tending  to  raise  discord 
between  his  majesty  and  his^  subjects,^aud  to 
the  subversion  of  the  ancient  constitution  of 
parliaments,  and  of  the  government  of  this 
kiogdon;." 

6.  "  That  it  is  the  opinion  of  this  House, 
that  the  said  warrants  are  arbitrary  and  illegal." 

2%«  Resolutions  of  the  Commons, fifr  the  Im- 
peachment of  the  tuid  Judg£i, 

JResolv^d,  "  That  sir  William  Scn^gs,  kt. 
Chi^f  Justice  of  the  comt  of  King's  Bench,  be 
impeached  upon  the  said  Report,  and  the  Reso- 
lutions of  the  House  thereupon. 

5.  "  That  sir  Thomas  Jones,*  one  of  the  jus. 

■  »  — - 

*  See  North's  account  of  sir  Thomas  Jone&  in 
the  Note  at  ^he  beginning  of  this  Case.  In  1683, 
he  was  appointed  Chief  Justice  of  the  King's 
Bench.  Some  insight  into  his  real  character 
may  be  obtamed  from  perusal  of  the  triak  of 
Fendey,  Ring,  pauqt,  and  Cornish,  a.  d.  1685, 
infra.  In  the  following  year,  however,  king 
James  displaced  him.  Roger  Coke  relates  the 
circumstances  of  liis  rcnuoval  thus : 

"  The  kmg,  to  make  a  thorough  reformation 
will  make  the  judges  in  Wefitrainster  Hall  to 
murder  the  Common  Law,  as  well  as  the  king 
and  his  brother  designed  to  murder  the  parlia- 
ment by  itself;  and  to  tlus  end,  tlie  king,  before 
he  would  make  any  judges,  would  make  a  bar- 
nun  with  them,  that  they  should  declare  the 
king's  iH>wer  of  dispensmg  with  the  penal  laws 
^d  t«sts  made  against  recusants,  out  of  parlia- 
ment. 

•*  However,  herein  the  kiiig  stumbled  at  the 
thi«j5hold  i  for  it  is  stud  hs  b^an  with  sir  Tho- 


of  the  saitl  court  of  King's  Bench,  be  impeach- 
ed upoii  the  said  Report,  and  Ueftolution^of  the 

House  thereupon. 

' 

mas  Jones,  who  had  merited  so  much  in  Mr, 
Cornish  his  trial,  and  in  the  West  r  yet  sir 
Thomas  boggled  ut  this,  and  told  the  king.  He 
could  not  do  it :  to  which  the  king  answered,  he 
would  have  twelve  judges  of  his  opinion ;  and  sir 
Thomas  replied,  he  might  have  twelve  judges  of 
his  opinion,  but  would  scarce  find  twelve  law- 
yers. The  truth  of  this  I  have  only  from  fame ; 
but  I  am  sure  the  king's  practice  in  reforming 
the  judges,  whereof  ull  (except  my  Lord  Chief* 
Baron  Atkins,  and  Justice  I'owel)  were  such  a 
pack  as  never  before  sat  in  Westmiuster-Hall, 
gave  credit  to  it. 

But  if  the  Lord  Chief  Justice  Thorp,  for 
taking  a  bribe  of  100/.  was  adjudged  to  be  nanff- 
ed,  and  all  his  lands  and  goods  forfeited,  in  the 
reign  of  t£dward  the  3d,  because  thereby  aa 
much  as  in  hira  lay  he  hacl  broken  the  .kmg's 
oatl)  made  unto  the  people,  which  the  king  had 
inti'usted  him  withal ;  and  if  Justice  Tresiliaa 
was  hanged,  drawn  and  quartered,  for  giving 
his  judgment  that  the  king  might  act  contrary 
Ua  one  act  of  parliament ;  and  if  Blake,  the 
king's  council,  Usk,  the  under-sheriff  of  Mid- 
dlesex, and  five  more  of  quality,  were  hanged  in 
the^ign  of  Henry  the  4th,  for  but  assisting  in 
Tresilian's  judgment:  what  then  did  these 
judges  deserve,  which  made  bai^ains  Vith  the 
king  belbi-c-hand,  to  break  the  Vine's  oath  he 
had  made  to  the  people,  and  entitled  the  king  to 
a  power  to  subvert  the  laws,  and  eave  judgment 
before-hand  to  act  contrary  to  them  r  Andrew 
Flom,  in  his  Mirror  of  Justice,  tells  us,  that 
king  Alfred  (the  mirror  of  kings)  banged  Dar- 
ling, S^nor,  Cadwine,  Cole,  and  40  judges 
more,  because  they  judged  in  particular  causes 
contrary  to  law  :  but  sure  this  was  not  more  to 
Alfred's  honour,  than  it  was  to  the  dishonour  of 
king  James  to  make  bargains  before- hand  with 
judges  to  give  judgment  contrary  to  the  laws 
themselves ;  and  unless  they  would  break  the 
king's  oath  to  h\»  people,  tLey  sbould  not  be 
l^s  judges." 

The  following  is  the  account  given  by  the 
C^did,  upright  sir  John  Reresby : 

<<  This  day,  April  29,  1686»  being  the  first 
of  the  Term,  a  spreat  change  was  made  among 
the  jud^  in  Westminster-hall :  there  was  a 
new  Chief-justice  of  the  Common-Pleas,  and 
another  new  judge  of  the  same  bench ;  there 
was  a  n^  Chief-baron;  in  fine,  four  new 
judges  of  the  several  courts.  This  made^  a 
considerable  ncHse,  as  the  geatXemen  now  dis- 
placed were  of  great  learning  and  loyaltv,  and 
whose  only  crime  had  been,  they  would  not 

five  their  opinions,  as  several  of  Uieir  bretluen 
ad  done,  tliat  the  king  by  his  prerogative 
might  dispens^jfrith  the  Uisi  required  of  Roman 
Catholics.  The  next  day  I  w^  informed  by 
M[r.  Jones,  son  to  the  cliief-jjustic^  of  that 
ncone,  lately  turned  out,  tliat  his  father,  upon 
his  dismission,  oJbserved  tfi  ^e  king,  that  he 
was  by  no  means  sorry  he  was  laid  aside,  old 
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kinordom  of  En$r]and  ;  find,  instead  thereof,  to 
introdui*.e  popery,  aiid  urbitrniv  and  t>  rannk*ai 
g^verniiu'nt  aj^ainst  law ;  wfiirh  he'  has  de- 
clared by  dii  ei-K  traiteroiis  and  \vickp«i  Avoitls 
opinions,  judgfni(ints>  practices,  and  actions* 

11.  That  he  the  said  sir  WiUiainNcropgs,  in 
Trinity  Term  Jast,  lieini4  then  Chief-Jusiice  of 
the  said  court ;  and  haviii^r  taken  an  oath  duly 
to  administer  justice  according  to  the  laws  and 
statutes  of  this  reahu  ;  in  pui^uance  ot  his  said 
traiterous  purposes,  <hd,  tojrether  \nth  the  rest 
of  the  justices  of  the  same  court,  several  days 
before  the  end  of  tiie  said  tenn,  in  an  arbitrary 
mfeiuner,   discharge    the  Grand-,lurv,    which 
then  served  for  the  hundre<l  of  Oswjildston,  in 
the  county  of  Middlesex,  b«?(ore  they  had  made 
their  presentments,  or  had  foun«l  several  bitls 
of  indictment,  which  were  then  bet  ore  them  { 
whereof  the  said  sir  Wilham  8cro{rj(s  whs  then 
fully  intormcd ;  and  that  the  same  would  be 
tendered  to  the  court  upon  the  last  day  of  the 
said  term ;  which   day  then  was,-  and  by  the 
known  course  of  the  said  court,  hath  always 
heretofore  been  given  unto  the  said  jury  tor 
the  delivering^  in  of  their  bills  and  peseiit- 
ments :  by  which  sudden  and  iUeiral  discbar§^ 
of  the  said  jury,  the  courae  ol  justice  was 
stopped  maliciously  and  designedly  ;  the  pre-* 
sentments  of  many  Papists,  and  other  offendera> 
were  obstructed ;  and,  in  particular,  a  bill  of 
indictment  against  James  did&e  of  York,  for 
absentinf^  himself  from  church,  which  was  then 
before  them,  was  prevented  from  being  pro- 
ceeded upon. 

III.  That,  whereas  one  Henry  Carr  had| 
for  some  time  before,  published  every  week  a 
certain  book,  intitled,  '« The  Weekly  I'acquet  of 
Advice  from  Rome,  or,  the  History  of  Popery  ;** 
wherein  the  superstitions  and  cheats  of  the 
church  of  Rome,  were  from  time  to  time  ex-» 


S.  «<  That  fir  Richard  \^'«8ton,*  one  of  the 
barona  of  the  court  of  Ej;ehef|uer,  be  impeached 
upon  the  said  Report,  and  Hesohitions  of  the 
House  therenpoi^ 

Ordered,  ''  That  the  Committee  appointed 
to  prepare  an  impeachment  aijfainst  air  rrancift 
North,  Chief  Justice  of  the  court  of  Conimon< 
Pleas,  do  prepare  Impeachments  atrninst  the 
said  sir  William  Scroggs,  sir  Thomas  Jones, 
and  sir  Richand  Weston,  upon  the  said  Report 
and  Resolutions.'' 

Ordered,  '*  That  the  said  Report,  and  se- 
veral Resolutions  of  this  House  tliereupon,  be 
printed  ;  and  that  Mr.  Speaker  take  cai-e  in  the 
pnntmg  thereof  apart  from  this  day's  other 

Sir  Richard  Corbett,  reporti<  from  the  Com- 
mittee appointed  to  prepare  an  Inipeachnient 
against  sir  William  Scro^gs,  knt.  Chief  Justice 
of  the  court  of  King's- Bench,  ujkju  the  former 
Report  of  the  said  Committee,  and  tlie  Reso- 
lutions of  the  House  thereupon,  That  the  Com- 
mittee, having  taken  the  matters  to  them  re- 
ferred into  consideration,  had  agreed  u|K>n  se- 
veral Articles  of  Impeachment  against  the  said 
sir  William  Scruggs:  which  he  read  in  his 
place;  and  alierw^s  delivered  them  in  at 
the  clerk's  table :  where  the  same  being  read, 
are  as  follows : 

ARl^ICLES  OF  IMPEACHMENT  against 
Sir  WM.  SCROGGS,  knt.  Chief  Justice 
of  the  court  of  King's-Bench,  by  the  Com- 
mons, in  this  present  IWIiaraent  assembled, 
in  their  own  name,  and  in  the  name  of  all 
the  Commons  of  England,  of  High-Trea- 
son, and  other  great  Crimes  and  Misde- 
me8noni.f 

I.  That  he  the  said  William  Scro^gs,  then 
being  Chief-Justice  of  the  court  oi  King's- 


Bench,  hath  traiterously  and  wickedly  endea-     posed  ;  he  the  said  sir  William  Scroggs,  then 


roared  to  subvert  the  nindamental  laws,  and 
the  established  religion  and  government  of  this 

and  wora  out  as  be  was  in  his  service,  but  con- 
cerned, that  his  majesty  sliould  expect  such  a 
construetion  of  the  law  from  him,  as  he  could 
not  honestly  give ;  and  that  none  but  indigent, 
ignorant,  or  ambitious  men  would  give  their 
judgiueut  as  he  expected ;  aud  that  to  this 
tiis  majesty  made  answer.  It  was  necessary 
hisjudges  should  be  all  of  one  mind." 

See,  also,  1  Burnet's  Own  Times,  060  ; 
1  Oldmixon,  708 ;  Echard,  1077  ;  3  Kennett, 
451,  1st  ed. ;  2  Rapin,  754^  755,  ed.  of  ir43  ; 
1  Ridph,  990. 

•  See  Roger  North's  character  of  him,  ante, 
p.  160.  Baron  Weston  seems  to  have  been  a 
man  of  much  boldness ;  for,  notwithstanding 
these  {Hoceedings  against  htm,  he  afterwards 
braved  the  power  of  the  Hou&e  by  libet^iting, 
upon  an  Habeas  Corpus,  Sheiidan,  who  Mas 
in  custody  nnder  a  commitment  of  the  House. 

f  As  to  the  right  of  the  Lords  to  try  a  Com- 
OKMi^  upon  an  Impeachment  of  High  Treason, 
aee  a  Note  to  the  Case  of  Fitsbarris,  a.  o.  1681, 
kk  thia  Cottaction, 


Chief  Justice  of  the  court  of  King's  Bencb| 
ti^ther  with  the  other  judg-es  ot  the  said 
court)  before  any  legal  conviction  of  thcsaiA 
Carr  of  any  crime,  did  in  the  same  Trinity  Temiy 
in  a  most  illegal  and  arbitrary  manner,  make, 
and  cause  to  be  entered,  a  certain  rule  of  that 
court  against  the  printing  of  the  said  book)  ih 
htec  verba  ; 

^  Die  Mercurii  proxima  post  tres  Septima^ 

*  nas  Sanctffi  Trinitatis,  Anno  3S  Car.  II.  I^^gia. 

*  Ordinatum   eat    quod    Liber  intitulat'  *  The 

*  '  Weekly  Pacquet  of  Advice  from  Rome,  or, 
* '  the  History  of  Popery,'  non  ulterius  imprif 
'  matur  vel  publicetur  per  aliquam  personam 
<  quamcunque.  Fer  Cur** 

And  did  cause  the  said  Carr^  and  divei^ 
printers  and  other  persons  to  be  served  with  the 
same  ;  which  said  ride  and  other  proceedinffi 
were  most  apparently  contrary  to  aU  justice,  in 
condemning  not  only  what  had  been  written 
without  hearing  the  parties,  but  also  all  that 
might  for  the  niture  be  written  on  that  sub- 
ject ;  a  manitest  countenancing  of  popery  and 

*  Scetha  Case,  vol.  7,  p.  1111^  of  this  CoT^ 
lection. 
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discouragement  of  protectants,  an  open  inwion 
upon  the  right  of  the  subject,  and  an  encroach- 
ing and  assumintr  to  themsetres  a  legislative 
power  and  authority. 

IV.  That  he  the  said  sir  William  Scn^, 
since  he  was  made  Chief  Justice  of  the  Ku^s 
Bench,  hath,  together  with  the  other  judges  of 
the  said  court,  most  notoriously  departed  mm  afl 
rules  of  justice  and  equality,  in  the  imposition 
of  fines   upon   persons  conWcted  of  misde- 
meanors in  the  said  court ;  and  )>arttcularly  in 
the  Term  of  Easter  last  past,  did  openly  de- 
clare in  the  said  court  in  the  case  of  one  Jes- 
sop,    who  was  convii*ted  of  publishing  fklse 
news,  and  was  then  to  be  fined,  That  he  would 
have  regard  to  persons  and  their  principles  in 
imposing  of  fines,  and  would  set  a  fine  of  500/. 
on  one  person    for  the    same    offence,  for  the 
which  he  would  not  fine  another  100/.     And 
according  to  his  said  unjust  and  arbitrary  de- 
claration, he  the  said  sir  William  Scroggs,  to- 
gether with"  the  said  other  justices,  tlid  then 
impose  a  fine  of  100/.   upon  the  said  Jessop  ; 
'although  the  said  Jessnp  had  before  that  time 
proved  one  Hewit  to  be  convicted  as  author  of 
the  said  false  news  ;  and  afler^'ards,  in  the 
■ame  Terra,  did  fine  the  said  Hewit  upon  his 
said  conviction,  only  five  mai-ks  :  Nor  hath  the 
iaid  sir  Willliam  Scr«ggB,  together  withthe  other 
judges  of  the  said  conrt,  had' any  I'cgard  to  tlie 
luiturc  of  the  oftences,  or  the  abflity  of  the  per- 
sons, in  the  imposiTig  of  fines  ;  but  have  been 
manifestly  partial  and  favourable  to  papists,  and 
persons  affected  to,   and  promoting  the  popish 
interest,  in  this  time  of  imminent  -danger  from 
them  :  And  at  the  same  time  have  most  se- 
verely and  grievously  oppressed  his  majesty's 
protectant  subjects,  as  will  appear  upon  view  of 
the  several  records  of  fines  set  in  the  said  court. 
By  which  arbitrary,  unjust,  and    partia]  pro- 
t^eetlings,    nuiny     of   "his    majesty's     liege- 
people  have   been   ruined,   and  popery  coim- 
tenanced   under   colour  of  justice;    and    all 
ihe  mischiefs    and    excesses    of  the  court  of 
Star-Chamber,    by    act   of  parliament    sup- 
pressed, have  been  again,  in  dtrect  opposition  of 
the  said  law,  introduced. 

V.  That  he  the  said  sir  William  Scroggs, 
for  the  further  accomplishing  of  his  said  trai- 
torous and  wicked  purposes,  and  designing  to 
•ubject  the  persons,  as  well  as  th«  estates  of 
bis  majesty's  liege  people,  to  his  lawless  will 
and  pleasure,  hath  frequcTitly  refuseil  to  ac- 
cept of  bail,  though  the  same  were  sufficient, 
and  legfaDy  tender^  to  him  by  many  persons 
accused  before  him  only  of  such  crimes  for 
which  by  law  bail  ought  to  have  been  taken, 
.*nd  divers  of  the  said  persons  being  only  ac- 
cuM  of  offences  against  himself;  declaring 
at  the  same  time,  that  he  refused  bail,  and 
committed  them  to  gaol  only  to  put  them  to 
charges  ;  and  using  such  furious  treats  as 
were  to  the  terror  of  his  majesty's  subjects, 
and  such  scandalous  (expressions  as  were  a  dis- 
honour to  the  government,  and  to  the  dignity  of 
his  office'.  And,  particularly,  that  he  tfie  said 
•ir  William  Scrog^  did,   m  the  year  1679, 


commit  and  detain  in  prison^  in  such  unlawful 
manner,  among  others,  Henry  Carr,  George 
Broome,  Edwiv^  Berry,  Benjamin  Hams, 
Francis  Smith,  sen.  Francis  Smith,  jun.  and 
Jane  Curtis,  citizens  of  London  :  Which  pro- 
eeedings  of  the  said  sir  William  Scroggs,  are  a 
high  breach  of  the  liberty  of  tfie  aubjeot,  des* 
tructive  to  the  fundamental  lawa  of  tnife  realm, 
contrary  to  the  Petition  of  Riflr^t,  and  other 
statutes;  and  do  manifestly  tend  to  tbeintro-^ 
ducing  of  arbitrary  power. 

VI.  That  he  the  said  sir  William  Scroggs, 
in  further  oppression  of  his  muesty's  hege 
people,  hath,  since  his  being  made  C^ief  Jus- 
tice of  the  said  court  of  King's-bench,  In  an  arbi- 
trary manner,  granted  divers  general  warrants'^ 
for  attaching  the  persons  and  seizing  the  goods 
of  his  maj^tj^'s  subjects,  not  named  or  des- 
cribed particularly  in  the  said  warrants :  By 
means  whereof,  many  of  his  majesty's  sub* 
jects  have  been  vexed,  their  houses  entered  into, 
and  they  themselves  grievouriy  oppressed, 
contrary  to  law. 

Vlf.  Whereas  there  hath  been  a  horrid  and 
damnable  plot  contrived  and  carried  on  by  the 
papists,  for  the  murdering  the  king,  the  subver- 
sion of  the  laws  and  government  of  this  king- 
dom, and  fbrtiie  destruction  of  the  protestant 
ivligion  in  the  same  ;  all  which  the  said  sir 
William  Scroggs  well  knew,  having  himself 
not  only  tried,  but  given  judgment  against  se- 
veral o{'  the  offenders  :  Nevertheless,  the  said 
sir  William  Sci-oggs  did,  at  divei^s  times  jmd 
places,  as  well  sitting  in  couit,  as  otherwise, 
openly  defame  and  scandalize  several  of  the 
witnesses,  who  had  proved  the  said  treasons 
afifainst  divers  of  the  conspirators,  and  had 
given  evidence  against  divers  other  persons, 
who  were  then  untried,  and  did  endeavour  to 
disparage  their  evidence,  and  take  off  theur 
credit ;  whereby,  as  much  as  in  him  lay,  he 
did  traitorously  and  vrickedly  suppress  and 
stifie  the  discovery  of  the  said  Popisn  Ptot,  and 
encourage  the  conspirators  to  proceed  in  the 
same,  to  the  great  and  apparent  danger  of  his 
majesty's  sacred  life,  anil  of  the  well  establish- 
ed government,  and  religion  of  this  realm  of 
England. 

VIII.  Whereas  the  said  sir  WilliamSawgg, 

being  advanced  to  be  Chief  Justice  of^tho 
Court  of  King's  Bench,  ought,  by  a  sober, 
grave  and  virtuous  conversation,  to  nave  gpven 
a  good  example  to  the  king's  liege  people,  and 
to  demean  himself  answerable  to  the  digni^  of 
so  eminent  a  station ;  yet  he  tiie  said  air  W  0- 
liam  Scro^,  on  the  contrary,  by  his  fVeiinent 
and  notonous  excesses  and  debaucheries,  and 
his  profane  and  athwstical  discoureea,  doth 
daily  aFront  Almighty  God,  dishonour  his  ma- 
jesty, give  countenance  and  encouragement^  to 
all  manner  of  vice  and  wickedness,  and  bring 
.the  highest  scandal  on  the  public  justice'Of  the 
kingdom. 

.  *  See  this  Case  referred  to  by  Mr.  Dunmng 
in  his  Argument  in  the  Case  of  I>eacfa  v.  Koney, 
and  others,  a.  o.  1766|  in  -'---^-••^-'' 
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All  whieh  words,  opinions  ami  notions  of  the 
nid  sir  William  Scropfg^,  were  by  him  spoken 
and  done,  traitcitnisly,  wickedly,  f'alsly,  and 
maliciotKly,  to  alienate  l he  hearts  f»t'  the  kinsf\s 
iubiects  fibni  his  majesty,  nnd  to  set  a  diTisiou 
between  him  and  them  ;  and  to  subvert  the  fun- 
dMnental  laws,  and  the  established  religion  and 
government  of  this  kin^om,  and  to  introduce 
popery,  and  an  arbitrary  and  tyrannical  g^overn- 
ment,  contrary  to  his  own  knowledgre,  and  the 
kntywn  laws  of  the  realm  of  En;^!and.  And 
thereby  he  the  sdd  sir  William  Srroi»-i^  hath 
not  only  broken  his  own  oath,  but  alpo,  as  far 
as  in  him  lay,  hath  broken  the  kincr's  oath  to 
his  people  ;  whereof  he  the  said  sir  Willliam 
8cro{^,  representing  his  majesty  in  so  hijh 
ao  omce  of  justice,  had  the  ('U'toflv  ;  R)r 
which  the  said  Commons  do  ini[><a.  h  lijm  the 
aaid  sir  William  Scro^rvfs,  of  the  lliirh-Tn.-- 
aon  agtunst  our  sm ercign  lord  the  kino*,  :v\i] 
his  crown  and  dignity,  and  other  the  h'i^h 
erimes  and  misdemeanors  aforesaid. 

And  the  said  Commons,  by  j»rote>tation  sav- 
ing* to  themselves  the  liberty  of  exhibitinpf  at 
anytime  hereatler,  any  other  accusation  or  im- 
peachment as^ainst  the  said  sir  William  Scroir-^-s 
and  also  of  replying-  to  the  answer  that  he  shall 
make  thereonto,  and  of  offering  proofs  of  the 
premises  or  of  any  other  impeachments  or 
accusations  that  shall  be  bv  them  exhibited 
against  him,, as  the  case  shall  (according  to  the 
course  of  parliament)  require ;  do  pray  that 
the  said  sir  Willfaim  Scroggs,  chief  justice  of 
the  court  of  KingVbench,  may  be  pot  to  an- 
swer to  all  and  crery  the  premises^  and  may 
be  committed  to  sale  custody  ;  and  that  such 
proceedings,  examinations,  trials  and  judg- 
ments  may  be  upon  him  had  and  used,  as  is 
agreeable  to  law  and  justice,  and  the  course  of 
■"  iments.  • 


Upon  the  above  Articles  the  following  De- 
hate  took  pkoe. 

Sir  FrancU  Winnington,  It  is  said,  by  May- 
nard,  That  the  first  article  is  eeneral.  All  I 
can  say  is,  that  it  is  a  substantial  article,  <<  To 
snbTert  the  fundamental  laws  of  England,  and 
to  introduce  popery  and  arbJtrary  government 
hy  words,  actions,  and  opinions."  That  article 
was  a  great  crirhe,  when  that  learned  aerjeant 
was  concerned  in  the  impeachment  ot  lord 
Straflbrd. 

Sir  John  Knight.  That  article  was  then  of 
^preskt  importance.  In  lord  Ckirendon's  impeach- 
ment lord  Strafford's  case  was  cited ;  but  there 
they  proceeded  by  act  of  (larliament,  and  within 
two  or  three  days  passed  it,  with  a  clause  of 
not  being  hereafter  drawn  into  exannple.     I 

<  ^  I  apppmt  Johii  Wright,  and  Richard 

*  Chiswell,  to  nrint  these  Articles  of  impesch- 

<  ment,  with  tne  Resolution  of  the  House  of 

*  Oommons  relating  to  the  same,  upon  Wed- 

*  Desdav  the  5th  or  Jan.  1680.  Perused  by  ine 

<  according  to  the  order  Qf  the  House  of  Com- 

*  motks  :  A|id  thai  no  other  person  presume  to 
*<  print  theni.    Wt.  WiUlums,  Sp«^ar.' 


would  have  the  statute  1  Mary  read  which  de- 
clan't;  "  That  nothing  shall  he  ronvtrufcd  trea- 
son but  what  is  already  so  bv  25  Ed\\\  S.  No 
otherwise  deidared,  bnt  bv  act  of  parliament." 
I  would  not,  in  behalf  of  the  subject,  make  new 
treasons. 

Serjeant  Mai/nard.  What  Knicfht  says  of 
«5  Edw.S.  is  very  true,  hot  by  a  distinction  iC 
must  go.  The  question  movetl  is,  «*  Whether 
any  pimishment  of  any  offence  can  be  by  tha 
name  of  treason  in  parliament  P"  No  man  can 
deny  it.  But  enormous  offences  may  beimc» 
peached  by  the  name  of  treason,  notwithstanli- 
mg  the  statutes.  There  was  a  treason  at  com- 
mon law  before  the  statute  of  25  Edw.  8,  and 
the  judffes  took  upon  them  to  determine  trea- 
son. But,  by  that  statute,  the  judgment  of 
treason,  in  doubtful  cases,  is  e>q>n*Rsly  reserved 
to  parliament,  amongst  other  things.  "  Bot  be- 
catise  men  cannot  thuik  what  sort  of  men  nrnj 
be  judges,  they  sliall  not  proceed  in  a  doubtful 
case,  but  shalf  af?quaint  the  parliament,  whicK 
is  not  to  have  an  net  made,  hut  hy  judgment  in 
parliament  to  declare  it  treason."  What  trea- 
son is,  no  man  can  define,  nor  describe.  In  that 
statute  it  is  not;  hot  treasons  are  enumerated  ;** 
"  only  those,  and  those  cases ;  if  any  othei* 
cases  come  Ixefore  them,  they  shall  not  proceed 
uuon  them,  but  shall  acquaint  the  parliament. 
Iran  oflentc  be  coinmitted,  the  parliamentshall 
judge  whether  it  deserves  the  punishment  of 
treason,"  What  if,  as  in  our  case,  in  interval 
of  parliament,  there  should  be  a  edUtrivstioe  to 
destroy  all  the  Lords  and  ComnlOns ;  is  thul 
com  parable  to  the  treason  <if  coming  a  idiilling? 
After  the  statute  f  5  Edw.  '3.  many  acts  were 
made  Treasons  oh  particular  occasions,  as  hi 
Hen.  6.  Hen.  8.  Ettw.  6,  1  Maty,  *•  Noito 
shall  be  judged  treason,  hut  what  n  so .  by  '90 
Edw.  8.  fn  refertoce  to'the  courts  betow."  If  art 
act  of  parliametit'doesr  nof  name  the  king,-  it  does 
not  bind  hhn.  And  wiQaoy  man  think  that 
the  Lords  'wffl  let  th^h-  throats  lie  o|Sen  to  be<Mt»- 
and  not  judge  Auch  a  conspiracy  to  be  treasto  f 
Whatever  ofl^ncefdes^rv^  the  punishi^ent^'a 
traitor,  the  parlianient  tnay  impeach,  iSco;  -Md 
the  Lords  judge  ac(*6rding!y.  Before  the  W^^ 
tute  25  Edw.  3.  alord  did  raise  eight  'iMindlrlMl 
men,  ^c.  and  it  wasjudg^  but  a  not.  Wli^^tf 
tlie  offence  is  tL  pubUc'd^tructron  to'the  na^n, 
as  all  offences  to  tlie  king,  as  coinin^if,  %te.  it  is 
treason  ;  but  in  axibi,  ^e  intention  lind  'scoper 
is  on  .particular*  persons,;  and  m%5  nbt  judged 
treason  fn  the  levying  dgl^t  hundred  men,  &c. 
To  dastroy  the  indosiire  of  particulieu*  persons, 
is  not  treason  ; '  bnt  to  go  in  gre^t  numbei*s  ta 
destroy  allinclosureslb  general,  is  treason ;  for 
it  differs  in  the  scope  and  intention  of  the  party. 
Inthi^  case  before  yim,  hcfe  is  a  design  and 
intention  to  destroy  the .  nation,  and  oiir  reli- 
gion, and  people  combine  to  form  companiea 
and  raise  arms,  and  intend  to  destroy  thar 
Lbrdsand  CommOi&s.  Think  you,  that  this 
cjtnnot  ^  Judged  treason  ?  N  ow  comes  the  sta- 
tirte,  aiid  says  '**  If  such  an  offence,  as  men  cannot 
define,  shoiud^happen,  thejudges  are'  to  Acquaint 
the  parliadient  wfth  it."   'And  an  aet  «r  par* 
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the  city  juries,  where  great  fines  have  been 
imposed.  There  can  be  no  higher  crimes  than 
Scro^gs  is  accused  of;  but  as  to  the  word 
**  ti*aiterous,"  that  he  did  traiterously  discharge 
the  grand  jury,  &c.  Still  I  take  before  me 
what  the  proof  will  be ;  for  the  Court  will  judge 
according  to  that,  and  not  your  title  of  the 
impeachment.  It  may  be,  the  judees  did  this 
to  aggrandize  themseKes.  I  wouM  consider, 
whether  to  say  «  an  uniyersal  suby^nsion  of 
the  laws,"  to  tnat  one  particular  action  of  dis« 
ohai^ging  the  jury.  If  you  expect  no  bigger 
judgment  from  the  Lords  than  the  misde- 
meanor, consider  of  it.    The  rest  of  the  juds«« 


iialnent  does  not  bind  the  parliament  unless  the 
parhament  be  named.      General  words  shall 
never  take  atvay  the  right  of  the  nation,  in  the 
judgment  of  Lords  and  Commons,  The  words 
about  Hen.  8.  and  the  taking  his  wife  agam, 
Sec  were  as  strange  a  thing  as  we  can  imagine. 
Since  '26  Edw.  S.  in  Rich.  2.'s  time,  some  that 
betrayed  a  castle  in  France,  by  judgment  of 
pw4iament,  without  more  ado,  were  beheaded ; 
and  that  is  a  dilferent  judgment  from  the  law 
in  case  of  treason.    What  the  act  35  Edw. 
3.  does  reserve  for  pariiament,  shall  not  bejudg- 
ed  in  any  inferior  court.  1  Mary-^Not  to  define 
butei^mnerate  what  the  judges  shall  judge.  In 
Rich.  8. 's  time  a  judgment  was  declared  in  par* 
hament  against  Tresilian.     The  statute  does 
not  define  befere-hand,  but  when  an  ofTence 
does  fall,  then  to  judge  it.  Sometimes  the  ]iar- 
liament  have  judged  hanging  and  drawing,  and 
not  quartering  nor  emboWellmg,  and  sometimes 
beheading  only.     In  treason,  tlie  forfeiture  is 
to  the  king ;  in  tekmy,  to  the  lord  of  the  manor. 
This  case  we  now  dehate  is  no  case  enumera- 
ted in  S5  Edw.  3.    But  take  that  powet  away 
of  dedaring  treason  in  partiament„  and  you- 
may  have  ^1  your  throats  cut.   (He  spoke  low, 
not  well  to  be  heard.) 

SBr  John  Otway.  No  doubt  nor  question  but 
an  ofience  shall  be  treason,  if  King,  Lords,  and 
Commons  declare  it  so,  since  that  statute  25 
Edw.  S.    This  article  against  Scroggs  is  very 
imcertain.      Has  he  broken  the  nmdamental 
laws  of  the  nation  ?  Wherein  ?   It  is  a  hard 
thing  for  a  man  to  fall  iinder  the  displeasure  of 
tiie  House  of  Commons.  No  subject  is  too  big 
for  them.    It  had  been  a  greet  satisfaction  for 
Scroggs  to  have  acknowledged  the  offence  here 
and  explained  himself;  and  it  has  been  fre- 
quently done  here  by  some  Lords ;  as  the  duke 
<»f  Buckin^am,  and  lord  Arlington,  who  ex- 
plained their  actions,  (Ssc.  and  upon  satisfaction, 
the  House  hasforbometoimpeocn.  Mr.  Thomp- 
son of  Bristol  was  beard  at  the  committee ;  so 
was  sir  John  Davis  of  Ireland.    Lord  chief 
jastice  Keeling  tvas  heard  in  the  House,  upon, 
eomplaints  against  him,  and  the  matter  went  no 
farther.    I  would  have  Scroggs  sent  for,  to 
know  what  answer  he  can'  make  for  himself. 
Let  him  4iave  the  same  justice  others  have  had. 
Sir  Thoma*  Lee,  I  am  one  of  those  who 
think  that  by  that  statute  the  parliament  is  not 
ae  bound  up,  diat,  when  such  enormous  of- 
fences are  comnutted,  by  judgment  of  parlia- 
ment they  may  be  made  treason,  andnodonbt 
of  it  for  the  safety  of  the  government.    But 
ikow  as  to  this  particular  person,  in  what  degree 
will  the  Commons  male  their  complaint  to 
expect  judgment  from  the  Lmds  ?  As  the  Ar- 
ticlns  are  framed,  you  must  change  your  title^ ; 
bat  whether  it  b  prudence  to  dnss  your  arti  • 
des  in  these  terms,  is  the  question.    It  was  an 
add  sort  of  practice  of  the  judges  in  the  case 
•of  air  Samud  Bamardiston,  Sec,  to  construe 
'*  maliciously,  &c.'*  but  pejq^  and-  vinegar- 
sauoe.    They  told  the  jury,  *<  FW  yon  but  the 
fecti  and  we  shall  lay  the  crime  in  law,**    I 
^ohsm  \iavetakeD  this  for  a  gi«at  misdiief  in  . 


are  equally  guilty  in  this  matter ;  it  was  the  In- 
tention 01^  au  the  four  judges.    Call  it  by  a 
lower  name  of  offence  ;    you  cannot  have  a 
higher  judgment  fit)!!)  the  liords  than  you  com- 
plain of.    If  the  parliament  happen  to  rise  be- 
fore the  matter  be  judged,  the  impeachment 
remains  upon  record,  and  may  be  proceeded 
'in,   the  next  parliament.     I  have  stated  the 
matter,  in  every  part,  plainly,  not  ui  favour  of 
^<^i'Oggs  9  ^^)  1^  any  thing  should  fall  out, 
you  may  not  be  unprepared.  •  Another  thing 
may  fatl  out;  if  tlie  cnaige  be  treason  the 
bishops  are  not  to  be  judges  of  it,  and  so  you 
may  have  the  better  effect  of  it.     In  the  body 
of  tiie-articles  is  the  very  evidence,  and  it  may 
be  of  great  inconvenience  to  show  the    Lor(£» 
the  nature  of  the  crimes  from  the  evidence 
itself.     If  the  Lords  happen  to  say.  This  is 
but  a  single  act ;  they  may  make  a  question 
whether  to  commit  him  for  treason  ?  And  whe- 
ther the  Lords  be  free  to  make  this  a  decla- 
ratory treason  ?  Let  us  take  care,  not  to  put  the 
Lords  too  oflen  to  renew  their  orders,  as  in  lord 
Danby 's  case.    If  you  intend  to  print  this,  I 
suppose  you  intend  it  not  a  censure  by  act  of 
parhament.    If  the  charge  must  be  as  you  lay 
It,  all  acts,  for  the  future,  of  the  judges,  will 
be  the  same  in  what  may  follow  hereafter.     I 
would  be  better  informed  by  learned  men,  if 
this  should  fall  out,  to  consicler  what  difficulties 
you  will  be  upon.    In  Lord  StrafK)rd*s  case, 
because  such  judgments  should  not  for  the 
future  be  given  by  the  judges,  therefore  the 
Commons  proceeoed  by  hill  of  attainder,  and 
not  by  judgment. 

Sir  Francis  Winnington.  To  the  first  point, 
'*  Whedier  Hie  declaratory  power  of  treason  be 
in  the  parliament  f*  Although  doubted  the 
other  day  by  Jones,  yet  if  you  consider  the  ar- 
guments in  lord  Danby's  case,  the  House  was 
delivered  of  that  ditfictuty.  Taking  that  point 
fbr  granted,  if  this  article  be  true,  now  we  are 
come  to  a  mature  debate,  read  the  articles  one 
by  one.  As  to  the  fairness  of  the  tiling,  when 
enormous  crimes  are  committed,  it  is  our  di^ty 
to  take  care  to  question  them. 

Sir  Thomas  Meres,  When  I  heard  this  ar- 
ticle read,  I  did  think  it  was  an  article  by 
itself ;  and  now  I  perceive  that  the  other  arti- 
cles must  explain  Uiis.  But  if  the  treasons  be 
in  the  following  articles,  I  would  see  them.  It 
is  not  fbr  the  interest  of  the  Commons  to  mul- 
tiply treasons  ;  bat  still  to  OMisider  whether 
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this  be  treaflOQ  at  common  law  ^  for  when  we 
have  declared  it  treason,  the  judges  at  West- 
miaster-  Hall  most  judge  so.  lii  the  case  of 
lord  ClarendoD's  impeachment  the  Lords  did 
ol;jccl,  "  That  our  charge  was  general  trea- 
son ;'*  therelbre  1  desire  to  express  particular 
matter  in  this  charge.  Pray  be  wary  in  that 
puiiU  of  too  many  d^aratnry  treasons. 

Mr.  Finek.   What  I  shall  say  in  this  case 
shall  be  in  dischar&^e  of  ray  duty  to  my  coun- 
try, and  J  should  be  sorry  any  man  should 
tliijik  me  an  advocate  for  Scroggs,  for  I  think 
liiin  not  fit  for  his^ce,  nor  ever  was,  and  I 
think  much  less  now.  '  This  crime  he  stands 
accused  of,  in  its  own  miture,  is  not  capital, 
^et  when  he  committed  it,  he  knew  it  to  be  a 
gult,  but  not  capital ;  so  that  I  would  not  have 
Wood,  for  tL  ctime  ex  poit  faclo.    This  being 
Mid  by  way  of  preliminary,  I  shall  say  some- 
thing to  the  declaratory  power  in  the  pariia- 
inent.     Suppose  you  had  such  a  power,  yet  no 
cnme  can  be  declared  treason,  but  by  King, 
Lardsy  and  Commons  ;  you  go, on  a  little  too 
fost,  first  to  declare  it  before  you  impeach  him. 
But  what  I  shall  chiefly  insist  upon  is,  the  de- 
<^^tory  power  in  pailiameDt  itself.     What  is 
said  by  ^laynard  is  a  doctrine  so  mischievous, 
that  this  age,  or  the  next,  may  rue  it.     When 
you  have  oncededared  the  fact  treason,  the 
judges  mav  judge  that  fiict  as  treason  for  the 
future,  unless  it  be  with  a  *  Ne  tndiatur  in  ex- 
•emnlum.'    Put  thecaseof  aiorcibleentry,  a 
mnrfi  greater  crime  than  a  robbery  on  the 
(lu^hwa^r ;  for  that  puts  a  man  in  fwht,  and 
tokes  away  his  land  as  weU  as  his  money.  Be- 
fore the  statute  «5  Edw.  3.  there  were  great 
factions  in  the  kingdom,  and  there  usually  fol- 
lowed  revenge ;  and  as  the  parliament  became 
more  on  one  side  than  the  other,  they  were 
n»de  uistruments  of  then*  rage  ;  it  may  be, 
such  times  inay  come  again ;   and  then  the 
judges  must  punish  upon  the  like  occasion. 
Men  cannot  suppose  parliaments  in  being,  nor 
TOodiudges,  and  what  a  miaenible  case  will  it 
he,  when  upon  such  judgments  no  remedy  can 
be  had  !  By  the  statute  25  Edw.  3.  in  high- 
treoson  the  forfeiture  is  to  the  king,  as  well  of 
lands  held  of  other  Lords,  as  of  the  king.  Ano- 
ther  son ;  in  petty  treasons  the  forfeiture  of 
those  crimes  is  to  the  lord  of  the  fee.    And 
because  there  may  bemany  such  like  treasons, 
toe  proceedings  shall  be  stepped,  till  the  par- 
hament  declare  whether  the  crime  be  treason 
or  felony.    The  JQieat  of  that  act  was,  that  the 
mean  Lords  shouki  not  lose  their  rights  an«l  for- 
feiture, and  shpuid  be  given  to  the  king,  and 
proceedings  should  be  stopped  till  the  treason 
was   declared.    1  would   have  a  precedent 
showed  me,  when  ever  any  ofience  was  de* 
dared  treason  in  parliaiqenl,  that  was  not  fe- 
lony heiore ;  whether  ever  they  did  declare  or 
<.naQt  a  man  oat  of  his  hfe  ?   By  bill  you 
have  mature  deliberation ;  the  Lords  and  the 
king   consider  pf  it ;   but  here  by .  a  decla- 
ration of  treason,  you  read  it  but  once,  and  in  a 
hasty  procesding  iMare  a  m«n  a  traitor,  which 
w  worse  than  em^^ting  a  pifin  opt  of  his  hfe.    I 
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do  think  this  man  (8crogg>$)  is  not  fit  for  his 
place,  and  has  done  crime  s  fit  for  p'eat  punifih- 
mg.  Consider  that  ail  the  ill  pretetlents  have 
been  the  result  of  mens  prejudices  in  odious 
cases.  When  we  sufier  ourselves  to  be  trans- 
ported, we  may  proceed  well  in  this  ease,  but 
ill  for  ourselves  and  our  posterity. 

The  Speaker  read  the  Declarator^'  Clause  in 
25  Edw.  :j, 

8ir  Francis  Whinington.  The  gentleman  who 
spoke  l|ist,  calls  me  up.     I  did  think  that  point 
of  declaratory  treason  inherent  in  parliament. 
What  I  say  shall  not  relate  to  the  jierson  of 
Scruggs,  but  1  shall  go  upon  the  warrantable 
steps  of  our  ancestors,  in  what  they  ha\  e  done 
to  ky  tlie  foundation  of'  right.    His  argument 
(to  my  understanding)  though  the  power  of  de- 
claratory treason,  &c.  be  agreed  by  the  House, 
yet  his  aigument  does  go  directly  against  de- 
claratory treason.    To  be  better  understood, 
I  shall  state  the  law  how  it  stands  upon  that 
statute  25  Edw.  3.  and  the  precedents.  B^  the 
statute  there  is  no  necessity  that  the  ofience, 
before  you  declare  it  treason,  should  be  felony 
before.  ]  Hen.  4.  chap.  ^0.  lEdw.  6.  chap.  3> 
1  Mary,  chap.  1 .  By  reason  of  the  disorders  of 
the  king^'doiii  in  the  barons  wars,  the  parlia**. 
mcnt  did   reduce  all  treasons  to  the  statute 
25  Edw.  3.     1  observe  that,  since  that  time, 
there  should  be  no  other  treasons  but  what 
should  be  adjudged  and  agreed  in  parliament  ; 
by  which  I  do  plainly  o^r>e,  that,  to  that 
time,  there  were  otlier  treasons  than  in  that  sta- 
tute are  enumerated ;  ac^l  that  statute  takes 
them  not  away,  but  forbids  the  judges  to  med- 
dle vnth  them  in  judgment.    As  this  case  is, 
by  search  of  precedents,  there  was  never,  or 
very  rarely,  any  judgment  in  parliament  which 
the  judges  in  Westminster- Hall  or  commis- 
sioners of  Oyec  and  Terminer,  could  try  be-* 
low ;  allnvas  upon  dectoitory  treason.    But 
says  Finch)  ^*  By  25  Edw,  3.  the  parliament 
did  not  declare  a  treason,  unless  it  was  felony 
atoommoQ-law."    But  to  deflower  the  fueen, 
and  several  other  instances,  as  the  bnngiog 
six-penqe  false  money  mto  England,  was  de- 
clared .treason  by  that  statute,  and  was  not  fie- 
lony  before.  In  the  case  of  Richard  W^ton, 
who  deUvered  a  castle  at  Berwick,  add  Com- 
minesat  Aries,  both  we|« judged  treason.  Par- 
liam.  Roll.  Numb.  5. 1  would  know  whether  that 
was  felony  at  common- law  ?  It  M-as  only  breach 
of  trust   against  the  government.    The  of- 
fence of  Treuiian  and  Belknap  was  no  feloo^ 
before.    But  as  Maynard  said,  **  That  what  m 
committed  to  the  destruction  of  the  government 
deserves  as  much  punishment  as  tht^  treasoni 
in  the  statute ;''  but  to  subvert  the  ^\emm«it» 
that  is  a  jiarliament  treason.-  But  11  Rich.  Z, 
there  was  a  distinction  of  treasons,  which  were 
not  by  that  statute.  For  that  question  put  to  the 
judffes  (Tresiltan  and  Belknap)  belonged  to  the 
parliament,  and  not  tothem,  to  decide.  And  they 
are  nolmade  but  decku-ed  treasons  at  common- 
law  which  were  ntrt  felonies  before.    The  main 
objection  iis  agreed  as  to  the  declaratory  power  of 
treason  in  pacUa^ient.   9«titi9.ui|jpedbyFiiiob,^ 


::V7]         STATE  TKIALS,  32  Charles  U.  iGso.-^Proceeding^  against  [20« 


>**  If  you  come  and  call  this  treason,  the  judges 
wiU  call  it  treason ;  and  will  you  afive  them 

'  lliat power?''  But  the  declaratory  power  is  to 
be  argued  for  every  special  case ;  and  if  so,  it  is 
not  an  ar^[ximent  to  support  declaratory  power 
in  thejuc^es,  but  topreveikt  it.  In  the  case  of 
Empson  and  Dudley,  the  Judges  could  not  pro* 
ceed  upon  those  indictments  l  Hen.  8.  -riiey 
came  to  parliament,  and  tlie  history  says,  they 
W6re  attainted  in  parliament ;  lord  Herbert,  in 
his  history,  says,  "  For  adhering' to  fhe  kind's 
enemies.'^  But  the  journal  of  the  Lords  hap- 
pened to  be  inspected  in  king  James's  time, 
when  the  Lofds  intended  to  give  a  judgment, 
but  they  ibund  it  only  misdemeanor — 1'he  at- 
torney-general  brought  in  the  indictment  of 
Empson  and  Dudley,  and  tlie  Lords  tookno> 
lioe  of  it»  and  called  it  "  Froditorie,''  though 

'  il  was  but  A  bare  encroachment.  In  the  fwty 
articles  against  sir  John  Finch,  and  the  articles 
against  justice  Berkeley,  they  were  indicted  of 
treason,  in  the  general  articlos,  as  in  this  case ; 
they  relused  a  lawyer  to  plead  bi^fbre  them  in 
the  case  of  8hip-nioney,  and  they  refused  a  jm-y 
to  enquire  iuto  the  misdemeanor  of  the  spiritual 
courts ;  and  all  the  articles  said,  "  Froditor,^  ;" 
For  here  is  a  thing  we  must  consider:  The 
Chancellor  is  keeper  of  the  king's  conscience, 
and  the  judges  of  the  kinir's  oath,  to  do  eoual 
justice,  «  secundum  legem  teme,"  and  when 
they  impose  arbitrary  power,  it  is  not  as  in  the 
case  of  trespass  or  lelony,  but  that  is  to  subveit 
the  government.  The  case  of  justice  Thorpe, 
S3  £dw.  1.  *  Sacramentum  Domini  R^is  et 
<  suum  malicioi^,  fabb,  et  rebellit^r  ialsiAca- 
*  cavit.'  8o  we  must  judge  things  according  to 
reason.  This  man  was  supposed  to  be  learned 
and  Yirtoons.  He  has  the  keeping  of  the 
king's  oath,  and  he  has  betrayed  it;  Thorpe 
did  so,  and  was  hanged.  1  am  not  now  to 
RiidKe  a  declamation  against  Scrogsfs,  but  (or 
my  country.  In  the  Mirror  of  Justice,  Fo. 
1^5.  three  of  a  jury  acquitted  a  man,  and  nine 
found  him  guilty ;  a  jud^  put  out  three,  ami 

fut  in  three  who  found  it ;  and  the  man  was 
anged,  and  the  judge  was  hanged  for  it.  If 
not  checked  in  t^  career^  *  a  man  will 
teH  us  when  we  shall  have  justicev  and  when 
we  shaR  have  hone;  and  he  certainly  de- 
serves the  censure  of  treaaon.  "  Great  offi- 
cers have  much  to  lose,  and  it  is  an  awe  upon 
them,"  Finch  said ;  but  I  am  mot«  afraid  of 
an  arbitrary  judge,  than  of  the  Lords  and  five 
bondred  Commons  judgment.  A  man  will  be 
oonlent  to  be  hanged  when  the  parliament  says 
he  is  naugiit.  (The  House  laughed.)  He 
wouki  be  ashamed  to  live ;  he  would  have  little 
coififbrt  to  live,  especially  in  his  own  country 
where  the  oarliament  shall  tfimk  him  a  traitor. 
.  bi  Husbancra  Collections  of  tfie  Transactions  of 
1^1,  ^.  the  attorney-general  exhibits  articles 
of  treason  against  the  fi^e  members,  for  doing 
their  duty  m  pariiament,  viz.  <«  That  they  had 
endeavoured  to  alienate  the  affecHons  of  the 
people  against  the  king."  It  is  not  said,  <*To 
aOenate  the  nffections  of  the  Idng  ftim  the 
people,  when  Ihey  cannot  have  justice"— 


Those  who  were  for  ship-money,  were  ibr  that 
to  be  ti-eason,  **  To  alienate  the  aflectiens  of  the 
people,  (^c."  *<  Subverting  the  iuudamental 
laws"  was  as  general  an  article  then,  as  this 
is  now.  Now  the  question  is,  if  any  thing  bc 
unanswered — But  it  may  be  said,  *^*'  But  will 
you  let  the  jodges  declafe  it  treason  in  their 
judgments,  when  the  parliament  has decbred 
it  treason  ?"  Certainly  there  is  no  danger  at  all 
ill  that.  In  lord  Htrafford'a  case,  by-the  '  Ne 
*  ti-ahatur  in  exemplum,' people  thought  it  was 
never  to  be  done  again — ^The  judges  may  take 
the  indictment  in  a  doubtiul  treason,  but  must 
bring  it  to  the  parliament.  AH  the  mischief  is 
a  bill  of  attainder,  and  a  *  Ne  tcahatur,  &c.' 
If  great  oAences  as  these  escape  without  such 
judgment,  how  shall  we  come  at  other. great 
men  that  shall  oflPend,  &c.  P  If  this  comes  to 
the  Lords,  in  their  court,  to  judge,  they  will 
give  a  judgment  suitable  to  the  Ihct ;  our  cafl- 
ing  it  treason  will  net  make  it  so — An  English- 
men ought  to  be  content' with  that  judgment— 
But  tlie  question  is,  Wliether  the  li/ntls  will 
commit  8croggs  upon  this**  iiivpeachment  P  1 
had  rather  such  a  man  was  tied  up,  than  let 
loose.  Tlie  com  mitment  of  lord  Uanby  was  by 
solemn  entry  in  the  Lords'  Journal ;  and  why 
shoidd  we  suppose  a  difftnrenoe  with  the  Lormi 
about  his  commitment  ?  when  a  rule  is  settled 
in  their  jmmal,  when  the  Lords  shall,  upon 
examining  all  due  eifcumstanoes,  fiiid  the 
charge  not  to  be  treason,  we  miart  be  content. 
The  judges,  by  thus  disohaiiging  juries,  take 
upon  them  a  legislative  authority,  and  power  to 
muzzle  men,  and  sew  up  their  mouths  against 
the  laws  ^  »nd  shall  not  the  pariiament  deaf  with 
them  ?  The  juries  were  discharged  before  they 
made  their  presentments.  Shall  they  teH  us 
we  shall  have  no  law  P  I  would  know,  whether 
all  the  former  offences  men  have  been  judged 
upon  in.  pariiament  do  come  up  to  this  ?  Hav- 
ing said  this  of  Uie  power  in  parliameiit  of  de- 
claiatoiv  treason,  the  point  is  well  settled,  not 
to  he  shaken,-  Less  ^nmes  than  these  were 
formei^  caHeditreison.  Let  us  not  shrink  nor 
be  afraid  in^  this  ^  we  have  precedents  on  our 
sides.  I  have  no  prejodfee  against  the  gentle- 
man,  but  pray  lei  the  articles  pass. 

Serjeant  Maynard.  What  you  have  been 
told  by  a  gentleman  of  11  Rich.  9,  is  very  par- 
ticular, and  very  Observable,  **  The  Commons 
pray,  that  thobe  who  surrenderad  the  castles^ 
^.  may  be  put  to  answer  to  the  articles  there* 
upon."  Richard  Weston  delivered  ^e  castle 
at  Berwick  to  the  king's  enemies,  when  he  had 
victual  enough  and  munition  to  have  held  it 
out.  •  He  had  judgment  in  parliament,  to  be 
banged  and  di*awn  ibr  deliveriBg  tliafV»Bde,  but 
emTOwellinff  was  no partof  the  sentence.  Corn- 
mines,  far  mtvering  the  easde  at  Aries ;  with- 
out  leave  of  the  king,  he  w^ent  away  fhMn  keep- 
ing the  castle :  Ogle  defended  the  place— He 
was  judged  to  deam  because  he  left  the  casde. 
One  was-  beheaded,  the  ether  was  drawn  and 
hanged,  and  vet  the  charge  is  not  <*  Ftodito^ 
rii^"  but  by  his  dethuH  iKev  left  the  castks^ 
and  weretoanswtritinparaaiiMnt;  and  they 
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sop,  and  not  felony.     Sir  Thomas  Hack<!j^  m 
priest,  proffered  to  the  Commoos  a  restraint  of 
the  excess  of  the  kind's  house  ;   the  king^  took 
it  as  derofiratory,  (?:c.  judged— The  case  of  th^ 
eari  of  Northumberland,  5  Hem  4.      He  haU 
given  h?eries,  and  had  great  retainers  in  th« 
north  ;  the  parliament  judged  it  only  trespass, 
and  not  treason ;   it  came  to  a  dispute  whether 
it  was  treason  or  felony,  and  it  was  judged  tres- 
pass.   The  several  judgments  against  Empsou 
and  Dudley,  &c.  The  oppressive  proceedings  of 
the  Court  of  Wards— and  the  word  "  Prodi- 
tori^"  is  so:  and  the  Lords  did  judse  it.    But 
if  we  may  believelord  Herbert,  in  Eis  History 
of  Henry  8,  the  charge  of  Empson  and  Dudley 
was  bioudbt  into  parliament  by  bill  against 
them,  and  it  was  rejected,  as  not  being  well 
formed,  but  when  mended  it  never  passed.  Th« 
bin  is  extant  of  their  restoration  in  blood,  and  it 
makes  no  mention  of  their  being  iudged  in  par- 
Iiament,  but  they  were  attainted  by  course  of 
common-law,  at  Guild-hall  in  London,  and  at 
Northampton,  Dudley.      As  to  the  businesf 
now  before  you,  I  never  heard  but  that  the  sub- 
vertinpf  the  fundamental  laws  was  *'  Proditori^" 
in  an  impeachment.   This  is  spoken  of  Scroggf 
as  a  small  offence,  and  a  single  act,  and  there- 
fore a  hard  case ;   hut  we  are  beholden  to  tha 
shortness  of  his  reign  in  the  King's-Bench,  for 
no  more.     The  o^nce  of  Tresman  was  but » 
sin|;'le  act,  and  sliip-money  but  a  single  act, 
and  riots,  as  Maynard  said.     But  to  destroy 
the  whole  government.    The  discharge  of  tho 
grand  jury,  as  if  with  intention  to  save  all  th« 
Papists  from  conviction,  is  not  this,  for  jud^« 
to  make  laws,  as  in  the  case  of  fbrbiddm^ 
printing,  &c.  ?■  And  a  general  warrant  to  seize 
persons  and  goods  by  messengers,  is  not  this  a 
subversion  ot  the  government?    I  believe  it 
was  done  with  £bat  mtent.     If  Scroggs  be  not 
a  good  lawyer,  he  ouspht  to  be,  and  must  an- 
swer for  his  fault  of  ignorance  of  the  kw,  v§ 
weU  as  die  rest  of  his  charge.     You  cannot 
in  this  go  less  than  the  word  '*  traiterous ;" 
else  it.  is  casting  dht  vpon  fonn^  impeach** 
ments. 

Mr.  Finch.  I  am  no  advocate  for  Scroggs, 
much  les^  for  his  crimes.  I  only  said  *'  W« 
ought  to  be  cautious  how  we  oonstme  freasoia' 
in  parliament."  If  every  illegal  act  be  treason, 
we  are  in  an  ill  ca^e.  As  for  the  case  cited  of 
earl  of  Northumberland,  it  waa  plain  treason, 
and  the  Lords  interposed  tor  mercy  to  th# 
King.  As  for  Ha<^8y*s  case,  it  was  repealed  ; 
and  for  Talbot's  case,  that  was  declared  treasoifr 
by  the  Lords  alone,  if  you  will  allow  that  for 
a  precedent. 

Mr.  Paul  Foley.  Sir,  we  are  not  going  about 
to  declare  any  thing  treason,  but  to  offer  our 
articles,  and  leave  itto  the  lionls ;  therefore  most 
of  these  arguments  would  be  more  proper  tfaera: 
for  we  only  impeach,  they  are  to  be  Uie  judges 
whether  the  matter  be  treason  or  no.  It  it 
true,  we  ought  to  be  cautious  what  we  do  in  iL 
becanse  it  is  niot  proper  that  this  House  should 
impeach  a  man  for  treason,  without  having 
good  gromids  lor  it.    But  js  notth^  arte 


pjonished  as  by  award  of  die  seignora  and 
barons,  and  had  judgment  of  treason  \  so  that 
here  is  hidgment  of  treason  in  one  case  of  fe- 
lony. In  uie  other,  85  £dw.  3,  we  had  nrach 
from  the  civil  law  cf  *  Crimen  \assm  nuyestatis, 
^  et  crimen  perdoeliionis }'  the  one  was  an  or- 
duwry  judg^nt,  the  other  *  in  campo  martlo,' 
to  be  judged  by  senate.  So  that  when  a  jparti- 
cnlar  case  comes  befiwe  the  parliament,  tnen  it 
is  fit  to  be  judged.  But  in  our  time,  when  men 
oome  to  destroy  religion  and  t^  bole  law ! — 
I  only  speak  this  now.  **~  .  tve  may  not  be  de- 
prived of  this  jud4rr  ..«,  upon  a  greater  occasion. 

Mr.  f  iJicA.  t  would  know,  whether  the  de- 
lively  of  a  castle  was  not  felony  before  that 
judgment  against  Weston,  &c.  ?  It  must  have 
been  tried  1^  the  lord  constable,  or  lord  mar- 
shal, or  in  pariiament  I  would  know,  whether 
the  Lords  can  alter  the  judgment  of  hiffh  trea- 
90D  into  another  punishment  ?  As'  for  Uich.  9, 
I  would  not  have  nrecedents  urged  of  that  un- 
quiet time.  If  tne  offence  was  treason  before 
at  common  law,  it  is  not  necessary  to  be  felony 
before.  The  Indictment  of  Empson  and  Dud- 
ley waa  not  *<  ProdiUnri^,"  but  by  an  additional 
article  in  parliament  it  was,  *'  For  the  adhering 
to  the  king's  enemies,"  and  that  was  treason. 
liSffd  Keeper  Finch's  crimes  were  not  greater 
than  lord  Strafford's,  and  yet  an  act  of  parlia- 
raeot  was  made  for  that:  I  think  it  a  hard  case 
toenact  amanouiof  hislife.  If  eveiy  erro- 
neous judgment  given  by  a  chanodlor  should 
make  a  capital  offence,  and  every  erroneous 
mie  ia  the  other  courts  of  Westminster  (that 
never  was,  nor  ever  ou^ht  to  be  high  treason,) 
they  sit  there  at  the  penl  of  their  kpnoranoe. 

Mr,  Fomle.  It  is  resolved,  on  afi  hands,  that 
the  declaratory  ^wer  of  treason  remains  in  par- 
Uamevt ;  bat  it  is  olgected,  **  That  it  waa  never 
dedared  treason  but  what  was  felony  at  com- 
mon law:"  The  word  "  felony"  there  imports 
no  more  than  a  great  and  enormous  crime.  In 
a  jodgment  of  maim,  it  is  expressed  /eloniei 
mtj^emtnU^  A  great  and  enormous  crime  is 
felony.  But  I  snail  speak  to  what  Finch  ob- 
jected, ^*  That  it  must  be  felony  before  it  can 
be  jud^;ed  treason  in  parliament."  The  case  of 
Thorpe's  indictment  was  upon  the  statute  25 
£dw»  3,  I  shall  not  much  rely  upon  that,  nor 
upon  that  precedent  of  Weston  ana  Commines. 
t  take  h,  to  deliver  up  the  king's  castles  or  for- 
treasesy  whilst  they  are  tenaUe,  is  aiding  and 
adhering  to  the  king's  enemies.  In  that  of  1 1 
Rich.  S,  four  or  five  judges  were  im])eachfid 
fin-  signing  an  extrajudicial  opinion  against  the 
narliment.  No  man  ooutd  say  that  was  fe- 
lony. As  for  the  olyection  against  "  the  un- 
iyniet  times  Of  Rich.  2,  and  precedents  not  to  be 
taken^  &c."  we  niust  take  precedents  where  we 
can  have  them,  and  I  take  them  always  to  be 
unfortunate  times  when  there  is  occasion  of 
such  precedents.  I  take  all  those  precedents 
f»f  .it  Rich.  2,  to  be  legal  precedenli,  and  not 
to  be  excepted  against.  In  17  or  18  Ricjbi.  2, 
air  Thomas  Talbot  conspired  agiednst  the  lii'e  of 
the  king's  two  uncles,  and  that  was  not  felooy, 
i^d  yet  in  that  yacSiuqifiit  ili  htm  a^i^^^  Un* 

Tot.  Till. 
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about  printing  a  kind  of  an  act  of  state  to  serve 
instead  of  a  law  ?  Is  not  the  use  of  grand -juries 
a  very  essential  part  of  this  government  ?  And 
is  not  the  disnussing  of  them,  as  this  jud^e 
did,  a  way  to  render  them  useless  f  Are  pot  his 
warrants  to  seize  books  and  papers  arbitrair  ? 
ind  doth  not  sJI  tend  to  the  subversion  of  the 
government  ?  and  what  better  grounds  should 
'wc  have  for  our  proceedings  ?  I  think  the  ar- 
ticles are  well  drawn,  and  ought  to  be  engrossed 
as  they  are;. 

Sir  Richard  Temple.  8ir,  I  canncA  admit  that 
parliaments,  by  impeachments  before  the  Ijords 
can  make  any  diing  treason,  but  only  such 
■patters  aa  were  treason  by  common  law,  before 
the  Statute  of  Edward  the  third.  And  I  think 
we  ought  to  be  so  cautious  of  our  posterities,  as 
not  to  press  for  such  precedents,  lest  you  put 
into  the  hands  of  the  Lords  a  power,  for  which 
^e  may  have  cause  to  repent  hereafter,  but 
%ever  get  back  again :  for  the  Lords  do  not  use 

^  to  part  with  those  powers  tbey  once  get.  There 
are  orecedents  by  which  it  appears,  that  the 
Lords  have  attempted  to  make  declarative  trea- 
sons alone,  without  any  impeachment  from  the 
Commons..  Have  a  care  how  you  give  them 
cncourag-ement  to  proceed  therein ;  better  keep  to 
the  other  way  af  making  no  declarative  treasons 
MbybiU. 
The  Articles  were  read,  and  que^iori  put ; 
Resolved,  «  That  the  said  sir  n  iliiam 
Soroffgs  be  impeached  upon  the  said  Articles ; 
iind  that  the  said  Articles  be  ingrossed,  and  car- 
tied  up  to  the  Lords  by  my  lord  Cavenduh.*' 
•  Ordered,  <<  lliat  ihe  committee  appointed  to 
examine  the  pi'oceedings  of  the  Judges  in  West- 
ininster-hall,    and   to  prepare  impeachments 

/  aguinstsir  Francis  Nortn,  Chief- Justice  of  the 
Common-Pleas ;  sir  Thomas  Jones,  one  of  the 
justices  of  the  court  of  King*s-B4^nch  ;  and  su- 
Kichard  Weston,  one  of  the  barons  of  the  court. 
«f  Exchequer,  do  bring  in  such  impeachments 
irith  all  convenient  ip^d.*' 

lIocjsB  OF  LosDs,  January  7, 1681. 

A  messaeewasjnvui^it  from  the  House  of 
Commons,  Dy  the  loi-d  Cavendish  and  others : 
Whp  brouffht  up  Articlea  of  Impeachment,' 
against  sir  William  Scroggs,  kt.  Chief- Justice  of 
the  court  of  King's  Bench,  for  High-Treason 
and  other  high  crimes  and  misdemeanors. 
Which  said  Articlea  were  commanded  to  be 
tead. 

After  these  Artkles  were  read,  it  was  debated 

(thesaid  sir  William  Scroggs  being  withdrawn) 

<*  Whether,  upon  this'Impeachment  from  the 

'House  of  Commons,  he  9ball  be  committed  or 

not  ?" 

The  question  was  prbpounded,  "  Whether  sir 
William  Scroggs  shaU  be  committed  or  not  ?" 
Then  this  previous  question  was  put,  <*  Whe- 
Uier  thi^  question  shall  be  now  put?'*  It  was 
resolved  in  the  negative.  i 
^'  Distent  ienie, 

**  1st,  Wethat  ara  of  opinion,  tha^  he  ought  to 
be  committed,  are  (feprived  of  giving  our  voteii, 
^y  putting  only  tiie  queaGon  of  bafly  we  b^g 


rather  for  bail  than  to  kt  him  go  ahogedier 
free- 

**  Sdly,  We  are  of  opmion,  that  this  matter 
hath  been  twice  adjusted  betwixt  bodi  Houses, 
viz.  in  the  case  of  the  earl  of  Clarendoo,  and 
the  case  of  the  earl  of  Danby. 

*'  Besides,  we  did  think  it  very  unsafe,  uid  not 
agreeable  to  histice,  that  he  should  be  at  large 
and  execute  his  place  of  Lord  Chief  Justice, 
whilst  he  Kes  under  the  charge  of  an  Impeaeh- 
ment  of  high  treaaon. 

**  Lastly,  It  may  deter  the  witnesaea,  when 
they  shall  see  him  in  such  great  power  and  plao^ 
whom  they  are  to  accuse.  ' 

**  Kent,Salisbwr,  Maccleafidd,  HonfingtOB,: 
Shaftsbury,  F.  fiferfaert,  Monmouth,  Baaez, 
P.  Wharton,  Clare,  Bedford,  Manchester, 
Rockinerham,  Stamford,  Comwaffia,  Soflbiky 
Howard,  Grey,PJi^fet,  Rivers,  Crewe." 

Ordered,  liiat  su-  William  Scrosmi,  Chie^ 
Justice  of  the  King's  Bench,  do  (in  tnia  House) 
enter  into  a  recognizance  to  our  sovereign  lortf 
the  king,  of  10,000/.  with  two  suScient  suretiea 
to  be  bound  with  him  in  5,000/.  a  piece  ;  npooi 
condition,  that  he  shall  attend  upon  this  court 
from  time  to  time,  till  he  be  discharged  of  hia 
Impeachment  brought  up  from  tJie  House  of 
Commons. 

Then  sir  Wilfiam  Scrogga  was  brought  to  th« 
bar;  and  ai^er  he  had  kne^ed,  the  Lord  Chan- 
cellor told  him,  **  That  the  House  had  wdered. 
That  he  should  enter  into  a  recogmzanoe  ot 
10,000/.  with  two  sureties  to  be  boimd  with' him 
,  in  5,000/.  a  piece,  to  attend  to  this  House  f)om 
time  to  time,  witil  he  was  discharged  of  hia  Im- 
peachment" And  asked  him,  <*  WheUier  he 
could  offer  two  sureties  aa  were  auffici^  per- 
sons?" And  he  propounded  the  earl  of  Dmet' 
and  I^Cdd.  and  die  k)rd  Hatton.  .  Whidi  tha 
House  accepted  of;  and  accordingly,  in  open 
court,  entered  into  a  recognizance. 

The  question  was  propounded,  **  Whether 
there  shall  be  now  an  address  to  the  kiag,  to 
suspend  sir  William  Scroggs  from  the  executioii 
of  his  pbice,  until  his  trialbe  ovterP"  The  pre* 
vioufi  question  being  put,  "  Whether  this  ques-. 
,  tion  shall  be  now  put  ?"  It  was  resolved  in  Umi 
negative. 

'*  Dissentientiimt^ 

*'  Kent,  Salisbury,  Sbaftsbury,  Huntingdon^ 
Clare,  Rivers,  £i»ex,  Stamfbid,  Maodesfield-, 
Grey,  Manchester,  Herbert,  Howard,  Skiflblk, 
Pagett,  P.  Wharton«  Cariisle,  RockingtePD^ 
Crewe.'- 

HoosB  or  CoMifoifs*  Jatmary  8*.  « 

Debate  in  the  Conunona  on  the  Lords  net 
committing  Lord  Chief  Justice  Scr^igga,  &c. 

Sir  WdUam  Jones.  The  charge  against  lord 
chief  justice  Scrogs^  is  at  common-law  and 
statute-hiw  both.  I  take  it  to  be  treasen  in  one 
person,  and  not  in  another ;  an  inferior  peraon. 
And  in  one  in  high  place,  where  he  does  ob- 
atract  justice,  and  cnanffe  the  law,  is  treaaon  at 
common-law.  We  all  know  die  plot  was  car- 
ried on,  and  that  ia'  treason.  To  deftine  .tihe 
.  evidencoi  and  binder  the  auppicandn  of  the 
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|iol»_I'  9Uff  m  trema  ^J^^.  ft^otM*    I  ny  1  nich  judg;es  ?  I  would  appoint  some  firentkmeB 

I  to  search  precedents  to  ofier  the  Lords  a  Con- 
ference, with  reasons,  &c. 

^  Mr.  Powle,  Since'this  matter  is  brought  into 

dispute,  I  am  the  more  glad  that  it  is  upoB 

this  person^  with  so  many  crimes  upon  him.  It 

seems  as  if,  right  or  wrong,  the  Lords  will  have 

disputes  \tith  you.     TThe  consequence  e\€stj 

body  sees,      llie  Lords  have  a^nowledgeJL 

that  they  ought  dejure  to  commit  lord  Daiiby^ 

Sec,  At  tne  beginning  of  the  long  paihament, 

twelve  of  the  bishops  made  protestation  agamst 

the  proceedings  oi  parliament,  and  this  was 

then  taken  for  High-Treason,  and  if  my  notes  be 

true  upon  ^neral  accusation  the  L^rds  took 

commiseration  on  them,  and  bailed  them,  and  the 

Commons  sent  up  word  to  the  Lords,  "  Thai 

they  were  not  bauable  but  by  tlieir  confenL** 

This  was  February  16, 1641. 

Sir  Ft,  Wiunington.  I  concur  with  Powk, 
**  That  the  manaranent  of  this  business  in  the 
Lords  House  riJatiii^  to  Scroffgs  looks  like 
an  industrious  di^iosition  to  break  us.*^  These 
proceedings  to  me  are  wunderfuL    I  would  not 
invade  the  rights  ef  die  Lords  in  what  they  do* 
They^are  now  in  their  judicial  capacity  as  a 
court;  and  not  in  their  legislatire,  and  so  we 
may  search  the  record,  ai^d  take  out  copies. 
The  fact  has  ben  stated,  and  I  have  been  indos*- 
trious  toenqiure  into  tlie  reason.  It  is  wonder- 
ful to  all  I  speak  with*    It  is  said  '^  Their  rea- 
sons are,  that  this  diarffe  is  not  treason  within 
the  statute,  and  so  it  is  discretionary  with  them, 
and  they  may  alter  their  order.'*    But  the  sta- 
tute is  ent  of  their  case.    We  shall  show  them 
th^  arein  the  wrong,  as  well  as  ba  Danby's 
case.    But  as  for  altering  their  order,  we  have 
as  mat  right  in  the  process  and  management 
of  tne  impeaehment  as  in  the  justice  of  it 
The  reason  is,  that  the  person  is  only  aaswer- 
•Ue  for  die  crimes,  and  i  never  beard  that  the 
persons  that  are  to  judge  became  bail  fin*  the 
penoB  to  be  tried.  We  are  l&e  to  ha?e  admira- 
ble determmations.    Our  inher&nce  is  right 
of  process  of  the  law,  as  wett  as  in  the  judg- 
niaitof  theiaw.    For  the  kinff  to  seipiester 
him  fr<Hn  his  place  they  woura  not  address 
for  it,  but  leave  it  to  Scro^'s  modesty  whe- 
ther he  would  exercise   it,   or  no;   but  this 
Lords  will  not  commit  him.    What  makes  me 
stand  up  is,  that  we  diould  not  now  make  a 
doubt  of  what  was  alwinrs  no  doubt    There- 
fore I  vrould  not  search  ror  precedents,  whether 
it  be  our  right  or  no,  but  to  strengthen  the  opi- 
nion of  the  world,  now  the  nation  is  upon  its 
last  legs,  that  we  may  avoid  all  cause  or  diffe- 
renoe  with  die  Lords ;  if  it  be  possible,  that 
thing  may  not  receive  the  least  doul>t,  nor  the 
least  delay.  It  is  strange  that  lord  Danby,  who 
had  so  mighty  fnends,  and  made  so  mighty  a 
contest,  and  held  the  white  stalT  against  ua» 
should  be  committed  by  the  Lords,  and  that 
such  an  inferior  person  as  Scroggs  should  be 
so  supported,  as  if  he  must  still  hold  his  place 
against  us.     I  would  not  search  precedents  as 
a  doubt,  but  toitrengdien  our  right  at  a  Confix- 


Scroogs  is  guil^  ;  I  wisH  he  were  not 
The  huAf  as  appears  by  their  Journals,  have 
been  pleaaed  to  read  the  Articles  we  sent  up 
a||«ntt  him,  and  without  hearing  us,  have 
gwen  judgment  already.    The  prayer  of  the 
mmeaehment  is,  **  That  the  Loros  would  com- 
'nwbiin."  But  instead  of  a  prerious  ouestion, 
they  have  hailed  him ;  and  likewise  ror  sus- 
pending him  his  pbce,  by  their  books  it  appears 
they  would  not  put  a  question.'  That  is,  **  he 
riiail  continue  m  his  plaee  notwithstanding 
your  Impeeefamcnt."  In  lord  Danby 's  case,  his 
charge  was  not  so  plainly  treason  as  thttear- 
tides  arej  and  die  Lords,  upon  your  demand, 
and  upon  conference,  declared,  '*  That  of  right 
heoaght  to  be  committed.''    How  it  came  to 
*be  good  law  in  lord  Danby's  case,  and  not  in 
this.  Ism  at  a  stand.    I  would  not  have  any 
didiBrence  with  the  Lords,  but  out  of  fear  of  that 
I  would  not  have  our  privileges  torn  from  ns ; 
so  that  what  vrasddiv<aed  in  that  conftrence  re- 
latinpf  to  lord  Danby,  so  pleasing  to  this  House, 
has  been,  in  one  instance,  Uemished  by  bailing 
toottgs,  and  in  another  by  not  suspending  him 
his  pttoe.    I  woidd  appomt  theretoie  a  com- 
mittee to  prepare  the  matter,  that  by  Monday 
morning  you  may  be  able  to  go  to  Conference 
with  theJLordsaboutit 

Sir  7%amai  Lee,  This  is  not  the  first  time  diis 
question  has  been  in  this  House :  in  the  ease  of 
loid  Clatendon's  iuipeachment,  the  Lord»  would 
not  commit  him  before  the  Articles  were  broiwht 

3.    Tlie  Lords  refused  it,  the  Commons  insist- 
Qpon  it,  and  the  consequence  was,  lord  Cla- 
vendon  ran  away,  made  his  escape,  and  to  salve 
up  all,  the  Loros  sent  down  a  mil  of  banish- 
ment   In  the  case  of  lord  Danby,  the  Com- 
mons sent  up  articles  of  impeachment,  which 
were  not  so  direcdy  treason  within  the  statute, 
as  the  other,  and  afher  several  Conferences, 
ftn  ezpedieiit  wasfhnnd  out ;  which  was  a  pro- 
loeatiOQ  of  die  parliament     Now  the  Lords 
teu  yon,  that  one  pariiament  will  correct  the 
errors  of  another;  and  t^  us,  that  the  Com- 
mons have  got  a  great  point,  that  an  impeach- 
ment diall  condnne,  though  the  parliament  be 
pftffogned  or  dissolved.    And  if  ficroggs's  own 
modcsrty  make  him  not  withdraw,  Siey  have 
mad^  a  resolution  that  he  must  be  continued 
<aa4soiiie  of  the  Lords  differed  at  the  Confer- 
tenco  about  it,  as  yon  have  heard.)     Now  it 
seems,  in  this  parliament,  the  Lords  fo  about 
to  eorreet  an  error  they  diink  they  did  in  the 
other.    I  was  loth^  the  other  4ay,  to  oppose 
die  articles  passing,  &c.    But  consider  that,  if 
this  man  be  litde,  end  therefore  you  quit  it,  re- 
solve never  to  have  impeaehmentin  parltament 
more.    The.lato  duke  of  Buckingham,  upon 
i^iprebeniion  of  his  charge,  dissolved  two  par- 
Imments,  and  c^isidcr  what  a  condition   we 
^A««  in  whilst  lord  Ihuhy  held  the  staff.  If  we 
areinsiiohaeonditioawith  so  little  a  man  as 
Scroggs,  and  have  so  much  di^culty,  and  the 
LomwiU  nott^k  it  troaaon,  ontess  imme- 
diately o^ainstdie  Idng,  what  eondition  shaU 
ve  be  in,  if  we  ha?e  n  popish  saooeasor,  and  I  reaoa. 
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Sir  John  Trevor,  I  had  occasion  to  look  iipon 
the  precedent  of  50  Edw.  8,  and  it  appears 
upon  the  rolls,  that  lord  Latin^er  upon  the  im- 
peachment of  the  Commons,  was  committed  to 
the  Marshalsea,  and  he  was  bailed  by  five  bi- 
shops, three  earls,  fifteen  barons,  and  thirteen 
Commons.  Here  appears  a  light  in  the  Com- 
mons to  his  bailment,  because  the  thirteen 
-Commons  became  liis  bail  by  consent  of  the 
House,  4  Rich.  2,  lord  Ferrers  was  bailed, 
hut  it  is  not  certain  whether  the  Commons  baOed 
iiim,  but  the  Commons  always  had  a  part  in 
consenting  to  it  But  there  is  a  diifTerence  when 
the  charg[e  is  not  from  the  Commons.  In  king 
James's  time,  in  the  impeachment  ajs^ainst  lord 
Bacon  and  sir  John*  Bennet,  &c.  tnere  were 
never  any  articles  against  them  from  the  Com- 
mons ;  but  complaint  was  made  at  a  Conference 
Afi;ainst  them,  and  the.  Lords  formed  the  arti- 
cles ;  but  when  any  articles  bordered  upon  trea- 
son, as  these  against  l^rog^  do,  tne  Lords 
Ixave  always  seouestered  the  person. 

Ordered,  <*  That  a  Committee  be  appointed 
to  inmect  the  Journals  of  this  House,  and  of 
the  House  of  Lords,  and  precedents'to  justify 
and  maintain.  That  die  Lords  oti^ht  to  commit 
persons  to  safe  custody,  when  impeached  for 
iii^h  treason  by  the  Commons  in  parliament." 
In  two  days  afler  the  parliament  was  pro- 
TOffued  td  January  20,  and  soon  afto  wds  dis-, 
solved  by  proclamation,  and  a  new  parliament 
Iff  as  summoned  to  meet  at  Oxford  on  Harch  21. 

.  House  of  Lords,  March  24. 

The  Aniwer  of  or  Wiiliam  Scroggs,  knight, 
was  read,  as  foUoweth : 

M  Tbe  ANSWER  of  Sir  WM.  SCH06GS,  knt. 
Chief*  Justice  of  his  M^esty's  Court  of 
King's-bench^  to  the  Articles  of  Impeach- 
ment exhibited  a^punst  him,  by  the  Com- 
mons of  England  m  the  late  Ptoliwnent  as- 
sembled, 

"The  said  sir  William  Scroggs,  by  and 
under  protestation,  that  there  is  no  manner  of 
high  treason,  nor  any  overt  act  of  hi^  treason, 
particularly  alledgea  or  expressed  m  the  said 
Articles  of  Impeachment,  to  which  the  said 
Wilfiam  Bcroggs  can  or  is  bound  by  law  to 
make  any  Answer  unto ;  and  saving  to  him- 
self (and  which  he  praveth  may  be  saved  to 
him),  both  now  and  at  all  times  hereafter,  all 
and  all  manner  of  benefit  and  advantage  of  ex- 
ception to  the  insufficiency  of  the  said  Articles 
in  point  of  law,  as  well  for  that  there  is  no  overt 
act  of  treason  expressed  themn,  us  fbr  all  other 
the  defects  therein  appearing^ :  for  plea  thereto, 
he  saith.  That  he  is  in  no  wise  gnilty  of  all  or 
any  the  crimes,  offences,  or  nusdemeanom,  of 
what  nature,  land,  or  auality  soever,  by  the 
said  Articles  of  Impeachment  charged  upon 
turn,  in  manner  and  form  as  in  and  by  the  said 
Articles  is  supposed ;  which  he  is  ready  to  av^ 
and  prove,  as  th»  honourable  House  shall 
award:   and  humbly  submitteth  himself  and 

the  {vftioe  of  his  cause  to  tb»  most  bouoiffsUe 


House ;  and  prayeth  to  be  discharffed  of  the 
premises,  and  to  be  hence  dismissed,  and  ac- 
quitted of  all  the  matters,  crimes,  mndemean- 
ors,  and  ofiences,  in  and  by  the  said  Articles  of 
Impeachment  charged  upon'him,  &c 

"  WttL.  SCBOOOS."* 

Afier  this,  a  Petition  of  sir  Wm.-  Scroggs 
was  read. 

'<  To  the  Right  Honourable  the  Lords  Spiritual 
and  Temporal  in  this  present  Parliament 
assembled.  The  humble  PEnrioN  of  sir 
William  Scroffes,  knight,  Lord  Chief  Jus- 
tice  of  his  Haiesty's  Court  of  King's 


Bench. 


"  Sheweth  ;  That  your  petitioner,  aSae  last 
pariiamen^t  was  impeached  before  yonr  lord- 
ships, by  the  House  of  Commons,  of  several 
Articles,  stiled  High  Treason,  and  other  gfreat 
crimes  and  misdemeanors.  To  which  your  pe- 
titioner hath  now,  with  the  fbnst  opportumty, 
put  in  his  Answer  into  this  hononranle  House. 
Your  petitioner  humUy  prays,  that  your  lord- 
ships would  be  pleated  to  appoint  some  shoit 
day,  for  this  present  H<>u8e  of  Commons  to 
reply ;  that  so  a  convenient  day  may  be  ap- 
pointed for  the  hearing  of  the  cause,  niat  your 
petitioner  may  no  longer  lie  under  the  reproach 
of  the  word  high  treason.  And  your  peti- 
tioner, as  in  duty  bound,  shall  ever  pray,  &c.  * 

«  Wax.  ScBOoos.'* 

Ordsred,  That  the  copies  of  this  Answer  snd 
Petition  shall  be  sent  to  the  House  of  Comr 
mons. 

But  the  parliament  being  soon  afler  pra> 
rogued,  this  affair  was  dropped;  however,  it 
was  thou|g^t  proper  to  remove  Scroggs  fiom 
bmg^Chlef  Justice ;  which  was  done  with  all 
the  marks  of  favour  and  respect,  being  allowed 
a  pension  for  life.  But  a  parliamentary  oea« 
sure  did  not  hinder  the  court  from  preferring 
others,  who  had  been  censured  a  little  before  ; 
as  may  appear  by  these  Votes  of  the  House  of 
Commons. 

October  29, 1680. 

Resolved,  «<  That  sir  Francis  Wftiiens,  tj 
promoting  and  presenting  to  his  majesty  an 
address,  earpresshig  an  abhorrence  to  pOTtkm 
his  migesty  fhr  the  calling  and  sittmcf  of  par- 
Kamenti,  Kath  betrayed  the  ididoubted  rights  of 
the  subjects  of  Engfand.'* 
'  Ordered,  *«  That  sir  Francis  Withens  be  ex- 
pelled this  House  for  tbb  high  crime  ;  and  that 
ne  receive  his  Sentence  at  the  barof  tii»  House 


■iM. 


«  Mt.  Hatsdl  (Nbtesto  4  Precedents,  117» 
144,  145,  156,  li>9,)  relies  very  much  npon 
this  case  in  refutation  of  Bladcstone's  posfition 
that  a  commoner  cannot  be  impeached  before 
tiie  Lords  for  any  capital  offence.  As  to  whidi, 
see  the  Oaseof  JSdnmd  Fitz-harris,  a.i>.  lOSly 
infrtt, 

t  As  to  tiie  conthmaace  of  partiamentaiy 
unpeachmeats  notwithstsading  prorogsliQB,  aet 
the  Case  of  the  ewl  ef  ]>»l»y,  «i^ 
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npott  his  kBM  fttMn  Mr.  dpMker."*    (Which 
he  reoehred  acoovdiogly.) 

November  13, 1680. 

Resohred,  «*  That  sir  George  Jeffenes^f  Re- 
coider  ok*  London,  by  traducing  and  obstructing 

*  <<  The  merit  of  this  raised  him  soon  to  be 
a  judge  ;  fbr^  indeed,  he  had  no  other  merit." 
BunaeC 

f  The  following  is  Roger  North's  account  of 
this  matter :  ^  The  next  case,  that  came  on, 
was  that  oF  sir  Georee  Je£Mes,  the  Recorder 
of  London,  which  had  as  poor  a  come-off.  Our 
History  [Kennet]  here  telis  us  that  he  was  re- 
moved from  his  Kecordership  by  vote,  which 
was  not  so,  as  will  appear.  But  there  was  a  trick 
&bo  in  that  matter ;  for  the  party  had  a  great 
mind  to  vet  air  Georro  Treby  m  to  be  Re- 
corder of  London ;  for  he  was  a  trusty  confident 
of  laction.    It  seems  that,  in  conclusion,  «pr 
Geotge  Je£feries  had  a  reprimand  upon  Ids 
knees  at  the  bar,  and  so  came  off  for  his  crime 
ofahhopring;  which  was  tlioueht  a  fair  com- 
position, after  such  discourse  as  nad  been  of  im- 
peachiny  their  heads  off.    But  the  preUroinary. 
article  nne  oud  won,  was  that  he  should  sur- 
render his  place  of  Recorder,  to  which,  in  the 
end,  he  agreed,  and  did  accordinfflvt  and  (as 
was  conrated^  Trcl>y  succeeded  him.    But 
this  offence  of  his  was,  bv  the  order  of  the 
House,  intimated  to  the  lord  mayor  and  aider- 
men;  that  th^  miffht  not  want  a  cause  to  re- 
tnm  upon  a  naammras,  in  case  they  should 
thereupoiLhaTe  turned  him  out ;  for  if  he  had 
not  eomnlied,  but  stood  on  his  right,  he  must 
have  bwi  all  the  defences  the  law  allowed,  and 
m^ht  hare  argued  such  a  matter,  returned,  not 
to  be  a  sufficient  cause  ;  and  the  judges  woukl 
h&Fc  done  him  right.   This  consideration  made 
the  party  take  up  the  intimidating  process,  and 
gain  posaession  1^  a  surrender  without  suit  in 
ULW.    Hie  great  difficulty,  that  lay  upon  the 
spirits  of  sir  Qeotjge  Jefieries,  was  to  come  off 
weB  with  the  king' ;   lest  tiiis  comnounding 
ifrith  the  Commons  should  confoona  him  at 
Court.    Therefore  he  begged  of  his  majesty 
that  he  would  give  him  leanre  to  surrender  his 
^aoe ;  which  Sieldng  was  loth  to  do,  because 
Ae  was  of  such  an  over-ruling  genius,  and 
stem  behaviour  towards  men  whom  he  pre*- 
tended  to  awe,  as  enabled  him  to  be  very  influ- 
enlial  among  the  citizens,  and,  in  other  respects, 
cocddnot  be  so  well  employed.    He  beseeched, 
entreated,  and  importuned  tlie  king  so  very 
much,  diat,  at  last,  the  king  grant^  his  re- 
quest; so,  having  hb  nu^esty's  leave  to  resijHfn, 
he  took  his  chiding,  and  was,  as  he  thou^t, 
reciui  in  Curia.    But  the  ever  facetious  king 
uras  pleased  to  laugh  and  say  that  s^r  George 
J^Bnies  was  not  parliament  proof ;  and,  how- 
ever he  found  interest  in  comers  about  the 
court,  the  long  never  had  a  real  value  for  him 
•ftes.'*    Examen,  p.  550. 

Sir  John  Reresby  gives  us  the  following  por- 
ticahn  respecting  jSfeiries : 
^^The  nsKk  day  I  hastened  to  dine  with  sir 
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petitioning  for  the  sitting  of  this  parliament, 
iiath  betrayed  the  rights  of  the  subject." 

Ordered,  "That  an  humble  address  be  made 
to  his  mi^esty,  to  remove  sir  George  Jefferi^ 
out  of  all  public  offices. ' ' 

James  Smith,  the  lord  mayor  of  London,  whom 
I  had  formerly  known  mtimately  well,  and 
who  was  of  a  very  loyal  club  in  the  city,  where 
I  used  to  go,  while  the  fanatic  flot  was  in 
agitation.    This  gentleman  complained  to  me, 
that  he  enjoyed  no  more  than  the  bare  title  of 
lord  mayor,  the  lord  chief  justice  Jeffories 
usqrping  the  power  ;  that  the  city  had  no  sort 
of  intercourse  with  the  king,  but  by  the  inter- 
vention of  that  lord  ;  that  whatever  was  well 
done  in  the  city,  was  attributed  to  his  inffuence 
and  management ;  and  that  himself  and  the 
al<fermen  were  by  the  Court  looked  upon  no 
better  than  his  tools  :  that  upon  all  occasion* 
his  lordship  was  so  forgetful  of  the  high  dignitr 
of  Uie  city  as  to  use  him  and  bis  bretliren  witn 
contempt ;  in  fine,  that  the  lord  chief  justice  / 
was  to  be  pitied  ;  that  his  haughtiness  would 
be  the  ruin  d'  him  ;  and  that  he  actually  in- 
tended to  let  the  king  into  the  mystery  of  these 
things;  but  that  he  thought  the  present  time 
was  not  altogether  so  proper,  seeing  a  remon- 
strance of  this  tendency  might  be  construed 
into  mutiny  and  disaffection.     I  answered,  that 
the  king  was  too  well  acquainted  with  the  b>rd 
mayor's  services  and  integrity  to  suspect  him 
of  tl»t,  and  that,  in  my  opinion,  now  was  the 
fittest  time  for  exposing  a  man  in  that  credit  at 
court ;  for  that  now  me  greatest  notice  would 
be  taken  of  all  such  grievances.    Indeed  I  was 
sorry  at  my  heart  to  see  such  good  men  dissa- 
tisfied in  any  degi-ee  ;  but  I  wras  as  glad  to  find' 
this  proud  man  seen  through;  tor  he  had  to' 
my  Imowledge  used  the  city  of  York  as  seur- 
vily   as   it   was  possible  -for  him  to  use  the 
city  of  London.     For  at  York  he  put  out  five 
akiermen  though  he  had  solemnly  engaged  to' 
keep  them  in,  and  that,  without  so  much  as 
allowing  them  to  be  heard  as  to  the  crimes  they 
stood  accused  of.    The  lo^d  mayor  said  the' 
very  same  had  been  frequently  practised  in 
London,  and  that  many  had  been  turned  out  of    ' 
their  employments  without  so  much  as  beinff 
suffered  to  make  their  defence.    In  short,  I 
was  at  the  very  same  time  told  by  one  of  the' 
lieutenancy  of  the  city,  that  should  the  duke 
of  Monmouth  give  a  blow  to  the  king's  forces, 
it  was  much  to  be  feared  there  would  be  an  in- 
surrection in  London." 

<*  A  few  days  afterward,  I  dined  with  the 
lord  Chancellor,  where  the  lord  mayor  of  Lon*> 
don  was  a  guest,  and  some  other  gentlemen. 
His  lordship    having,   according  to  custom, ' 
drank  deep  at  dinner,  called  for  one  Mount-  ' 
fort,  a  gentieman  of  his,  who  had  been  a  co^ ' 
median,  an  excellent  mimic  ;  and  to  divert  the 
company,  as  he  was  pleased  to  term  it,  he  made' 
him  plead  before  him  in  a  feigned  cause,  durii^ . 
whicn  he  aped  all  the  great  lawyers  of  the  age,  - 
in  thdr  tone  of  roiee,  aad  in  their  action  and ' 
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Sbendan,  whose  dischftim  by  baioo  Weston 
gaye  offence  to  the  House  of  CommoDS,  apy^ears 
to  hare  been  for  breach  of  privilege,  continued 
in  custody  to  which  he  had  been  previously  com- 
mitted, but  for  what  offence  does  not  distinctly 
appear. 

The  House  of  Commons  on  December. 9th, 

16ao,  ordered  that  he   should  be  forthwith 

brought  in  the  custody  of  the  Se^eani  at  Arms 

to  the  bar  of  the  House.  Tiiis  was  acoordinsfly 

done,  and  he  was  examined  oonceming  D?w. 

del,  Uie  priest,  &c.  After  which  it  was  ordered, 

that  he  should  continue  in  custody  of  the  Her- 

jeant  at  Arms  during  the  pleasure  uf  the  House. 

On  the  next  day,  Friday,  the  10th,  a  report 

was  made  upon  his  papers  and  he  was  again 

examined.    On  Wednesday,  the  15th,  he  was 

^  his  own  desire  again  adiuitted  to  the  House 

And  examined. 

<  On  -Thursdav  December  SOth,  1680,  and 
ihe  next  day,  the  following  debates  took  place 
«n  his  habeas  corpus  : 

On  Mr.  Sheridan's  Habeas  Corpus. 

Mr.  Botcitwen,  Mr.  Sheridan  stands  com- 
mitted, as  a  judgment  of  the  House,  for 
breach  of  privilege.  It  seems  to  me,  that 
liis  commitment  does  run  on  the  hinge  of 
an  act  of  court  in  a  criminal  cause,  which 
We  nuiy  suppose  in  execution,  where  a  Ha- 
baes  Corpus  does  not  lie,  and  he  is  not  bail- 
iMe,  and  the^  will  not  discharge  him  in  a 
court  of  crimmal  causes.  I  think  his  com- 
mitment stands  good,  and  you  are  to  consider 
theprivilegeof  the  House  of  Commons. 

Tne  Speaker.  Qire  me  leave  to  state  the 
matter.  The  thing,  in  fact,  stands  thus.  She- 
ridan and  Day  were  committed  by  vour  order 
the  ninth  of  December ;  they  were  brought  to 
the  bar  the  same  day,  and  oraered  to  continue 
in  custody  during  the  plowure  of  the  House, 
and  no  person  to  be  aomitted  to  come  to  him 
unless  it  were  with  necessaries.  Tlien  that 
order  was  mitigated,  and  you  ordered  him  to 
be  taken  into  custody.    Then  you  ordered  a 

gesture  of  body,  to  the  yery  great  ridicule  not 
only  of  the  lawyers,  but  of  the  law  itself,  which, 
to  qie»  did  not  seem  altog^ether  so  prudent  in  a 
'  nian  of  his  lofty  station  m  the  law  ;  diverting 
it  certainly  was,  but  prudent  in  the  Lord  High 
Chancellor,  I  shall  never  think  it."  ''To  resume 
the  Lord  Chancellor  once  again,  he  had  now 
like  to  have  died  of  a  fit  of  the  stone,  which  he 
virtuously  brought  upon  himself  by  a  furious 
debauch  of  wine,  at  Mr.  alderman  Dunoomb's  ; 
where  he,  the  Lord  TVeasurer,  and  odiers  drank 
themselves  into  that  height  of  frensy,  that, 
aniong  .friends,  it  was  whispered  tfiey  had 
stripped  into  their  shirts,  and  that,  had  not  an 
aof*iaent  prevented  them,  thcnr  had  got  up  on  a 
sign  post,  to  drink  the  king's  heaSh  ;  which 
was  the  attl(|eet  of  much  ^rision,  to  say  no 

WVNTSe." 

See  more  oonoemioff  him  in  this  Collectien 
in  those  Tnal»  in  whicL  he  presided  when  Chief 
Juatioe. 


coounittes  to  examine  him  and  WilsOii.  The 
act  directs,  <*  That  the  ludgea,  within  such  a 
time,  grant  a  Habeas  Corpus,  when  desired^ 
and  they  are  required  to  bail  where  the  act 
grres  that  fibei-ty."  Now  the  queition  is, 
whether  a  Habeas  Corpus  lies  in  case  of  any  of 
your  commitments,  tue  uarliameut  sitting  ? 
(And  he  reads  the  Act.)  In  the  Act  here  is 
nothing  relates  to  parliaroent-commitmenti. 
The  ''  Head-Court'*  is  the  KingVBench,  and 
this  seems  not  to  relate  to  the  parliament.  This 
is  a.  commitment  of  parliament,  and  if  so,  the 
judges  cannot  grant  a  Habeas  Coqms. 

i^rjeant  Muynard*  You  are  going  upon  a* 
sudden  to  give  an  opinion  in  a  thing  not 
thought  of  tefore.  As  1  take  it,  his  Habeas 
Corpus  is  granted  :  now  what  is  to  be  done  in 
this  case  ?  I  desire  not  to  be  concluded  in  any 
thing  I  shall  now  say,  but  I  will  tell  you  mr 
apprehension ;  where  shall  he  ffo  to  be  bailedl, 
but  to  tliis  House  ?  Your* remedy  for  breach  of 
your  privilege  is  commitment,  and  no  action 
can  be  brought  against  either  the  Lords  or 
Commons.  When  you  commit  a  man*  you  do 
not  always  express  the  cause  ;  if  the  judges 
bail  him,  he  is  fl^ne,  and  there  is  an  end  of 
him.  I  would  nave  this  matter  let  alone  till 
to-morrow. 

Se^eant  Stringer.  This  is  a  matter  of  great 
concern.  I  would  consider .  whether  a  jods^ 
can  deny  a  Habeas  Corpus.  By  the  act,  tSe 
jailor  is  to  pay  the  penalty  of  500/.  upon  affi* 
davit  **  That  he  is  refused  the  copy  of  his 
commitment."— So  far  a  judge  may  safely  go. 
But  the  great  point  is,  whether  the  judge  cat 
discharge  him.  If  so,  fareweU  all  the  privit* 
leges  S  .the  Commons !  When  the  matter 
comes  to  a  Habeas  Corpus,  the  judges  may  be 
informed  how  he  stands  conmiitted.  H  it 
saidy  <<  That  this  Sheridan  is  a  second  Cole^ 
and,  if  so»  let  him  be  hanged  as  he  was^ 


man, 

I  would  take  time  to  consider  tKis,  and  I  be^ 
lieve  the  opinion  of  this  House  will  go  a  groat 
way  with  the  judges. 

air  WUliam  Jones.  This  matter  is  of  great 
concernment;  it  concerns  the  privileges  ef 
both  Houses,  and  next,  the  liberty  of  the  siih« 
ject ;  and  I  would  not  have  you  do  anjr  thinff 
in  it  hastily  ;  but  to  i^^poiat  a  oommittee  to 
consider  it^  will  seem  to  make  the  thing  toe 
difficult ;  but  yet  you  are  net  ready  to  oome  tn 
a  resolution  now.  I  must  deny  **  that  tlM 
judge  must  grant  a  Habeas  Gorpos  to  Ais 
man."  This  is  not  a  case  at  commoii-laWy 
but  you  see  that  sometimes  in  disueliim  lbr« 
merly  they  required  a  copy  of  the  oomaut* 
ment.  But  by  this  act,  w  judges  graat  a 
Habeas  Conpus  upon  a  oopy  of  the  coounit* 
ment.  In  this  case,  the  ivAge  is  in  no  danger 
upon  refusuig  the  Habeas  Corpus.  The  Ser- 
jeant says  <*  Shoidan  sent  to  hmi  for  a  copy 
of  his  commitmeiit,"  and  the  serjeant  has  not 
granted  it  to  him;  so  the  Habeas  Ceipos  to  mrt 
yet  granted.  Ifyouplease,!  weuidnotooflpnii 
this,  but  adjourn  the  oonsideratien  of  it 

Sir  Francis  Winniugion.  All  I  move  ier  is 
thifly  *<ThaiDetteaMrial  nor  entijrbe  made 
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ufM>n  your  books  ibr  the  present  ;*'  but  YTpon 
the  whole  frame  of  the  act,  I  see  no  Habeas 
Corpus  Kesupon  a  commhment  of  parliament. 
Serj.  Mttynard.  I  am  clearly  of  opinion  that 
this  is  m  cause  out  of  the  statute  of  Habeas 
Corpus.     That  law  was  never  intended  other- 
wise than  for  commitment  from  inferior  courts, 
and  not  parliameut.  All  bail  is  in  order  to'tria] ; 
when  an  act  of  parliament  says   '*  A  lo^^'er 
court,"  it  never  intends  a  higher.     A  commit- 
ment is  not  only  a  judgement  of  this  House,  but 
mn  exectrticm :  and  though  the  statute  does  not 
mention  the  parliament,  other  courts  shall  not 
^rant  it  in  judgment  and  execution .    There  can 
oe  no  trial  of  one  committed  from  this  House, 
but  in  ^is  place,  and  this  act  is  not  intended  for 
coffiMuilnents  from  hence. 

^T  fVann's  Winnin^tan.  It  is  plain  the  par- 
Itament  is  nut  to  be  inclnded  by  tliis  act ;  for 
the  parhamenl  was  informed,  that  there  was  a 
Habeas  Corpus  to  remove  a  man  from  the 
Tower,  and  they  sent  him  to  Jersey  or  Guern- 
sey. 80  it  plainly  shows  that  it  was  for  the 
growing  evifs  of  removing  men  out  of  the  reach 
of  Habeas  Corpus,  that  this  bill  was  fhrmerly 
brought  in;  and  that  it  was  never  intended 
against  eommttments  of  the  House  of  Com- 
mons. A  man  is  committed  here  in  execution, 
and  it  was  never  intended  that  injustice  should 
flow  from  this  House.  As  Mr.  Sheridan  has 
repented  himself  of  brining  this,  1  could  wish 
he  would  of  his  other  cnmes  also. 

Sir  ThomMi  Ler,  Consider  the  advantage  of 
putting  this  question,  moved  from  the  bar  by 
Jones,  vis.  ^  That  no  Habeas  Corpus  does  he 
during  the  sittmg  of  this  House."  This  court 
is  a  superior  court,  and  no  inferior  jurisdiction. 
I  do  not  see  wh]^  you  sho«dd  make  any  vote  in 
this  ease.  The  judge  haa  the  lawberore  him, 
and  your  vote  cannot  alter  it.  You  may  be  pre* 
jndieed  by  sobjectingyoiir  vote  to  the  interpre- 
tayoB  ana  sennniaB  or  the  judges. 

Sir  William  Puueney,  In  this  case,  a  vote  is 
necessary,  ebe  the jndees  will  not  know  what 
they  oo^t  to  do,  and  what  net.  You  have 
Toted,  *<  That  the  judges  oannol  grant  a  Ha- 
beas CMrpns  agfdnst'tTO  common  nrivileffes  of 
this  House. "  1  would  have  the  judges  tuce  no- 
tice of  it,  and  thercfert  I  am  ibr  a  vote.  I  do 
not  know  that  diia  Hmne  has  power  to  eomnit 
but  in  ease  of  bleach  of  privilege,  and  I  would 
so  restnan  it  m  Ae  vote. 

Mr,  Pnut  Foley.  Ihavek>eked  over  the  act, 
and  am  of  opinioii  tiiat  a  Habeas  Corpus  does 
not  lio  in  this  ease,  and  may  be  refused  in  case 
it  should  bo  required  by  tnbact.  A  Habeas 
Corpus  was  never  granted  upon  a  oommitnent 
by  parKaanent  fbrmerly ;  no  precedent  can  be 
shewn  of  it.  You  eommit  fir  contempt,  auod  it 
must  be  in  such  eases  where  the  party*i»ba3a^ 
Ue.  If  you  pot  a  question,  I  would  be  loth  to 
have  onr  ^rivfleges  (which  ^is  our  onty  power) 
to  be  kidged  in  oommitmentB  upon  impeaeh- 
nents,  wiMreaswe  havo  power  to  send  Ibr  idl 
people  ednmoncn. 

Thefl^for.  Itiiaesw  iS'  partieularaa  to 
yr.  OietidttB)  iai4  »«at  of  &o^  powtfof  tiie 


act  of  Habeas  Corpus  ;  and  why  will  you 
make  any  question  upon  it,  upon  general  com* 
mitments  of  the  House. 

On  the  latter  of  the  abovementioued  da^^s^ 
his  case  was  thus  spoken  of: 

Serjeant  Maynard  supposed  Sheridan  should 

bring  on  action  against  niejud^^'e,  if  your  com* 

•  mitnient  be  for  bivarh  of  privilege,  no  inferior 

court  will  judge  of  it;  but  if  the  commitment 

be  not  li>r  breach  of  privilege,  you  mav  mend  it. 

Mr.  Harbord,  I  appeal  to  you,  if  ever  yotf 
discharge  a  man  that  does  not  acknowledge  the 
jurisdiction  of  the  Housi^e,  and  acknowledge  bin 
fault  ?  Till  he  has  done  so,  let  him  remain  in 
custody. 

The  Speaker.  If  you  should  do  as  Maynard 
moves,  your  order  for  breach  of  privilege  is, 
as  if  after  commitment  they  should  mend  the 
record  in  Westminster-hall.  Shei'idan  was  in 
custody  before  the  paper  that  reflected  upon 
( your  members,  and  broke  your  privileges,  was 
feund.  So  the  first  order  tor  commitment  was 
upon  another  occasion. 

Mr.  Paul  Foley.  Though  Sheridan  was  sent 
for  in  custody  to  the  bar,  yet  the  continuatioR 
of  him  in  custody  was  for  Breach  of  privilege. 

Sir  Thomas  Lee.  I  would  have  it  considered 
how  you  will  mend  a  commitment  afterwards ; 
if  he  nas  a  copy  of  his  oonunitment,  genen^, 
and  now  comes  an  amendment  of  the  commit- 
ment, for  breach  of  priviWe,  a  month  after  F 
The  general  debate  ran,  ^'  That  he  held  a  dan- 
gerous correspondence  vrith  the  didce  of  York, 
and  was  a  second  Coleman."  Gentiemen  were 
sent  to  search  his  papers,  and  found  a  paper  in 
his  closet  not  printed  nor  published.  Pray  let 
the  thing  stand  upon  its  own  foundation,  with* 
out  mending  it. 

Sir  Fr.  WinningtiM,  The  fkmoos  case  of 
lord  Shaftsbmy,  when  upon  a  commitment  by 
the  Lords  he  was  brougfht  by  Habeas  Corpus 
to  the  King's-bench  bar,  there  vn»  no  return 
made,  and  he  was  dischaxged  $edente  FariiO' 
mento.  If  a  rule  of  court  w  iU^entered,  lap^ 
peal  to  you,  if  it  be  not  mended  eve^  day  m 
an  inferior  court  P 

Mr.  Powle.  Whoever,  in  this  place,  speaks 
for  limiting  your  power  is  not  so  &vocurably 
heard,  as  he  that  speaks  to  enbige  it  *  SUite 
*  super  vias  antkpias.'  I  am  afraid  wo  are 
about  removing  the  ancient  land-marks,  which 
mity  return  to  their  old  bounds  again.  Your 
power  is  part  of  the  judicial,  and  part  of  the 
legislative  anthority,  and  it  is  bat  part  onlyi 
Anciently  ^e  iudiGml  power  of  pariiameot  was 
exercisea  by  King,  Lords,  and  Commons ;  bul 
for  aeme  ages  past^  we,  and  the  Lords,  by  tacit 
consent,  have  had  a  separate  jurisdietiOB  in 
that -point,  and  they  punish  for  their  bvcadies 
of  privilege,  and  we  for  onrs.  This  case  of 
Sheridan,  I  confess,  goes  beyond  your  ancient 
privilege ;  they  took  no  jurisdiction  up4Mi  them* 
selves,  but  eitnes  did  said  to  theliwds  if  the 
thing  dsservedan  impeachment,  ordismiMad 
it  to  the  Inw  in  the  lovrcr  oontta  at  West* 
minslBr*   Ldo  nyt  tate  the  wmh  m  ik%  psyy 
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Sir  Thomat  Clargu.  Lord  Shaftsbary  iras 
oommitted  by  parliament,  and  took  oat  lus  Ha< 
beasCorpoa,  but  tlie  judges  kad^e  discretion 
to  remand  him ;  and  a  Habeas  Corpus  does 
lie  unless  for  treason,  felony,  or  in  ezecutioa  and 
convict  persons,  &c.'  Commitments  of  the 
Commons  are  in  execution.  As  I  now  stand 
i4iprized  of  it,  the  Serjeant  may  carry  Sheridan 
to  the  judge  with  the  cause  of  his  Commitment. 

Sir  Franc'u  Winnington.  I  take  this  business 
to  be  worth  your  consideration.  The  case  of 
lord  Shaflsbury  is  not  this  case.  The  act  of 
Habeas  Corpus  was  made  since  that  time.  On 
the  other  hand  it  was  rarely  found,  that  a  per- 
son, committed  by  either  House,  has  been,  sent 
for  by  the  judges.  As  I  would  do  justice  to  the 
subject,  so  I  would  not,  out  of  compliment,  gire 
up  your  privilege.  I  would  adjourn  this  debate 
titUto  monrow,  and  go  upon  the  business  of  the 
day.  I  speak  not  for  an  order,  but  because 
there  is  a  penalty  in  the  statute,  I  would  con* 
^ider  of  it  for  the  Seijeant's  sake. 


found  in  Sheridan's  study,  to  be  a  'breach  of 
privilege  against  your  members,  he  having  not 
published  the  paper.  Here  is  neither  actual 
force  against  your  members,  nor  suits  of  law. 
If  the  courts  below  cannot  reform  your  error, 
it  is  fit  you  should  do  it  yourselves.'  If  this 
man  be  not  in  custody  for  breach  of  privilege, 
I  would  release  him,  and  all  that  are  so  oom- 
mitted, and  reform  yomr  own  error. 

On  Friday  January  the  7th,  1681,  the 
House  was  mfonned,  that  a  writ  of  Habeas 
Corpus  liad  been  directed  to  the  Seijeant  of  the 
House,  to  bring  the  bod  v  of  Mr.  Sheridan  to 
Mr.  Justice  Kaymond*s  house  in  Chancery 
Lane. 

Mr.  Boscawen.  The  judge  might  not  have 
llpone  so  far  as  he  has  done.  It  may  be,  the  Ser- 
jeant had  other  prisoners,  and  yoiir  commit- 
ment of  Sheridan  u  not  for  breach  of  privilege. 
He  is  a  Serjeant  at  Arms,  though  he  attend  the 
House ;  so  it  does  not  appear  but  that  the  Ser- 
jeant jnay  have  Sheridan  in  custody  upon  ano- 
ther warrant.  I  would  be  careful  to  pres^re 
the  privilege  of  the  House  on  the  one  hand,  and 
the  Habeas  Corpus  on  the  other.  I  would  have 
th^  Seirjeantgive  the  judge  an  account,  "  That 
he  has  Sheridan  in  custody,  but  that  he  knows 
Bot  that  he  has  him  legally,  6cc" 


Grey  says  it  was  a4Joumed  to  the  next  day, 
but  he  does  not  make  mention  of  any  forther 
debate  oonoecning  it  during  the  continuance  of 
that  paiiiament,  which  was  shortly  afterwards 
dissolved. 


977.  Proceedings  in  Parliament  against  Edwabd  Fitzhaerxs,  upon 
an  In^peachment  for  High  Treason :  S3  Charles  II.  a*  v. 
1681.  [Journals  of  both  Houses.  8  Grey ^s  Debates,  SOS. 
4  Cobb.  Pari-  Hist  IS  14.] 


HoDsB  OP  Commons,  March  25,  1681. 

OlR  €}eoTge  Treby  aoqnamts  the  House,  Tliat 
he,  together  with  sir  Robert  Clayton,  had  taken 
the  Examination  of  Edward  Fitzharns,  relating 
to  the  Popish  Plot :  which  ho  read  in  his  place ; 
and  afterwards,  dehrered  the  same  inattiie 
clerk's  table :  where  the  same  being  read  is  as 
jfeUQweth ;    ^ 

The  Examinatioa  of  Edward  FrrziUBBis,  re- 
lating lo  the  Popish  Plot. 

'  Who  sinthf  That  he  was  bom  in  Irdand,  and 
lithe  son  of  sir  Edward  FitBharris;  and  that  he 
was  bred,  and  is,  a  Roman  Catholic:  That,  in 
1063,  he  went  first  out  of  Ireland ;  and  then 
Went  into  France,  to  learn  the  langnage,  as  an 
accomplishment,  bemg  then  of  the  age  of  14 

£MDrs.  In  1665  he  returned  thence,  throu^ 
ngland,  into  Irebmd ;  where  he  continued  till 
about  1668,  when  he  went  to  Prague,  in  order 
to  scffe  the  emperor  in  his  war  in  Hungaiy; 
bat,  there  then  finding  a  peace  concluded,  ne 
came,  by  the  way  of  Fmnders,  into  England. 
.  And  tnen  sir  Geom  Hamilton  beii^  about 
nistng  a  regiment  of  1,500  foot  in  Ire&nd,  for 
tlw  French  king's  service,  this  ezaminant  ob- 
tained from  sir  Geofge  Hamilton  a  commiwion 
to  be  captain  of  one  m  the  companies  in  that  re- 
(iBNnttobaraia^;  whereupon  h«  w^al  into 


Ireland,  raised  the  oompany,  and  oondueted 
them  into  France :  and,  soon  after  his  laadinj|r 
there,  he  was  reformed,  and  discharged  of  bia 
said  command :  whereupon  he  went  to  Ptev  ; 
and,  having  but  little  moiiey,  he  liv^  there  dif* 
ficttlfiy  about  a  year. 

In  167S,  gomg  about  to  take  his  leave  of 
Father  Gougii,  an  English  Priest  at  Pacis,  he 
saith  to  this  purpose:  ^*  You  are  going  fiirEn^- 
land  :  within  these  two  or  three  years  you  will 
see  the  catholic  religion  established  there,  avit 
is  in  France."  The  examinant  asking  him  how 
that  could  be,  since  the  Jong  wa^  aproteslaat; 
he  answered ;  ^*  If  the  king  would  not  comply 
there  was  orders  taken,  ana  things  so  laid,  toat 
he  ahottid  be  taken  ofi;  or  killed:  Oiattlke  duke 
«f  York  was  a  oatkolio ;  and,  in  his  rekni,there 
woukl  be  no  difficulty  (tf  doing  it"  Tliisexa- 
minant  tbm  asking  him,  how  kng  the  duke 
had  been  a  cathdw ;  heanswered,  "11iattb« 
ipieen  mothttr  had  made  him  so."  Hefivther 
said,^*  That  the  dedaration  of  indulgeDce  waa 
in  order  to  that,  and  of  introducing  t&eatholia 
religion  in  England :  and  that,  to  the  same  end| 
the  war  was  made  against  HoUand:  for  that 
Holland  was  a  nest  or  hereticB;  mAfi£  Jhef 

were  destroyed,  the  work  would  be  ea4 J  ^one 
in  Edgkoid ;  because  the  EngUsh,  or  Cng^ 
nutestanls,  be  said,  would  tiien  hanra  B»  aarist- 
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Madame  came  over  to  Dorer  about  this  de« 
sig-n."* 

The£xainiBant,  coming  orer  about  tbe  end 
of  October  1G73  about  February  following^  bad 
a  coromifwion  to  be  Jieuteoant  of  captain  8y- 
deoham's  company*  in  the  dqke  of  Albemarle's 
rq^rimeiit,  which  was  then  raised,  being  one  of 
the  regiments  in  the  army,  which  was  the 
summer  foUpwiiM|r  mustered  at  Blaokheath; 
and  he  says.  He  knew  many  of  the  lieutenant- 
colanels,  raiyors,  catitains,  and 'officers  of  that 
armv  to  be  Roman  Caihoiics. 

That  afterwards,  the  act  passing  to  disable 
Roman  Catholics  to  bear  oince,  he  and  others 
of  them  were  forced  to  quit  their  commands : 
and  sajfs,  That  the  common  intelligence  and 
optnio&  among  them  was,  That  that  army  was 
raised  with  a  design  to  bring  in  and  settle  the 
Roman  Catholic  rdigion  in  England ;  for  which 
end  the  iuTaaion  of  Holland,  and  the  awing  of 
the  city  of  London,  were  fit.means. 

But  the  measured  that  were  thu^  taken  b^g 
broken  by  means  of  the  peace,  and  by  the 
dttke  of  York's,  as  Well  as  these,  and  other 
officers,  quitting  all  commands ;  and  kicking 
£ultDs  in  the  expectations  they  bad  from  him ; 
the  Roman  Catholics,  that  were  engage  in  diis 
eonndt,  came  to  a  resdution  to  destroy  the 
king,  as  Father  Parrey,  confessor  to  Don  Fran- 
cisco de  Melo,  tlie  Portuguese  ambassador,  told 
this  esaminantin  1673 ;  and  if  all  other  means 
failed,  the  queoi  would  procure  the  doing  of  it. 

And  he  says.  That  this  Father  used  this  con- 
fidence towards  him,  because  he  was  well  ac- 
quainted with  him,  and  used  to  confess  to  him ; 
and  tliis  Father  repeated  the  same  discourse  to 
him  in  the  summer  1678,  with  more  assurance ; 
adding  then,  *'  Hiat  the  business  was  now  near, 
and  be  diould  soon  see  it  done." 

About  April  1679,  Marquis  Monteouculy, 
envoy  from  the  duke  of  Modena,  afttr  having 
swum  him  to  secrecy,  told  him,  that  if  he  would 
undertake  the  IdUing  the  king,  either  in  his  own 
persoB,  or  by  any  other,  tliat  he  should  have 
10,000/.  which  he  refusing,  the  Marqub  said, 
*'  If  5rou  will  not,  the  duchess  of  Masareene 
understands  poisoning  as  well  as  her  sister ;  and 
a  Ktde  phial,  wh^  the  king  comes  th^e,  will 
do  it." 

And  tkis  Exainioant  had  a  great  aoquamt- 
ance  with  the  said  Marquis,  having  fint  met 
him  several  times  at  the  duchess  of  York's 
Chapel ;  'and*'  afterwards  let  him  a  house,  and 
sold  him  the  ftimiture  therein ;  and  has  very 
olien  eaten,  cbrank,  and  walked  with  him  :  and 
the  jllarqps  at  the  same  time  told  him,  That, 
upon  kilhng  the  kmg,  the  army  in  Flanders, 
and  parts  adjacent  to  France,  was  to  come  over 
into  jBnghnd  to  destroy  the  Protestant  party ; 
and  that  money  was  levying  in  Itahr,  \f>  recruit 
and  supply  tivces,  in  the  place  of  those  that 
•hoold  so  come  over  into  Ens^aiid : 

And  that,  after  that  time,  mere  should  be  no 
more  parliaments  in  England :  and  that  the 
duke  of  York  was  privy  to  all  these  designs. 

•  See  a  Note  mX  the«id^of  f'ikshsim'A  Triid. 

VOL.  VIII. 


That,  about  April  1680  he  met  Kelly  the 
Priest ;  who  there,  in  discourse  with  him,  owned, 
That  he  was  one  of  the  persons  concerned  in  the 
murder  of  sir  Edmundbury  Godfrey;  and  that 
the  same  was  done  much  in  the  manner  aj| 
Plmnce'*  had  related  it. 

This  Examinant  hath  known  Kelly  about  19 
years ;.  in  part  of  which  time  he  has  had  inti* 
mate  conversation  with  him,  and  hath  some- 
times confessed  to  him. 

That  he  hath  been  acquainted  6  or  7  yearn 
with  M.  De  Puy,  a  servant  to  the  duke  of 
York:  and  that,  soon  ai^er  the  murder  of  sir 
Edmundbury  Godfrey,  tliis  De  Puy  told  this 
Examinant,  That  that  murder  was  consulted  ajt 
Windsor. 

And,  about  the  same  time,  said,  That  the 
duke  was  "weey  desirous  to  come  to  the  crown ; 
for  that  the  king  was  uncertain,  and  did  not 
keep  touch  with  them  :  and  that  De  Puy  said, 
there  was  a  necessity  of  taking  off.  ^he  king; 
and  that  it  would  be  soon  done. 

That  the  duke  of  Yoik  having  an  estate  in 
Ireland,  a  part  of  which  was  this  Examinant'a 
fierther's ;  and  this  Examinant,  hein^  aoauainted 
with  Father  Bedingiield,  asked  him,  now  he 
could  give  absolution  to  the  duke,  till  he  had 
made  restitution.  The  Father  said,  ^\  That 
e?ery  penitent  was  supposed  to  know  his  owp 
sins,  and  to  make  them  known  to  his  confess- 
or," To  which  this  Examinant  replying,  with 
some  warmti), «'  But,  since  you  know  it,  you 
ought  to  take  notice  thereof;"  the  Father 
answered,  ^*-  Be  not  angiy ;  for,  ere  it  be  long 
you  may  be  in  a  better  condition." 

March  1680,  he  went  to  Paris,  to  compound 
a  ddit  he  owed  there,  staying  there  about  eight 
days:  Where  meeting  FaUier  Patrick,  who 
well  knew  this  Examinant's  father  and  friends, 
and  this  Examinant  talking  of  a  rupture  that 
might  be  between  England  and  France;  he 
said,  *^  The  French  intended  in  such  case,  to 
send  Marshal  Belfonds  into  Ireland  with  an 
army  i)f  10,000  foot,  and  ^,000  horse,  with 
arms  and  ammunition  for  30,000  men  more,  to 
be  raised  in  Ireland  V  and  the  Father  promised 
this  Examinant  a  regiment  of  the  men  so  to 
be  raised  and  armed  in  Ireland :  and  the  design 
was,  to  restore  that  kingdom  to  its  former 
owners,  subject  to  the  French. 

He  idso  desired  him  to  send  him  all  the  libels 
that  came  out  in  London :  and  said,  *'  That 
libelling  the  king,  and  the  government,  was  a 
thing  necessary  to  be  done,  in  order  to  distaste 
theking,  and  make  him  afraid  and  jealous  of 
hispeople." 

That  he  knew  Mr.  Everard  at  Paris  in  1665  \ 
and  hath  since  continued  and  increased  his  ac- 
quaintance with  him ;  that  the  opinion  of  Fa- 
tner  Patrick  was  an  encouragement  to  him  to 
correspond  and  concur  with  Mr.  Everud,  as 
to  the  libel  lately  written  by  Mr.  Everard. 
Capt'  10  Maitii,  1681,  coram  Rob.  Clayton, 
GsQ.  Tr£by. 


*  As  to  this  man,  i«e  vol.  7,  pp.  167>  998|  of 
Ibis  CollMtiofi. 

Q 
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As  soon  as  the  Examination  wad  read,  » 

'  Sir  John  Harlop  moved  tbat  it  might  be  print- 
ed, to  shew  the  world  the  devilish  consphrades 
of  the  papists. 

Sir  William  Jones.  I  like  the  motion  well. 
There,  is  nothing  in  this  paper,  but  what 
is  fit  to  be  printed ;  and  what  fully  makes 
ont  what  we  have  heard  before,  and  be- 
cause we  all  know,  that,  since  lord  Stafibrd's 
Trial,  people  have  been  preavailed  upon  to 
believe  the  plot  not  true.  This  paper  confirms 
Oates's,  Bedlow's,  and  Prance's  informations ; 
biit  I  would  not  have  ttiat  paper  printed  which 
reflects  upon  the  king. 

Mr.  Secretary  Jenkins.  I  will  not  trouble 
you,  but  with  what  part  I  bad  in  this  aflair. 
'The  scandalous  paper  reflecting  upon  the  king 
was  read  over  to  his  nuyesty  oy  Waller; 
whereupon  I  issued  out  warrants  to  apprehend 
•Fitzharris,  &c.  and  Waller  saw  the  execution 
of  them. 

Sir  JP.  Winnington.  This  is  of  great  import- 
'ance,  and  in  it  we  ought  to  acquit  oursetves 
like  wise  men.  We,  that  come  out  of  the 
country,  hear  that  the  treasonable  paper  should 
ha?e  tieen  sent  to  many  jgentlemen,  and  then 
they  should  have  been  seized  upon  as  traitors 
in  tne  conspiracy  in  this  plot.  All  is  now  at 
stake ;  therefore  how  long  or  short  a  time  we 
are  to  sit  here,  (the  trooper,  Harrison,  that  was 
seized,  said,  *' \Ve  should  have  other  guards 
at  Oxford  than  we  bad  at  Westminster,")  let 
not  our  courage  lessen.  This  being  our  case, 
let  us  Qo  to  the  bottom  of  this  business  of  Fitz- 
harris. It  has  been  moved,  *<  That  he  should 
be  sent  for  hither ;"  but  we  have  exjperience, 
that,  when  once  an  accusation  in  parliament  is 
against  a  man  upon  record,  and  in  the  greatest 
court  in  the  kingdom  made  known,  malefactors 
have  not  been  cfeared,  and  have  not  had  justice; 
therefore  I  move,  *<  That  you  will  take  care 
that  this  man  be  impeached  of  high-treason," 
and,  it  may  be,  then  he  wiO  tell  you  all. 

Sir  Rob.  Claifton.  When  Mr.  Recorder  and 
mvself  examined  Fitzharris  in  Newgate,  he 
asked  us,  <*  Whether  he  had  said  enough  to 
save  his  life?"  We  told  him,  "  We  thought 
not ;  but  if  he  would  ingenuously  confess  wbat 
counsel  he  had  for  drawing  and  moilelling  his 
treasonable  paper,  and  be  ingenuous  in  the 
whole,  we  would  take  his  farther  examination ;" 
and  wished  him  to  consider  of  it.  But,  the 
next  day  aAer  he  promised  he  would,  he  was 
'  reimoved  out  of  our  reach  to  the  Tower. 

Ordered.  <^  Tbat  the  said  Examination  be 
Ibrthwidi  printed." 

Resolved,  »«  That  Edwai-d  Fitzharris  be  im- 
peached of  high -treason,  in  the  name  of  all 
the  Commons  of  England  ;  and  that  Mr.  Se- 
cretary Jenkins  do,  to-morrow  morning,  eo 
up,  and  impeach  him  at  the  bar  of  the  Lor&' 
House." 

Secretary  Jenkins.  The  sending  me  up  Vith 
this  impeachmoot  reflacts  upoa  hismajes^,  my 


master,  in  the  character  I  bear  under  him  ;  and 
I  will  not  go  on  the  message.* 

A  great  cry,  "Totiiebar,  tothcbar." 

Sir  Thomas  Lee.  I  would  nothave  said  one 
word,  but  that  the  very  being  of  the  parlia- 
ment is  in  the  case.  Ituto  no^idtosithera 
any  longer,  if  this  be  suffered.  Jenkins  had 
no  ground  or  reason  to  bring  the  hinge's  nams 
in  question,  nor  was  there  any  reflection  upon 
his  majesty,  or  Jenkins,  in  sending  him  with 
the  impeachment.  But,  for  Jenkma  to  say, 
'^  Do  what  you  will  with  me,  I  will  not  go 
with  the  message  !"  Let  his  words  be  first  as- 
serted, and  read  to  you,  before  he  explain  them, 
aocoiding  to  the  order  of  the  House. 

Sir  George  Hungerford.  I  never  heard  such 
words  uttered  in  parliament  before,  **  That  the 
whole  House  of  Coromoos  should  reflect  upon 
the  long  in  sending  him  with  the  message," 
and  *'  tEat  he  will  not  obey  your  commands." 
Pray  call  him  to  the  bar. 

At  which  there  was  a  loud  cry,  **  To  the  bar, 
&c." 

Mr.  IVenchard,  The  House  will  gronvr  con- 
temptible to  the  extremest  degree,  at  this  rate. 
Sucn  a  thingivaa  never  before  in  parliament ; 

^  Bishop  Burnet  gives  the  following  cha- 
racter oT  him :  **  Jenkins,  now  made  Secretarj 
of  State,  was  the  chief  manager  for  'the, court, 
against  the  Bill  of  Exclusion :  he.  was  a  roan 
of  an  exemplai^  life,  and  considerably  learned  ; 
but  he  was  dull  and  slow :  he  was  suspected  of 
leaning  to  popery,  though  very  unju^y  ;  but 
he  was  set  on  every  punctilio  of  the  Church  of 
England  to  superstition  ;  and  was  a  great  as- 
sertor  of  the  divine  right  of  monarchv,  and  was 
for  carrying  the  prerogative  high :  ne  neither 
npoke  nor  wrote  well."  History  of  his  Own 
'nmes,  vol.  1,  p.481.— In  Bulstrode's  Memoirs, 
p*  379,  there  u  a  letter  from  sir  Lecdine  Jen^ 
Kins,  dated  the  31st  of  March,  lc>85,  in  whidi 
is  the  following  account  of  himself:  **  His  ma- 
jesty hath,  upon  my  most  humble  and  even 
imi^rtunale  1^,  given  me  leavem  regard  of 
my  health,  to  resign  my  post  of  secretary,  and 
hath  bestowed  it  upon  Mr.  Godolphin.  My 
great  concern  is;  tha  this  being  a  pure  effect  of 
my  most  humble  supplication,  and  even  into- 
lerable importunity,  with  his  rai^esty  and  th« 
duke,  it  may  not  be  imputed  to  any  anrpiiae 
upon  me  at  court,  much  less  to  mj  disliking  of 
'the  present  measures  there.  This  1  say,  bo- 
cause  I  know  the  fanatics  will  put  the  moA 
malicious  constructions  they  can  invent,  upon 
an  incident  at  court." — Upon  this,  Mr.  Hatsell 
observes,  **- Whoever  will  recollect  the  proceed- 
ings, that*were  gmng  on  at  this  period,  with 
respect  to  the  surrender  of  charters  througliout 
the  kingdom,  the  criminal  pi-osecutuinfi  at  th^ 
Old  Ba&y,  with  other  instances  of  the  deter- 
mination of  the  king  and  duke  of  York  to 
establish  absolute  power  in  thb  country,  will 
know  how  to  appreciate  the  character  of  « 
stateman,  'who  was  fearful  he  should  be  sua- 
pected  of  retiring  from  office,  firom 
the  present  measoies  of  .the  OMit." 
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^'Tliattlie  whole  House  shoaU  reflect  upon 
the  kioff/'  and  for  him  to  tav, .  **  J>o  what  you 
will  wiui  me,  I  will  not  ^, 

Secretary  Jenkins.    I  said  no   such  thing, 

That  the  House  reOected  on  the  king,"  but 

That  1  take  it  as  a  reflectiott .  u^n  the  king, 
my  master.'' 

His  words  were  thus  stated,  «'  This  message 
had  not  been  put  upon  me  but  for  the  character 
I  bear — I  value  not  m)r  life  or  bberty ;  do  what 
you  win  with  me,  I  will  not  go." 

Secretary  Jenkim.  I  said  '<  That  this  is 
put  upon  me,  to  my  apprehension,  for  the 
character  I  bear ;  and  do  what  you  wiU  with 
me,  1  wiD  not  go." 

Sir  W»  Jojut.  I  am  sorry  to  see  any  member 
behave  himself  at  this  rate.  This  confirms  me 
in  the  opinion  of  the  design  some  men  have  to . 
depress  the  honour  of  this  House.  A  book  has 
been .  wiittui  by  a  m^nber  of  this  House* 
(which,  in  time,  I  hope  you  will  consider  of) 
^'  That  the  House  of  Commons,  in  Hen.  S.'s 
time,  sprung  out  of  rebellion."  This  gn^  on 
this  day  in  w  same  method.  Let  a  man  be  of 
what  quality  he  wiU,  if  he  be  too  big  to  carry 
TOUT  message,  he  is  too  big  to  be  your  mem- 
ber, and  not  fit  to  be  chosen  for  one.  Thus  to 
scorn  the  commands  of  the  House,  and  to  he 
too  big  for  a  messenger  of  the  House  of  Com- 
mons!  Secretaries  are  sent  on  messages  every 
day,  and  is  he  to«»  big  for  this,  to^  accuse  a 
peisoBof  the  Popish  PlotP  If  this  be  so,  sit  no 
longer  here  but  go  home.  His  chamcter  is 
great,  but  he  may  be  privy  to  things  hid  from 
us,  possibly,  by  this  extraordinary  carriage. 
Is  tt  come  to  that  pass,  for  us  to  be  dealt  with- 
all  as  none  of  our  predecessors  ever  were  be- 
fixe?  If  my  brother,  or  son,,  dealt  with  the 
House  thus,  1  would  have  him  made  an  ex- 
ample ;  ami,  for  aught  I  see,  he  provokes 
you  more  by  his  expbnation;  thoreiore  pray 
go  on.  t 

Secretary  Jenkim.  I  am  ready,  and  I  think 
mysdf  as  much  obliged  as  any  man,  to  obey 
the  commands  of  the  House.  The  office  I  have 
under  his  majesty  excludes  me  not ;  but  the 
thin^  I  stand  upon  is.  That  the  motion  was 
earned  on  in  ridicule.  I  have  an  honour  for 
this,  and  ever  have  had  for  all  Houses  (^ 
Commons,  but  in  this  message  I  must  and  will 
be  excused. 

Sir  Henry  Capei.  '*  Ridicule"  is  not  a  word 
proper  for  a  House  of  Commons  :  what  is  ajp- 
pointed  hy  them  is  with  all  gravity,  especially 
where  the  life  of  a  man  is  concerned,  as  it  is  in 
an  impeachment.  We  are  in  an .  unfortunate 
age ;  now  things  come  to  light,  more  than  we 
were  before ;  that  now  it  must  be  said,  ^'  Im- 
peachments of  treason  strike  at  the  king,"  and 
A«  the  bill  of  excluding  the  duke,  &c.  is  levelled 
at  the  king,"  I  am  sornr  it  is  said  here,  as  well 
as  in  other  places.  This  that  we  put  upon 
Jenkins  ia  an  employment  for  the  king's  ser- 
Tice»  and  he  tells  us,  '^  It  reflects  upon  the 

*  Dr.  Brady,  who  served  for  the  University 
iif  Cambridge. 


king,  and  he  wiD  not  go."  All  the  Commons 
do  will  be  reversed,  it'  this  must  pass  for  doc- 
trine, **  That  what  we  do  reflects  upon  the 
king."  But,  Sir,  we  are  in  a  ship,  and  we 
have  to  do  with  the  master,  and  he  with  us. 
If  this  gentleman  would  make  any  sort  of  ex- 
cuse for  himself,  I  would,  for  my  share,  pass  it 
by  ;  but  he  has  not  taken  it  ofl*,  but  rather  ag- 
gravated it.  If  he  has  nothing  farther  to  say 
for  himself,  he'  must  withdraw,  and  then  I 
shall  make  a  motion,  for  the  honour  of  the 
House. . 

Sir  Thomas  Meres,  I  know  no  difference  of 
any  persons  here  \  if  Jenkins  said  '*  I  thought 
sendmg  me  with  the  impeachment  reflected  on 
the  kii^  ;  and  in  case  it  be  so,  1  will  sufler  any 
thing  under  that  reflection,"  a  man  may  be 
mistaken  in  his  thoughts  :  but,  as  I  take  it,  ha 
said  "  It  was  his  thoughts  that  the  message 
was  a  reflection  upon  the  kine ,  and  in  that  case 
he  would  sufler  any  thing  ratner  than  a  reflec- 
tion upon  the  king  in  the  character  he  bears." 

^v  John  Krnli/,ed\er  he  bad  inspired  Jen- 
kins with  a  whisper,  said,  It  is  an  ul  thing  to 
stumble  at  the  entrance.     I  do  hope  that  Jen-  . 
kins  intended  no  disservice  to  the  House,  in 
what  he  said,  hut  on  a  perfect  mistake.     I  did 
apprehend,  and  so  did  some  others,  that  he  was 
put  upon  it,  by  the  gentleman  that  moved  it, . 
m  jest  (Mr.  Coningsby.)    But  be  it  in  jest,  or 
in  earnest,  he  ought  to  obey  your  order ;  but 
every  man  cannot  subdue  his  own  heart.    But 
I  would  know  of  Jenkins,  whether,  upon  far-, 
ther  consideration,  he  will  undertake  this  ser- 
vice, or  no?  I  am  the  worst  advocate  in  the. 
world  fof  an  obstinate  person ;  but  1  humbly 
ofier  it  to  your  consitleration  to  put  the  gentle- 
mka  upon  it,  whether  he  will  go,  or  no,  before 
he  wi'tndraw^ 

Secretary  Jenkins.  Suice  the  House  is  so 
favourable  as  to  heur  me,  I  must  sa^r  I  did  ap- 
prehend it  a  reflection  upon  the  king,  which 
was  the  reason  why  I  refused  the  message  : 
but  if  I  apprehended  it  a  reflection  upon  the 
king  my  master,  I  am  heartily  sorry  1  should 
incur  the  displeasure  of  the  House,  and  I  hope  / 
you  will  paroon  the  freedom  of  the  expression, 
of  reflection  upon  the  king.  I  had  no  other 
consideration  whatsoever  that  induced  me  to 
say  the  words. 

Mr.  Fleetwood.  I  look  upon  this  as  so  grpat 
a  reflection  upon  the  House,  from  this  gentle- 
man, that  he  ought  to  come  upon  his  knees,  at 
the  bar,  to  ask  ^Mudon. 

Mr.  Boscawen.  We  are  all  subject  to  infirmi* 
ties.  Seeing  the  thing  is  so,  Jenkins  could  no$ 
apprehend  any  reflection  upon  the  king  in  the 
message,  but  he  might  upon  himsen.  The 
thing  was  a  little  smuingly  moTed  ;  but  since 
he  has  explained  himself,t  I  would  have  this 
passed  by,  as  I  should  desire  for  myself,  upon 
the  like  occasion. 

Lord  Cavendish.  The  gentleman's  fiiult  is  a 
great  one ;  but  after  he  has  now  begged  the 
pardon  of  the  House,  and  that  he  is  ready  to 
obey  Ui^  Order  of  the  House,  1  am  willing  to 
pass  it  over.    Though  it  be  a  great  fault;  yet 
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this  time. 

SetTelary  Jenkint.  I  am  ready  to  obey  the 
orders  of  the  Honae,  I  am  very  sorry  that  the 
words  which  fell  t^m  me,  gave  ^e  Hease 
offence. 

And  so  the  thmg  passed  over,  and  he  earned 
the  message. 

Colonel  Birch.  For  the  discovery  of  this 
Plot  of  Fftzharris  we  ought  all  to  give  God 
thanks,  next  to  the  discovery  of  the  Popish 
Plot.  This  is  a  great  service  to  the  nation, 
and  it  is  not  the  first  service  that  sir  William 
Waller  has  done  the  nation.  If  ever  the  thanks 
of  the  Honse  were  deserved,  it  is  for  this  dis- 
covery ;  therefore  I  move,  "  That  he  may 
h^ve  the  thanks  of  the  House." 

House  of  Lords,  March  3G. 

A  Messaee  was  brought  from  the  House  of 
Cbnnnons,  by  sir  Leolin  Jenkins  and  o&ers,  in 
these  words :  *<  The  Commons  of  England,  as- 
sembled in  parliament,  having  received  infor- 
mation of  divers  traiterous  practices  and  designs 
of  Bdward  Fitzharris,  have  commanded  me  to 
impeach  the  said  Edward  Fitzhfurris  of  high 
treason  :  -and  I  do  here,  in  their  names,  and  in 
the  names  of  all  the  Commons  of  England^ 
impeach  Edward  Fitzharris  of  high  treason. 
Thegr  ha\^  further  commanded  me  to  acquaint 
your  lordships,  that  they  will,  within  conve- 
nient time,  exhibit  to  your  lordships  the  Articles 
of  chdrge  against  him." 

Mr.  Attorney  General  gave  the  House  an 
account  of  the  Examinations  taken  against  Ed- 
ward Fitzharris  ;  and  said  "  He  had  an  order 
df  the  king's  dated  the  9th  of  March  instant, 
to  prosecute  the  said  Fitzharris  at  law ;  and 
accordingly  he  hath  prepare^  an  indictment 
Agaitist  him  at  law." 

And,  after  a  long  debate,  the  question  was 
put,  «*  Whether  Edward  Fitzharris  shall  be 
proceeded  with  according  to  the  course  of  the 
common  law,  and  not  by  way  of  impeachment 
m  parHaraeot,  at  this  time  ?"  It  was  resolved 
in  the  affirmative. 

Memorandum,  That  before  the  putting  the 
above  question,  leave  was  adced  for  entering 
Pi-otestsftions  ;  whidi  was  gfranted. 
^  «<  DisscntUntibus  ;  Beci^use  that  in  all  ages 
It  hath  been  an  ividoubted  right  of  the  Com- 
mons to  impeach  before  the  Lords  any  subject, 
Ibr  treasons  or  any  crhne  whatsoever  ;  and  the 
reason  is,  because  great  offences  that  influence 
the  government  ave  most  effbctnally  determined 
in  parliament. 

"  We  cannot  reject  the  Impeachment  of  the 
Commons,  because  that  suit  or  complaint  can 
be  determined  no  where  else :  for  if  the  party 
impeached  should  be  indicted  in  the  King's 
Bench,  or  in  any  other  court,  for  the  same 
offence,  yet  it  is  not  the  same  suit ;  for  an  im- 
neachment  is  at  the  suit  of  the  people,  and  they 
have  a^  interest  in  it.  But  aii  indictment  is 
'the  suit  of  the  king :  for  one  and  the  same 
offbnce  may  entitle  severaF  persons  to  se^ml 
laitB;  M ff  a iDurder  be coinmitted, the  king 


of  th^>  puty  n«irdered  may  brmg  <«  appeal ;' 
and  the  kmg  cannot  release  that  appeal,  nor 
his  indictment  prevent  the  proceedings  iar  the 
appeal,  because  the  appeal  is  the  suit  of  the 
party,  and  he  bath  an  mterest  in  it. 

*'  It  is,  as  we  conceive,  an  absolute  denial  of 
justice,  in  regard  (as  it  is  said  before)  the  same 
suit  can  be  tried  no  where  else.  The  House 
of  Peers,  as  to  impeachments,  proeeed  by 
virtue  of  their  judicial  power,  «nd  n«it  by  their 
legislative ;  and  as  to  that^  act  as  a  Cottrt  of 
Record,  and  can  deny  suitors  (especially  the 
Commons  of^  ^imland)  that  bring  legal  com- 
plaints before  them,  no  more  i\vm  the  justices 
of  Westminster  HaJl,  or  other  courts  can  deny 
any  suit,  or  criminal  cause,  that  is  regularly 
conunenced  before  them. 

"  Our  law  saith,  in  the  person  of  the  king, 
'<  NuHi  negabiraus  justitiam,'  We  will-  deny 
justice  to  no  single  person  :  yet  here,  m  we  ap- 
prehend, justice  is  denied  to  the  wh(^  body  of 
the  people. 

<*  And  this  may  be  interpreted  an  exemsing 
of  an  arbitrary  power,  and  will,  as  we  fear, 
have  influence  upon  the  constitution  of  the 
English  government,  and  be  an  encouragement 
to.  ful  inferior  courts  to  exercise  the*  same  aihi- 
triury  ])ower,  by  denying  the  presentments  of 
grand  juries,  &c. ;  for  which,  at  this  time,  the 
chief  justice  stands  impeached  in  the  House  of 
Peers. 

<<  This  proceeding  may  misrepresent  the 
House  of  Peers  to  the  king  and  |ieople,  espe- 
cially at  this  time  ;  and  the  move  m  me  parti* 
cular  case  of  Edward  Fitzharris,  who  is  pub- 
licly known  to  be  concerned  in  vile  and  horrid 
treasons  against  his  majesty,  and  a  ^eat  con- 
spirator in  the  Popish  Plot,*to  murder  the  kin«r, 
an^  destroy  and  subvert  the  Protestant  reli- 
gion. Kent,  filiaftesbury,  ]\lacclestield,  Her- 
bert, Qedtbrd,  Stamford^  Westmoreland,  Salts* 
bury,  F^iget,  Comwallis,  Huntinofdou,  ClAre, 
Sunderiand,  Essex,  Crewe,  P.  Wharton,  Mor- 
daunt,  Grey,  Monmouth,  J.  Lovelace." 

House  of  Commons,  March  26,  p.  m. 

(^Debate  in  the  Commons  on  the  Lords  re- 
fusing to  proceed  upon  the  Impeachment 
against' Edward  Fttsharris,  and  directing  that 
he  should  4)e .  proceeded  against  at  common 
law.]t 


**  Which  was  always  to  be  preferred;  and 


party 
to  fi;^rroer  edition. 

t  «*The  Commons'  Impeachment  agabist 
Fitzharris  was  rejected  by  the  Lords  u^oU  a 
pretence  with  whieh'lord  ^lOttrnghatv  itmuslied 
them.  It  was  this:  Edward  3  had  gottome 
Commoners  [the  six  murderers  of  Edward  9] 
to  be  condemned  by  the  Lords,  of  which  when 
the  Bouse  of  Commons  complaiited,  an  order 
was  made,  ^*  That  no  such  thing  shoukl  be 
done  for  the  futut^/'  .Now  that  rehdied  only 
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Sir  Fr.  Winnington.  If  this  refuMl  of  the 
Lords  was  an  ordinarv  Impeacbment  of  mono* 
polies,  or  the  like,  I  should  not  press  you  in  ^o 
matter  ;  hut  this  is  not  an  ordinary  considera- 
tion, but  that  which  relates  to  our  religion  and 
pro{>erty;  and  how  thebishops  come  in  to  stifle 
this  impeachment,  let  God  and  the  word  judgfe! 
I  would  know  if  there  be  an  impeachment 
against  a  man  from  the  Commons,  and  no  in- 
dictment upon  record  against  him  in  the  courts 
below,  opiy  the  attorney  {^feneral  told  the  Loixis, 
that  the  king  saye  him  directions  to  |}rosecute 
Fitzbarris,  and  there  is  no  record  agamst  him. 
If  the  I-^rds  Tote,  *«  That  the  House  of  Com- 
mons shall  not  impeach  this  man  ,'*  they  may  as 
well  vote,  that  we  shall  not  be  Protestants. 
But  yet  we  will  be  Protestants.  I  take  this  to 
be  a  new  Plot  against  the  Plx>testant  religion, 
and  we  impeach  this  man,  and  the  Lords  fairly 
say,  *•  We  will  not  hear  it."  If  this  be  the 
case,  I  desire  you  will  eome  to  some  vote.  You 
are  willing  to  discover  this  Pk>t  if  you  ooukl.  If 
the  attorney-general  had  prepared  the  nrosecu-> 
tion  of  Fitxhanis,  and,  as  Jones  said,  ir  the  in- 
ierior  courts  had  proceeded  to  judgment  against 
him,  then  that  judgment  is  pleaded  in  ha¥ 
against  an  impeachment.  But  if  our  time  be 
short  to  be  here  (as  I  believe  it  is>  pray  do  not 
delay  discharging  your  part  in  this  matter.     If 


7%ojMU  JUe.  I  see  not  what  farther  use 
there  is  of  a  parfiament,  if  the  House  of  Peers 
wQl  be  a  Courl>  and  not  a  Court,  to  serve  a  pre- 
sent purpoe^. 

Sir  WiiUam  Jones.  In  a  matter  so  v^  plain 
and  eoDspicQeus,  as  the  reAisal  of  this  impeach- 
ment by  the  Lords,  I  am  unwilling  to  make 
unnecessaty  doubts.  If  indeed  an  inferior  court 
had  proceeded  to  judgment  in  this  matter  of 
Fitashcrris,  then  it  might  have  been  pleaded  in 
bar  against  the  impeachment  of  the  Commons. 
There  was  an  indictment  against  the  Lords  in 
the  Tower,  in  the  lUiig's-Bench,  found  upon 
record,  and  yet  that  was  no  impediment  to  their 
trial  by  the  impeachment  of  the  Commons; 
bat  m  this  case  ot  Fitzharris,  here  is  no  indict- 
ment or  prosecution   begun  m  aiy  inferior 
court  of  law.     We  have  a  precedent  fresh  in 
memory  of  the  impeachment  cf  a  commoner 
at  the  Lords  bar,  iftne  Lords  doubt  that,  which 
wee  of  my  lord  chief  justice  Scroggs  ;  so  that 
we  need  not  spend  our  tnne  to  search  for  pre- 
oedents  to  maintain  our  right  at  a  conference 
with  ^'L/yrds.    Perhaps  the  Lords  Journals 
are  not  yet  made  up  into  form ;  but  some  mem- 
bers have  taken  notes  out  of  their  minutes,  and 
find  ^at  the  Lords  have  dismissed  the  impeach- 
ment against  Fitzharris,  and  left  him  to  trial  at 
eomtilon  law,  and  have  ordered  it  so  by  the 
Lords   '*  spiritual"   as  w«U  as  /< temporal;" 
and  in  tins  case  they  have  determined  a  g^reat 
point,  "  That  the  Lords  spiritual  have  power 
to  judge  in  an  impeachment  of  capital  matters," 
whieh  we  never  own,  nor  ever  shall,  and  here 
we  are  denied  justice  by  those  who  have  no 
right  to  vote  it.      In  this  the  Lords  have  done 
a  double  act  of  injustioe.    Seeing  then  that 
the  Lords  have  taken  upon  them  to  throw  out 
diis  impeachment.  Sec.  let  us  assert  and  declare 
our  ri^t  of  impeaching  in  capital  causes,  and 
that  the  Lords  have  denied  us  justice  in  refus- 
ing the  impeachment  against  Fitzharris;  and 
then,  afier  having  asserted  our  privilege,  let  us 
draw  up  our  reasons  to  HKuntain  it,  and  make 
it  part  of  our  Conference  to  show  the  Lords, 
bow  unreasonable  the  Lords  actions  have  been 
in  their  proceedings. 

to  proceedings  at  the  king's  suit ;  but  it  could 
hot  be  meant,  that  an  Impeachment  from  the 
Commons  did  not  lie  against  a  Commoner. 
Judges,  secretaries  of  state,  and  the  Lord 
Keeper  were  often  Commoners.  So  if  this  was 
gooa  law,  here  was  a  certain  method  offered  to 
3ie  Court,  to  be  troubled  no  more  with  im- 
peachments, by  employing  only  commoners. 
In  short,  the  Peers  saw  the  design  of  this  Im- 
peachment, and  were  resolved  not  to  receive  it, 
and  so  made  use  of  this  colour  to  reject  it." 
IBurtiet. 

^^  On  tJ^  occasion  a  protest,  vrith  reasons. 
Was  admitted  tor  the  first  time,  signed  by  the 
dnke  of  Monmouth,  and  18  other  Lords,  which, 
by  the  means  of  the  Press,  for  which  it  was  ori- 
ginally calculated,  became  the  suf^ject  matter 
of  politick  controversy  all  over  the  kingdom." 
Halph. 


the  judge  

charged  the  grand  jury  Miiilst  the  indictment 
iigaioKt  the  duke  of  York,  for  a  popish  recu- 
sant, was  depending :  This  proec^dmg  oiF  the 
Lords,  in  rejecting  the  impeachment  of  I^^ 
hanis,  seems  as  if  the  House  of  Lords  intended 
to  justify  that  proceeding  of  the  judges  by  their 
own.  It  is  a  j^ist  reflection  of  w^ikness  to  doUbt 
in  a  plain  matter.  If  no  gentleman  doubts  of 
our  fight  of  impeaching,  pmy  vote  it  so. 

^liobert  Howard,  1  am  glad  we  are  off 
from  one  great  thing,  viz.  '*  the  exclusion  of 
the  duke  of  York  from  the  succession  <^  the 
orown  as  the  best  means  to  preserve  the  Pro- 
testant religion."  I  cannot  believe  but  that,  in 
this  matter  of  rejecting  the  impeachment  of 
Fitzharris,  the  Lords  have  cause  for  what  the^r 
do.  In  this  matter,  precedents  you  need  not 
search;  you  have  instances  of  very  late  date : 
But  thn  of  Fitzharris  seems  to  me  to  be  a  more 
dangerous  breath  than  usual,  a  breath  fit  to  be 
sti^.  There  is  something  in  this  iaiore  than 
ordmary.  If  this  be  a  sacred  respect  in  the 
Lords  to  the  common  trials  of  England  by  juries 
in  the  inleritfr  courts,  it  is  strange  that,  in  ^e 
ease  of  Skinner,  die  Lords  should  contend  with 
the  Commons  about  the  trial  of  it,  iSiough  an 
origmd  cause.  This  refusal  of  the  Lords  seemy 
to  me  to  be  no  great  value  of  the  law  of  £n^«' 
'  knd,  but  a  value  of  Fitzharris  to  keep  him^ 
from  us.  When  I  have  seen,  in  all  the  speech^ 

S)-day  relating  to  the  duke*s  exclusion,  that  the 
uke  goes  not  single,  but  all  along  associatedf 
with'  popery.    I  have  heard  such  excellent  dis- 
coursed to  oay  of  that  matter,  that  1  aod  loth  t9 
j  mingle  my  wwdcnesfrwitirthemr;  hufteteaiw 
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each  ooaBfeb  firom  the  Lords,  that  I  belieFe 
hereafter  the  king  will  have  no  cause  to  thank 
the  Lords,  or  those  that  were  the  originals,  for 
involving  him  in  the  fatality  of  them.  They 
wi  1  make  the  traiterous  lihel  of  Fitzharris  the 
copy  of  their  counsels.  Dangerfield  was  a 
man  reputed  most  infamous,  yet  if  he  would 
discover  what  he  knew  of  that  sham  Presby- 
terian Plot,  notliing  of  mercy  was  too  big  ior 
him ;  but  Fitzharris,  a  man  of  no  infiuny,  must 
be  hurried  away  from  Newgate  to  the  Tower, 
when  he  was  disposed  to  confess  die  whole  Plot 
to  those  gentlemen  who  examined  him.  Are 
you  solost,  that  there  is  no  mercy  left  for  the 
^Protestant  reli^on  ?  If  the  terror  of  his  con- 
dition incline  him  to  discover  all,  must  be  now 
be  taken  out  of  our  hands  f  We  hear  of  other 
things  too  ;.  that  the  French  ambassador  had  a 
hand  in  the  contrivance  of  this  Plot  with  him, 
abd  can  that  be  enquired  into  by  a  common 
jury,  who  are  to  concern  themselves  in  no  more, 
than  whether  Fitzharris  be  guilty,  or  not  guilty  ? 
I  must  confess,  that  with  the  carriage  of  this,  I 
have  enlarged  ray  suspicion,  and  I  must  always 
suspect  umisual  ways.  We  see  that  the  worst 
of  mankind  has  been  pardoned,  with  all  his  vil- 
lainies about  him,  upon  an  ingenuous  confessicm; 
*hut  what  provocation  has  there  been  from  Fitz- 
harris, to  he  thus  hurried  away  to  trial  at  com- 
mon-law in  a  disposition  to  confess  all,  and  so 
be  out  of  the  reach  of  pardon,  should  that  dis- 
position continue  upon  him?  But  I  am  per- 
suaded something  depends  upon  this  man,  as 
well  as  upon  the  bill  we  ordered  to  day.  When  I 
saw  the  temper  of  the  House,  t^hen  Jenkins  re- 
fused your  Message  [See  p.  S28.]  (and  there  was 
sometning  in  that  too)  that  the  House  would  make 
no  breach  upon  it  and  passed  it  over  with  great 
temper,  that  now  we  must  lav  down  all  prosecu- 
tion of  the  Plot,  and  that  tne  Protestant  rdi- 
gion  shall  \tkfe  no  mercy !  Fitzharris  may  t 
merit  by  his  confession  where  he  may  reasona- 
bly hope  for  the  same  intercession  for  his  par- 
don, that  much  blacker  offenders  have  obtained ; 
but  if  his  breath  be  stopped,  I  am  sorry  the 
people  should  have  occasion  to  say,  '*  If  it  were 
not  for  the  Lords,  the  Protestant  religion  might 
have  been  saved."  Therefore  I  move,  that,  in 
the  wording  of  your  vote,  you  will  not  only 
say,  *<  That  the  Lords  rgec^on  of  this  im- 
peachment is  not  only  a  subvertingthe  constitu- 
tion of  parliament,"  hut  **  of  the  Protestant  re- 
ligion" ahw  ;  and  IJiopeyouwilldo  this  with 
the  same  cabnness  oi  mmd  that  every  man 
does  wish  that  loves  his  religion. 

Seijeant  Maynard,  This  damnable  popish 
nlot  is  still  on  foot  in  England*  and  I  am  sure  in 
Ireland  too  \  and  what  arts  and  crafts  have  been 
used  to  hide  this  plot !  It  b^;Bn  with  the  mur- 
der of  a  magistrate  [Godfrey,]  then  with  per- 
jury and  false  subornation,  and  this  of  Fitzharris 
IS  a  second  part  of  that.  We  sent  up  an  Im- 
peachment to  the  Lords  against  FitaJiarris,  and 
told  tife  Lords,  *<  That,  in  due  time,  we  would 
hring  up  articles  against  him,"  and  the  Lords 
reftue  to  try  him'  In  effect,  they  make  us  no 
psrfiaiaent — If  we  are  the  prosecutors,  and  they 


will  not  hear  our  accusation,  their  own  lives,  as 
well  as  ours,  are  concerned.  This  is  a  strange  • 
way  of  proceeding ;  the  same  day  we  impeach 
Fitzharris,  they  vote  we  roust  not  prosecute 
him :  now,  when  all  is  at  stake,  we  must  not 
prosecute.  If  this  be  so,  Holland  must  submit 
and  let  the  French  run  orer  all.  Tliis  is  a . 
strange  breach  of  privilege  of  parliament,  and 
tends  to  the  danger  of  the  king^s  person,  and  the 
destruction  of  t&t  Protestant  Religion,  and  I 
hope  you  will  vote  it  so. 

Sir  Thoatat  Player.  I  shall  make  you  a  mo- 
tion, but  first  I  shall  say  we  have  had  a  oon« 
siderable  discovery  of  the  former  plot.  I  call 
it  the  old  plot,  but. this  of  Fitzharris  has  been 
new  upon  us.  This  is  still  a  confirmation  c»f 
the  intention  of  miudering  the  king,  the  duke 
consenting  to  destroy  his  own  brother  and  our . 
kin^— I  have  oflen  heard  it  whimpered,  that  tlie 
design  of  Madame's  voyage  to  Dover  was  to . 

5 remote  the  popish  religion,  but  it  is  plain  that 
ustice  Godfrey  was  murdered  by  the  papists, 
and  that  the  army  mustered  on  Blackheath  was 
raised  with  intenti^s  to  destroy  theProtestants  in 
Holland,  and  to  awe  the  City  of  London — When 
FitzhaiTis  gave  intimation,  that  he  would  dis- 
cover what  he  knew  of  this  plot,  and  that  two 
or  three  honourable  members  of  this  House  had 
examined  him,  this  man  was  fetched  the  next, 
day  to  Whitehall,  and  from  thenoe  hurried 
away  to  the  Tower,  and  so  we  were  deprived  of, 
all  rarther  hopes  of  discovery  from  him.  W^e 
now  revive  the  information  from  an  Impeach- 
ment, and  now  this  man  must  not  be  brought 
hither  to  be  tried :  He  must  be  tried  in  an  m- 
ferior  court,  that  his  mouth  may  be  stopped,  and 
put  oiit  of  capacity  to  discover.  This  being  the 
case,  I  move,  <|  lliat  if  any  judges,  justices  of 
the  peace,  juries,  &c.  shall  proceed  upon  the 
trial  of  this  man,  that  you  will  vote  them  guilty 
of  his  murder,  and  betraycvv  of  the  ijghts  of  tibe 
Commons  of  England." 

Hereup(>n  the  House  came  to  the  following 
Resolutions : 

Resolved,  <*  That  it  is  the  undoubted  right  of 
the  Commons,  in  parliament  assembled,  fo  im- 
peach before  the  llords  in  Parliament,  any  peer 
or  Commoner  for  treason^  or  any  other  crime 

*  **  Mr.  Justice  Qlackstone,  4  Commentaries 
c.  19,  lays  it  down,  "  That  a  commoner  can-, 
not  f>e  impeached  before  the  Lords  for  ai^  ca-* 
pital  oflfenee  but  only  for  High  Misdemeanera :  '* 
And  to  prove  this  position  be  cites  the  case  of 
Simon  de  Beresfont,  fiwrn  Rot.  ,Parl  4  £d.  3. 
No.2,anda.— ThiscaseisasfbUowa:  <«  When 
in  4tii  £d.  3,  the  long  demanded  the  *earls, 
barons  and  peers,  to  give  iudgment  against 
Simon  de  Beresfbrd,  who  had  been  a  notorious 
accomplice  in  the  treasons  of  Roger  eari  of 
Mortimer,  th^  came  before  the  king'  in  parlia* 
ment,  and  said  all  with  one  voioe,  that  the 
said  Simon  was  not  their  peer  ;  and  therefore 
they  werenot  bound  to  ju4ge  him  as  a  peer  of 
the  land.  And  when  afterwards,  in  the  same 
pariianenty  thi^  were  prevailed  upon,  in  liespect 


237] 


STATETRIALS.  53  Charles II.  iG^X.-^-Edward Filzharri's. 


[?3« 


or  mMemeanor ;  and  diat  the  refusal  of  the  '  Resolved,  *^  Th&t,  m  the  case  of  Edward  FitK- 
Lords  to  proceed  in  nariianient  upon  such  Im-  harrin,  who,  by  the  Commons,  has  been  im- 
peachment is  a  denial  of  justice,  and  a  violation  '  peached  for  Huo^h-Treason,  before  the  Lords^ 
of  the  constitution  of  pamaments.  with  a  declaration,  **  That  in  convenient  tim« 


to  the  notoriety  and  heinousness  of  his  crimes, 
to  receive  the  chargpe  and  to  give  judgment 
against  him,  the  following  protest  and  proviso 
was  entered  on  the  parliament  roll.      <  And 

*  it    is  assented  and  accorded  by  our  lord  the 

*  king,  and  all  the  great  men,  in  full  parliament, 

*  that  albeit  the  peers,  as  judges  of  the  parlia- 
'  ment,  have  taken  u]>on  them,  in  the  presence 
'  of  oar  hirdthe  long,  to  make  and  render  tlie 
^  said  judgment ;  yet  the  peers,  who  now  are 

*  or  shall  be  in  time  to  come,  be  not  boimd  or 
^  chaigttd  to  render  judgment  upon  others  than 
'  peers  ;  nor  that  the  peers  of  the  land  have 

*  power  to  do  this,  but  thereof  ought  ever  to  be 
<  discharged  and  acquitted  :  and  that  theafore- 
*•  said  judgment  now  rendered  be  not  drawn  to 
*"  example  or  consequence  in  time  to  come, 

*  vHiereby  the  said  peers  may  be  charged  here- 
*'  after  to  judge  others  than  their  peers,  contrary 

*  to  the  laws  of  the  land,  if  the  like  case  happen, 
'  which  God  forbid.' — Rot.  Pari.  vol.  2,  p.  53, 
54.  See  this  case,  in  the  original  language, 
with  the  opinbn  of  the  judges  thereupon,  in 
the  Appendix  to  this  vol.  No.  10. — How  far  the 
conclusion  drawn  by  sir  W.  Blackstone  from 
this  case,  winch  was  a  prosecution  at  the  suit 
•f  tbe  kmg,  has  been  admitted  to  be  law,  with 
regard  to  prosecutions,  brought  before  the 
Lords  hy  impeachment  at  the  suit  of  the  Com- 
nM»s,  will  aj>pear  from  the  mat  number  of 
instances,  wliich  occur  in  the  rollowing  part  of 
this  volume,  ^subsequent  in  pmnt  of  time  to 
dliis  of  8imoo  de  Beresford  in  the  year  1S30) 
where  commoners  have  been  impeached  be- 
fore the  Lords  for  capital  offences,  and  in  which 
the  Lords  have  not  made  this  olgection.  Lofd 
HoUis  in  his  work,  concerning  the  judicature  of 
the  House  of  Peers,  publish^  in  1669,  speak- 
ing of  the  case  of  Simon  de  Beresford,  gives  it 
as  his  opinion,  'That  the  protestation  of  the 
Lords,  not  to  sit  in  judfifment  upon  any  but 
peers,  wasa  mere  order  otidbe  House  of  llords, 
altenjile  at  pleasure.'— On  the  2nd  of  July, 
1669,  (See  the  Case  of  sir  Adam  Bhur  and 
others  in  this  Collection)  a  doubt  arose  in  the 
Houseof  Lords,  Whedier  tMs  record  of  the 
4th  of  Ed.  S,  was  a  statute  ?  And  the  ques- 
tion being  put  to  the  judges,  they  answer  *■  As 
it  appears  to  them  by  the  aforesaid  copy,  they 
believe  it  is  a  statute  ;  but,  if  they  saw  the 
roll  itself,  they  could  be  more  positive  therein/ 
It  was  then  proposed  to  ask  the  judges.  Whe- 
ther the  Lords,  by  this  statute,  be  barred  from 
trying  a  commoner  upon  an  impeachment  of 
tlie  House  of  Commons  ?  But  the  previous 
question  being  put,  it  passed  in  the  necrative. 
.  <-  In  the  1  St  vol.  of  the  Lords  Debates  (^ee  Ap- 
'pendix  to  4  Cobb.  Pari.  Hist.  No.  zv.  p.  cbdii.) 
IS  a  pamphlet  vrrittea  by  sir  William  Jones,  and 
pubhsbed  in  1681,  in  winch  this  question  is 
-discussed,  *  Whether,  by  the  law  and  custom 
«f  paifiamcBt,  tibe  Lords  ought  to  try  com- 


moners impeached  by  the  Commons  in  par- 
liament P" 

**  When  fiSmonde  Beresford  is  charged  by  the 
king  in  aiding  and  advising  vrith  the  said  earl 
Mortimer  in  the  said  treasons  and  felonies,  the 
said  earls,  barons,  and  peers,  came  before  the 
king  in  parliament,  and  said,  *  That  the  said  Si- 
mon was  not  their  peer,  and  therefore  they  were 
not  bound  to  judge  him,  as  a  peer  of  the  land.' 
— ^This  accusation  against  Simon  de  Beresford 
was  at  the  kind's  suit.  Rot.  Pari.  vol.  3,  p.  53, 
No.  4. — Notwithstanding  the  declaration  of  the 
Lords,  they  afterwards  condemn  tbe  said 
Simon  de  Bieresford  and  others,  not  peers,  to  be 
executed  for  the  said  treasons  ana  felonies — 
But  immediately  declare,  *  That  though  they 
had  from  this  time  proceeded  to  give  judgment 
upon  those  that  were  no  peers,  heretS'ter  these 
judgments  should  not  be  drawn  into  e;uimpl6 
or  consequence,  so  that  they  should  be  called 
upon  to  judge  others  than  their  peers,  contrary 
to  tbe  law  of  the  land.'  Rot.  Pari.  vol.  S,  p. 
54,  No.  6— In  the  29th  ch.  Of  Magna  Chaiia, 
9tli  rien.  3,  it  is  said,  *  Nee  super  cum  ibimus, 

<  nee  mittemus,  nisi  per  legale  ludicimn  parium 

<  suorum,  vel  per  legem  terra*.'  That  is,  says 
sir  Edward  Coke,  3nd  Inst.  p.  46.  '  No  man 
shall  be  condemned  at  the  king's  suit,  either  be- 
fore the  king  in  his  bench,  where  the  pleas  are. 
Coram  Regey  (and  so  are  the  words,  *  nee  super 
emn  ibimus,'  to  be  understood^  nor  before  any 
other  commissioner  or  judge  wnatever,  (and  so 
are  the  words  *  nee  super  eum  mittemus,'  to  ba 
understood).'  And  again,  3  Inst.  p.  48,  in 
commenting  upon  the  words,  *  Per  indicium 

*  narium   suorum,'   sir   Edward   Coke'  says, 

*  Note,  as  is  before  said.  That  this  is  to  be  un- 
derstood of.  the  long's  suit ;  lor  if  an  ap»' 
peal  be  brought  against  a  Load  of  pariiament, 
which  is  the  suit  m  the  party,  there  be  shall  be 
tried,  not  by  his  peers,  but  by  an  ordinary  jury  i' 
For  that  this  statute  eztendeth  only  to  the  king's 
suit.'  So  in  the  lord  nacre's  case,  in  the  26th 
of  Henry  8th,  on  a  question.  Whether  he 
might  wave  his  trial  by  his  peers,  and  \jfi  tried 
by  the  country,  the  judges  all  amed,  Uiat  he 
could  not.  «  For  the  statute  of  Magna  Charta 
is  in  the  negative, '  Nee  super  eum  ibimus,  nisi 

*  per  legale  judicium  parium  suorum,'  that  is 
at  the  king's  suit  upon  an  indictment.' 
Kelyng's  Rep.  p.  $6i  And,  in  the  tract  cited 
before  in  the  note,  p.  54f  sir  William  Jones  says, 

*  It  is  evident  from  the  roll  itself,  in4he  case 
of  Simon  de  Beresford,  and  ^e  oCber  records, 
that  the  Lords ditliudge  those  commoners  cob* 
trary  to  the  law  of  the  land,  that  is,  at  the  in- 
stance  of  the  king  ;  so   that  judgment  was 

given  at  the  king's  suit,  in  a  way  not  warranted 
y  the  law  and  custom  of  parliament,  or  any 
other  law  of  the  kingdom  :  but  there  is  not  a 
word  in  that  record, .  which  imporls  a  restrictioA 
of  that  biwfttl  juriadkition,  which  our  oonstitii* 
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they  would  bring  up  tbe  Articles  afainst  him ;" 
for  the  Lords  to  resolve,  <'  iThat  the  said  Ed- 
ward Fitzhanis  should  be  proceeded  with  ac- 
oording  to  the  coarse  of  commoD-law,'*  and  not 

tion  placeth  in  tbe  Lords  to  try  commoners, 
when  their  cases  should  come  before  them  law<- 
fhlly,  that  is,  at  the  suit  of  the  Commons  by 
impoMshmeut."  4  Hsts.  Prec.  pp.  54,  07. 

Mr.  Hatsell^  in  support  of  his  doctrine,  that 
opmmoners  may  beimpeached  of  High- treason 
before  the  House  of  Lords,  cites  the  case  of 
Chief  Justice  Scro^gs,  as  to  which  he  notices 
that  the  Chief  Justice  did  not  as  a  commoner 
plead  to  die  Lords'  jurisdiction,  and  that  though 
several  members  expressed  their  doubts  how 
far  the  Commons  oiightto  impeach  for  Hi^h- 
Treason  a  person  as  fifuilty  of  crimes  which 
are  not  declared  to  be  such  by  the  statute  of 
treasons,  25  Edward  3,  no  person  doubted  but 
that  if  the  crinie  charged  did  amount  to  High 
Treason,  sir  William  Scroggs  a  commoner  was 
9n  object  of  Impeachment  though  for  a  ca- 
mtal  offence.  He  also  cites  the  case  of  the  earl  of 
Tyrone,  ordered  to  be  impeached  Jan.  the  6thj 
1681  (See  4  Cobb.  Part  Hist.  1378),  and  he 
mentions  that  sir  W.  Jones,  in  the  debate,  says, 

'*  There  is  no  question,  but  a  peer  of  Inland 
b  but  a  commoner  in  England ;  and  no  question 
but  he  may  be  proceeded  against  byim- 
Deachment,  as  web  as  by  common  trial. 
Voa  cannot  ipistrust  vour  mana^pers,  nor  a 
common  jury ;  but  the  accusation  of  lord 
l^yrone  arising^  ifi  pariiament,  it  is  properest  he 
be  tried  in  paniament."  Mr.  Boscawen^savs, 
*  No  commoner  can  be  tried  by  the  Lords,  but 
by  imneachment  of  the  Commons.'  It  ap- 
pears that  sh*  J.  Trevor,  sir  Francis  Winnington, 
and  sojeant  MaynaiSd,  concurred  in  this  pro- 
ceeding."   4  Hats.  IVec.  p.  110. 

liojudipe  Berkley  was  impeached  for  High- 
Treason,  see  his  Case,  vol.  S,  p.  1883,  of  this 
CoUedioii,  see  too  the  Case  of  Jermyn,  Piercy, 
and  others,  mentio|ied  4  HatseN  134,  where  a 
veftranoe  is  made  to  lord  Clarendon's  account  of 
tfieir  plot  fioad  also  to  the  queen's  representation 
af  it  lliere  is  likewise  an  account  of  it  in  May's 
History.  Mr.  Hatsell  also  cites  the  Case  of 
Iknlel  (VNefle  impeached  of  High-Treason  in 
the  year  1641,  and  he  quotes  from  sir  William 
ioMB's  paatqAlet, «« If  this  (that  the  Lords  could 
ttst  try  a  commoner  npon  an  knpeachment  for 
ffigh-TreMsn)  was  m,  it  woitkl  bem  the  power 
of  the  king,  b^nnaking  onhr  oonmioners  mi- 
aislsrs  of  state,  to  subrert  Ae  government  by 
tb^  co&tri]»&6es  wh«n  they  pMased.  Their 
greatness  wouM  keep  them  out  of  the  reach  of 
•rdiaaiy  courts  ofjostiee;  or  their  treasons 
might  not  perhaps  (e  within  the  statute,  but 
•iich  as  fidl  under  the  cogtiisanoe  of  no  other 
«Mrt  than  the  parUament ;  and  if  the  people 
wight  not  6f  rigbt  demand  justice  there,  they 
BMfht,  without  fear  cf  punishment,  act  tm 
lost  dsstrudifva-Wllainies  against  the  kingdom  $ 
It  woold  also  fottow,  that  &e  same  lact,  which 
ta a pwy ii?»stiop» apdymwhable  widi4eatb, 


b^  way  6f  Impeachment  in  parliament,  at  this 
time,  IS  a  denial  of  Justice,  and  a  violation  of 
the  constitution  of  parliaments,  and  an  obstruc- 
tion to  the  farther  discovery  of  the  Popish  Plot, 

in  a  commoner  is  no  crime,  and  subject  to  no 
punishment"    4  Hats*  Prec.  900. 

*'  Sir  Matthew  Hale,  in  the  Jurisdiction  of 
the  House  of  Lords,  ch.   16,  p.    9^,   says, 

<  Some  have  thought  this  decburaticHi  of  the 
4th  of  Ed.  3,  being  done  thus  solemnly,  in 

<  pleno  parliamento,'  was  a  statute  or  act  of 
pariiament.  But  that  seems  not  so  dear.  It 
was  certainly  as  solemn  a  declaration  by  the 
Lords  as  could  be  made,  less  than  an  actof 
parUament ;  and  it  is  as  high  an  evidenoe 
against  the  jurisdiction  of  the  Lords,  to  try  or 
judge  a  commoner,  in  a  criminal  canae,  as  can 
posnblybe  thought  of:  (1.)  Because  donebv 
way  of  declaration,  to  be  against  law ;  and, 

Sit.)  Because  it  is  a  decfairation  li^  the  Lords  in 
iisaiiirmance  of  their  own  jurismction ;  which 
commonly  judges  chuse  rather  to  amplify,  if  it 
may  be,  than  to  abridge."  4  Hatsell,  Pree.  p. 
$85. 

For  more  precedents  see  lord  Rochester's 
Report  in  tlieCase  of  sir  Adam  Blair  and  otfaen, 
in  the  year  1689,  in  this  Collection. 


Roger  North  has  a  passage  on  this  sul^ject 
veiy  well  worth  consideration  : 

<«  At  the  Oxford  parliament,  when  the  bkck* 
rod  knodced  at  the  door,  sir  tWm.  Jonas  was  in 
the  midst  ci  a  speech  to  inflame  the  Housa 
upon  the  sabfect  of  Fitaharris ;  proving  that 
the  House  mi^t  impeach  oommonen,  and  an- 
sweringthe  obfsctionsfrom  Magna  Charta,  viz. 
— >*  per  jttdieiiim  parium,'  he  was  coming  to 
the  *  LexTerrtt,'  and  was  interrupted  by  the  dia* 
sohrtion.  i  oonM  have  been  content  it  had 
staid  aJittle  longer,  that  his  whole  argiunenl 
mijght  come  to  ns ;  beoausetfae  strength  «f  the 
abjection,  which  he  was  a  going  to  answer,  Uet 
in  this,  viz.  that  Ltx  Terrm  is  not  contrary  to^ 
nor  doth  repeal   or  restrain   the  *Jiidiciufla 

*  parium,'  but  both  are  of  abaohite  eaEteni,  the 
former  as  to  &ct,  and  the  other  as  to  the  Inw, 
when  the  fact  is  stated.  The  former  ia 
Guilty  or    Not  Guilty,  that  is    <  ner    iu- 

*  dicium  parium  ;  but  there  may  ee  other 
pleas,  as  misnomer,  demuners,  exeeptiona, 
pardons,  and  f^mfessions,  upon  which  the  iasiie 
IS  whoUy  to  the  court ;  as  also  the  pannhmcut 
aAer  verdict  of  the  peers,  and  aU  that  vefera  te 
the  Lex  Terra,  So  as,  by  that  diitiucliop  in 
Magna  Charta,  the  offices  of  &e  jury,  and  of  tlw 
court,  one  for  fact,  and  the  other  for  law,  are 
kept  distmot.  And  another  objection  was  to  b^ 
answered,  which  is  that,  by  an  impeadument 
and  judgment  of  the  Lords,  a  commoner  is  da* 
prived  m  his  legal  challenges."    Exam.  508. 1 

The  diflbrsnces  of  opinion  whieh  have  ore- 
vailed  respecting  this  matter  strongly  fllusfrate 
the  unsettledncfe  of  ihe  «  Lex  et  Consuetndo 
'<  Psriiamenti,*  (See  the  Case  of  Shirlnr  and 
Fagg,  vol.  6.  p.  llf  1  of  UiisCdlection.  See  too 
Mr.  Uaisei's  wieertain^  aa  to  whednr  the 
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and  of  great  danmr  to  his  majesty's  peraoD,  and 
the  Protestant  Religton.*' 

Resolved,  "  That  for  auy  inferior  court  to 
proceed  against  Edward    Iritzliarris,  or  any 

Commons  Journals  are  public  records,  Prece- 
dents, ToL  3,  c.  4. 

Sir  John  Reresby,  aAer  noticing  that  the  im- 
peachment of  Fitzharris  was  not  done  to  de- 
stroy, but  to  serre  him  iu  opposition  to  the 
court,  says, 

<*  The  Lords  refased  to  receive  Fitzharris's 
impeachment ;  observing  that,  he  being  already 
indicted  at  common  law,  and  in  a  way  of  trial 
by  his  peers,  as  Magna  Charta  directed,  they 
could  not  perceive  bow  theur  House  could  take 
notice  of  his  offence.  IThe  Commons  hereiifton 
grew  angry  with  the  Lords,  and  voted  that  such 
thetr  lordships  proceeding  was  a  delay  of  jus- 
tice, a  breach  of  the  privilege  of  parliament, 
and  a  bar  to  the  further  discovery  of  the  Popish 
Plot ;  and  that  for  any  inferior  court  to  pro- 
ceed therein,  while  an  impeachment  was  de- 
pending, was  an  high  breach  of  the  privilegt^- 
of  parliament.  The  heats  grew,  in  short,  to  an 
excess  in  both  Houses,  both  as  to  this,  and  the 
Bill  of  ExdttsiuN.  The  Commons,  however, 
were  of  opinion,  that  the  king  would  give  way 
to  them,  he  ha\ing  already  made  such  a<f- 
vanees  towards  their  measures,  and  being  in 
such  thorough  distress  for  money,  besides  tliat 
many  who  were  near  the  king,  urged  them  to 
persist  stin  in  their  endeavours.^  was  at  the 
Imie's  cooch4fe,  as  I  was  three  times  in  one 
we&;  his  disooorse  ran  generally  upon  the 
haDoaaibiKty  of  Bay  thing  like  the  Popish  Pk»t, 
VM  the  oontradietions  of  which  it  was  made 
up :  that  he  intended  Fitzharris  should  come 
upon  his  trial  immediatdy :  that  in  all  affairs; 
rebting  to  bimadf^  the  laws  should  have  their 
TCffuiar  eourse;  and  that,  whatever  his  own 
pnvate  opinion  might  be,  he  would  govern  by 
them,  and  by  them  only. — Fitzharris  was  ar- 
raigned at  tlie  King's-baich  bar,  where  by  his 
counsel  he  refused  to  plead ;  beoiuse  he  stood 
in  parliament  impeacned  for  Uie  crimes  he 
4here  ^i'as  to  be  indicted  for ;  though  the  im- 
peaebment  specified  no  particular  treasons, 
which  the  indictment  did.  The  counsel  for 
the  Idng  said,  his  plea  was  evasive,  it  not  ap- 
pearing whether  the  same  crimes  were  intend- 
ed byuie  one,  as  by  the  other. 

«*  lliis  point  was  argued  at  the  bar,  but  the 
case  being  quite  extraordinary,  both  in  its  o^vn 
nature,  as  weU  as  because  of  the  severe  vote  of 
the  Commons  at  Oxford,  the  judges  took  time 
to  consider  of  it,  but  two  days  afwrwards  pro- 
nounced judgment  for  the  king ;  and  in  the 
end,  Fitznams  received  sentence  of  death,  for 
his  treason,  and  was  executed  accordingly." 

Mr.  Hatsell  observes,  That  the  period  at  which 
the  instance  happened  of  the  Impeachment  of 
Fitzharris,  and  we  circumstances  attending  it, 
render  any  arguments  or  conclusions  that  may 
be  drawn  from  that  proceeding  of  very  little 
weight. 

VOL.  YUU 


other  person  lying  under  an  Impencbmeot  in 
parliament  for  the  same  crimes  for  which  he  or 
they  stand  im})cacbed,  is  an  high  breach  of  the 
pri^ile^e  of  parliaineiit." 

Immediately  aAer  these  proceodincfs,  namely 
on  Monday  the  iMJlh  of  March,  the  pailiauiuat 
wasdissuhcd. 


This  last  parliament  of  king  Charles  the 
Second,  he  dissolved  at  Oxford,  on  March  28lh, 
1681.  [See  the  particulars  of  the  dissolution 
in  Roger  North's  Examen,  p.  104].  Alter 
which  event  he  governed  without  a  parliament, 
[See  a  note  to  the  case  of  Kichard  Thompson, 
tupra^  p.  7.]  during  the  remaining  four  years 
of  his  reign  **  with  a  sort  of  legal  tyranny,  or 
abuse  of  the  legal  powers  witli  M'hich  the  con- 
stitution had  invested  him,  employing  his  court 
of  King's-bench,  (as  his  father  ;iad  employed 
the  court  of  Star-chamber)  to  persecute  his  sub- 
jects under  the  forms  of  law,  by  taking  away 
the  Charter  of  the  city  of  London,  and  procur- 
ing the  surrenders  of  the  Charters  of  several 
other  coq)orations  that  sent  members  to  parlia/- 
racnt,  and  therch}'  making  the  elections  of 
members  of  parliament  less  froc  and  popular 
than  before  ;  and  by  over- severe  punishnieiits, 
enormous  fines,  ana  verdicts  for  excessive  da- 
mages, given  in  civil  actions  by  con*upt  juries, 
paclced  by  the  sherifls  for  the  purpose."  See 
Mr.  Baron  Maseres^s  Preface  to  the  Debates  in 
the  year  1680,  on  the  Exclusion  Bill,  edition  of 
1807.  Of  this  period  Mr.  Fox  says,  •'  The 
whole  history  of  the  remaining  part  of  the 
reign  cxliibits  an  uninterrupted  series  of  attacks 
upon  the  liberty,  property,  and  lives  of  his  sub- 
jects. To  give  an  account  of  all  the  oppression 
of  this  periml,  would  be  to  enumerate  every  ar- 
rest, every  trial,  every  sentence,  that  took  place 
in  questions  between  the  crown  and  the  sub* 
jects." 

And  Blackstbne  speaks  thus  :  <^  The  point 
of  tane  at  which  I  would  choose  to  fix 
the  theoretical  periection  of  our  public  law  is 
the  year  1679,  after  the  Habeas  Corpus  act  was 
passed  ;  and  that  for  licensing  the  press  had  ex- 
pired :  though  the  years  which  immediateiy 
followed  it  were  times  of  great  practical  oppres- 
sion."— "  It  is  far  from  my  intention  to  palKate 
or  defend  many  very  iniquitous  proceedinffSy 
contrary  to  all  law,  in  that  reign,  through  the 
artifice  of  wicked  politicians,  both  in  and  out  of 
employment.  What  seems  incontestable  is  this  ; 
that  by  tlie  kiw,  as  it  then  stood,  (notwithstand- 
ing some  invidious,  nay  dangerous  branches  of 
the  prerogative  have  smce  been  lopped  off,  and 
the  rest  more  clearly  defined)  the  people  had  as 
large  a  portion  of  real  hberty,  as  is  consistent 
wiui  a  state  of  society  ;  and  sufficient  power* 
residinff  in  their  own  hands,  to  assert  and  pre- 
serve mat  liberty,  if  invaded  by  4he  royal  pre- 
rogative. For  which  I  need  but  appreal  to  the 
memorable  catastrophe  of  the  next  reign.  For 
when  king  Charles's  deluded  brother  attempted 
to  eiislave  the  nation,  he  found  it  was  bcn^ond 
his  power:  the  people  both  could,  and  did,  re- 
ft 
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Bist  htm  ;  uid,  in  consequence  of  such  rerast- 
ance,  obliged  him  to  qoit  his  enterprize  and  his 
throne  tocher."  B.  Comni.  B.  4,  c.  33,  s.  5. 

Upon  this  Mr.  Fox  ezaaims : 

*'  What  a  field  for  meditation  does  this  short 
observation,  from  such  a  man,  furnish !  What 
reOections  does  it  not  suggest  to  a  thinking 
I  mind,  upon  the  inefficacy  of  human  laws,  and 
the  imperfections  of  human  constitutions  ?  We 
are  called  from  the  contemplation  of  the  pro- 
gress of  our  constitution,  and  our  attention  fix- 
ed with  the  most  minute  accuracy  to  a  particu- 
lar point,  when  it  is  said  to  have  risen  to  its 
titmost  petfection.    Here  we  are  then  at  the 


best  moment  of  the  best  constitiitibn  that  ever 
human  wisdom  framed.  What  follows?  A 
time  of  oppression  and  misery,  not  arimng 
from  external  or  accidental  causes,  such  as' 
war,  pestilence,  or  famine,  nor  even  from  any 
such  alteration  of  the  laws  as  might  be  supposd 
to  impak  this  boasted  nerfeeiion,  but  from  a 
corrupt  and  wicked  aaraiaistration,  which  all 
Ikt  so  much  admired  checks  of  the  constitution 
w«re  not  able  to  prevent.  *  How  vain  then,  how 
idle,  how  presumptuous,  is  the  opinion,  that 
kvrs  can  do  every  thioR  !  and  how  wealc  and 
pernicious  the  maxim  Mnnded  upon  it,  that 
measures,  not  men,  are  to  be  attended  to.'*-— 
Fox's  Hist,  of  the  Reign  of  James  S,  p.  SI. 


* 

'  Proceedings  against  Edward  Fitzharrts  in  the  King's-Bench, 
upon  his  Arraignment  and  Plea*  to  an  Indictment  for  High 
Treason:  33  Charles  II.  a. d.  168 !• 

ON  Wednesday  April  27,  1681,  the  Grand- 
juries  for  the  county  of  Middlesex  were  sworn ; 
and  after  the  Charge  deliTered  by  Mr.  Justice 
Jones,  his  majesty's  Attorney -General  (sir  Ro- 


*  ^*  I  do  appoint  Francis  Tyton  and  Thomas 
'*  Basset  to  pnnt  the  Arraignment  and  Plea  of 

*  Edward  Fitzharris,  with  the  Arguments  aad 
'  *  Proceedings  thereupon,  and  that  no  others 

*  presume  to  print  the  same.    F.  Pemberton.' 

In  Macphorson's  *<  Life  of  King  James," 
written  by  himself,  ^see  Introduction  to  lord 
Clarendon's  Case,  vol.  6,  p.  S9t,  of  this  Col- 
lection), is  the  following  passage :  ''  April  27, 
1681,  Fitzharris's  indictment  before  the  Grand- 

:  Jury  to-morrow*  The  king  was  confident  it 
vould  be  found;  and  though  all  the  practices 
Imaginable  were  used  to  padc  a  petty  jury,  yet 
the  proofs  w^re  so  clear  against  him,  that  they 

.  would  hardly  find  twelFC  men  so  wickedi  as  to 
perpire  themselTea  so  impudently,  against  law 

>  anil  jostiGe  in  the  fiice  of  the  world." 

"  A  few  days  before  the  king  went  to  Ox- 
ford, Fitzharris,  an  Irish  Papist,  was  taken  up 
for  framing  a  malicious  and  treasonable  WM 
against  the  king  and  his  whole  family.  He 
had  met  with  one  £yerard,  who  pretended  to 
make  discoveries,  au4  as  was  thought  had 
mixed  a  great  deal  of  falsehood  with  some 
truth  :  but  he  held  himself  in  genera)  terms, 
and  did  not  descend  to  so  many  particulars  ^ 
the  witnesses  had  done.  Fitzharris  and  he 
had  been  acquainted  in  France :  so  on  that  con- 
fidence he  shewed  him  his  libel :  and  he  made 
an  apooiutment  to  come  to  Everard's  chamber, 
who  tnought  he  intended  to  trepan  him,  and  so 
had  placed  witnesses  to  overhear  all  that  past. 
Fitzhairis  lei^  the  libel  with  him,  att  writ  in  his 

.  own  hand:  Everard  went  with  the  paper  and 
with  his  witnesses  and  informed  a^inst  Fitz- 
harris, who  upon  that  was  committed.     But 

.  seeing  the  proof  a^^st  him  was  like  to  be  full, 
he  said,  the  libel  was  drawn  by  Everard,  and 


bert  Saw}'er)  desired.  That  some  of  that  Giaad* 
jury  which  served  for  the  hundreds  of  Edmen* 
ton  and  Gore  (^hat  for  Ossulston  hundred  he- 
ing  iom^ediately  aiyourped  for  a  wedh^  might 

only  copied  by  himself:  but  he  had  no  sort  of 
proof  to  support  thhs.  .Cornish  the  sheriff  |^ 
wf  to.se(^  hiqi,  he  desired  he  would  bring  him 
a  justice  of  peaces  f^'i'  ^^  c^^  make  a  great 
discovery  of  th^plot,  far  beyond  all  that  waa 
yet  knowm  Cornish  in  the  simplicity  of  his 
heart  went  and  acquainted  the  kmg  with  this : 
for  which  he  was  much  bhuned  ;  for  it  was 
said,  by  this  means  that  discovery  mi^t  hav» 
bec»8topt;  but  his  gomg  first  with  it  to  the 
'court  proved  aftegvanls  a  great  happiness  botib 
to  hinisdf  and  Uk  many  others.  The  secretaries 
and  some  privy  counsellors  were  upon  that 
sent  to  examine  Fitzharris ;  to  whom  he  gave 
a  long  relation  of  a  practice  to  kill  the  kiiig,  in 
which  the  duke  was  concerned,  with  many 
other  particulars  which  need  iiot  be  mentieiied  ; 
-for  k  was  all  a  fiction.  The  secietaries  came 
to  him  a  second  time  to  examine  him  ihrtfaer : 
he  boldly  stood  to  all  he  had  said :  and  be  de- 
sired that  some  'justices  of  the  €ky  might  be 
brought  to  him.  So  Clayton  and  Treby  went 
to  him  :  and  he  made  the  same  pretended  dis- 
covery to  them  over  again ;  and  insniuated. 
that  he  was  glad  it  was  now  in  safe  hands  that 
would  not  stme  it.  The  kin^  was  highly  o& 
fended  with  this,  since  it  pkunly  sbewM  a  dis- 
trust of  his  minister^ :  and  so  Fitzhairis  was 
removed  to  the  Tower;  whidi  the oonrt re- 
solved lo  make  tlie  prison  for  aB  offenders,  till 
there  should  be  sherifis  d^osen  more  at  the 
king^s  devotioii.  Yet  the  dej^esition  made  t^ 
Clayton  and  Treby  was  in  all.  points  the  same 
that  he  had  made  to  the  secretaries:  so  that 
there  w  as  no  colour  for  the  pretence  iAei'iitiil 
put  on  this,  as  if  they  had  practised  ob  him. 

*'  The  parliament  met  at  Oxfor^  in  ftsrdi  i 
die  kkig  opened  h  with  severe  (eiedfaos  on 
the  proceedings  of  the  fofHMrfadisaMt  .He 
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he  present  at  the  swi^oin^  of  the  witnesses 
upon  an  Indictment  fer  Hi^h  Treason,  to  be 
preferced  against  Edward  Fitskvris,  lurisoner 

said,  he  was  resolved  to  maintain  the  succes- 
sion of  the  crown  in  the  right  line :  hut  for 
5|uietiag  his  people's  lears  he  was  willing  to  put 
the  administratiQn  of  the  government  into  Pro> 
testant  hands.  This  was  explained  by  £mley 
and  Littleton  to  be  meant  ot  a  jprince  regent, 
with  whom  the  regal  prerogative  should  be 
lodged  during  the  duke's  life.  Jones  and  lit- 
lleton  mapa^d  the  debate  on  the  grounds  for- 
merly mentioned :  hot  in  the  end  the  propo- 
sition was  r^ected ;  and  |hey  resolved  to  go 
again  ifn  the  Bill  pf  Exclusion,  to  tlie  great  joy 
^r  the  dttke's  paity,  who  declared  themselves 
more  against  this  than  against  the  exclusion  it- 
self. The  Commons  resolved  likewise  to  take 
the  management  of  Fitzharris's  afiair  out  of 
the  hands  of  the  court :  so  they  carried  to  the 
)U>rds  bar  an  impeachment  against  him,  which 
was  r^ected  by  the  Lords  upon  a  pretence  with 
which  lord  Nottingham  furnished  them.  It 
waa  this:  Edward  the  third  had  got  some 
commoners  to  be  condemned  U\  the  Lords ;  of 
which  when  the  Ho^se  of  Commons  com- 
phuned,  an  order  was  made,  that  no  such  thing 
should  be  done  for  the  future.  Now  that  re- 
lated only  to  proceedings  at  the  kind's  suit: 
hot  it  could  not  be  meant,  that  ai^  impeacliment 
from  the  CouHWrns  did  not  lie  against  a  com- 
moner. Judges,  Secretaries  of  8Ute,  and  the 
Lord  Keeper  wei^e  often  oommoners :  so  if  this 
was  good  Jaw,  here  was  a  certain  method  offered 
to  the  court,  to  be  troubled  no  mure  with  im- 
peachments, by  employing  only  commoners. 
In  short,  the  pee»  saw  the  design  of  this  im- 
peachment, and  were  resolved  not  to  receive 
It :  and  so  made  use  of  this  colour  to  reject  it 
Upon  that  the  Commons  past  a  vote,  that  jus- 
lioe  was  denied  tliem  by  the  Lords:  and  tney 
also  voted,  that  all  thoss  who  concurred  in  any 
sort  in  trying  Fitaharris  in  an^  other  court 
were  betrayers  of-the  liberties  of  then*  country. 
<'  Fit^harris's  trial  came  on  in  faster  Term : 
Scrogga  was  turned  out,  and  Pemberton  was 
made  chief  justice.  His  rise  was  so  particular, 
that  it  is  worth  the  being  remembered :  in  his 

Jouth  he  mixed  with  such  lewd  company  that 
e  quickly  spent  all  he  had  ;  and  ran  so  deep 
in  debt  tliat  ne  was  east  into  a  jail,  where  he 
lay  many  vears :  but  he  followed  his  studies  so 
close  in  tde  jail,  that  he  became  one  of  tliC 
ablest  men  of  bis  profession.  He  was  not 
wholly  for  the  court:  he  liad  been  a  judge  be- 
fore, and  was  turned  out  by  Scroggs's  means : 
and  now  he  was  rai^  again,  and  was  after- 
wards made  chief  justice  of  the  other  bench  : 
but  not  beinff  com^tiantenough,  he  was  turned 
out  a  second  time,  when  the  court  would  be 
served  by  none  but  hy  men  of  a  thorough  paced 
obseouiousness.  Fitaharris  pleaded  the  im- 
peacoment  in  parliament :  but  since  the  Lords 
pad  thrown  that  out  it  was  over-ruled. 

*'  Fitzbarris  was  tried  next:  and  the  proof 
waa  19  (all  tl^  li^  jraa  cac^    U^  moved  in 


in  the  Tower  oC  London,  which  ww  granted ) 
but  the  Grand-jury  being  under,  some  scrujdes 
against  receiving  of  the  Ull,  desired  the  opinion 

court  that  I  might  be  ordered  to  come  to  him, 
upon  what  reason  I  ooidd  never  imagine :  a 
rule  was  made  that  I  might  speak  to  him  in  the 
presence  of  the  lieutenant  of  the  Toner.  I 
went  to  him,  and  pressed  him  vehemently  to 
tell  the  truth,  and  not  to  deceive  himself  with 
false  hopes.  I  charged  hin^  with  Uie  impro- 
babilities of  his  discovery ;  and  laid  home  to 
him  the  sin  of  perjury,  chiefly  in  matters  of 
blood,  so  fully,  that  the  lieutenant  of  the  Towev 
made  a  very  Just  report  of  it  to  the  kin^,  as  tha 
king  himself  told  me  afterwards.  Uben  be 
saw  there  was  no  hope,  he  said  the  lord  How  • 
ard  was  the  author  en  the  libel.  Howard  waa 
so  ill  thought  of,  that,  it  being  known  that  there 
was  a  familiarity  between  Fitzhanris  and  hinOi 
it  was  apprehended  from  the  beginning  that  he 
was  concerned  in  it,  I  had  seen  him  in  lord 
Howard's  company,  and  had  told  him  how  in* 
decent  it  was  to  have  such  a  man  about  him 
he  said  he  was  in  want,  and  was  as  honest  aa 
his  religion  would  suffer  him  to  be.  I  found 
out  after^vards,  that  he  was  a  spy  of  the  lady 
Portsmouth's:  and  that  he  hod  caii-ied  lora 
Howard  to  her :  and,  as  lord  Howard  himself 
told  me,  she  brought  the  king  to  talk  with  him 
twice,  or  thrice.  The  king,  as  he  sai^eptered 
into  a  particular  sctheme  witii  liim  of  the  new 
frame  of  his  ministry  in  case  of  an  agreement^ 
which  seemed  to  him  to  be  very  near.  As  soon 
as  I  saw  the  libel  I  was  satisfied  that  lord  How- 
ard was  not  concerned  in  it:'  it  was  so  ill 
drawn,  and  so  little  disguised  in  the  treasonable 
part,  that  none  but  a  man  of  the  lowest  form 
could  be  capable  of  making  it.  The  report  of 
lord  HowanlHi  being  charged  with  this  waa 
over  the  whole  town  a  day  before  any  warrant 
was  sent  out  against  him ;  which  made  it  ap* 
pear,  that  the  court  had  a  mitul  to  give  him 
time  to  go  out  of  the  way.  Ue  came  to  me, 
and  solemnly  vowed  he  was  nqt  at  all  concerned 
in  that  matter :  so  1  advised  him  not  to  stir 
fttMn  home.  He  was  committed  that  niffht :  I 
had  no  Uking  to  the  man's  temper :  yet  ne  in* 
sinuated  himself  so  into  me,  that  without  being 
rude  to  him  it  waa  not  possible  to  avoid  him* 
He  was  a  man  of  a  pleasant  conversation :  but 
he  railed  so  indecently  both  at  the  king  and  the 
clergy,  that  I  was  very  uneasy  in  his  com- 
poiny :  yet  now,  during  his  imprisonment,  I 
did  him  all  the  service  I  couhi.  But  Alg^emoon 
Sidney  tedi  his  concerns  and  his  family  so  to 
haai*t,  and  managed  every  thing  relating  to  him 
with  that  zeal,  and  that  care,  that  none  but  a 
monster  of  ingratitude  could  have  made  hiua 
the  return  that  he  did  afterwards.  When  the 
bill  against  lord  Howard  waa  brought  to  the 
Grand- Jury,  Fitzharris's  wife  and  maid  were 
the  two  w^ktnesses  against  him :  but  they  did 
so  evidently  forswear  themselves,  that  tlie  Att 
torney-General  withdrew  it.  Lord. Howard 
lay  in  the  Tower  till  the  Michaehnas  term) 
and  came  out  by  the  Habeas  Corpiu,    1  weq^ 


647]         STATE  TRIALS*  S3  Chaeles  II.  iSBlj-^Prceeedings  agdinti         [248 


of  tke  oonrt  therein;  which  BIr.  Justice  Jrnios 
•kme  thought  tint  fh  to  ^ve,  but  ordered  them 
to  attend  Bext  day  when  the  coui-t  was  foil. 

And  accordingly  on  Thuisday,  April  28,  the 
•aid  fifrand  jury  came  to  the  bar,  and  Mr.  Mi- 
chael Godfrey  (brorfier  to  sir  Edmundbury 
Godfrey),  who  was  their  foremani  addressed 
himself  thus  to  the  Court : 
'  Mr.  Godfrey.  My  lord,  I  have  an  humble 
request  to  ij^ke  to  the  Court  on  the  behalf  of 
myself,  and  another  on  the  behalf  of  tbe  ^nd 
jury  for  the  county  of  Middlesex,  of  which  I 
am  foreman.  This  gentleman,  Mr.  Ward,  I 
did  be^  of  when  1  was  sworn,  to  cbuse  another 
nan  that  was  fitter  for  the  service,  as  bting 
more  experienced,  but  lie  would  not ;  and  I 
beg"  your  pardon,  if  I  should  commit  any  fai- 
lure for  want  of  experience.  But  I  cfesire, 
Wore  we  proceed  upon  this  Indictment  before 
us,  that  this  same  Fitzharris  may  be  examined 
«bout  my  brother's  death,  of  which  I  suppose 
he  may  know  much,  because  in  the  printed 
Narrative  he  does  speak  of  one  De  Puy,  who 
waa  a  very  active  man  abrmt  that  murder  ;  and 
how  ill  a  man  soever  he  hath  been,  we  do  hope 
he  hath  so  much  truth  in  him,  as  to  tell  what 
he  knows  of  th«t  horrid  munler.    Tlierelore  I 

Say  yimr  lordship,  that  you  would  grant  an 
atieas  Corpus  to  fetch  him  before  your  lord- 
ship to  be  examined  upon  that  point^before  we 
do  pro^a^ ;  that  is  all  as  to  myself.  My  lord, 
as  to  the  Jury,  we  do  all  of  us  humbly  present 
this  Paper,  and  desire  it  may  be  read  m  Court. 
X.  C.  Justice,  (Sir  Francis  Pemberton.) 
What  is  it  ?  a  petition  P 

no  more  to  Fitzharris :  but  Hawkins  the  mi- 
nister of  the  Tower  took  him  into  his  manage- 
ment ;  and  prevailed  with  him  not  only  to  deny 
all  his  former  discovery,  but  to  lay  it  on  Clay- 
ton, Treby,  and  the  sneriflfs,  as  a  subornation 
of  theirs,  though  it  vi^as  evident  that  was  im- 
possible to  be  true.  Yet  at  the  same  time  he 
writ  letters  to  his  wife,  who  was  not  then  ad- 
mitted to  him,  which  I  saw  and  read,  in  which 
he  told  her,  how  he  was  practised  tipon  with 
the  hopes  of  life.  He  charged  her  to  swear 
fdlsely  against  none :  one  of  these  was  writ 
that  very  morning  in  which  he  suffered:  and 
yet  before  he  was  led  out  he.  signed  a  new 
paper  containing  the  tbrmer  charge  of  subor- 
nation, and  put  it  in  Hawkins's  hands.  And 
at  Tyburn  he  referred  all  he  had  to  say  to  that 
paper,  which  was  immediately  published :  but 
the  falsehood  of  it  was  so  va*y  notorious,  that 
it  shewed  what  a  sort  of  man  Hawkins  was : 
y«t  he  was  soon  after  rewarded  for  this  with 
•ihe  deanry  of  Chichester,  But  when  the  court 
beard  what  letters  Fitzharris  had  writ  to  his 
wife  diey  were  confounded :  and  all  further 
diseonrse  about  him  was  stifled.  But  the  coml 
practised  on  her  by  th&  promise  of  a  pension  so 
jar,  that  she  delivered  up  her  husUmd's  letters 
|o  them.  Bat  so  many  had  seen  them  before 
that,  that  this  base  practice  turned  much  to  the 
refiroach  of  all  their  proceedings,''  1  Bnmet, 
497,40$,  503,         .  . 


CI,  0f  Crown,    It  is  not  iuhscribed  by  any 
body. 

Jurors,  But  we  do  all  own  it,  my  lord. 

L.C,J.  What  is  it?  Read  it. 

CL  of  Crown.  "  We  Michael  Godfrey,  &e. 
Beinj  sworn  to  serve  in  the  grand  inquest  for 
the  hundreds  of  Edmonton  and  Gore,  in  this 
tjounty  of  Middlesex,  &c.  and  being  yesterday 
sent  tor  into  tlie  Court  of  iCing's^bencb,  by  a 
messenger  from  the  said  Court,  to  be  present  at 
the  swearing  of  several  witnesses  produced  on 
the  behalf  of  our  sovereign  lord  the  king,  to 
prove  tlie  truth  of  some  Indictments,  then  in 
the  hands  of  the  Clerk  of  the  Crown  ;  and  oh- 
serving,  that  sir  WilUam  WaUer,  8mith,  and 
others,  were  sworn  to  give  evidence  ^r^i^>*^ 
Edward  Fitzharris,  now  prisoner  in  the  Twer, 
who  in  the  late  parliament  at  Oiibrd,  was  im- 
peached by  the  honourable  Hoiise  of  Commons, 
in  the  name  of  themselves,  and  of  all  tiie  Com- 
mons of  England ;  ofwhich,  wethe  said  Mi- 
chael Godfrey,  &c.  are  part,  and  as  jurymen, 
be  his  judges  also.— We  therefore  humbly  de- 
sire ^e  opmion  of  this  honourable  Court,  whe- 
ther it  be  lawful  and  safe  for  us,  the  said  God- 
frey, &c.  (in  case  an  Indictment  of  the  said 
Fitzhairis  should  be  brought  before  us)' to  pro- 
ceed to  examine  liny  witnesses  in  reference  to 
the  said  Indictment,  or  any  way  to  meddle  with 
it,  or  proceed  upon  it,  notwithstanding  the  said 
Impeachment,  and  Votes  pursuant  to  it  by  the 
saia  honourable  House  of  Conmwns  f  And  this 
bemg  a  great  pomt  in  law,  and  of  so  great  a 
consequence  for  us  to  undertake  in  a  point  of 
right  not  settled  by  conference,  and  remaining 
yet  undetermined  in  the  high  Court  of  Parha- 
ment.— We  therefore  huil£ly  desire  the  opi- 
nion of  this  Court  upon  tbe  whole  matter.  Whe- 
ther legally  and  sarely  we  may  proceed  to  find 
the  indictment  of  Fitzharris,  or  no." 

Mr.  Godfrey,  My  lord,  we  do  humbly  desire 
the  resolution  of  the  Court  in  this  matter,  as  a 
thing  of  weight ;  for  we  are  between  two  mill- 
stones, as  we  apprehend  it,  and  shall  be  ground 
between  them. 

X.  G.  J.  Look  you,  gentlemen  of  the  jury, 
we  do  not  apprehend  so. 

Attorney  General,  (Sir  Robert  Sawyer.)  My 
lord,  be  pleased  to  spare  me  one  word :  this  In- 
dictment was  tendered  to  this  grand  jury  yes- 
terday, and  this  gentleman  was  against  accept- 
uig  the  bill,  till  he  had  your  judgrment,  and  so 
were  two  more ;  but  for  ail  that,  tbe  body  of 
them  carried  it,  (all  hut  these  three)  to  bear  the 
Evidence :  whereupon  Mr.  Solicitor  and  mys^ 
did  go  on  upon  the  eviilence,  and  spent  some 
time  in  opening  it  to  tUem,  and  it  was  all  given 
to  them  ;  and  truly  the  gentlemen  dkl  seem  to 
be  abundantly  satisfied  what  an  horrid  viUainy 
it  was,  and  we  did  think  they  wooM  have 
found  the  biO :  but  it  seems  they  have  pre- 
vailed to  put  these  scruples  into  the  otners 
heads. 

L,  C,  J.  Look  you,  Mr.  Attorney,  we  will 
now  enquire  into  that.    Gentlemen  i^^ie  iuryK 
you  seem  dissatisfied  in  this  matter,  and  desire 
theepinioiiof  the  €#wt  m  i||  iriMther  yoa 
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may  lawfully  proceed  to  6xid  this  indietmeDt  or 
not  ?  We  did  hear  yesterday  of  some  scruples 
you  made  to  my  brother  Jones  ivhen  you  were 
bwoniy  and  he  sat  in  Court  to  give  you  the 
charge,  which  he  thoug^ht  not  fit  then  to  answer, 
but  left  it  till  to-day.  Truly  we  would  have  all 
things  fairly  and  clearly  done,  that  we  m4y  un- 
derstand how  we  go  all  along  in  this  matter. 
Your  scruple  is  this  :  Here  was,  you  say,  an 
Impeachment  offered  atfaipst  Fitzharris  by 
the  Cknnmons  to  the  Lords,  and  that  Impeach- 
ment was  of  high-treason,  which  was  not  re- 
ceived, and  thereupon  there  was  a  Vote  of  the 
House  of  Commons  that  he  should  not  be  tried 
hy  anyother  interior  Court :  you  desire  now  to 
know  whether  you  may  enquire  concerning 
this  treason,  notwithstanding  tliese  things  that 
ha%'e  passed  thus  ? 
.  3Ir.  Godfrey,  Yes,  my  lord. 
.  Xr.  C.J.  We  are  very  ready  and  willing  to 
satLs^  any  of  the  king's  subjects  in  any  matters 
in  judgment  before  us,  that  they  may  see  there 
shall  he  nothing  but  fair  proceedings  in  all 
cases :  we  do  tell  you  it  is  our  opinion,  that 
Dotwitlisitanding  any  thing  of  this  matter  that 
yoa  suggest  in  the  case  before  you,  it  is  fit  for 
you  to  enquire  upon  the  Indictment ;  and  you 
are  bound  to  enquire  by  virtue  of  your  oaths,  it 
an  indictment  be  exhibited  to  you  :  you  cannot, 
nor  ouffbt  to  take  any  notice  of  any  such  votes 
of  the  House  of  Commons  afterwards,  if  any 
«uch  there  were,  for  they  will  not  excu??e  you 
(who  are  sworn  to  enquire  of  the  matters  given 
you  in  charge),  in  case  you  do  not  your  duty ; 
and  therefore  if  you  have  evidence  enoogb  given 
yoa,  to  satisfy  you  that  the  Indictment  is  true, 
you  are  to  find  it.  And  likewise  we  ought  to 
proceed  according  to  justice,  in  cases  that  are 
brought  before  us.  Meither  you  nor  we  can 
take  notice  of  these  things,  in  case  there  be 
any  such  as  you  suggest ;  nor  will  they  excuse 
us  before  God  or  man  for  the  breach  of  our 
oaths,  if  we  should  do  ^e  contrary.  And  this 
we  declare  to  you,  not  only  as  our  opinions, 
but  as  the  opinion  of  all  the  judges  of  Eng- 
land. For  when  we  did  hear  there  was  a  scra- 
pie made  by  you  the  gentlemen  of  the  jury ,  be- 
cause we  would  ma£e  the  way  faic  and  "^clear, 
all  the  judges  didasseoible  to  debate  the  matter 
for  your  satisfaction ;  not  that  we  were  dissa- 
tisfied at  ail  in  it  •urselves,  but  tli»t  it  might 
app^  to  you  and  the  kingdom,  that  there  is 
nothing  but  fairness  used  in  tliis  case,  as  in  all 
others ;  and  all  the  judges,  nem.  eon.  were  all 
of  opinion,  thai  you  are  not  to  take  notice  of 
any  of  these  things  ;  but  if  the  Indictment  be 
«xhsf)ited,  and  you  have  evidence  enough,  you 
ought  to  find  it.  This  we  have  endeavoured 
for  your  satnfactidti,  to  make  your  way  clear. 
Jurors.  We  humbly  thank  your  lordship. 

[Then  the  jury  went  away,  and  afterwards 
found  the  bill.] 

On  Friday,  April  S9, 1681,  sir  Iho.  Stringer, 
Ae  khig^s  Serjeant  at  law,  moved  for  an  Habeas 
Oir^us,  to  bnug  up  the  body  of  Edward  Fits- 
bamsy  to  be  examined  by  th«  Couct  about  the 


death  of  sir  Edmundbury  Godfrey.  Tlie  Court 
granted  the  writ,  and  said,  he  should  be  ar« 
raigned  upon  the  indictment  against  him,  and 
then  they  would  examine  him. 

Saturday,  April  30,  Edward  Fitzharris  was 
brought  with  a  strong  guard  to  the  King's- 
bench  Court.   . 

Seij.  Stringer.  Your  lordiihip  hath  been 
pleased  to  giaiit  an  Habeas  Corpus  for  Fitz- 
harris, and  he  is  brought  up,  and  attends  here. 

L.  C.  J.  We  will  send  for  Mr.  Attorney, 
brother. 

Serj.  Jffferies.  I  begthis  of  your  lordship,  that 
you  will  be  pleased  to  stay  a  little ;  I  know 
not  how  he  comes  to  be  brought  up  here  ;  Mr. 
Attorney,  it  seeois,  says,  he  knows  nothino- 
of  it  ^ 

L.  C.  J.  Well,  well ;  send  for  Mr.  Attor-  ' 
ney,  broUier,  and  hear  what  he  says. 

Which  being  done,  and  Mr.  Attorney  come 
m,  the  prisoner  was  brought  to  the  bar- 

Serj.  Sirin^rr.  My  lord,  I  would  humbly 
move  he  may  be  brought  into  Court  to  be  exa- 
mined before  he  be  ari-aigned. 

L.  C.  J.  Why  so  ? 

fcSerj.  Striv^er.  My  lord,  we  would  have  him 
examined  concerning  sir  Edmundbtury  God- 
trey's  deatli. 

L.  C.  J.  What  matters  it .'  That  may  be 
done  ai\er  as  well  as  before. 

CL  of  Cr,  Edwai-d  Fitzharris,  hold  up  thy 
hand. 

FUzharrit.  My  lord,  I  have  been  a  close 
prisoner  these  ten  weeks,  and  have  not  had  tho 
liberty  to  see  sMy  one  in  the  world  :  I  desire  I 
may  have  Uberty  to  see  my  friends,  and  speak 
with  them,  before  1  do  answer  to  any  thing. 

Mrs.  Fitzharrit.  My  dear,  plead  to  the  juris- 
diction of  the  Court ;  here  is  a  plea  drawn  by 
counsel  for  you. 

L.  C.  J.  You  had  best  consider  well  what 
you  have  to  do. 

Fiizh.  My  lord,  I  desire  this  Paper  may  be 
read  by  the  clerks. 

Justice  Junes.  No,  ho :  that  cannot  be  till 
you  have  answered  to  your  ihdtctment. 

Ct.  of  Cr,  Pull  olf  your  giove,  and  hold  up 
your  hand. 

Fttzh.  Mv  lord,  I  desire  leave  to  plead  to 
thejiirisdiction  of  the  Court. 

JL.  C.  J.  You  shall  have  it. 

Fitzh.  I  desire  this  plea  may  be  allowed. 

Justice  Doiben.  Hear  your  Indictment  first, 
and  plead  afterwards. 

L.  C.  J.  Look  you,  Mr.  Fitzharris,  let  us 
thus  far  direct  you :  your  holding  up  of  your 
hand,  and  hearing  the  Indictment  read,  wift  not 
hij^der  yon  from  any  manner  of  plea  which 
you  may  have  to  make  afterwards ;  but  yon 
can  plead  nothing  before. 

'CI.  qfCr.  PuUofi^your  glove,  and  hold  up 
your  band  (which  he  did).  And  then  the 
Clerks  of  the  Crown  read  the  soh^uice  of  his 
Indictment  to  him  in  Engiisb.  And  then 
speaking  to  him,  said,  How  sayest  thou,  Edw. 
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Pitdmrria  ?  Art  tiioii  Guiky  of-tlus  higfa-trea- 
son  whereof  thoa  standest  indicted,  and  hasi 
teen  now  arraigned,  or  Not  Guilty  ? 

Fiufi.  My  lord,  I  offer  tEia  Plea  to  be  read 
first,  before  I  answer. 

X.  C.  jr.  That  plea. ^  Take  his  plea:  let  us 
see  what  it  is.    We  take  it  to  read  it  now. 

Justice  Jonet,  Not  to  allow  it. 

X.  C.  X  Only  to  see  what  it  is. 

CL  of  the  Crown  reads, 

*  £t  proed.  Edwardus  Fitzharris  in  propria 
persona  suavenit  et  diet,  quod  ipse  ad  Indict- 
ament  pned.  modo  versus  eum  per  jurator. 
pned.  in  forma  prod,  compert.  respondere 
compeUi  non  debet,  quia  dicit  quod  ante  In« 
dictatneot.  prsed.  per  iunUor.  preed.  in  forma 
preed.  compert.  scil.  ad  parliam.  Dom. 
Hesns  nunc  inchoati  et  tent,  apud  Oxon. 
in  Com.  Oxon.  SX  Die  Martii,  Anno  Reg. 
Dom.  Caroli  Secundi  nunc  Regis  Angliae, 
Sec.  Tricesimo  Tertio,  ipse  idem  Edwimlus 
Fitzharris  per  IVIilites,  Cives,  et  Burgens.  ad 
idem  Parliament,  ad  tunc  et  ibid,  convocat.  et 
Msemblat.  de  et  pro  prsed.  prodition.  Crimini- 
bus  et  Offens.  unde  ipse  idem  Edwardus  Fttz* 
harris  per  Indictameut.  pned.  modo  indictat. 
esdstit  secundum  Legem  et  Consuetudinem 
Parliamenti  aecusat  et  impetit.  fuit  coram 
Magnatibus  et  Proceribus  ni\ju8  Regni  Air- 
gli»  in  eodem  Parliamento  per  Summonition. 
ipsius  Dom.  Re^s  ad  tunc  et  ibid,  assemblat. 
i«uodq;  impetitio  praed.  in  plenis  suis  robore 
et  effectu  adhuc  remanet,  sicut  -per  record, 
inde  in  Cur.  Parliament,  prsed.  remaneo.  ple- 
nius  liquet  etappsret.  £t  idem  Edwardus 
Fitzharris  ultenus  dicit,  ouod  si  quis  in  aliouo 
Parliamento  Dom.  Regis  hujus  Kegni  Angliee 
df  aliquibtts  Proditionibus,  Criminibus,  et  Of- 
f^nsis,  per  Milites,  Gives,  et  Burgens.  ad  hu- 
jusmodi  Parliament,  convocat.  et  assemhiat.  in 
liujusmodi  Parliament,  accusat.  et  impetit.  iuit 
coram  Magaatibns  et  Proceribus  hujus  BjBgai 
An^iffi  in  eodem  Parliament,  per  Summonit. 
ipiius  Dom.  Re^s  assemhiat.  tunc  hi:gusmodi 
Ph»dition.  Crimma  et  OfTensade  et  pro  quibus 
hnjnsmodi  persona  in  hiyusmodi  Parliament 
accusat.  et  impetft.  fuit  in  Parliament.  Dom. 
Beg,  hujus  Regni  Anglise  audiri,  triari,  et  ter- 
minari  debeant,  et  semper  hacteniis  oonsne- 
Terunt,  et  de  jure  debuerunt,  et  non  alibi  in 
aliqua  Curia  infer,  qmun  in  Parliament.  Et 
hoc  idem  Edwardus  Fhzhairis  PUtt.  est  re- 
rifi(^re,  nnde  non  intendit^uod  wminus  Bex 
fiunc  velil  in  CJnr.  mmc  htc  de  el  pro  Prodi- 
tion. Criminibus,  et  Offiens.  Ptnd.  responderi, 
et  petit,  judic.  si  ipse  ad  Indictainent.  pred. 
per  jurator.pr«d.  in  fcMinapned.  oomp^t.  ul- 
tenus respondent  compdli  debeat,  &c.  Cum 
hoc  quod  preed  Edwardus  Fitzharris  vjerific^ 
vult,  quo4  Proditio,  Crimioa,  giOS&aa,  pned. 
m  Indictament  pned.  per  jorator.  pra».  in 
Ibrma  prsed.  oompert.  speciiicat.  et  mentiooat. 
at  pro  juihus  ipse  idem  Edwardus  Fitaharri^ 
p«r  lodJctament.  iO.  modo  indictat.  existit,  et 
proditio,  crimina  et  ofiens.  pro  quibus  ipse 
poBi.  Edwanlus  Fiteliarris  ia  nrjwoifiot. 


*  pned.  in  Anna  preedt  accusat  et  impetit.  fait, 
<  et  existit,  sunt  uaum  et  eadem  Proditio,  Crimi- 
'  na  et  Offens.  et  non  al.  neqae  diversa,  qnod(f ; 

*  impetit.  pned.  adhuc  in  nlctiis  sms  rabpre,  ti« 

*  gore,  et  efiectu  remaUet.' 

X.  C.  X  Look  you,  Mr.  Fitzharris,  as  for  this 
[deadinff  here,  we  use  not  to  receive  suidi  pl«ad« 
mg  as  this  without  a  counsel's  hand  to  h. 

FiiMh,  I  desire  your  lordship  to  assign  mm 
counsel. 

X.  C.  X  Who  would  you  have  .assigiied 
counsel  ? 

FUzh.  Snr  William  Jones,  sur  Francis  Win* 
nington,  sir  Geora;e  Trdby,  Mr.  Williams,  Mr. 
PoUexfen,  Mr.  Wallop,  and  Mr.  Smith. 

X.  C.  X  fl^re  are  a  great  many  you  name ; 
we  will  not  enjoin  any  counsel  to  serve  you 
farther  than  they  are  willing  themselves.  At 
for  sir  William  Jones,  one  ov  fhem  yon  deshe, 
he  does  not  practise  now  in  Weslmmster-hall, 
and  therefore  we  cannot  assign  you  him  unless 
he  please. 

PUzh.  Then  I  desire  sir  Francis  Winning- 
ton,  Mr.  Williams,  Mr.  PoUexfen,  Mr.  Wallop. 

X.  C  X.  I^et  them  be  assigned  of  oouiisel  for 
him.  We  do  assign  you  them  for  counsel. 
And  now,  look  yon,  Sir,  you  had  best  consider 
how  you  plead  tnis  matter.  You  will  do  wefi 
to  think  of  it,  lest  it  be  more  fatal  to  you  than 
you  expect ;  therefore  we  will  give  yoa  time 
to  jdeaa  the*  matter  you  rest  upon,  let  it  be  what 
it  will :  we  will  give  you  time  to  have  advice 
upon  it,  and  you  shall  be  brought  hither  again 
on  Tuesday  morning  by  rule.  And  in  the  mean 
time  things  shall  stand  as  tl^ey  do ;  Mr.  Attor- 
ney will  consider  upon  the  putting  in  of  your 
ploi,  Hhat  is  fit  to  be  done  upon  it. 

FUzh.  My  Jord,  I  hu.'«bly  desire  the  liberty 
to  see  my  wife  and  friends  in  the  mean  time. 

X.  C.  X  Mr.  Attorney,  why  may  not  he  see 

'his  wife,  so  it  be  done  m  the  presence  of  some 

person  entrusted  by  the  lieutenant,  to  see  that 

nothing  be  done  that  is  pr^udicial  to  the  king  f 

Ati.  Gen.  I  cannot  oppose  it,  my  Lord. 

FiizL  I  desbe  my  counsel  may  come  to 
me. 

X.  C.  X  Mr.  Fitzhsrris,  we  will  admit 
counsel  to  come  to  yw,  or  jdse  h  wOl  do  you 
no  good  to  assign  them  j  all  we  can  do  sfaafi  be 
done. 

AU.  GpH.  My  Lord,  irith  submisskm,  I  con- 
ceive yon  will  not  alk>iir  any  bpdy  to  come  to 
him,  tp  be  alom^with  him ;  tii^  would  be  the 
way  to  prevent  the  disoov^of  the  practices 
he  is  accused  pf :  I  booe,  if  your  kwdship 
shev  him  ^vouri  yon  v^ill  do  the  kinff  justiceu 

Fiizh.  My  Lord,  I  biigthatanyofmoaethat 
h^ve  bfien  named  may  come  to  xne. 

X.  C.  X  Yes,  these  four.  And  Mr.  Attor« 
■^y*  they  fu«  gentleiaw  of  fair  cre^  sod  re- 
putation in  the  world ;  we  have  no  suspicion 
that  they  wilf  do  any  thing  tmfiiiriy :  what 
we  ean  reasonably  do  for  any  man  in  his  con«> 
dition,  we  must  do. 

Jit,  Gen.  My  liord, }  |km  not  against  that> 
but  I  would  hiive  all  done  $at<ely  and  securely 
fortbeloAg* 
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Fitsh.  My  librd,  I  have  one  Mnt^  more  to 
beg  ;  the  tttioe  your  lordships  hare  set  is  so 
KooD,  that  tiiey  cannot  come  to  me  perhaps.* 

L.  C.  /.  It  is  long  enough,  Mr.  Fitzharris. 

Fittk,  If  I  cannot  set  them  to  oome  to  me  in 
that  time,  what  shaD  I  do  ? 

X.  C.  J.  You  must  do  what  you  can  ;  we 
cannot  enjoin  them  to  come  to  you. 

AtL  Gen,  This  motion  of  hjs,  I  fear,  is  de- 
turned tonut i>ff his  trial. 

L^C.f.  It  shall  not,  Mr.  Attorney.  It  is  true 
it  is  a  bi»y  time,  the  middle,  of  the  term ;  but 
they  will  sure  find  time  to  dispatch  this  business 
witnin  the  time  we  have  allotted.  '  On  the  other' 
side,  some  time  they  must  have  to  consider  of 
it :  I  do  therefore  ten  him,  it  may  be  fatal  and 
jireremptory'to  him  for  aught  I  know.  Indeed  if 
we  would  insist  upon  it,  we  might  compel  him 
to  be  ready  presently^  but  that  we  will  not  in 
this  case. 

Fitjh.  Pray,  my  lord,  giro  me  till  Thurs- 
day, if  you  please. 

L.  C,  J.  I  jcnow  it  is  time  enough  for  coun- 
sel to  dnfw  up  a  plea  between  this  and  Tues- 
dav. 

Fiizh.  To-morrow  is  Sunday,  my  lord, 
and  they  cannot  come  to  me  then  ;  so  I  shaU 
hare  but  one  day. 

L>,  C,  J,  Mr.  Fitzharris,  it  is  time  enough ; 
we  must  not  waste  the  term  ;  for  as  we  would 
shew  you  all  (he  fa?our  we  can  in  equity  and 
justice,  so  we  must  not  deny  the  king  justice 
neither.  And  you  hear  Mr.  Attorney  say,  that 
these  things  (it  they  should  delay  the  business 
too  loDffif)  would  be  prejudicial  to  much  of  the 
king's  business.  It  may  "be,  that  this  dilatory 
plea  may  spend  so  much  time  of  the  term,  that 
we  cannot  try  it ;  and  therefore  if  we  do  give 
a  just  favour,  you  must  not  grow  upon  us. 

Att,  Gen.  Mr.  Fitzharris  knows  this  plea 
hath  been  well  advised  on :  There  went  a  wnole 
club  to  the  making  of  it. 

FUtk.  How  should  I  know  ?  I  never  saw 
nor  heard  of  it  tQl  now.  I  have  had  the  sever- 
est measure  in  the  world  :  I  have  had  no  body 
suflered  to  come  to  me. 

L.  C.  J.  Do  not  complain  of  severity,  Mr. 
Fitzharris.  I  do  not  believe  any  sucfi  thing 
bath  been  used  towards  you. 

Fitzh.  Pray,  luy  lord,  give  me  a  little 
longer  time.     * 

L,  C,  J.  Ml'.  Attorney,  what  if  we  do  this  7 
He  giving  you  the  plea  upon  Tuesday,  he  may 
come  ujpon  Wednesday  morning  to  put  it  in. 

AtL  Gen,  I  cannot  oppose  it,  if  your  lord- 
ship think  fit  so  to  order  it. 

Justice  DiilUn,  It  is  fit  you  should  have  it  to 
see  it,  Mr.  Attorney,  before-hand. 

Justice  Jonet,  And  have  some  reasonable 
time  for  consideration  what  to  do  upon  it. 

L.  C.  J,  Well,  delivering  of  the  plea  on 
Tuesday  morning  to  Mr.  Attbmey,  we  do  give 
till  Wednesday  to  bring  it  hither ;  and  then  you 
•hall  come  by  rule  again. 

FiUh.  lAy  lord,  I  hope  I  shall  have  the 
'fiberty  to  see  my  wife  this  day. 

Lt  C.  J.  Yes,  at  seasonable  noun,  when  there 


may  be  somebody  by,  to  see  that  nothing  be 
4one  to  the  kinff'.s  prejudice,  and  your  wife 
must  do  this ;  she  must  submit  to  be  searched, 
that  she  carry  nothing  with  her  that  may  be 
prejudicial^.  And  Mith  these  cautions  we  will 
admit  her  to  come  to  you. 

Lieut,  of  Tomer,  Will  your  lordship  please 
to  give  Us  a  rule,  to  let  his  wife  and  counsel 
come  to  him  ? 

L,  C.  J.  We  do  make  such  a  rule. 

CLofCr,  My  lord,  we  will  make*  it  part 
of  the  rule. 

Lieut,  of  Tower,  We  desire  such  a  rule  for 
our  discharge. 

L.  C.  J,  Sir,  this  is  our  rule,  and  we  have 
declared  it  to  this  purpose.  .  Then  as  to  your 
matter,  brother  Stringer,  this  we  will  do  ;  Let 
the  lieutenant  of  the  Tower  keep  Mr.  Fitz- 
harris safely  till  we  return  out  of  the  Bxche- 
quer,  and  then  we  will  examine  him. 

Serjeant  Stringer,  My  lord,  we  think  it  will 
be  a  shoit  business  and  soon  over,  if  you  please 
to  do  it  first. 

Fiizh,  My  lord,  I  may  see  my  wife  in  the 
mean  time,  I  hope. 

L.  C.  J,  Do  you  insist,  brother,  that  we 
should  examine  him  presently  ? 

Serjeant  Stringer,  My  lord,  Mr.  Godfrey 
desires  it. 

L.  C.  J.  Then  we  will  presently. 

Lieut,  of  Ihwer,  Must  his  lady  speak  with 
him? 

L.  C.  X  Yes,  afler  he  is  examined.  Lieu- 
tenant of  the  Tower,  bring  Mr.  Fitzharris 
into  our  little  room,  wiiere  we  will  take  a  clerk 
and  examine  him. 

Mrs.  Fitzharris,  to  her  husband,  (the  court 
being  just  risen.)  My  dear,  do  not  confess  any 
thing  about  the  death  of  sir  Ednfdndbury  God- 
frey,  nor  the  Plot,  for  you  will  be  betrayed : 
speak  only  to  little  things. 

[Then  the  Prisoner  was  carried  away  to  be 
examined,  and  afW  that  to  the  Tower.] 

On  Monday,  the  2d  of  May,  sir  Francis 
Winnington  and  the  other  three  gentlemen  as- 
signed of  counsel  for  Mr.  Fitzharris,  came  to 
the  bar,  and  moved  the  court  for  an  explana- 
tion of  the  rule  concerning  themselves,  and  the 
business  they  were  assigned  for. 

Mr.  WilUamt,  My  lord,  I  am  to  move  your 
lordship  in  a  case,  wherein  I  am,  wMh  throe 
others  of  the  gentlemen  that  attend  this  bar, 
assigned  of  counsel  for  Mr.  Fitzharris ;  and 
that  which  I  would  beg  Tor  myself  and  them,  is 
this :  There  ts  one  thing  we  desire  may  be  ex- 
plained a  little  in  the  rule.  I  humbly  apprehend 
your  lordship  gave  leave  to  the  counsel,  whom 
you  so  assigtied  to  come  to  Mr.  Fitzharris, 
and  entrusted  them  with  the  liberty  of  speaking 
wilA  him  alone ;  but  by  the  penning  of  tne  rule, 
we  apprehend  that  the  same  restraint  is  put 
upon  them,  that  is  upon  other  persons,  to  have 
somebody  by  at  tbeu*  being  with  him. 

L.  C.J.  The  lieutenant  sent  to  me  on  Sa« 
turday  about  it,  and  I  told  him  h  did  not  extend 
to  you. 
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Sir  P.  Winningion.  We  think  it  may  have  a 
construction  either  way  ;  but  we  desire  it  may 
be  made  plain,  as  you  meant  it. 

X.  C.  J.  We  tell  yott  it  is  plain,  and  it  was  so 
intended.     ^ 

Sir  Fi,  Win.  Therefore  we  taking  it  that 
your  lordship  pronounced  and  meant  tt  so,  do 
desire  it  may  be  so  expressed.  We  are  satis- 
fied that  it  was  your  lordship's  intention  ;  we 
desire  the  clerk  may  make  It  in  plain  and  intel> 
ligible  words.    And  there  is  this  farther  in  it, 

my  lord 

.  X.  C.  X  We  declare  it  now  to  you,  it  was 
ao  meant  and  intended. 

.  Sir  F.  Wiu,  My  lord^  there  is  this  further 
in  it:  We  four  have  met,  and  we  desire  as 
much  as  may  be  to  expedite  this  matter  as  far 
as  we  can,  for  our  own  reputation,  and  doing 
pur  duty  to  the  person  we  are  assigned  of  ooun- 
sd  for.  But'truly,  so  soon  as  is  appointed  by 
your  lordship,  it  is  impossible  for  us  to  prepare 
things  so,  as  to  be  ready  by  AV^^dnesday  morn- 
ing. The  plea  I  never  saw,  nor  did  I  ever 
hoar  of  it,  ttU  it  was  brought  and  read  here ; 
but  since  that,  I  have  not  seen  it  till  this  time. 
The  rules  were  brought  but  last  night  to  our 
chambers ;  there  is  no  solicitor  in  the  cause 
that  may  attend  us.  The  indictment  I  have 
not  seen  that  we  are  to  plead  to,  and  truly  I 
think  the  courae  is  to  hare  a  copy  of  the  indict- 
ment 

X.  C  X  We  deny  that,  sirF.  Winnington. 

Mr.  William*.  It  is  impossible  for  us  then  to 
get  ready  in  this  time,  I  humbly  move  you  will 
assigfn  some  convenient  time,  I  know  your  lord- 
ship will  not  put  an .  hardsliip  upon  us  that  are 
of  counsel,  to  plead  such  a  matter  so  quickly. 
It  is  a  matter  of  difficulty,  and  Uiere  are  not 
many  precedents  in  it ;  and  therefore  it  will  re- 
quire'more  caoe  than  ordinary. 

Sir  F.  Win.  My  lord,  we  ought  tA  present 
things  to  the  court  as  they' are  in  fact,  Uiat  we 
may  not  lie  under  any  reflection  from  the  court, 
DOT  any  body  else.  You  made  a  rule  on  Sa- 
turday, that  I  should  be  of  counsel  fvr  htm, 
(which  I  submit  to)  but  I  knew  not  of  this  ti  1 
ftfterwards;  I  never  saw  the  plea,  nor  any 
paper  in  this  cause  as  yet  :~The  rule  was  lelVat 
my  chamber  this  last  night ;  and  when  I  saw 
it,  Mr.  Williams  and  we  got  together  in  the  hall 
this  monung :  we  could  not  do  it  till  just  now, 
and  we  come  now  to  wait  ypon  the  court,  to  ac- 
quaint them  how  the  matter  stands.  I  was  not 
in  court,  when  you  gave  your  directions  about 
this  matter;  but  when  I  find  what  the  nature 
of  the  case  is,  I  shall  be  ready  to  do  my  duty  to 
the  court,  and  to  him  who  is  upon  his  life.  It 
is  a  mighty  cause,  it  is  a  cause  that  may  be,  if 
we  do  not  aoqnit  ourselvea  as  we  ought,  have 
reflection  upon  our  posterity^  if  we'^lo  not  do  it 
as  well  as  we  can.  Thererare  we  desire  atme 
reasonable  time,  that  we  may  have  copies  of  the 
papers  and  things  coneenied  in  this  cause,  as 
the  court  shall  direct.  And  we  are  assured 
yoorlonbhip  is  so  well  acquainted  with  the 
usual  method  in  such  cases,  that  you  wiU  give 
us  all  the  favour  in  U  you  can. 
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Mr.  Walhp.  For  my  part,  my  lord,  the  no- 
tice I  had  was  but  very  lately :  I  was  by  indeed 
when  this  person  Fitzhairis  did  desire  counsel, 
and  your  lordship  assigned  me  amongst  the 
rest ;  but  nothiof^  of  the  order  was  brought  to 
me  till  this  morning  t  so  that  I  know  nothing 
of  tlie  matter  less  or  more,  than  what  I  heard 
upon  the  reading  of  the  paper  here  on  Saturday. 
I  do  not  desire  time  for  time-sake,  or  for  delay  ; 
but  we  tliiak  the  nature  of  the  thing  is  such,  as  . 
will  reqoire  great  consideration,  and  we  desire 
convenient  time  to  prepare  it  for  the  court. 

X.  C.  X  Look 'you,  sir  Fr^cts  Winning-^ 
ton,  you  must  consider  here  the  nature  of  your 
case :  This  is  an  indictment  of  -high  treason, 
and  there  is  nothing  I  see  that  is  so^greatly  con- 
siderable in  the  case,  but  the  height  of  the 
crime.  It  is  an  extraordinary  crime  indeed,  if 
he  be  gvilty  of  it  (for  I  speak  not  to  prejudice 
your  client,  but  of  the  thing  itself.)  It  is  a  trea- 
son of  a  very  high  n&ture ;  and  tlien  what  have 
we  to  consider  in  this  case  ?  We  might  hava 
taken  your  client  at  advantage  here,  and  it  had 
been  no  injustice  if  we  had  made  him  plead  im* 
mediately  as  he  would  stand  by  it :  and  we  are 
not  to  consult  your  leisure,  but  your*  client's 
cause :  he  hath  pitched  upon  you  tor  his  coun- 
sel ;  we  have  given  him  ttiree  days  time  to 
plead  as  he  will  st^d  by  it,  Stitucday,  Monday 
and  Tuesday,  and  he  is  to  oome  with  his  plea 
upon  Weduenhiy  •  We  have  iippointed  for  con- 
veniency.sake,  that  you. should  give  a  copy  of 
the  plea  to-morrow  morning  to  Mr.  Attorney ; 
but  we  do  not  tie  you  so  peremptorily  to  that 
copy,  that  you  may  not  vary  in  words  from  that 
foi'iu.  Give  him  but  til ;:  s  ubstance  of  the  plea, 
and  we  will  not  tie  you  to  the  particular  fotmai 
words.  Peradventui-e  Mr.  Fitzharris  could 
not  have  expected  three  days  time.  In  course  of 
law,  upon  such  a  crime,  to  put  in  such  a  plea, 
when  he  tails  us,  be  will  plead  specially  to  the 
jurisdiction  of  the  court.  But  we  have  done  it 
in  this  cafse,  to  shew,  that  all  the  fairness  tiiat 
can  possibly  be  used  shall  be  used.  Un  the 
other  side,  we  must  not  spend  all  our  time  SjO» 
as  to  let  tiie  term  slip  for  nis  neglect  of  waiting 
upon  you,  therefore  if  he  will  delay  to  send  to 
advise  with  you,  he  must  suffer  ibr.  it.  Sup- 
pose he  did  not  come  to  you  tiU  to-morrow, 
what  can  we  help  it  ? 

Mrs.  FitzhaniM.  T\i€v6  is  no  solicitor,  my 
lord,  to  go  t<». the  council. 

X.  C.  X  Weli,^wc  must  not  spin  out  the 
term  to  please  him  :  he  mast  take  more  care. 
I  bclievp  he  would  by  dilatories  be  glad  to  put 
it  olT  all  the  term.  If  Mr.  Attorney  gi^es  c<m* 
sent  for  Bftoi*e  time,  well  and  good. 

Mrs.  Fitaharris.  I  hope  your  lordsjiip  will 
give  leave  for  a  solicitor ;  w'uliout  your  loco- 
ship's  leave  none  will  dai^e  to  venture.  And 
I  had  the  rule  so  very  late—  i 

CI.  iff'  Crowru  Ti;ey  had  it  at  three  of  the 
clock  in  the  afternoon,  as  soon  as  it  eouki  be 
drawn  up. 

Mrs.  Fiizharrit.  That  copy  jvas  brought 
to  the  Ueuteunnt  of  the  Toweri  and  he  sent  ii 
awagr  immediately. 
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CL  qfCroten,  Another  copy  they  had  from 
me  that  eveDioif . 

Mrs.  Fitzhnrris,  I  never  saw  my  husband 
in  the  Tower  till  yesterday  in  the  afternoon, 
and  I  am  an  ignorant  person,  and  know  not 
what  to  do  in  it  without  a  solicitor.  As  ii<xvii  a.-» 
I  coold  get  copies  of  the  rule  Mrit  out  I '  carried 
them  to  these  gentlemen. 

Mr.  Pollexjhi.  My  lord,  I  think  it  will  be 
very  hard  npon  us  that  are  of  counsel,  to  be  so 
straitened  in  point  of  time ;  ibr  my  part,  the 
rule  was  leil  under  my  door  the  last  night,  and 
I  had  it  not  ti)}  this  morning :    It  will  be  a 
mighty  hard  matter  for  us  to  get  the  plea  ready, 
wiSiout  a  sight  of  the  indictment.      Things 
must  be  aven^  to  be  the  same  ;    which  we 
cannot,  unless  we  see  what  is  thei'e  alle<Iged. 
This  man  hatli  been  kept  close  prisoner,  and  no 
body  suffered  to  come  at  him  to  instruct  him  : 
and  we  hare  not  so  much  as  copies  of  any  thing 
that  we  must  make  use  of.     We  have  no  con- 
cernment, my  lord,  in  this  matter,  but  what  is 
assigned  us  by  the  court ;  and  we  do  not  know 
by  any  papers,  if  there  be  any,  how  we  should 
put  it  into  form ;  and  that  is  it,  my  lord,  which 
may  Ke  heavy  upon  us ;  if  this  man*s  business 
should  miscarry  for  want  of  putting  it  into  due 
form,  the  blame  will  be  upon  us,  who  are  as- 
sixrned  bis  counsel.    Therefore  if  your  lordship 
pU^^isey  under  these  considerations,  to  give  us 
time  and  leave  to  see  the  indictment  we  are  to 
plead  to,  we  may  be  the  better  enabled  to  do 
OUT  duty. 

Sir  K  Win.  Really,  my  lord,  I  ought  to  deal 
dearly  with  the  court ;  without  a  copy  of  the 
indietment,  I  know  not  how  we  shall  be  able  to 
plead  as  we  should  do. 

Mr.  Williams.  My  lord,  I  do  really  move, 
not  in  iayour  of  Fitzharris,  but  for  my  own  re- 
putation :  I  cannot  put  my  hand  to  a  plea  of 
this  consequence,  without  time  to  consider  very 
well  of  it ;  and  unless  in  truth,  I  can  see  the 
indictment,  and  compare  the  plea  with  it,  to  put 
it  into  form  (it  for  the  judgment  of  the  court. 
And  if  these  things  cannot  be  granted,  I  desire 
to  be  exoDsed. 

L.  C  J.  Why,  gentlemen,  see  what  you 
ask :  Where  do  you  find  ^ny  precedent  of  a 
man  indicted  for  High-Treason,  that  would 
plead  to  the  jmrisdiction  of  the  cmitt,  that  had 
more  time  diven  him  than  is  in  this  case  ? 

Sir  F.  Win.  We  do  not  know  what  his  plea 
will  be,  my  lord,  till  we  have  seen  it  and  consi- 
dered it. 

X».  C.  J.  Your  client  told  us  all,  and  we 
know  aO  of  us  very  well,  that  it  is  to  the  juris- 
diction of  the  court,  and  can  be  no  otherwise. 

Just.  Jona.  Any  thing  ehe  you  may  give  in 
evidence  upon  not  guilty  ;  and  it  would  be  con- 
sidered onyour  trial. 

Sir  F.  Win.  My  lord,  it  may  happen  to  be 
not  so  properly  pleadiible  to  the  jurisdiction  of 
the  coort ;  we  know  not  what  it  will  be  till  we 
have  seen  the  things  necessary  to  draw  it  into 
ibnn.  It  is  true  consequentially,  it  is  the  con- 
cern of  our  clitot ;  but  the  ground  of  our  mo- 
tion at  this  time  is  for  our^dres,    I  did  aj^re- 
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hend  by  the  rule,  his  special  plea  was  to  be  ad- 
mitted if  he  tendered  one,  let  it  be  what  it  will: 
We  must  consider  many  things  in  a  case  of  this 
nature ;  and  at  last,  whether  it  will  be  to  the 
i  jurisdiction,  or  v,  hat  it  is,  we  cannot  tell  as  yet. 
And  till  we  have  seen  the  nature  of  the  thing, 
and  what  is  necessary  to  prepare  it  for  the 
court,  1  cannot  venture  to  give  it  its  proper 
term.  But  our  time  Is  so  siiort,  if  your  lord^^ 
ship  will  afford  us  no  longer,  that  we  know  not 
how  to  be  ready  for  it.  Your  lordship  does 
spesJw  of  Mr.  Attornc^'^s  being  attended  with 
the  substance  of  the  plea,  not  t^^-ing  us  to  th« 
fonn  in  the  copy  delivered  to  him.  ^  Mr.  At- 
torney was  here  ujion  Saturday,  when  this, 
mutter  was  first  stalled,  and  he  knew  the  sub- 
stance tlien :  We  know  not  ^vhat  it  is  more  than 
by  report.  It  is  a  plea  that  so  rarely  happens^ 
that  we  must  be  cautious  in  what  form  we  put 
it.  It  is,  as  your  lordship  hath  been  pleased  to 
say,  an  homble  treason  that  in  the  indictment 
is  si)ecified.  We  must  not  speak,  nor  do  not 
initigat[^  the  heinousne^s  of  the  crime  ;  nor  do 
we  speak  it  because  it  is  term-time,  and  may 
hinder  our  other  business:  We  shall  all  of  us^ 
I  am  sure,  not  at  all  consider  our  own  time,  or 
loss  in  the  matter;. but  it  being  of  so  great 
weight,  we  desire  reasonable  time  to  do  our  du« 
ties  !  we  name  no  time,  nor  dare  do  it ;  we  sub- 
mit that  to  the  court.  But,  my  lord,  under  fa- 
voiur,  for  the  copy  of  the  indictment,  we  do  con- 
ceive it  is  necessary  that  we  should  see  a  copy 
of  it ;  and  when  the  court  is  pleased  to  admit 
the  party  to  give  in  a  special  plea  to  the  matter 
lie  is  accnised  of,  and  assign  him  counsel  to  plead 
it,  I  take  it  to  be  very  rational  and  consonant  tp 
law,  that  we  have  a  cony  of  the  char^. 

L.  C  J.  Su-  Fran.  Winnington,  tor  you  tp 
come  and  say  these  things  here,  methinks  is 
very  strange.  I  think  ^ou  can  shew  us  no 
precedent,  that  ever  so  long  time  was  given  to 
any  man  to  plead  to  the  jurisdiction  of  the  court, 
nor  that  ever  a  copy  of  the  indictment  was  grant- 
ed in  High-treason  ;  and  for  you,  because  of  the 
greatness  of  the  treason,  therefore  to  go  about 
to  make  U9  believe,  that  it  is  more  reasonable 
that  a  copy  of  the  indictment  should  be  granted 
in  (his  case  than  in  another ;  that  the  c^reatAess 
of  the  crime  should  be  meritorious,  and  deserve 
a  favour  of  the  court,  not  granted  in  other  eases, 
is  a  thing  extraorduiary. 

Sir  F.  Win.  I  do  not  press  it  that  way ;  I 
pray  I  may  be  understood  aright.  Upon  what 
appeared  tne  otiier  day,  upon  the  nature  of  the 
plea,  I  present  it  to  your  consideration,  whether 
or  no,  when  you  have  been  pleased  to  admit  a 
special  plea,  you  will  not  let  us  see  that  which 
we  are  to  plead  to  ? 

L.  C.  J.  No,  it  was  n^vcr  thoi^t  of  surely. 

Just  Dolben.  No,  it  hath  been  constantly  de- 
nied ih  cases  of  felony  and  treason ;  and  so  you 
will  find  the  practice  to  have  always  been.  But 
I  will  tell  you  what  hath  been  done  sometimes  ; 
they  have  granted  some  heads  out  of  the  in-  ' 
dictment,  that  should  enable  the  party  to  fit  his 
plea  to  the  charge ;  and  that  was  done  in  Wit- 
typole^s  case,  upon  a  plea  of  Auttr  fiAi  acqwim 
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They  gave  him  the  times,  aiMl  some  other  cir- 
cumstances, to  fit  his  plea  to  his  case ;  hut  never 
was  there  a  copy  of  the  indictment  gnranted. 

Mr.  Wallop,  My  lord  Coke,  in  Lis  preface 
to  the  third  Report,  declares.  That  it  was  the 
ancient  law  of  England,  and  so  declared  by  act 
of  parliament  in  Edward  Sd's  tune,  that  any 
subject  may,  fox  his  necessary  use,  have  ac- 
cess to  records  and  copies  of  them,  be  they  for 
the  king*  or  against  the  king;  and  that  the 
practice  to  the  contrary  is  an  abusion. 

L.  C.J.  So  then,  Mr.  Wallop,  you  take  it 
that  we  are  bound  when  any  man  is  indicted  of 
felony  or  treason,  or  any  capital  crime,  if  he 
lay  he  must  have  a  copy  of  the  Record,  we 
must  grant  him  a  copy  of  the  indictment :  if 
you  think  so,  the  court  and  you  are  not  of  the 
sameomnion.       ' 

Mr.  Va//of).  I  inform  the  court  what  I  have 
read  and  seen,  ami  where  it  Im  to  be  found. 

j\fr.  Wiliiamt.  My  lord,  it  may  be  necessary, 
for  aught  we  know,  for  him  to  plead  over  to 
the  fact  laid  in  the  indictment,  not  guilty,  as 
sometimes  it  is  requisite  for  the  party  to  do. 
Now  if  we  should  mistake  for  want  of  having 
what  b  necessarvi  and  thereby  nrechide  hied  of 
the  advantages  he  might  have  bad  if  the  pica 
had  been  rightly  drawn,  for  aught  I  know,  it 
will  lie  upon  me  for  ever.  My  lord,  I  do  it 
mei-ely  out  of  caution,  and  for  my  o^vii  reputa- 
tion sake :  If  any  legal  advantage  should  be  lost 
b^  my  unwariness,  it  will  be  a  perpetual  reflec- 
tion upon  me ;  and  therefore  I  am  so  earnest  in 
this  Case.  And,  my  lord,  I  can  tell  vou  what 
was  done  in  a  case  wherein  I  was  of  counsel ; 
it  was  not  a  case  of  treason  indeed,  (fui  it  was 
murder^  the  next  crime  to  it ;  it  was  the  case  of 
Kin^  and  Thomas.  Thomas  was  indicted  of  mur- 
der m  one  county,  and  found  ^Ity  of  man- 
sbughter ;  and  ailerwards  was  mdScted  for  the 
same  murder  in  another  county,  and  being 
to  plead  this  matter  I  did  insist  upon  it,  that  we 
ought  to  have  a  copy  <sf  the  indictment.  There 
was  some  debate  about  it )  but  at  last  we  had  a 
copy,  and  we  alledged  diere,  as  here,  it  was 
impossible  to  plead  without  it :  and  the  cause 
was  removed  nither  into  this  court  for  judg- 
ment.. 

Just.  Dolben,  The  first  indictment  you  might 
have  a  copy  of,  for  you  were  to  plead  the  whole 
record. 

Mr.  Williams.  Nay,  we  had  a  copy  of  that 
to  which  we  pleaded. 

X.  C.  J,  Mr.  Williams,  you  tell  us,  you  may 
peradventure  hate  occasion  to  plead  over  when 
you  know  it  is  High-treason  that  you  are  indict- 
ed of,  in  framing  and  punishing  a  treasonable 
paper,  cannot  you  direct  your  client  to  plead  ov^ 
without  a  copy  ?  Certainly  what  you  alledge 
in  that,  for  a  copy  of  the  mdictment,  is  <  non 
causa  pro  causa.' 

Just.  Jones,  What  prejudice  wiH  it  be  to  your 
client  to  plead  over  ? 

Sir  JP.  Win.  My  lord,  we  only  offer  these 
things  for  ourselves,  and  we  hope  we  shall  not 
be  prcss^  to  do  such  a  tiling  as  this,  without 
liaring  reasooabte  time  to  consider  and  delibe- 
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rate  of  it,  and  without  having  what  is  neeesaary 
in  order  to  do  it. 

[Then  Mr.  Attorney  being  sent  fbr,  came 
into  the  court.] 

L.  C.  J.  Look  you,  Mr.  Attorney^  these 
gentlemen  that  were  assigned  of  counsel  for 
Fitzharris,  do  move  the  court  here,  and  sa;^, 
they  would  have  longer  time  to  draw  up  ms 
plea,  for  they  must  make  use  of  several  copies 
of  papers,  and  they  cannot  so  soon  obtafai 
them,  nor  fidd  out  those  records  they  must  use, 
or  other  things  as  inj^^redients  lb  this  plea,  in  So 
short  a  time  ;  and  tney  say  likewise,  that  they 
desire  a  copy  of  the  Indictment.  Now,  in 
truth,  they  ought  to  have  ^ven  you  notice  of 
this,  that  yuu  might  have  been  here  likewise  to 
hear  what  they  say :  If  you  do  consent  to 
give  them  longer  time,  we  shall  be  ready  to  do 
It :  but  without  it,  we  shall  not  be  wilKng  to 
delay  it. 

Alt.  Gen.  I  think  your  lordship  and  the 
court  gave  them  a  very  just  and  reasonable 
time,  when  you  ^owed  them  four  days  ;  and 
these  gentlemen  are  mistaken,  if  they  think 
they  are  assigned  as  counsel  to  all  "events. 
They  are  only  to  draw  up  a  plea  upon  that 
matter  that  is  allednred  by  the  prisoner,  and  to 
the  jurisdiction  m^  the  court. 

Sir  F.  Winningion.  No,  my  lord,  I  beg 
your  lordship's  pardon :  The  rule  is  to  plead 
Uie  special  matter  without  more  saying. 

Alt.  Gen.  ■  My  lord,  under  favour,  it  is  as  I 
say,  and  so  is  the  course  of  law  ;  for  the  pri- 
soner ought  to  acquauit  you  with  the  points  he 
desires  his  coimsel  to  be  heard  to:  And  in  this 
case,  Fitzharris  did  aoouaiat  the  court  before  he 
wuuld  plead,  tliat  he  had  something  to  olject 
to  the  jurisdiction  of  the  court ;  and  so  his 
wife  directed  him  when  she  gave  him  the  paper. 
1  suppose  she  had  other  advice  upon  it ;  fbr 
she  could  not  draw  it  up  in  that  form  it  was 
herself;  and  he  did  acquaint  the  court,  he  had 
matter  to  plead  to  the  jurisdiction  of  the  court, 
and  concluded  so  in  the  paper  that  was  read. 
And  thereupon,  according  to  his  prayer,  he  had 
counsel  assigned  him  these  gentlemen.  I  con- 
sented to  it,  as  it  was  just  I  should  ;  hut  that 
they  should  think,  that  they  are  to  advise  him 
in  other  matters  than  that  particular  npaa 
which  the}'  are  assigned,  I  know  they  know 
their  duty  better  than  to  offer  at  any  such 
thing.  Now  since  tli^  there  is  but  one  single 
point,  the  jurisdiction  of  the  court  and  nothmg 
else,  for  they  are  not  to  advise  in  other  matters, 
I  tbtnk  it  was  more  than  strict  justice,  nay  it 
was  a  very  great  favour,  for  all  men  ought  to  be 
ready  to  plead  such  pleas  immediately. 

L.  C.  J.  Yes,  in  strictness,  we  might  have 
required  him  to  plead,  as  he  would  stand  by  It 
presently. 

Alt.  Gen.  Tlie  law  is,  that  he  must  have  all. 
ready,  *  ihPoigne,'  to  make  it  appear  that  what 
he  avers  in  his  plea  is  so  ;  theremre  you  needed 
not  have  g^ven  him  any  longer  time  i  but  he- 
cause  all  the  world  might  see  the  court  and 
king's  counsel  dealt  fairiy  in  this  matter,  and 
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did  not  mean  to  take  advantage  of  any  thing- 
that  looked  like  a  surprize,  I  consented*  to  that 
timetliat  jour  ferdsnip  was  pleased  to  set: 
And  as  for  the  copy  of  the  indictment,  I  know 
not  any  reason  they  have  to  desire  it ;  for  they 
are  not  to  advise  in  that,  what  defence  he  shall 
make,  but  only  upon  this  matter  he  hath  al- 
ledged. 

£.  C.  J.  Look  you,  gentlemen,  what  Mr. 
Attorney  tells  you  \b  so,  and  we  do  exp«ct  that 
you  should  conform  yourselves  to  it :  We  have 
given  you  three  days  time,  which  is  sufficient 
ibr  such  a  thing  as  this.  And  Mr.  Attorney, 
we  Cold  them  thus  when  we  did  direct  them. 
That  they  should  deliver  you  a  copy  of  the 
)ileato-morrew  morning.  vVe  are  not  soci-i- 
tical  with  them,  as  that  we  will  not  receive 
their  plesa,  it'it  be  variant  in  form  from  that  which 
they  deUver  to  you.  That  that  we  intended  by  it 
is  this.  That  they  should  deliver  to  you  a  plea,  the 
same  in  substance  as  that  which  they  do  plead 
here  :  If  they  would  alter  it  in  the  form,  we 
can  givetheinleave  to  do  that  without  any  preju- 
dice. 

AtL  Gen.  We.  will  never  pinch  them  in 
fiirm ;  I  thii^  I  have  matter  oiough. 

X.  C  J.  I  tell  vou  truly,  I  do  helieve  some 
fiiends  ^  his  had  counsel  to  draw  up  this  plea 
for  him. 

Au,  Om.  A  great  cabal,  no  doubt  of  it,  my 
lord? 

Mr.  WaUop.  My  lord,  I  desire  that  counsel 
may  be  assigned  in  my  place. 

X.  C.  /.  We  iissigned  him  those  that  he  re- 
amred,  excepting  sur  William  Jones  ;  and  we 
did  not  deny  to  put  in  sir  Wm.  Jones's  name, 
because  we  would  not  assign  him,  but  because 
he  hath  dedJined  the  bar,  and  does  not  practise 
here. 

Mr.  WUUami.  We  do  not  draw  in  the  name 
of  sir  Wm.  Jones,  or  decline  him :  We  submit 
to  3rour  order  about  ourselves ;  but  we  desire 
that  person  thai  did  draw  this  plea  may  be  add- 
ed to  us. 

IhC.  J.  If  his  wife  desire  it,  and  will  name 
him,  it  shall  be  so. 

BIr.  WUliamt.  I  desire  to  be  put  out,  and  he 
put  in. 

X.  C  J.  Sur,  he  understands  what  be  would 
have,  sure !  and  we  cannot  dischaige  you  upon 
any  saeh  account. 

Mr.  WuUap.  Here  are  many  particulars  and 
many  averments,  which  cannot  so  suddenly  be 
set  rijg^t  as  the  time  allotted. 

Mrs.  FUgharrii.  My  lord,  there  is  not 
half  tfaeeegeotlemen  assigned  that  I  writ  to  my 
hufljiand  to  ask  (at :  I  directed  him  eight. 

JL  C.  J.  Who  else  would  you  have  ? 

Miv.  FUiL  Theire  was  in  the  paper  sir  Wil- 
ham  Jones,  his  majesty's  late  Attorney  Gene- 
ral, sir  Francis  VViunington,  Mr.  Williams, 
bte  Speaker  of  the  House  of  Commons,  sir 
Creorge  Treby,  Hecorder  of  London*^ 

Mx^,):'(Uleifeu.  Your  lordship  may  easily 
peroeire.byi  this  gentlewoman's  cai7iage,how 
we  are  tike  to  be  instructed  in  this  cause,  when 
nobodjf  fiiUowa  it  hut  she. 


L.  C.  J.  Do  you  desire  sir  George  Treby 
should  be  added  ? 

Mrs.  Fitzh,  Yes,  I  do. 

L.  C,  J.  Let  it  be  so  then. 

Mrs.  FUzh.  And  sir  William  Joues ;  I  will 
do  what  I  can  to  get  him  to  come. 

L.  C.  J.  We  will  not'  enjoin  him  ;  but  if  he 
pleases,  we  leave  him  to  his  liberty. 

Just.  Dolben.  Why,  mistress,  you  are  got 
into  the  hands  of  gentiemen  that  are  as  learned 
and  able  in  their  profession  as  you  can  have  ; 
you  need  no  more. 

X.  C.  /.  Do  you  desire  Mr.  Smith  ? 

Mrs.  Fitzh.  i  es,  my  lord. 

L.  C.  J.  Then  add  him. 

Mr.  PoUexfen.  We  desire  that  there  nay  be 
leave  for  a  solicitor,  one  that  may  carry  papers 
in  the  presence  of  the  Lieutenant. 

JL  C.  J.  We  have  confidence  in  you,  but 
not  in  other  persons  ;  therefore  we  must  con- 
sider of  that :  But  what  think  you  of  it,  bro^ 
thers  ?  We  may  permit,  I  thiiiK,  one  to  come 
Irom  the  counsel  to  him  with  that  caution. 

Judges.  Yes,  my  lord. 

L.  C.  J,  Let  the  papers  be  then  inspected  be- 
fore by  ^e  Lieutenant  of  the  Tower,  and  be 
from  one  of  the  counsel ',  and  so  they  have 
liberty  to  do  it. 

Ate.  Gen.  Th^e  is  no  need  of  any  papers, 
my  lord — 

L.  C.  J.  Mr.  Attorney,  do  not  oppose  that : 
Let  them  have  liberty  to  carry  any  papers  that 
any  of  their  counsel,  these  gentlemen  we  have 
assigned,  shall  send  to  him,  or  any  from  him  to 
them ;  so  as  the  Lieutenant  may  have  first  the 
sight  and  perusal  of  them. 

Alt.  Gen.  There  is  no  great  harm  in  that, 
though  I  see  not  that  they  will  need  aiiy 
papers. 

L.  C.  J.  Yes,  their  plea  to  the  jurisdiction 
must  arise  upon  ikct,  which  may  be  out  of  some 
pa{iers. 

Att.  Gen.  Yon  are  assigned,  gentlemen,  but 
to  one  point,  the  juiisdiction  of  the  court ;  re- 
member that. 

Mr.  Foliexfen.  Your  lordship  is  pleased  to 
say.  That  we  may  vary  inibrm  from  what  we 
deliver  to  the  Attorney  General  ;•  and  Mr.  At- 
tortiey  is  pleased  to  say,  he  will  not  pinch  ut 
as  to  form  :  How  shall  we  be  secire  no  advan*' 
tage  shall  be  taken  of  the  form  i* 

L.  C.  /.  It  is  only  as  to  that  particular. 
You  shall  not  be  tied  up  to  the  form  you  de- 
hver  to  him.  What  advantages  there  may  be 
concerning  the  form  of  the  plea  you  brmg 
hither,  we  will  see  shall  not  l>e  taken. 

Sir  jPr.  Wuu  Will  your  lordship  please  to 
afford  us  no  longer  time  ? 

L.  C.  J.  W  hen  you  are  to  plead  to  the  juris- 
diction of  the  Court  in  a  ease  of  high-treason, 
and  such  a  treason  as  this  is,  what  reason  is 
there  that  so  much  time  as  is  granted  already 
should  be  given  you  P 

Sir  Fr.  Wm.  Shall  not  we  have  a  copy  al' 
the  Indictment  neither  ? 

L.  C.  J.  You  will  offer  things  that  are  not 
to  be  granted  to  youy  *  adcaptandum  populum,* 
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that  you  mzv  say  you  are  hardly  used,  and 
Bughtily  straitened  in  this  case. 

Sir  F,  Win*  No,  my  lord,  we  do  not  offer  it 
far  any  such  end. 

Att.  Gtn,  Gentlemen,  remember  you  hav^ 
not  liberty  to  plead  any  thing,  but  to  the  juris- 
diction of  the  court. 

Sir  Fr.  Win.  We  must  submit  to  what  your 
lordship  orders  in  it. 

Upon  Wednesday  the  4tfa  of  May,  1681,  Ed- 
ward Fitzhanis  was  brought  from  the  Tower 
to  the  King's-bench-bar.  . 

CL  of  Crown.  Edward  Fitzharris,  hold  up 
thy  hand  ^which  he  did) :  thou  hast  been  in- 
dicted, ana  arraigned  for  hig^h-treason ;  how 
sayest  thou  ?  Art  thou  GuUty  of  the  high- 
treason  whereof  thou  standest  indicted,  and  hast 
lieen  arraigned,  or  Not  Guilty  P 

Fitzkarrii,  I  hare  made  a  plea,  my  lord, 
which  I  desire  may  be  received  and  allowed. 

Mr.  Wallop,  May  it  please  your  lordship,  I 
desire  to  be  heard  a  few  words. 

L.  C.  J,  Would  you  not  have  the  plea 
tead? 

Mr.  Wallop.  I  hare  but  a  few  words  to  say 
before  it  he  read,  if  ycur  lordship  please,  for 
ourselves,  or  at  least  for  myself.  According  to 
the  best  instructions  we  hare  had,  we  haAC 
drawn  up  this  plea,  and  I  pray  it  may  b^  te- 
tered  so.  But,  my  lord,  I  humbly  conceive 
we  have  not  had,  or  for  my  own  part  I  have  not 
had  those  instructions  that  were  fk  to  direct 
me  in  this  case.  It  is  a  special  plea,  and  of  a 
matter  that  rarely  happens ;  and  the  nature  oi' 
thls.special  plea  is,  that  the  nutler  contained  in 
the  indictment  and  in  the  impeachment,  is  one 
and  the  sa!me  matter.  Now  I  have  not  yet 
seen,  nor  could  I  come  at  a  sight,  thotigh  I 
desired  it,  of  the  impeachment,  nor  of  the  in- 
<Hctroent :  but  I  humbly  conceive,  that  by  the 
law,  as  this  case  is  upon  a  special  plea,  the  jni- 
floner  ought  to  have  a  copy  of  the  indictment. 
And  I  do  not  say,  that  every  one  may  demand  a 
copy  of  his  indictment  to  nnd  faults  ;  but  upon 
a  special  plea,  and  particularly  u^n  this,  1 
humbly  conceive  he  ought  to  have  a  sight  and 
a  copy  of  his  indictment. 

L,  C.  J.  What,  would  you  not  have  your 
plea  received  ? 

Mr.  Wallop,  Thus,  my  lord:  if  we  can  have 
no  farther  instructions,  nor  ean  hy  any  other 
means  come  to  a  sight  of  these  thin^  then  it 
is  the  best  plea  we  can  make  in  sudi  a  ease, 
and  I  avow  the  plea :  but  if  any  thing  should 
fell  out  amiss  to  the  prisoner  for  want  of  such 
a  Bight,  I  pray  it  may  not  lie  upon  me. 

• 

X.  C.  J.  Read  the  pka. 

r 

CL  of  Crown,  "  Et  preedictes  Edwardus 
Fitzharris  in  propria  persona  sua  ven.  et  die. 
quod  ipse  ad  indictament.  pnedict.  res|Kmdere 
compelK  non  debet,  quia  die.  quod  ante  mdieta- 
ment.  prsd.  per  Jut.  preed.  in  forma  pveed. 
oompert.  scil.  ad  Pari.  Dom;  Reg.  nunc,  in- 
oohat  et  tent  apnd  Oxon.  in  Com/  Oxon. 
▼icesimo  primo  die  Martii  Amio  Regni  diet. 


Dom.  Reg.  nunc  trioesimo  tettio,  ipse  idem 
Edw.  Fitzharris  per  Mihtes,  Gives  et  Bur- 
genses  in  eodem  Par.  assemblat.  nomine  ipsor. 
et  omnium  Com.  Angliie,  secundum  le^em  et 
cons.  Pari,  de  alta  Proditione  coram  Maeiuit. 
et  Procerib.  hujus  Regni  Angl.  in  eodem  Pari. 
assemblat.  impetit.  suit ;  que  qutdem  impetitio 
in  plenis  suis  robore  et  effect,  adhuc  remanet 
et  existit,  prout  per  Record,  inde  inter  Recorda 
Parliamenti  rcmanens  plenius  liquet  et  appsret. 
Etprced.  Edw.  Fitzharris  ulterius  die.  quod 
alta  Proditio  in  Indictamento  proed.  per  Jur* 
proed.  in  forma  pro^d.  compert.  specificat.  et 
mentionat.  et  alta  Proditio  unde  ipse  preedict. 
Edw.  Fitzharris  in  Pari.  pned.  modo  ut  pre- 
fert.  impetit.  fuit  et  existit,  sunt  una  et  eadem 
alta  Proditio,  et  non  alia  neque  diversa ;  et 
quod  ipse  proed.  Edw.  Fitzharris  in  Indicta- 
mento j)ned.  nominat.  et  preed.  Edw.  Fitzharris 
in  irapetitione  pned.  nommat.  est  una  et  eadem 
persona,  etnon  alianequc  diversa:  et  hoc  parat. 
estt  verificase,  Sec,  Unde  ipse  prted.  Edw.  Fitz- 
harris petit.  Judicium  si  Cur.  Dom.  Reg.  hie 
super  Indictamentum  preed.  versus  ipsum  ul- 
terius procedere  vult,  (xc." 

Mr.  Williams.  My  lord,  we  humbly  pray, 
being  assigned  of  counsel  for  this  gentleman, 
Mr.  Fitzharris,  tivit  this  Plea  may  be  re- 
ceived. 

L.  C.  J.  Mr,  Attorney,  have  you  been  at- 
tended, according  to  the  rule  of  Court,  with 
this  ptea  ? 

A(l.  Gen.  No,  my  lord. 

L.  C.  J.  Wh«rt  is  the  reason  of  that  ? 

Att.  Gen,  Here  is  no  more  in  effect,  than 
what  WBs  offered  four  days  ago,  when  comisel 
was  allowed  him.  I  sent  last  n^j^ht  late  to 
them  for  a  copy  of  the  plea  :  mdeed  yesterday 
at  noon  they  sent  me  tliis  note,  that  Fitzharris 
itktends  to  stand  upon  his  plea,  that  he  stands 
impeached  in  the  House  of  Peers.  I"  sent  to 
know  of  them  whether  they  would  plead  this 
to  the  jurisdiction,  or  in  abatement,  or  in  bar: 
they  declared,  they  would  not  plead  to  the 
jurisdiction,  but  now  I  see  it  is  to  tlie  juris- 
diction. 

L.  C,  J,  It  is  80  ;  and  that  he  proposed  to 
plead  at  first. 

Ati.  Gen.  It  is  true,  my  lord  ;  but  tbirn  they 
scut  me  word. 

L.  C.  J.  And  as  a  plea  to  the  jurisdiction,  so 
it  eonrludes. 

Mr.  Williams.  My  lord,  w«^  have  done  aU 
that  is  possible  for  us  to  do  in  this  ease.  *  The 
Court  directed  us  to  attend  Mr.  AttoMiey  with 
the  substance,  and  so  we  have  done ;  mit  the 
form,  we  liad  liberty  to  do  as  we  pleased  in. 

L.  C.  /.  Y«u  need  not  ^  about  ^  excuse 
it,  that  ymi  'haVe  not  done  it  9  wifr  obai^ge  yon 
witli  nothing. 

Mr.  Williamt,  I.doi^ot  2<o  ibout  to^  «xcQse 
it ;  we  do  not  tske  it  asa  diarge  imoi»  vb. 

L,  C.  J.  All  we  say  is  this  t  iP  ^.  AtHDmey 
had  had  it,  peradventnre  be  sm|flit  Imww-  oon- 
sidered  of  a  repKcatisii  by  tfaistiiae,  'or  what 
he  would  do  ooncemiiig  it ;  but  if  heluttb  not 
had  time,  we  oMmotezpect  it  firon  bim. 
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Sir  Fr,  Win,  My  tord,  I  only  heg  one  word 
as  to  matter  of  fact,  and  it  b  materiaJ  as  to 
ourselves  to  urge  it.  We  did  send  several  mes- 
sengers to  get,  if  it  were  possible  to  be  ob- 
tained, a  copy  of  the  TmpeiBu;hment  in  parlia- 
meuL  We  sent  to  the  House  of  Lords  cleric 
to  get  it  \  but  they  that  went  down,  tell  us  the 
clerk  is  not  in  town,  or  else  we  had  sent  Mr. 
Attorney  the  whole  plea  at  that  time. 

X.  C  J.  I  only  ask  the  question,  to  see  whe- 
ther Mr.  Attorney  hath  had  time  to  think  of  it. 

AiU  Gen,  My  lord,  I  think  I  need  not  any 
time  in  this  case. 

L,  C.  J.  P^y  go<m.  Sir. 

Att.  Gen*  My  lord,  I  do  pray  your  judg- 
ment upon  it ;  for  it  is  a  plea  that  is  insuiSioient : 
nay,  it  18  no  plea  to  bar  you  of  your  jurisdic- 
tion. First,  I  >  observe  that  wtiosoever>  will 
plead  a  plea  to  the  jurisdiction,  if  he  liave  any 
record  to  plead,  must  Lave  it  '  inpoigne,'  must 
produce  it  in  a  Court,  or  at  least  ipust  produce 
a  oopy'^wom,  that  the  Coiirt  may  see  there  m 
nothing  dilatory  in  the  case.  And  for  this 
matter,  it  will  appear  upon  examination  to  be 
a  plain  fiivotous  plea ;  for  there  is  no  such 
matter  depending  as  this  plea  alledges.  But  I 
speak  of  itasa  plea  to  the  jurisdiction  of  the 
Court;  and  •lldbl^i  oneas  will  plead  such  a 
plea,  he  must  have  the  record  ready,  to  shew  it 
to  the  Conrt,  and  by  the  cour§e  of  kw  oi^ht  to 
have  it  ready  to  assert  to  the  Court,  that  they 
have  not  jurisdiction :  so  then  it  is  certainly 
naught.  That  is  the  iirst  thing.  Another 
thing  is  Ihis;  with  submissioD,  I  say,  they 
have  pleaded  no  record  at  aU,  nor  any  unpeaoh- 
ment  ataU,  as  this  casets ;  for  the  notes  that 
I  havetakien,  mykHd,  are,  they  say  he  was 
impeached  by  tne  Commons. de  alta  Prodi- 
thne  ;  but  that  is  naught.  He  ought  in  his 
jplea  to  have  set  forth  his  impeachment,  and 
tec  what  crime  particularly  ;  for  either  an 
ifldietment  or  an  impeachment  de  alta  Prodi- 
tionSj  or  ielony,  or  any  other  crime,  is  naught, 
the  law  aUows  it  not  He  ought  to  set  forth, 
and  must  not  aver  upon  a  recoid,  but  set  it  forth 
ta  hoc  iferba^  or  in  the  substance  of  it ;  and  so 
amght  to  plead  the  record  entirely  as  it  is.  And 
for  those  necessary  averments  that  cannot 
ethetwise  be  made,  the  law  allows  of  them. 
But  in  this  case  he  cannot  come. and  aver  upon 
this  record ;  lor  he  hath  set  fordi  the  impeach- 
ment not  as  it  wss,  but  only  hardy  d»  aUa  Pro- 
diiione  in  general,  which  the  p«cord  must 
shewt  80  as  the  Court  may  judge  of  it,  and  it 
must  not  be  intendedi.  But  as  Uiey  have  set  it 
fortb,  in.  this  case  there  is  nothing  of  treason 
KpecB&ed  in  the  record  averred,  that  can  intend 
this  to  be  the  same  ;  and,  my  lord,  so  are  all 
the  preeedents.  Whosoever  [deads  a  private 
act  of  parliament,  must  plead  it  as  it  is,  not  in 
genecii  that  it  is  for  the  .same  matter  ;  for  I 
take  it  then  it  is  naught:  and  we  are  in  your 
judgsaeott  that  tbb  «s  no  plea  to  ^e  jurisdic- 
tion upon  .that  pmut, 

Xm  C^'Ji  ^r.  AttDmey,  do.  yon  &iak  it  pru- 
dent to  argtte<4t  this  time,  or  will  you  take  a 
day?    r my  consider  of  tb«4  a  Uttfe, 


Alt,  Gen.  My  loid,  I  think  dday  is  very 
dangerous  and  miscbiev  ous  in  this  case. 

L.  C.  J.  Wc  can  give  you  as  short  a  day  as 
you  please. 

Att»  Gen.  But  to  satisfy  the  Court,  the 
clerk  will  be  ready  with  tiie  Journals,  to  shew 
that  the  tact  is  not  as  they  plead  it. 

JL  C.  J.  Look  you,  Mr.  Attorney,  we  must 
go  on  in  a  legal  and  fonnal  way,  when  we  have 
a  plea  put  in ;  therefore  whether  you  will  not 
tuLe  time  for  a  day  or  two  to  consider  of  this 
plea  :  you  had  the  substance  of  it,  but  nothing 
concerning  the  manner  of  the  pleading  ;  they 
would  not  teU  you  whether  they  would  plead  it 
in  abatement,  or  in  bar,  or  now :  therefore 
whether  you  will  not  take  time  to  consider  of 
this  pleamng  for  a  day  or  two,  pray  consider 
withyourseltl 

Then  the  King's  Counsel  consulted  one  vrith 
another. 

Au.  Gen.  My  lord,  not  only  for  what  I  have 
already  offered,  hut  for  many  otfier  reasons,  we 
can  see  this  can  be  no  way  a  plea  to  the  juris- 
diction of  this  Court ;  for  upon  any  im^ach- 
ment  or  mdictment,  the  king  hath  election  ta 
proceed  upon  which  he  will :  and  if  there  were 
ten  indictments  for  one  an^  the  same  thing,  if 
none  of  them  are  come  to  a  judgment  the  king 
may  proceed  upon  which  he  nlease^  as  in  that 
case  of  Irdand  yesterday  ;  tnough  tlie  party 
were  arraigned  and  ready  to  be  tried  in  Ireland^ 

iet  the  king  mi^ht,  if  he  pleased,  try  hind 
ere  ;  and  the  king  hath  onlered  it  so  to  be. 
But,  my  lord,  I  take  it,  that  this  is  not  only 
apparently  a  false  plea,  bnt  a  frivolous  plea  in 
itself,  being  to  the  jurisdiction  of  this  Court : 
for  there  was  never  any  thing  of  a  crime  so 
great,  but  this  Court  of  King's-bencb,  whicii 
nath  a  sovereign  jurisdiction,  for  comiuonatt 
espiBcially,  cotudtake  togomjuse  of  it;  .and  I 
put  it  upon  that,  my  lord.  Never  was  such  m 
pka  pleaded  to  your  jurisdiction  ;  and  then* 
f<Me  we  pray  your  judLpnent  upon  it. 
..  SoL  Gen.  5ly  ford,  hefore  we  come  to  that 
which  IS  the  questum^  if  there  were  such  a 

^  pleaded  to  the  iurisdiction  as  they  wotlld 
!  this  to  be,  w'ehumUy  pray  the  jiulgrmcnt 
of  the  Courty  whether  this  l^e  any  such  plea  at 
aD  as  can  bear  any  debate :  for  it  ynVi  not  be  a 
question  now,  how  far  an  impeachment  de^ 
pending  is  a  bar  to  your  jurisdiction  ?  But  the 
cuiestion  is,  fiirt,  whether  this  be  such  a  plea  P 
For,  my  lord,  I  do  take  it,  no  man  can  plead 
anyVecord  in  another  Court,  any  indictment  or 
acquittal  upon  it,  by  pleading  it  in  this  form  u 
this  is  pleaded,  by  saying  generally,  that  such 
a  time  in  such  a  Court,  ne  was  indicted  for 
the  same  offence,  and  was  acquitted.;  yet  thus 
this  plea  is,  and  no  more.  But  he  that  wiU 
plead  iititeryotf  oc^ni^,  must  plead  that  such 
a  tune  he  was  indicted  in  such  a  Court,  and 
set  forth  the  indiotment  and  all  the  proceed- 
ings of  that  Court  npon  that  record,  and  then 
it  is  proper  for  judgment;  such  a  plea  is 
format,  and  reqmrea  an  answer,  and  it  will 
be  proper  for  us  to  give  it  an  answer;  and  ' 
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whemucha  plea,  is  put  id,  we  shall  either 
demur  to  it,  or  ^iVe  it  the  answer  that  it  re- 
^wet  of  null  tiel  record.  But  this  does  not  re- 
ouire  any  particular  answer,  because  it  sets 
lolth  no  record  at  all  that  we  can  answer  to  : 
fbr  it  is  not  sufficient  to  say  in  ^neral,  that  he 
was  indicted  and  acquitted,  or  impeached,  and 
then  av/nr  that  it  was  for  the  sauie  offence ;  but 
he  ought  to  shew  forth  the  impeachment, 
|Ad  setforth  in  the  plea  the  record,  that  upon 
it  you.  may  pass  a  certain  judgment.  There- 
fore we  hope  you  will  set  tiiis  aside,  as  not 
being  at  all  formal,  or  requiring  any  answer 
to  it. 

Seri.  Maynard,  My  brd,  if  yon  please  to 
Consider  in  this  case  what  is  the  ouestion,  and 
v^hat  not.  At  present  it  is  not  Uie  question, 
whether  if  a  man  be  impeached  of  high-treason 
by  the  Commons  before  (he  Lords,  and  this 
mipeachment  stands  unreversed  in  the  Court  of 
parliament ;  I  say,  it  is  not  the  question,  whe- 
IIkf  this  Court  have  jurisdiction  over  this  man 
far  that  offence?  but  the  question  is,  Whether 
be  hath  put  in  such  a  plea  before  you,  as  will 
put  that  m  question  ?  Under  favour,  it  is  not 
mifficient  for  him  that  will  plead  a  particular 
neord,  inbar  oc  o^ier  way,  and  make  use  of 
it,,  that  he  pleaded  jt  in  general  terms,  but  be 
must  set  forth  that  record  as  it  is  ;  he  must 
not  give  you  the  title  oidy,  or  say,  he  was  m- 
dioted  for  such  a  thing  generally;  but  he 
jnuit  10  set  it  forth  to  the  Court,  that  if  issue 
betaken,  the  Court  may,  by  comparing  the 
fecQBdwitfa  the  plea,^fudge  whether  it  be  the 
tanse  matter  or  no.  Now  when  he  pleads  he 
■tag  impeached  for  the  same  treason,  he  must 
^  £Mth  what  that  was,  that  it  may  appear  it 
iwas  for  the  same  treason,  and  if  that  be  particu- 
Iftriy  set  forth  as  itought,  upon  null  tiei  Record^ 
ihaqiiestion  will  be,  is  there  i^uchareoord  or  not  ? 
V0W  if  he  oomes  and  says  he  was  mdicted  or 
imi^eachedt  and  Qot  for  what  in  particular ;  the 
two  thkigs  that  upon  the  issue  are  to  be  com- 
pared, arenot  made  so  fit  for  your  judgment 
in  our  law,  my  lord,  if  a  man  will-  plead,  he 
■eed  not  set  forth  a  general  act  of  paniament ; 
Inll  if  he  will  plead  a  particttiar  act,  he  must 
«flt  forth  the  matter  of  it,  to  being  hK  case 
jBnder  thejnd|gincnt  of  the  Court ;  and  whe- 
ther this  be  so  jdeaded  or  no,  we  submit  it  to 
yon. 

X.  C.  J.  Pray  let  me  speak  two  or  three 
ivordstoyoa:  do  you  speak  it  against  our  reoeiv- 
ing  of  the  plea? 

.  Ait.  Gen*'  Yes,  my  lord,  we  hope  yoii  wiH 
Aoi  admit  such  a  plea. 

JL  C,  J»  That  will  b^  hard.  Pray  then  oon- 
ciderwith  yourself,  whether  if  it  be  an  insuf- 
ficaent  plea  (for  we  will  say  nothing  at  present 
to  that)  and  if  the  plea  be  such  that  no  issue 
can  be  taken  upon  it  (admitting  it  were  so), 
.whether  you  should  not  demur  to  it,  bc&re  you 
demand  our  judsment,  that  we  may  have 
4NNnewhat  upon  tne  whole  before  us  to  judge 
iqiKHi  ?  And  I  speak  it  to  you,  Mr.  Attorney,  to 
uis  pucDose,  that  you  may  consider,  whether 
you sbautbink  fit  todiemar  to  this  plea,  or 


whether  you  shall  think  oonvanienttb  take  issue 
upon  it,  or  to  repl^^  to  it,  that  it  may  come  ju- 
dicially fbr  our  opinion ;  for  in  a  regular  way, 
if  a  plea  be  admitted,  it  must  be  eitwer  demur- 
red to,  or  replied  to.  Pray  consider  of  it  in  this 
case ;  and  we  will  give  you  time  to  consider,  if 
you  please. 

Sen.  Maynard.  Under  favour,  my  lord,  if  a 
plea  be  apparently  vicious  when  it  is  upon 
record,  we  need  not  demur  to  it,  nor  take  issue ; 
for  else  the  mischief  will  be,  we  shall  admit  aU 
that  is  well  pleaded  to  be  true. 

Seij.  Jefferiet.  My  lord,  if  your  lordship 
please,  I  do  confess  that  aooordin§r  to  the  usual 
course  and  practice,  if  there  be  a.  doubt  upon  a 
plea  that  is  r«ul,  whereon  any  poiBtin  Uw  may 
arise,  you  do  put  the  party  to  demar  or  take  ia^ 
sue :  but  according  to  the  common  course  of  this 
court  in  common  cases,  and  mu<^  more  in  ex- 
traordinary cases,  and  especially  in  capital  cases, 
and  most  of  all  in  a  case  or  High-Titason, 
such  as  this,  if  it  do  appear  to  the  court  and 
your  lord&hip,  that  the  plea  is  in  it's  nature 
a  frivolous  olea,  you  do  usually  refuse  to  admit 
such  a  plea,  and  give  judgment  upon  it.  Nov 
we  would  acquaint  your  lordship  with  our  ap- 
prehensions in  this  case,  and  we  wunld  pray  you 
to  consider  what  the  danger  may  be  aponus  to 
demur,  if  this  plea  be  frivolous,  as  it  appears  to 
be :  fbr  wheUier  an  indictment  in  this  court,  or 
an  Indictment  in  another  otmrt  be  foe  one 
and  the  same  offence,  and  so  a  bar  to  the  juris- 
diction, we  are  not  so  much  as  admitted  into 
the  question  of  that,  as  this^slea  is.  Whereas 
according  to  the  course  in  otner  )>leas,  we  pray 
you  would  be  pleased  to  see  the  inoonvenienoe 
if  we  should  be  put  to  demur  to  it;  fbrthenwe 
do  admit  by  this  demurrer,  that  this  Impeach* 
mentis  for  one  and  the  same  thing ;  aod  we 
humbly  conceive,  my  lord,  that  is  a  littk  dan- 
gerous. How  then  will  it  be  possible  far  you 
ever  to  judge,  that  the  Impeachment  (yMch  in 
fiiot  IB  otherwise)  and  the  Indictment  is  fbr  the 
same  thing,  unless  you  will  put  them  to  parstte 
the  common  methods,  faow  it  was  in  the  House 
of  Lords,  by  shewing  forth  tiie  record  ?  And 
what  can  we  do  otherwise  (it  being  aprarently 
against  the  common  form  of  pleas,"  and  mam- 
f^y  for  delay  only)  than  pray  the  judgment 
of  the  court,  whidi  we  hope  willbe  Co  rgect  this 

plea? 

^  X.  C,J»  Brother  Jefferies,  3rou  need  not  be 
afraid,  that  you  shall  be  concluded  b ^r  this  de- 
mi)rrer,  that  there  is  such  an  Impeachment  in 
the  Lords  House,  for  the  same  offence ;  there 
will  be  no  ccdour  for  it.  And  brother  May* 
nardr  formerly  I  confess,  when  they  pleaded 
pleas  Ore  tonus,  and  took  their  exceptions  Ore 
tonus  too,  they  would  demand  jugment  of  a 
plea  presently ;  and  so  it  was  in  the  bishon  of 
Winchester's  Case,  S  £dw.  3.  where  ttere 
was  an  Indictment  against  the  bishop  here  in 
this  court,  fbr  going  away  from  the  pariiamcnt 
at  Shrewsbury  without  the  leave  of  tne  Lords : 
there  Bhard  oomes  in,  and  pleads  Oti^  teaus  this 
matter,  and  s^,  This  is  a  ihinsr  that  cenoems 
the  Lords  in  Parliament,  of  which  they  have 
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cognizftDce  only,  and  so  prays  the  jiidgraent  of 
the  court  prtisently,  whether  they  have  juris- 
diction of  the  cause  orno  ?  And  he  pleads  it  in 
abatement.  There  they  over-rnled  him  pre- 
aenflr  without  any  more  to  do,  because  their 
pleaidin^s  were  not  as  now  they  are  ;  now  they 
are  grown  into  a  formal  way,  aH  entered  upon 
record,  or  at  least  written  in  pap^r :  and  what 
•boold  be  the  reason  why  you  stiould  not  do  ac- 
Gord'mg  to  tlie  common  course  of  the  court,  I 
leare  it  to  you  to  consider  of  it. 

Serj.  Maynard,  It  is  very  true,  my  lord ; 
unciently  the  course  was  so,  my  lord,  and  the 
law  was  so  too,  to  plead  Ore  ienus  ;  but  plead- 
ii^  in  paper  is  the  same  thinfif ;  and  the  course  of 
the  court  hath  been,  when  tTiev  saw  it  in  paper 
to  be  a  fnyolous  plea,  to  givejudgment  presently: 
and  you  haTe  the  same  privilege  upon  this  ac' 
count,  as  they  had  when  pleas  were  by  word  of 
mouth.  If  there  be  a  demurrer,  it  may  hang 
kmser  than  is  convenient  this  cause  should  do. 

£.  C,  J.  Do*  not  speak  of  that,  brother  May- 
nard ;  as  to  delay,  you  shall  take  as  short  a  day 
as  yon  wiB. 

Alt,  Gen.  I  have  looked  upon  all  the  pre- 
cedents, and  could  never  meet  with  one  demur- 
cer  where  the  plea  was  to  the  jurisdiction  :  but 
i  pray  your*  judgment  upon  the  first  matter, 
wbetRer  whosoever  pleads  to  the  jiirisiliction 
ought  not  have  the  record  ^  in  (loi^ne'  to  justify 
his  plea  ?  In  a  plea  in  bar  indet^  it  may  come 
in  by  Mittimus,  but  in  a  plea  in  abatement,  the 
party  ought  always  to  be  ready  with  those 
matters  that  are  to  out  the  court  of  their  juris- 
diokion;  and  besides,  the  cfjurt  Ls  to  maintain 
their  own  jurisdiction,  the  king's  counsel  have 
nothing  to  do  to  assert  that,  biit  the^r  ought  to. 
avoid,  ml  things  that  may  be  to  the  king's  pre- 
jiidice,  and  therefore  it  ought  to  be  by  the  judg- 
ment of  the  court  in  this  case  set  aside.  But  I 
do  think  you  will  never  find  a  demurrer  that  was 
to  a  plea  to  the  jurisdiction. 

L.  C.  J.  Pray  consider  of  that. 

Alt,  Gen.  But  if  it  appear  to  be  a  frivolous 
plea  in  the  form  or  in  the  matter,  you  will  not 
put  w  sure  to  demur. 

JL.  C  J.  If  you  do  insist  upon  it,  that  you 
wnn't  demur,  nor  do  nothing,  we  will  give  judg- 
ment ;  but  we  will  take  time  to  consider  it,  if 
you  won 'tdemur,  nor  take  issue,  or  reply. 

Sir  Fr,  Withim.  Will  your  lordship  please  to 
spare  me  one  word  ?  As  it  hath  been  observed 
to  your  Jordahip,  this  is  a  plea  to  the  jurisdiction 
of  tne  court ;  and  if  they  do  plead  a  plea  of  that 
liature,  the  court  always  expects  the  plea  should 
be  rabstantially  good,  otherwise  it  is  not  to  be 
tecesred.  Now  it  is  not  snbstantialty  good  here, 
for  it  »ys,  that  Fitzharris  was  impeached  of 
Higb-'neason :  Now  such  an  Im|)eachment 
is  nauglit,  for  nobody  can  be  imoeached  for 
High-TVeason  generally.  It  ougtit  to  come 
and  set  forth  the  particular  acts  that  make  up 
the  treason ;  for  the  calling  6f  a  thing  so,  does 
not  make  it  so:  therefore  they  that  would 
plead  this  plea,  must  come  and  shew  that  there 
ts  an  Impeachment  that  hath  such  matter  in  it 
as  does  amount  to  treason ;  so  that  ^en  it  being 


a  naughty  plea  in  the  substance  of  it,  and  the 
end  oi'  it  to  put  this  court  out  of  a  jurtsdietioay 
we  hope  for  that  reason  you  will  not  receive  it. 
Mr.  SauJeis.  One  word  tiirther,  if  yoor 
lordship  please,  on  the  same  side,  for  the  tang. 
As  for  this  plea  that  he  hath  pleaded  -  here/n 
it  had  had  substantial  matter  in  law  whereupon 
to  ground  a  debate,  we  shoidd  not  press  your 
loraship  not  to  receive  it,  but  we  must  get  off 
it  as  well  as  we  could ;  but  when  it  is  mani- 
festly pleaded  merely  tor  delay,  and  it  so  ap- 
peal's to  your  lordship  upon  the  reading  of  it, 
and  that  there  is  nothing  of  substance  in  it, 
then  we  hope  you  will  not  receive  it,  nor  put 
Mr.  Attorney  to  demur  to  it,  or  take  issue  upon 
it.  Now  for  the  plea  the  case  is  thus :  Hete 
is  an  indictment  for  treason  against  Mr.  Fitz- 
harris, for  conspiring  the  death  of  the  king, 
compassing  of  it,  and  declaring  such  his  in* 
tention  by  a  venomous  lil)el.  Now  he  comes 
and  pleans  to  out  this  court  of  their  jurisdic- 
tion ;  and  what  does  he  plead  ?  He  says  he 
was  formerly  impeached  of  High  Treason  in 
the  Parliament,  tnat  is  all  he  says  concemin|P 
the  impeachment;  then  he  does  come  and 
make  an  averment,  without  shewing  more,  that 
this  high  treason,  and  that  for  which  he  was 
impeached,  is  the  same;  and  takes  upon  him- 
self to  judge,  whether  the  court  will  or  not, 
and  wilt  not  submit  it  to  ihe  court,  which  cer* 
tainly  is  not  the  right  way  of  pleading.  If  Mr. 
Fitzharris  should  come  and  plead  outer  foitz 
acquit,  that  he  had  been  trieil  at  another  time 
for  the  same  offence  and  acquitte<l,  he  shouW 
not  have  said  generally  h*^  had  l>ceu  fori¥)erly 
indicted  and  acquitted,  and  this  for  the  sume 
thing ;  but  he  must  have  shewed  the  record, 
and  then  averred  upon  the  record  that  it  Was 
for  one  and  the  same  crime.  For  suppose  m 
this  case,  which  would  hav-e  ap|ieared  perhaps 
to  be  80,  if  he  had  done  as  he  should  have  done, 
shewn  that  there  was  such  an  impeachment, 
whereby  he  was  iniT)eached  of  high  treason, 
and  which  imi»cachnient  did  charge  him  witli 
treason  for  levying  of  vnir  against  the  kitig, 
and  then' have  made  a  conclusion  as  he  does 
now,  with  an  averment,  that  the  impeachment 
and  the  indictment  was  for  one  and  the  same 
offence:  under  favour,  notwithstanding  his 
averment,  the  court  wouUl  have  judged  them 
not  to  be  the  same ;  for  if  so  be  the  reason  do 
not  appear  upon  the  record  to  be  the  same,  bis 
averment  will  signify  nothing ;  why  then  his 
pleading  now  this  insnfiiciently  for  want  of  the 
record,  will  be  better  ibr  him  than  if  he  had 
pleaded  it  sufficiently.  Why  then  if  he  had 
now  pleaded,  that  there  is  a  record  of  the  former 
impeachment,  and  sf  i  forth  the  record,  and 
then  averred  tliis  was  i'jr  the  same,  Mr.  Attorney 
might  take  issue  either  there  was  no  such  re- 
cord, or  said  it  was  another  ti'eason,  and  tra- 
versed it  that  it  wa.s  not  tor  the  same  ;*  and  so 
th«re  would  either  have  been  one  trikl  try  tke 
record,  or  the  other  upon  the  fafct  by  the  coot^- 
try.  But  now  as  he  batb  made  it,  this  trial 
both  upon  the  record,  and  upon  the  feet,  is 
only*  triable  by  th^  countty,  act  by  the  record. 
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For  if  Mr.  Attorney  take  issue  that  tbiere  is  do 
tiucb  record,  tben.all  the  record  is,  that  he  was 
impeached  for  high  ti'eason,  and  Uien  a  record 
of  impeachment  for  any  hig^  treason  would 
serve  the  tarn ;  which  if  it  be  not  for  th«  same, 
it  ought  not :  so  then  tiie  issue  of  null  tiel  Re^- 
cord  coold  not  be  taken.  Why  then  now,  my 
Lord,  as  to  the  fact :  If  Mr.  Attorney  take 
issue,  that  it  was  not  the  same  treason,  then 
the  record  must  be  tried ;  that  is,  whether 
there  was  such  a  record  that  does  ccmtain  an 
impeachment  for  the  same  treason  for  which 
.he  stands  indicted;  this,  I  say,  must  be  tried 
by  the  country.  And  if  he -have  pleaded  it  so, 
that  matter  of  record  upon  issue  must  be  tried 
by  the  country,  for  tnat  reason  his  plea  is 
naught;  and  if  that  be  so,  then  the  court  may 
be  satisfied,  and  it  is  apparently  pleaded  only  for 
delay,  because  he  would  not  come  to  the  prin- 
cipal matter,  and  plead  Guilty  or  Not  Guilty, 
wliich  is  tiie  matter  of  fact  most  proper  for  the 
country.  I  ratfi^  hope  he  is  not  guilty  than 
that  he  is :  but  if  he  be  guilty,  it  is  the  most 
horrid  venomous  treason  as  ever  was  spread 
abroad  in  any  age.  And  lor  that  reason  your 
lonlship  will  not  give  countenance  to  any  delay. 
And  therefore  we  pray  the  Plea  may  be  re> 
jected,  and  he  may  answer  over. 

Att,  Qen.  He  hath  not  pleaded  <  prout  patet 
'  per  Record.* 

L.  C.  J.  Yes,  it  is  '  prout  patet  in  Rotulis 
*  Parliamenti.'  He  does  say  that  be  was  im- 
peached of  high  treason  by  the  Commons  be- 
fore the  Lords,  as  appears  by  the  records  there- 
of among  the  recoras  of  parliament. 

Alt.  Gen,  I  did  not  truly  remember  that; 
but  I  beg  your  pardon  if  it  he  so,  Tor  I  had  not 
a  view  OT  the  plea  till  now ;  b^it  I  am  ready 
thus  fiir  to  satisfy  the  court,  it  is  a  pure  false 
and  frivolous  plea.  And  then  with  submission 
1  oflRtr  it  to  your  'consideration,  whether  you 
win  give  any  time,  or  presently  reject  it. 

L.  C.  J.  We  will  give  them  no  time,  that 
is  sure.  But  the  question  is.  Whether  time 
should  not  be  taken,  not  in  (avour  of  the  pri- 
soner, but  of  the  king  and  of  the  court  ? 

Aft.  Gen.  I  am  ready  to  make  out,  if  it 
were  necessary,  that  there  is  nothinfir  of  all  this 
troe ;  it  is  all  ^ction  that  is  pleaded,  and  no<» 
thing  in  the  record  to  warrant  it :  I  have  a 
copy  of  the  whole  journal,  and  of  the  transac- 
tions in  the  House  of  Lonls,  the  book  h  close 
by  and  ready  to  be  shewn ;  but  when  it  is  a 
frivolous  plea,  I  hope  there  wiU  be  no  need  of 
that  trouble. 

L.  C.  J.  But,  Mr.  Attorney,  whether  we 
can  take  notice  of  the  Journal-book  now,  you 
had  best  consider,  as  this  case  stands. 

At t, Gen.  They  ou^ht  to  have  it  here  ready, 
ibey  ought  to  have  it  here  in  poigne. 

Justice  Jones,  There  have  been  very  many 
good  arguments  ui^ed  by  you,  iroon  which 
oerhaps  the  plea  will  be  judged  iosufficient ;  but 
the  question  is,  Whether  you  are  now  in  any 
such  form  as  we  can  pass  judgment  upon  this 
plea  or  no  ?  Therefore  it  beih^  ofibred  to  you 
tocooidderof  it|  what  you  wiUdo  init;  sure 


it  is  reaijonable  you  shdbld  consider  of  it,  and 
when  you  are  agreed,  then  you  may  ask  our 
judgment. 

X.  C.  J.  We  cannot  put  you  to  it  to  give  a 
final  answer  to  bind  the  king :  therefore  let  it 
stand  as  it  is ;  .we  will  consider  of  it. 

Alt.  Gen,  Then,  my  lord,  I  will  denwr  im- 
mediately. 

SoL  Gen,  And  we  pray  they  may  join  in  de- 
murrer immediately. 

Serjeant  Jefferiet,  If  they  do  not  mean  it  for 
delay,  now  Mr.  Attorney  hath  demurred,  t 
suppose  they  will  join  demurrer  immediately. 

[Then  the  Clerk  of  the  crown  drew  up  a 
general  Demurrer,  which  Mr.  Attorney  signed, 
and  it  was  read  jn  tibe  court  by  the  clerk 
of  the  crown.] 

Att,  Gen,  We  pray  they  nuiy  join  in 
demurrer. 

Mr.  WillUam,  My  lord,  we  that  are  assigned 
of  counsel  for  this  gentleman,  the  prisoner  at 
the  bar,  (that  your  lordship  may  b^  satbfied, 
and  all  that  hear  us,  that  we  do  not  design  or 
desire  to  delay  one  minute  in  this  cause)  do 
declare,  that  we  will  join  in  demurrer  with 
them  immediately. 

[Then  the  derk  drew  up  the  Joinder  in  De- 
murrer, which  being  signed  by  the  four  gen- 
tlemen of  counsel  with  Mr.  Fitzfaarris,  was  aJb^ 
read  in  court.] 

Att,  Gen,  Mybrd,  I  pray  your  judgment; 
here  is  an  indictment  for  franung  a  treasonable 
libel 

Mr.  WiUiami,  My  lord,  we  hope  we  shall 
not  be  put 

AtL  Gen,  Pnj*  ^*  ^^^'^  what  I  pray. 
My  lord,  I  desare  your  ludgment,  that  t£c 
plea  may  stand  over-ruled  for  a  pliun  &tal  error 
m  it.  This  is  a  particular  indictment  for  the 
fi*aming  a  most  pernicious  scandalous  libel 
against  the  kin^  and  the  government,  for  trea- 
son in  that  particular ;  and  I  think  there  is  no 
person  does  doubt,  but  that  this  is  a  mattcy 
witiiin  the  jurisdiction  of  this  court  to  try ; 
There  is  no  difficulty  in  UiaL  What  do  they 
do  to  out  this  jurisdiction?  They  come  and 
plead,  that  Fitzharris  was  impeached  dSs  alta 
Froditione;  that  is  all  th^y  plead  of  high- 
treason  in  general,  to  out  the  court  of  a  juris- 
diction of  a  particular  treason,  for  framing  a 
maliciovs  traitorous  libd ;  and  this  is  a  particu^ 
lar  treason  upon  the  statute  of  the  13th  of  this 
king.  Now  they  have  pleaded  no  pjrtieuhir 
treason  upon  that  statute  they  were  impeached 
for,  nor  upon  tbe  statute  of  the  S6th  of  £dw.  3. 
which  hath  a  general  clause  of  a  declaratoty 
power,  and  it  m§T  be  he  was  imneached  umm 
that,  and  we  shall  not  intend  it  otnerwise,  uat 
being  the  general  law,  the  other  but  a  paHicn- 
lar  law  for  this  king's  life.  Now  in  all  pleas  to 
the  jurisdiction,  they  ought  to  be  the  strictest 
and  most  certain  of  any  pleas  whatsoever.  AjmI 
as  I  ofiered  before  to  you,  so  I  do  now  again, 
they  ought  to  be  ready  with  the  record  to  jiu« 
tify  their  pleit :  but  thw  in  short  I  iiisisl  iipgb| 
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tiiattooutftomrtofiti  jumdiolioii  for  a  pard- 
cular  treason,  it  is  not  a  f^ood  plea,  by  flaying 
he  was  impeached  or  indicted  generally  of 
high-treasoo,  and  no  aterment  can  possibly 
fa«p  it.  For  it  appears  by^  the  impeacnment  it 
is  not  for  the  same,  and  it  is  rather  to  be  in- 
teoded  that  it  was  not  ;•  but  the  impeachment 
being  general,  that  they  went  upon  a  declara- 
tory power,  in  the  staftole  of  the  S6th  of  £dw. 
3.  which  reserres  to  them  the  power  of  devlmr- 
ing  treason  at  large,  and  not  upon  that  wluch 
may  belried  here  in  an  inferi<Mr  court  upon  a 
partiadar  statnte :  I  say,  my  lord,  they  oii«f  ht 
to  have  'pleaded  it  certab  W,  which  they  havuig 
not  done,  it  is  fatal ;  and  I  pray  your  judgment 
upon  it :  and  I  hope  they  are  ready  to  make 
good  their  plea. 

Sol.  Gm.  My  brd,  that  which  we  do  say  to 
it,  is,  That  this  plea  is  nother  good  in  matter 
nor  form ;  and  it  it  had  been  ptaided  never  so 
fomialiy,  perhaps  we  would  hare  demurred  to 
it :  bat  as  now  it  is  pleaded,  it  is  not  formal, 
and  therefore  we  pray  it  may  he  orer-ruled. 
The  exceplioB,  wetaue  kin  point  of  form,  we 
UuiikisfiMtad^  for  there  is  no.man  that  pleads 
an  indictment  or  an  irapeachmant  an  another 
court,  but  mast  set  forth  the  indietmcnt  in 
the  plea,  which  is  not  done  in  this  case,  and  we 
take  that  to  be  fotal  to  it.  For  a  man  that  witt 
plead  ^uttrfgitz  acuity  must  set  forth  the  in- 
dictment, and  aQ  the  proceedings  of  the  court 
upon  diat  indictment;  this  is  the  constant 
pleadiiMp  in  aU  caaes,  and  perticularly  in  Vaox's 
case,  the  foacth  repact.  Whoever  will  plead 
mter  foiii  aeguitj  must  set  forth  the  record, 
befsre  it  will  lequire  an  aaswer  to  be  giren 
to  it. 

XnCJ*.  WJkat  do^ou  say  to  it,  gentlemen, 
for  the  maintaining  or  your  plea. 

Air.  mOima.  Thli  ii  tl^  we  say,  my 
M :  We  hope  your  kncdship,  and  .the  court, 
iA  tfai^  case,  wiU  not  tie  us  up  presently  to  come 
tnd  argue  this  nwtter.  One  thinff*  I  would 
iDsotien,  beoaiiBait  hath  been  said  were  never 
wassuehapreeadent;  Ithinkytothisvnrpose, 
the  preoadenfc  of  £Uiot%  ease  is  very  nill  m  it. 
Mr.  Sttaknay  isrpleaaed  to  say,  -he  never  found 
^bst  aay  plea  to-ttie  junadicti6n<did  ever  require 
a  donnfatr^ ,  bni .  was.over-drulad  or  allowed  by 
theoottrt'  piteaently  i>ibot  that  case  ispbhi  to 
the  contrary  jtpoo  that  jrery  mattetw  It>wns  an 
iodtctmeat.brmight  against  Ethoty  for  some 
nusderaeanns.commiUedhw  him.in  the  House 
of  Commons-;  lliiaJ^eiag.pieadedtiMlNr  juris^ 
<iictiQftio£  thecQUKit  tlie :Atlomey«QenflvaL  at 
that  tiBM.aaid .  it  was  Mlfc.t».he  ttkmcd  i  tliat 
was  the. matter  he. insiited  oa  tbni^  that  it 
•haaUbdxi9ectdA:'but^e:iB0iiit.dki  tben^  4S 
y<M^  naa%  «v«r-ruW  the  sUiosaeg  i«it»  jand 
pothioRlodhBmair,'  *   .1  ', 

L,  C^i.  JW'e  have  done  the  tanyefor  you. . 

Air.  IfUiimti  Theaa,  my  lord^  here  is  a 
Pfordeatiiiat  Mr.Attomey  hath  nH  seen; 
Now  fur  timew  Jthe.  eoort  ,in  Ihat  case  did  not 
tie  oomae^  .iif^to  iJVgK»  tbe  plea  pmsently, 
<^ut^vetlieitttitteti«rtho»««tterQii.  We.ask 
^ot  H(i.heflda  tUngof  tiM^  cotuet*.  aa»«olongik 
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time  in  this  case,  only  here  is  a  man^  life  in 
question  ;  it  is  indeed  for  treason,  and  so  it  ia 
of  eonsequence  to  the  king;  and  there  is 
.  also  the  privilege  of  parliament  •  consequently 
conesmed  in  i^  What  time  your  lordship  and 
the  court  shaS  think  reasonable  for  us  to  ba 
ready  in,  we  leave  it  to  your  lordship;*  we  de- 
sign not  to  delay  at  aU,  only  we  desire  a  rea- 
sonable time.  Your  tordship  did  in  the  caso 
of  Plnnket  give  him  time '  for  his  trial  till 
next  term,  which  is  as  high  a  treasMi  as  this^ 
I  am  sure. 

L,  C.  J.  You  would  have  people  think  yom 
have  strange  measure  in  tsis  case^  thatyoa 
have  not  th^  same  time  given  to  you  &at  wma 
given  to  Plnnket :  Pray  consider,  yon  obfect 
fliese  thmgs  at  though  the  court  were  hard 
upon  you,  to  tie  vou  up  in  point  of  imi^  la 
your  case  Mke  Plmiket's .'  Pn^  give  ns  leava  < 
to  clear  our  accoanta  as  we  go  afong  a  Be  iv 
brought  from.  Ireland  hither, 'is  indieted  for 
what'he  did  in  another  kingdom,  and  it  is  by 
law  he  is  so  indicted  indeed  ;  for  ho  beinr  lc«^ 
dose  prisoner, 'and  not  knowing  whatt&e  ha 
should  be  brought  to  a  trial,  he  desires  tiitto  to 
aetul  for  his  witnesses,  who  are  to  be  brought 
over  to-clear  him  of  the  treason.'  Coiddweui< 
justice  deny  it  him,  or  could  there  be^  shoitsr 
time  than  next  term,  ^^i"^  ^^^  when  hisMit- 
ness^^  in  another fingdom,  anditinmldho 
a  fortnigiit  or  three  wedcs  before  possibly  he 
could  have  hk  witnesses  here?  This  I  mantiaii^ 
because  you  will  needs  nmke  use  of  such  a 
case,  that  is  no  more  like  yours  than  any  ^ng 
that  is  the  farthest  4ifi'erent  from  it ;'  yet  you 
will  have  the  case  to  measure   wito  your 


Mr»  William.  My  lord,  I  know  it  is  in  the 
disorelion.  oSTflie  «ourt ;  and  as  your  kndihip 
did  what  «ras  ius^  for  Plunket,  so  vp»  will  to 
this  person :  I  know  you  will  do  wnat  is  iMl 
to  every  body.  We  are  oounsal  asaigBBdlbjir 
your  lordship,'  and  we  doubt  not  but  y oor  losd- 
ship  win  he  jicrt  to  us,  and  give  us  a  rtason* 
able  time  to  ai|^e  it. 

L,  C.J.  t  CoBk  you  by  the  way,  Bfr.  Wil* 
liams;  I  must  tdl  you,  when  wse  assigoed  oe«B- 
M  to  Mr.  Fitahanrist  we  expeeled  thatooutt* 
sel  ahclidd  consider  Aie  p]€a,eoai(toboablet»' 
maintain  it,' vhentbey  oMoe  to  plead  it  bore  ; 
for  that  reaaonire  9av0  lam  time  to  iileid  it,  so 
ashe  would  standby  its  What  nasded  we  else 
to  have  aswued  him  so  mooh  oouneel  in  ^uch 
a  cose  as  this4s,  but  tl^  he  sfanold  be  ready  ? 
And  ivhy  you  should  now  hope  that  wo-  will 
give  you  alonger  tiane  for  meuniBat  ia  «icba 
casoi  I  see  not.  Consider^ 'irhethor  in  disore^ 
tion  you  think  kaiger  time  ought  to  he  ospeoted 
upon  ouch*  aploaas  thi%3a  f 

Sir  F.  Wifu  .  JUy  lord,  wo  will  noH  teke  upon* 
us.  to  presoribot  nor  to  mentiott  any  timaia^  par- 
tiotdar,  weleavetbattotbediscFeliQpaiid  judig- 
meQt  of  the  court ;  but  this^  1  ikoik^  vo  may 
pray,  aoeording  to.  the  ^uiy  we  ^w»  ta»a>nii 
cliieat,  upon  your  lordship's  a^rig^ing-  us  ^ 
oqunsel.  We  could  not  fowseo « till  ^  t0Mkiy» 
wJbat  th«.  Umr's.  eoonsel  HQMrfd  40}-  ithotfaMiP 

T     , 
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llr.4Ul|iM^W«|iUi(4ieisnM«poBili«f  W¥U 
tiel  Anrorif,  or  ufHwvny  of  ouvavermentt*  W« 
GDul^  not  Iwesee  whetlier  he  woul4  demur  to 
Hi,  «r  aot.     I  know  y<wr  lordship  wiU  be  ua 
ftvoiui^Ue  to  us  as  vou  c»n ;  Dot  haTing  tiiofic 
IKi|»OT,«r  sight  of  tboie  records  that  vi»f«oe- 
ceiisr  j«  and  would  hare  caqiodjied  this  laatleri 
our  tinae  was  aU  speot  in  formiag  of  the  plea, 
And  we  eouJd  not  pieparr  foittcular  mattor  io 
law  to.dofend  it.     We  are  as  ready  as  can  be 
eiqieetodi  i»d  wt  havt  heen  as  ivld^stitous  to 
prerent  anv  delay,  as  aoy  persons  cqnld  be  in 
00r  eonditioB  i  uierelbre,  tt  nty  ha,  we  have 
had  %  genesal  camideralMNi  of  thepka:  hat 
now  we  flee  where  the  dooblB  do  lie  upon  it;  it 
is  1^  matlsr  of  law  pleaded  to  the  jurifdiistieft  of 
the  oMvt,     I  do  not  indeed  lore  to  cite  prsee- 
dtats  Npeii  whftt  is  plai» ;  but  withal,  I  do  not 
l«re  I*  aa^  thinfi  upon  asnddeit  ar^  pbun  with- 
oot  «Giu»deratifNi :  h«t  this  I  will  say,  as  it  is 
iww  <pan  this  depMorrer  jasaed,  it  it  a  icsae  weD 
wsflh  ^ar  tiJung  care  ef,  and  yaurs  too;  1 
maat  s|gr  it  with  your  lerdahip's  leaFo.    Hiere- 
ftise,  if  in  the  case  of  my  lord  Holtis,  which  was 
biit  npon  an  inlmiation,  and  that  but  f or  a  mis- 
drwHiniir,  and  thaorii  k  was  a  plea  dirocdy  to 
Ihit  jvJadMon  of  tbeosurt,  ana  certainly  they 
•awpvepared)  lbrdieyweMidlBtliberfy,aBld 
had  leaMl  to  i^U  Mm  amJ  bodes  beforatbe 
pica  fdatlded,wlncir  we  could  not  have;  yetthe 
CMirt  wa»ideaaed  to  asaiga  them  time,  «od  g^e 
a^ttm  nk^tim^  I  hope  we  shall  have  some 
nfflaonaftte  time.     I  do  not  speak  it,  that  we 
should  have ao  long  time;  hut  I  faiunhlybe- 
seeoh  your  jpidddp,  ^at  we  may  do  ear  duty 
toihe  Qaurti  and  to  our  dient,  that  we  mi^  liare 
m  little  time.    It  is  true,  it  is  a  great  and  a  hor- 
nd  tieMm ;  hut  it  is  as  trpm,  hai«  is  thfe  life  of 
n  Baau  ooaoemad  m  it :  we  afledt  not  delay  at 
aU,hiithDpe  yon  uriU  not  deny  Hsvluit  time  is 
nMinalda* 

Xk  C  J.  liook  you,  I  will  tell  you ;  you 
ndgllt,  iC  yon  bad  pieaasd*  hare  entitled  your- 
aem  bettor  to  ham  had  time  to  speak  to  the 
plea,  if  you  had  pleaded  over  to  the  treason ; 
thtH  wo  ^uld-  hate  g:iven  yon  tiiae  to  hare 
apiken  to  it»  and  not  delayed  the  kmg  at  ail : 
but  you  teve  thought  it  not  to  plead  oree.  I 
flMist  canftse^  I  <&1  fXfmai  you  would  hare 
pleaded  <hnr,  as  yoai  unoht  mve  dene,  and  I 
thomrht  yoM  would;  tberefora  having  not 
done  jit|  k  isin  our  considcntMn,  whether  we 
viU  gine  you  timt^  mni  what  lime  we  w31  give 
you, 

jtfiv.  Wtdkp,  It  is  under  your  loidship's  fa- 
vour, •aoeonhng  to  the  usual  course  W  inodaii 
pvaeUee..  I  mve  been  an  unprofitable  att^d- 
^  hemnear  tee^y  years,,  ana,  for  my  part,  I 
did  nerer  yet  see  so  aw^  a  pvooeedii^  as  this 
isnow;  4ti8as8wiftas%htning^  It  is  a  very 
eaftpaordinaKy  thing;  we  might  weU  oonoeiTe, 
that  nolhin;:  more  should  be  expected  from  us 
thai^what  is  usual,  and  tha:^  we  should  not  he 

aotfef  the  ordinary  proceedings.  Anciently 
ed,  as  your  lordship  did  ohsenre  the  ether 
day,  they  pleaded  ore  tentu,  and  then  the  psa- 
mmJPg^  wttti  tery  quiek:  now  indued  it  is 


dfeprwiae;  iiiad<ni,ai«dvliatwe«Qiyeananf 
cieQt  practice  tpo,  hathmade  ftQ  alteration  from 
that  method :  «nd  we  hum^y  pray  we  may 
not  proceed,  but  aneerding  to  the  rate  of  mo*_ 
dem  practice.  My  kvu,  whereas  th^  are 
pteased  to  eaU  i|:  afrivdous  pleat  I  bdieve  it  ia 
a  plea  of  the  greatest  import  thatmrer  these 
goitfemea  came  here  about,  whatsoever  they 
9Lte  pleased  to  t9sy.  But  your  lordship  koowa 
^.«m  «f  e  vmk  is  the  greatest  &vourite  in 
law;  and  that  to  be  d  most  andent. and  wise 
rule,  *  00  morte  hominis  nulla  est  ounctatin 
*  longa.'  Apd  duoe  we  could  not  nsasonahly 
expect  to  he  though^  to  eome  provided  in  thin 
case,  we  huopUy  pray,  that  your  Iprdship  will 
allot  us  suoh  a  reespnahle  time  as  your  lordsh^ 
shall  think  fit 

L.C.J.    Ctae,  let  m?  propooe  this  to  you. 
Will  yon  plead  erer? 

Mr.  PolU^fim.  My  lord,  t  will  giro  yon  am 
anower  to^hat,  We  canootdoit.  Wfienwo 
were  togaChsf ,  we  did  connder,  whether  if  w» 
should  plead  eiver,  it  would  not  destioy  the  plea» 
and  we  weie  of  opinion  thatit  wmud  destroy 
^eidra:  we  oannot  plead  over,  but  we  give  up 
4ie  jurisdictiDn.  It  is  as  indiiiefent  ani  light 
to  mn,  as  any  hady,  to  be  foraed  toargoe it 
new ;  but  as  to  the  matter  of  it,  I  hetiere  no-* 
body  can  say  they  ever  saw  many  instances  of 
the  like  nature :  Therefiire,  pmy,  my  lord,  le| 
ua  not  go  on  so  hastfly  with  it,  for  we  ooufal  not 
fbieaee,  what  since  we  know,  hpir  it  would  be 
with  us.  I  did  not  thinfc  |hey  would  hvre  de« 
raurred :  but  muw  h  is  toome  to  that,  we  must 
make  the  best  of  it.  We  have  pleaded  dun 
plea ;  if  yon  will  net  be  pleased  to  give  ue 
leave  and  time  to  be  prepared  to  argue  it,  yo« 
muirt  take  it  as  weace  aUe, ainoe  we  cannol 
have  time  to  make  ourselves  aUe. 

£.  e.J.  Certain^,  Mr.  PoHeiftn,  m/m- 
rem  ntmj  it  would  'not  hurt  the  pka  to  plead 
over. 

An*  Gen,  My  lord,  if  yenr  lord^ippleaseo 
to  fiiLvaur  me  a  word  in  this  ease ;  I  hear  seve* 
ral  Aings  uiged«  pariiouhuly  instanciDgin  mo* 
dem  practice.  If  that  gentleman  wiU  shew 
that  in  any  case  the  king  and  the  court  were  sa 
indulgent  to  give  lour  days  to  plead  to  the  juris* 
diction  'of  thie  court,  then  he  will  shew  me 
sometfiiny  of  modem  practice,  which  I  know 
net ;  but  if  that  gentlenian  vnU  rMucmber  am* 
dem  practice  in  agieat  noblemen's  caae,  for 
whemhewesef  cc^nsel,  it  was  tdd  him,  tf  he 
would  .debate  the  point  ctf  Uw,  he  mast  do  it 
presently :  diey  never  would  give  him  time  to 
prepare  for  hie  ai^pument,  tlwie  was  no  suck 
modern  praetioa  tlMo.  I  would  desire  him  te 
give  nw  one  instance,  that  when  gentlemen  are 
assi^;ped  of  counsd  tar  plead  a  milter  to  Ae  ju- 
lisdietion,  and  deal  so  with  the  Joag^  oonmel 
aa  ibe^  hate  dedt  willi  ua,  not  to  let  ns  ice  the 
plea tiU now;  the  modem  preetice hath  been  to 

S've  them  any  time.  For  them  to  say,  that 
ey  could  not  foresee  what  we  would  oe  at ; 
coil  they  not  tbresoe  the  pdnta  ef  kw  f 
Codd  they  not  fivrmee  a  plsin  cesef  hut  they 
do  idttdmoff  the  gveat  qutterrdwthe  that 
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d^th  pfead  to  tiie^uriidktmiy  on^t  to  hati>  tbe 
record  ready  in  his  hand ;  but,  my  lord,  we  lay 
•or  tliuiiib  opOB  tftot  whkh  is  oar  acception  ; 
they  have  pleaded  no  impeaebmeiil  ot'  any 
crimen  that  can  appear  to  be  the  same  with  that 
for  which  they  are  mdicted,  that  it  the  point. 
Is  there  such  difficuky  ?  Did  not  these  learned 
fentlemen  think  f  Could  they  not  foresee  that 
we  sfaonld  look  failo  their  plea,  that  it  should  be 
legral  f  therefore  i  did,  and  do  pray  your  judfl'- 
ment      If  the^  had  pleaded,  and  set  forth  the 
record  truly,  as  it  is,  and  as  it  ought  to  be  set 
Ibrth,  in  ease  they  would  have  any  benefit  by  it, 
we  would  have  gnren  them  another  answer;  but 
if  it  be  done  purposely,  as  it  is  done  wi^  arti- 
fice, I  am  bold  to  say,  for  these  gentlemen 
know  hofw  to  plead  a  record  aa  it  ougfadt  to  be, 
and  how  this  ought  to  be  pleaded  to,  to  out  the 
court  of  «  inrisdiction  of  a  particular  crime. 
They  any,  me  life  of  a  man  n  concerned,  and 
so  is  the  peace  of  the  kin|pdom  concerned  too, 
in  the  life  of  as  great  a  traitor  as  erer  was  tried* 
in  Weatminater-hall.     For  if  his  treason  hod 
taken  effect,  certainly  the  kingdom  had  been 
very  near  emfarailedm  civil  wars  by  this  time ; 
Ihcrefeye  the  whole  pcaee  of  the  longdam  de- 
peoda  upon  his  life,  and  it  depends  upon  the 
clearing  of  the  whole  matter.   And  I  ehallenge 
them  agaili,  if  they  can  shew  me  any  instance 
of  die  Ilka  oatura.     That  of  Efiol's  case  that 
was  mentioped,  it  wao  an  inibrmatien;   and  to 
pleas  lipon  infermations  there  ha?e  been  de- 
jnurrets,  bat  to  indictments,  fiMind  bx  twel?e 
men,  we  do  not  meet  with   any  iemnrrar 
aoy   wfaeiB  to   a  plea  to   the   jmisdiction. 
But  I  pray  yoor  jtt<%ment,  tfnt  he  may  plead 
in  daaf ;  lor  it  ia  but  a  reipMMfet  mater,  and 
if  theae  gendemen  teire  to   take  time,  I 
hope  yon  will  not  dafay  the  lanff  by  giving 
countenance  to  such  a  pkinimpermiet  plea;  tor 
tboaa  Ufh  maltBra  they  talk  or,  that  will  be  the 
conaeyaaca,  they  can  nevar  ceaM  in  question 
upon  this  plea. 

Mkkor  OeneruL  My  lord,  I  have  hot  one 
short  woid  to  that  which  is  now  in  questioa. 
Our  exceptions  tothe  plea  weoftred  and  open- 
ad  befere;  the  question  is  now,  whether  th^ 
abaO  have  time  to  argue  this  plea  ?  And  the  ar- 
guments tfaer  oaa  fer  longer  time,  is,  tho  life  of 
a  man,  and  tney  could  not  be  prepared  on  a 
sudden,  because  they  knew  not  what  we  would 
do.  For  the  faastrpraeeedinga  that  have  bean 
in  tfaia  case,  whioi  they  damOar  cf,  1  think 
they  have  little  reasen  to  apeak  so,  anoe  that 
hatii%ecn  done  in  tfaia  csaethat  aetef  was  ^ne 
in  any  other.  He  hath  had  three  days  time  to 
oonaider,  whether  he  will  plead  to  the  jurMic- 
tion  of  te  oautt,  whicli  never  was  done  to  any, 
and  ao  great  a  favour,  that  he  is  scarce  entilied  to 
dny  ftrwrAiEVour.  Decs  any  man  believe  (hat 
they  are  not  prOparedP  I)onotgantleattan,whan 
dMyoan^der  «SPa.  ptea^  emmdar  upoa  what 
grounds  they  pieai?  And  doaa  notthat  lei 
tiwoi  into  the  whole  mat  tit,  wfaarO  the  weak 
parti  of  the  plan  are,  anft  what  may  WfolysoM 
agahaaitP  I  am  aare  thatllHae  9 
at  thatoonutantion,  tbaAM  fliaa 


they  Woniri  pat  in  this  or  any  plea,  without  hav4 
ikg  Oonsidered  betbrehand  what  to  do.     A  ad 
then,  when  they  have  put  m  a  plea  upon  great 
consideration^  nd  man  is  to  ^ ink  that  they  are 
unready  to  maintain  it.     Our  exception  is'sliort^ 
and  tliey  do  but  talk  in  general  terms  that  they 
are  unprepared ;  and  they  have  no  reaitan  to 
expect  this  kindoess  from  the  court,  eH]iecially 
since  they  used  Mr.  Attorney  at  this  rate: 
Thc^  gave  him  not  the  plea,  but  ouly  a  note  to 
tell  him  they  would  do  that  which  they  said 
four  days  before,  and  no  more.     If  they  had 
done  regularly,  they  should  have  brought  Mr. 
Attoiney  the  plea,  atod  left  a  copy  with  him,  and 
desired  him  to  oonnder  of  it.     But  we  do  not 
pretend  we  are  surprised  for  all  this  usage,  wa 
see  the  plea  here,  and  we  see  the  faults  of  iti 
and  we  nave  demurred  to  it,  and  tell  them  ouf 
exception ;  sure  they  are  better  prepared  than 
it  is  possible  for  the  king  to  be,  yet  we  are  ready ; 
and  we  hope  jw»  wiD  grant  them  no  longer  time« 
^.JefferUi,  Will  your  kn^ship  be  pleased 
tomare  me  one  word  :  I  wonder  at  what  Mr* 
Wallop  seems  now  to  urge  concerning  the  Uim 
of  a  man  that  ia  concern^  in  this  case ;  it  ia 
true,  the  hfe  of  a  man  is  concerned,  whi<^  ia  a 
dear  thing  to  the  law  ;  butcertunly  thelifb  of 
the  government  ia  more  dear  to  the  govenunent| 
and  all  courts  of  justice,  than  the  life  of  any  . 
one  single  person :  And  I  am  snre  this  one  pcr« 
son  ham  done  as  much  as  in  him  lies  to  stoika 
at  the  life  of  the  gfovemment,  in  ea^e  this  bb 
truethat  is  laid  to  his  charge.    Now  to  mako 
thi6  caae  hke  to  Plunket's  the  other  day,  is 
strange:  I  think  your  lordship  hath  given  att 
account  of  that:  For  both  he  pleaded  to  the 
flut,  not  guilty, as  Phmket  dM?  We  that  ara 
of  tiie  king's  counsel  would  m  common  charity 
hope,  that  he  is  not  guilty ;  but  i  am  sure, 
if  he  be  guiky,  no  Englishman  can  think  tha* 
hedeaervestolive:  Why  then  should  we  be  an 
fond  of  a  man's  life,  that  hath  been  guilty  of 
such  a  feet  as  this?  For  example  sake;  aurtljf 
it  that  be  tfaedimg.in  question,  we  ou^tohava 
speedy  justice  eascuted  upon  a  man  that  do« 
serves  no  mercy.    Your  lordship  was  ptoaaed  to 
take  notice  of  another  circomatance  in  the  aaaa 
of  Plunket;  Hewasmdicted,hewasairaigneA 
and  was  to  have  had  his  triai  m  Ireland,  and 
waa  to  f4stoh  bin  witnemea  finm  thence;  all 
theae  thmgs  were  ui  that  case.   HeAeaiied  thaa 
t6  consider  wfant  he  should  plead;  h 
lovdsliipt  finding  an  hidktmcnt  feund 
him,  accordhig  to  the  rules  of  jnslioe, 
rulafl  that'.matter  he  sc^rgested,  and  made  him 
plead  hot  guilty,  before  ever  you  admitted  hiaa 
to  debate  any  tlungof  that  fact.   And  Aenitap* 
pearingto  your  lordship  to  be  in  anotherldngdonii 
and  thStitwasunpaaaiilein regard  of  th^haMrda 
ol' thevrindsandaeaf,toffrtoverhis  witoeasaa 
in  alhde time,  your  lovdspip  gave  hkn  time  | 
but  yim  gave  lumaa  strait « tune  as  could  be 
■tent  with  the  mka  of  iustioe  andaa  hia 
wonUbear.    Now,  my  lord,  this  beii^a£( 
•sa  of  Aat  cacpeetation  whkih  the 
yanaaemsto  kave,  wa  darira  tha 
dispatdi  at  il  aa  mncli  aa  we  o^  la 
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^  miin  be  fnnocait,  God  forbid  but  he  should 
bf  Acquitted  ;  but  if  he  be  guilty,  Cod  forbid  he 
sboold  live  a  minute. 

X.  €.  J.  8urely  you  dont  take  the  caie,  gen- 
tlemen, to  be  a  case  of  so  much  difficulty,  as  to 
deserve  long  consideratioQ ;  we  did  expect  truly 
that  you  would  have  been  ready  lo  have  main- 
tamed  your  plea. 

iST.^WilHomt.  My  lord,  we  do  not  desire  any 
U>ng  tim^ ;  be  pl«ued  to  give  us  a  day,  or  two, 
or  three,  as  tou  please. 

•  X.  C.  J.  It  is  said,  it  is  in  a  case  wherein  the 
lif^  of  a  man  is  concerned !  it  is  true,  here  is 
the  life  of  a  man,  of  whom,  till  he  be  found 
l^lty^  we  ought  to  have  consideration,  as  we 
would  of  any  other  whatsoever :  For  we  have 
to  reason  to  ooAdude  him  guilty  till  we  hear 
hifti,  and  we  are  to  be  indinerent  till  we  hear 
tfae  evidence;  therefore  notwithstanding  tiie 
indictment,  we  ought  to  weigh  his  life  as  we 
would  another  man's,  till  he  be  found  guilty. 
We  in  oursdyes  do  not  see  there  is  any  so  great 
natter  of  necessity  for  time  to  consider  of  this 
case;  yet  I  most  tell  you,  since  they  pray  it, 
Mr.  Attorney,  we  are  inclinable  to  give  th^n  a 
dajr  or  two's  time  to  consider  of  it,  and  see  what 
they  can  say  to  maintain  thjs  plea.  But  then 
gi^tlemen,  if  we  do  so,  you  must  take  notice 
wto' will  ddl  you  to  plead  presently  after  our 
judgment  upon  the  ptoa. 

-^  Mr.  WUUerm,  My  lord,  we  haTe  nothing  to 
do  with  the  fact  of  this  case  ;  we  are  only  to 
•peak  to  the  plea. 

*  Serf.  Mt^^rd.  Pray  how  then  is  your  life 
in  auesdon  upon  the  decision  of  this  plea  ? 

>-  'Li  C.  X  Brother,  they  do  not  speak  as  to 
Htus  plea,  that  it  hazards  his  hfe,  hot  Ae  sub- 
jects materia  J  upon  the  deoiaon  of  it,  supposing 
judgment  be  amnst  the  plea.  .Therefore,.  Mr. 
Attoroejr,  we  do  thiidc  fit  to  give  him  till  Fri- 
day morning,  and-  that  he  shall  be  brought 
hidiec  then  again  bv  the  lieutenant  ef  the 
Tower  ;  then  we  will  hear  these  gentf  emeu  : 
■nd-iftliey  do  not  shew  us  any  considerable 
matter  to  maintain  the  piea,  they  mnrt  etpect 
judgment  presen%.  * 

'  AU,  Oen,  Thatcertainly  will  be  too  kmg  a 
liflBe ;  pray,  my  lord,  they  ougfa^  to  have  been 
ready  now :  if  they  will  be  pliiased  to  be  ready 
tomorrow  morning,  I  pray  it  may  go  off  to  no 
nilhertime. 

.  Jnslioe  Jneet.  There  is  «  necessity,  my  lord,. 
I  think  that  it  should  be  so ;  for  there  is  a  long 
trial  at  the  bar  here  on  Friday* 
Mr.  WUUams.  That  is  a  very  short*  time, 


Jona,  You  nmst  be  ready  to*tti0rrow 
morning. 

.  Btr.  WilHiam.  Unless,  my  lopi,  you  will 
five  us  a  Mttle jnore  time,  yon  luul  as  .good 
giveusa6time.  i    • 

X.  C.J.  It  seems  the  busiDess  t>f  ^  G«H]rt 
ie  soflh,  on  Friday  mnming  you  eanaet  be 
beard* 

•iustioe  Jofief.  Either  it  must  be  to^mocrow 
moming^or  fiatorday,  and  that  ia^KheqiNr. 
dhnberdfli^  ^ 
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Sol.  Gm,  My  lord,  I  b^eve  they  are  not  in 
haste. 

X.  C.  J.  Mr.  Attorney,  We  would  ffireiheni 
a  reasonable  time  ;  but  yet  we  would  do  no" 
thing  that  might  make  uaneoessary  delaya  in 
this  case. 

jitt.  Gen,  I  pray,  my  lord,  let  it  be  no  longer 
than  till  to-morrow,  and  that  is  more  than  ever 
was  ^veu  in  such  a  case.  I  know  it  was  de- 
nied m  my  lord  Stafford's  case ;  they  would 
not  give  the  counsel  any  time,  but  would  make 
them  argue  presently. 

X.  C.J.  As  to  that,  Mr.  Attorney^  every 
case  stands  upon  its  own  bottom. 

Serj.  Jtfftries,  My  lord,  we  have  your  di* 
rection  for  to-nnnTow  morning. 

^  Fr.  Win.  ^o,  no,  my  kird,  we  hope 
not  so. 

X.  C.  /.  Look  you,  gentlemen,  to  aceom- 
modate  you,  the  Court  does  think  fit  diiis  to 
do :  we  wiU  be  here  on  Saturday-  by  seven 
•o'dock  in  the  morning.  On  Friday  we  can  da 
nothings  for  there  is  a  long  trial  at  bar  that  will 
tdke  up  our  time  ;  but  en  Sotorday  we  wifl  be 
here  by  eight  o'deok  sitting,  and  expect  you  to 
be  hew  by  that  time :  and  we  cannot  afford 
you  then  long  time  to  argue  in,  because R  isan 
Exchequer-Chamber  day. 

•  An,  Gen.  Ifjudgment  be  against  the  plea, 
they  must  plead  presently  then,  that  we  nuiy 
not  lose  the  term  for  a  trial. 

X.  C.  J.  You  must  take  notice  of  that,  by 
the  ruleo  of  die  Court  they  must  do .  it,  Mr. 
Attorney.  If  our  judgment  be  against  them, 
the  course  of  the  court  is  so,  we  cannot  rule  it 
one  way  er  olher% 

Set}.  Jefftriet.  But  ^fn  they  ought  not  to 
pretend  they  have  no  notioe,  their  witnesses 
are  eut  of  the  way,  andae  hnkfecthe  tiiaL 

Justice  jitmes*  "No^  No. 

Fttzharrn.  My  lotd,  I  desir&I  may  here 
tiiase  tords  «8me  to  me;  my  lord  of  Besex, 
my  lord  Salisbury,  my  ford  mayor,  year  lord- 
ship, and  sh*  tlobert  Clayten,  to  perieet  my 
chscoveiy.  l-have  something  to  diaoover  to 
your  lordship  adDtd  thens. 

X.  C.  J.  Your  disoorely  of  wiiat,  do  you 
meanf  : 

Fitzh.  Of  the  Ptot,  and  ef  the  mioderof  air 
Edmundbury  Oodfiney. 

L.  C.  J.  We. did*  examine  ywi  about  the 
murder  of  sir  Edmmidbury  Godfrey. 

Filth.  Your  lordship  went  away  in  haste, 
b^re I  had  tolddl I  coukLsay. 

X.  C  J.  We  asked  yon  ten  times,  wbbtber 
you  had  amr  more  to  say,  and  you  said,  No« 
•   FUMh,  My  lord,  I  wasin  cotmssion  and  con- 
stemaliaB  ;  I  scarce  knew  what  yonr  lordsh^ 
said  to  me. 

X.  €.  J.  We  were  not  in  haste ;  we  asked 
you  ofte&  that  question. 

Fitsh.  It  was  haste  to  me,  because  I  was  BOt 
provided  of  the  questions  you  asked  me. 

Justioe  lM6eii.  TosomeofthequestiMiswe 
askied  ySh,  yos  answered  vsadify  and  fteefy  $ 
buttoaomeweooeldiiotgeta  positiTeinawer 
byeBfy 


AU,  G€B»  My  lord,  be  tald  me  he  wm  not 
in  Enghuid  then,  and  that  he  knew  ho  more 
than  what  he  had  discoreied. 

FUth.  Did  I  tajao,  Mr.  Attorney  ? 

Mt,  Gen,  Yes,  you  are  the  man. 

Fitzk,  I  can  biing  20  witnesses,  I  did  not 
tdl  you  ao ;  and  I  can  bring  600  witnesses, 
that  I  was  in  town  then. 

L.  C.  J.  Lieutenant  of  the  Tower,  take  your 
prisoner,  and  be  here  before  eight  o*dock  on 
Hatnrday  morning. 

Sir  Jr.  Win,  My  lord,  now  I  desire  we  may 
bare  a  copy  of  the  whole  record. 

JL  C.  J.  Not  of  the  indictment,  but  of  the 
plea  and  demurrer  yon  may. 

8ir  Fr.  Win,  But,  my  lord,  I  hope  you  wiU 
let  the  indictment  be  read  upon  t^turday,  be* 
cause  Mr.  Attorney  bad  fixed  his  exception 
upon  part  of  the  indictment,  which  is  the  hbel 
that  he  calls  the  paiticnlar  treason,  and  I  desire 
it  may  be  in  Court. 

JL  C.  J.  It  shall  be,  and  if  you  have  any  oc- 
CAsion  of  reference  to  it,  we  will  look  upon  it ; 
we  are  all  upon  our  oaths,  and  must  take  heed 
that  no  pr^odioe  be  done  to  the  king,  as  well  as 
ta  see  tne  prisoner  have-  no  unfair  thing  put 
upon  him. 

Then  the  priaoDer  was  carried  back  to  the 
Tower. 
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come  and  make  a  gemval  allegation,  that  Fits- 
barris,  such  a  time,  was  impeached,  *  Impe- 

*  titus  fuit,'  by  the  Commons  before  the  Lords, 

*  Qunquidon  irapetitio,  in  pleno  robore  existit, 
'  prout  per  recordum  inde,'  dkc.  Now,  my  lord,- 
there  is  no  impeachment,  mentioned  blefbre : 
and  *  ouoe  quidem  impetitio'  is  a  relatiTe  clause, 
and  if   there   be  no  impeachment  mentioned' 
before  in  the  plea,  then  there  is  nothing  arerred 
upon  the  rec<ml,  to  be  continued  or  disconti«^ 
nued  ;  for  Impedtio  does  not  actively  signify 
the  impeaching,  or  passively  the  person  im- 
peached, but  it  signifies  the  indictment  or  im- 
peachment, that  instrument  which  contains  the 
accusation,  and  which  is  to  be  and  remain  upon' 
record.    Therefore,  when  they  come  and  say 
he  was  impeached,  and  afterwards  alledgeuy 
'  Quie  quidem  Impetitio'  remains  upon  record, 
that  cannot  be  good.  If  a  plea  should  be  *  Inctic- 

*  tatusfuit,'  and  aflenvarcfs  they  say  '  quod  qui-' 
'  dem  Indiotamentum,'  &c.  it  cannot  he  good* 
for  the  rdative  there  is  only  illusive.  These 
are  our  exceptions  to  the  form.  For  the  matter 
of  it,  it  is  a  plea  to  the  jurisdiction  of  the 
Court ;  and,  with  submission,  there  the  point 
will  be,  whether  a  suit  dependinflf,  even  in  a 
superior  Court,  can  take  away  me  jurisdiction 
of  an  inferior  Court,  who  had  an  original  ju* 
risdiction  of  the  cause,  of  the  person^  ^d  of  the 
fact,  at  the  time  of  the  &ct  committed.  What 
use  might  be  made  of  it,  as  a  plea  in  bar,  might 
be  of  another  consideration ;  but  whether  mis 
be  enough  to  make  it  amount  to  such  a  plea, 
as  will  take  away  the  jurisdiction  of  a  Court, 
that  had  an  origmal  jurisdiction,  that  is  the 

Juestion  before  you.  These  are  the  exceptions 
take,  and  do  insist  upon  :  and  I  desire,  my 
lord,  the  counsel  will  apply  themselves  to  these 
exceptions,  to  answer  them;  and  when  we 
have  heard  what  they  can  say,  I  hope  to  give 
them  an  answer. 

Mr.  Williams.  My  Lord,  1  am  assigned  of 
counsel  for  the  prisoner  at  the  bar,£dwara  Fitz* 
harris,  who  is  indicted  here  for  high-tieason,  and 
hath  pleaded  a  special  plea  to  the  jurisdiction  of 
the  court :  and  I  must  crave  leave  to  state  hia 
case  upon  the  indictment,  the  plea  to  the  indict- 
ment, and  the  demurrer  to  the  plea.  And  i3b» 
case,  my  lord,  upon  the  whole  record  stands 
thus :  he  was  indicted  this  term,  by  one  of  tho 
grand  juries  for  this  county,  of  High-Treason. 
As  to  the  Indictment,  it  cannot  be  expected  I 
should  state  the  parts  of  it,  it  being  an  Indict- 
ment I  never  saw.  To  this  Indictment  thus 
S resented,  Fi|zharris  hath  pleaded  thus :  That 
e  otight  not  to  be  compelled  to  answer  to  this 
indictment  because  that  before  the  Indictment, 
was  found,  at  a  parliament  hekl  at  Oxford  tiie 
31st  of  March'  last,  he  was  impeached hy  the 
knights,  citizens,  and  burgesses  of  the  House 
of  Commons  in  parliament  assembled,  in  the 
name  of  them^ves,  and  of  all  the  Commons  of 
England,  of  Hig^-Treason ;  and  that  this  was 
before  the  court  of  Lords  in  that  parliament. 
He  says'fartfaer,  that  this  impeachment  is  re« 
mamin^  in  full  force  and  efihct  before  the  Loida 
in  Flufaament,.'  prout  per  leoovdmB,  inAt  ini' 


On  Saturday  the  7th  of  May,  1681,  Mr. 
Fit/.harris  was  brought  to  the  bar  of  tlie  Court 
of  King's-bench,  about  eight  o'clock  in  the 
morning. 

Mr.  Williamt.  May  it  please  your  lordship, 
]  am  Btaigned  of  oonnsel  for  this  person,  Air. 
Fitafaarris,  the  prisoner  at  the  bar. 

Ait.  G4n.  My  lord,  if  yon  please,  I  will  only 
bdefiy  aomaint  them  wi^  what  our  Exceptions 
are,  mat  they  may  apply  themselTes  to  them. 

JL  C  J.  Look  you,  gentlemen,  I  must  tell 
joa  aQ  our  lime  is  strait  enough  "for  this 
matter,  for  we  are  aU  of  us  tobe  by  and  by  with 
all  the  Judges  in  the  Exchequer-Chamber; 
therefore  we  prjiy  this  of  yon,  we  will  abrid^ 
BO  man's  q>eaking  what  is  material  for  this 
client,  but  we  desire  you  viill  keep  to  the 
mttttcr,  and  the  points  in  onestion  between  you, 
end  save  our  time  as  much  as  yon  can, 

Ati*  Gen,  That  is  the  reason,  my  lord,  why 
I  would  lay. my  finger  upon  those  points  Hhat 
will  be  the  questions  between  us.  Now  Uie 
£:ticeptions  I  take-  to  the  Fka  are  these :  this 
is  a  plea  to  the  jurisdietion  of  the  Court,  and 
some  of  our  Exceptions  are  tothe  form,  and  one 
is  to  the  matter,  fo  the  form,  my  Exceptions 
are  these :  first,  we  say  that  the  genesal  alle- 
gation that  he  was  impeached  de  alia  Prodi- 
tiaue  is  uncertain,  and  too  general ;  it  ought  to 
have  been  particularly  eet  out  that  the  Court 
miefat  Judge,  whether  it  be  the  same  crime, 
and  it  18  not  heloed  by  the  averment.  And  the 
neart  exception  1  take  to  it,  is,  here  is  no  im- 
peachment aUedeed  to  be  upon  record  :  I  mto- 
tioned  this  tiie  last  time,  and  looking  more 
ftrictlyiBto]t,I^wiitis«oasIaiMl:  for  they 


t83l         STATE  TRIALS,  9dCHABLE$II.  l66h— 


$  mttiM  [384 


Reoord,  P^rliameDii  remancaii  pIcBins  liquet  et 
apparM.*  These  are  the  woraa  of  the  plea: 
aad  tbea  be  arera,  that  the  Hurh-TVeason  men- 
tiaiied  in  the  IndictmeDt,  and  toe  High  Treason 
ipeeified  in  the  Impeachment,  are  one  and  the 
same.  And  he  further  avers,  that  he  is  the  same 
Fitaharris  named  In  that  Indictment,  and  men- 
tioned in  the  Impeachment.  And  after  the  arer- 
ttientB,he  concludes,  to  thejufisdiclion  of  the 
ooort :  whether  upon  aH  this  matter  they  wOl 
any  farther  asainst  him  upon  this  in- 


pnoeed 
oiotmeni 


iotment ;  and  demaMs  the  judgment  of  the 
ooort  to.  that  purpose. 

Upon  this  plea,  Mr.  Attorn^  hath  demnrred 
generally,  and  we  that  are  of  counsel  lor  the 
nrisoner  hare  joined  in  demurrer  with  him. 
Now  in  this  ease  which  thus  comes  before 
you  for\  your  judgment  npon  this  plea  and 
this  demurrer,  1  take  these  things  to  be  ad- 
mitled. 

First,  That  the  prisoner  stands  impeached, 
by  the  Commons  or  England  in  parliament  as- 
sembled, of  High-Treason.  Hecondly,  That 
the  impeachment  thus  madefy  the  Commons 
in  the  name  of  themselves,  and  of  all  the 
Commons,  of  England,  before  the  Lords  in  par- 
Uament,  tor  treason,  is  now  in  beinff.  Thiniiy, 
which  1  omitted  in  the  opening  of  tne  plea,  that 
this  was  done  '  second <  legem,  et  cons,  par- 
Ikuneoti  ;*  and  being  so  remains  *  in  plenis  suis 
rabore  et  effectu.'  And  more  narticuiarly  this 
pleadoes  refer  to  the  record,  for  tne  jiarts  and  cur- 
camatanoes  of  the  Impeachment  itself, «  prout 
patet  per  reoord.  inde  later,'  &c.  So  that  it  does, 
lefer  the  Impeachment  itself  to  the  record,  and 
tails  you  this  is  amon^the  other  raoords  of  that 
parliamoit:  aflthis  is  admitted  by  the  plaa. 
FOHitiily,  And  moreorer,  that  this  treason,  for 
which  he  stands  impeached  before  the  Lords, 
and  the  treason  for  whidi  he  slanda  indicted 
before  this  court,  are  one  and  the  same  treaaOB 
and  no  way  direrae ;  and  so  they  are  the  satoe 
numerical  thing,  and  there  is  no  maftner  of  dif- 
Ibrenoe:  and  that  this  peraon  Fitabanis,  now 
Indicted,  and  the  Fitaharris  impeached,  are  one 
and  the  same  parson,  and  no  way  dtrersto.  And 
witfial,  my  loM,  it  appears  pbinly  upoa  the  re** 
oord,  that  tilis  Impeachment  was  depending 
before :  the  Indictment  foand  for  the  partianMHt 
was  the  91st  of  March,  and  it  appears  by  the 
laoord  this  is  only  an  Indictment  of  this  tem. 
And  another  thii^  I  most  intrant  yon  to  ob* 
aerra,  my  lord,  it  does  not  i^pear  bat  tiiat  this 
paiiiamentisstillinbehig,  for  any  timy  to  tht 
oontrary  in  the  reoord,  and  as  1  triBeweoane^ 
then  it  mustba  admitl^  so  to  be. 

iathen,  I  take  the  plea  to  be  m  aubstautie 
thas,  thoiwh  Mr.  Attotney  was  pleased  to  ex- 
neat  to  both  the  substance  and  the  form ;  but  in 
aaaatance  the  case  is  thus;  hcreisaparaoBim- 
peacbed  In  pailiaaMnt,  by  tlie  Coasaons  hi  Far* 
fiaoMBt,  for  Higfa^TreaBon,  before  theLorda  m 
ViBiiianaent,  and  for  aaght  appeaia  that  Parlia^ 
snaoiatiU  in  bainf ,  andthn  InqyeachBMBtaiaiile^ 
psoding;  thanheraisan  lndictinantfortiMv«VT 
toeason:  whaiisr your Jotdship now wattfafaJi 
ilm  thii  gal  W  pwaii^y  thil  iaftcfcni, 


iathaaobstanoe  oftfaecase.     I  shaDdpeakt^ 
tlie  form  by  and  by. 

My  lor^.  By  the  way  I  thmk  it  wiR  not  ba 
denied,  but  that  the  Ciommons  in  parliament 
may  imneach  any  Commoner  of  treason  before 
the  Lorus  in  pariiament ;  I  take  that  to  be  ad- 
mitted. And  I  do  not  find  that  Mr.  Attorney 
denies  it,  or  makes  any  doubt  of  that ;  for  I 
think  that  waa  the  case  of  TresUian  and  Bel- 
knap, who  were  impeached  in  parliament  by  tha 
Commons  before  the  Lords :  I  am  sore  my 
Lord  Chief  Justice  Vaugfaan  does,  in  his  Re- 
ports in  Bushel's  Case,*  say  so ;  and  upon  dial 
impeachment  of  the  Commons,  one  of  them 
was  executed,  and  the  other  banished,  in  par** 
Kament.  My  Lord,  I  cite  it  not  merrily,  hot  I 
cite  it  as  authority.  Indeed  I  do  not  go  so  fot 
as  to  cite  the  Paifiament  Rdl,  it  was  in  &e  tima 
of  Richard  IL  I  baTO  not  seen  the  RoHof  lata 
truly ,  but  I  am  sore  it  is  upon  the  Roll,  and  there 
it  is  to  be  found. 

Since  then  Impeachmenta  of  Commoners 
will  lie  in  pariiament  here  then,  my  Lord,  will 
be  the  question,  Whether  this  court  mayj>re« 
ceed  upon  an  Indictment  for  the  same  oiienoa 
the  parliament  was  for  P  And  here  I  shall  dis* 
tinguisb  upon  Mr.  Attorney  :  he  does  aUow  tha 
[lariiamentto  be  a  superior  court;  but  admits 
tin^  that,  he  says,  though  it  be  so,  yet  tha  in- 
ferior court  having  origmal  jurisdiction  of  die 
person  and  the  xsause,  it  may  proceed  notwith- 
standing an  indictment  in  the  superior  court  i 
and,  erg-o,  he  does  infer  that  this  court  nnay 
proceed  upon  an  Indictment,  notwithstanding 
an  Impeachment  in  parliament. 

My  Lord,  I  will  compare  a  little  the  case  of 
an  Indictment  and  an  Impeacbment,  and  8ha# 
how  manifestly  they  differ.  I  do  take  dia  casa 
of  an  impeachment  not  to  be  the  case  of  an 
indictment,  and  so  the  principle  that  BIr.  At« 
torney  bath  taken  is  wrong,  and  tha  gfoond  of 
that  argfiment  wvong.  I  cannot  say  it  is  like 
tha  cast  of  an  appeal,  but  I  mi^  my  lh« 
ease  of  an  appeal  is  like  the  case  of  an  in^ 
peachmeni  For  in  an  appeal  of  monldt', 
though  the  indictment  be  cafntal,  and  the  saoie 
that  IS  giren  upon  criminals  proaeculed  for  tha 
kitig,  yet  it  is  at  tha  soit  of  the  party,  as  in  tfaia 
caae  it  is  at  tha  suit  of  the  CommoDs;  and  sa 
it  is  an  IntimatfOB  af,  and  anakigical  to,  uA 
bears  the  rcsambbaoa  af  an  iadpcachtifwt  in 
paiUbment  j  I  will  not  oompare  an.nii|k>a<rh* 
ment  to  an  i^pttal,  but  1  wul  wy  an  appeal 
imitates  an  impeaetinient.  And  it  is  aa  pbm  m 
eaa  be,  beeaaac  ttppeah  -are  preper  to  ooutta 
in  Wasluhirter-hall,  and  it  ia  at  the  aoit  of  tha 
party,  tha  pwisoaiitioo  and  all  the  proossa  ia 
« ad  inalantiam  paitia ;'  ao  is  an  imueadnacnf 
attfaesuitoftfaeConaions.  An  indict&Mnt  is 
foond  npon  the  preaefltatalft  of  a  Gtand-jary^ 
wiko  are  awani  *  ad  InqnireMlfnn  m  ikmad 
*  Rege  pre  Corpore  Com.*  and  it  tea  laiatake 
in  the  formi  wia»  it  hi  iaidt  « «  praGoMOM 
«OodL*foritisaotforliiekhig  aad  iIm  My 
of  tha  eounff,  bi«  for  thaUng  for  tliaholy  of 
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the  comity.  But  now  an  impeftchiaeDt  in  par- 
UameBt  is  olbennse ;  it  is  not  io  the  name  of 
the  Idng,  kit  in  the  name  (^  the  Commons  in 
Puiiament,  and  of  all  the  Commons  in  Eng- 
land,  wherein  it  snits  with  an  appeal,  which  is 
ai  the  'suit  of  the  part]^ ;  so  tiMt  it  is  like  an 
appeal,  and  not  tike  an  indictment;  an  indict- 
ment is  for  the  kin{^,  an  impeachment  for  the 
people.  And  as  it  is  in  its  nature  and  consti- 
lutmi  different,  ao  it  is  in  the  prosecution  also, 
for  thai  is  by  ^e  Commons  ot  England,  thev 
are  the  prosecutors  in  effect ;  hat  now  in  all 
indiotoients  they  are  proaeeoted  always  by  the 
Unfits  attorney,  or  by  some  person  in  the  name 
of  &  king.  We  are.  now  argning  upon  th^ 
methods  uid  forma  of  parliament,  theretbre  I 
must  crave  leave  to  insist  upon  those  methods 
more  particularly.  The  Cmnmons  they  bring 
up  the  impeachment  to  the  Lords,  the  Com- 
mons ther  proseeste  the  impeachment,  they 
Biaoage  the  evidence  upon  the  trial ;  and  when 
Ibe  I^rds  have  eensidered  ef  it,  and  hare  fomd 
^b€  iact,  the  Commons  come  and  demand  judg- 
ment, and  judgment  is  given  at- the  prayer  of 
the  Cemmons,  and  no  otherwise,  and  there  are 
uo  proceedings  by  the  attorneys.  Indeed  there 
have  been  attempts  by  attomejra  to  pvasecute 
fwfoons  in  parliament,  by  exhibiting  informa- 
tions in  the  partiament ;  Dutwhat  success  they 
have  had,  1  Wve  t»  them  to  oonaider  that  are 
eoueemed,  and  have  read  the  Ralls  of  ParKa- 
mcnt.  Bnt  it  is  not  safe  to  alter  the  eld  ways 
of  parliameat,  thecefbre  I  take  it  nnderocnr- 
reetion,  that  it  is  out  of  the  road  of  oempaii- 
aons,  when  th^  wiM  compare  an  indictment 
and  an  impeachmnut  together ;  fortli^donot 
agree,  hot  differ  extramely. 

1  woold  then  offer  you  some  reaaons  why 
due  oowt  ought  not  to  proceed  udob  this  in- 
dUcfeaaent  I  take  it,  it  does  qot  become  the 
jiissi«e  of  thb  court  to  weaken  the  methods  of 
|M«oaediogs  in  parliament,  as  this  oourt  will 
certainly  do:  fer  if*  you  will  admit  this  to  be 
the  oonrse  that  I  have  opened,  jour  proceed- 
ings wiH  alter  it.  When  there  is  an  im^ieach- 
Aseot  depending  in  parliament  for  treason,  if 
your  lorwfaip  wiU  admit  there  may  be  an  in- 
mdment  here  afterwards  in  this  court,  and 
prooeedinga  in  this  court  upon  that  indictment. 
It  is  to  alter  the  method  of  parliament- proceed- 
ings, and  to  subfect  the  method  of  todr  pro- 
ceeda^  there  to  the  proceedings  of  this  oourt ; 
and  wSat  the  mischief  of  that  will  be,  I  must 
leave  to  your  kwdship.  As  I  opened  it  before, 
the  methods  of  both  ooQrts  are  different,  and 
their  proceedings  very  much  vary,  I  think,  I 
need  not  trouble  your  lordship  with  that ;  we 
all  know  it  veiy  well  in  the  main.  Indictments 
in  this  oourt  are  to  be  tried  by  a  jurvf  where  a 
vardict  must  be  given  presently :  there  is  but 
very  li^  time  for  giviufi:  the  evidence,  or  for 
nmbng  observation?  for^he  crown,  or  for  the 
public ;  and  in  order  to  king  it  to  the  trial, 
there  must  be  an  immediate  i»ea  of  Guilty,  or 
Not  Gufl^.  Now  tf  the  proceedings  of  pariia- 
ment  were  so  sadden,  there  might  be  a  great 
aurprizai  and  great  offeaders  pass  m^unished, 


because  the  prosecutors  had  not  great»  tint 
to  inspect  the  records  that  might  be  of  avail  hi 
the  case:  theretbre  in  parliament  it  is  quite 
otherwise ;  there  is  time  for  deliberation  and 
consideration,  there  are  many  reierences,  and 
many  examinations,  which  are  matters  of  de« 
liberation  and  consideration,  which  take  up  n 
great  deal  of  time;  but  here  you  are  straitened 
not  only  in  time,  but  bound  up  to  strict  rules, 
and  so  are.  atraitened  in  your  methods  and 
forms  of  proceedings,  as  Mr.  Attorney  wouM 
here  tie  us  up  to  the  forms  of  little  courts:  boa 
it  is  not  fit  that  the  justice  of  tlie  kingdom,  and 
high  oourt  of  parliament,  should  m  cramped 
by  the  methods  of  an  inferior  court,  and  a 
jury.  So  you  will  theu  subject  the  methoda 
of  proceedmga  in  parliament  to  the  courts  in 
Westminster-hall,  apd  what  the  eonseqnenea 
of  that  wiU  be,  is  worth  the  eonaideffatian. 

Another  reason  I  would  humbly  ofier,  is  thii^ 
my  lord:  The  parliament  is  the  supreme  eomt 
certainly,  and  this  court  is  every  way  iaftfier 
to  it,  and  it  will  be  strange  that  that  snprama 
court  should  be  Jbinderwd  by  an  inferior :  for 
Ihe  highest  oourt  is  alwava  supposed  to  be  thn 
wisest ;  the  Commons  of  £ngland  in  Parlia- 
ment are  su|q[>Qsed  to  be  a  greater  and  a  wiser 
body  ^an  a  Gvand-jnry  of  any  one  eoonty^ 
The  Peers,  who  ale  the  judges  in  that  court, 
are  snppaaed  to  be  the  wisest  judges,  as  tha 
Commons  the  wisest  tnquesL  Will  the  law 
of  England  now  suffer  an  enamiaatian,  im* 
peachment  and  pmsoontian  for  treason,  to  ba 
taken  out  of  Ihe  hands  of  the  ^peatast  and 
wisest  inquest  in  England  ?  And  will  the  law  of 
Enjflandiiufl^r  the  judicature  upon  this  pina»> 
eution  to  betaken  out  of  the  hands  of  the  wisest 
and  greatest  judicature,  and  put  it  into  thn 
power  of  a  snudler  number  of  judges,  ar  of  an 
inferior  jury  P  l  do  think  it  doea  not  stand,  mj 
lord,  with  tne  wisdom  of  the  government* 

-Another  thing  is  this,  my  lord,  the  common 
aigument  in  any  extraordanary  case,  tfaera  la 
no  precedent  for  this  way  of  proceeding ;  it  is 
my  lord  Coke's  argument  m  his  Comment 
upon  I^tleton,  fol.  108,  and  in  the  4th  last. 
fo).  IT,  in  his  Comment  upon  the  High  Court 
of  Ptuiiament.  And  he  takes  occanon  to  apeak 
it  upon  the  acoonnt  of  that  precedent,  the  case 
of  tne  indictment  against  tne  bishop  of  Win* 
Chester,  and  of  that  against  Mr.  Plowden  ;  and 
he  says.  This  was  never  practised  before; 
therefore  it  ought  not  to  be :  so  he  infers^  and 
puts  a  black  mark  upon  it,  by  saying  it  is  a 
dangerous  attempt  tor  inferior  courts  to  alter 
or  medcHe  with  tne  law  of  parUanilenta.  For 
the  words  Inrefor  myself  to  the  book,  I  dare 
not  venture  to  repeat  them  upon  my  memory. 
So  in  this  ease,  m  regard  that  it  never  was 
done  from  the  beginning  of  the  worid  till  now, 
the  33il  yenr  of  this  kinsf,  I  may  «y,  H  hmig 
without  pre<9Bdent,  there  is  no  law  for  it. 

My  lord,  thete  is  another  mischief  that  wS 
oertamly  follow  upon  this,  and  that  too  nma 
upon  this  comparison  of  an  afipeal  and  of  aa 
indictment  in  the  case  of  an  indictment,  it  ia 
in  the  power  of  the  prim^  W  pardim  thht  in* 
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him^that  no  pcnRn  onglit  twice  to  be  brought  in 
questioD  for  one  and  &e  same  thing,  and  so» 
my  lord,  jrou  make  a  man  to  run  the  risk  of 
his  life  twice,  by  indicting  him  in  this  court, 
where,  though  he  be  acquitted,  he  may  be 
called  to  an  account  aj^pain,  if  the  law  be  so. 
And  if  the  Lords  in  Pariiament  should  be  of 
opinion,  for  they  are  the  judges  of  that  case, 
that  the  acquittal  will  not  be  binding  to  them, 
then  a  man's  life  is  brought  in  quertion  twice 
upon  the  same  accoimt. 

My  lord,  I  now  come  to  this,  the  time,  how 
unseasonable  a  thing  it  is,  and  how  dangerous 
to  the  government;  I  tsdke  it  to  be  a  critical 
thinfif  now  at  this  time  to  make  such  attempts 
as  these  are.  There  are  lords  now  that  lie 
under  inmeachments  of  treason,  the  highest 
treason,  1  think,  that  ever  was  contrived ;  and 
upon  this  impeachment  one  lord  hath  been  con- 
victed and  executed.  Suppose  upon  the  diaso« 
hition  of  that  parliament  that  impeached  the 
late  lord  Stafford,  there  had  been  an  indictment 
against  him  for  one  and  the  same  treason:  And 
by  the  same  reason  that  t^iis  court  may  pro- 
ceed, his  majesty  may  appoint  a  high-steward 
to  try  bv  a  jury  of  peers.  For  the  court  hehl 
before  tne  high-steward,  is  as  much  a  court  as 
any  court  in  the  kingdom,  except  that  of  par- 
liament. I  say,  suppose  the  king  had  iLppofait- 
ed  an  high  steward,  and  thatvlood-high-stew- 
ard  had  proceeded  against  my  lor4i  ^taflbrd,  I 
think  rov  lord  Staffonl  had  been  ahve  at  this 
day.  For  in  the  case  of  treason  your  lordship 
knows  there  must  be  two  witnesses ;  and  I  am 
sure  there  came  in  fresh  testimony  against  ray 
lord  Sti^ord  atler  the  second  parnament  after 
the  impeachment.  I  iqipeal  to  thoae  noUe 
lords  that  are  here,  if  it  were  not  so ;  and  had 
it  not  been  for  that  fresh  testimony  that  came 
in  afterwards,  possibly  my  lord  StalFord  might 
have  been  alive  at  this  time.  And  the  Lords 
in  Parliament,  as  I  have  observed. in  the  begin- 
ning, when  they  find  an  high  crime  betbre- 
them,  when  they  find  such  a  general  conta- 
gious design  to  subvert  the  goveniment,  and 
yet  they  cannot  come  to  cut  oiSf  the  principal 
agents  in  this  design,  becaulie  perhaps  there 
may  not  be  two  witiiesses  in  strictness  of  law  at 
the  first,  it  is  the  wisdom  of  a  parliament  to  ddi« 
berate  and  to  take  time.  The  good  queen  was 
used  to  say,  truth  was  the  daughter  of  time, 
and  tim^  would ,  produce  truth,  *•  Veritas  filia 
'  temporis.'  I'f  then  there  had  been  any 
such  liasty  proceedings,  as  in  this  case,  f  doubt 
my  lord  Stafford  had  been  now  alive.  Now 
then  for  thi-se  lords  that  are  now  in  the  Towar,  if 
3rour  lordship  do  go^  in  this  way,  do  you  not 
open  such  a  gap,  as  may  be  a' ground  to  deliver 
them  by  the  ^>aule  justice  (I  speak  it  under  ooi:- 
rection  here,. and  I  uuly  ofier  it  to  your  joilgf- 
ment,  for  I  have  iiaX  iiaJ  many  hours  to  consider 
of  it;  but  youL  liM'^S^Uip  will  think  well  of  it 
before  you  ffivc  any  judgment)  by  tlie  saiue 
justice  the  other  lords  may  be  tried  by  another 
court?  Tliis  I  offer  in  point  of  reason,  that  this 
proceeding  will  be  very  hard,  and  is  an  impru-* 
dent  thing,  if  not  an  lUega]  prooeedii^.    My 


dictment,  to  pairdon  the  pmiislunent,  and  to 
pardon  the  offence ;  but  in  case  of  an  iippeach- 
ment,  I  take  it  to  be  otherwise,  as  it  is  m  the  case 
Af.  an  appeal.  And,  my  lord,  if  your  lordship 
arUl  take  this  case  e«t  of  the  power  of  the  par ' 
liament,  and  bring  it  into  this  court,  where  the 
ofience  may  be  pudoned,  you  do  by  that  means 
subject  that  ofience,  and  mat  method  of  pro- 
ceedings, which  would  make  it,  without  con- 
sent of  the  party  proeecutinp^,  not  nardonable 
1^  law,  ta  a  pardon :  and  this  may  be  of  dan- 
srerous  consequence  to  the  public,  that  crimes 

.  that  are  heinous  and  great  in  themselves, 
jnighty  bulky  crimes,  fit  for  the  consideration 
x>f  a  parliament,  be  they  never  so  great,  never 
«o  danjiperous  to  the  government^  yet  should, 
kfy  giving  this  court  a  jurisdiction,  and  pos- 
sessing it  of  these  causes,  expose  them  to  the 
will  of  the  prince ;  and  so  those  crimes,  which 
^eimpardonable  by  methods  of  proceedings  in 
parliament,  would  become  pardonable  by  pro- 
secution in  this  court. 

Now  my  lord,  for  my  authority,  that  Im- 
peachments are  not  pardonable,  I  would  only 
oint  a  little  to  compare  it  to  the  case, of  an  Ap- 
•ocaI,  as  Penryn  and  Corbet's  case  in  3  Croke, 
•ilin.  38  £liz.  tbl.  464.  There  was  an  appeal 
iof  murder ;  upon  which  he  is  found  guili^  of 
^analanghter,  and  not  guilty  of  the  murder. 
•Then  there  was  a  pardon  pleaded  of  the  burning 
in  the  hand,  or.  of  the  punishment :  It  is  not 
plain  in  the  book,  whether  the  pardon  was  aAer 
the  verdict,  or  before  (that  I  cannot  be  dear 
in);  but  however,  there^  was  a  Question  whe- 
.ther  the  queen  could  pardon  the  burning  in  the 
liand;  however,  it  was  there  allowed:  But 
.there  was  an  exception,  my  lord  Coke,  who 
•was  then  Atlomey-Gimeral, .  took,  that  the 
,king  could  not  pardon,  if  it  had  been  an  appeal 
of  homicide ;  and  'he  concurred  with  the  court 
in  that  opinion.  But  tJiat  appeal  being  for 
inurder,  and  the  verdict  of  manslaughter,  t|py 
passed  over  the  question,  for  this  reason  that  I 
.have  mentioned.  That  the  appeal  was  not  for 
.manslaughter,  it  was  for  murder;  and  if  he 
.had  been  found  guilty  of  the  murder,  it  was 
not  in  the  power  of  the  king  to  pardon  him,  it 
being  at  the  suit  of  the  party :  So  the  opinion 

'  of  that  book  is,  and  of  the  then  Attomey- 
General. 

Thus  I  have  stated  the  thing,  andtheoonse- 
qoepces  of  it»  and  it  is  not  fit  for  me  to  dwell 
upon  it :  You  will  consider  of  it,  I  am  sure. 

/  Another  thing  I  would  say,  is  this  ;  If  your 
lordsAvp  should  meddle  with  this  way  of  pro- 
ceeding, it  will  mvert  the  law  in  another  thin^ ; 
for  it  is  a  principle  with  us,  that  ao  man's  life 
.is  to  be  put  twice  in  (hmger  for  one  and  the 
,  same  thing.  I  wilh  then  put  the  case  thus :  If 
your  lordship  should  proceed  upon  this  indict- 
ment, and  this  person  sliould  be  acquitted  uoon 
it,  I  am  in  your  lordship's  judgment  whether 
that  acquittal  wiU  bind  the  I^rds.  in  Parlia- 
tnent ;  If  that  wiU  pot  bind  them,  but  they  may. 
still  proceed  on  the  impeachment,  then  you 
innkle  that  common  right  which  every  £ng- 
lishmvi  by  the  l%w  ought  to  have  preserved  to 
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lord,  I  am  snre  it  will  liare  Wm  effect,  H  will 
stir  op  a  question  between  the  jurisdiction  ot' 
this  court  and  the  couM  o^  parliament :  For  in 
all  probability,  it*  this  fet^on  should  be  aoquit- 
ted,  the  CommouB  and  the  Lords  wiH  look  into  if. 
They  are  a  court  that  make  a  sundry  of  the  pro- 
ocedmes  of  alt  other  coints ;  and  they  will  exa- 
m tne  this  pn>ceediDg,  or  at  least  may  do.  A  nd 
if  he  be  foliiMl  guilty,  here  is  the  poirer  of  the 
Commons  in  impeachins',  and  the  jurisdiction 
of  the  Lords  in  trial  anojudgment,  taken  awav 
by  an  inferior  court  to  them^  and  so  stir  a 
qnestkm  between  this  oonrt,  and  that  highest  of 
courts,  the  parliamenf .  And  what  itill  be  tlie 
consequenoe  of  that?  The  judgment  of  that 
questiott  ytiII  be  in  the  superior  court,  for  there 
i^  no  middle  court  between  this  court  and  ^he 
parliament  to  judge  of  it ;  therefore  I  submh  it 
to  voor  lordships. 

'these  are  Ae  things  which  I  offer  to  yow 
lordship  in  point  of  reason,  whereof  some  ^  to 
the  prudence  of  theUhing,  some  to  the  reason, 
and  some  to  the  ill  conseouences  that  may 

Xn  Upon  it,  and  I  thina  many  to  tbe  itle- 
of  the  act.  And  now  this  being  sard  in 
the  general,  i  come  to  the  particular  -  evcep- 
tions  made  by  Mr.  Attorney  as  to  the  form  of 
our  plea. 

He  was  pleased  to  say,  that  this  plea  was  a 
plain  frirolous  plea,  w6ich  Is  his  exception  in 
general ;  and  he  gave  you  three  reasons  for  it 
at  first,  and  does  now  insist  upon  the  same  for 
substance. 

One  wasthis^  and  he  insisted  upon  it  at  this 
time,  TTiis  plea  does  not  set  forth  any  record  of 
an  Impeaehment,  nor  the  particular  matter  of 
it,  so  as  this  court  may  judge  of  the  reason  of 
it ;  ibr  he  compares  it  to  the  case  of  a  plea 
of  *  enter  foitz  acquit.*  If  a  man  hath  been 
indicted  and  acquitted,- he  may  plead  it  in  ano- 
ther court  that  hath  jurisdiction  of  the  cause, 
if  he  be  again  indicted  for  the  same  matter  : 
But,  tny  lord,  first  of  all,  I  take  this  plea  to  be 
well  pleaded  in  form  ;  and,  in  the  second  place, 
if  there  be  any  informality  or  detect  (which  I 
do  not  take  it  that  there  is,  but  if  there  were 
anv  such  thinj),  I  take  it,  it  is  of  another  con- 
siJeration,  which  the  court  will  deliberate  be- 
fore they  give  their  judgment  op. 
"  But  I  say  in  the'first  ghice,  I  take  it  to  be  a 
rety  good  plea,  and  that  it  is  good  according  to 
the  pteadii^r  of  '  anfer  foiiz  aei(U|t.' '  In  plead- 
ing of  a  general  act  of  parliament,  we  need 
not  set  forth  the  act,  but  refer  to  the  i*ecord  ; 
and  that  will  depend  upon  die  method  of  im- 
peachment in  parliament,  which  1  am  of  opi- 
nion, beias'the  general  law  of  parliaments,  this 
court  oo^t  t#  tdce  cograxance  of.  In  the 
case  of'  anter  Ibitz  acquit,*  there  i^  first  an  in- 
dictment nroceeding  of  the  court  upop  the  plea, 
a  fair  triiJ,  and  a  fair  acquittal,  and  a  record  of 
all  this  matter.  If  now  ^is  person  comes  to 
be  indicted  again  fbr  the  same  oifence,  there  is  a 
record  for  him  to  plead  that  Will  shew  fbrth  the 
whole  matter  ;  and  if  he  does  net  plead  that 
record,  it  la  his  own  default.  But  in  this  case 
dtcra  ia  tto  ttich  rgoord  f»  ^^,  iwi  tberais 
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flie  mistake  npon  which  Mr.  Attorney  has 
gone  all  aionsc.  And  you  must  in  this  case  be 
goremcd  by  the  rule  and  method  of  parliament, 
which  is  this  :  The  Commons,  in  the  name  of 
themselves,  and  of  all  the  Commons  of  Eng- 
land, impeach  such  a  person,  and  they  bringr  up. 
this  tropeachnuiu  to  the  Lords  in  general,  and 
there  they  have  liberty  to  present  articles  in  dute 
time,  after du(? consideration,  Mhich  ought  not 
to  be  done  hastily.  All  this  is  no  record,  such 
as  may  be    had    in    the  case  of  *  auter  foitz 

*  acquit :'  For  first,  the  impeachment  of  (he 
Commons  is  no  record  ;  when  it  is  broug-ht  up 
to  the  Lords,  there  is  only  an  enti-y  into  the 
Journal  of  the  l^ords,  that  such  a  day  such  a 
person  came  from  the  House  of  Commons,  and 
impeached  such  a  one.  And  you  are  not  to 
expect  the  same  strict  method,  and  form  of 
proceeding,  as  in  othei*  courts,  the  courts  in 
Westminster- hall,  or  iirforior  courts.  Yoifr 
lordship  ih  this  case  must  be  governed  by  such 
proceeding  as  is  in  parliament,  and  must  take  it 
as  it  is  ;  and  we  have  said  enough,  and  as  much 
as  can  be  in  our  case.  We  have  not  indeed  set 
forttf  an  indictment,  a  jdea,  a  «  Venire  facias,' 
dkc.  for  there  is  no  such  proceeding  in 
parliamei}t ;  but  there  was  an  impeachment  by 
the  Commons,  in  the  names  of  themselves  an& 
of  all  the  Cdmmons  of  England,  before  the 
Lord^  that  it  is  *  in  pleno  robore  et  eflectu,* 
and  that  it  was '  secundum  legem  et  consuetu- 

*  dincm  parliaraenti,  prout  patet  inde  inter  re^ 
'  conla  remanen.'  &c.  And  here  is  enough. 
For  when  we  refer  you  to  a  record,  that  is  aa 
much  as  if  we  had  set  fbrth  the  record  itself  ; 
for  we  tell  you  there  is  such  a  •  record,  and  wo 
point  you  to  the  place  where  you  may  find  it, 
an  I  so  we  take  it,  it  is  a  vciy  full  plea  ;  an«i 
if  not,  it  is  as  much  as  any  man  can  plead  in 
such  a  case,  though  it  be  not  pleadal  particU- 
larlv.  ^      ^ 

And,  my  lord,  that  your  terdship  is  to  jtidg^ 
in  this  case  according  to  the  methods  of  parlia- 
ment, I  de])end  upon  the  authority  of  my  lord 
Coke;  I  will  repeat  you  some  of  his  words": 
Speaking  of  the  law  of  pariiaments,  he  says, 
and  he  borrowed  it  out  of  Fleta,  That  this  hfgh 
court  of  parliament  *  propriis  snis  legibus  (ft 

*  consiietudinibufl  snbsistit.  Et  ista  lex  ah  om- 
'  nibus  quoerenda,  k  multis  ignorata,  et  k  paucb 
'  cognita.*  But  he  tells  you,  and  certainly  ho 
says  true  in  it,  Whoetcr  will  be  learned  in  the 
law  of  parliaments  mnst  repair  to  the  rdlls  of 
parliament :  And  give  me  letive  to  cite  his  opi- 
nion, which,  1  hjppe  npoy  be  of  great  wexglit 
with  tliis  court :  It  is  in  the  4th  Institute,  fol.  1 5, 
he  says,  For  any  thing  moveil  or  done  in  the 
House  of  Commons,  it  ought  to  be  determined, 
adjudged  and  discrtssed  by  the  course  of  |mrlia- 
ment,  not  by  the  ciivil  law,  nor  yet  by  the  cottfr 
mon  laws  of  this  realm,  used  in  more  inferior 
courts,  which  was  declared  to  be  *  secunduth 
'  legem  et  consuetudinem  parliamenti,'  con- 
oeming  the  peers,  and  the  like,  pari  ratione,  for 
the  Commons  ;  and  that  stops  tqis  eourt  in  ofBr 
case :  For  so  it  is  said  in  this  pica,  which  is  tha 
matter  yo«  are  to  b<  gottmedlnrftibtt  itif  ^fc- 
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^cundum  leg^em  et  oonsnetudiiiein  pat1iiiii6Bti.' 
He  tells  you  further,  there  is  no  notice  to  l>e 
taken  of  any  tiling  said  or  done  in  Ae  Housie  of 
Commons,  but  by  the  report  of  that  House,  and 
•rery  member  tberaof  hath  a  judicial  place  ; 
betakes  it  out  of  Henry  7,  and  so  the  book  is 
cxpressry.  And  he  goes  on :  This  is  the  reason 
that  judges  ought  not  to  gire  any  opinion,  of 
matters  of  pariianient ;  h^ause  it  is  not  to  be 
decided  by  the  common  laws,  but  <  secundum 

•  legem  et  consuetudinem  pariiamenti.'  So  he 
tells  you,  you  are  bound  by  the  methods  of 
parliament ;  and  I  need  not  press  the  thing 
much  after  his  authority ;  for  he  was  learned  in 
pai'ltament  matters. 

But  I  would  crave  leave  to  mention  a  case 

that  was  lately  in  this  court,  and  that  was  the 
'  ease  of  my  lord  of  Shaftesbnty,*  who   was 

brought  by  Habeas  Corpus  to  this  court,  and 

unott  that  Habeas  Corpus  it  was  thus  returned, 

Tnat  he  was  committed  W  order  of  the  Lords  in 
.  parliament,  thereto  remam  during  the  pleasure 

of  the  kioff  and  of  the  House  of  I^rds  ;  and  this 

for  an  lu^  contempt  committed  in  that  House. 

Upon  this  return  we  insisted  that  my  lord  might 

be  bailed,  because  it  was  uncertain,  the  pleasure 

of  tbe  king,  or  the  House  of  Lords  ;  and  upon 

veadinff  the  order,  there  is  no  crime  expressed, 

but  only  in  general  for  an  high  contempt.  I 
'speak  it  not  for  the  particular  case's  sake,  but 
.to  apply  the  reason  et  it  to  our  case  ;  the  rea- 
.son  then  given  by   the  jud^,  Mr.  Justice 

Jones  will  please  to  i-emember  it  (for  it  was  par- 
.  ticularly  declared  b3r  him)  why  they  could  not 
.  bail  my  lord,  was  this ;   he  was  pleased  to  say, 

•  We  in  this  court  take  notice  of  the  court  of  Ex- 
chequer, and  other  courts  in  Westminster-hall ; 

.and  it  would    be  strange  if  we  should  not 

.  tako  notice  of  Uie  course  of  parliament,  and 

.House  of  Lords.  .And  if  you  are  bound  so  to 

do  pi  other  cases,  yoir  are  bound  to  do  so  in 

this.    And  if  without  pleading  you  take  notice 

•  of  the  course  of  those  courts,  you  will  also 

take  notice  of  the  law  of  parliaments,  and  cus- 
.tomJB  of  parliaments.  And  (that  I  may  make 
,iise  of  it  to  our  purpose  in  this  case)  we  need 

not  particularly  say,  *  secundum  legem  et  con- 

*  sui^tudinem  paruamentiin  hoc,'  instancing  in 
.this,  and  that,  and  the  other  partKuls-r :  But 

the  court  is  to  look  into  it,  without  my  looking 
.  into. the  particular  law  of  parliament.    So  that, 

my  lord,  here  is  ground  enough  beforethe  court, 

And  I  know  the  court  will  iSok  into  it,  beftne 

<h^  give  iadgment.  , 

, .     Tl^  sefend  exception  is  this,  That  it  is  not 

\said  in  thfe  body  of  the  plea,  that  Fitzharnsis 

Jmpeached  for  this  treason ;  but  it  comes  'in 

only  in  the  averment.    Now,  mv  lord,  as  to 

thai,  we  must  pursue  the  impeachment  as  it  is 

ID  the  Lords  Journal.  It  is  for  treason  gene- 
rally there,  and  it  is  said   to  be  '  secundum 

*  l^m  et  consuetudinem  porliamenti,'  which 
.foes  to  all,  and  there  is  a  record  of  it  among  the 
•records  of  parliament,  and  Mr.  Attorney lialh 

ooufessed  it  by  the  demurrer. 

*  -"  -.      ■  ■         .    _  -  _     - 
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Aiid  tlMt  this  is  the  snne  trtMODy  we  do  «v«r 
in  §uXj  whidi  also  is  oosfessed  by  the  denmr- 
rer;  and  your  kirdship  will  see  by  the  reootds 
and  forms  of  entiies  m  pariiament  (that  I  may 
not  repeat  things  over  and  over  agam)  that  dus 
is  tiie  course  and  method  of  pariiameDts. 

Mr.  Attorney  hath  fancied  an  exoqition  of 
grammar,  an  adjective  for  a  substantive  ;\nxt  I 
take  it  to  be  as  well  a^  any  man  can  plead  in 
this  case.  For  what  says  the  pnsoner?  The 
knights,  citizens,  and  burgesses  in  parliament 
assembled,  did  impeach'  me ;  which  itnneach- 
ment  is  still  in  force  before  the  Lords.  1  take 
it  to  be  as  plain  as  can  be.  If  they  did  impeach 
me*  ihen  there  was  an  impeachment;  it  caft 
hewT  no  other  sense. 

My  lord,  another  exoeption«  and  which  wat 
thought  a  strong  one  the  other  day,  and  strong- 
ly urged,  is,  that  the  kin^  mav  cbnae  his  court, 
and  they  compajhed  it  with  the  other  courts ; 
Buttheife  is  the  mistake  that  runs  all  atongin 
this  case.  It  is  no  doubt,  the  king  may  chuse 
his  court  for  his  own  action  aiid  snit ;  but  the 
impeachment  is  an  impeachment  of  the  Com- 
mons, and  their  suit  is  to  be-tiiad  no  where  else 
but  in  parliaments  And  the  gb»  that  was  the 
other  day  cited  by  Mr.  AHOmi^^  for  this  pur- 
pose, is  true  of  the  person  that  was  arraigned 
for  treason,. and  hath  been  indicted  and  ar- 
raigned in  Ireland,  and  he  may  be  arraigned 
audtriedhere,  there  is  no  questilm  of  it;  but 
to  say*  therefore,  that  this  is  a  oonsequence 
from  that  rule,  that  therefore  he  will  chuse 
whether  he  will  proceed  hi  pwlianient  upon  the 
Commons  impeachmoit,  and  put  a  stop  to  tha 
proceeding  of  the  parliament,  by  prooeeding 
m  this  court,  I  take  to  be  a  gi«at  non  iepiitnr, 

Aly  lord,  I  have  offered  tMe  reasons,  as  Is 
the  form  of  the  plea  to  ihaintain  it.  Now  as  to 
the  precedents,  I  would  a  little  speak  what  hath 
been  dnqe  in  the  lUce  case,  where  this  court 
hath  taken  hold  of  oausea,  and  the  prooecutioa 
of  tbecourt  hath  been  stopped  by  pleas  to  the 
jurisdiction,  and  what  hath  heat  done  upon 
those  pleas.  What  doom  they  have  had,  I  wiO 
hint  some  of  them  to  you. 

Tliere  was  a  case  mentioned  by  ^our  lordship 
the  other  day,  the  bishop  of  Winchesler'acase, 
3  Ed.  3.  I  dare  not  say  I  have  looked  upon  the 
Parliament-Roll ;  but  my  lord  Coke  tells  us,  he 
hath  recited  the  record,  *  de  verbo  in  verbum  :' 
In  the  Sd  Institute,  fbl.  15.  there  are  all  tha 
proceedings.  It  was  not  an  indictment,  for  niy 
lord  Coke  coatradiotsthat,  and  says,  it  was  a 
declaration:  Tliere  the  record  at  huge  sets 
forth,  that  the  bishop  of  Wmchesfcer  was  at- 
tached to  answer  the  king  $  f<w4faat  wheteaa 
at  a  parliament  hehl  at  Saftun^  it  was  ordained, 

*  |)er  ipsum'  Re^pem  ne  quis  jid  Doro.  Pisiiia* 

*  ment.  summomtua  ab  eodem  reoederet  sine  h* 
<  centia  Regis.'  And  that  this  faiahopi  in  con* 
tempt  of  t&  l^i^i  vecissit,  without  leave  of  the 
king.  I  tliink,  it  is  rather  an  aetiaii  than  a  cri- 
minal prooieding :  What  says  the  bishop  t# 
this  P  Hecomes^  and  says,  «  Si  quis  delimicrit 
^  eiga  Doouaum  R^^em  in  Parliamanto  afii^iMH 
'in  Y^ariwaeigii^ debet ^orrigi  ettataJAnf  ^ 
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*  D9iiidiHumininreXhmBqi]immI%rfia«eii- 
^  to,'  te.  Whet  hecouMis  of  this  plea  P  It  w 
stnngetliereBhooldbeniohaiiiiihibitioii,  timt 
Qo  man  shouM  depart  tvithout  leareef  the  langr 
anl  tbebkbop  be  punidied  for  it ;  we  do  not 
find  any  jodflfiiieiit  was  siveb,  norwoold  they 
▼eatoreio  dk>  it.  My  lordCoke  hath  a  mail 
upon  it ;  fiirilMTery  reason,  H  looked  as  if  «here 
was  adesigii  to  weoken  the  pailiaHients,  by 
bringing  thetr  proceedinfla  into  Westminster- 
iiall,  but  they  iiwild  not  £>  it;  they  would  give 
no  judgment  forthekhug;  hot  for  anght  ap- 
pears, thefdeaslood. 

Then  there  is  tiie  other  case  of  Mr.  Flowden, 
and  many  more  in  prime  et  seimndo  Phil,  et 
Mar.  where  a  great  many  of  them,  some 
-whereof  weie  bargcssts,  and  they  submitted, 
but  lie  did  not.  l%e  informatioit  thera  is  this, 
that  these  persons  were  summoned  to  the  par- 
liament, and  departed  tram  thence  nithout  the 
leave  of  the  king  and  qneen,  tlioi^  it  was  pro- 
bilMted  by  them  that  any  shonkl  depart:  Most 
<A'  themsnbmitio  afine  ;  and  if  it  nad  rested 
there,  it  might  have  turned  to  tlie  prejudioe  of 
4be  Commons  as  an  example. 

Bat  Mr.  Plowden,  he  pteEbds  as  one  that  un- 
^teratood  himself,  and  the  power  of  parliaments, 
and  their  prooeedings  very  weU,  and  considers 
the  time  to  have  nleaded  m  :  Says  he,  I  oon« 
tinned  in  the  pafiament  from  the  banning  to 
tlie  end  of  the  parliament ;  but  he  relic»  not 
there ;  bathe  brings  a  trBYerse  foil  of  preg- 
wmocy  ;  and  ifonr  plea  b^  fanlty,  theirs  was  an 
hfni£ned  times  aa  fimky,  ii%tre  Aoe,  That  he, 
the  said.  Edmund  Plowden,  the  said  day  and 
year  dmnur  the  said  paifiament,  wftlHNit  fieence 
of  the  saidJdagand  ipieen,  and  the  court  afore- 
said did  conteroptoously^d^axt  inoonlempt  of 
the  said  Icing  and  qoeen,  and  their  command- 
ment and  iimibition,  and  to  the  grtet  detriment 
of  the  common^weal  and  state  of  this  kingdom, 
&0.  All  these  things  he  pleads,  which  your  lord- 
ship knows  to  be  a  very  ill  tmrerse;  andyetthis 
case  continued  all  the  time  of  that  queen,  and 
the  oomt  woaU  nerer  give  judgment  in  it.  This 
was  in  prime  et  secundo ;  and  yet  it  appear- 
ing upon  thefnee  of  the  tuiomiation,  that  it 
was  a  case  that  concerned  the  Commons,  the 
court  would  not  giro  judgment  tor  or  against 
the  Cepmcns  as  long  as  the  king  and  queen 
Itred. 

There  is  n  later,  case,  and  that  is  Elliot's  case 
5  Car.*  There  ^is  an  iniormation  against  ray 
lord  HoUis,  sir  John  Elliot,  and  many  more ; 
and  there  is  a  plea  put  in  to  the  juriadicfion  of 
the  Gonrt ;  1  have  a  copy  of  my  lord  HoUis's 
plea,  and  itis  in  a  manner  as  multy  as  Plow- 
den's  plea:  but  the  court  in  that  case  does  not 
go  upon  the  insufficiency  of  the  plea,  but  gives 
Jadq|iiient  generally  that  Una  court  had  a  juris- 
dictiofi$  the  assault  happened  in  parliament, 
and  the  words  were  spoken  there ;  and  upon 
the  demurrer,  th^  gare  ja(%meot  upon  the 
whole  matter.  What  became  of  that  .judg- 
ment ?  We  know  very  well  it  was  reversed,  19 
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of  tins  king.  And  piay  observe  the  proceed- 
ings in  the  reversal  of  that  judgment.  Judg 
ment  was  given  against  my  lord  Hollts  and  the 
rest  of  the  raitlemen  of  the  House  of  Com- 
mons, though  there  was  no  prospect  of  a  par- 
liament, yet  they  were  obsdoate,  and  would  not 
plead  ;  tior  they  thought  the  judgment  to  be  a 
very  hard  judgment ;  and  this  being  a  plea  in 
abatement,  joagnient  was  given  for  want  of  a 
plea  over.  It  may  fall  out  in  this  case,  that 
this  person  may  be  obstinate,  and  not  plead 
over,  if  you  should  give  your  judgment  against 
this  pka.  In  Elliot's  case  they  were  fined  se- 
verely, and  they  continued  miaer  this  judgment 
in  prison,  and  in  execution  for  the  tine  a  gieal 
while ;  and  they  were  delivered  by  what  I  can- 
not indeed  justify  in  all  it's  proceedings,  I  mean 
the  long-parliament ;  but  what  was  done  in  19 
of  this  king,  I  think  is  good  authority,  which 
none  can  say  but  was  a  parliament  as  useful  to 
the  kingaiMi  kingdom  as  ever  could  be.  In 
that  parliament  the  Commons  examined  this 
Judgment,  I  speak  because  I  have  it  in  my 
printed  book ;  it  is  in  Croke  Car.  1  confess,  it 
IS  not  in  the  ftrstimpresswu ;  but  it  is  in  the  se- 
cond edition,  which  I  have,  and  these  are  the 
expressions  in  it. 

X.  C.  J.  What  case  is  that  ? 

Mr.  WUUamt.  It  is  in  Croke  Car.  181,  604, 
but  the  re^'ersal  was  in  1 9  of  this  king. 

X.  C.  J.  Was  the  judgment  given,  do  yon 
say,  19  of  this  king?  Can  a  case  of  that  time 
be  reported  in  Croke  ? 

Mr.  WitUami^  Idonot  say  so  absurd  a  thing 
If  yodr  lordship  will  have  patience  to  hear  me, 
I  will  tdl  you  what  I  say.  My  book,  which 
is  the  2d  impression  of  Croke,  reflecting^  upon 
that  case  in  6  Caroli,  does  publish  the  Votes  of 
the  House  of  Commons  about,  and  die  reversal 
of  the  Judgment,  in  the  19th  of  this  kin^ 
There  the  proceeding  is  this  ;  Information  is 
given  to  ^e  House  of  Commons,  that  there 
was  such  a  case  published,  which  did  derogate 
much  from  the  privilege  of  parliament,  invad- 
ing the  liberty  of  speech  ;  and  the  House  of 
Commons  consi^enng  the  conseouence,  or- 
dered the  book  to  be  oent  for  and  read,  and 
taken  into  consideration  and  debated ;  and  upon 
debate,  the  House  came  to  this  resolution, 
That  the  judgment  against  Elliot  and  Othen  is 
an  illegal  judgment,  and  against  the  freedom 
and  litoty  of  speech «  and  this  Vote  they  send 
up  to  tibe  Lorjis,  where  it  is  9Qnfirm€^il  and 
resolved  in  agreement  with  the  Vote  of*  the 
Commons :  and  by  the  way,  in  answer  to  a 
paper  that  is  commonly  iqpread  about  by  the 
name  of  V  TheObservator  ;''  I  say,  the  Com- 
mons came  to  a  Resolution,  and  pass  a  vote, 
wliich  is  not  indeed  a  law ;  and  when  they  have 
done  that,  they  may  transmit  their  opinions  to 
the  Lords,  and  desire  them  to  concur :  then  the 
Lords  and  Commons  have  a  Conference  upon 
it,  and  at  the  Conference  the  Commons  reasons 
are  dehveied,  which  the  Lords  take  up  with 
them  to  their  House,  and  debate  them.  Then 
they  come  to  a  resolution  to  agree  with  the 
Commomw    Afterwards,  upon  this  rosoUitioa 
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4>f  both  Houses,  th^  go  r^fiilarly- to  woric,  by 
Wirit  of.  £rror  to  reverse  the  ju<%iBfint.  And 
if  it  should  fall  out  in  this  case,  that  your  lord- 
ship should  give  judgment  against  the  plea, 
and  this  person  should  he  obstinate,  and  not 
plead  oyer,  and  thereu(H}n  your  lordship  give 
judgment  of  death  upon  him ;  it  may  come 
to  i^  a  very  hard  case,  if  a  Writ  of  Eiror  ahould 
be  brought  in  parliament,  to  reverse  this  judg- 
ment ;  and  it  should  be  reversed  when  the  party 
is  dead.  Therefore  it  will  be  of  great  conse- 
quence in  this  particular. 

My  lord,  I  will  mind  you  of  one  old  case;  it 
;  was  20  Ric.  2.  A  person  [Thomas  Hacksey] 
there  presents  a  petition  to*  the  Commons  in 
parliament ;  and  it  seems  there  was  sometliing 
suggested  in  the  Petition,  which  did  amount  to  ' 
high-treason,  as  there  may  be  some  petition  or 
some  complaint  against  a  great  mmisterthat 
may  contain  an  insinuation,  as  it  were^  of  high- 
treason;  he  wasindictedout  of  parliament  for 
faigh-tr^aoni  and  was  found  Guilty,  and  by 
the  grace  of  the  prince  he  was  paraoned  :  but 
because  the  Conunons  would  not  lie  under  that 
precedent  vi'  an  invasion  of  their  privilege, 
'4hou^  he  was  a  person  without  dobrstbat  pre- 
pared that  petition,  and  no  more  huftdone  to 
Iiim  but  the  prosecution^  be  being  pardoned,  the 
judgment  was  voidetl.  . 

L.  C.  J.  Where  is  that  authority  ? 

Mr.  Wiliiami,  90  Ric.  2,  lio.  Pari.  1«.  And 
you  wiU  iind  it  in  the  argument  of  Belden's 
case,  published  in  Hushworth's  CoUecttons, 
Appendix  to  voL  1,  foh  47,  end  48. 

And  now,  my  lord,  I  have  done  with  the 
fuibstance  of  the  case,  with  my  reasons  for  the 
niattar  and  for  the  form.  In  this  case,  here  is 
the  life  of  a  person  before  you ;  here  is  the 
right  of  the  Conunons  to  impeach  in  parlla- 
.  ment,  before  you  ;  here  is  the  judicature  of  the 
Lofdsto  determine  that  impeachment,  before 
you ;  here  are  tlie  method  and  proceedm^  of 
>  parliament  before  you  ;  and  how  fkt  you  will 
lay  3roar  hands  ui>on  this  case,'  thus  circiim- 
ptaniiated,  we  must  submit  to  ytm  :  but  I  hope 
you  will  proceed  no  fuither  on  the  inctictment. 

L,  C.  J.  Pray,  gentlemen,  let  us  a  little 
du^ectyou  not  to  spend  our  time  about  that 
which  18  not  to  the  purpose,  or  that  is  not  in  the 
case ;  here  is  nothing  of  the  Commons  right 
to  impeach  in  parliament  before  us,  nor  of  the 
l^n-ds  jurisdiction,  nor  the  methods  of  parlia- 
ment in  this  Qase :  they  are  things  quite  foreign 
to  the  case  and  the  matter  in  .hand  ;  which  is, 
whether  this  plea,  as  thus  pleaded,  be  suffi- 
caent  to  protect  the  prisoner  from  being  ques- 
tioned in  this  Court,  for  the^-treadonabie  matter 
in  the  indictment  before  us.  Therefore  you 
might  not  to  spend  time  in  things  that  are  not 
More  us  to  be  considered,  being  out  of  the 
case ;  for  we  have  nothing  to  do  with  any  pri- 
vilege of  paifiament,  or  of  eith^  of  the  Houses 
liepe  at  this  time. 

Jiutice  Jonei,  And,  ^;«ntiemen,  there  is  no- 
thing at  aQ  here  of  any  tact  done  in  parliament 
that  can  be  insisted  on  here ;  nor  is  there,  any 
fx>i|)pk»m(  against.  $1^  Fitashanisfor  any  tfaing 


hehathdoneiaparlifliiiieBt*  All  Mr.  WiBianis's 
pKc^dents  run  to  that ;  but  this  is  (or  a  thing 
done  without  doors. 

l^,  C.  J*  We  speak  to  you  tq  come  to  the 
points  whioh  i&  the  duty  of  all  Courts  to  keep 
counsel  to  the  points  before  them.  The  sole 
matter  before  us  is,  wJietber  thi»  be  a  good  plea 
to  ouste  this  Court  «f  a  jurifidiction,  which 
otherwise  unquestionably  we  have  of  this 
matter  ? 

Mr.  WiUtamt,  It  is  a  hard  matter  for  the 
bar  to  answer  the  bench,  my.  lord. 

Sir  Fr.  \Vinningt<m.  IVIy  lord,  I  shall  pursue 
your  direction  as  well  as  my  uuderstandins' 
will  give  me  leave,  and  save  your  time  as  much 
as  I  can ;  but  the  Court  having  assigned  us  of 
oounael,  you  will  give  us  leai«  to  use  our  dis- 
cretion, keeping  as  near  as  we  can  to  the  points 
of  the  case,  ami  to  the  pleading.  But  if  upon 
the  reasoning  of  this  case,  other  parliament- 
eases  fall  in,  I  hope  you  will  give  me  leave  to 
cite  them  for  maintauung  our  pka.  The  plea 
here  is  to  tho  jurisdiction,  and  consists  of  two 
parts.  First,  matter  of  record,  which  is,  that 
an  impeachment  is  depending  in  the  House  of 
Lords  (for  so  it  must  be  taken  upon  the  plead- 
ing, as  I  sliall  manifestly  prove :)  the  second  is 
matter  in  puis  (viz.)  the  averment^  that  the  im- 
peachment and  indictment  are  lor  one  and  the 
same  tieason :  and  the  plea  is  made  up  of  these 
two  parts,  logetlierwith  an  averment  that  the 
person  is  the  same.  The  king's  attorney 
hath  been  pleased  to  demur  geiMarally  to  us, 
.andlamsuretliatif  our  plea  be  well  andfbr- 
mally  pleaded,  all  the  watt«  of  hid  is  con- 
fessetl  by  ti)e  demurrer; 

Mr.  Attorney  did,  to  my  apprehension,  make 
but  one  objection  the  other  day,  and  he  still  in- 
flists  upon  it,  that  hcane  is  a  record  too  generally 
pleaded,  and,  they  compare  it  to  the  ocuBmon 
case  of  an  '  auter  foits  aoipiit,  upon  another 
indictment ;  but  I  hope  to  make  it  evidently 
appear,  that  it  is  in  no  sort  a  parallel  case.  The 
matter  which  I  oonoeive  is  confessed  by  the 
demurrei*,  is,  that  there  is  an  imf^eachment  by 
the  Commons  of  England  of  high-treawn 
against  Fitsharris  lodged  in  the  Hevse  of  Lords, 

*  secundum  legem  et  consuetudiaem   pariia- 

*  menti :'  and  that  the  treason  for  which  he 
was  impeadied,  is  the  Same  treason  mUninsd 
in  the  indictment,  to  which  the  prisoner  hath 
now  pleaded  Upon  ^us  matter  of  fact,  so 
agreed,  the  general  question  is. 

Whether  an  impeachment  for  treason,  hy 
the  House  of  Commons,  and  filiU  depending, 
be  a  sufficient  matter  to  ouste  the  Court  from 
proceeding  upon  an  indictment  for  the  same 
ofienoe.  My  methcd  will  be  shoctly  to  speak 
to, these  things. 

L.  C.  J.  Pray  let  us  give  yon  aomedirection ; 
that  \A  vt  the  question,  nor  oan  come  in  question 
in  the  case :  you  nusfake  the  points  of  the  case. 

Sir  Jr.  Wmnitk^tan,  Why,  my  lord f 

L.  C.  J.  The  question  is,  whether  yoo  have 
pleaded  sufficient  matter  hereto  ouste  us  of  onr 
jurisdiction  ?  It  is  to  no  puipose  to  put  ques- 
tions in  the  case,  thafcare  nntmJtr 
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Sir  Jf.  Winmingtam,  My  lord,  I  know  the 
.case  is  ?ery  nice  uid  tender  00  all  sides,  and 
therefore  may  very  nell  bear  an  interruption  $ 
lioweyer  i  express  myself,  my  meaning  is 
the  same  with  yov  lordship's.  The  method 
tbat  I  shall  proceed  in,  will  be  this:  I  will 
suppose  the  case  before  yon  had  been  of  an 
iiii{ieacbmeot,  conlaining  the  special  treason 
for  which  be  is  new  indicted.  I  will  sliew  in 
the  next  plaee,  that  as  it  is  now  pleailed,  it  is  as 
available  as  it  the  impeachment  m  the  House  of 
Lords  had  mentioned  the  particular  treason.  1 
shall  then  give  some  reasons  why  it  is  so,  and 
mention  one  or  two  precedenU  that  luive  not 
yet  been  cited.  Two  of  the  king's  counsel  diil 
a^pree,  that  tliey  would  not  make  a  doubt  of 
the  plea,  if  tliere  had  been  a  particular  Im- 
peachmeot;  and  tberetbre  I  would,  by  con- 
sideni^  what  would  be  the  reason  of  that  case, 
apply  it  particubrly  to  the  prcseut  case.  The 
House  of  Lords  i*  a  siqieriur  court  to  this :  and 
w  a^precd  to  be  the  bigfhest  court  of  record  in 
the  kiugdom,  Plowden  389.  Co.  Lit.  109,  1 10. 
9  Co.  m  Prsetat.  And  then  I  am  within  the 
common  rule  of  pleadingf,  according  to  the  dil- 
ferencea  taken  in  Spane'sCase  5  Co.  61,  and 
62.  That  a  suit  lirst  commenced  in  an  inferior 
court  cannot  stop  a  suit  m  a  superior  court, 
llmiigh  suhsequebt ;  buta  suit  m  a  superior  court 
may  be  pleaded,  to  stop  the  proceedings,  of  one 
that  k  interior.  And  though  it  may  be  objected 
here,  that  the  parliament  is  determmcd  and  dis- 
soivsd,  and  so  there  would  be  a  failure  of  justice ; 
yet  tlus  olgeotion  is  of  no  force :  for  if  once  the 
suit  be  well  cotnmenced  in  the  siTperior  court 
it  cannot  ailer  go  down  to  the  inferior.  And 
what  is  begun  in  one  parliament  may  be  deter- 
mined  in  another ;  so  is  the  case  4  £dward  3, 
n.  it},  of  the  lord  Berkeley,  ami  those  that  were 
accused  for  the  death  of  Edward  2.*  And 
though  it  wis  objected  there,  as  hath  been  here, 
that  by  1km  oieans  there  might  be  a  stop  of  jus- 
tice, by  the  dinolutkm  of  tlie  psaiiament ;  yet 
the  short  and  true  answer  is.  That  it  is  in  law 
to  be  presumed,  parliaments  will  be  called  fre- 
quently, to  consider  of  tlie  business  of  tlie  king- 
dom, and  redress  grievances,  according  to  the 
sereral  isHatotes  iiiade  for  that  purpose,  4  Kd. 
3.  cap.  14.  36  £d.  3.  cap.  10.  I  shall  kibour 
this  DO  farther ;  but  taking  it  as  the  common 
rule  of  pleading,  that  a  record  in  a  superior 
court  may  be  pleailed  to  atop  a  proceeding  in 
an  inferior ;  ]  shall  come  to  prove  that  this  re 
cord  is  well  pleaded,  and  coidd  not  be  otherwise, 
unless  Mr.  Attorney  would  have  Imd  us  plead 
what  is  .fUse,  this  being  the  tnith  of  tlie  case. 
For  the  Commons  did  impeach  Mr.  Fitzharris 
^nei-ally  of  ti«ason,  as  it  is  the  course  of  par- 
banients  lor  them  to  do  ;  and  in  our  very  plea 
we  aHedge,  that  he  was  impeached  '  secundum 
]e<]^efn  et  consuetudmera  parliiimenti ;'  and  so 
Mr.  Attorney  bath  confessed  by  the  demurrer : 
and  if  they  may  prefer  an  Ifl»|)eacbment  in  ge- 
neral, according  to  the  faiw  and  custom  of  par- 
liament ;  why  then  so  far  it  mfkst  be  altoiM, 
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that  we  have  pleaded  well  that  he  was  impeach- 
ed of  treason.  It  is  very  true,  my  k>rd,  if  a 
man  wdl  plead  generally  that  he  was  indicted 
of  High-Treason,  it  would  be  ill ;  because  the 
court  cannot  take  it  otherwise  than  he  pleaded 
it ;  and  such  a  general  indictment  would  be  al-  ' 
togetlier  void,  and  therefore  no  averment  c(»uld 
make  it  good)  or  supply  that  generality  and  un- 
certainty. 

But  an  impeachment  generally  for  treason 
is  good  and  warranted  by  the  law  and  course  of 
parliament,  and  so  cootessed  by  the  denuirrer. 
And  so  your  lordship  will  take  it  to  be,  and  v^ill 
give  credit,  that  all  ib  regular  in  tlie  proceed- 
ings of  tiiat  high  court.  You  Mill  pri'stime, 
even  iii  the  ecclesiiistii  al  courts  (as  my  lord 
Coke  sa^8  in  the  4th  repoil)  ;hut  ail  things  are 
riglitly  done,  when  they  have  a  jurisdictiou  ; 
djortio.i  you  will  believe  the  givatest  court 
in  the  kii^gilom  does  proceed  regular  1^ .  Xiy 
lord  Coke  m  the  4th  inst.  fbl.  14,  and  J6,  dutii 
say,  what  the  law  and  ccmrse  of  purUauient  in, 
the  judges  wiU  never  iuteriiied  le  with.  They 
always  k^ave  it  to  the  parliament,  who  are  the 
superior  judges,  and  aie  to  determine  tiic  n^at- 
teis  before  them.  For  tiiey  take  uotiie,  tiiat 
tiie  course  of  a  court  is  the  law  uf  a  court,  as  it 
is  ia  Lane's  case  in  the  Ud  repoit  in  iXm  cane  of 
the  £.\che<tuer.  And  theitlurc,  if  a  geucral 
inipeai;hu)eut  is  '  secundum  legiin  el  cousue- 
tudinein,'  nhich  is  coniesseJ  by  the  dtmuiTer 
in  this  case,  then  you  must  take  it  lor  granted 
that  the  parliament  proceed  rightly,  and  that 
such  a  general  impeachuient  is  suiiicient  in 
law.  There  is  a  famous  case  thai  strengthens 
what  1  say,  11  Kic.  V.  di.  H^t.  Pari.  par.  2. 
the  case  ot  the  Lords  appellants.  You  will  tind 
it  aUo  cited  in  Rush  worth's  Col.  part  1.  in  the 
appendix,  fol.  61.  Tresdian  and  otuers  were  ap- 
pealed agamst  for  treason,  and  both  the  judges 
of  the  couimon  and  of  the  civil  law  were  by  di- 
rectbn  of  the  lung  called  to  advise  of  that  mat- 
ter. And  they  did  all  declare,  that  the  pro- 
ceedings in  tliat  case  were  neither  agreeable 
to  common  law,  nor  civil  law.  But  the  Lords 
in  parhament  said,  it  did  not  belong  to  the 
judges  of  the  common  biw  or  civil  law  to  guide 
them  ;  but  that  tliey  ought  to  proceed  accord- 
ing to  the  course  and  law  of  imriiaments  (which 
are  the  words  of  our  ple^i),  and  that  therefore 
no  opinion  of  theirs  should  ooste  them  of  thdr 
jurisdiction,  or  alter  the  course  and  method  of 
their  proceeding.  My  lord,  this  case  is  ^ery 
remarkable ;  but  I  will  go  a  httle  farther :  the 
judges  in  all  ages  have  been  so  far  from  taking  ' 
upon  them  to  judge  of  the  laws  and  customs  of 
parliament,  that  tney  have  denied  to  answer 
when  their  advice  has  been  demanded,  and  in- 
sisted upon  it,  that  they  were  not  proper  judges 
of  such  nwtters,  as  in  31  Hen.  6.  Rot.  P«r.  a. 
26.  For  there,  aiDong  other  things,  the  juices  • 
wero  demanded,  wh^her  the  Speaker  of  the 
House,  during  the  wyoumnMAt  ofparlisRM^, 
might  be  arretted :  they  deaiiS  to  be  exciiMd 
Crom  giving  any  opinion :  for,  said  they ,  in  tins 
great  matter  they  o«ght  not  to  iotBf  oWf  it 
being  a  matter  of  parliament. 
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In  Uie  gitat  oooncfl  primo  et  aeeondo  Ja- 
eolu,  abcml  the  union  or  both  kingdoms,  the 
jndges  refused  to  give  their  opinions  upon  sere- 
ral  questions  put  to  diem;  desiring-  to  be  ex- 
cused, for  that  such  things  did  not  belong  to 
them,  but  were  matters  fh  for  parliament  only. 
My  meaning  is,  to  iaier  fronr  henoe,  that  since 
it  u  pleaded  liere  to  be  according  to  the  law  and 
course  of  parliaments,  and  Mr.  Attorney  bath 
admowled^^ed  it,  that  now  your  lor^hip  is 
ibiecloeedmm  forther  meddling  with  this  case, 
it  appearing  u^  record  to  be  a  matter  where* 
of  you  cannot  judge. 

But  the  objection  is,  that  adroit  the  impeach- 
ment should  be  taken  to  be  according  to  the 
course  of  parliament,  yet  it  is  sp  general,  that 
the  court  cannot  judge  upon  it :  I  answer,  that 
it  is  erident  the  impeachment  was  not  for  no- 
thing ;  it  is  most  certainly  to  be  presumed,  that 
such  a  bodj  of  men  as  the  House  of  Commons 
would  not  impeach  a  man  for  no  crime.  Fitz- 
hanris  arers  by  his  plea,  that  it  was  for  the 
same  treason,  for  which  the  jury  have  found 
this  bill  against  him.  Now  this  averment 
makes  the  matter  as  clear  to  the  court,  as  if  the 
impediment  had  mentioned  the  particular 
treason. 

Every  day's  «q»erience  shews,  that  aver- 
ments, whicn  are  consistent  with  the  record, 
«re  good,  and  are  of  necessity  to  clear  the  fiict 
to  the  court ;  so  that  the  iudges  may  give  a 
judgment  upon  it.  If  the  defendant  will  plead 
a  recovery  m  a  formal  action,  in  bar  to  an  ac- 
tion of  debt,  or  other  action ;  it  is  not  enough 
for  him  to  set  out  the  record ;  he  must  aver 
abo,  that  the  causes  of  the  action  are  the  same, 
and  that  it  is  the  same  person  wbtf  is  mentioned 
in  one  record,  and  in  the  other  records ;  and 
this  shews,  that  the  most  special  and  particular 
are  of  no  use  without  averments. 

My  lord,  there  is  a  case  that  I  dnd  directly 
to  this  purpose,  which  goes  further  than  tlie 
case  I  did  but  now  put,  and  that  is,  26  Assiz;  Fl. 
15.  It  is  also  mentioned  in  Slainf.  Pla.  Cor. 
105,  where  a  man  was  indicted  for  the  murder 
of  J.  S.  and  he  pleads  a  record  of  aconittal, 
where  be  was  indicted  for  the  murder  of  J.  N. 
But  be  avers,  that  J.  8.  in  this  indictment,  is 
the  same  person  with  J.  N.  in  the  other  imlict- 
raent ;  and  that  was  adjudged  a  good  plea,  and 
the  pwty  was  acquitted,  though  the  averment 
there  seemed  to  be  a  contradiction  to  the  i^e- 
cord.  This  midces  it  clear,  that  if  an  averment 
Diay  consist  with  the  recon^,  the  law  will  allow 
it  In  More*s  Rep.  893,  PI.  flM,  the  king 
Bgamst  Howard,  it  is  said,  that4f  an-actof  par- 
liament be  certified  into  Chancery,  no  aver- 
ment lies  to  say  this  is  no  actof  pariMEmait^  be- 
cause the  Commons  did  not  assent  to  it ;  but  if 
it  appears  iii  the  body  of  the  act,  that  the  Com- 
mons did  not  assent,  as  if  it  was  ordained  by 
the  king  and  Lords,  and  without  mentiODiiig 
any  assent  of  ^  Commons :  there  it  may  be 
averred  to  be  no  •act ;  for  this  bebcr  ^  matter 
eoDflistait  with  the  record,  is  averrabfe;  And  so 
H  is  agreed  in  33  H.  §,  foL  13,  PiDdnton's 


Now  Mr.  Attorney  has  his  election  here  (mm 
it  is  in  all  such  cases)  either  to  |dead  nuU.  HeL 
Heccrd,  and  then  we  must  have  produced  it  ; 
and  if.we  had  failed,  it  had  been  against  us,  aa 
to  the  whole  nlea.  €hr  if  he  would  not  deny  the 
record  (as  indeed  he  could  not)  he  might  have 
taken  issue  upon  our  averment,  that  it  w«8  not 
for  one  and  the  same  offenoe ;  but  he  has  de^ 
murred,  and  thereby  confessed  there  is  such  a 
record,  and  confessed  the  averment  to  be  true, 
tliat  he  was  impeached  for  the  same  crime,  and 
that  he  is  the  same  person.  And  now  it  is  plain 
to  your  lordship,  that  I  stated  the  question  right 
at  first. 

My  lord,  I  shall  cite  you  one  precedent  out 
of  Rest.  £nt.  fbl.  384  and  385,  whei«  a  man 
was  indicted  and  aciiuitted  bdbre  certain  jus- 
tices, and  being  indicted  de  novo 

L.  C.  J.    It  is  title  Gaol-delivery,  is  it  not  ? 

Sir  JP.  Win.  Yes,  my  brd,  it  is.  And  he 
pleads  that  he  was  indicted  '  coram  aliis  justi- 
*  dariis,'  for  the  same  felony,  and  upon  this 
plea  the  entry  is  made,  *  Quia  testatum  est  hie 
'  in  cur.  in  praefatos  justidarios,'  that  the  said 
party  was  acquitted  of  the  felony,  in  mannor 
and  fiirm,  as  he  had  aHedged  in  his  plea. 
Therefore  it  is  adjudged,  that  he  should  be  4lis'. 
charged,  and  go  without  delay.  My  kwd,  I  do 
not  altogether  rely  upon  this  precedent  for  law  ; 
but  I  fhid  it  in  that  book. 

Now,  my  lord,  I  shall  offer  swne  reasons  in 
j^eral.  rirst,  that  when  once  the  Commons 
m  parliament,  in  the  name  of  themselves,  and 
of  all  the  Commons  of  England,  have  kidged 
an  impeachment  against  4uiy  man,  itaeems  to 
roe  against  natural  justice,  that  ever  any  com- 
moners should  afterwards  come  to  try  or  judge 
that  man  for  that  fact  I  speak  this,  because 
every  man  in  England  that  is  a  commoner,  is  a 
party  to  the  accusation ;  and  so  we  hare  plead- 
ed by  such  kth  impeachment,  a  m4n  is  subfected 
to  another  sort  of  trial:  MuffnaChaita  says, 
That  every  man  shall  be  triecTby  bis  peers,  or 
by  the  law  of  the  land.  And  by  the  Jaw  of  tlie 
land,  there  are  several  sorts  of  trial,  some  fay 
juries,  others  not  by  juries.  This  is  one  of 
those  sorts  where  the  trial  is  by  the  law 
of  the  land,  but  not  by  his  peers :  for  it 
would  be  hard  that  any  man  should  come 
to  try  or  give  jud^gmeat  upon  a  person  who 
hath  been  bis  accuser  before;  and>in  dfeet 
hath  already  given  his  juitainent  that  he  is 
guilty,  by  the  accusation  of  hisa^  and  so  stands 
not  indifferent.  By  this  means  the  trial  fay- 
jury  is  gone ;  and  the  Lords,  who  are  tho  poera 
of  Uie  realm,  are  judges  in  point  of  fact,  aa  wdl 
as  law.  Here  is  an  enormous  offence,  a^iainat 
which  all  the  nation  cries,  for  so  the^  6o  m  tho 
impeachment.  Then,  says  the  law,  it  is  not  fit 
that  you  should  try  bun,  who  arepartiea, ;  but 
theLordsare  the  proper  jndgea,  they  shall  try 
him  per  te$i€i^  and  the  coaunoners  may  econo 
in  as  witnesses,  hot  not  as  judges 

My  lord,  another  reason  is  this,  that  if-  an 
appeal  of  death,  or  any.  other  appeal  were,  de- 
pending before  the  statute  of  3  H.  7.  capu  1» 
the  king  eonddoolpiooeniliijpaiiin  iwlictaieat 
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for  the  saraefiict;  because  the  kinsc^^  tlie 
common  parent,  does  only  tuke  care  that  such 
of  Fenders  should  not  go  away  with  impunity  ; 
but  the  preference  was  given  to  the  person 
more  particularly  concerned,  and  the  king's  in- 
dictment ronst  stay  till  the  year  and  day  were 
out,  to  see  whether  they  wiU  proceed  in  their 
suits.  And  to  says  my  lord  chief  justice  Hales, 
in  hia  Pleas  of  the  Crown,  24,.  42,  45.  Then 
'  a  rainori  ad  roajus,'  doies  the  law  so  re^rd  the 
interest  of  the  wife  or  the  heir,  ^o.  in  their 
suit,  and  lias  it  no  regard  to  the  suit  of  all  tJ»e 
Commons  of  £ng!and?  For  manifestly,  an 
impeaclnnent  is  the  suit  of  the  people,  and  not 
the  king^'s  suit. 

That  is  the  2d  reason ;  another  reason  I  shall 
iireTE^  ia  that  which  was  touched  by  Mr.  Wil- 
tiams.  Suppose  this  man  should  be  tried  here, 
and  be  acquitted  ;  is  it  to  be  presumeil  that  he 
can  plead  this  acquittal  in  bar  to  the  impeach- 
inent  before  the  Lonis?  My  lord,  I  believe 
there  is  no  oonsklering  man  in  England,  that 
has  regard  either  to  the  jurisdiction  of  parlia- 
ment, or  to  the  nature  of  the  suit,  wiU  affirm, 
that  it  vnmld  be  a  good  plea ;  and  that  beoould 
bar  the  great  Court  of  tne  kii^^m  from  pro- 
ceeding against  him,  by  saying-  he  was  ac- 
quitted by  a  jury  in  Westminster- Hall,  after  the 
suit  was  iirst  well  commenced  in  that  Codrt. 

My  lord,  I  £ay,  with  reyerence  to  the  Conrt, 
tliat  should  you  proceed  in  this  tiial,  it  mav^^^U 
out,  that  contrary  to  a  fundamental  rule  of  law, 
a  man  tAM  he  twice  put  in  danger  of  his  life 
for  one  offence,  which  by  the  Utw  he  cannot 
be  ;  and  therefore  I  urge  that  as  a  reason, 
why  yoa  cannot  proceed  here  on  this  indict- 
ment. 

My  lord,  I  will  now  mention  two  or  three 
precedents,  which  will  prove  that  this  im- 
peachment is  according  to  tlie  course  and  law. 
of  parliaments,  though  it  may  seem  needless, 
after  the  kiug*B  leanied  counsel  have  agreed 
to  it. 

Mt  lord,  I  shall  fii*st  mention  the  case  of 
Midiael  de  la  Poole,  Rot.  Par.  16  or  |28  H.  6> 
n.  18.  He  was  a  verr  great  nuin,  and  came 
to  the  Honse  of  Loros  voluntarily,  and  said, 
there  was  a  rumotu*  that  he  was  guilty  of  hor- 
rible things. 

L,  C.  X  Where  did  you  take  this  case,  out 
of  Cotton  ?  It  is  mentioned  theie  ;  but  I  have 
aeen  a  copy  of  the  roll. 

Sir  JV.  Winnington*  Yes,  my  lord :  there- 
opon  the  Commons  pray  he  may  be  committed 
upon  his  own  confession  ;  and  that  tibe  thing 
being  debated  in  the  House,  the  Lords  said, 
We  know  not  what  was  meant  by  those  wcrds, 
'  horrible  things ;'  it  may  import  only  misde* 
meanors  :  if  it  had  been  said  treason,  we  had 
known  how  to  have  proceeded  thcfrenpon :  and 
thereupon  within  a  few  days  after,  tne  Com- 
mons came  and  accused  him  of  treason*  And 
there  it  is  said,  that  the  course  of  parliament  is 
lo  find  out  the  truth  by  circimistances,  an<lsuch 
degrees  as  the  nattu-e  of  the  thin^  will  bear, 
and  they  are  not  confined  to  the  stnct  rules  of 
ftlu^  Goiiiis.    Iwillaot  QltanyittoivgatiQBl 


cases:,  though  there  are  many  to  be  found  of 
general  impeachroeuts :  for  we  are  not  disput- 
ing what  is  the  light  and  course  of  impeach- 
ments, which  is  confessed,  upon  the  pleading  : 
but  we  have  had  several  cases  of  late  ;  the  earl 
of  Clarendon  was  impeached  geuehiUy^  and 
tlie  Commons  took  time  to  bring  in  their  arti- 
cles ;  and  I  have  had  the  experience  in  three 
or  four  parliaments,  wherein  we  have  been 
pretty  well  busied  with  unpeachments,  though 
we  have  had  no  great  success  in  them,  that 
though  the  Commons  mav,  if  they  please,  carry 
up  particular  articles  at  nrst ;  yet  the  law  and 
course  is,  for  the  Lords  to  receive  the  general 
impeachment,  «od  the  Commons  say,  that  hi 
due  time  they  will  bring  in  their  articles.  8» 
it  was  done  in  the  case  of  the  five  popish  Lords  ; 
some  particular  member  was  appointed  to  go 
up,  and  impeach  them  of  high  treason  in  ge- 
neral ;  and  m  that  ease,  thotigh  the  parliament 
was  dissolved  before  any  articles  were  sent  up, 
yet  afterwards,  in  the  next  parUament,  the  arti* 
cles  upon  the  former  impeachments  were  sent 
up,  and  received,  and  my  lord  Stafiord  since  exe- 
cuted,  upon  his  conviction  upon  that  impeach*, 
ment :  yet  indictments  were  Ayhfj^tfid  against 
them,  before  ever  any  im|ieachment  was  sent 
up  by  the  Commons,  and  preparations  were 
made  for  their  trials.  But  from  that  day  to  this, 
tliere  hath  been  no  attempt  to  try  tliem  upon 
their  indictments,  though  there  have  been  se« 
v6ral  intervals  of  parliament. 

Our  case  is  stronger,  than  that  of  the  Lords : 
for  in  the  case  at  the  bar,  the  first  suit  was  in 
the  House  of  Lords  by  the  Commons,  whilst 
in  the  otlior  case  the  wA  was  the  suit  of  the 
^Qg9  bv  indietment ;  and  yet  by  a  subsequent 
impeachment  that  was  stopped,  and  Uie  Lordi^. 
continue  vet  prisoners  in  the  Tower.  Our 
time  hath  been  so  short,  that  we  coukl  not  see 
the  copies  of  orders,  which  we  might  other- 
wise have  made  use  of,  for  maintaining  this 
plea:  we  sent  lo  the  House  of  Lords,  but  the 
officers  were  out  of  town,  and  we  could  come 
at  the  sight  of  nothing  tliere.  We  have  been 
told  the  opinion  of  the  judges  was  deUvered 
at  council  concerning  these  very  Lords,  that 
the  impeachments  bemg  kjdged  m  parliament* 
no  other  prosecution  could  be  against  them,  till 
the  prosecution  of  the  Commons  was  deter* 
mined.  8o  far  the  Courts  below  h^ve  always 
beep  from  meddling  with  the  jurisdiction  of  par- 
liament, that  even  many  times  in  questions 
upon  acts  of  parliament,  they  have  gone  up  ta, 
the  parliament,  to  know  what  was  meant  by  it* 
And  I  remember  it  was  said  by  the  Court  in  ; 
that  case  of  my  lord  of  Shaftesbury,  whera  it 
was  agreed  b^  all,  that  the  commitment  was 
too  general,  for  it  was  only  for  a  «oiiten(ipt» 
wheraas  the  crime  ought  particulariy  to  ^vpear 
in  the  warrant;  that  it  hmg  in  a  case  of 
commitment  by  the  parliament  (at  least  whil« 
that  parliament  was  continuing)  they  on^t  no^ 
to  meddle  with  it,  nor  could  tney  eoquue  int» 
the  fcNrmality  of  the  warrant. 

My  lord,  I  must  m^tixm  one  thing  toochhiff 
tha  cas«  of  my  lor4  UoHkh  which  w«9  ciM . 
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hy  Mr.  TVilKams,  and  I  hare  but  a  word  to  add : 
it  is  in  tlie  Appendix  to  the  first  part  of  Rash- 
worth's  Coll.  and  also  in  Croke,  Car.  fol.  181. 
It  was  there  pleaded  to  the  juri^iction  of  this 
Court,  tl^t  it  was  a  matter  done  in  parlia- 
ment :  in  onr  case  it  is  pleaded  that  an  im- 
peachment is  dependinjQf  in  |UirKaroent;  that 
was  but  II  prosecution  for  a  misdemeanor,  this 
is  a  case  or  high -treason.  It  tell  out  in  that 
cose,  the  Court  here  did  adjudge,  that  the  in- 
formation did  lie ;  but  upon  a  Writ  of  Error  it 
Was  agreed  by  the  Lords  unanimousIVf  that 
the  juagfment  was  erroneous,  and  that  the  par- 
ties should  be  restored  to  all  which  they  had 
lost,  by  reason  of  it :  but  if  this  man  should 
lose  nis  fife  by  your  jud^^ment,  what  help 
woidd  there  be  upon  a  Wnt  of  Error  ?  The 
danger  of  such  a  thin^  requires*  fp^t  consi- 
deration ;  and  it  would  be  of  fatal  consequence, 
if  the  Lords  sliould  hereafler  adjudge  that  tliis 
Court  had  no  jurisdiction. 

As  lor  Mr.  Attorney's  objection  to  day,  that 
We  haVe  not  set  forth  actually,  that  there  was 
'  any  impeachment ;  I  do  confess  1  was  a  little 
startled  at  it ;  for  the  wbrdt  of  the  plea  are. 
That  Edward  Fitzharris,  by  the  kniffhts,  citi- 
eens  and  burgesses,  was  impeached ;  which 
impeachment  is  in  force.  I  ao  not  know  how 
in  the  world  we  could  have  thought  of  more 
express  words,  than  to  say,  lie  was  impeached ; 
and  that  that  impeachment  is  in  full  force,  as 
appears  by  the  rieconl. 

For  the  other  objection,  the  other  day  (for 
we  would  mention  all,  how  little  soever  they 
deserve  an  iMMWer])  that  the  king  may  chuse 
in  whii^  Court  he  will  sue  ;  it  is  agreed,  when 
it  i*  aft  his  own  suit :  but  this  is  not  so,  but  at 
th^  Commons  suit,  and  can  be  no  where  else 
prosecuted,  than  where  it  now  depends.  This 
IS  the  method  and  course  of  parliaments  we 
say  ;  and  that  the  method  and  course  of  par- 
liaments is  the  law  of  the  hmd,  your  lordship 
will  take  notice  that  it  is  so. 

To  conclude,  as  this  plea  now  standis,  the 
deraurrer  confbwtn^  the  matfer  of  it,  it  cannot 
be  orer-ruled,  witnoot  deciding  whether  the 
Lords  ean  proceed  upon  such  general  impeacb- 
nenta,  and  whether,  the  Commons  can  impeach 
in  sneh  a  ffenerai  way.  We  submit  the  whole 
to  yoor  jnagment :  it  is  a  case  deserves  great 
consideralion,  as  being  of  great  weight  and 
moment ;  and  highly  oonoems  the  jurisdiction 
of  the  Lords',  the  privileges  of  the  Commons, 
and  the  righiB  of  au  the  people  of  Engknd. 

t/it*  Waltvp,  May  it  please  ^onr  lorddiip, 
thtr^  fire  in  mis  plea  three  principal  parts  upon 
wliidi  il  tnms,  which  &ve  expressly  alledged. 
Ffafst,  thitf  Fitehanii  before  the  rodictment  was 
atffiOMfiiig  to  the  kw  and  custom  of  pariia- 
iMnf  impeached  of  high-tteason,  and  Ais  I 
IftiUbN^  caneeivais  confessed  by  Mr.  Attorney 
iMi  tuedemwr^.  The  second  thing  is,  that 
dwifflpencbment,  be  it  as  it  will,  general  or 
piKiLtifar»  does  remain  in  fVril  feifoe  and  vbtue. 
This  is  pUinly  alledged  and  ^Mnurred  to,  and  so 
c<irfMiiediy  MV." Attorney;  finr  all  things  well 
aiadjptd  mA  fliided^  are  coofiiwd  by  ttm  de- 


murrer. The  third  great  point  and  hinge  upon 
which  it  turns,  is  this,  that  die  high  treason; 
mentioned  in  the  indictment,  and  the  high 
treason  for  which  he  was  impeached  in  the 
House  of  Lords,  is  one  and  the  same  treason. 
This  we  have  plainly  averred,  and  this  Mr. 
Attorney  hath  likewise  by  his  demurrer  plainly 
confessed,  as  we  hombly  conceive. 

For  the  two  former  points  there  is  no  diffi- 
culty in  them,  and  therefore  I  shall  pass  them 
over.  It  isjtbe  tlurd  matter  which  I  take  to  be 
the  only  point  in  the  case ;  and  if  we  have 
well  averred  it,  and  can  by  law  be  let  into  such 
an  averment ;  then  I  hofie  your  lordship  and 
this  Court  wUl  not  pretend  to  go  on  in  this 
case.  They  object,  and  say,  be^oae  he  is  im- 
peached of  high-treason  generally,  without 
naming  any  particular  treason,  that  cannot  be 
averred  to  be  the  same,  and  a  demmier  doe^ 
never  confess  the  truth  of  that  which  by  law 
cannot  be  said  ;  but  if  it  may  be  said,  and  is 
said  plainly,  then  the  demurrer  confesses  it. 

My  lord,  I  humbly  conceive  this  matter  ia 
well  avcrrable,  and  we  have  taken  a  good  aver- 
ment f  grant  that  a  repiignant  and  an  impos- 
sible averment  cannot  be  taken,  as  to  aver  a 
horse  to  be  a  sheep,  which  is  apparaitly  repug- 
nant and  impossible ;  and  in  that  case  a  demur- 
rer can  never  confess  the  troth  of  that  which 
appears  impossible  to  be  true.  But,  my  .lord, 
if  there  be  no  impossibility,  nor  repugnancy, 
nor  contradiction  in  tlie  averment  between  the 
matters  that  are  averred  to  be  the  same,  as  there 
is  not  betHcen  that  which  is  but  generally  ex- 
pressed, and  that  which  is  more  esjiecialiy  al- 
ledged ; '  where  all  may  well  stand  together,  and 
the  one  includes  the  other  and,  needs  only  some 
fiuther  explanation ;  it  is  not  only  allowable  to 
aver  it,  but  most  proper,  and  in  such  case  only 
necessary.  For,  *  quod  constat  cbu!e  non  debet 
verifican,*  iathis  case  it  is  not  necessary  that  it 
shoukl  appear  to  the  court  upon  the  view  of  the 
indictment  and  impeachment,  that  the  matter 
contained  in  both,  is  the  same  ;  but' it  is  suffi- 
cient, that  it  b^  proveable  upon  an  issue  to  be 
taken.  And  so  much  is  admitted  by  the  judges 
in  Sparry's  case  Co.  5  Rep.  51.  That  if  there 
be  convenient  certainty  whidi  may  be  put  in 
issue,  it  is  sufficient,  and  consequen|ly  •  not  ne- 
cessary to  appear  at  the  first,  but  upon  the  event 
of  the  issue  literwardrto  be  tried;  And  if  they 
intend  it  otherwise,  I  confess  I  imderstaml 
them  not.  It  is  true,  i^  must  iqypear  to  the 
court,  either  at  the  first  opening,  or  c^n  en 
issue  snbsequent  to  he  found.  And,  my  lord,  if 
this  matter  may  appear  at  first  or  at  last,  and 
the  Aing  is  possible  to  be  proved,  then  we  are 
well  enough.  In  Corbet  and  Barneys  rase,  in 
ihe^rst  CSoke,  foL  520,  a  battery  supposed  to 
bein  London,  and  abattery  supposed  to  be  in 
Heielbfdshire,  were  averred  to  oe  ene  uid  the 
sanie battery,  which  naturally  is  impossible; 
yet  being  transitory,  and  dieiefbre  supposable 
to  bejdoHoin  any  coum^,  sudi  an  averment  is 
ailovrable,  though  it  seemed  contndictory,  and 
could  notiuipesr  to  the  -oonrt  Irf  consparmg  the 
MPsnldmuviNiiBittibe  any  way  the  samet. 
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And  therer  lietng'  a  demnrrer  for  that  came  in 
tiiat  case,  the  UvAk  of  the  aFermeDt  was  rnled 
to  be  fxinfessed  ^y  the  doraurrer,  and  80  here 
by  the  demurrer,  th^  truth  vf  the  snggfestion, 
that  the  treason  in  the  impeachnient,  and  the 
treason  in  the  mdiotmenty  is  one  and  the  same, 
is  confessed. 

By  taking  this  aTerment,  we  oflfer  ^em  here 
a  fair  issne,  an  issue  of  fact  triable  by  a  jury, 
wherein  the  attorney-general  nught  have  joined 
with  us,  if  he  had  pleased ;  hot  refusing'  that, 
and  having  demurred,  and  thereby  confessed 
what  we  have  alledged,  it  must  be  taken  to  be 
true,  as  if  found  by  a  jury.    And,  my  lord, 
that  this  matter  is  ^iroperty  arerrable  and  tria- 
ble, I  think  it  is'  plain ;  it  being  a  question  of 
fact,  which  is  uronerly' triable  by  the  countiy : 
And  if  they  had  taxen'issoe  upon  that,  we  might 
harespone  to  a  jury,  where  the  matter  would 
have  been  easily  provefl.     For  ujMn  evidence 
^O^cn,  the  jury  might  fairly  take  mto  conside- 
ration the  reading  of  this  very  numerical  Ubel 
$ei  forth  in  the  indictment,  and  tlie  particular 
and  special  debate  of  the  House  of  Commons 
thereupon.    And  that  upon  those  veiy  debates 
the  House  roted  that  Fitzharris  should  be  im- 
peached for  matters  contained  in  that  libel. 
And  that  upon  those  votes  the  impeachment 
was  carried  up  to  the  Lords.    This  is  evidence 
sufficient,  that  the  House  of  Commons  did  in- 
tend to  accuse  him  of  the  same  treason  con- 
tained in  the  indictment;     which  proves  the 
issue,  that  is,  that  the  treason  contained  in  the 
impeachment,  is  the  same  with  that  contained 
in  the  indictment.    Neither  is  this  to  put  the 
intentioa  of  the  mind,  or  secret  thoughts  of 
the    heart   in   isede,    which    is    against    the 
rules    of    law:     but   to    put    them    into    a. 
way  of  proof,  which  well   stands  with  the 
rules  of  law,    which  upon  the   general,  or 
other  collateral  issue,  may  well  l^  enquired 
of  by  the  jury.    As  in  an  action,  *  ^uare  canem, 
*  mordacem  defendens  scienter  retinuii.'    Here 
'  fldeater'  is  not  directly  issua^ile,  but  itis  pr^v- 
aUe,  and  must  be  proved  ujion  the  general  issue. 
8o  in  the  present  ease,  the  intention  of  the 
Commons  upon  the  issue  offered  by  us,  and 
refiised  by  the  attorney  general,  might,  and 
ou^bt,  and  would  have  been  proved ;  and  with- 
out doubt,  found  }ty  the  jury.    Meither  is  this 
i^icr&l  impeachment  such  a  national  thing  as 
Uie  other  side  would  pretend  \  but  it  is  as  if 
they   should  say,  w»  do  charge  him  to  have 
committed  certam  crimes  that  are  treason.  Now 
whether  tlie  crimes  they  say  he  had  committed, 
and  lor  which  they  impeached  htm,  are  the 
fisaae  with  those  for  whicn  he  is  indicted,.'  is  a 
good  and  proper  issue.    And  if  it  appears  to 
the  court  to  be  the  same,  you  will  certainly 
yourselves  take  off  your  hands  from  those  prok* 
cecdings.'  This  is  all  I  shall  say  as  to  the  tver" 
mcnt.    And  if  we  can  well  tf  et  over  tliat,  I  take 
it,  all  the  rest  is  wdl  enough. 

But  again,  they  say,  the  Impeachment  is  too 
general,  and  no  man  shall  be  put  to  answer  to 
snch  a  general  accusation. 
And  I  say  so  too,  neither  shall  Fitzharris  be 
vau  Yiii. 
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nt  to  answer  to  it  without  special  articles ;  yet 

e  cannot  quash  the  impeachment  tor  this 
cause,  as  he  might  tlie  indictment;  which 
shews  the  difference  betwixt  an  im|)cachment 
and  an  indictment,  which  always  contains  the 
qiecial  matter,  and  without  which  it  might  be 
quashed  and  oaade  no  record.  But  here  by  the 
law  of  nariiament  such  general  impeachments 
•re  held  good  ;  and  articles  are  usually  iNrouglit 
in  afierwards,  and  afler  those  additional  articles 
which  cannot  be  in  the  course  and  way  of 
indictment;  and  therefore  we  must  take  the 
impeachment  as  we  find  it ;  and  since  it  stands 
against  us  as  a  record,  though  it  is  general,  we 
may,  ibd  must  plead  it  in  the  same  generality  ; 
having  no  way  to  make  it  on  record,  as  we  have 
in  ca^  of  such  a  genei^  indictment. 

8o  then  this  being  an  impeachment  accord- 
ing to  the  course  of  parliament ;  it  is  well  lodged 
in  the  House  of  L^ds,  where  it  only  ought  to 
be  tried,  and  we  must  plead  it  as  we  may,  and 
as  we  find  the  case  to  be.  And  having  averred 
the  crimes  to  be  the  same,  we  have  £>ne  what 
we  could,  and  therefore  enoug^h. 

And  that  a  general  Impeachment  witlioutjir- 
tides  is  a  bar  to  any  indictment  for  the  same 
matter,  was  resolved  by  all  the  judges,  as  I  am 
informed,  in  the  case  of  the  I^rds  in  the 
Tower,  *  who  were  all  indicted  for  treason, 
either  in  the  King's  bench  or  before  commission- 
ers of  Oyer  and  Terrniiier.  And  afterwai*ds 
(5  Dec.  1678,)  generally  imjicaohed  before  the 
Lords  in  parliament ;  and  no  articles  exhibited 
till  5  April  1679.  And  yet  in  the  mean  time  it 
was  resolved  at  the  Council  Tidilc  by  all  tlie 
J4iges  there  attending,  liiat  aiter  tlie  general 
impeachment  before  articles,  they  could  not  be 
pix)ceeded  against  upon  those  indictments, 
though  the  parliament  v.  herein  they  were  im- 
peached was  dissolved. 

And  that  was  a  stronger  case  than  this  of 
Fitzharris :  for  there  the  inferior  court  was  first 
possessed  of  the  cause,  and  yet  the  general  im- 
l^eachment  closed  up  the  hands  of  the  court.  • 
But  in  this  case,  the  superior  court,  theparha- 
raent,  was  first  possest  of  the  cause,  which 
cannot  be  taken  out  of  their  hands  by  the  in- 
ferior court. 

There  is  a  farther  difference  betwixt  an  im- 
peachment in  parliament,  and  an  in^jictment ; 
that  in  an  indictment  which  is  always  as  par- 
ticular as 'articles  upon  an  impeachment,  you 
cannot  ple^  tauter  J'oitt  arraigned  ;  but  you 
must  plead  auUrJoUz  convict  or  acquit,  as  ap- 
pears in  sir  William  Wishipole'scase,  Chron»  1. 
105.  But  in  an  impeachment  in  parliament, 
the  other  side  will  acknowledge,  that  af^r  ar- 
ticles exhibited,  there  can  be  no  proceeding 
upon  an  indictment  for  tlie  same  offence,  lU- 
though  the  defendant  in  the  impeachment  be 
neither  convict,  nor  acquit.  Otherwise  yoa 
may  bring  back  all  the  lords  in  the  Tower  to 
the  Khie's  Bench  to  be  tried,  which  Mr.  Attor- 
ney win  not,  I  suppose,. attempt. 

And  it  is  observable  in  the  case  of  sir  WiUiam 

*  See  vol.  7,  P.  1818,  of  this  CoUectitm. 
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Wis^ipole,  That  to  aroid  the  dMtl»i  that  &e 
party  there  should  not  be  questioned,  both  upon 
die  Coroner's  Inquest,  and  the  hulictment  of 
murder ;  it  was  ruled  by  the  court,  that  the 
first  should  be  quashed  as  insufBbient :  So  care- 
ful were  the  judges  to  avoid  the  double  vexa- 
tion, in  a  case  compared  with  this,  of  no  great 
import. 

1  shaU  say  no  more  to  the  ease,  but  only  ob>- 
nerre  how  scrupulous  thejudf^  have  been  to 
touch  upon  a  case,  where  they  bad  the  least 
suspicion  of  jealousy  that  the  parliament  had, 
or  pretended  to  have  a  jurisdiction,  or  were  pos- 
sessed of  the  cause.  I  am  sure  I  coul4  ne%'er 
get  any  thing  by  any  hdranrs  of  mine  ift  those 
eases.  But  upon  all  such  motions  they  were 
so  aware  of  what  might  be  the  consequence, 
that  they  would  always  w<mhip  afar  off,  and 
would  never  come  near  the  mount,  thev  would 
ever  retire  when  they  came  but  near  the  brink 
of  thisgulph. 

Now,  my  lord,  if  you  retain  this  cause,  in 
consequence  you  charge  yourselves  with  the 
blood  of  this  man ;  wherein,  if  you  proceed 
regularly,  and  according  to-  the  law  all  is  well. 
But  however,  by  overruUng  his  plea,  you  take 
up<>n  you  his  Mood  one  way  or  other ;  through 
which  you  must  wade  to  come  at  the  cause. 
And  whether  it  be  a<iv)sable  to  come  at  it  upon 
those  terms,  I  leave  ii  to  3rottr  lordship's  wisdom 
to  consider. 

Mr.  PoUerfen.  My  lord,  1  shall  not  make 
any  long  argument,  there  hath  been  so  much 
said  betbrc  me.  Bntl  would  fain  come  to  the 
question  if  I  eoidd  ;  for  I  must  confess,  after 
all>  I  cannot  see  what  the  other  side  make  Ike 
question.  Mr.  Attorney  was  pleased  to  say, 
ihat  both  fbr  the  matter  and  form,  he  objected 
agMiist  our  plea.  '  But  if  for  the  matter  it  be 
admitted  to  me,  that  an  impeachment  in  par-, 
llament  fbr  the  same  matter  will  out  this  court 
of  jurisdiction ;  I  wiQ  say  nothing  at  all  of 
it^for  I  aniprehend  that  is  not  thenm  question. 
L.  C.  J.  No,  not  at  aR. 
Mr,  PolUrfon.  Then  the  matter  seems  to  be 
agreed,  and  only  the  manner  and  form  of  a 
pl^a  are  now  in  question.  And  for  the  manner, 
tlicy  except  toitm  these  particulars.  First,  they 
say,  it  is  ^lot  alledged  that  there  is  any  impeach- 
Bvent  upon  record  ;  now  I  e^ttfess,  form  is  a 
sublil  matter  in  itself,  and  it  is  easy  for  any  man 
that  reads  other  men's  words  and  writings,  if  he 
will,  to  miake  what  construclioB  he  wiH  of  thern^ 
even  Notumus  to4>e  Vohimus  ;  but  I  know  the 
court  will  not  do  so.  But  for  an '  answer  to  the 
objection,  I  thmk  it  is  as  strongly  and  closely 
penned  as  I  can  tell  how  to  pen  any  thmg,  he 
was  impeached, '  Qwb  quidem  Impelitio,  flee' 
What  can  that  *  quR  quidem'  signify,  but  the 
impeachment  thai  was  just  mentioned  be^re  ? 
B«t  what  they  mean  by  thfis,  to  say,  this  is  not 
the  same  imjieachmem,  when  the  wmnls  are 
positive  that  it  is  the  same,  I  must  conftss  I 
caimot  fathom. 

My  lord,  there  wlm  another  thing  spoken  tiie 
last  day,  but  thev  have  not  mentioned  it  now  : 
if  thei^be  any  thing  stirred  in  it,  I  hope  your 


lordship  will  be  pleased  to  haams  before  yoa 
give  your  judgnenl  ki  it,  Thai  it  wa«  not  aakl 
to  be  nb^etigilU;  but  I  know  they  Wi&not 
insist  upon  it,  therefore  1  say  nothing  to 
that. 

But  the  great  questiaii  ootr  is,  whether  or  n0 
this  be  not  too  general,  the  alledging  tibat  he  was 
impeached  in  pariiament,  and  not  saymg  how 
or  fbr  what  erime  ;  though  there  be  an  aver- 
ment af^waids,  that  it  w  for  thesaid  crime  T 
Whether  this  be  not  so  general)  as  that  there- 
ibre  this  plea  should  be  naught  f 

First,  For  this  of tiie  averment,  I  take  it  widi 
submission,  let  the  crimes  be  never  so  parti- 
cularly specified  in  the  record  that  is  MMed, 
and  in  that  upon  which  the  party  is  brought 
in  judicature,  yet  dways  there  must  he  an 
arerment ;  and  tiiat  averment  is  so  much  the 
substaotiid  part  of  the  plea,  thai  kt  tbeipatter 
n#ver  so  muah  appear  to  be  the  same  without  an 
averment,  it  would  be  naught;  aad  it  must 
come  to  be  tried  per  pak,  whether  the  offenee 
be  the  same  or  not :  For  if  a  man  plead  one 
indictment  fbr  the  miurder  of  J.  8.  to  another 
indictment  fbr  the  murder  of  J.  S.  though  they 
bear  the  same  name,  he  must  aver  they  are  one* 
and  the  same  person.  For  elite  n&n  coTisiattn 
the  court ;  but  Acre  Bttay  bd  two  J.  S's.  There- 
fore all  averments  «te  still  the  substance  #f  the 
plea,  to  brine  the  ideiitity  of  the  matter  into 
judgment,  and  aite  to  be  tned  by  the  country  : 
8o  uien  the  objection  to  ^  genmlity  is  not  an 
objection  to  the  snbslance,  Cut  rather  an  objec- 
tion to  the  fimnofi  their  side  -,  because  the  scd^-* 
stance  is  idle«^[^  in  the  plea^  thai  if  is  fdr  the 
same  treason :  Which  substance,  if  Mf,  At- 
torney had  thought  not  fit  to  have  demurred  to 
but  tsken  issue  on,  must  have  been  tried 
perpMis. 

Having  thus  s|K>feen  to  the  averment^  my 
lord,  let  me  speak  to  the  general  ^legation  ^at 
he  was  impeached  fbr  treason,  and  not  saymg 
j[«articu]ariv  what  the  fact  Was. 

My  krrcf,  if  they  admit  dkelaw,  that  an  kn- 
peacnmeiit  in  parlmraeut  does  suspend  or  tnke 
away  the  jur»diction  of  this  cotinrt,  flien  they 
have  adtnitted  great  part  of  tiie  fket,  and  then 
the  matter  in  question  will  be,  what  impeach- 
ment in  parUiament  it  is  that  wiD  take  away  tfier 
jurisdiction  of  the  court,  and  there  can  be  but 
two  sorts;  the  one  at  large,  where  the  whole 
oflbnce  is  specified ;  the  other  not  at  lar^,  but 
only  in  general  w(H:ds,  The  knights,  eitizens, 
atid  burgesses  in  pariiament  aae^nbled,  in  the 
name  bf  themselves,  «id  df  all  the  Commons  of 
England,  do  impeach  such  an  one  of  hi^- 
treason.  Now,  my  lord,  if  so  be  such  im- 
peachmeat  in  parliament  be  a  good  impeaeh- 
ment,  then  have  we,  I  think,  the  most  plain 
dhae  pleaded  that  ean  be,  as  plain  as  the  fact 
that  tilts  is  an  impeachment  in  parliament; 
and  then  this  court  is  ooted  of  ns  jurisdic- 
tion. 

They  that  hare  gone  before,  have  said, 
which  I  must  pray  year  lordship  ta  remember, 
th^t  the  court  anu  weare  to  tske  notiee  ef  the- 
pnoceedmgs  in  other  eourtB,  as^illMr  eourts  are 
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hmsuk  to  lake  nalice  of  the  brooeedui^  ef  lllis ; 
Ahen  I  vouM  mi^OBe  in  olker  familiar  aaees, 
thove  isg8BeniHy(aeiti8tiiie  in  Sparry^  case) 
Ibe  wtH  or  declaraliaB,  which  cloes  in  all  civil 
canoes  sat  faith  the  particularity  of  the  thingin 
qoestum,  yet  in  aoaae  easea  we  are  aare  it  does 
net  do  88 ;    hot  the  ooaiae  wok  practioe  of 
fione  oowti  admit  general  prooaediogs.    New 
%dsenever  thcfc.is  so,  the  polity  caanet  meail 
himself  hy  making  their  couraa  otfaerwiae  than 
it  is :  For  he  mast  est  say  it  is  more  particular 
than  the  coarse  of  the  court  does  make  it. 
Therefiire  he  hath  no  other  wav  hy  the  taw  to 
hnng  his  matter  an,  and  help  himself,  hntby 
an  averment  that  tt  is  the  same.     I  will  sup^ 
vase  acaaeof  sach  a  nature  as  this;  aman 
hring9  an  acconnl  in  London  upon  *  Ckmoessit 
aolvere,'  and  he  does  not  parttculariae  in  the 
caart  aay  Uiin^  what  or  how  his  debt  didarise; 
bntaAer  he  bnags  andther  account  or  delivary, 
a  special  declaiation  in  an  account  of  debt : 
shall  not  I,  hecanse  the  first  dedaration  ia  in 
gfcneral  words,  aver  that  this  m  thesame  mat- 
ter that  he  sued  lor  by  the '  Concessit  solver^ 
which  he  m»w  sncs  for  in  this  particular  decla- ' 
ration :  Or,  suppose  a  man  in  this  couit  dees 
hnng  an  account  fisr  divers  wares  and  mer- 
chaodiaes  sold,  and  does  not  ezprsss  any  par- 
ticukrs,  hot  that  he  was  mdcbted,  in  gcaesal 
wordsy  for  wares  sold ;  and  afterwards  becomes 
and  bnngs  another  account,  and  says,  it  is  Ibr 
such  and  such  wares ;  so  mudi  fkut  cloth,  so  nmch 
fiv  wine,  Aec  though  his  first  dechutjalion  be 
in  ceneral,  notezpresamgwhat  the  wares  were, 
and  the  last  is  particular ;  shall  not  I  come  and 
fdead  in  abatement  to  the  second  declantion, 
that  the  first  and  second  were  for  one  and  die 
saaaa  thiag?  Suppose  again  an  indictment  of 
barratry  he  found  against  a  man,  which  is  an 
offence  that  is  only  general,  and  hath  no  par- 
ticttlarsaUedgedinue  indictBMut;  shoulanot 
a  man  that  is  theseoond  time  indicted,  come 
and  say,  this  is  one  and  the  same  ?  My  lord, 
under  &w>ar,  in  all  these  and  sach  like  casetf, 
thetawmnstbegoremedbyitsown  proceed- 
ings, and  ttkM  natioe  of  the  nature  irf'die  th^^ 
depending  before  the  court    And  if  so  be,  upon 
consider^n  of  the  nature  of  the  thing,  tbeee 
is  as  much  of  certainty  set  foidi  as  the  case  will 
admit,  and  is  possiUe  to  be  had,  we  must  permit 
the  party  to  plead  as  he  can,  and  help  hjmsdf 
by  tae  averment. 

Then,  my  lord,  the  questioa  is,  whether  an 
Hnpeachment  generally  in  partiament  without 
particularly  smng  forth  tor  what,  be  a  good 
uapeachment  there  or  no?  If  they  say  it  is  not, 
then  the  bottom  of  the  plea  ia  naught,  «nd  all 
is  quite  gone ;  biirt  if  they  say  it  is,  thai  I  have 
pleaded  n^  matter  as  it  is.  For  I  cannot  say, 
that  that  is  particular,  or  make  that  particular 
that  is  not ;  and  I  have  done  all  that  i»  possible 
for  me  to  doia  my  case.  1  have  pleaded  what 
is  in  the  record ;  and  as  it  is  in  the  record, 
fiiam  which  my  plea  must  not  vary,  and  I  have 
avoHed  it  is- for  me  same  matter,  and  yon  have 
oonfesaed  it  by  the  demnrvar. 
My  kid,  IweuMaatiptiMglettMfiuatMD; 


hut  I  BUttt  ooufoss,  I  cannot  see  how  they  can 
extricate  themselves  out  of  this  dileiuDa,  if  they 
•do  admit  a  general  impeachment  is  a  good  im- 
pcAchuieot.  Then  there  are  fresh  instances  of 
this  considerable  in  the  case,  as  tbat  which  hath 
been  particularized  of'tiie  lords  in  the  Tower,  and 
of  the  opinion  in  February  of  the  judges  in  their 
case.  For  ia  the  beginning  of  December  Here 
those  lords  indicted ;  and  after  on  the  5th  of 
I>ec.  the  House  of  Commons  taking  it  into  their 
consideration,  diat  tliere  was  a  conunlssion 
going  out  for  an  high- steward,  with  an  intent 
to  bnng  them  to  trud  before  the  peers ;  they 
pwiiosely  to  have  the  carriage  and  prosecution 
of  this  great  and  horrid  treason,  and  take  off  tbe 
prosecution  upon  the  indictment,  do  impeach 
the  same  lords,  and  there  the  impeachment  is 
just  the  same  as  this  in  our  plea  of  hig'h-ti*ea- 
son ;  hut  not  of  any  particular  fact,  adding, 
only  of  other  dimes  and  misdemeanors,  which 
is  as  generU  as  can  be.  Now,  my  lord,  the 
judges  did  take  so  much  notice  of  it,  that 
though  the  parliament  was  dissolved  before  the 
particular  articles  were  carried  up  to  set  forth 
the  particular  offence ;  yet  in  February  follow- 
ing (some  of  the  judges  are  here,  and  they  will 
rectity  me,  if  1  be  mistaken)  their  opinions  be- 
ing asked  about  it  at  the  council-board,  upon 
the  petition  of  the  Lords,  to  be  eitlier  bailed  or 
tried ;  they  were  of  opinion,  'that  this  impeach- 
ment, though  thus  general,  was  so  depending 
in  parliament,  that  they  could  not  be  tried.  8o 
that  I  tidnk  the  proceedings  in  parliament  are 
of  that  nature,  that  if  you  will  meddle  with 
what  they  do,  you  will  take  notice  c€  their 
method  of  proceedings,  as  you  do  of  other 
courts. 

Why  then,  my  ford,  if  Uusbe  so,  how  is  it 
possible  for  us  to  do .  better  ?  We  have  pleaded 
asouriactisaaimpeaohmeatof  high  treason, 
what  would  they  have  us  to  do,  or  wherein  is 
our  IkttH  ?  What  woukl  they  have  had  us  said.^ 
i^a  wero  impwohed  of  any  high-treason,  so 
and  sopartiamariiing,  how  can  that  be  (^  There 
is  no  such  thing.  Then  they  would  have  seict, 
'  NuL  Tid.  Record ;'  and  we  must  have  been 
condemned  for  failing  in  our  record :  Then  in- 
deed we  had  been  wnere  they  would  have  had 
us.  But  having  done  according  to  our-tact,  if 
that  fact  be  such  as  m  hiw  will  out  this  court  of 
juriadiotfon,  I  see  not  how  it  is  possible  we 
should  plead  otherwise,  or  what  answer  they 
willgiv^toit. 

My  lord,  I  will  meddle  as  little  as  I  can  with 
what  hath  been  said,  they  have  mentioned  that 
it  is  a  case  of  an  high  nature,  and  this  im- 
peachment in  parliament  they  will  look  upon  it 
as  the  suit  of  ail  the  people  of  England;  why 
then,  mv  lord,  this  must  needs  he  agreed  to 
•me,  if  this  impeachment  in  parliament  be  in  the 
mature  of  an  appeal,  surely  an  appeal  does  sti- 
pend the  proceedings  upon  an  mdictment  for 
that  fact :  Which  is  Ae  case  expressly  in  ray 
lord  Dyer,  fol.  296.  Stanley  was  indicted  of 
^BUrder,  and  convicted ;  after  he  was  convicted, 
and  before  any  judG;m€nt,  the  wtfe  of  the  party 
minrdeied  brought  ber  ap|^:  fhen  came  they 
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and  moved  for  jadg^meot :  No,  said  tlie  fsourt, 
here  is  an  appeal  brought,  and  they  could  not 
go  to  judgment  tifl  that  appeal  w^stleiermuied. 
So  the  Slat,  of  3  Hen.  7,  cap.  1.  and  Vaux's 
Case,  4  li^port,  fol.  39.  ,An  appeal  of  niuider 
the  party  convicted  before  judfimaent,  tbt  peti- 
tioner in  the  appeal  did  die.  Then  an  indict- 
ment brought,  and  this  conviction  pleaded  in 
bar  of  that  indictment,  and  adjudged  to  be  a 
good  plea  ;  but  then  there  was  a  fault  found  in 
the  appeal,  upon  which  the  conviction  on  the 
t^peal  was  void  in  law,  and  they  went  on  upmi 
tte  mdictment.  This  is  to  shew,  that  it  thb  be 
of  the  nature  of  an  appeal,  then  ougSu  this  suit 
fan*  to  have  it*8  course  and  determination, 
before  your  lordship  proceed  on  this  indict- 
ment. 

<  But,  my  lorf,  whether  it  be  of  this  nature 
or  no»  18  a  matter  we  know  were  under  great 
controversy;  and  whether  your  lordship  will 
mterpose  m  that  great  question,  or  whether  it 
xjomes  m  judgment  under  this  question,  you 
wiU  do  weU  to  consider :  For  it  is  a  matter  of 
parhament,  and  determinable  among  them- 
adves,  not  in  the  courts  below^  nor  have  ever 
inferior  courts  taken  upon  them  to  meddle  with 
the  actions  of  the  superior  courts,  but  leave 
them  to  proceed  according  to  their  laws :  And 
If  ttaat  be  done  in  any  case,  tUpre  will  be  as 
much  regard  had  in  this  great  camt  to  the 
court  of  parliament  as  in  others. 

Besid^  the  authorities  cited  out  by  tord 
Coke  and  others.  1  would  cite  one  itoore,  ^mi 
that  "Cotton's  Records,  5  H.  4,  fol.  426,  the 
earl  of  Northumberiand's  Case.  He  comes 
and  confuses  himself  to  be  yuilty  of  an  offence 
Agamst  his  allegiance,  the  ling  delivei-ed  his 
petition  to  the  justipes,  and  would  have  them 
to  consider  of  it ;  \io,  said  the  parliament,  it  is 
matter  of  ^larliament,  and4hejudgeshavcno. 
thing  to  do  with  it :  the  Lords  malie  a  protes- 
tation to  this  purpose,  and  then  they  went  on 
Aemselves,  and  acljudged  it  to  be  io  treason. 

I  Here  is  only  that  one  record  more  which  has 
been  often  cited,  and  that  is,  Rot.  Pailiamenti, 

II  R.  2.  pars  1,  n.  0,  in  this  parliament  the 
Lords  spiritual  and  temporal  claimed  the  same 
privilege.  My  lord,  1  only  offer  these  things, 
with  what  my  lord  Coke  says  hath  been  fS- 
G  ./^^iT^*"*  prudence  in  the  judges  to  do.^ 
So  that  I  hope,  tliat  if  the  mattef-fe  good,  the 
form  18  as  good  as  the  matter  can  be  pot  into, 
and  toerefore  we  hope  you  will  aUow  us  the 
benefit  ot  it. 


Attorney  General  MaJ  it  p^ase  your  Ibfd- 
smp,  I  am  of  counsel  in  this  case  %  ihe  knur, 
and  notwithstanding  what  hatli  l^en  sM/l 
takeu  with  submission,  that  this  plea  ii  a 
naughty  plea,  as  a  plea  to  vour  jui5sdiction, 
and  there  is  no  matter  disclosed  therein  that 
wecarf  t^ke  a  good  issue  upon. 

The  great  substance  of  the  ai^umeBts  of 
these  gentlemen  4issigne<J  of  ^^ounsel  for  the' 
pnsouer,  is  a^nst  the  prisoner.   For  the^reat 
matter  of  thar  arguments  was,  leUthisW 
Ueman  should  escape  (which  argumcnte  in 


several  instances  they  have  used  tomipport  the 
plea)  but  the  prisoner  pleads  thisplea to  the 
purpose  that  he  miffht  esca^.  Therefore  if 
these  gentlemen  had  taken  instructions  from 
hun,  surely  they  wouM  have  used  atgumente 
to  the  same  purpose  that  he  might  escape. 

My  lord,  the]^  object  we  have  admitted  here 
that  there  is  an  impeachment  depending,,  that 
we  have  admitted  H  is  for  the  same  matter,  and 
that  we  have  admitted  the  parliament  to  be  in 
bcinffi  but  no  tact  is  admitted  that  is  not  well 
pleaded.     Indeed  if  that  be  admitted  that  the 
pariiament  is  still  in  being,'then  it  goes  very 
hard  with  tu ;  and  if  not  so  admitted,  the  whole 
force  of  Mr.  Williams's  argument  fsJk  to  the 
ground.    But  I  say,  mv  loi3,  with  submissioB, 
to  this  matter,  that  die  beginning,  continuanoe, 
prorogation,    adjournments,    and    dissolutioi^ 
of  pariiaments,  are  of  public  cognizance,  and 
the  court  ex  officio  will  take  notice  of  them,  so  * 
that^t&ey  need  not  be  averred.    And  so  is  the 
41  of  the  queen,  the  bishop  of  Norwich's  Case. 
A  private  act  of  parliament  was  pleaded,  and 
9ke  day  of  the  parliament  mistaken ;  there  was 
a  general  demun^er,  and  it  was  r^olved  that  it 
was  nauffht.  and  judgment  given  against  the 
bishop,  &oiigh  np  exception  was  taken  in  par- 
ticular, because  ^e  da^  of  the  b^iming  and 
ending  of  pariiam&ts  are  of  pubUc  notice ;  and 
the  judges  take  notice,  when  a  parliament  is  in 
bemg,  and  when  not.    That  is  a  sufficieat  an- 
,swerjt«  that  matter. 
'  Then  for  those  many  cautions  that  have  been 
^ven  yoM^'  what  a  difficult  thing  it  is  lor  twe 
jQrisdictions  to  interfere,  Mr.  Fitzharris  is  much  . 
concerned  in  that  mitfter,  who  hath  forfeited 
his  lifi^.to  the  law  as  a  most  notorious  offender 
that  certainly  deserves  nothing  but  ^punish- 
ment; yet  be  vi^ould  fain,  live  a  little  longer, 
and  is  much  concerned  ^at  the  jiidiaatufe  of 
narliament  should  be  pr^ierv'ed.     If  it  be  not 
law,  he  shall  not  be  qipressed  in  its  but  if  it 
belaw,7£d/Jifsi{/iVi.    Certainly  no  conriden-t 
tion  whatsoever  ought  to  put  courts  of  justice 
out  of  tlieir  steady  course ;  but  they  ought  ta 
procM  according  to  the  laws  of  the  land! 

My  lord,  I  observe  it  is  an  unusual  plea, 
and  perhaps  thcyiia9  some  reason  to  put  n  so. 
It  concludes,  «  si  etuia  prccedere  vult,'  I  won- 
der they  did  not  put  in  aut  debeaf^  tha  is  the 
usual  form  of  such  pleas' ;  for  y^u  have  np  will 
but  the  law,  and  if  yeu  cannot  give  judgment, 
you  ought  not  to  be  pressed  in  it ;  but  it  being' 
•econling  to  law  that  great  offendeis  and  mal^ 
factors  should  be  brought  io  condign  ptmish- 
naent,  we  must  press  it,  whatsoever  the  conse- 

Sueuces  are.  And  if  we  did  not  take  it  to  be 
le  interest  of  ail  the  kingdom,  and  of  the 
Commons  too  as  well  as  of  the  king,  my  loid, 
«  shftuld  not  press^ ;.  but  it  is  all  their  interest 
tnatsa  notorious  a  malefactor' that  hath  cer- 
tamly  been  pilt^  of  treason  inlfae  highesCde- 
P«« ;'  and  that  for  the  utmost  advancement  of 
the  Jnte-PopiBh  Plot,  shbuUnot  escape,  or  the 
truth  be  stilkd,  hot  broug)it  into  examination 
in  the  fa^  of  the  sim,  that  all  men  may  see 
what  a  nUaihoiis  thk^  halh  been  attemjiited  to 
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raise  op  the  whole  kingdom  against  the  king : 
bat  they  ny,  ii'it  be  not  kur,  you  will  not  pro- 
ceed, it  ties  your  hands.  But,  with  submis- 
iiion,  they  hare  not  giren  you  one  instance  to 
make  good  what  they  say.  3Iany  things  hare 
been,  that  a  plea  depending  in  a  superior  court 
is  pleadable  to  the  jurisdiction  of  an  mferior 
court :  for,  my  lord,  that  is  it  we  put  upon 
them  to  shew :  if  it  had  been  pleaded  in  abate* 
OMOt,  it  would  liaye  had  its  weight,  and  been 
eoosidoied  of,  as  in  Sparry 's  Case,  where  it  was 
no  plea  to  tlie  jurisdiction. 

Put  the  case  it  had  been  a  good  impeach- 
ineot,  and  he  had  been  arraigned  upon  it  and 
acquitted ;  il'he  had  afterwards  come  to  be  in- 
dicted in  this  court,  and  the  prisoner  will  not 
plead  this  in  bar  but  to  the  jurisdiction  of  the 
court,  it  would  not  have  been  a  good  plea ; 
hut  be  had  lost  liis  advantage  by  mispleading. 
If  tlien  an  arraignment,  aud  an  aoquittai,  or 
conviction  thereupon,  is  not  a  good  plea  to  the 
jurisdiction;  then  certainly  an  impeachment 
dependiBg  singly  cannot  lie  a  good  plea  to  the 
jurisdiction.  Thbcourthath  a  full  jurisdiction 
of  this  case,  and  of- this  person,  both  of  the 
crime  and  of  the  party,  who  u  a  colnmoner ; 
and  not  only  to  find  the  indictment,  but  to  pro- 
ceed to  justice;  and  thisyou  IfcW  at  the  time 
of  the  feet  committed.  ^fW  certamly,  we  need 
not  put  cases  for  to  prove  that  the  King's- 
bench,  es|)ecially  since  the  statute  for  tr^Kiog 
treason  beyond  the  seas,  hath  an  univ^^ 
jurisdiction  of  all  persons  and  offencesr  Ptay 
then  what  is  it  that  must  out  this  court  of  then* 
jurisdiction  ?  For  all  ^e  cases  tliat  have  been, 
or  can  be  put  about  matters  which  are  not  m- 
ginaUy  examinable  in  this  court,  mdce  not  to 
the  matter  in  question :  there,  it  is  true,  the 
court  maybe  by  plea  oated  of  its  jurisdiction  ; 
cas  at  common  law,  wher&a  fact  is  done  *  super 
'  altam  mare/  and  so  pleaded,  that  puts  it  out 
ol*  the  court's  jurisdiction ;  and  that  ^as  my 
lord  Holbs's  and  nr  J.  £lliot's  Case,*  and  so 
that  was  my  lord  Shaftesbury's  Casef  too,  the 
fact  was  done  out  of  their  jurisdiction,  and  that 
may  be  pleaded  to  the  jurisdiction,  because 
they  had  no  original  jurisdictiDn  of  the  ftct; 
but  wfaete  the  crime  and  the  person  were  ab- 
•oluidy  within  the  jurisdietiun  of  the  court, 
and  th6  court  may  originally  take  cognizance 
of  it,  as  this  court  had  of  Uie  .^present  case,  I 
i^oiild  ftiin  know  what  can  out  that  jurisdiction 
less  tbao  an  act. of  parliament:  I  will  be  bold 
to  say,  the  king^b^f  his  great-aeal  cannot  do  it ; 
diar  can  an  act  of  either  House,  or  both  Houses 
together  .without  the  king,  out  the  jurisdiction. 
To  say,  their  proceediugs  ought  to  be  a  bar, 
that  is  another  case,  the  party  hath,  his  %ik- 
vantage,  aud  may  plead  it  m  abatement  ar  bar, 
as  the(»ae  reqmites:  foriftha^bad  been  an 
acquittal  or  conri^tkm,  the  par^  coidd  not 
pl€»d  it  to  the  jurisdiction.  1*hereiore  for  tbow 
cases  they  out,  when  yoa  osnie  to  enmine  Ae 
r«asoaaofdiem,  you  see  how  thty  stand,' viz. 

«  See  voL  a,  p.  990,  of  thiaCol£ctiim. 
f  Seerol.  6,  p.  1270,  of  this  Collection. 


that  the  court  had  no  original  jurisdiction. 
My  lord  Sbaftsbury  was  committed  by  the 
liords  for  a  crime  in  tbat  House ;  a  contempt 
to  tbatHouse,  be  is  brought  here,  and  it  appears 
to  be  a  commitment  in  execution.  My  lord, 
that  was  out  of  your  jurisdiction  ;  and  if  you 
h&d  bailed  him,  what  would  you  hare  done  f 
would  you  have  bailed  him  to  be  tried  here  ? 
No,  you  could  not  do  it,  and  therefore  you  pro- 
ceeded not  in  that  ca^se.  And  so  in  the  other 
caaes :  for  there  is  not  one  of  .their  cases  that 
have  been  cited  of  the  other  side,  but  where  it 
was  out  of  the  jurisdiction  of  the  court  originally, 
and  not  at  all  within  it.  As  for  the  case  of  the 
five  Lords  in  the  Tower,  because  they  say  it 
will  have  a  mighty  intluefhce  upon  them,  and 
they  nut  the  case,  that  there  was  in  December 
an  mdictment,  aud  afterwards  an  impeachment 
from  the  Commons ;  ai^  they  cite  some  opi- 
nion, given  at  the  JCouncd-board,  which  I  hope 
these  gentlemen  will  not  say  was  a  judicial  ofH* 
nion,  or  any  way  affects  this  cause :  but  tor 
that,  my  lord,  I  observe,  the  Lords  took  care 
that  these  indictments  shoukl  be  all  removed 
into  the  Lords'  House ;  so  they  did  foresee  tbat 
the  king  might  have  proceded  upon  the  indict- 
ments, if  they  had  not  been  removed  thither. 
But  our  case  now  is  quite  another  thing :  for 
tliose  Lords  were  notfulfy  within  your  jurisdic- 
tion.  You  cannot  try  a  peer  of  the  realm  for 
tiDsason  ;  and  besides,  tlie  Lords  have  pleaded 
•in  full  parliament,  where,  by  the  htw  of  par- 
liament, aH  the  peers  are  to  be  their  judges ; 
and  so  you  cannot  out  tbem  of  that  right.  Ahi 
the  reason  is  plain,  because  thereby  you  must 
do  them  an  apparent  prej  udioe ;  they  have  plead- 
ed there,  all  the  whole  peerage  are  their  triers. 
But  upon  trial  before  conunissioners,  they  must 
have  but  a  select  number  of  peers  to  be  their 
triers.  But  in  none  of  those  cases  hath  any 
judicial  opinion  been  given :  for  the  case  of  1 1 
JR.  2.  first  cited  by  sir  Fran.  Winnin^fton,  and 
tlien  by  Mr.  Pollexfen,  a  declaration  m  parUa- 
nient,  That  tliey  proceeded  according  to  the 
lawot*  parliament,  and  not  according  to  the 
common  Uw,  nor  according  to  the  practice  of 
inferior  courts  ;^nd  that  will  be  nothing  to  our 
purpose  at  all,  that  was  in  case  pf  the  Lords 
appellants.  A  proceeding  contrary  to  Magna 
Charta,  contrary  to  tiie  Statute  of  £dw.  S;  and 
the  known  privilege  of  <1^  subjei^.  But  those 
proceedbgs  had  a  countftance  in  pu^iament ; 
for  there  was  ah  oatii  taken  by  all  tne  Lords  in 
parliaraeiit,'  that  they  woidd  stand  by  the  Lords 
a|ipellanto.  And  thereupon  tbey  >vould  be  con- 
trottled  by  none,-|itnd  they  womIU  not  be  advised 
by  the  judges,  but  proceed  to  the  trying  oi  beers 
and  commoners  according  to  their  own  ^ill  aud 
pUsaSure.  And  between  that  time  of  1 1  R.  3. 
and  .1  H.  4.  see  what  havodc  they  m'ade  by 
thosejllegal  proceedings ;  and  in  1  H.  4.  you 
will  see,  tbat  these  very  lords  wei^e  sentenced, 
except  one  or  two  of  them  who  were  pardoned ; 
and  then  it  ^ii^  expressly  resolved  by  act  of 
parliament,  that  no  toxfre  appeals  of  that  nature, 
nor  any  i^ipeab  whatsoever,  should  be  any  mere 
inparhament   And  if  tM,  these  gentlemen  had 
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belt  consider  bow  tbey  make  an  impcftahaieiit 

like  an  apjieal :  for  in  tbai  statote^it  ismd,  there 

abattbe  no  more  appeals.  And  tbe  petition  upon 

which  this  act  ki  founded,  runs  thus:  theypraj 

that  no  impeachment  or  appeal  may  be  in  oania- 

ment.    But  when  the  king  came  to  make  the 

grant,  he  grants  only  for  a|^ieals,  and  principally 

t04>ut  those  Lords  appelbu^  who  were  condenm- 

ed  by  that  very  parliament.  So  that  it  is  very 

pretty  matter  at  this  time  of  day  to  like  an  im* 

peacbmentto  an  appeal. 
But,  my  lord,  toe  other  great  point  is  this. 

There  is  nothing  at  all  oerSunly  disclosed  to 

you  by  this  plea;  therefore  there  is  nothing 

confessed  by  us,  only  the  tiM;t  that  is  well  plead- 
ed: therefore  I  shall  come  to  consider  what  is 

said  by  them,  as  to  the  form  of  it.  lliey  say,  my 

lord,  that  they  have  pleaded  it  to  be  *  secun- 
dum legem  et  oons^jetudinem   parliament! ;' 

and  if  that  be  sufficieDt,  let  them  h^ve  said  what 

they  would,  that  would  hare  healed  all.    But 

I  say,  my  lord,  with  submissbn,  they  must 

disclose  to  you  what  is  the  law  and  custom  of 

parliament  in  such  case,  or  else  you  must  take 

it  upon  you  upon  your  own  knowledge,  or  you 

cannot  give  judgment.    It  is  very  well  known 

vhat.this  *  Lex  et  consuetudo  parliameuti'  is ; 

no  person  versed  in  the  records,  but  knows  it, 

thai  by  course  of  parliament  a  message  goes  up 

with  a  declaration  U>  impeach  the  party  g^ie- 

rally ;  and  then  after  there  are  articles  or  a 

bill  of  impeachment  produced.     Now  till  that 
be  produced,  sure  there  is  no  counsel  of  the 
Other  side  will  say,  that  ever  the  party  can  be 
called  to  answer.  And  because  these  gendemen 
do  pretend  to  uige-their  knowledge  herein,  I 
would  observe  there  are  three  thin^  to  be  con- 
•idered  of  the  parliament ;  the  le^slative  part, 
the  matters  of  privilege,  and  the  judicial  part 
proper  to  this  case.     For  the  legislative  part, 
and  matters  of  privilesne,  both  Houses  do  pro- 
ceed only  <  secundum  kgem  et  consuetudinem 
parliamenti ;'    but  tor  the  judicial  part,  does 
any  man  question,  but  that  in  all  tiBoes,  they 
have  been  p^^ded  and  directed  by  the  statutes 
and  laws  oi  the  Und  ?  And  have  been  ouM  of 
a  jurisdiction  in  several  eases,  as  by  ^statute 
or4  Bdw.  3.  and  1  H.  4.  And  the  Lords  in  all 
writs  of  emir,  and  all  matters  of  judgmant, 
proceed  ^  secundum  legem  teme ;'  and  ao  for 
life  and  death.     And  &ere  is  not  one  law  in 
Westminster-Han,  sFto  nmtters  of  judgment, 
and  another  in  the  court  of  the  Lsirals  above. 
But  I  will  not  trouble  yottr  kNTdship  any  lurther 
to  pursue  these  thmgs.    But  it  is  not  suffici- 
ently disckMed  to  you,  diat  there  is  any  sneh 
thing  as  an  imneaduncnt  dfluending  thnre: 
itisonlval]edged,thathewa8impea<3ied,  and 
80  nuicb  the  news-book  told  w,  tiuit  be  was 
impeached:  but  to  infer  frcwn  thence  that  there 
was  an  impeachment  carried  up  and  fedgedfor 
the  same  High  Treason,  is  no  consequence. 
And  then  it  is  alledged, «  Qur  quidem  impetitra,^ 
when  no  impeachment  b  before  set  forth,  but 
onlv  that  he  wss  impeached  generally.    And 
as  I  observed  be^bi«,  a  parson  mlghlfo  up  with 
a  mtwage  to  impeach,  bat.  that  oonnot  be  said 
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to  be  an  impaachmeat  to  which  the  party  is 
compelled  to  answer }  it  must  be  an  inpsiieh- 
ment  on  reoord,  and  appearing  on  the  taoa  of 
the  record  for  what  cnme  it  is ;  and  wjtbey 
ought  to  have  set  it  foith. 

Now  that  this  is  too  general  that  is  alledced 
here,  1  take  it  the  books  are  very  full.     When 
a  record  is  pleaded  in  bar  or  in  abatement^  the 
crimes  ought  to  be  set  out  to  appear  the  same, 
and  so,  my  knrd,  are  all  the  precedents  of  Coke's 
Entries,  53,  Holdcroft's  and  Burah's  oaaa,  and 
Watt's  and  Bray's  case  in  41  and  4%  of  queen 
£liz.    Coke's  £nt.  .&9.*   Wrott's  and  Wi^'s 
case,  4  Rep.  45,  and  in  Lewes  and  Sdbolastica's 
case,  and  Dive's  and  Manning's  case.   The  re- 
cord must  be  set  out,  that  the  court  mi^r  judge 
upon  it ;  and  the  record  must  not  be  toed  per 
pais,  but  by  itself.     But  for  what  they  say, 
plead  it  never  so  certainly,  there  must  be  an 
averment,  it  must  be  so  it  is  tive ;   but  that  is 
lor  another  purpose  than  they  urge  it     The 
reason  is,  beoause  if  it  be  for  another  fact  that 
he  hath  committed,  he  may  be  indicted  again, 
though  it  be  of  the  same  nature ;   but  whether 
of  the  same  nature,  or  not  of  the  same  nature, 
is  the  thii^  must  appear  upon  the    reosid 
pleaded,  because  the  court  must  beaaeertained, 
that  it  was  sufficient  for  the  party  to  answer  ts 
it ;  for  if  it  were  insufficient,  he  may  be  again 
proceeded  a^nst:    As  if  an  indictment  be 
pleaded   which,  was  insufficient,  thoiigh  the 
pariy  pleads  an  acqiiittal  or  conviction  upon  it, 
It  will  not  avail  him ;  for  the  court  will  proceed 
on  the  other  indictment.    And  so  is  the  resola- 
tion  in  Vaux's   case,  and  in  Wigg'a  case ; 
though  there  was  a  judgment  given  of  acquit* 
tal,  yet  he  was  tried  again.     w>  that,  my  lord, 
that  is  one  great  reason  why  it  must  appear, 
that  Uie  court  may  judge  whether  it  be  suffi- 
cient for  the  par^  to  answer*     And  you  have 
now  that  here  before  you ;  if  this  he  such  an 
impeachment  as  they  have  pleaded  it,  as  this 

Con  could  not  answer  to  by  any  law  of  par- 
ent or  other  court ;  then  it  is  not  sufficisot 
to  out  you  ni  your  jurisdiction.  And  I  do  think, 
that  by  no  law  they  are,  oraan  be  cooipeliable 
to  answer  to  a  general  impeachment  of  high 
treason.  And  to  give  you  authority  in  that, 
there  are  many  might  be  cited,  as  the  eases  of 
my  krd  Staffonl,  and  the  other  Locds  in  the 
Tower,  and  so  is  the  ancient  course  sf  parlia^ 
mmt:  with  suhmission,  I  will  he  bold  to  say, 
the  impeachments  are  all  so,  that  ever  I  met 
with.  And  it  appears  by  them,  that  they  afl 
conclude  <  centra  ooranam  et  dignitatem  regis,' 
in  uie  form  of  indictasents,  laying  some  overt 
aels  and  the  special  nartioular  erisMsfor  whkb 
the  person  is  impeached,  as  overt  acts  for  trea- 
flonraquiradby  the  statute  eftfi  Bdw.  8.  And 
I  hope  they  will  not  say,  that  vilhoaiaii  overt 
•et  laid  in  the  impeachnenty  theinqpeachment 
can  be  good.  ifthentfaisbeeaMieMlthatic 
cannot  make  the  came  appear  tene  oeart»  and 
is  ao  insnfficienty  that  As  court  canaot  give 
judgmental  take  it  yon  will  goon  n^ion  the  in- 
dictment, whieh  ohmgeth-faim  wilb n  particu- 
lar crime. 
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My  lord,  Mr.  PdReXfen  docs  put  the  case  of 
barrctry  where  stidi  arerment  is  Allowable ; 
but  that  is  a  special,  certain,  and  particular 
crime,  bat  high  treason  is  jiot  so  ;  ther^  are 
obiindaiice  of  special  sorts  of  liiffh  treason,  there 
is  but  one  sort  ofbarTetry ,  and  Uiere  are  tto  sub- 
liivisions  ;  thereibre  there  is  nothinr  to  be 
averred  bat  the  special  fact  that  midces  that 
barretry. 

Then  there  was  another  authoritv  out  of  the 
book  of  assizes  cited  by  sir  Fran.  Winnington, 
and  p-eatly  relied  upon.  A  man  ts  indict^  for 
tlie  murder  of  J.  8.  and  afterwards  for  the  mur- 
der of  J.  N.  the  former  was  pleaded  to  the  se- 
cond, with  an  arerment  that  it  is  the  same  per- 
son; .that  is  but  according  to  the  common 
form  of  ayerments,  to  be  of  matter  of  fact.  For 
if  J.  S.  was  known,  as  well  by  the  name  of  J. 
N.  as  of  J.  S.  the  indictment  was  for  the  mur- 
der of  the  same  person,  and  there  it  is  pnrefact 
averred.  But  where  it  is  essential,  as  this  case 
is,  tliat  the  particular  treason  do  appear ;  to  say, 
that  It  is  the  same  partictdar  treason,  and  to 
say,  that  matter  of  fact  arerfed  shall  enlarge  a 
record,  I  think,  is  impossible  to  be  found  any 
where.  And  of  all  the  cases  that  i  have  seen 
or  heard,  I  confisss  uOne  of  the  instances  comes 
up  to  it :  for  the  case  in  Moor,  King  and" 
Hownnlf  cited  by  sir  Francis  Winnington,  that 
Ls  an  authority  as.  expressly  against  him,  that 
nothiog  can  be  more :  for  if  there  be  an  indict- 
ment mr  itidny  in  such  a  particular  act,  and 
tt^en  he  is  indicted  again,  he  cannot  come  and 
plead  a  jg^neral  indictment  of  felony,  and  then 
arer  it  n  for  the  particular  felony,  and  so  to 
nuike  die  fiict  enlarge  the  record,  and  put  mat- 
ter of  record  to  be  tried  by  a  juiy. 

Mr.  Waflto^  was  of  opinion,  that  upon  this  I 
arerment  the  jury  may  tiy  the  fhct.  i¥hat  a 
pretty  caie  would  it  be,  that  a  jury  should 
judge  upon  the  whole  debates  of  the  House  of 
Commons,  whether  it  be  the  same  matter  or 
no ;  fbr  lllose  ddiaies  must  be  giren  in  evi- 
dence, if  such  an  issue  be  tried.  I  did  demur 
with  aO  the  care  that  I  could,  to  bring  nothing 
<9f  that  in  question ;  bttt  your  lordship  knows  u 
they  have  ever  go  much  in  particular  afi^tnnst  a 
mail,  when  they  come  to  make  ^oo<l  tAeir  im- 
peachment, they  must  ascertain  it  to  a  particu- 
lar crime ;  and  the  overt  acts  must  be  alledofed 
in  the  impeachment,  or  else  there  is  another 
ivay  to  hang  a  subjebt  than  what  is  the  king^s 
higtiway  allover  England.  And  admit  there 
^vv^as  an  intimation  of  a  purpof^e  to  impeach,  a 
message  sent  up,  and  any  judgment  given 
thereupon,  pray  consider  wliat  may  be  the 
oonsequenoe  as  to  the  government;  a  veiy 
great  matter  depends  imon  this :  if  there  be 
£iny  reoord  of  that  paniaraent,  then  is  tfie 
l-Vench  act  gone :  for  so  is  the  resolution  in  13 
«f  acohi,  where  the  journal- book  was  full  of  pro- 
ceedings ;  yet  because  there  was  no  judg- 
ment basted,  nor  no  record  of  a  judgment 
in  a  writ  of  error,  they  adjudged  U  no  session ; 
i>ut  if  any  judgment  had  been  given,  then  it 
liad  been  otherwise.  So  that  the  consequences 
of  these  things  are  not  easily  seen,  when  men 
debate  upon  touchy  matters. 


But  that  which  Ls  before  your  lordship  is 
this  point  uiK>n  the  pleading,  and  I  conceive  I 
have  ansiiiered  all  tne  prucodeAta  they  hart 
cited  \  therefore,  my  loro,  I  take  it,  with  sub>- 
mission,  there  is  nothing  of  that  matter  before 
you  oonceming  an  impeachment  depending  be- 
fore the  parliament ;  but  whatsoever  was  done» 
it  is  so  iinperfeotly  pleaded,  that  this  court  can* 
not  take  any  notice  of  it. 

Mr.  Solicitor  Gencrai,  My  lord,  I  shall  en- 
deavour to  l>e  short,  and  shall  confine  myself 
(because  I  am  tender  of  your  time)  to  the  point 
in  question  ;  which  is,  'whether  tbis  plea  be 
sufficient  in  point  of  form  ?  There  have  been 
many  things  said  on  the  other  side,  t^  Inch  I 
must  crave  leave  to  take  notice  of,  so  far  only 
as  to  shew  they  are  not  in  question  befi^re  you. 
Those  are  what  relate  to  the  matter  of  the  plea  ; 
fbr  they  argue'it  is  good  both  in  matter  and 
fbrm  :  and  from  the  matter  of  the  plea  they 
have  taken  occasion  to  debate,  whether  a  coiu« 
moner  may  be  impeached  ?  Whether  this  (^onrt 
hath  power  to  judge  of  the  privHefi^es  and 
course  of  parUameitt  ?  None  of^  which  ques- 
tions will  arise  upon  our  case  now.  Therefore 
I  win  not  now  debate,  whether  Magna  Charta, 
that  hath  ordained  that  every  man  shall  be 
tried  by  his  Peers,  and  the  statute  of  4  Edw.  3, 
which  says.  That  the  Lords  shall  not  be  com- 
pelled; nor  shall  have  power  to  give  judt^-ment 
upon  a  commoner,  have  sufficiently  secured  the 
liberty  of  the  subject  from  impeachments. 
Nor  LS  it  the  question  before  your  lordship, 
whether  you  shsdl  judge  of  any  matter  that  is  a 
right  or  pririlege  of  parliament ;  here  is  no- 
thing before  you  that  was  done  in  pariiament ; 
but  mis  is  an  indictment  for  high-treason,  com- 
mitted by  Fitzharris  in  this  county.  Now,  my 
lord,  as  ^at  is  not  the  question,  neidier  wiH  it 
be  Ae  question,  whether  an  impeadiraent  de« 
pending  in  the  House  of  Lords  against  a  com- 
moner, by  the  House  of  Commons,  wiD  bar 
this  Coort  of  jurisdiction  ?  For  though  they 
hare  entered  upon  it,  and  debated  it  at  large, 
and  seemed  to  obriate  the  objections  made  to 
that  if  it  had  been  a  question  ;  as  by  sayini^ 
that  the  king  hath  no  election,  because  this  is 
not  the  suit  of  the  king,  but  the  suit  of  the  sub- 
ject :  I  will  not  now  ex  iu%tituto  argue  &at 
point ;  but  I  will  humbly  offer  a  few  things  to 
your  lordship's  consideration,  and  I  shall  take 
my  hints  from  them.  They  say,  the  House  of 
Commons  are  the  ^rond  inquest  of  the  nation, 
to  enquire  of  treasons  and  other  high  crimes, 
and  the  V  make  these  presentments  to  the  Houss^ 
ofLorJf.  Now  when  such  a  presentment  is 
made,  it  is  woKhy  consideration,  whether  it  be 
not  a  presentment  for  the  king ;  for  an  im- 
peachment does  not  conclude  as  aii  appeal 
does,  hut  *  contra  Ugeantifle  suse  debitum,  et 
*  eoronam  et  dignitatem  domini  regis ;'  so 
far  it  is  the  king's  suit.  In  an  impeachment 
the  witnesses  for  the  prisoner  are  not  sworoi 
the  prisoner  hath  not  counsel  for  his  life  in 
matter  of  fact,  as  m  cases  of  appeal,  at  the 
suit  of  the  subiect,  he  hath.  The  king  may 
pardon  part  ol  the  sentence,  it  was  done  so  in 
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Rick  the  2nd*s  time,  and  it  was  done  so  lately 
in  my  lord  Stafford's  case ;  but  take  it  for  a 
supposition  tbat  It  is  the  suit  of  the  people, 
yet  that  cannot  preclude  the  kbff  from  his  suit 
ndther  ;  for  at  cprnmou  law  berore  the  statute 
of  3  Hen.  7,  where  a  man  had  an  ap^l  for 
murder,  the  king  had  not  his  hkuds  tied  up, 
not  to  proceed  upon  the  indictment:  it  had 
been  used  so,  I  do  agree,  and  so  it  is  recited, 
that  it  had  been  used  so,  in  the  statute  of 
3  Hen.  7,  but  there  was  no  positive  law  for  it, 
nor  could  it  hare  been  pleaded  in  bar  or  an  in- 
dictment, that  the  indictment  was  within  the 
year,  but  the  kin^  used  to  stay  out  the  year  in 
favour  of  that  suit  But  since  the  statute,  the 
use  is  otherwise ;  and  the  reason  why  they 
proceed  immediately  is,  because  now  an  ac- 
quittal or  an  attainder  upon  the  mdictment  is 
no  bar  to  the  appeal,  but  the  party  may  go  on 
in  his  appeaL  I  mention  this,  because  the 
consequence  which  they  urge  as  such  a  dismal 
one,  will  be  nothing ;  which  is,  what  if  he 
should  be  acquitted  here,  be  could  not  plead 
'  auter  foitz  acquit,'  so  would  be  twice  brought 
in  jeopardy  for  the  some  offence.  For  it  is  the 
same  in  all  cases  of  appeals,  a  man  comes  in 
jeopardy  twice  if  he  be  indicted  within  the 
year,  and  attainted  or  acquitted  witliin  the  year, 
it  is  no  bar  to  tlie  appeal.  But  this  is  not  like 
the  case  of  an  appeal  for  murder  neither  ;  for 
though  it  hath  been  used  discretionally  in  the 
Court  to  sbiT  the  suit  of  the  king,  and  to  prefer 
the  suit  of  the  subject,  it  was  then  because  the 
subject  hod  the  first  and  nearest  concern,  as 
the  son  in  the  death  of  his  father,  and  it  did 
mostly  concern  him  to  prosecute  it.  The  king 
is  concerned  as  the  fquutain  of  justice  only,  to 
bring  ofienders  to  condign  punishment ;  but 
the  nearest  damage,  and  the  first  to  be  pre- 
ferred, was  that  of  the  party  who  had  lost  his 
rekition.  Now  the  reason  of  that  turns  quite 
contrary  here :  for  as  in  that  case  the  subject 
had  the  nearest  concern  in  the  loss  of  his  father, 
and  so  was  best  mtitied  to  the  suit ;  so  ui  tliis 
case  that  very  reason  will  have  the  king's  suit 
to  be  preferred :  for  there  is  no  treason  hut 
against  the  king,  and  in  treason  against  bunself, 
the  kin^  has  the  neaiest  concern,  and  the 
wrong  is  primarily  and  originally  to  himself. 
And  the  subjects  damage  is  but  a  consequence 
of  that,  as  all  hurt  to  the  king  must  needs 
hurt  the  people.  So  the  kiug's  suit  is  to  be 
preferred  here,  as  the  subjects  was  in  the  other 
ease. 

Now  for  the  objection  that  ha8  been  made , 
That  if  you  try  this  man,  upon  the  same  reason 
you  majr  try  the  Lords  in  the  Tower.  Their 
case  is  different,  as  hath  b^en  already  observed 
by  Mr.  Attorney*;  and  that  which  has  been 
done  by  the  Lords  in  that  case,  to  me  does 
rather  seem  to  imply,  that  this  trial  may  be  in 
this  case.  For  if  the  Lords  afler  an  impeach- 
tnent  brought  up  agftinst  the  five  Lords  in  the 
Tower,  ami  after  m  special  manner  in  the 
articles  which  does  ascertain  upon  what  they 
do  proceed,  have  thought  fit  notwitiistanduig  to 
remove  the  indictment  by  Certiorari  into  par- 


liament (for  so  it  was  in  fact)  that  no  prose- 
cution might  be  upon  them ;  then  certainly 
th^  thought  the  Kmg's  Court  might  procecKl 
witnoutdoinffso. 

My  lord,  f  will  'mention  no  more  upon  this 
matter,  but  leave  it  to  your  lordship's  con- 
sideration :  but  as  to  the  form  of  the  plea,  I  do 
conceive,  vrith  submission,  it  is  not  a  formal 
plea. 

We  know  here  of  no  form  of  pleading  an  in- 
dictment, but  what  does  set  forth  the  indict- 
ment particular ;  the  precedents  are  so,  it  is  so 
in  Vaulx's  case,  and  aJl  the  precedents  that  I 
have  seen  :  so  is  the  precedent  in  Ra&t.  £nt. 
where  in  an  appeal  die  defendant  waged  battle, 
the  plaiutifi*  replies  he  was  formerly  indicted, 
he  sets  forth  the  indictment  particularly.  All 
the  precedents  are  so,  and  the  law-books  re- 
solve it  must  be  so  ;  as  Wrott  and  Wigg-'g 
case,  where  the  defendant  in  an  appeal  of 
murder  by  the  wife  pleads,  that  he  was  in- 
dicted for  manslaughter  before  the  coroner  of 
the  teige,  and  coroner  of  the  county,  for  killings 
the  husband  at  Shepperton,  in  tne  county  of 
Middlesex,  and  had  his  clergy  with  reference  to 
the  record,  and  the  usual  averments ;  with  this 
farther,  that  lie  averred  that  Slicpperton  at  the 
time  of  the  in<fictment  atid  death  was  within 
the  verge.  To  which  the  plaintiff  demurred, 
and  judgment  for  the  plaintiff.  Now  two 
things  arc  resolved  by  this  judgment. 

1 .  llia^  it  is  necessary  to  set  forth  the  whole 
record  of 'the  indictment,  or  otherwise  they 
ought  not  to  have  given  judgmebt  for  the  plain- 
tiff by  reasoikthe  indictment  was  sufficient,  as 
it  was  pleaded,  in  that  it  did  not  say  that  Shep- 
perton was  witliin  the  verge,  wliicb  was  ne- 
cessary to  entitle  the  coroner  of  the  vei^  to  a 
jurisdiction,  because  being  pleaded  with  re- 
ference to  the  record  upon  Nut  tiel  record 
pleaded,  and  the  reconl  thereupon  brought  in, 
that  defect  might  have  been  cured. 

2.  That  no  averment  offset  can  supply  that 
which  should  appeal'  upon  record,  therefore  the 
averment  that  Sliepperton  was  within  the  vei^e, 
did  not  mend  the  matter,  though  confessed  by 
Uie  demurrer  as  much  as  it  is  m  this  case,  that 
it  is  the  same  treason. 

But  they  say*  there  b  a. difference  between 
this  case  and  those  which  I  have  put*;  for  that 
it  is  the  course  pf  parliament  (of  which  your 
lordships  miitit  take  notice),  to  impeach  general ; 
so  they  could  not  have  pleaded  otherwise  tlian 
they  have  done,  unless  they  had  pleaded  it 
otherwise  Uion  the  cases  were;  this  reason 
holds  rather  the  other  way  ;  for  if  in  any  case 
such  a  general  way  of  pleading  with  reference 
to  the  record  were  to  be  aAlmitted,  it  wei^  ia 
caae  of  an  indictmcpt,  because  the  Court  knows 
there  is  no  indictment  but  what  does  pmpticu* 
larly  set  forth  the  felony,  which  when  produced, 
is  capable  qf  being  applied:  but  here  if  the 
record  be  brought  in,  it  will  no  more  ascertain 
the  matter  of4ne  impeachment,  than  tb$$  plea 
does  already.  And  whereas  they  say  your 
lordship  is  bound  to  take  notice  of'^  the  course 
of  parliament,  so  your  lordship  will  take  notice 
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too,  that  it  is  not  the  course  of  parliaments  to 
try  any  man  liponsnch  a  general  impeachment. 
I  nerer  heard  of  any  man  (I  speak  it  with  sub- 
missioo  to  them  tliat  know  better)  that  was 
brought  to  plesCd  Not  Guilty  upon  a  general 
impeachment  of  high-treason ;  that  isj  upon 
the  Commons  bare  saying,  we  do  impeach  such 
an  one  of  hi^h-treason.  I  know  none  that 
erer  was  brought  tp  answer  that  general  accu- 
sation. 

And  now,  my  lord,  as  the  plea  is  nought 
for  not  setting  out  the  record,  so  is  the  aver- 
ment,  with  submission,  insufficient  too.  For 
though  he  does  arer,  That  the  treason  in  the 
indictment,  and  the  treason  for  which  he  was 
impeached,  are  one  and  the  same,  and  not 
divers  affirmatively  and  neg^atirely ;  vet  as  this 
case  is,  he  on^ht  to  have  said,  That  tne  treason 
for  which  he  is  indicted,  and  the  treason  men- 
tioned in  the  impeachment,  is  one  and  the 
same :  For  if  he  was  impeached  eeAerally  ^r 
high-treason,  without  mention  of  paitiuul^», 
it  is  impossible  to  be  reduced  to  a  certainty :  So 
it  is  an  arerment  of  a  fact  not  capAble  to  be 
tried. 

First,    Because,  with  submisaaon  to  these 

Siitlemen  that  hitve  said  ft,  the  debates  of  the 
ouae  of  Commons  aip  not  to  be  given  in  evi- 
dence, and  made  public  to  a  jury :  Nay,  ^they 
are  not  always  possible  to  be  reduced  to  a  cer- 
tainty,  as  the  circumstances  may  be ;  for  they 
do  not  always  particularly  resolve  upon  what 
narticularB  they  will  accuse  befbre  they  go  up, 
but  a  general  aDegation serves  the  turn:  So 
that  such  averment  is  not  triable  per  paiSy  be- 
cause as  the  case  may  be,  it  may  not  be  capa- 
ble of  any  eertabtyfrom  the  debates  of  the 
House  of  Commons. 

Another  reason  is,  because,  hy  this  way  of 
pleading,  tnroceedings  must  be  staid  for  treason, 
though  subsequent  to  the  impeachment,  which 
no  man  yet  has  pretended  to  say :  For  suppose 
now  a  general  impeachment  lodged,  and  a 
treason  aflerwards  committed  by  the  party,  I 
think  no  man  will  Ba;^,that  the  House  of  C!om- 
mons,  when  they  bnng  up  their  special  mat- 
ters, cannot  make  even  this  subsequent  treason 
an  article  upon  that  impeachment ;  neither  can 
it  be  said  tnat  sdch  averment  as  this  is,  upon 
such  plea  pleaded  to  a*i  indictment  here  below, 
would  be  repugnant,  because  there  is  no  time 
at  all  laid  in  the  imp^chment  as  it  is  here 
pleaded,  nor  no  time  when  the  impeachment 
was  brought  up ;  so  that  it  cannot  appear  to 
the  court,  wheCher  the  treason  in  the  indict- 
ment be  subsequent  or  not :  The  consequence 
of  which  is,  we  must  tiy  whether  the  House 
of  Commons,  upon  this  general  impeachment, 
did  intend  to.  proceed  to  try  him  for  a  fact 
committed  afler  the  impeachment  carried  up. 
My  lord,  this  would  be  to  affirm,  that  a  pian 
nncc  impeached  in  parliament  shall  never  be 
tried  for  any  ofTence  ;  it  would  be  like  that  Pri* 
Tilegium  Ctericale  which  they  made  use  of  to 
exempt  themselves  from  punishment  for  all 
oiTences. 

But,  my  lord,  we  do  ^nk  upon  the  whole 

VOI^  VIII. 


matter,  without  entering  upon  the  debate,  whe- 
tfiera  particular  impeachment  Iwl^-ed  in  the 
House  of  Lords  Hoes  preclude  the  Tting  from 
his  proceedings,  we  have  a  g-ood  case  upon  this 
plea ;  for  that  is  not  a  que^ition  necessary  to  be 
resolved,  though  it  be  not  granted  by  the  king 
neitlier.  But  the  question  is,  Whether  this 
be  a  formal  plea,  and  whether  here  be  sufK- 
cient  matter  set  forth  upon  record  to  bring  tliat 
other  matter  into  question,  and  tie  up  the  hands 
of  the  court? 

Serj.  Jrfferies,  My  lord,  Acre  hath  been 
already  enough  spoken  in  this  case,  I  shall  de- 
sire only  to  offer  one  word  to  that  single  pouit, 
viz.  the  informality  of  the  plea ;.  which  1  take 
to  be  the  sole  question  in  this  case :  For  to 
argue,  whether  because  there  was  no  biO. 
passed,  or  decree  made  in  the  House  ef  Lords 
^though  the  articles  had  been  carried  up,)  the 
mipeftchment  did  not  fall  to  the  ground  by 
the  dissolution,  I  conceive  altcus^ether  impro- 
I>er ;  for  I  thmk  it  does  not  attect  the  ques< 
tion :  Tliotigh  I  desire  to  take  notice  that  sir 
Fr.  Winnington,  Mr.  Williams,  and  Mr. 
Wallop  were  all  mistaken :  For  there  were  no 
such  concessions  made  J>y  any  of  the  king's 
counsel  the  other  day,  as  they  alled^ ;  be- 
cause we  did  not  ihhak  It  to  be  the  que8tM>ni  and 
therefore  made  no  discourses  about  it 

But,  my  lord,  I  desire  first  to  take  notice  of 
a  case  or  two  that  hath  been  cited  on  the  otlier 
side ;  and  then  I  shaU  apply  myself  to  that 
which  is  the  question  before  yen  at  this  time. 
Tliey  dte  the  case  of  the  Lords  in  the  Tower  as 
a  jpjgment  for  them,  which  seenos  to  be  a  judg- 
ment against  them :  For  by  the  Lords  ^franting 
a  Certiorari  to  remove  the  judgments  mto  par- 
liament, thej  seem  to  be  of  opmion,  that  not- 
withstanding they  were  impeached  befor^the 
Lords,  yet  there  miglH  have  been  proceedings 
below  upon  those  mdictments,  had  they  not 
beoi  ranoved ;  and  there  they  remain  to  this 
day.  Nay  further,  to  those  impeachments 
ther  have  pleaded  to  issue,  which  m  read  for  a 
trial :  But  in  the  case  at  bar,  there  only  is 
an  accusation,  without  any  further  proceedings 
thereupon. 

And  as  to  the  ease  of  my  lord  Shaftesbuiy, 
that  makes,  strongly  for  us  as  1  conceive.  Mr. 
Justice  Jones's  opinkm  was  taken  notice  of  by 
sir  F.  Winnington,  that  they  would  not  meddle 
by  any  means  with  matters  depending  in  par- 
Uament :  But  I  must  rememW,  he  tnen  gave 
this. reason  lor  his  opinion,  because  the  parlia- 
ment was  then  in  being.  And  I  must  humbly 
put  your  lordship  in  mind,  that  the  whole 
court  did  then  declare,  That  if  the  parhament 
had  been  dissolved,  they  would  have  said  some- 
thing more  to  that  case.  I  do  not  say,  that 
they  would  have  given  such  or  such  a  judg- 
ment ;  but  I  atlenoed  at  the  bar  at  that  time* 
and  I  appeal  to  the  memory  of  the  court,  if  the 
court  did  not  then  make  such  a  declaration. 

But  now  to  the  question  :  Without  all  per- 
ad  venture,  the  cases  cited  by  Mr.  Pollezfen  are 
true.  If  I  bring  a  general* Jo  iff^i/af as  riirtiMp- 
sU  for  wares,  sold  and  del^ered,  and  after 
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luring  a  particular  Indthitatut  assumftit  for  vuch 
and  such  wares,  naming  the  particularB,  the 
party  may  come  and  plead  in  bar,  and  aver  it  is 
for  tnesame  thing ;  and  it  is  a  good  averment, 
because  there  is  sufficient  matter  set  ibrth  in  tbe 
record  to  support  such  an  averment :  For  the 
doubt  is  only,  whether  the, particular  goods  men- 
tioned in  the  second,  be  not  the  same  that  wer^ 
intended  under  those  general  words  (goods  and 
merchandi/es)  in  the  first. 

'  But  suppose  there  had  been  only  an  account 
brought  and  no  declaration  put  in,  could  then 
the  oefendant  have  pleatted  siich  a  plea  wiUi, 
sirch  an  averment,  when  there  was  not  suffici- 
ent matter  of  record  set  forth  in  their  pleading, 

whereby  the  court  might  be  able  to  give  a  jndg- 

meof,  or  put  it  into  a  way  of  trial »  whether  it 

was  for  tlie  same  or  not. 
And  is  it  not  so  in  this  case  ?  there  being  but 

a;  bare  accusation :  For  I  still  ke^p  to  the  mfor- 

mality  of  theplea^g,  and  I  take  it  not  to  be 

such  a  dangerous  case,  as  these  gentlemen,  of 

t^e  olher  side  do  pceteiid,  for  you  to  deternoiine 

it.     For  lam  sure  it  will  be  better  for  the  court 

td  answer,  if  ever  they  shall  be  r equined,  that 

ttiey  have  performed  their  du^,  and  done  jus- 
tice according  to  their  'consciences  and  meir 

oaths,  than  ever  to  be  afraid  of  any-  ithreata  or 

bugbears  from  the  bar.  Iivx- 

•  .  For  would  not  they,  by  this  moniiervf  plead- 
ing, put  upon  your  lordships  &  difficulty  !• 

judge,  %yithout  any  thing  contained  in  the  im- 

peachm<'Qt  to  giiide  yoiir  iudgment»  whetheir 

the  prisoner  be  impeached  ror  the ,  same  tiling 

ftr  which  he  isinilicted?  May  not  tiie  trea- 

spn  intended  in  t)iis  impeachi^ent  be  for  clip- 

pjnff  or  coining  of  money  ?  for  it  is  generally 

saia  tobcouly  for  High-Treason«  How  comes 

this  t>"n  to  be  helped,  so  as  to  be  any  way  is-    any  partiouiar  person  shall  limit  them  to  this 

suable,  and  be  tried  ?  Shall  it  be  by  that  way    or  that   particular  treason  before-hand  ;    m^ 

Mhich  Mr.  Wallop  laid  down,  that  if  Mr»  At-    surely 


fbrtb  the  Commons  jo  parliament  m»y  iameacfr 
or  not  impeach  a  commoner,  before  the  Lordit. 
in  parliament,  or  where  the  Lords  may  admit 
or  not  admit  of  such  impeachments  ?  That  is 
not  the  case  here,  as  I  humbly  conceive,  nor 
will  I  meddle  with  it:  I  shaUonly  speak  to  the; 
validity  of  the  plea  aecordiog  to  law.    Now,  I 
sav,  tMt  this  plea  of  the  prisoner  as  thus  plead- 
ed cannot  be  good  to  out  this  court  ofjuria* 
diction' :  For  nrst,  the  prisoner  cannot  be  ad- 
mitt^  to  make  tbe.avennffi^  in  this  ntea,  that 
the  treason  mentioned  in  the  impeachmebt  in 
parliament,  and  ihot  contained  in  thiain^ctment 
IS  the  s^me ;  for  if,  as  the  gentlemen  that  ar- 
gued on  the  other  ttde«  m^,  that  this  court 
must  take  notice  of  the  proceedings  and  law  of 
pai'tiament,  then  you  wi&take  notice  that  no 
person  is  there  tried  upon  a  general  knpeacb- 
ment  of  treason.    Special  articles  are  always 
first  exhibited :  In  this  case  then  either  th^ 
House  of  CommMis  have  carried  up  sp^al  ar- 
ticles against  the  prisoner  to  the  liords  In  par- 
liament or  wA ;   if  the  I{ouse  have  done  it^ 
then  the  plea  might  .have  been  pleaded  better  b^ 
setting  forth  the  articles(which  is  part  of  whaa 
they  say  on  the  other  side,  that  at  could  be 
pleaded  no  better,}  fur  then  it  Would  have  ap-^ 
peared  plainly  wKeiher  the  treason  were  th« 
same  or  not.    If  tlie  articles  are  not  carried  up» 
shall  it  lie  in  the  mouth  of  any  particular  per- 
son to  say,  what  articles  the  Commons  in  Par- 
liament would  have  carried  up  ?  Shall  any  sin- 
gle person  be  admitted  to  say,  what  the  House. 
would  have  done,  before  the  House  itself  says 
it  ?  In  cases  of  impeachments  it  lies  in  the  dis* 
ci^on  and  judgment  of  the  Commons  upon  de- 
bate to  exhibit  what  articles  they  in  their  wisdoms 
fihall  think  fit ;  and  sure  it  shall  never  come,  that 


t6rney  had  taken  issue,  the  jury  must  have 
tried  tlic  question  by  having  (he  debates  of  the 
House  of  Consmons  given  in  evidence  ?  Cer- 
tbinly  that  cannot  be,  my  lord.  If  there  were 
but  one  sort  of  treason,  there  migl^  be  some 
colour  for  this  sort  of  pleading ;  but  th^rie  are 
divers  kinds  of  trea^on^  and  bow. is  it  cajNdile 
to  he  tried  ?  Who  can  prove  the  intentions*  of 
the  Hobsc  of  Commons,  before  they  are  come 
to  a  resolution  ?  and  therefore  cannot  be  given 
in  evidence,  or  be  regularly  brought  intojudg- 
.mcnt. 

Therefore  we  rely  upon  the  Hnfortjaali^  and 
uncertainty  of  the  pleauling  only,  and  meddle 
not  with  Ine  question,  wheSier  an  impeachment 
in  the  Hoase  of  Lords  supersedes  anmdictpient 
in  the  King's-bench  ?  For  we  say^  they  have 
not  pleaded  it.  so  substantially,  as  to  .enable  the. 
court  U»  judge  upon  tbe  ouestion  :  And  there-' 
fore  we  pray  your  lordnUp's  judgment,  tha^ 
die  plea  may  be  overruled. 

Sir  Fran.  WUfiins.  My  lordj  there  has  been 
so  much  of  your  tune  already  taken  up  by 
tliose  gentlemen  that  liave  argued  befoce  me, 
tliat  I  shall  be  Tery  short  in  what  I  have  tosinr. 

The  question  is  AOt  at  this  time|  how  m 


Now  suppose  in  such  a  case  as  this,  after 
such  a  ulea  plea^ed^  the  Commons  upon  delibe- 
ration shoula  carry  up  articles  quite  different  ^ 
such  a  plea  then  would  appear  to  )>c  a  stark  lie* 
and  the  pleading  and  aUowmg  of  it,  an  apparent 
delay  oi  justice.  So  that  1  conceive,  roy  lord, 
the  prisoner  shall  by  no  means  be  admitted  (nor 
indeed  can  it  be,  to  aver  the  intention  of  th« 
House  of  Commons,  which  cannot  be  tried)  he- 
fore  they  have  declared  it  themsdves;  and 
therefore  I  conceive  the  plea  to  be  naught  for 
that  reason. 

But,  my  lord,  I  conceive  thai  the  prisooer*s 
iplea  is  in  tor  another  reason,  becawMs  the .  court 
IS  this  case,  by  any  thing  e^qpiessed  in  thb  plea,, 
cannot  discem.nor  take  notice  ivhetiier  it  be  the 
sanoe  treason  or  not. 

Now  the  reason  why  die  jnecord*  a^  this  cas^ 
is«  ought  to  bealMged  specially,  is'becaiise  the;, 
matter  contained  in  it  miay  phiinly  appear,  to 
the  doitft,  and*  then  by  that  means  tn^  court 
ntightiudgewhetheritbe  the  same  treason  or 
not.  Now  treason  generaUy  alledge^.in  tW 
in^teachment,  is  the  fKnns,  and  the  pacticttlar 
treason  mentioned  in  the  indictment'  is  onK:  a 
speci«Sf  a«A  tttajtvenaent  in  die  pka  %  uai 
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^he  'V'enns  and  th*;  species  is  the  same  ;  which 
is  absurd^  itnd  ii'  aHoMned,  tends  to  hood-wmk 
and  bfind  the  courts  instead  of  making  the  mat- 
ter plain  for  then*  judgment. 

Pleas  ought  to  be  plain  and  certain,  because 
Ihe  court  upon  them  a^edged,  is  to  jtidge  either 
of  men's  estates  or  lives  ;  and  for  that  reason 
the  matter  ought  to  come  plainly  and  taiHy  be- 
fore them,  that  wrong  may  be  done  to  neither 
party  by  reason  of  the  obscoreness  or  doubdTul- 
ness  of  the  allegation :  If  therefore  the  hood- 
wink be  brought  instead  of  a  pin,  it  ought  not 
to  be  allowed.  And  therefore  for  these  reasons 
(fi>r  what  I  have  farther  to  say^  has  been  already 
said  by  others)  I  conceive  it  on«pht  to  be  over- 
ruled.    I  humbly  submit  it  to  tlie  court. 

L.  C.  J,  You  have  done  yonr  arguments, 
gentlemen,  on  all  sides  P 

CwingeL  Yes,  my  lord. 

L.  C.  J.  Look  yoo,  gentlemen,  PU  tell  you, 
you  faaretftk^i  np  a  great  part  of  our  time. 
We  never  intended,  when  we  assigned  four 
counsel  to  Mr.  Fitzharrts,  that  thev  all  should 
make  formal  arguments  in  one  day,  it  is  the 
first  time  that  ever  it  was  done  ;  but  because 
it  is  as  you  press  it  in  a  case  of  bkiod,  we 
were  wiUing  to  hear  all  yon  could  say,  that 
yon  might  not  afterwards  say,  but  tnat  yon 
were  fufly  heard  on  all  sides.     But  in  truth, 
I  mtnt  teU   you,   you    have  started  a  great 
many  things  that  are   not  in  the  case  at  all. 
We  b«te  nothing  to  do  here,  whether  the  Com- 
mons House  at  this  day  can  impeach  for  trea- 
son any  commoner  in  the  Hoose  tf  Lords ; 
we  have  nothinj^   to  do   with  this,  what  the 
L^rds*  jorisdiation  is,  nor  with  this  point,  whe- 
ther an  iin|[ieadmient   in  the   Lords'  floiis^ 
(when  the  Lords  are  possessed  fiilly  of  t)ie  im- 
peachment) does  bar  the  bringing  any  suit;  or 
binder  the  proce^ng  in  an  inferior  court: 
But  here  we  have  a  case  that  rises  opon  the 
i>)eft(fings;  whether  you  have  brought  here 
before  us  a  suifident  plea  to  take  away  tfie  ju- 
risdictioD  of  the  court,  as  yon  have  meaded  it, 
that    wfll    be  the  sole  point  that  is  before^: 
And  you  have  heard  what  excejitions  have  been 
toade  to  th^  form,  and  fo  the  matter  of  your 
pleadings    We  do  ask  you  again.  Whether  yoii 
think  you  are  able  to  mend  your  pleading  in 
any  tluog,  fbf  the  cotnt  wiH  not  catch  ^oa, 
if  yvu  Imve  any  thing  wherein  you  can  amend 
k,  either  jq  matter  or  form  ?    If  you  wDl  let 
as  know  if,  \f  e  shall  consider  of  it ;  bnt  if  yon 
have  not,  if  you  abide  by  this  plea,  then  ^Ve 
do  Aide  it  is  not  reasonabte,  lior  will  be  ex- 
pectedf  0^  OS  in  a  matter  of  tliis  consequence 
to  give  our  iudgment  concerning  this  plea  pre- 
sent!^.   All  the  cases  dted  concerning  facts 
done  in  (Miament,  and  where  they  have  en- 
deavonredf  I*  hare  them  examined  her6,  ore 
notlni^  to  tbepnrpQle  Bt  all.    For  plainly,  w^ 
do  not  aBtrume  to  oursdve^  a  jtiraidiction  tor  en- 
oiihv  of  such  miitters :  For  words  spoken,  or 
fkcts  done  in  itit  Commoite  Hmi86,  &c  iXk  th6 
Lords,  we  caQ  wntie  to  qnesimn  here,  nor  for 
any  thing  of  thatniitoi^,  wbidb  tak^  otf  ttont 
arthiBtMeeiryotfUiye^eD ;  but'oorqdes- 


tion  is  biurely  upon  the  pleading  before  us,  Whe- 
ther we  have  a  sutiiicient  pleading  of  suoh  an^ 
im|>eachment  as  can  foreclose  the  hands  of  the 
court  f  And  as  to  that,  we  shall  take  some- 
reasonable  time  to  consider  of  it ;  we  will  not 
precipitate  in  such  a  case,  but  deliberate  well 
upon  it  before  we  give  our  judgment.  Take 
back  your  prisoner. 

AU,  Gen.  Before  he  goes  away,  we  hope 
yon  will  set  |i  reasonable  time,  as  sliort  as  you 
can,  to  have  him  come  again,  for  your  judg* 
ment. 

L.  C.  J.  Mr.  Attorney,  we  cxm  send  for  hira 
when  we  please,  to  come  hither  by  jnle  ;  you 
see  this  business  has  come  on  in  the  busy  part 
of  a  term,  and  it  is  impossible  tor  the  court  to 
attend  nothmg  but  this,  we  will  take  some  liea-' 
sonable  time. 

Then  Fitzharris  was  carsied  back  to  the 
Tower. 

On^Tuesday,  May  10,  Mr.  Attorney  taioved 
the  couttto  appomt  a  day  for  their  jiici^ment  oa 
the  plea,  and  tor  Fitzharris  to  be  brought  up, 
which  tiky  apjpbinted  to  be  the  next  morning. 

And  acconungly  on  Wednesday  momuig. 
May  11,  he  was  brought  from  the  Tower  to 
Westminster- hall. 

Att .  Gftu  My  k)id,  I  pray  that  Fitzharrii 
0Uiy  be  brdught  to  Uie  bar. 

L  C.  J.  where  is  the  Ueotenaiit  of  thii 
Tower  ?  ]Bid  him  bring  Fitzharris  to  the  tetf; 
(which  was  done.) 

AtL  Oen.  My  kird,  I  ptay  yoiir  judgment 
on  the  plea. 

X.  C.  J.  Mr.  Fftsharri&i  you  have  been  j^- 
raigned  here  for  High  Treason,  and  it  is  fop 
endeavouring  and  compassing  the  king's  death^ 
add  Other  treasons,  specially  mentioned  in  this 
hidictment ;  you  have  pleaded  here  to  tTic  juris- 
dilTtioh  of  this  court,  that  there  tvas  an  im|)each<^ 
moot  against  you  by  the  CdmDnons  ot  £ng« 
land  in  parliament,  before  the  Lords,  for  th« 
crime  6f  Hi^^treason ;  and  you  do  say,  &at 
that  impeachment  is  yet  in  force ;  and  you  do 
say,  by  way  of  averment,  that  this  trepsoa 
whereof  you  are  now  mdicted,  and  the  treaton 
whereof  you  were  impeached  by  the,  CoDanaoiii 
of  Enghuid,  before  the  Lords,  are  one  and  the 
SSLihe  treason.  And  upon  this  the  Attorney 
Genera!  for  the  king  hath  demurred,  and  you 
have  joined  in  demurrer:  And  wehayehe&i4 
the  aigtmtents  of  yotlr  counsel,  whcim  We  as* 
signed  to  argue  it  for  you ;  we  have  heard  thexf^ 
at  larg;e,  and  have  considered  of  vour  cas^  ambng 
ourselves ;  and  upon  full  consideration  and  deb^ 
beration  concerning  yotir  case,  ana  all  that  hath 
bee6  said  by^oUr  counsel,  and  uponco^fer^nca 
thatwei  haVe  had  with  some  other  of  the  jud^, 
we  are  three  of  us  of  opinion,  that  your  pick 
is  not  sufficient  {o  bar  this  court  of  its  huisdic- 
,tion  ;  niy  brotli^r  Jones,  my  brother  KJ)fmpiid, 
atifl  my^1f,.are of  opinion  that yobr  |>led  is  in- 
sttfficl^nt^  my  brother  Dolben  not  being  resul^ea, 
buft  doabting  concerning  H.  And  theirefoi-e  thb 
cbtii%  does  order  and* award,  Tliat  yovl  staff  aD(- 
swerover  to  this  trcMon* 
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CL  of  Crown.  Edward  Fitzhsms,  hold  up 
thy  hand. 

Fttrharrif,  My  lord,  I  desire  I  may  haro 
liberty  to  advise  with  my  counsel  before  I  plead. 

L.  C.  J,  Mr.  Fitzliarris,  when  you  pivposed 
a  difficulty  you  had  in .  a  matter  of  law,  jthe 
court  were  iiilling  to  assign  you  counsel ;  be- 
cause it  is  Hnown  you  cannot  be  a  fitting  per- 
son to  advise  yourself  concerning  the  law.  But 
as  to  this,  we  cannot  assign  you  counsel ;  i|  is 
only  a  matter  of  fiict,  whether  you  be  guilty  or 
not  guilty.  Therefore  in  this  case  you  cannot 
have  counsel  allowed  to  advise  you. 

Fit2h,  My  lord,  I  desire,  befiMne  I  plead,  or 
do  any  thiAg  of  that  nature,  that  1  may  make 
an  end  of  my  confession  before  your  lordship, 
and  some  of  the  privy  council. 

L.  C.J,  Look  you,  Sir,  fur  that  you  have 
trifled  with  us  already  ;  you  pretended  you  had 
Aome  scruples  of  conscience,  and  that  you  were 
now  become  another  man,  and  would  reveal 
and  discover  the  whole  of  this  design  and  Plot, 
that  you  are  said  to  be  guilty  of  here :  but  yon 
have  trifled  several  tii^ies  concerning  it,  and  we 
can  say  nothing  concerning  that  now ;  we  must 
now  have  your  plea:  ifalierwards  you  have 
a  mind  to  confess  and  be  ingenuous,  you  may 
doit;  but  now  you  must  eiwer  plead,  or  not 
plead. 

Fitzh.  My  lord,  1  have  some  witnesses  « 
great  way  off,  and  I  desire  time  to  have  them 
ready  for  my  defence. 

CLofCr.  Edward  Fitzharris,  hold  up  thy 
hand  (which  he  did)  ;  thou  hast  been  indicted 
of  high-treason;  upon  that  indictment  thou 
hast  been  arraigned,  and  hast  plnded  to  the 
jurisdiction  of  &is  court.  To  which  Plea  his 
nisyesty's  Attorney- General  ha^i  demurred, 
and  thou  hast  joined  therein :  and  upon  the 
whote  matter,  this  Court,  upon  matui:^  and 
considerate  deliberation,  is  of  opinion,  that  thou 
oughtest  to  answer  over.  How  sayest  thou, 
»ri  thou  Guilty  of  the  high-treason  wliereof 
thou  hast  been  indicted,  and  hast  beqa  ar- 
raigned, or  Not  Guilnr  ? 

FUgh.  Not  Guilty. 

CL  ofCr.  Cul.  Prist  &cl  how  wilt  thou  U 
tried? 

Fifxh.  By  God  and  my  country. 

CL  of  Cr,  God  send  thee  a  good  deliverance. 

X.  C.  J.  Now  if  you  hare  any  thing  to  move, 
do  it  We  could  not  hear  your  motion  till  you 
had  pleaded ;  for  the  method  of  the  Court  must 
be  observed. 

FiiMh,  I  have  some  witnesses  at  a  dtomSe, 
my  lord. 

X.  C-  X  Where  are^our  witnesses  ? 

JFT/iA.  I  have  one  witness  in  Holland,  a  very 
material  on^;  that  I  am  much  oonceflied  to 
have  for  my  life. 
.    Justice  Juna.  What  is  his  name  f 

Fitzh,  His  name  is  Steward,  my  lord. 

X  C.  X  Look  you,  MrJ  Fitzhairii,  I  will 
tell  youy  reasonable  time  is  allowed  to  all 
men  to  make  their  defence  in  ;  but  when  a 
man  is  in  HoBaiid,  Iknow  not  what  time  yon 
win  take  for  that 


Fitsh.  What  time  your  lordriup  thinks  fit 
for  a  man  to  return  from  thence  hither. 

X.  C.  X  Lsok  yoa,.  Mr.  Attorney,  why 
should  not  we  allow  Mr«  Fitzharris  time  for 
his  trial  till  next  term  P 

AU.  Gen.  I  think  he  bath  not  offered  any 
thing  to  entitle  him  to  it  He  doth  not  tell  us. 
and  I  would  fain  know  what  the  witnesses  will 
prove. 

Juij^tice  Do/6e».  It  may  be,  Mr.  Attorney,  he 
will  confess  what  it  is  that  witness  ca^n  prove. 

Alt.  Gen.  For  the  whole  proof  in  a  case  of 
treason  lies  on  our  side. 

X.  C.  X  Conunonly,  and  primafaeie,  it  does 
so ;  but  there  may  be  some  thinp  that  the 
prisoner  nuiy  ^ve  m  evidence  for  himself  that 
mav  be  matenal  for  him  to  urge  lor  his  defence. 

Fitzh.  My  lord;  I  know  not  whether  it  be 
safe  for  me  to  tell  what  he  can  say. 

Justice  Jones.  Then  you  reserve  it  wholly  in 
your  own  judgment,  whether  he  be  a  matoial 
witness,  or  no  ? 

Fitxh.  If  my  lord  chief  justice  pleases,  I 
will  acquaint  him  ill  private  with  U. 

Att.  Gen.  I  never  saw  any  good  effect  of 
these^  private  proceedings.  If  he  have  any 
thing  to  offer*  he  may  do  it  publicly,  in  the 
face  of  justice :  and  therefore  I  desire  he  may 
be  tried  this  term ;  for  he  bath  had  a  whole 
term's  notice,  and  time  enough  to  consider 
\  what  persons  are  material  witnesses  for  him. 

Justice  Joneg.  Unless  Ite  do  shew  good  cause 
to  the  contrary,  he  must  he  tried  this  term. 

Att.  Gcfi.  And,  my  lord,  where  it  is  in  the 
same  county  where  tlie  fact  was  committed, 
there  is  the  less  reason  to  stay  ;  criminab  in 
high-treason,  the  &ct  must  be  plain  and  evi- 
dent against  them. 

X.  C.  X  IiOo1&  you,  Mr.  Attorney,  peradven- 
ture  he  hath  been  miule  to  depend  upon  his 
plea,  and  hath  been  advised  so  to  do. 

Fitzh.  Yes,  my  lord,  and  have  hem  doee 
prisoner,  and  not  allowed  to  speak  with  any 
body. 

L.  C.J.  If  so,  then  it  may  be  a  swprize 
upon  him.' 

Fitzh.  My  lord,  I  have  been  allowed  nothing 
to  prepare  for  my  defence. 

Solicitor  GeneroL  My  lord,  be  ought  to  be 
provided  for  his  trial  this  term.  1  do  not  know, 
my  lord,  what  witnesses  he  can  pretend  -to 
have;  the  fact  was  done  in  Middlesex  here, 
and  the  proof  of  the  circumstances  of  that  fiu3t 
do  arise  here ;  and  I  do  not  know  what  sur- 
prise he  can  complain  of.  As  to  the  witness  be 
tells  you  of,  that  is  in  Holland,  he  doth  not  tell 
you  to  what  purpose  he  is  «  witness ;  so'  that 
you  may  know  whether  it  be  material  or  not 
I  know  ver3r  well,  my  lord,  in  the  Old  -Bail^t 
when  the  priests  did  ui|^  it,  that  they  had  wit- 
nesses beyond  theses  in  other  countries,  they 
were  not  suffered  to  del^  their  trial  upon 
such  a  pretence.  We  must  submit  it  to  jotxr 
krdship's  discretion :  but  we  suppose  it  will 
not  be  a  precinitouB  jprooeeding*  he  having 
notice  of  his  trial  all  this  tena. 

X.  C  X  Mr.  Attoroeyi  trulyi.Binoe  he  pr»- 
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tends  hen  sitrprised, aoi iMidi depended  apon 
bis  plea.  Mad  Jbath  witMMet  that  nsqiiiie  tome 
time  to  letch,  we  think  it  reaaoiiable  that  he 
should  have  till  the  next  term  ;  and  we  will 
defer  it  till  then.  We  are  all  of  that  opinion^ 
(espeoally  it  beingf  such  a  kittle  deby )  to  enable 
hhn  to  hare  what  witnesses  ^e  doth  pretend 
to  hare. 

Att,  Gen.  My  lord,  1  nerer  desired  in  this 
case,  nor  in  any  other,  nor  e?er  shall  do,  that 
.  justice  he  precipitated.  1  know  these  open  and 
fair  trials  proceed  with  such  equal  steps  to  all 
parties,  that  we  need  not  be  hasty-;  and  there- 
fore, if  jour  lordship  be  of  Aat  opinion,  I  sub- 
mit to  it,  so  it  be  the  first  week  of  tlie  next 
term. 

X.  C  /.  The  first  weeJtit  cannot  be. 

Att.  Geu.   Within  the  first  seven  days,  I 


X.  C.  X  The  first  Thursday  in  the  term. 
And  take  notice,  Mr.  Fitzharna,  that  is  the  day 
appointed  for  your  trial. 

FiigA,  .1  desire  liberty  to  see  my  wife,  and 
hare  a  solicitor  in  the  mqan  time.     » 

,L.  C.  X  I  wUl  tell  you,  tor  that,  Mr.  Fttz- 
harris, the  Court  w(^uld  never  deny  any  thing 
of  that  nature  to  any  one  in  your  condition  and 
circumstances  ;  but  your  wife  makes  an  ill  use 
of  the  liberty  we  granted  her:  and  if  she  do 
make  an  ill  use  of  it,  then  tlie  Court  must  re- 
strain her,  and  hold  their  hands  over  her.  If 
we  were  satisfied  she  would  use  the  liberty 
lawfully,  and  not  abuse  it 

Fiish,  My  lord,  I  am  sure  she  will  nse  it 
lawfully  hereafter,  and  make  no  ill  use  of  it. 

L  C.  J.  Lack  you,  upon  her  good  usage  of 
it,  if  she  win  f inriy  demean  herself,  an^  not 
aboae  it  again,  we  are  willing  to  take  off  the  last 
rule,  and  she  shall  have  the  same  liberty  she 
had  before  that  rule. 
,  Sol,  Gen,  With  this,  if  your  lordship  please, 
we  desire  there  may  be  some  other  judge  of 
her  prudenoe  besides  herself,  and  the  heutenant 
of  the  Tower  be  by, 

iUzA,  My.  lord,  I  desire  I  may  have  a  soli- 
citor ;  Ibr  he  was  never  allowed  to  come  and 
apeak  to  me,,thoogh  I  had  a  rule  ibr  him. 

X.  C  X  Look  jpoj  as  to  your  counsel  now, 
which  was  the  main  reason  why  you  prayed 
a  sofictari  we  eaanot  allow  you  them  any 
more;  for  now  we  are  come  to  a  matter  of  fact 
only,  and  we  cannot  by  the  ndes  of  law  allow 
yottCooiMcL  Therefore  what  need  you  have 
of  a  solicitor,  1  cannot  tell ;  his  business  before 
was  to  go  fii^m  yon  to  the  counsel,  and  firom 
them  to  yon,  which  is  erased  now.  But  this, 
Mr.  Attorney,  if  he  have  a  desire  to  see  papers 
and  would  send  for  any  papers  that  concern  his 
defence,  so  as  thi^  contain  no  new  treasonable 
matters  and  contnvanees,  he  ought  sure  to  have 
them;  and  if  he  have  papers  at.  his  house,  or 
any  where  else,  which  he  deshea  to  make  use 
of  m  his  own  dcfimce,  bong  inspected  by  the 
heutMiant,  to  see  tlistthere  be  no  matter  of  evil 
centaiDed  in  them,  he  may  have  one  to  do  that 
for  him  without  any  danger. 

M.  fitfn- I  do  not  oppose  it,  my  lord;   but 


I  desire  that  all  eaotion  may  be  used  diat  can 
be ;  Ibr  this  aoiiciler  of  h»  b  a  lawyer,  and 
writes  tracts  of  law :  but  any  thing  material 
for  his  defence  I  am  not  against. 

X.  C.  X  Mr.  Attorney,  you  need  not  fear  any 
harm  will  be  that  ways :  fpr  he  is  not  to  speak 
with  him  akne. 

Mrs.  Fitsharris.  I  hope  his  solicitor  may 
come  to  him  to  take  instructions  how  to  send  for 
hiswitoesses. 

Just.  Jones.  You  can  tell  how  to  do  that, 
surely,  without  a  solicitor. 

X.  C.  X  Just  as  the  last  rule  was,  let  there 
be  another  rule  made  :  for  he  must  have  all 
just  advantages  to  enable  him  for  his  defence. 

Fifth,  I  hope  I  shall  have  a  rule  of  court  to 
make  my  witnesses  appear. 

Just.  iJolben.  That  you  may  have  without  a 
motion. 

X.  C.  X  We  will  give  you  any  thing  that 
will  enable  you  to  make  a  (air  defence. 

CL  of  the  Cr.  He  shall  have  subpoenas  for 
his  witoesses. 

X.  C*.  X  Then,  Mr.  Fttzharris,  3rou  must  ex- 
pect no  other  notice.  You  must  take  notice 
now,  that  upon  the  first  Thursday  in  the  next 
term,  yoq  txp  to  receive  your  trial  here.  Take 
theprisoti^i'bkdk. 

Att,  Gen.  In  order  to  his  trial,  I  desire  tlie 
sheriff  raaj^  bring  in  the  freeholders  book  to  the 
clerk  of  the  crown,  to  strike  the  jury. 

X.  C.  J.  Mr.  Attorney,  we  will  consider  of 
that,  how  far  can  we  do  that,  and  the  course  of 
the  court  shall  be  obeerved.  But  I  doubt  how 
we  can. 

Ail  Gen,  That  is  &e  practice  in  trials  at  the 
bar. 

X.  C.  X  In  civil  causes,  but  not  in  criminal, 
that  I  know  of. 

Att,  Gen,  We  have  reason  to  desire  it ;  be- 
cauaewe  are  afraid  of  some  practice  in  thia 
cause,  and  fear  there  may  be  some  odd  carriage 
in  the  return  of  them. 

FUxh.  May  I  not  see  my  wife  before  I  go 
hence? 

X.  C  X  With  all  our  hearts ;  she  may  go 
to  yoQ,  and  wiA  you,  Sir,  if  you  please :  we 
vrill  not  hinder  you  of  hercompany,  so  she  carry 
hersdffairiy. 

Then  the  Lieutenant  took  back  his  prisoner. 


The  Trial  of  EDWARD  FITZHARRIS,  at 

•the    King's- Bench,    for    High-Treason, 
June  9,  1681.    Trin.  33  Charles  II. 

ON  Thursday  June  9,  1681,  Edward  Fitz- 
harris  was  brought  to  tiie  bar  of  the  court  of 
Kinfif*s-bench  ;  and  the  court  being  sat  proceed* 
ed  thus : 

Mr.  Thompton,  My  lord,  I  moved  yon  the 
other  day,  that  before  Mr.  Fitzharris's  trial,  he 
might  give  such  evidence  as  he  had  to  JpJ^ 
against  sir  John  Arundel  and  sir  Richard  Veil- 
ing, concerning  the  death  of  sir  Edmundbury 
Godfrey,  betbre  he  be  convicted  of  treason  i  and 
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"we  nndersliood  that  it  was  ibe  direction  of  ihe  | 
court,  that  we  might  move  it  thb  morning  be- 
fore conyiction,  that  he  might  declare  VLpaa  oath 
here  in  court  what  he  knows  of  that  matter 
ajrainst  those  gentlemen :  for  after  he  is  con- 
victed, 1  helieFB  it  will  be  too  late  for  us  to  think 
of  it.  Mr.  GodiVey  hath  a  gr^at  deal  of  reason 
to  desire  What  I  how  move,  that  his  brotHer's 
murderers  may  be  prosecuted ;  and  we  hope 
all  the  favour  that  can  be  granted  in  such  a 
case  will  be  granted  unto  us :  for  there 
bath  been  a  desi^  of  late  set  on  loot,  to  make 
it  be  befieved,  Siat  sir  Edmundbury  God- 
frey murdered  himself,  notwithstanding  that 
clear  eTiiience  that  hath  been  already  given  of 
this  matter,  and  notwithstanding  that  several 
persons  have  been  convicted  and  attainted  upon 
(hatcfvidence.  So  that  these  gentlemen  thmk 
themselves  obliged  to  prosecute  the  matter 
ai  far  as  they  can,  and  oeg  of  your  lordship, 
that  what  can  be  done  fi>r  them  may.  And 
particularly,  that  he  may  perfect  his  discovery 
against  the  two  named  at  his  last  examination 
before  the  grand-jury ;  and  that  his  examinalk»i 
about  them  mar  now  t>e  taken  by  the  court. 

X.  C.  J.  Look  you,  Mr.  Thomp^n,  that  that 
T<m  moved  before,  had  some  reason  in- it,  that 
be  might  be  examined,  and  g[ive  evidence  to  a 
grand-jury,  and  ive  told youne should  ;  btit  if 
9iere  m  never  a  grand-jury  sworn  yet,  who  can 
he  give  evidence  to  ?  Would  you  have  us  take 
bis  examination  and  afterwards  give  it  in  evi- 
^neeto  the  grand -jury  P 

Mr.  Thtnnp,  My  lord,  I  only  say,  then  It  is 
our  hard  hap  that  he  is  not  exammed  before 
a  grand-juiT.  » 

X.  C.  J.  llut  do  you  think  it  is  fit  for  you  to 
BAove  this  now  ? 

Mr.  Thomp.  My  lord,  I  understood  it  was  per- 
nntted  me  by  the  court  the  other  day,  to  move 
again ;  and  f  move  by  the  direction  of  my  di- 
#Dt,  and  I  submit  it  to  your  lordship. 

JL.  C.J.  You  know  it  cannot  be  granted. 
Go  on,  and  swear  tibejory. 

FUzh.  My  lord,  I  beg  that  m^  wife  and  sofi- 
dtor  may  be  by,  to  hefp  and  assist  my  memory. 

X.  C,  /.  Let  your  wife  be  by  you,  if  She 
Uplease,  and  if  you  thmk  it  is  any  advantage  to 
you,  with  an  our  hearts ;  if  she  will,  tet  her  gv 
down  to  you. 

CL  of  Crown.  Cryer,  makeanOyes:  Who- 
ever can  inform,  &c. 

Alt,  Gen.  My  lord,  I  know  not  what  the  ef- 
'lect  of  this  may  be :  if  his  wife  be  instrucCed  to 
instruct  him,  that  ought  not  to  be  permitted, 
with  submission :  Suppose  she  should  come  to 
prompt  him  (and  for  certain  she  is  well  docu- 
mentized)  that  your  loHship  wonH  suffer. 

Serj.  Jejferkt.  My  lord,  sAie  comes  pDrepared 
ifidi  papersin  her  hand. 

Mrs.  jF*i/jrAarrtf.  I  won't  shew  them  without 
tfly  lord's  permisaion. 

X.  C.  J.  If  she  brings  any  papm  that  are 
drawn  by  counsel,  prepared  for  him,  witbotit 
daubt  it  is  not  to  be  attowed. 

Mrs.  TitzharrU,  No,  no  j  it  is  only  wy  own 
HHte  OMttonuidui&s. 


X.  C.  /.  Wbatsoev^is  'Mtten  by  her  hus- 
band, for  help  of  lus  memory  in  matter  of  fact, 
let  her  do  it. 

Fifxharris*  My  lord,  I  humbly  beg  my  so- 
ticitor  may  be  by  me  too. 

X.  C.  /  We  allow  of  no  solicitors  in  cases 
of  High -treason. 

CL  of  Cr.  £dward  Fitzharris,  hold  up  thy 
hand  (which  he  did) :  Those  good  men  which 
thou  shah  hear  called,  and  personally  ap-- 
pear,  Sec. 

FUzharrii.  My  lord,  I  desire  they  may  be 
distinctly  named  as  they  are  in  the  pannel,  that 
I  may  know  how  to  make  my  cliallen^. 

Sol.  Gen.  My  lord,  I  most  hiunbly  offer  it 
to  your  Iordship*s  consideration,  for  the  prece- 
dent's sake,  woether  any  person  can  assisit  th^ 
prisoner  as  to  matter  of  iact  ? 

X.  C.  J.  Yes,  and  it  is  always  done  to  takr^ 
notes  for  him  to  help  his  memory. 

Seij.  Jefferieg.  But,  my  lord,  I  would  ac- 
(]i«aint  your  lordship  what  is  the  thing  we  find 
in  this  case ;  here  is  A  particular  note  given  in 
to  the  prisf^per  of  the  jury,  oray  be  sure  to  chal- 
lenge such  and  such,  and  don't  cliallenge  the 
rest.  God  forbid  but  his  memory  should  be 
faelped  in  matters  of  fact,  as  is  usual  in  these 
cases ;  but  no  instructions  ought  to  be  given 
him,  8ure«  And,  my  lord,  the  example  wUl  go 
a  ipreat  way ;  and  therefore  we  are  in  yodr  lord- 
ship's directions  about  this  matter. 

FitzAarrit.  My  lord,  I  hope  it  is  but  just,  for 
1  have  had  aU  the  disadvantages  in  the  worid.  I 
have  been  kept  close  prisoner,  and  have  not  been 
permitted  to  have  any  one  come  to  me,  to  help 
me  in  my  preparation  for  my  trial. 

Ati.  ucn.  IVIy  lord,  1  pray  your  judgment  in 
point  of  law  ;  Idonbt  hot  you  will  do  the  king 
right,  as  well  as  the  prisoner  ;  I  could  not  g^  a 
copy  of  the  pannel,  till  last  night  abOtit  four 
o'clock:  Here  is  prepared  a  copy,  with  crosses 
and  marks  who  he  should  challenre^  and  whtf 
not ;  and  truly,  my  lord,  since  I  had  the  pan- 
nel upon  looking  over  it,  I  do  fold  the  sheriff 
hath  returned  three  anabaptist  preachers,  and  I 
know  not  how  many  fanatics  t  And  since  thera 
are  such  practices  as  we  find  in  this  case,  we 
doubt  there  mspf  be.  more  ;  and  therefore  1  pray 
she  may  be  removed. 

Mn.  FUzharriA  1  wii  not  be  remof^d. 

Fiizharrii.  Is  it  fit  or  reasonable  for  mtf  that 
I  should  stand  here  without  any  help  P 

AU.  Gen.  In  case  you  be  guilty  of  dus,  yon 
deserve  no  great  favour. 

Mrs.  Fitzharris.  Surely  die  court  wiU  never 
soffer  the  king's  oounsd  to  take  away  a  man's 
lifo  at  this  rate. 

X.  C.  J.  Mrs.  Fitzharris^  you  nratt  give  good 
words :  And  if  you  vriUnot  be  modest  and  civA 
I  promise  you  we  wiU  remove  yon  Meaently . 

Mrs.  Fiizkarrig.  If -you  do  remove  me,  libat 
if  the  worst  yoiKcan  do  tome:  WhatelMmld  I 
come  here  for,  without  I  may  hel^  my  boaband  f 

X.  C  J.  if  sheifo  btkig  him  aMroeiiotta  ta 
except  affmnst  such  and  sadb  jwy-dMn,  alie 
does  misbehave  herself,  aad  must  be  removed, 
N  AU*  Ocji,  ThtB  pa|«r  thst  we  BpeA  of  is  a 
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copy  of  the  panael ;  and  there  are  parliGiiltt 
marks,  a  great  many. 

Sol.  Gen,  A  woman  hath  a  very  great  privi- 
lege to  protect  her  hoshaad ;  hut  I  never  yet 
knew  that  she  had  liberty  to  bring  him  instrac- 
tions  ready  drawn. 

>lrs.  FiCzharris,  Mv  lord,  the  lady  marchio- 
ness of  Winchester  did  assist  in  the  case  of  my 
lord  Stafford,  and  took  notes,  and  gave  him 
what  papers  she  pleased. 

£.  C.  J.  Sure  it  is  no  such  huge  matter  to 
let  a  man's  wife  stand  by  him,  if  she  will  de- 
mean herself  handsomely  and  fairly. 

Att,  Gen.  It  is  not,  if  that  were  aO ;  but  when 
she  comes  with  papers,  instructed,  and  with 
particular  directions,  that  is  the  assigning  him 
counsel  in  point  of  fact. 

L.  C.  J.  Let  her  stand  by  her  husband  if  she 
be  quiet:  But  if  she  he  troublesome,  we  shall 
soon  remove  her. 

FUth,  It  is  impossible  I  should  make  my  de- 
fence without  her.* 

Scrj.  Jefferiet.  I  see  it  is  a  perfect  formal  brief. 

Mrs.  Fitzk,  Must  he  have  nothing  to  help 
himself? 

FUzk.  In  short,  the  king's  counsel  would 
take  my  life  away,  without  letting  me  make 
my  deience. 

Alt.  Gen .  1  desire  not  to  take  any  papers  from 
him,  if  they  be  such  as  are  permitted  by  law. 

Sol.  Gen.  My  lord,  his  innocency  must  mske 
his  defence,  &^d  nothing  eke. 

Seij.  Jefferies.  My  lord,  we  are  in  your 
lordship's  judgment^  whether  you  will  allow 
these  papers. 

L.  C.  J.  Let  us  see  the  piiper. 

FiUk.  My  lord,  I  will  deliver  them  to  my 
wife  again. 

L.  C.  J.  Let  it  be  so. 

CI.  (f  Cr.  Can  sir  William  Roberts  (wlxo 
Qid  not  appear) :  Sir  Biichael  Heneage. 

Sir  ili.  Heneage.  My  lord,  lanisoill,  I  can- 
not attend  this  cause. 

L.  C.  J.  We  cannot  exciue  you,  sir  Miebael, 
if  there  be  not  enough  besides,  it  is  not  in  our 
power  to  excuse  you. 

Skr  M.  Heneage.  I  must  suffer  all  things  ra- 
ther than  loserov  health. 

jL  C.  J.  Well,  stand  by^  till  the;  rest  are 
called. 

C4  0f  Cr.  Sir  William  Gulston,  Nicliolas 
Qatnton,'Ohar1es  Umphrevile  (they  did  not  ap- 
pear) :  John  Wildman. 

Alt,  Gtn^  My  lord,  I  desbrehe  may  be  asked 
before  he  be  called  to  the  book,  whether  he  be  a 
free-holder  in  Middlesex  ? 

Major  Wildmau.  t  am  a  prosecutor  of  this 
person  ;  for  I  was  a  parliament-man  in  the  last 
D^o^iament;  and  I  dare  not  appear,  my  lord, 
tor  fear  cff  bmg  questioned  for  breach  of  the 
privileges  of  the  Commons. 

Alt.  Gen,  My  lord,  I  pray  he  mav  answer 
that  question  whether  he  be  a  free-holder  in 
Mid<fle^x  ? 

Migor  Wildman.  I  pray  to  be  excused,  upon 
a  Tery  good  reason  ;  I  was  o^e  of  them  tW 
voted  w  Impea^hmeat  against  this  maa. 


All.  Gen*  Are  you  a  free-hokicr  of  Middle^ 
■ex,  upon  vour  oath  f 

X.  C.  J.  Look  you,  major  Wildman,  yon 
are  returned  upon  a  paoael  here,  yon  have  ap- 
peared, and  your  appearance  is  Koorded}  you 
must  i^iswer  suoh  questions  as  are  pv^  to  you  ; 
it  is  uot  in  your  power  to  deny* 

Major  Wildman.  I  beg  tae  excttie  of  th« 
coiiity  I  eaxuiot  serve  upon  the  jury. 

L*  C.  J.  If  yoa bent)  free-hoUfer  the kw will 
excuse  you. 

M&jor  Wildmau.  Perlyips  there  may  be  somo 
estates  in  my  name  that  may  be  fi-eehulds  i 
perhaps  I  may  be  some  truttee^  or  the  Kke. 

Alt,- Gen.  Have  you  any  freehold  in  your 
own  right  in  Middlesei^  ? 

Major  Wildman,  I  donU  know  that  I  have  % 
if  it  be  in  the  right  of  another,  or  as  trustee, 
I  take  not  that  to  be  a  freehold . 

CI.  of  Cr,  Call  Thomas  Johnson. 

Mrs.  Fitzh.  Let  him  be  sworn,  there  is  no 
exception  against  bfm. 

L.  C.  J.  Hold  youjp  peace,  or  you  go  out  of 
court  if  you  talk  again. 

Mrs.  FUzh.  I  do  not  say  any  thing  tiiat  is 
anyhann,mylord. 

CL  of  Cr.  Swear  Thomas  Johnsonryoa  shall 
well  and  truly  try,  &c. 

Fitzh.  My  lord,  I  pray  the  derk  may  not 


ar» 


L.  C,  J.  It  may  he  he  does  not  catt  theni  as 
they  are  mentioned  and  set  down  in  the  pannel, 
for  all  have  not  speared  ;  but  calls  those  whose 
apnearaoce  is  recorded.  * 

C/7.  of-  Cr.  I  have  called  them  as  they  ai^ 
here  set  down. 

L.  C.  J.  Well  kt  them  all  be  called  for ; 
may  be  they  will  appear  now  that  did  not  appear 
before. 

CI.  ofCr.  Maximilian  Beard. 

Mt.* Beard.  My  lord,  I  deahre  to  he  excused, 
I  am  very  infirm  and  v^y  ancient,  thveeseore 
and  fifteen  years  of  age,  at  least. 

X.  C.  J.  Why  did  the  sheriff  return  you?  If 
you  be  of  that  age,  you  should  be  put  out  of 
the  freeholders  bmik.  Bui  stay,  you  are  here 
irapannelcd,  and  have  appeared  ^  if  there  bf 
enough,  we  will  excuse  you. 

Justice  Jonet.  He  ought  to  have  viitnesses  of 
hb  a^e ;  and  if  he  would  not  have  appeared, 
he  might  have  had  a  writ  of  privilege  for  his 
discharge  in  regard  of  his  age. 

X.  C.  J.  Wdl,  we  will  set  by  him ;  if  there 
be  enough  besides,  we  will  spare  him. 

Cl.  of  Cr.  Isaac  Honywood  (he  did  not  ap- 
pear) :  Lucy  Knightly  (who  was  sworn) :  Hen* 
ry  Baker. 

Att,  Gen,  My  lord,  I  challenge  him  fbr  tka 

kiiv* 

Filzharris,  My  lord,  why  should  he  chal- 
lengehim?  I  desire  to  know  the  law,  whether 
the  two  foremen  should  not  tiy  the  ehaUeoge* 
and  not  the  coiut  or  the  pounsel. 

Seg.  Maynard,  If  the  long  ehalleiige,  he 
hath  time  to  sjiiew  cmiseliU  the  panntf  he  gone 
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through ;  the  law  will  hare  the  minvs  mpeeti ; 
bitt  if  there  want  any  thing,  the  king  miist 
shew  good  cause. 

CLofCr.  Edward  Probyn. 

Alt.  Gen,  I  challenge  him  for  the  king. 

CI.  qfCr,  Edward  "Wilford  (was  sworn.) 

Fiizharrit.  My  lord^  must  not  Mr.  Attorney 
shew  hiscanse  now? 

L.  C.  Jf  Look  you,  Mr.  Fitzharris,  aAef 
side  may  take  their  exception  to  any  man; 
but  the  cause  need  not  he  snewn  till  the  patmel 
18  gone  through^  or  the  rest  of  the  jurors  chal- 
lenged*. 

Ct.qfCr.  John  Kent,  of  Stepney. 

Mr.  Kent.  My  lord,  I  an  no  freeholder. ' 

L.  C,  J.  Then  you  cannot  be  sworn  here 
wpon  thisjury  f. 

C/.  o/'Cr,  JohnWillmore. 

AtL  Gen.  We  challenge  him  for  the  king. 

Fitzharrii,    For  what  cause  ? 

Scij.  Jeff,.  We  win  shew  you  reasons  here- 
ofler. 

CLofCr,  Alexander  Hosey  (was  sworn:) 
Giles  Shute. 

Att.  Gen.  Are  you  a  fi^peholder,  Sir  f 

Mr.  Shute.  No. 

Alt.  Gen.  Mr.  Whitaker  is  got  near  him,  and 
lie  tells  him  what  he  is  to  do,  my  lord.' 

Fitih.  Here  is  the  lieutenant  of  the  Tower 
between  me  and  him. 

Soj.  Jeff.  But  the  bar  is  no  fit  place  for  Mr. 
Whitaker,  he  is  not  yet  eaUedta  the  bar. 

CL  of  Cr,  Martin  James. 

Att.  Gen.  Are  you  a  freeholder,  Surf 

Mr.  James.  Yes.  ' 

Att.  Gen.  Then  swear  lum,  (which  was 
4<nie.) 

CI.  of  Cr.  Nathanael  Grantham. 

Att.  Gen.  Are  you  a  freeholder,  Sir? 

Mr.  Grantham.  No. 

CI.  of  Cr.  Henry  Beiling. 

Att.'Gen.  Are  you  a  freeholder,  Sir  ? 

Mr.  Beiling.  Ves. 

Fitxh.  Then  I  challenge  him. 

Cl.qfCr.  Benjamin  X^nnis. 

Att.  Gen.  -Is  he  a  freeholder  ? 

Mr.  Df ftaif.  No. 

Att.  Gen.  My  lord,  yon  see  what  practices 
here  are,  most  of  the  jury  are  nofrteholders. 

Cl.ofCr.  John  Preston,  (did  not  appear:) 
^ohn  Viner,  of  White  Chapel. 

Att.  Gen.  He  hath  fetched  them  from  all 
cornen  of  the  town  here,  yet  not  all  of  them 
freeholders  neither. 

CL  tff  Cr.  Swear  Mr.  Viner,   (which  was 

~ ■         ..    -  ■  -  -■ 

*  "  Here  the  Chief  Justice  did  not  shew  the 
same  fiiTOur  tQ  Fitzharris,  which  he  afWwarjs 
shewed  to  count  Coningsmaik,  in  directing 
him  how  to  make  the  king  shew  cause,  by 
challenging  all  the  rest"  ^ote  in  former  Edi- 
tion. 

t ««  Id  loH  Russeirs  Trial,  <  no  freehoM'  was 
lioi  allowed  to  be  a  good  challenge,  and  seve- 
ral, though  no  iraeiiolders,  were  a4initted  to 
be  sworn  on  die  jury.  The  like  in  cok  tfidney 's 
Case."    Note  in  former  Edition.  "• 


done.)  William  Withers,  (was  sworn :)  Wil- 
liam Cleare,  (sworn :)  Thomas  Goffe,  (swoib:) 
Abraham  Greaves. 

Att.  Gen.  Ask  hhn  if  he  is  a  freeholder? 

Mr.  Gremxt.  No.    . 

CI.  of  Cr<.  HsBiy  Jones. 

Att.  Gen,  Is  he  ji  freeholder .' 

Mr.  Jonet.  No. 

CL  of'Cr.  Ralph  Farr. 

Att,  Gen.  Ask  him  the  same  question. 

Crier.  Are  you  a  freeholder,  Sir  ? 

Mr.  Farr.  Yes. 

CLefCr.  Then  swear  him,-  (whidi  was 
done.)    Samuel  FredKidy. 

'Att.  Gen.  Are  you  a  freeholder.  Sir  ? 

Mr.  Freebotijf.  Yes. 

Att.  Gen.  Then  swear  him,  (which  was 
done.)  ' 

a.  of  Cr.  Gilbert  Urwin  of  Covent-^rden 
(did  not  appear.)  Edward  Watts,  of  West- 
minster. * 

Att.  Gen.  Are  you  a  freeholder.  Sir  ? 

Wmtti.  Yes. 

Att.  Qeii.  Then  we  challenge  you  for  the 
kmg. 

CLqfCr.  John  Bradshaw  of  Holbom  (did 
not  appear :)  Isaac  Heath  of  Wapniog  (no 
freeholder :)    Edward  Hutchins  of  nestmni* 


Att.  Gen,  We  challenge  him  for  the  king. 

CL  of  Cr.--  John  Lockinr  of  Westminster,     . 

Att.  Gen.  Are  von  a  freeholder  ? 

Mr.  Loekkr.  Ves. 

Att,  Gen.  Then  swear  him. 

CL  of  Cr.  Count  these.    Thomfts  Johnson. 

Cner.  One,&c. 

The  names  of  the  twelve  sworn,  are  these ; 
Thomas  Johnson,  Lucy  Kjughd^,  Edward 
Wilfonl^  Alexander  Hosey,  Maitin  James, 
John  Viner,  William  Withers,  WHliam  Okave, 
Thomas  Goffe,  Ra)(>h.Farr,  Samuel  Free- 
body,  and.  John  Lockier. 

CUqfCr.  Edward  Fitzharris,  hold  up  tfiy 
hand.  Gentlemen,  you  that  are  sworn,  look 
i^n  the  prisoner,  and  hearken  to  your  charge. 

Jl^tzh.  My  lord,  I  humbly  beg  pen,  ink, 
and  paper.  . 

L.  C.  J.  Let  him  have  pen,  ink,  and  paper. 

CL  of  Cr.  You  shall  have  them  presently  ; 
(which  were  eixen  him.) 

"  He  stands  indicted  by  the  name  of  Edward 
Fitzliards,  late  of  the  parish  of  St.  Slaitin's  in 
the  Fields,  in  the  county  of  Middlesex,  gent,  for 
that  he  as  a  false  traitor  against  the  most  ilkis- 
trious,  and  most  exoellent  prince,  our  sovcreigii 
lord  Charles  the  Second,  by  the  grace  of  God 
king  of  England,  Scothmd,  France,  and  Ire- 
land, his  natural  lord ;  not  liaving  the  fear  of 
God  in  hii}  heart,  nor  weighing  the  duty  of  his 
allej^ce,  but  being  moved  aiid  seduced  by  the 
instigation  of  the  devil ;  the  love,  and  true  due 
and  natural  obedience,  which  a  true  and  faith- 
ful subject  of  our  said  sovereign  lord  th^lunjg^ 
towards  him  our  said  sovereign  lord  the  kimr, 
should,  and  of  ri^ht  ought  to  b^,  wholly  wm- 
drainng ;  and  with  all  his  might  iutendintf  the 
peace  and  comniOB  tranquillity  within  this  nn^- 
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(Jom  of  England  to  disturb,  and  war  and  rebe]«> 
lioa  against  our  said  sovcieigu  lord  tbe  king  to 
stir  up  and  mo?e ;  and  the  government  of  our 
said  sovereign  lord  the  king,  nitbin  this  king- 
dom of  England,  to  subvert ;    and  our  said  so- 
vereign loni  the  king  from  &e  title,  honour, 
and  r^ral  name  of  the  imperial  crown  of  his 
kingdom  of  England  to  depose  and  deprive ; 
and  our  said  sovereign  lord  the  king  to  death 
and  fmal  destruction  to  bring  and  put,  the  22il 
day  of  February,  in  the  33rd  year  of  the  reign 
ot'  our  soTereign  lord  Charles  the  Second,  now 
king*  of  England,  <&cc.  and  diTera  other  days  and 
time^  as  well  before,  as  after,  at  the  parish  of 
St.  Martin's  in  the  Fields,  in  the  county  of 
Middlesex,  traitorously  did  compass,  imagine, 
and  intend  the  killing,  death,  and  final  destruc- 
tion of  our  said  sovereign  lord  the  king,  and  the 
sttifaeDt  government  of  this  his  kingdom  to 
change,  and  alter,  and  wholly  to  subvert,  and 
him  our  said  sovereign  lord  the  king,  that  now 
is,  from  the  title,  honour,  and  regal  name  of  the 
imperial  crown  of  his  kingdom  of  England  to 
depooe  and  deuiive,  and   war  and   i-ebellion 
against  onr  said  sovereign  lord  the  king,  to  stir 
up  and  levy  within  this  kingdom  of  England. 
And   his  said  wicked  treasons  and  traitorous 
compasaioc^,  imaginations,  and  purposes  afore- 
said to  fuTtil  and  perfect,  he  the  said  Edward 
Fitzharris,  as  a  false  traitor,  together  with  one 
Edmund  Everard,  a  subject  of  our  said  sove- 
reign lord  tlie  kin^,  did  then  and  there  traitor- 
ously assemble^  himself,  meet  and  consult,  and 
the  same  his  treasons  and  traitei-ous  compass- 
ings,   imaginations,  and  purposes,  then  and 
there  to  the  said  Edroond  Everard,  in  the  hear- 
ing of  divers  other  subjects  of  our  said  sove- 
reign k>rd  the  king,  openly,  maliciously,  trai- 
teroosly,  and  adtia^dly  speaking,  did  publish 
and  declare :   And  to  persuade  and  induce  the 
said  Edmond  Everard,  to  be  aidiop:  and  assist- 
ing in  his  said  traiterous  compassing^,  imagi- 
nations and  purposes,  he  the  said  EUward  Fitz- 
harris,  as  a  false  traitor,  maliciously,  advisedly, 
and  tnuterouslv  to  the  said  Edmond  Everard  a 
great  reward  then  and  there  did  offer,  and  pro- 
mote to  procure.     And  tor  the  further  com- 
pleting of  his  treasons  aforesaid,  and  to  incite 
the  subjects  of  our^said  sovereign  lord  tlie  king, 
as  one  man,  to  rise^  and  open  rebellion  and  in- 
surrection within  this  kingdom  of  England  to 
raise,  against  our  said  sovereign  lord  the  king, 
and  our  said  sovereign  lord  the  king  fi*om  the 
tirle,  honour,  and  regal  name  of  the  imperial 
crown  of  his  kingdom  of  England  to  cast  down 
anil  depose,  he  &e  said  Edward  Fitzharris,  as 
a  false  traitor,  a  certain  most  wicked  and  trai- 
torous libel,  the  title  of  which  is  in  these  English 
wonU  following,  "  The  tnieEnfirlishman  speak- 
ii)<r  plain  Er-^ish,''  traiterousTy,  maliciously, 
and  advisedly,  in  writing  to  be  made  and  ex- 
pressed, did  then  and  there  cause,  procure  and 
publish  ;    in  whi^ch  said  libel  the  said  most 
wicked  treason,  and  traiterous  compassings, 
imaginauons  and  purposes  aforesaid,  of  him  Sie 
s^id  Edward  Fitznanis,  to  excite  and  persuade 
X\\e  subjects  of  our  said  sovereign  lord  the  king 
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of  this  kingdom  of  England,  against  our  said 
sovereign  lord  the  kinu'  to  rise  ami  rebel ;    and 
our  said  sovereign  lord  tlie  king  ln)m  the  style, 
honour,  and  regal  name  of  the  imjieriaJ  crown 
of  this  his  kinjtjdom  of  England  !«  deprive  and 
depose,  in  writing  are  expressed  and  declared 
amongst  other  things,  as  foliowelh :  "  If  James 
(meaning  James  ihxke  of  York,  the  brc»ther  of 
om-  said  sovereign  lord  tlie  king)  be  conscious 
and  guilty,  Chs.  (meaning  Charles  !?,  now  king 
of  England)  is  so  too,  believe  me  (aieaiiing 
himself  the  said  Edward  Fitzharris)  both  these 
(meaning  our  said  so^  ereign  lord  the  king,  and 
the  said  James  duke  of  York)  are  brethren  in 
"Equity,  thev  (nu^aning  our  said  sovereign  lord 
the  king  and  James  diie  of  York)  are  m  con- 
federacy with  Poi)e  and  French  to  introduce 
poperv  and  arbitrary  g-ovemnient,  as  their  ac- 
tions (meaning  the  actions  of  our  said  sovereign 
lord  the  king,  and  James  duke  of  York)  demon- 
strate.     The  parhament's  Ma;^oa  Charta  and 
Libei-ty  of  the  Subject  are  as  heavy  yukes 
they'd  as  wilhngly  cast  off,  for  to  make  them-, 
selves  (meaning  our  said  sovereign   lord  the 
kin^,  and  the  said  duke  of  York)  as  absolute  as 
their  brother  of  France.      And  if  this  ran  be 
.  proved  to  be  their  aim  (meaning  our  said  sove- 
reign lord  the  king,  and  the  aforesaid  duke  of 
York)  and  main  endeavour,  why  shoidd  not 
every  true  Briton  be  a  Quaker  thus  far,  and  let 
the  English  spirit  be  up  and  move  us,  (!nean- 
ing  the  subjects  of  our  said  sovereign  lord  the 
king  of  this  kingdom  of  England)  all  as  one 
man  to  self-defence  ?    Nay,  and  if  need  be,  to 
open  action,    and  (ling  off  those  intolerable 
riders  ?V    Oleaning  our  said  sovereign  lord  the 
king,  and  the  said  duke  of  York.)     And  in  ano* 
ther  place  in  the  said  most  wicked  traiterous  Hbel 
are  contained,  amongst  other  things,  these  false^ 
seditious,   and  traiterous  sentences    in  these 
English  words  following.     "  J .  and  C .  (meaning 
the  said  Charles  our  sovereign  lord  the  king, 
and  his  said  brotlier  James  duke  of  York)  both 
brethren  in  iniquity,  corrupt  both  in  root  and 
branch,  as  you  (meaning  the  subjects  of  our 
said  sovereign  lord  the  Idng)  have  seen,  they 
(meaning  our  said  sovereign  lord  the  king,  and, 
the  said  duke  of  York)  study  but  to  enslave  you  ~^ 
(meaning  the  subjects  of  our  said  sovereign 
lord  the  king)  to  a  llomish  and  French -like 
yoke.     Is  it  not  plain?  Have  you  (meaning, the 
subjects  of  our  said  sovereign  lord  the  kin^  not 
eyes;  sens^,  or  feeling?    Where  is  that  old 
I;«n^l]sh  noble  spirit  ?    Are  you  (meaning  the 
subjects  of  our  said  sovereign  lord  the  king)  be- 
come French  asses,  to  suffer  any  load  to  be  laid 
upon  you?  And  if  you  (meaning  the  .subjects 
of  our  said  sovereign  lord  the  king)  can  get  no 
remedy  from  this  next  parliament,  as  certainly 
you  (meaning  again  the  subjects  of  our  said  so- 
vereign lord  tneking)  will  not ;  and  that  tlie  K.' 
(meaning  our  said  sovereign  lonl  the  king^  that 
now  is^  repents  not,  compiles  not  with  their  ad- 
vice, their  up  all  (meaning  the  subjects  of  our 
sovereigi^lord  the  king)  as  one  man.     O  brave 
Englishmen !  Look  to  your  own  defence  *ere  it 
be  too  late,  rouse  up  your  spirits.''  And  in  anu* 
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ih€t  place  to  Ae  Mid  most  wicked  ami  tnito- 
roiis  libel  are  vontaiued,.  amonj^  other  things, 
these  false,  seilitimis,  aod  traiieroos  senlenoed 
hi  these  Bn^ish  words  following ;  to  wit,  ^*  I 
(meaning  himself  the  said  Edward  Fitzharris) 
will  onlj  add,  that  as  h  is  the  undoabted  ri|B[fat 
of  parhamehis  to  make  a  law  against  a  popish 
auceessor,  who  would  prove  destmctire  to  our 
laws  and  liberties ;  so  it  is  their  nndirabted  right 
to  detlnrone  any  possessor  that  follows  evil 
counseUors  t$  the  destruction  of  oar  ^porcrn- 
fnent,"  rmeanuig  the  goremment  of  this  king- 
dom of  England.)  And  in  another  place  in.tSe 
said  traiterous  libel,  are  contained  these  English 
words  fblfowing :  "  Then  Id  all  (meaning  the 
mbjects  of  out  said  sovereign  lord  the  king  that 
DOW  is)  be  ready ;  then  let  the  city  of  London 
Stand  by  the  parliament  witb  offers  of  any  mo- 
ney for  the  maintaining  of  their  liberties  and 
rdlgion  in  any  extreme  way,  if  parliamentary 
courses  be  not  complied  with  by  the  king  p 
(meaning  our  said  sovereign  lord  the  kmg) 
against  &e  duty  of  their  allegjahce,  and  agnunst 
the  peace  of  our  said  sovereign  lord  the  Idng, 
his  crown  and  dignity,  dec.  and  against  the 
form  of  the  statute  in  tikis  case  made  and  pro- 
vided." 

Upon  this  Indictment  he  hath  been  arraign- 
ed, and  thereunto  hath  pleadedi  NotGuihy; 
and  for  his  trial  hath  put  himself  upon  God 
and  his  country,  which  country  you  are,  9dc, 

• 

Crkr,  Make  proclamation.  O  yes,  if  any 
4ttie  wiHjrive  evidence,  &c.' 

Mr.  Seath.  May  h  pfease  your  lordship, 
tod  you  gentlemen  of  the  Jury,  this  is  an  in- 
dictment of  high-treason  ratihst  Edward  Fitt- 
harris,  the  prisoner  at  the  oaf  ;  and  the  indict- 
ment sets  forth,  that  the  2 1st  Df  February,  in* 
the  SSd  year  of  the  king,  at  St.  Maitih'9-in- 
the-FieMs,  he  did  compass  and  imagine  the 
death  of  the  king,  and  to  raise  war  and  rebel- 
lion within  this  kmgdom.  And  the  indietment 
does  set  forth,  that  for  the  accomplishment  of 
thb,  he  did  meet  alui  assemble  with  one  £d- 
mond  Everard,  and  several  others,  and  did  dis- 
cover this  his  traiterous  purpose  to  tlie  said 
Evemrd,  and  did  persuadanim  to  aid  and 
assist  theirin ;  and  offered  hun  ^leat  rewards 
if  he  would  do  so.  It  further  sets  forth.  That 
for  the  further  perfecting'  of  tjhis  treasonable 
imagination  of  the  said  £dward  Fitzharris,  he 
did  frame  and  make  a  treasonable  libel,  aod  the 
tide  of  the  libel  is,  « The  true  Englishman 

*  speaking  plain  English  ;'  and  in  that  treasbn*i 
able  libel,  are  these  treasonable  words  ^n«' 
tained,  ^  If  James  be  guilty'  (meaning  tlttr 
duke  of  York)  *  Charles'  (meaning  thblniig) 

*  is  so  too,'  &c.  And  the  several  words  that  f 
have  been  read  to  you  in  this  indictment,  are 
contained  hi  the  said  libel,  which  I  shldl  not 
repeat.  To  this  indictment  )ie  hath  pleaded, 
Not  Guilty ;  if  we  prove  it  upon  him,  you  are 
io  find  him  guilty. 

Serj.  Mnynara,  May  it  please  your  lord- 
ship, truly  It  is  a  sad  thing  to  consider  how 
many  hava  been  fouAd  guilty  of  plotting  against 


die  king,  but  none  bm  ^iie  so  for  as  the  pri* 
soner  at  die  bar :  for  they  designed  only  his 
death ;  but  this  person  would  have  cafried  on 
big  treason  1^  a  means  to  slander  him  while  he 
was  altve,.and  thereby  to  excite  the  people  ^ 
such  k  tebeiyon  as  you  have  heard.  I  shall 
add  no  farther  words ;  the  thing  is  not  tt^gra- 
vatafde,  it  is  so  great  an  oflenee  it  itself;  but 
we  will  cidl  our  witnesses,  and  go  to  our  proof. 
AH,  Oen.  My  Lord,  yesterday  you  had 
here  the  primate  of  Ireland,  who.  was  found 
gijdlty  for  a  notable  htgh-treas^  in  Iretend : 
you  nave  now  diis  day  before  Jreu  one  of  his 
emissaries,  who  is  come  over  into  England, 
and  who  Iras  here  committed  one  of  the  most 
execrable  treasons  that  ever  was  brought  mto 
a  court  of  justice ;  I  must  needs  say,  that  it 
will  appear  to  all  the  auditors  this  dby,  that 
here  IS  the  h^hest  improvement  of  the  Popish 
Plot,  1^  aggravated  with  such  circumstances, 
aa  sKe^  they  have  out-done  themselves  in  it. 
Hitherto  those  cases  that  have  be^  brought 
into  judgment  before  you,  have  been  die  at- 
tempts upon  the  Hfeofuie  king,  in  instances  of 
either  shooting,  stabbnig,  or  poisoniig :  I  say, 
hitherto  they  V^ve  gone  no*fihther  than  to 
practise  these  things,  and  that  by  popish  haods, 
they  have  kept  the  plot  amongst  themselves ; 
but  now  they  have  gone  one  step  further,  that ' 
is,  by  attempting  to  poison  all  die  Protestants 
of  l^ghm^  ^  much  as  in  them  lies,  that  they 
should  by  ifieir  own  hadds  destroy  one  another, 
and  their  \0wM  prince ;  that  is  the  treasou 
now  before  'you ;  and  I  toke  it,  with  submis- 
sion, they  can  go  no  further.  For  it  is  im- 
possible to  arise  to  a  higher  piece  of.naalice 
and  villainy  than  to  set  the  people^s  hearts 
agnmst  their  princ^,  and  to  set  them  together 
by  the  ears  one  against  another.  This  we  shaQ 
prove,  in  the  course  of  our  evidence,  to  |^  the 
design  of  die  prulbner  tft  the  bar.  The  getieral 
de^gn  hath  been  opened  to  you  out  of  the  in- 
dietment  to  kill  imd  destroy  the  king,  apd*  to 
depose  him  from  his  government ;  and  we  shall 
charge  him  with  all  those  several  overt-acts, 
which  I  shall  open  to  you  i  First,  several 
meetinss  to  consmt  about  thiamalter  at  Gray's 
Inn  and  several  odier  places ;'  which,  my  lord, 
I  think  there  is  no  question  to  be  made,  but  is 
an  overt-act  to  maike  high  treason.  We  shall 
go  ibrdier,  and  shew  that  these  designs  he  had 
to  depose  the  king,  and  raise  his  neo|de  against 
him,  he  (loes  declare  openly  to  Mr.  Everard  ; 
wtlfch  is  another  overt-act  mihin  the  new  sta- 
tnter    We  shall,  my  lord,  go  futther  yet,  and 

frove  the  great  rewards  he  hath  ofiered  to  Mr. 
Sverard  for  joining  with  him,  and  beni^  assist- 
ing to  him  in  this  al^iv,  part  in  ready  money, 
and  uart  in  annual  pension.  .  And  mere  your 
lordship  will  find  where  the  spring  is,  from. 
whence  all  these  misohiefs  arise^  some  foreign 
power ;  but  the  Papists,  th'S  priests  aie  «t  the 
bottom  of  it,  they  are  the  persons  that  set 
him  on,  and  diese  mtist  draw  m  a  great  uersoa 
beyond  sea,  who  must  raward  this  gniflenan 
for  being  a  partner  in  this  plot.  And  w«  ^nH 
prove  some  money  paid  in  haad.    But  dieu. 
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my  Lonly  tbat  which  was  the  effect  of  this  con- 
sult, is  the.iiiwinii^  this  pernicious  iibei ;  finr  so 
g'ive  me  leave  to  i^l  it.  ^ 

BIy  lord,  thein<KotiBeDl  is  modest,  but  when 
you  come  to  hear  the  libel  itself  read,  you  wiU 
find  it  so ;  and  it  was  nol  pmdeDce,  tliat  so  rile 
a  tiuns(  should  appear  upiMi  record.  And  truly, 
I  believe  in  aProtestant  kingdom  it  is  the  first 
attemjit  of  this  nature  that  ever  was :  For,  my 
lord.  It  is  t»  defiune  the  whole  royal  fimiily,  it 
is  to  stain  their  hlood,  and  to  make  them  vile 
in  the  sight  of  the  whole  kingdom,  and  of  aU 
posterity.  My  lord,  this  libd  in  its  poiliculars 
cfaargeth  that  most  excellent  and  iouooent  per- 
son, our  kte  and  never  to  be  forgotten  sovcreififn 
king  GharkB  t,  to  be  the  auSior  of  the  Irish 
rebellion;  itcitarges  our  present  prince wit^i 
tlie  exercise  of  aroitrary  government,  to  be  a 
Papist,  to  be  a  person  that  depnVes  his  sub- 
jects of  all  manner  of  liberty,  and  prppevty ; 
in  express  terms,  itcliaiges  him  with  this,  tlian 
wiucn  nothing  can  be  more  false:  for  .there  is 
none  of  his  subjects,  I  think,  but  must  say, 
that  our  most  gracious  prince,  for  tlie  time  he 
iiath  reigiledy  may  vie  with  the  best  90  yem 
of  any  oi  his  predecessors,  for  the  preserving 
the  liberty  and  property  of  the  people,  for  giv- 
ing US  peace  and  plenty  all  our  time,  for  the 
permitting  and  securing  to  them  the  free  cur- 
rent of  the  law,  and  tor  securing  their,  civil 
«nd  rdigious  rights. . 

My  lord,  when  we.  have  gene  dirougb  the 
«vidraoe  about  the  contexture,  and  this  libel*  is 
read  and  proJtaeed*  we  -shall  {»c»ve  ihe  design 
of  it,  and  how  it  was  framed,  and  the  eyes 
of  the  world  wBI  be  opened,  and  you  will  see 
4}iat  tliis  was  nd  intention,  no  engine  framed  to 
trepan,  or  easniire  any  private  person,  or  as  it 
was  secredy  bmited  abroad^  to  be  put  in  such 
men's  podcets ;  but  a  piece  of  the  greatest 
Maehiavellian  nolicy  Uiat  ever  was  invented 
and  prepared  mr  a  public  fsoss,  as  a  catholic 
poison  to  infect  all  the  kmg's  subjects,  and  ex- 
cite ihem  one  against  another. 

And  we  shall  prove  that  this  person,  in  the 
several  mediodstbat  I  have  opened,  hath  pro- 
reeded  to  aooomphsh  his  trailerous  designs  of 
dethroning  the  nng:  nay,  he  hath  said,  it  is 
resolved  among  th^,  now  that  nothing  else 
will  do  it  but  the  poisoning  the  heasts  of  the 
people  with  hatred  to  then:  king,  and^naUoei 
•gauMrtdne  another.  Andwhenwehaae'preved' 
^le  matter  fuOy,  tbrongh  all  Ao  parts,  we 
roost  leave  it -to  the  jury,  who,  I  questioii  nbt, 
will  do  themselves,  an^  all  other  Protesfanto 
right,  as  well  as  their  pdnce.  We  shaH  now^ 
go  to  otf  evidence^  ami  fiivt  we  will  call  Mir. 
Everard ;  but,  my  lonl,  1  would  only  fotst  ob- 
eerve  to  you,  that  'this  gentleman,  Mr,  Fitz- 
harris,  and  Mr.  Everted,  were  both  empkiyed 
'in  the  l^rench  king's  s^rvioe,  and  there  ac- 
ijuainted  together.  Mr.- Everard  came  early 
off,  and  became  a  Ppstestant,  leaving  the 
I'Veneh  kSng^s  service,  because  he  found  their 
sevend  blots  and  dengns  upon  England.  Then 
eomes  Mr.  Pitsharris  to  him,  and  because  he 
lookedtipoii  Mr.  Svw«id  not  to  he  Miv«idsd  i 


according  to  his  merits,  invites  him  over,  with 
tellingr  hun  tliose  things  that  the  witness  him- 
setf  wiH  teH  you,  back  sgain  to  the  French 
interest.   . 

Tli<?n  Mr.  Everard  was  sworn. 

Fiizharria,  Ix»k  me  in  the  face,  Mr.  Eve- 
rard. 

Everard.     I  will.  Sir. 

Att.  Gen.  Will  you  ar(|uaint  my  lord,  and 
the  jury,  how  you  came  first  acquainted  witli 
the  prisoner,  and  then  tell  the  several  passages 
between  you. 

&/.  Oen,  Tell  your  whole  knowledge  of 
this  matter. 

Ev€rard.*My  lord,  I  came  acquainted  with 
Bftr.  Fitzhorns  beyond  seas,  wlien  we  were 
both  in  the  French  king's  service,  and  on  con- 
ference with  him  of  iSbe^  especially  about  the 
beginning  of  February  last,  be  renewed  his  ac- 
quaintance, though  at  ^veral  times  before  we 
had  several  discnurses  whereof  1  did  not  take 
much  notice,  but  in  those  meetings  in  February 
last,  and  in  those  visits  he  paid  me  then,  we 
had  several  discourses  tending  to  represent  the 
disadvantages  and  siifierings  I  sustained,  for 
adhering  to  tlie  protestantand  English  interest  $ 
and  besides  comparing  in  the  other  balance, 
what  advantages  I  might  expect  if  I  would  re* 
ingratiate  myself  into  their  interest. 

X«  C.  J.  What  interest  ? 

Everard.  The  French  and  the  popish  inte- 
rs. And  there  was  an  opportunity  in  my 
bands,  wherein  I  might  be  serviceable  to  my- 
self and  others  ;  and  be  told  me  there  were  se- 
veral persons,  among  whom  were  some  par- 
liament men,  that  did  adhere  to  the  French 
interest,  and  gave  an  account  to  tlie  French 
ambassador  ofevery  day's  proceedings :  And  as 
I  washwked  upon  to  be  tlie  author  of  a  kind 
of  pamphlet,  that  tvas  called,  <  An  Answer  to 

*  the  Kmg's  Decfaration,  concerning  the  Duke 

*  of  Monmouth  ;'  therefore  I  should  be  fit  to 
serve  them,  especially  to  make  such'  another 
pamphlet  toreneot  upon  the  king,  and  alienate 
him  irom  his  peo^ile,  and  his  people  from  hin*. 
Whereupon  I  told  him  I  would  do  any  thing 
that  was  for  my  true  interest,  but  I  did  con- 
eeive  with  myself,  that  that  was  none  of  it. 
He  appointed  «  time  when  we  should  meet 
again  ;  but  I  sent  him  a  note,  I  could  not  meet 
|iossibly  that  day,  which  was  Monday,  as  I 
rem^ber  the  31st  of  February :  However  he 
Was  impatient,  and  came  tome,  and  told  me  he 
woidd  give^  me  heads  and  instructions  tending 
to  tipit  itempMot  I  was  to  write,  to  scandalize 
^  king,  aiid  raise  a  rebellion,  and  alienate  the 
hearts  of  the  kingdom,  and  set  the  people  to- 
getherby  the  ears.  Upon  this  he  gave  mesoire 
Beads  by  word  of  moilth  :  As  soon  as  I  parte^ 
from  him,  I  met  with  one  Mr.  8avi]e  or  lin- 
ooln'S'lnn,  and  as  soon  as  I  met  T^ith  him, 
!•  acquainted  him  with  what  was  passed,  and 
tokl  him  I  wished  rather  than*  10/.  I  had  met 
Um  sooner,  half  an  hour  before;  Why,  wbt  t 
is  the  occasion,  says  he  ?  Why,  said  I,  ^here  is 
«  pesBOttilNit  Iptk  hftdsaohwi  siieh  &coiirs9 
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witli  me,  and  one  of  his  main  emhds,  amonnt 
others,  is  for  me  to  write  a  scandalous  libel 
reflectiDg  upon  his  majesty  and  the  gtyrem- 
nient.  And  upon  this  I  snid,  Mr.  MfcvUe,  I 
shall  not  confer  with  him  any  further,  unless 
I  have  somebody  by  to  witness  what  he  says ; 
he  speaks  roost  commonly  French,  and  some- 
times English,  and  therefore  it  must  be  one 
who  understands  both  the  tongues  well.  So  we 
went  into  the  city  together  that  ailernoon  to 
one  Mr.  Crow's,  who  is  a  silkman  in  Queen 
Street ;  said  we,  Sir,  you  are  a  moderate  im- 

'     partial  man,  and  understand  French,  we  desire 
you  will  be  present  to  over  hear  some  proposals 

'  that  are  made  to  me  tending  to  set  our  country 
to^^ether  by  the  ears,  and  he  c<imes  from  a 
popish  party.  Mr.  Crow  said,  he  would  be 
williag  to  undertake  any  thing  to  serve  the  pro- 
testant  English  interest,  but  he  would  not  un- 
dertake to  speak  French  so  well  as  to  b^able 
to  understand  all  nide  passages  and  words 
that  might  be  proposed.  And  then  Mr.  Savile 
and  I  went  to  Mr.  Smith  a  Durham  gentleman, 
and  made  him  the  same  proposal  I  had  made 
Mr.  Crow,  desiring  him  that  he  would  come 
and  overhear  our  mscourse,  and  I  would  place 
him  in  a  fit  place.  Mr.  Smith  assented  to  the 
propositions  and  said  he  would.  Mr.  Smith  asked 
ine  what  day  and  time  we  were  to  meet ;  I  told 
him,  to-morrow  at  six  or  seven  o'clock  at  night  at 
my  chamber  in  Grays-Inn :  But  further,  he  said, 
we  must  have  other  witnesses,  for  one  witness 
would  not  be  sufficient ;  so  we  went  to  the  Ex- 
change Coffee-house,  and  there  we  met  with  sir 
William  Waller,  to  whom  we  made  the  same 
proposal,  that  since  we  must  have  some  that  un- 
derstood French,  and  keep  the  thing  secret, 
till  it  were  time  to  have  it  come  out,  he  would 
please  to  undertake  it.  Sir  William  Waller 
promised  to  come,  but  failed  the  first  meeting, 
which  was  to  be  on  the  Tuesday  ;  then  we 
w«nt  to  another  French  mercliant,  who  was 
proposed  by  Mr.  Savile,  but  be  was  not  within : 
So  then  we  must  rely  on  one  witness  for  that 
meeting.  Mr.  Fitzfaarris  was  to  meet  me 
about  two  o'clock  at  my  chamber  in  Gfay's- 
Inn,  where  Mr.  Smith,  and  Mr.  Savile  were  to 
meet  Hkewise,  and  they  cam»  first  t<^  the  tavern 
iiist  at  the  comer '  of  Fuller V  Rents,  which 
liath  a  prospect  into  the  cmirt :  And  from 
^ence  I  saw  Mr.  Fitzhanis  b  the  court  point- 
ing to  anothergentleman  that  was  with  him^up 
to  my  chamber,  and  he  was  walking  suflpidously 
aip  and  down.  Then  I  went  out  of  th«  tavern, 
^nd  came  up  to  my  chamber,  and  allern4tttle 
^hile  captain  Fitzharrts  came  iip  to  tey  room  ; 
I  plaoed  him  in  another  room,  whei^e  my  wife 
iras,  and  shut  the  door  to,  whilst  I  sent  word  to 
Mr.  Smith  to  come  into  the  outer  room  and 
phot  himself  into  my  closet.  There  wai 
Mr^  Smith  in  Ae  cbset,  and  there  was  an  hole 
or  two  for  the  purpose  made  through  both  the 
planks  of  the.  boards  and  hangiaes,  but  the 
Aaa^fings  ha«g  over  the  hole  that  it  might  nut 
he  discerned  bjr  Mr.  Fitdtarris  ;  and  he  could 
raise  it,  and  then  see  who  was  in  the  room,  and 
^ea^  their  wor48;  fee  I  placed  ipy  chair  towards 


the  closet,  which  had  an  angle  oatwards,  and 
now  and  then  I  did  stand  aeainst  the  hoie,  and 
now  and  then  sat,  to  givem.  Smith  advaotage, 
and  to  give  Mr.  Fitzhanis  no  nispicion.  W hen 
we  were  so  plaoedi  Mr.  Fitzhartis  asked  me 
what  I  had  done  aa  to  the  thing  propos« 
ed,  this  libel  that  I  was  to  draw  up  ;  I  said,  I 
was  busy,  and  had  not  been  able  to  finish  it ; 
,  but  here  are  some  heads  of  it,  said  I,  and  shewed 
him  half  a  dozen  lines  drawn  up  tocher ;  and 
when  I  bad  read  them.  Sir,  said  I,  is  this 
your  mind  ?  Yes,  said  he,  but  I  must  add 
much  more  than  this  is  to  it.  Then  Mr.  FitZ'^ 
harris  proceeded  to  give  me  further  instmc* 
tions;  and  so  repeated  what  instroctiooa 
he  had  giv«n  me  bcihre,  that  the  king  and  all 
the  royal  family  roust  be  traduced  to  be  ]>o« 
ptsldy  and  artntrarily  is^clined  from  the  begin- 
ning, diat  king  Cnarles  1  especially  baa  an 
haiMl  in  the  Irish  rehelliou,  and  that  likeivise 
king  Charles  2,  that  now  is,  did  countenance 
the  same,  as  ^d  a^ipear  by  his  promoting  those 
very  oflioers  that  were  in  the  Irish  rebellion, 
Fitz-Gerald,  Fitz-Patrick,  and  Mont-Garrat, 
which  should  be  named  in  the  libel.  Besides 
that,  the  act  made  at  the  kiog's  coming  in,  tor* 
bidding  any  to  call  the  king  papist,  was  merely 
to  stop  people's  mauths,  mat  they  should  not 
call  him  a  papist,  when  he  should  incline  to 
fiirther  popery,  and  did  intend  by  his  actions  so 
to  do.  And  besides  his  adhering  eo  closely  to 
the  duke  of  York's  interest,  was  to  be  another 
argument  of  it,  his  hindering  the  duke  of  York 
from  coming  to  his  ttial^  aod  to*  be  proceeded 
against  Vy  the  parliament^  and  faandering  the 
officers  that  were  put  in  by  the  doke  of  York 
from  being^  cast  out.  Another  aigumcnt  was, 
because  those  privy  counsellon  and  justices  of 
the  peace,  that  did  adhereto  the  Protestant  in- 
terest, were  turned  out  of  all  places  of  trust ; 
and  besides,  he  said,  it  did  appear  to  the  people 
eonsMoently,  that  the  kin^  was  consdous  to 
himseUP,  that  he  was  as  gmity  as  his  brother 
and  was  as  much  a  papist  as  bis  brother,  and  it 
was  in  the  people's  power  as  well  to  depooe  a 
present  popish  possessor,  as  a  popish  soacessor ; 
and  that  the'  people  must  be  stirred  up  against 
him,  aii4  onoaui'aged  to  blow  the  trumpet,  and 
especially  that  iSe  city  and  oomnum  council 
must  be  eneoura^ed  to  stand  by  the  pasfiament ; 
and  seeing  the  king  wnasuclT,  thai  no  hopes 
was  to  he  had  of  tM  paiiiam«ntvat  Omn*  they 
were  bouMi  to  provide -for  thenaekei  and  to 
advaMe  some  hundredrorthousands  ^f  pounds 
to  tfie  pariiament  tO'sertfe'  the  I^otestaiit  reh- 
gioii  without  the  hingV  ifl^psrliameitssy  ways 
woukl  nof  succeed;  ThBm^^imm^  sov^of  tne 
instraetionBt - 

AtL  6€fi.  l>id  he  ear  any  thing  tint  day 
aboiA  a  reward>yoiiahoura  ha^P<' 

Everard,  He  «ptk»  iB'tbeMMral  -aboot  a 
reward,  but  he  spake  more  hitty^o  Unt  the 
day  after ;  he'did  <wit  then  cane  ao  much  to 
particulars  :  then  some  paitof  those  kiatnic* 
tions  I  writ  in  my  table-boak.  which  »  pfo«> 
dnced  here,  and  others  of  them  m  aoother 
«critt  of  p*p«r,   JEicth9tt.dem<l$»  kHQir  (If 
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me  wfaoi  the  sdietne  of  this  thing'  would  be 
TeaAy;  nid  I,  you  nii^  come  to-morrow ;  I 
will,  flays  he,  come  aboul  six  or  seTen  o'clock 
in  theeFening^.  "  In  the  mean  time  I  writ  a 
letter  to  air  William  Waller  in  French,  which 
I  sent  by  a  porter,  and  therein  I  said,  Sir,  you 
have  missed  a  great  opportunity  of  rendeiinn^  a 
greai  service  to  the  king,  by  not  coming  to  see 
me  when  yon  were  expected  ;  for  the  person, 
the  French  emissary  whom  I  spoke  of  to  you, 
hath  propoaed  very  scandalous  seditious  things 
to  be  written,  and  therefore  I  desire  you  not  to 
fail,  as  you  tender  the  king's  interest,  to  coino 
to  my  chamber  at  six  o'clock  at  night.  Si  r  W  il- 
liam  Waller  received  my  letter,  and  came  thi- 
ther accordingly  ;  I  placed  sir  WilHam  Waller 
in  another  room,  and  I  placed  my  own  chair 
at  a  narrow  table  near  tlie  place  wliere  sir  Wil- 
Uam  Waller  Vas,  and  there  through  the  wains- 
cot and  hangings  we  made  a  slit,  whereby  sir 
IVilliam  Waller  mi^ht  see  into  the  next  room 
where  Mr.  Fitzharris  and  1  siit :  but  before  1 
placed  him  there,  I  shewed  sir  William  Waller 
two  copies  of  the  instructions  for  the  libel  drawn 
np.  Said  I,  Sir,  here  are  two  copies  which  arc 
both  the  same,  and  1  desire  you  to  counter- 
mark them,  that  yoa  may  know  theni  again, 
and  thereby  see  what  alteration  will  be  made  ; 
for  here  are  no  biota  now,  tod  by  that  yon  will 
find  the  alteration.  Sir  Wiliiara  Waller,  while 
my  bock  was  turned,  counter-marked  those 
copies.  I  went  into  the  next  room,  and  1  had 
not  been  long  there,  but  >Ir.  Fitzharris  came 
in ;  1  plaoed  idle  table  near  the  alcove,  where 
■ir  William  Waller  was,  within  his  hearing 
and  seeing.  Mr.  Fitzharris  asked  me  what  1 
had  done  in  the  business :  Sir,  said  I,  here 
are  two  copies  of  it,  pray,  will  you  see  how 
yoa  like  it  ?  So  he  took  one,  and  I  took  'the 
other. 

8eij.  Jefftries,  My  lord,  I  must  interrupt  this 
gentleman,  for  I  see  they  continue  to  give  the 
prisoner  papens. 

Fitzhatrit,  It  is  only  a  paper  of  the  names 
of  my  witnesses. 

X.  C.  J*  Go  oil.  Sir. 

Ewerard*  My  lord,  captain  Fitzharris  did 
read  one  oopy  of  thki  pamphlet,  and  did  amend 
it  ;  he  did  add  some  things,  and  struck  out 
other  things :  then  said  I,  is  this,  sir,  according 
to  your  Utaiuf  ?  Yes,  says  he^  but  i  must  add 
something,  lor  it  is  not  yet  full  enough  ;  but 
says  he,  Uiis  must  be  fair  eopied  out ;  for  it  is 
not  the  Frencheapibassador's  confessor  to  read, 
wbodioaldpreseiit  it  to  the  embassador.  Upon 
this  I  told  him  it  .should  be  done  aganist  the 
next  day  ;  hut  in  the  mean  time  1  told  him. 
Sir,  these  are  very  treasonable  things,  and  this 
a  very  treasonable  proiect.  Oh,  said  he,  the 
more  treason^le  the  better,  and  that  wUl  do 
the eifect  better.  What  is  that.  Sir,  said  If 
That  is,  says  he,  to  set  these  people  together 
hj  the  ears,  aadkeep  them  clashing,  and  whilst 
they  are  so  in  dashing,  and  mistrusting  one 
another^,  the  French  shall  gain  Fiandeni,  and 
then,  said  he,  we  shall  make  no  bones  to  gain 
J^Dgtafid  too.  .finti  air,  mi  h  y^  'H^  of 


some  recompenoe  for  me,  wliat  shall  I  have  for 
venturing  this  ?  Why,  sa vs  he,  after  this  libel 
is  dehvered  up,  and  that  hath  gotten  you  their 
confidence  that  you  are  trusty,  then  I  will  gain 
the  French  confessor,  who  is  very  shy,  and" 
may  so  well  be,  because  one  of  the  confessors 
of  an  embassador  hath  been  already  trepanned 
upon  such  an  occasion.  Therefore  he  is  very 
wary,  but  he  must  luve  an  assurance'  under 
your  hand,  which  he  shall  have  by  this  libel ; 
and  then  in  a  few  days,  you  shall  have  forty 
guineas,  and  a  montlily  pension,  which  shall 
he  some  thousands  of  crowns  ;  for  my  master 
the  French  king  is  not  a  niggard  as  to  these 
things.  The  8{)aQish  embassador  is  so  very 
niggardly  and  penurious  a  man,  that  he  cannot 
keep  a  table ;  but  said  he,  you  shall  be  well  re- 
warded by  the  French  king  ;  and  be  not  dis- 
couraged by  the  danger,  lor  I  am  in  as  gi*eat 
danger  as  you.  Aflcr  some  siu*h  instructions, 
and  encouragements,  that  Mr.  Fitzharris  gave 
to  goon  iu  the  work,  he  departed ;  and  I  cannot 
well  call  any  thing  to  mind  of  more  purlicuiars  ; 
but  upon  questions  asked  me,  perhaps  1  may. 
But  tnen  at  tlvittime,  or  the  next  time,  captain 
Fitzharris  gave  me  half  a  sheet  of  paper ;  for 
I  told  him  J  may  chance  to  foiget  part  of  your 
instructions,  therefore  pray  write  what  is  your 
ihind  ;  and  in  that  paper  he  ^lit  down,  that  it 
was  in  the  people's  power  to  depose  a  popish 
possessor^  as  it  was  to  oppose  a  )>opisb  suc- 
cessor, and  certiiiu  oilier  treasonable  heads: 
the  half  sheet  of  paper  is  to  be  produced  in  the 
Court,  umler  his  own,  hand,  which  he  hath 
confessed,  besides  other  treasonable  instructions, 
that  he  ^ave  me  by  word  of  mouth.  But  he 
at  that  tune  departed,  and  came  the  next  day 
to  have  a  copy  of  the  treasonable  libel  writ  out 
fair,  and  promised  me  to  meet  at  the  Boarded- 
liouse,  where  we  usually  met  in  Holbom  at 
Mr.  Fashion's  ;  and  I  did  there  come  and  de^ 
liver  him  a  copy  of  this  treasonable  libel,-  and 
htesaid  1  should  hear  in  a  few  days  tirom  him^ 
and  should  have  a  recompence,  and  this  should 
be  but  as  an  entmnce- business  ;  for  I  should 
be  brought  into  the  cabal,  where  several  Ph>- 
testanls  and  parliament-men  came  to  give  an 
account  to  the  embassador,  how  things  were 
transacted  :  hut  to-morrow,  said  he,  I  cannot 
go  to  receive  the  libel  back  again,  for  I  am  ta 
go  to  Knight's-bridge. 

F'Uth,  Where  there? 

Ei^rard.  To  my  lord  Howard's  ;  for,  said 
he,  you  have  seen  lus  son  olten  with  me.  My 
lord  Howard  is  very  civil  to  me,  he  was  my 
father's  lawyer. 

Att.  Gen.  Will  you  ask  him  any  questions, 
Mr.  Fitzharris  P 
.    FUzh*  Did  yott  write  this  libel  P 

Everard.  Yc^  by  your  instructions,  I  did.  - 

Fitzh,  D0  Tou  beheve  1  had  any  trsiteroiit 
intentbninit  r 
.   Everard.  Yes, 

Serjl  Jefferies,  You  said,  the  more  ttmmm 
die  b^ter,  Mr.  Fitzhams. 

FUmH,  Wereyott  pui  upon  this  to  trspaii 
otbeca? 


ur] 
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AU.Ctn,  It  is  no  trepiDiUDg to  adctliaB 
|o  come,  and  hear  you  ghre  him  those  bstroc* 
lioBs,  Aure. 

Fitzk,  Bat  I  ask  him  this  question,  Ur.  At- 
torney ;  was  he  put  upon  it  to  trepan  otiieni  ? 

Everard,  Can  you  mentibn  any  person  that 
Iwaststrmn? 

Fifih,  Were  yon  put  upon  it  to  trepan  die 
i^otestanl  Lords,  and  the  House  of  Commons  ? 

Everard.  No,  I  was  not. 

FUzk,  Is  this  the  same  libel  that  was  Vead 
in  the  House  of  Commons,  upon  wliicb  I  was 
ifnpeaehed? 

Evcrard.  Yes,  I  bdieve,  Mr.  Fitzharris,  it 


hrooglit  fay  the  wDmaB  that  eanries  Miper ! 
4iouft,  and  out  of  Ibat,  to  sakoahm  wodk,  and 
ont  of  The  Character  of  n  PonUi  SuteesBor,  in 
which  he  said  were  many  liio^  material,  ho 
woald  hare  aoiAeof  the  esmsioBsnf  this  Hbel 
taken :  so  I  copiedsome  or  the  queries  out  of 
that  paper,  which  was  said  to  he  aletter  inter- 
cepted to  Roger  L'Estranf^e*  •nd  that  daytiiat 
I  was  under  examinaition  hefore  9fr.  Secretary 
Jeukins,  diat  libel  lay  hefore  him  upon  Ins  laUe. 


Ait.  Gen.  Mr.  Everard,  because  he  puts 
you  upon  it,  and  to  satisfy  all  the  world,  I  adc 
you  upon  your  oath,  did  any  person  whatsoever 
put  you  upon  this  to  trepan  other  persons,  or 
to  put  it  into  their  pockets,  as  it  is  reported  ? 

Everard.  I  was  put  upon  it  by  none  but  Mr. 
Fitzharris,  of  whom  I  asked,  what  wiU  be  the 
use  of  this  ^  Said  he,  we  shall  disperse  them, 
we  know  how. 
.  Att.  Gen.  Did  he  tell  you  in  what  roi^ner  ? 

,Everard,  No,  he  did  not  tell  how. 

•  Att,  Gen.  To  whom  was  it  to  be  delirered  f 

•  Everard.  I  was  to  deliver  it  to  Fitzharris, 
who  was  to  delirer  it  to  the  French  confessor, 
nnd  it  was  to  be  drawn  in  the  name  of  the  Non- 
oonfonnists,  and  put  upon  them. 

Seij.  Jefferies.  What  religion  is  Mr.  Fita- 
faarrisof? 

Evenrd.  He  was.  always  looked  upon  to  be 
upMst. 

Fitak.  When  did  you  see  use  at  mass  ? 

Att.  Gen.  HiOh  he  not  owned  hirosdf  so  ? 

Eitermrd.  He  hadr  owned  himself  nt  soTcral 
tiBMs  to  be  a  papist. 

Sol.  Gen.  What  did  he  say  to  you  about 
vour  bein^  a  IVotestanL  and  what  cause  yon 
Md  to  turn  to  the  Popisn  religion  ? 

Eoet'Ord.  He  sud,  I  w«is  under  great  disad- 
VMHaffos,  and  had  much  loasify  leaving  them, 
I  had  netter  have  adhered  lo  their  interest  still. 
He  had  this  disoourse  with  me  at  several 
Bieetings,  and  gavie  me  several  visits,  osiiie  at 


ny  chamber,  some  stGtny't^nn  waws,  some- 
times at  the  house  with  black  posts  in 
■these  we  talked  of  several  things. 

Mrs.  Fitth.  I  am  sorry  hekeptsoobmrog^ 
as  you  are  company. 

t.  €.  J.  Oflieera,  take  her  mwny ,  if  she  ean't 
Md  her  longae,  and  givefahttertas^age. 
.  JFii»k.  (Uie  will  spMkno.nore,  my  lord. 

XI C.  J.  Btand  aOI  then,  and%e  ^uiet. 

Ait.Oen.  What  wwyniir  ^koourse  at  the 
ale-house.  "     ^ 

Everard.  Ido  ffive  instrnotkws  to  aeite  peo- 
pl»tsgethnr  t^  the  ears ;  and  <one  most  eliec- 
jBdnManswaslysiaudaliniiiraodiibeMiBg^he 
goveramentr  and  especially  the  king. 

Bfr.  Joaei .  Did  any  body  ^Ise  assisi  yon  in 
jiawiiig  Iho'libel^ 

Everard.  There  is  at  the  latter  «Bd  of  the 
lihfl  •  paragvaq^h  tiiat  wan  taken  out  of  anolher 
books  there  waa  n  gcandokus  libel  tkfll  ^viii 


He  asked  me  if  I  had  seen  thai,  I  told  hua  yes, 
for  I  had  copied  ui  tfisit  paper  that  was  the  lihel 
those  queries ;  and  (hen,  said  he,  here  is  n  war- 
rant to  be  given  out  ac^nst  Curtis  for  it. 

Serj.  JeferUt.  After  such  time  that  jou  had 
carried  hun  the  copy  that  sir  William  had 
mariced,  and  he  amended  it,  did  you  shew  it 
sir  William  Waller  presently  f 

Everard.  Yes,  iinmediately ;  and  I  aii:ed 
him.  Sir,  says  I,  is  there  any  ahemtioD  ?  Yes, 
said  he,  I  see  alterations,  and  shewed  diem  one. 
Do  you  know  the  difference  of  hands,  siud  I  f 
Yes,  said  he,  I  do,  and  suppose  will  give  you  an 
account  of  it. 

MT.'Jt9hn$on.  Mr  tord,  1  humMy  beg  Mr. 
Everard  may  be  adred,  who  those  pariiament- 
men  were  that  were  to  concur  widi  the  French 
ambassador  in  thisdesi^  ? 

L.  C.  J.  Did  he  name  any  parltament -men  f 

Everard.  No,  lie  did  not,  he  said,  I  should 
know  them  hereafter. 

L.  C.  J.  Then  he  did  not  name  any  ? 

Everard.  No,  he  did  not. 

Att.  Gen.  Then  swear  Mr.  Smith.  (Which 
was  done.)  Pray,  sir,  will  you  look  about,  and 
give  an  account  what  you  know. 

Mr.  Smith.  Wilf^oo  have  an  account  how  it 
came  Inst  to  nw  knowledge? 

Att.  Offi.  Yes,  the  whde,  from  the  bottom 
to  the  top,  from  the  bluing  to  the  end. 

Mr.  Smik,  I  remember,  about  the  9^d  or 
the  9 1  St  of  Feb.  either  one  or  the  other,  Mr. 
Everard  and  one  Mr.  Savile  came  to  my  cham- 
bees,  and  toM  me  .the  same  design  that  Mr. 
Everard  hath  repeated  before,  and  that  there 
was  an  Irisl^ent  an  officer  of  the  French  king's 
army  that  was  to  manage  the  thing ;  he  was 
onethat  oouid  speak  French  very  w^l,  and  they 
desired  me  to  be  ooncemedinit,  fiiecausel  under- 
stood French.  Upon  this  I  told  him»  I  would 
wilMagly  undertaiie  sucAi  a  husiness,  if  I  Ifcouglit 
there  were  any  conrenient  place  in  the  room 
where  I  might  hear,  and  see,  undiscovered. 
After  he  had  told  me,  as  h%  Jms  belbre  UM  your 
kwdahip,  that  it  was  to  make  a  d|ffiEvence  between 
the  long  and  his  people,and  to  misrepiwaut  the 
king,  as  I  shaH  inform  you  b^fcand^iy,  twenft 
to  his  chamber  after  we  had'apMEe  to  Mr. 
Crow,  whb  would  not  unmtake  to  spedc 
Vrench  so  weV  as  to  be  capaUeof  tederstanding 
ai ;  hut  at  htft  we  met  sfa*  WflKain  WaRe^ 
who  undertook  the  matter.  I  walked  hnne- 
4liiitcAy  after  dmner  toAe  duuiAier,  and 
4Donvaiiiencea,  and  the  neit  night  we  t 
sir  W.  Waller;  hut 4to  not  oonin|r  1Mi< 
i  went  into^ie^looet  mytelf  tiH<FlMnnrli 
«DMdiP(  «  i»  ^pdfafwui,   ^fnbj^ 
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harric  oame,  there  were  two  ehaire  mC,  one 
tbair  nexttfae  etoset  where  I  gtood,  and  oiMther 
opposite   agatDSI   me;  that   eppowto  agwMt 
me,  was  that  where  Mr.  Fitzhuris  sat,  aad 
Mr.  Everard  was  nextelose  to  rae,  and  I 
looked    out    thnmgh  the  holei,   and  I  heard 
there  some  little    discourses    idwnt  the  hu- 
ainess  in  hand.      At  last  Mr.  Everard  stuids 
up,  and  goea  to  the  side-board,  and  brin^  a 
piece  of  paper,  about  half  a  sheet,  as  I  think, 
with  him )  and  he  read  it,  which  was  a  sediti- 
•us  kind  of  paper,  which  1  shall  tell  you  of  bjr 
sekI  bj :  and  he  asked  him  in  French,  whether 
this  werea^;reeableor  no;  to  which  the  g^nt 
answered,  it  was  well,  but  something  must  be 
added  to  it.  Upon  this,  Mr.  Ererara  took  out 
his  note-book,  and  read  some  things  therein, 
and  then  Mr.  Everard  desired  him  to  instance 
what  beads  he  would  have  more  than  were 
Ihere.     To  which  Fiteharris  replied,  that  he 
would  hsTe  him  to  represent  the  kine  as  a  pa- 
pist, which,  might  be  demonstrated  by  several 
reasons:    first,  his  cdhering  to  the  duke  of 
York,  and  peremptorily  resolving  to  espouse 
that  interest.    The  second  reason  n'as,  the  ure- 
tenriog  sUch  as  were  the  duke's  creatures,  both 
at  sea  and  land,  and  keepine^  in  office  those  that 
were  preferred  by  the  duke,  known  papists; 
and  this  was  also  another  reason  to  prove  that 
head  of  the  instructions,  that  the  king  after  his 
restoration  procured  an  act  to  be  made  that  it 
should  be  treason  for  any  to  call  hiiii  papist ;  and 
this  was  only  that  be  might  the  better,  and  with 
more  ease,  introduce  popery  into  England.  He 
charged  likewise  king  Charles  1,  to  be  a  pro* 
moter  of  the  Irish  rebellion,  and  that  Chat^  2 
furthered  and  approved  it;  that  is  another  in- 
stance.   That  the  narliam^nt  at  Oxford  was 
only  a  sham  to  ddude  the  people,  and  that  such 
a  king  was  not  to  be  trustea  with  such  a  people, 
neither  as  to  their  lives,  liberties,  or  religion; 
but  that  tlie  people  must  provide  for  themsfelves 
in  time,  and  nlow  the  trumpet  boldly.      Ano- 
ther instance  was,  as  it  was  the  undoubted  right 
of  the  people  to  make  laws  against,  and  to  op- 
pose a  popish  successor,  so  ihey  might  depose 
a  popish  possessor.     To  this  efibct  was  the 
substance  of  what  was  said. 

Att.  Gen,  Did  he  name  a  retrard  that  Mr. 
Everard  was  to  have? 

Smith.  There  was  a  reward  mentioned,  but  I 
don't  remember  any  particulars. 

Att.  Gen.  Did  he  tell  who  set  him  on  work  ? 
Smith.  Be  said,  if  they  did  but  set  EngUnd 
tr>g'ether  by  the  eai*s,  tne  French  would  get 
Flanders,  and  al  length  prevail  here,  and  Mr. 
Everard  should  get  an  interest  in  the  cOmmon- 
couneil,  and  muce  it  his  business  that  they 
sitould  make  a  kind  of  an  address  to  the  par- 
liament, tnd  promise  to  stand  by  them  with 
their  lives  and  fortunes  in  opposing  popery,  and 
aibitrary  government,  and  if  parliament- wavs 
faiJedy  to  assbt  in  another  way ;  and  if  the 
king:  hindered  the  duke  of  York  to  come  to 
a  legal  tnal,  tfiat  then  they  should  take  other 
courses. 
Att.  Gen.  What  did  he  desire  tram  Mr. 


Everard,  when  he  seemed  to  boggle  at  his  in- 
structions ? 

Smith.  Mr.  Evemrd  said,  he  would  do  these 
things,  yet  he  was  in  great  danger  ;  why,  says 
Mr.  FitzhaiTis,  so  am  I,  and  a  great  many* 
more.  What  other  oonterence  was  between 
them,  I  know  not,  for  I  never  saw  them  tog^ 
ther  after. 

Herj.  Jffferiet.  Look  yon,  Sir,  is  this  the  sam* 
person  ? 

Smith.  Yes,  I  did  know  him  to  be  the  same 
person  that  night  he  was  takai. 

X.  C.  /.  You  could  see  him  where  yoo 
were? 

Smith.  My  lord,  I  saw  him  dear  enougb, 
thiiere  were  three  candles  lighted,  and  I  was  as 
near  to  him  as  I  am  to  your  lordship. 

L,  C.  J,  You  were  not  in  the  room  P 

Smith.  I  was  in  a  little  closet  ckMse  by. 

Alt.  Gen.  You  know  nothing  of  the  paper  of 
instructions  ? 

Smith.  I  remember  he  tokl  me  of  such  aa 
one,  but  I  was  not  there  the  second  night. 

Sir  Fi  Withim.  Mi.  Everard  said  th^  were 
treasonable  things,  what  then  said  Fitzbarris  f 

Smith.  He  said  the  more  treason  was  in  thett 
the  bet;ter. 

Sc^.  Jrfferirt.  And  the  particulars  were  to  set 
the  people  together  by  the  ears,  and  to  bring  i» 
the  Frach  kinff . 

Smith*  It  is  ful  one  in  terms. 

Seij.  Jeffhries.  How  was  it  ? 
.  Smith.  That  the  king  and  the  people  shouki 
be  set  at  variance,  dien  the  French  king  would 
ftll  upon  Fhmders  and  Holland,  and  atterwards 
woun  take  England  in.  his  way,  and  make  no 
bones  ofit. 

Sen.  J^eries.  Will  you  adc  him  anj  questions, 
Mr.  I<itznarrisP 

litxh.  Do  you  believe  that  I  did  it  widi  a 
treasonable  intention  ? 

Smith,  Sir,  I  am  not  tojiidg«  of  that,  I  am 
not  of  your  jury,  nor  to  Answer  any  such  thing. 

FUzh.  What  do  you  think,  Sir,  pray  ? 

Smith.  Yon  ooutd  have  no  gaod  desira  16 
bring  about  by  any  such  matter  (I  thi^)  as 
ibis  paper  is. 

FOjX,  Is  this  the  same  paper  that  was  reaA 
In  the  House  of  Commons  ? 

Smith.  Sir,  I  was  not  of  the  House  of  Con»- 
mons,  I  don't  know  what  was  read  there. 

Mr.  Joh^Km.  Mr.  Everard  did  seem  to  hint  at  a 
desi^  amongst  some  protestant  Lords,  and 
parliament-men^  and  others,  dissenters  Aom  liie 
church  of  England  ;  I  desire,  to  know  wbette 
Mr.  Smith  hewtl  those  words  ? 
«  2,.  C.  J.  That  was  not  the  fint  night 

Smith.  I  did  not  hear  it. 

L.  C.  J.  Look  yon,  Mr.  Johnson,  {ffr.  Smi^ 
was  not  present  at  the  seeond  meetmg,  then  air 
William  WaUer  was  there,  it  waoonly  the  first 
night  Mr.  Smith  was  there,  and  he  sp^tks  to 
t^Bt.  Therefore  asto  the  altertftion  of  the  eopy 
and  some  other  things,  he  teOs  you  that  wm 
done  tbe-oeeond  night,  and  then  vras  the  dis» 
course  conoeming  the  French  oenfessor,  aat 
those  other  things  which  you  mention. 


351]         STATE TRULS»  33  Chaklbs  II.  l6Bl.'-Proceedi$ig9  0g€kui  [352 


Ati.  Gen,  I  believe  tbe  jury  misappralieiid 
Mr.  Eyerard  in  that  too. 
•    2*.  C.  /.  It  was  only  what  Fitzhairis  told  him. 

JtL  Gen,  But  I  see  the  things  sticks  with 
the  jury ;  therefore,  I  would  fain  ask  Mr.  Erer- 
ard  this  question,  did  yon  declare  any  suoh 
Ihinz,  or  was  it  Mr  Fitzharris  that  told  yon  ? 

Mr.  Everard,  Mr.  Fitzharris  told  me,  that 
several  pariiament-men  were  joined  with  the 
French  ambassador  to  give  him  an  account  of 
things,  but  he  told  me  besides,  that  it  mast  he 
drawn  up  as  it  were  in  the  name  of  the  Non- 
Cootbrmists,  to  father  it  upon  tliem.;  yet  when 
there  was  one  word  in  it,  Thou,  as  if  it  were 
in  the  Quakers  name ;  no,  says  he,  it  must 
not  be  so,  but  it  mu^  be  under  the  name  of  all 
the  Non- Conformists,  that  it  may  be  common 
to  all  the  discontented  party. 

L.  C  J.  So  you  must  take  the  sense  of  this 
right,  gentlemen.  It  is  not,  Mr.  Everard  tells 
you,  some  parliainent-men  and  lords  were  en- 
4j[aged  in  this  business,  but  Mr.  Fitzharris's  de- 
sign was  to  engage  Bvei*ard,  and  he  urged 
•%vuat  he  could  to  encourage  him  to  it.  So  that 
the  arguments  he  ui;ed  were,  that  some  lords 
and  parliament-men  were  engaged  in  this,  to 
encourage  him  to  go  on. 

Mr.  Johnton,  It  is  true,  my  lord,  so  that 
here  doesappear  there  was  some  other  interest 
than  the  French  interest  in  this  matter,  if*  what 
Mr.  Fitzharris  said  was  true. 

Alt.  Gtn,  Fitzharris  said  so,  to  engage  him. 

X:  C  J.  Look  YOU,  Mr.  Johnson,  we  do  all 
verily  believe  and  hope,  there  was  no  such 
thing  as  that  any  lord,  or  any  of  the  Commons 
.of  England  were  so  engaged ;  it  was  his  in- 
terest, as  Mr.  Fitzharris  took  it,  to-meation  tt 
so,  to  engage  this  gentleman. 

Kverard,  •  I  did  not  say  lords. 

f..C,J,    What  did  you  say  then? 

kverard.   Parliament- men  in  ^neral. 

Att,  Gen,  Then  swear  sir  Wdliam  Waller, 
(which  was  done.) 

Sir  Fran,  WitAint.  Pray,  sir  WiUiam,  will 
you  give  an  accotunt  of  what  you  know  of  thb 
matter^ 

Sir  Wm,  Waller.  My  lord,  the  last  time  I 
.was  here  in  this  court,  being  summoned  to  give 
in  my  evidence,  I  did  make  some  difficulty  of 
it,  uDon  the  account  that  this  person  was  im- 
peached by  the  Commons  of  England  in  IW- 
liament ;  but  Mr.  Justice  Jones  having  declared 
the  law  required  me  in  such  a  case  to  i^ve  in 
my  evidence,  I  am  now  ready  to  give  it  m,  and 
shall  do  it  as  briefly  as  I  can. 

L,  C,  J,    Well,  Sir,  pray  go  on. 

Sir  Wm.  Waller.  My  lord,  upon  .the  «2d  or 
S3d  of  Feb.  last,  Mr»  Everard  met  m«  in  the 
city,  and  told  me,  he  had  a  business  of  very 
•great  concernment  to  discover  to  me ;  where- 
ujK>n,  my  lord,  we  went  into  a  place  where  we 
might  conveniently  discourse  together;  and 
he  uAd  me,  in  short,  that  Mr.  £dw.  Fitzharris. 
that  unfortunate  gentleman  at  the  bar,  had 
been  with  him  several  times,  and  endeavoured 
to  engage  him  in  a.  business,  which  would  in 
f|r«ct  turn  all  into  oonf unen  in  EogUmd,  and 


render  the  king  ver^  odious  in  the  sight  of  his 
subjects.  Many  things  he  did  there  tell  me, 
and  earnestly  pressed  me  to  join  in  this  design, 
to  endeavour  tne  discovery  of  it.  I  was  indeed 
at  the  first  shy  of  meddling  with  it,  being  no 
way  in  the  commission  of  the  peace^  and  so 
not  liable  to  engage  in  a  business  of  that  na- 
ture ;  but  I  was  uraid  to  discourage  Mr.  Smith, 
who  vbluDtaHly  and  ingeniously  offered  him- 
self for  the  service  of  his  king  and  country: 
but  I  did  not  go  that  afternoon,  being  willing 
to  hear  whether  the  business  went  on,  and  vraa 
likely  to  come  to  any  thing,  llie  next  morn- 
ing Mr.  Everard  wTit  to  me  tliis  letter  (plucking 
out  a  paper.) 

Just.  J)olben.   Read  it.  Sir. 

Sir  Ww.  Waller,    My  lord,  in  effect  it  was 
for  to  let  me  know,  Mr.  Smith  hath  been  with 
him  the  night  before,  and  that  according  as 
they  had  laid  4heir  business,  Mr.  Fitzfaarns  did 
indeed  come,  and  had  some  discourse  in  the 
hearing  of  Mr.  Smith,  several  things  beyond 
what  they  had  acquainted  me  with,  things  of 
the  highest  nature  imaginable ;  and  tiberdfore 
he  earnestly  pressed  me,  as  I  tendered  the  wel- 
fare of  my  king  and  country,  that  I  would  not 
fail  to  come  that  afternoon  to  be  an  ear- witness 
of  the  treasonable  practices  that  were  in  hand. 
I  looked  ui)on  myself  then  obliged  to  go,  and 
did,  according  t<»  the  directions  he  gave  me,  go 
about  three  o'clock  in  the  afternoon  to  a  tavern 
at  tbe  lower  end  of  Fuller's  -Rents  near  Gray's 
Inn,  and  there  we  were  to  discourse  further  of 
the  business.    I  had  not  been  there  long,  but 
I  looked  out  of  a  back  window,  and'q>ied  Mr. 
Fitzharris  with  another  ^ntleman  in  a  brown- 
coloured  suit,  walkingjust  before  Gray's- Inn 
door.    I  do  not  know  the  name  of  the  court, 
but  there  i  saw  them  walking,  but  in  their 
going  he  frequently  looked  up  at  Mr.  Everard's 
chamber,  and  poiuteti  at  it.    When  he  was 
gmie,  I  told  htm,  it  may  be  Mr.  Fitzharris  may 
come  sooner  than  the  hour  appointed,  theren 
fore  I  think  it  will  not  be  amiss  to  go  without 
further  delay  to  your  chamber,  anu  see  what 
conveniency  thei*e  may  be  to  lie  secret,  where 
I  may  be  both  an  eye  and  an  ear> witness.     I 
went  to  his  chamber,  and  when  I, came  into 
tlieroom,  there  wus  a  little  closet,  which  I 
thought  not  so  convenient  for  me,  and  I  rather 
chose  to  look  about  if  I  could  find  another 
place  more  convenient.    In  short,  in  the  next 
room  I  found  by  my  cane  there  was  a  door, 
and  hangings  over  it.    I  turned  up  the  hang- 
ings there,  and  in  the  door  there  was  a  crevice, 
which  I  opened  a  little  with  my  kniie,  and 
ripped  a  hole  in  the  hangings  whioh  looked 
into  the  room  where  the  gentleman  was  to  be. 
And  before  Mr.  Fitzhams  oame,  Mr.  Everard 
had  given  me  a  laive  account,  much  ai\er  tbe 
same  manner  that  he  hath  given  in  his  testi- 
mony here,  and  he  shewed  me  two  papers.     I 
to<^  the  two  papers,  and  gave  them  a  private 
mark,  that- 1  might  know  them  again ;  and 
withal  we  |daced  ^^  table  and  a  chaur  l(eady 
against  Mr.  Fitzharris's  coming  in,  and  agree<t 
that  he  should  be  placed  so,  aa  that  through 
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the  h«le  I  nfi^ht  Iiame  a  Ml  sight  of  faim  :  but 
lest  by  a&  acadent  he  sfaoald  be  removed  from 
thcDce,  I  desb^  Mr.  Everard  to  ask  him  three 
questioDB.  The  1st  was.  Whether  he  had  not 
married  a  dauffhtei*  of  one  captain  Finch,  whose 
father  was  killed  in  his  majesti'*s  service  ?  The 
%A  was.  Whether,  as  he  read  over  the  paper, 
it  was  drawn  up  according  to  his  instructions  ? 
And  the  dd  was,  Who  was  the  person  that 
shook!  recompence  Mr.  £v«rard  for  running  so 
great  aa  hazard  ?  According  to  these  instruc- 
tions, the  table  being  placed,  and  every  thing 
m  order,  about  ^-en  o'clock,  or  between  six 
and  seven,  Mr.  Fitzharris  came  in,  and  being 
sat  down,  he  h^^n  to  ask  some  questions ; 
aniM^gst  others—— 

[Then  some  complaint  was  made  by  the 
kiDg>g  ^UDsel,  of  papers  given  to  Mr.  Fitz- 

hams.] 

FitzhMrrit.    'Pray,   my   lord,  1  beg  diat 
paper  may  be  giren  to  my  wife  again. 
Att.  Gen,    I  pray  it  may  be  given  to  the 

COfUt. 

Seij.  Mi^ttard:   I  pray  it  may  be  read. 
SqL  Gen.    It  is  not  the  duty  of  a  solicitor  to 
bring  papen,  he  was  only  appointed  by  the 
court  to  run  of  errands  :  he  was  not  to  advise 
or  fimiisfa  with  matter  of  defence. 

Serj.  Jefferiet,    My  lord,  this  is  an  offence* 
committedin  the  face  of  the  conrt,  therefore 
we  pray  the  person  that  hath  done  it  may  be 
committed. 

Just.  JMben,  It  is  nothing  but  the  resolu- 
tions of  tiie  House  of  Commons ;  'give  it  him 
a^ain^ 

L.  C.  /.  If  Mr.  Whitaker  lies  there  to  trou- 
ble the  court,  we  shall  find  another  place  for 
hiiii. 

Sol.  Gen,  My  lord,  Mr.  Whitaker  hath  done 
his  duty  now,  and  what  service  your  lordship 
appointed  him  ;  so  I  thmk  he  may  be  sent 
awinr,  for  here  is  no  more  business  for  him. 

fcfor  Wm,  Waller.    Mr.  Fitzharris  came  in,  I 
think  it  was  between  sir  or  seven  o'ckick,  and 
coming  there,  he  sat  himself  down  in  the  chair 
prepared  for  him ;  and  Mr.  Fverard,  according 
to  tbe  instructions  I  had  given  him,  did  ask 
him  several  questions ;  but  Mr.  Fitzharris  did 
ask  him  first.  Whether  he  had  finished  the 
paper  according  to  some  instructions  he  had 
giren  him  ?  Mr.  Everard  produced  two  papers, 
the  one  was  the  copy  of  the  other,  aa  I  counted. 
]^Ir.  Fitzharris  had  one  given  into  his  hand, 
and  the  otlier  Mr.  Everard  had.   Mr.  Everard, 
aiter  he  had  read  a  little  in  it,  did  ask,  whether 
this  vras  drawn  u^  according  to  the  histruc- 
tions  BIr.  Fitzharris  had  given  ?  He  answered. 
It  ynm  exactly  according  to  the  instructions 
he  had  given  him.    Af^  he  had  read  a  Uttle 
f  urlher»  says  Mr.  Everard  to  him,  This  is  a 
biisiaesa  of  a  very  dangerous  consequenoe,  what 
reward  shall  I  have  tor  running  so  great  a  ha- 
zard ?  He  toki  him  again  thus :  Sir,  says  he, 
I  think  I  ran  an  equal  hazard  with  you  j  tbr 
you  haae  apuier  under  my  hand,  wnich  w3X 
reader  me  hafale  to  danger.    And  then  be  went 
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on  and  read  further ;  and  if  Mr.  Attorney  will 
please  to  let  me  see  the  paper,  there  is  one  par- 
ticular clause  in  it  that  I  took  sr^ecial  notice  of: 

Att.  Gen.  Would  you  ha?e  tne  libel,  or  the 
pap^,  sir  Wifliam  i^ 

8ir  W.  WalUr.  The  libel,  Sir  ;  (which  was 

r'ven  him.)  There  was  one  passag'e  in  it  which 
remember,  audit  was  this  (speaking  of  the 
king's  preferring  persons  that  were  engaged  in 
the  late  Irish  rebellion)  the  paper  was  first 
(prefers)  but  says  Mr.  Fitzhams,  in  French,  it 
must  be  (has  promoted :)  several  passages  of 
this  nature  I  heard  him  alter,  and  I  saw  hiia 
alter  with  his  pen.  For  after  such  time  as  Mr. 
Fitzharris  w^  gone  out  of  the  room,  I  wont 
immediately  into  the  room  where  Mr.  Everard 
was,  and  took  notice  of  tlie  paper,  and  the  ink 
upon  the  paper  was  hardly  dry. 

Alt.  Gen.  Look  upon  that,  that  is  the  ori- 
ginal, and  the  other  tne  counter- part. 

Sir  W.  Waller.  Here  is  the  mark  (then  point- 
ing to  the  bottom  of  the  paper.)  These  two 
papers  I  marked  both  togetuor,  and  this  is  tlie 
paper,  Sir,  was  mended.  1  d6  remember  it 
more  particularly,  for  this  paper  1  had  in  my 
o«'n  cnstody,  and  signed  it  afterwards. 

L.  C.  J.  Well,  ffo  on. 

Sir  ir  Walter.  He  was  asking  him,  pray, 
Sir,  said  he,  what  reward  shall  1  have  ?  Why, 
says  Mr.  Fitzharris,  you  shall  be  very  well 
paid,  you  shall  not  need  to  fear,  you  shall  have 
an  manner  of  encoura^ementv  This  business 
win  bring  a  consider^le  advantage  to  yop,  and 
you  shallbe otherwise prefeired  than  what  yoU 
were  in  the  fVench  king's  service.  Says  he, 
You  cannot  but  know  how  you  have  been 
slighted  and  neglected,  notwithstanding  the 
ser>ice  you  have  done  ;  and  the  French  am* 
bassador  is  the  person  that  is  to  recompence 
you  for  your  pains ;  and  he.  spoke  of  forty,  but 
truly  I  did  not  hear  whether  K  were  guineas, 
or  what  it  was,  that  he  shoukl  have  for  present 
payment ;  and  T  heard  him  speak  something 
of  a  pension,  he  named  3000  crowns,  but  whe- 
ther annually,  or  how,  I  cannot  t<dl,  Piray, 
Sir,  said  he,  what$h;ill  I  do  in  this  case,  (br  I 
do  not  know,  I  am  but  in  a  low  condition,  anfl 
hava  occasion  foeXtnw^  ?  Why,  says  he,  the 
French  arabafisador  will  supply  you,  and  you 
shall  cartalnly,  as  soon  as  the  pajjer  is  per- 
fected, havo*your  reward ;  and-,  says  he,  there 
are  a  great  many  more  that  we  have  ernployo^ 
inbusmeases  of  this  nature,  to  create  misunder- 
standing between  the  king  and  bis  people,  by 
which  means  the  French  will  easiiy  over-run 
Flanders  and  the  Low -Countries,  and  thau 
Eofifland  ^  baoome  an  easy  morsel.  And  this 
is  me  sabstanoa  of  what  I  reniember. 

Tuih.  Do  you  believe  I  had  any  sucb  desiga 
as  treason  in  it  ? 

Sb  W.  Wallen  I  cattnot  say  atiy  thing  lo 
thai,  I  only  apeak  to  matter  of  fact. 

Ait.  Gen.  Did  he  deelM  he  had  fltia&y  tom 
employed  in  th6  aei^ce  ? 

8ir  W.  Waller.  Yes,  be  did  say  bo.  And 
said  he,  there  ara.tWo  pariiamr«t*ikMii  that 
fre^ent  my  krd  miletbairy's,  who  nSylofi 
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does  not «utpecl,tbat  do  come aBdioand  him, 
and  thea  go  and  aoquaibt  tEe  French  embas- 
•atlor  with  all  th^  can  dtscover. 

Fiizh,  Is  thisthe  same  paper,  by  the  oath 
you  have  taken,  for  which  1  was  impeached  by 
the  Commons  in  parhament  ? 

Sir  W.  Waller.  Yes,  it  is  a  copy  of  the  same 
paper,  and  that  paper  1  did  read  m  the  House. 

Alt.  Geii,  It  is  the  original. 

Mr.  Johnson,  My  lord,  I  desire  to  ask  sir  W. 
Waller  one  question :  Sir,  you  have  heard  the 
indictment  read,  then  pray  tell  us  whether  this 
very  libel  be  expressed  in  the  indictment  ac- 
cording to  what  was  delivered  in  the  House  of 
Commons? 

Att,  Gen,  You  shall  hear  that  by  and  by 
yourselves  :  for  you  shall  hear  the  paper  read 
to  you  with  the  mdictment. 
>  Sir  W,  Waller.  This  is  a  copy  of  that  paper. 

Mr.  JoAnfon.  (Foreman  of  the  Jury .)  lioes 
»r.  Fitzharris  stand  impeached  by  tne  House 
of  Commons  upon  the  same  treasons  mentioned 
in  the  indictment  ? 

§ir  W.  Waller,  Yes,  sir. 
.    Alt.  Gen.  Upon  the  same  treasons  ? 

Sir  W.  Waller.  Upon  this  treasonable  paper 
he  does.  For  as  soon  as  ever  I  had  communi- 
cated this  paper  to  the  House,  and  I  had  made 


Sir  W.  Waller.  A  Roman  Catholic 
FUzh,  I  am  not  bound  to  continue  so  always. 
Mr.  Jones.  Shew  your  conversion. 
Alt.  Gen,  Pray  let  the  libel  be  read. 

[Then  the  Paper  wa^  prodooed.] 

Alt.  Gen.  Sir  W.  Waller,  and  Mr.  Everard, 
is  that  the  paper  ? 

Everard.  This  is  the  paper. 

Att,  Gen,  Is  it  intenined  with  his  owu 
hand? 

Everard.  Yes,  for  there  are  the  words'(haTe 
promoted)  that  I  said  before^e  altered. 

L.  C.  J.  Gentlemen,  pray  mark  this  now, 
you  will  b^ar  the  clauses  contained  in  the  in- 
dictment read,  and  you  shall  hear  this  paper, 
read,  and  then   yourselves   shall  be  judges, 
whether  it  does  contain  them,  yea,  or  no. 

Mr.  Johnson.  We  desire  to  si*e  it  at  the  bar. 

Att.  GenT  Here  is  a  copy  of  these  clauses, 
you  may  examine  it  by  that. 

Serj.  AfaynarV,  It  is  not  the  whole  libel,  but 
only  ^me  clauses  of  it  he  is  indicted  for. 

L.  C  J.  Yes,  brother :  but  what  they  desuie 
is  only  to  see  whether  so  much  as  is  contained 
in  the  indictment,  is  also  in  the  libel. 


Att,  Gen.   Pray  swear  Mr.  Astrey,  then ; 
(which  was  done.) 
my  report  of  the  treasonable  transactions  of  I      L.  C.  J.  Look  you,  gentlemen,  this  is  one 
Mr.  Fitzharris,  the  House  immediately  pro-  #thatis  Entrusted  with  the  afiairs  of  t^e  crown ; 


ceeded  tocthe  impeachmeht. 

Sol.  Gen.  Does  the  impeachment'  mention 
that  paper  ;  or 'what  particular  treason  ho  was 
impeached  upon  Z    .      ,      ^ 

SirPT.  Tf«//fr.*I  know  notlung  of  that.  But 
unon  this  paper  that  impeachment  was  ground- 
ed, that  is  aU  I  can  say. 

Sol,  Gen,  That  this  libel  was  spoken  of  in 
the  House  of  Commons,  is  true;  but  it  does 
not  appear  upon  the  impeachment,  that  he  was 
impeachment  for  that  lioel. 

i.  C.  J.  Have  you  any  more  witnesses  ? 

Alt.  Gen.  Yes,  we  have  to  other  matters. 
But  we  desire  to  let  them  alone  till  the  libel  be 
read. 

Mr.  Johnson.  My  lord,  we  beg  we  may  have 
the  comparison  of  the  libel  with  the  indictment. 

Fitxh.  1  would  ask  sir  W.  Waller  one  ques- 
tion more  upon  his  oath,  whether  he  had  any 
design  of  trepanning  me,  or  any  body  else  in 
this  thing?  '       ^^       _.    ' 

Sol,  Gen. .  HvA  you  any  design  to  (repan^ilic^ 
prisoner,  or  any  body  ?  *  ': 

.    Sir  W.  Waller.  No,  Mr-  Fitzharris,  indeed 
not  I.  •    . .    *  *    "^ 

Fitzh.  I  looked  upon  yon  always  as  a  person 
that  was  my  enemy. 

Ait.  Gen.  What, because you"were a  papjst? 

FUzh.  No,  it  was  upon  another  jtccQUBt,  I 
appeal  to  Mr.  Justice  Dolben. 

Justice  Dolben.  What  do  you  appeal  to  me 
for  ?■  .  ' 

Serj.  Jefferks.  Have  you  known  Mr.  Rtz- 
hanis  before,  sir  WiDiima  ? 

Sir  W.  Waller.  Yes,  many  years. 

Serj.  Jefftries.  What  religi(>n  was  he  reputed 
lo.btof? 


he  is  now  sworn,  and  I  ask  him  this  question 
for  your  satisfaction :  Mr.  Astrey,  are  the  Eng- 
lish sentences  tliat  are  in  the  indictment  also 
corapi;ized  in  the  hbel  ? 

Mr.  Astrejf,  My  lord,  I  did  examine  this  in- 
dictment with  the  libel  at  Mr.  Attorney  Ge- 
neral's chamber  as  well^sl  could,  and  they  are 
in  ter minis  the  same  ;  the  wor^s  in  the  ixvdict- 
ment,  and  the  words  in  the  libel. 

Mr.  Johnson.  My  lord,  if  all  be  not  in  the 
indictment  that  is  m  the  Tibel,  then  perhaps 
there  may  be  some  connection  with  what  is 
antecedent,  something  to  explain  thoso  clauses 
the  indictment  mentions,  sO  that  they  may  bear 
another  construction.  Therefore  we  would 
have  all  read. 

Serj.  Maynard.  It  must  be  all  read  to  them. 

L.  C.  J,  Yes,  brother,  it  shall  be  wholly  read 
them,  though' itr need  not  be  expressed  de  verba 
in  verbum  in  the  indictment ;  yet  for  their  sa- 
«tisfaction  it  shall  be  wholly  read  to  them. 

Sol.  Gen.  Theise  gentlemen  are  very  cau- 
tious, I  perceive.      \ 

L.  C.  J,  Look  you,  gentlemen,  if  you  wiH 
attend  the  Court,  ^  jvul  give  you  what  satis- 
faction vifi  can  ;  pi^,  Mr.  Solicitor,  give  ihem 
leave  to  speak  to  th^  Court :  what  you  desire, 
gentlemen,  is  reasonable  enough,  that  yoA  may 
hear  the  hbel,  to  see  whether  these  are  not 
clauses  taken  out  of  a  paper,  winch  m^  have 
anotlier  import  in  the  pimer  than  they  have 
when  they  are  taken  out ;  tnat  is  your  meaning. 

Mr.  JohQSon,  Yes,  my  lord. 

L.  C.  J.  To  that  intent  wu  shaft  kear  the 
libel  read  distinctly  *,  yon  snail  have  the  very 
clauses  of  the  indictment  hy  youj  tfaaiyoa  ma/ 
look  dpon  them. 
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Att.  Otn.  The  odier  part  of  the  libel  will 
Ho  it. 

i.  C.  /.  Pray,  Mr.  Attorney,  do  not  direct 
me;  they  shall  have  the  lodictment  whilst  Mr. 
Astrey  reads  the  libel,  that  they  may  t:ee  the 
import  of  the  words.  You  do  not  apprehend  it 
arifirht:  Mr.  Johnson  does  not  desire  to  see, 
whether  Mr,  Astrey  read  right,  but  whether 
tliose  clauses  in  the  Indictment  are  of  the  same 
import  in  the  Indictment,  that  they  are  of  in  the 
libel ;  therefore  they  must  bave  a  copy  of  the 
Indictment  whilst  Mr.  Astrey  reads  the  libel ; 
And  Mr.  Astrey,  pray  mark  those  clauses, 
when  you  come  to  Uiem,  for  you  will  find  they 
are  dnperved  up  and  down  the  libel; 

Mr.  Astrey.     I  do  not  swear  to  that  very 


paper;   but  I  believe  yon  will  find  tliey  arc    ment,  and  write  aeainst  the  Pojic  and  cardinals, 


r^tly  taken  out  of  the  libel  ui  the  Indictment 
•  Alt.  Gen.     This  is  the  copy  o€  the  Indict- 
ment clauses. 

CI.  ofCr.  reads,  "  Friend,  I  thank  tliee  tor 
the  character  of  the  Popish  successor — : — " 

Then  one  of  the  Jury,  having  the  copy  in  his 
handy  and  not  finding  it  exact,  desired  a  true 
copy. 

Sir  W.  Waller.  Here  is  a  true  copy  of  it, 
which  I  took  myself,  and  read  in  the  House. 

Then  the  Libel  was  read  through,  which  was 
as  follows :    , 


stout  earl  of  old,  who  told  a  king,  that  if  htt 
could  not  be  defended  by  Magna  Cbaiia,  h% 
would  be  relieved  by  Longa  Spada. 

**  Yet  to  convince  the  workl,  that  this  Scot- 
tish race  is  corrupt,  root  and  branch,  aiul  Popish 
from  the  very  bc^nning,  be  pleased  to  consider 
these  reasons  following : 

<*  The  grandfather  of  these  men,  James  th« 
Scot,  was  of  no  religion  at  the  bottom,  but  en- 
tered by  a  pretence  of  a  sham  plot  uf  the  Pa- 
pists  against  his  hfe,  whilst  really  he  ccdlog^dcd 
with  the  Popish  party  under-haiid  ;  his  mother, 
his  kindled  and  companions  were  French,  and 
Papists ;  when  come  into  England,  he  wrote  to 
the  Pope  with  great  submission,  yet  aftoru  ards 
thinking  it  for  his  pui*pose  to  ciyole  the  parlia- 


«( 


THE  TRUE  ENGLISHMAN  speaking 
Plain  English,  in  a  Letter  from  a  Friend 
to  a  Friend* 


he  sends  a  Scots  bird  to  blind  the  eyes  oi  the 
Vatican  keeper  with  money,  and  tu  htcal  his 
letters  from  olf  the  Roman  file,  and  then*  he 
crows  as  boldly  as  an  unsuspected  harlot  for  the 
Protestant  religion  and  interest. 

"  That  man's  son,  Charles  the  First,  held  a 
secret  correspondenc}^  with  the  Pope,  caliiug 
him  his  dear  and  holy  father,  as  Li  to  be  seen  in 
his  letters  recorded  in  Rushworth's  Collections : 
Were  not  his  wife  and  courtiers  Papists  ?  Did 
he  not  countenance  and  promote  the  rebellion 
in  Ireland  ?  As  the  Frish  grandees  and  bis  very 
commissions  testil^  and  declare,  was  there  not 
a  Popish  Plot,  and  an  universal  conspiracy  of 
the  Paptsts'discorerpd  to  him  and  his  confessor 
Laud,  and  did  they  not  piously  stifle  it,  lest  they 
should  have  discovered  the  nakedness  of  theu* 


mother  church  ?  whilst  that  goodly  Protestant 
prince  pretended  to  relieve  the  poor  besieged 
IVotestants  at  Roche]  by  his  confident  Bucking- 
ham, did  he  not  hold  correspondency  with  the 
French  cardinal  how  to.  betray  them  for  a  sum 
of  money  ?  (which  his  obstinacy  with  his  par- 
liament made  him  stand  in  need  of.)  But  they 
who  so  ill  approv^d  themselves  to  be  heads  m£ 
the  Protestant  church,  Charles  and  Laud,  did 


"  I  thank  yon  for  thtf  character  of  a  Polish 
successor  which  you  sent  me,  wherein  our  just . 
fears,  and  the  grounds  of  them,  are  justly  set 
out.  But  I  am  in  gpreater  fear  of  the  present 
possessor ;  why  do  we  trighten  ourselves  about 
the  evil  that  is  to  come,  not  looking  to  that 
which  is  at  hand?  We  would  cut  off  the  bud- 
ding ireeds,  and  let  the  poisonous  root  lie  still ; 
we  would  stop  the  channel  of  our  evils,  and  let 
the  fountain  still  run :  My  meaning  is  this ; 
can  I^^ades  know  and  act  all  these  bloody  con- 
spiracies, and  not  impart  them  to  his  dear 
Orestes?  If  James  be  conscious  and  guilty, 
Charles  is  so  too:  Believe  me,  these  two 
brethren  in  iniquity,  they  are  in  confederacy 

with  Pope  and  French,  to  utroduce  Popery  and*  hfesjied •arbitrariness  and  Popery, 
arbitrary  government,  as  all  their  actions  de-  r '."  A*a  fbr^Jaifles  he  was  a  V 
monatrate.  The  Parliament,  Magna  Charta, 
and  Liberty  of  the  Subjects,  are  as  heavy  yokes 
which  they  would  cast'dff  tfr  be  as  absolute  as 
their  brother  of  France^  and  if  th£s  can  be 
proved  to  be  their  only  ^hn  and  endeavour, 
why  shoTild  not  every  true  Briton  be  a  Quaker 
thus  lar?  Let  the  English  rise,  and  move  as 
one  man  to  self-defence,  to  open  action,  and 
fling  oflT  their  intolei'able  riders.  Blow  the 
trumpet,  stand  on  your  guard,'  and  ^vithstand 
them  as  bears  and  tfgers.  And  since  there  can 
be  no  trust  given  to  this  goodly  couple  of  Popish 
brethren,  nor- no  relief  expected  >m>m  a  parfia- ' 
meni ;  trust  to  your  swords  in  defence  of  your 
lives,  laws,  religioD,  and  prop^es,  like  the 

I 


they  not  lose  their  own  heads  by  a  manifest 
judgment  of  God  ?  And  was  not  the  false  heart 
of  their  emissary  Buckingham,  found  out  by 
an  assassin's  knife?   " 

'*  But  to  come  neisirer  to  our  purpose,  these 
two  goodly  imps  of  our  days  are  stark  naught, 
airived  at  the  height  of  ^vickedness,  a^d  of  pro- 
* — ^'arbitrariness  and  Popery. 

As  fbr^Jaifles  he  was  a  Papist  whilst  he 
^ad  a  re^imeilt  in  the  French,  and  afterwards 
in  tbe  Spani^'  service  beyond  seas.  And  as  for . 
(^h^les,.lie  was  reported,  ere  he  came  into 
England^  to  have  been  reconciled  to  the  church 
of  Home  in  one  of  the  French  king*s  country- 
houses;'  and  since  they  came  in,  how  have 
they  WheedM  and  played  fast  and  loose  m  their 
profession  of  religion,  as  occasion  and  .their 
affairs  required  ?  HaVe  they  nut  all  along 
maintained  secret  correspondency  wilh  Fri.nce 
and  Rome  ?  As  Coleman's  letters  may  suffix 
ciently  instruct  such  w)io  have  u6t^seen  mor^ 
secret  memoirs. 

**  But  let  us  come  to  examine  their  actiotiii 
itliich  are  a  better  proof  ef  Ibeif  heartf :  Were 
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not  tlie  <)uk^'«  servants  aod  enpfideiits  idl  pa- 
bists  ?  Witness  his  Talbot^,  FBHickf ,  and  othec 
Irish  teagnes.  Werfe  not  the  duke  and  such  nf 
his  creatures  as  wer^  known  pa|»istSt  promot- 
jcd  to  all  public  offices  of  trust,  both  at  sea  and 
land  P  Witness  Bcllssis,  now  a  traitor  in  the 
Tower.  Did  not  James,  ^y  Coleman,  Throg- 
tnorton,  and  others  hold  open  correspondency 
with  the  pope  and  eardinals  ?  And  could  Charles 
be  lenorant  of  all  this  ?  Nay,  he  liked  all  so 
weir,  that  he  hardly  employed  any  about  him 
but  papists,  as  Cliilbnl,  wi^om  he  made  trea- 
surer ;  or  employed  any  abroad  but  persons  of 
the  same  stamp.  Witness  Godolphin,  whom 
he  sent  ambassador  into  Spain,  as  he  did  others 
elsewhere;  what  more  obvioiui  than  that, 
though  the  duke's  treachery  against  the  king- 
dom and  protestant  religion  be  fully  made  out, 
and  the  people  and  parliament  seek  to  bring 
him  to  a  legal  trial,  yet  Charies  obstructs  jus- 
tice, andwDl  not  suffer  it?  How  can  this  be, 
but  that  he  is  joined  in  will  and  in  deed  in  all 
the  duke's  Tillainies,  and  that  he  is  afraid  to 
foe  discovered  and  found  out  to  be  a  papist,  and 
a  betrayer  of  his  peof^  and  the  protestant  re- 
ligion r  If  he  viras  heartily  concerned  for  our 
teiigion,  would  he  not  oppose  a  popish  succes- 
sor, who  would  in&liibly  overthrow  it ;  Can 
there  be  any  thing  more  evident,  than  that  he 
continues  the  duke's  adherents,  and  those  who 
i^-ere  advanced  by  htm  in  all  offices  of  trust  ? 
And  hath  he  not  turned  out  of  his  counsel  the 
most  zealous  protestants,  such  as  Sliafiesbury, 
Bssex,  and  otbeiv,  and  Introduced  ip  their  rooms 
iilther  mere  tools,  or  those  tna|are  popishly  and 
^bitrarily  affected  ?  Qath  he  not  modelled  aU 
•the  sheriSs  and  justices  througliout  Englfmd*, 
in  subserviency  to  a  popish  design  ?  m»  not 
sir  William  Waller,  and  Dr.  Chamberlain,  and 
divers  othera  turned  out  of  the  commiasion  in 
and  about  Liondon,  merely  for  being;  zealous 
prosecutors  of  priests  and  papists  PDoth  not 
(^harles  all  he  can  to  hinder  the  further  de- 
tection of  the  jpopish  plot  P  And  doth  he  not 
tp  his  utmost  discountenance  the  discoverers  of 
it,  and  suffer  them  to  want  bvead?  And  doth 
he  not  in  the  mean  time  plentiiRnlly  encourage 
and  reward  Fitzgerald  and  all  the  sham  plot- 
ters? Whereas  Dang^eld  had  8/.  a  week 
whilst  a  foi^r  of  plota  against  the  protestants, 
he  is  caston  witli  scorn,  and  in  danger  of  his 
life,  since  he  hud  open  the  popish  engineers. 
Is  not  Charles  so  much  in  love  wkh  his  popish 
Irish  rebels,  (therein  treading  in  his  father's 
steps)  that  he  promotes  Mongarret,  Carting- 
ford,  Fitz-Pabick»  and  others,  who  wereti^ 
heads  of  the  rebellion,  to  honours  a^  prefer- 
ment ;  though  Charles  Uxik  the  covenant  and 
coronation  oath  to  preserve  the  protestant  rcli- 

S'on,  yet  hath  he  not  palpably  broken  them  ? 
e  made  lai-ge  promises  and  protestations  at 
Breda  for'  the  allowin£^,  a  perpetual  liberty  of 
conscience  to  non-conforming  protestanta,  but 
he  soon  forgot  them  afl«  To  what  end  waa  the 
«ct,  which  was  made  soon  after  his  restoralion, 
prr^bltlDg  any  to  call Um. papist,  or.to  say  he 
^?.  ¥^miy  uujii^,  ana  reiider  aocb  « 


sliould  offend,  guilty  of  a  creti^umra ;  hoi  to 
stop  the  people's  mouths  whenever  he  shooU 
act  any  thing  in  favour  of  popary,  as  1^  was 
then  resolved  to  do  ? 

«<  Is  it  not  manifest  therefore  that  Scotch 
oaths,  Breda  promises,  prolesUnt  profaasioo, 
liberty  of  oonacience,  war  with  France,  saving 
of  Flanders,  is  all  in  jest  to  delude  proteataiU 
subjects  ?  Is  it  not  apparent  that  breaking  or 
leagues,  Dutch  war,  Smyrna  fleet,  Frach 
measures  to  fkvour  their  conquesta,  loss  of 
ships,  war  in  Christendom,  blood  of  Pkotea- 
tants,  reprieving  of  Popish  traitors,  is  all  in 
earnest,  and  done  in  favour  of  ^pery  ?  And 
are  not  his  fair  speeches,  his  true  nrotestanl 
love  to  parliaments,  just  rigfats^^  and  English 
liberties,  his  pretended  ignorance  of  the  plot, 
and  his  lumging  of  traitors  to  serve  a  turn  but 
in  mere  jest  r  Are  not  his  great  debaucheries, 
his  whoring  couriers,  popish  councils,  cheat- 
ing rogues,  hellish  plottings,  his  saving  of 
traitors,  his  French  pensioners,  bis  nests  of 
whores,  and  swarms  of  bastards,  his  Macks, 
bis  cut-tliroats,  his  horrid  murderers,  his 
burning  of  London  and  the  provost's  house  too, 
his  sham  plotting,  his  suborned  viUains,  his 
popish  officers  by  sea  and  land,  his  strugglin|gs 
lor  a  popish  successor,  his  agreements  with 
France,  bis  frequent  dissolutions  qf  parliaments, 
bis  huyingi'  of  voices,  his  ftlse  returns,  all  of 
them  designs  to  ruin  us  in  good  earnest,  and  in 
favour  of  arbitrary  government  ?  And  is  it  not 
in  order  to  this  blessed  end  that  you  see  none 
comitenanced  by  Charles  and  J.amea,  but 
church  papists,  betraying  bishops,  tantivy  ab- 
horrers,  barking  touzera.  ponisb  aoribblera  to 
deceive  the  people,  and  nx  the  popish  succes- 
sor's illegal  title?  Are  not  Jesuits  oounsek, 
French  assistance  to  conauer  Ireland,  subdue 
Scotland,  win  Flanders,  beat  the  Dutch,  get 
their  shipping,  be  masters  of  the  seas?  And 
are  not  facing  a  rebellion,  letting  the  plotgo  on, 
the  endeavouring  to  retrieve  the  popish  cause 
by  getting  a  popish  pensionary,  abhorring  par- 
liaments, who  shall  betray  their  country,  en- 
slave .  posterity,  and  destroy  themselves  at  last, 
means  only  to  save  a  popish  traitorous  successor, 
and  a  present  popish  possessor  ?  James  and 
Charles  are  brediren  in  iniouity,  corrupt  both 
in  root  and  branch,  and  wno  study  to  enslave 
England  to  a  French  and  Romish  yoke,  is  not 
all  mis  plain  ?  Ilave  you  not  eyes,  sense,  or  feel- 
ing ?  \Vhere  is  the  old  English  nobW  spirit  ? 
Are  you  become  French  asses,  to  suffer  any 
load  to  be  laid  upon  you  ?  And  thestefore  if 
you  can  get  no  remedy  from  thia  next  parlia* 
ment,  (as  certainly  vou  will  not)  and  ifCharlea 
doth  not  repent  and  comply  wiui  it*  then  im  dl 
as  one  man.  O  brave  EngUshipen,  Umk  ta 
your  own  defence  ere  it  be  too  late ;  roaze  iqi 
jour  spirits,  remember  your  predecessors,  re- 
membcar  how  that  the  asserting  of  their  lyser* 
ties,  justified  both  by  success  and  law*  the  war 
of  the  barons  against  wicked  counodlpra  who 
misled  the  king.  And  will  you  now  hit  that  go 
which  cost  them  so  dear  ?  Sow  vmnf  i^ppraea 
ing  kings  have  been  depased  ii^tfais  mMh  m 
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•ppeana  weoid0  teSsmA  onto  in  tlMt  worttiy 
patriot's  hktonr  of  the  socceaHon ;  were  boI 
Ri<A^  9,  and  H«iry  6,  both  laid  aakie,  n^ 
to  mentioa  oliiara,  and  was  there  ever  such  a 
kmg  as  this  of  oars  ?  Was  net  king  John  de- 
posed for  going  about  to  embrace  the  Ma- 
aoaaetaB  rdiffien,  and  for  enternig  into  a 
league  with  vne  long  of  Moroooe  to  £at  pur- 
poeeP  Though  MahemetaoHin  and  the  king 
of  Aloroeoo  were  bo  such  enemies  to  our  rights 
and  Ifterties,  as  popery  and  the  Freo«;h  are. 
Is  it  not  time  then  that  aU  shouki  be  leady  ? 
Let  the  city  of  London  stand  by  the  parliament, 
for  the  mamtainbg  of  their  liberties  and  reli- 
gion in  an  extreme'  way,  if  parliamentaiy 
ways  be  not  consented  onto  by  Uie  king,  let 
the  counties  be  ready  to  enter  into  an  associa- 
tion, as  the  Goaaty  of  YqAl  did  in  Henry  the 
<}th'8  time." 

X.  C  J.  Gentlemen,  now  you  hare  heard  it 
read,  and  you  may  observe  thei*e  is  notning  in 
this  paper  can  extenuate  or  mitigate  the  clauses, 
but  abundance  to  make  tliem  more  horrid  and 
exceedingly  a^rravated. 

Ati,  Gen.  Tlien  call  Mr.  Saville,  who  was 
the  person  Mr.  Eyerard  did  meet  with,  and  ac- 
quauit  with  tliis  business  (but  he  did  not  ap- 
pear.) Then  call  sir  Phdip  Lloyd  and  Mr. 
Bridgeman.  My  lord,  the  next  piece  of  evi- 
dence we  shall  give,  is  this ;  sir  William 
WaUer  andMr.  Everaid  do  both  say,  that  he 
^ve  part  of  his  instructions  nnder  his  own 
hand  ;  we  shall  produce  the  paper,  and  prove 
he  acknovKtedged  it  to  be  his  own  hand. 

[Then  the  Paper  was  produced.] 

Att,  Gen.  Who  writ  that,  Sir  ? 
Everard,  Mr.  Fitzharris. 

Att,  Gen.  Are  those  the  instructions  he  gave 
you  to  frame  this  libel  ? 

Eterard.  These  are  part  of  the  instructions, 
my  lord  ;  the  other  part  I  took  in  my  table- 
book  before  Mr.  Smith. 

Att.  Gen.  We  will  prove  it  by  other  wit- 
iiesses,  ^  Philip  Lloyd,  and  Mr.  Bricjgemaa. 

Mr.  Brtdl^cuMfi  sworn. 

Ml  Gen.  Did  theprisoner  acknowledge  that 
to  be  all  bis  own  hand-writing  ? 

Bridgeman.  Yes,  mv  loid,  Mr.  Fitzharris 
did  acknowledge  it  to  be  all  writ  with  his  own 
hand. 

1%*  Philip  Llcyd  sworn. 

Sir  F.  WUkiM$.  Look  upon  that  paper,  Sir, 
^which  he  did.)  Did  Mr.  Fitzharriiraekiiowledge 
it  was  his  hand  writing  ? 

Sir  P.  lifl^flT.  Yes  he  did  ;  and  that  I  might 
bear  testiRiony  of  it  the  batter,  I  writ  with  my 
•im  hand  on  the  back  of  it,  that  he  did  so. 

Ait,  Gen.  Read  it. 

CL  ofCr.  reads,  "  Afler  this  «haro  meetng 
of  the  parliament  at  Oxon,  which  nobody 
eKpeda  any  good  of,  it  will  be  necessary 
fitc." 

8oi:  Gtm.  The8»  wards  are  UkAnise  in  tfie 


£.  C.  J.  Whan  was  that  given  io  yov,  Ifr. 
Everard  ?  for— Mr.  Fitzhams  it  seems  owned 
it  beibre  the  lorib  u^eooondi,  bat  Mr.  Kver- 
ard  swears  of  th«  delivery  of  it ;  what  tuna 
was  it? 

Everard.  It  was  either  Monday  or  Tuesday. 

L,  C.  /.  In  February,  was  it  not  i' 

Everard*  Yes,  and  I  asked  captain  Fitz- 
harris, according  to  sirWiUiara  Waller's  queries, 
whether  ha  had  given  instructions  according  to 
what  he  would  have  contained  in  the  thing  P 
Yes,  said  he  ;  but  have  you  not  eoaugh  under 
my  own  hand  to  do  it  by  P 

Serj.  Mnjfnard.  My  lord,  we  have  done  our 
evidence,  wa  will  leave  it  now  to  hear  what  the 
prisoner  will  say  for  his  defence. 

X.  C.  X  Mr,  FiUharris,  if  you  have  any 
thing  to  say  for  your  disfence,  this  is  your  time 
to  do  it. 

Fitzh.  Yes,  my  lord,  Dr.  Oaftea,  I  dtsira. 

may  be  called. 

AU.  Gen.  If  you  have  any  witnesses,  name 
them. 

Mrs.  FUzh.  Yes,  yes,  Dr.  Gates  P  and 
ask  him  what  he  beard  Mr.  Everard  say. 

£.  C,  J.  What  say  you  to  Dr.  Gates  ?  hen 
he  is. 

FUzh.  Pray,  Doctor,  what  have  yon  heard 
Mr.  Everard  say  about  this  libel  smce  I 
taken? 

Dr.  Gates,  My  lord,  after  this  business  „«, 
talked  of  abroad,  having  heard  that  sir  William 
Waller  and  Everard  had  made  the  discovery,  I 
did  discourse  Mr.  Everard  about  the  business, 
and  about  the  libdL  He  told  mehe  wraiedie 
libel,  and  when  I  would  not  believe  it,  the  man 
was  a  little  angry  that  I  wouU  not  believe 
It :  And  then  I  told  him  he  was  a  man  very  un- 
fortunate in  speaking;  for  heswike  butbadly. 
He  said,  though  he  was  unfWunate  in  his 
tongue,  yet  be  was  as  fortunato^in  his  pen,  and 
that  betook  a  great  deal  out  of  the  intercepted 
letter  to  Roger  L'Estnnge  :  and  I  then  aske^ 
him  what  the  design  oi  It  was,  he  told  me,  it  waa 
to  be  printed,  and  to  be  seat  about  by  the  pennr 
post  to  theprotestuig  kirds,  and  the  leadkig  men 
m  the  House  of  Commons,  and  they  were  to  be 
takenup  as  soon  aa.  they  had  it,andtobe 
searched,  and  to  have  it  found  about  them.  I 
then  asked  him  if  there  v*ere  any  other  penons 
coacehned  in  it,  beskles  tbsse  publicly  talked  of  $ 

be  told  me  the  court  had  ia  hand  in  it,  and  the  king 
had  given  Fitzharris  noB^  already,  and  would 
givehimmoreif  it  had  success.  Tliishetobl 
me  at  Oxford,  and  before  he  went  thither,  and 
after, 

FUzh.  Mr.  Sberitff  Cornish,  I  do  beg  yea 
say  what  his  majesty  told  you,  when  yoo'came 
to  him  from  me,  when  I  vras  in  Newgate. 

Sheriff.  1  do  not  know  what  you  call  me  for, 
Mr.  Fiixharris. 

Ftfgh.  I  desire  you  to  aequaint  the  court 
whattfae  king  said  to  you  when  you  cameto 
him  from  Newgale  fipom  me. 

Sheriff.  My  lord,  I  shall  desu«  your  Imd- 
ship^s  apinion  m  this  nmtter,  whether  it  be 
seamy  or  daosnt  ^asebjeottodedarawhit 
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diacourae  bit  prinoe  is  pleased  to  have  with 
himP 

L,  C.  X  Look  you,  Sir,  if  you  give  any 
•▼ideooe,  give  it.  We  are  not  to  direct  any 
witness  whether  they  shall  give  their  evidence, 
or  not 

Att.  Gen,  Mr.  Sheriff,  you  ought  to  do  it 
openly,  if  yoa  give  any ;  therefore  pray  let  us 
iMarjrou. 

Shiriff,  My  lord,  I  cannot  remember  what 
was  satd  relating  to  this  jNurticUlar  matter. 
There  was  a  great  deal  his  majesty  was  ^tossed 
to  discourse  with  me  concerning  thmgs  of 
several  kinds  and  natures  ;  my  memory  may 
fiul  me  ;  bat  if  Mr.  Fitzharris  please  to  ask  as 
to  any  partieular  matter. 

Fitth.  What  the  king  said  when  you  came 
firom  Newgate  to  him,  to  acquaint  bim  that  I 
would  make  a  discovery :  did  he  say  I  was  em- 
ployed by  him,  and  received  any  money,  and 
what  for? 

SherWl  My  lord,  I  do  remember  something 
of  that  kind.  When  I  was  giving  his  majesty 
an  account  that  I  found  th^  prisoner  at  the  bar 
in  a  disposition  to  make  a  discovery,  his  majes- 
ty was  pleased  to  tdl  me,  he  had  oflen  had  nim 
liefore  iiim  and  bis  secretaries  upon  examina- 
tion, and  could  make  notlung  at  all  of  what  he 
did  say  or  discover  to  them  ;  and  his  majesty 
was  pleased  hkewise  to  say,  that  he  had  for  near 
three  months  before  acquainted  him,  that  he 
was  in  pursuit  of  a  plot,  a  matter  that  relate 
much  to  his  majesty  ^s  person  and  government  : 
and  the  king  did  say,  in  as  much  as  he  made 
great  protestations  of  hiu  zeal  for  his  service,  he 
md  countenance  and  give  him  some  money.  I 
know  nothingmore. 

AU,  Gen.  Did  tlte  king  ever  declare  that  he 
9aw  Fltzhairisin  his  Hfe,  or  that  he  ev^  was  in 
his  presence  P-^iSAeri^.  -Yes.         / 

Att.  Gen.  Ay,  but  beftire  his  appearing  at 
the  council-table,  did  the  king  ever  say  he  saw 
him,  or  before  he  was  anrested  ibr  this  fact  ? 
.  Sheriff".  Yes,  his  majesty  was  pleased  to  say 
about  tnree  months  before,  he  came  to  him, 
.and  he  pretended  he  would  discover  a  great 
plot  to  him. 

L.  C.  /.  Have  you  iqiy  other  questions  to 
ask  Mr.  Sheriff? 

FUzh.  No.    Where  is  colonel  Mansel  p 

Oates.  My  lord,  1  desire  that  if  the  prisoner 
have  any  more  questions  to  ask  me,  he  may  do 
it;  because  the  croud  is  great;  and  I  would 
go  out.  . 

FiUh.  Sir,  I  have  many  more  questions  to 
ask  you,  I  desire  you  would  please*  to  stay. 

L.  C.  J,  You  must  stay  if  oe  hav.e  any  more 
questkiDs  to  ask  you.  Here  is  Col.  Mansel, 
what  say  you  to  nim  ? 

Fitzh.  Cotonel,  what  did  jtoq  hear  sir  Wil- 
liam M^ler  say,  after  this  discovery  was  made  f 

Col.  Man$el  That  which  I  heard  sir  W. 
Waller  say,  was  this : .  I  had  occasion  to  speak 
with  sir  James  Hayes,  and  enquiring  fix  him 
I  found  he  was  at  t&e  Dog-Tavern;  sol  went 
upi  and  found  in  the  company  sir  W.  Waller, 
and  aaother  gaatieoumi  one  Mr.  ^HvuA,  and 


some  more.  After  the  rest  of  the  company 
were  gone,  and  only  sir  James  Hayes,  Mr. 
Hunt,  myself;  and  sir  W.  Waller  left,  sir  Wil- 
liam was  giving  an  account  of  this  business, 
and  said  the  king,  when  I  had  acquainted  bim 
wiA  it,  told  me  i  had  done  him  the  greatest 

E'ece  of  service  that  ever  I  had  done  him  in  my 
^,  and  gave  roe  a  great  many  thanks :  but  I 
was  no  sooner  gone  from  thence,  but  two  wor- 
thy gentlemen  gave  me  an  account,  that  the  king* 
said,  I  had  broken  all  his  m^sures,  and  he 
would  have  me  taken  off  one  way  or  another. 

Fitth,  Did  he  say  any  thing,  that  it  was  a 
design  toput  the  libel  upon  the  Protestant  Lords 
and  the  House  of  Commons  ? 

Col.  MmhscL  There  was  that  said. 

L.  C.  /.  What  was  said?  DonH  come  with 
your  imperfect  discourses  here ;  but  if  you  give 
evidence,  tell  what  was  said. 

Col.  Mantel.  Sir  W.  Waller  said,  that  tlie 
dcsi^a  #as  against  the  Protestant  Lords,  and 
the  Protestant  party. 

Seij.  Maynari.  I  do  not  doubt  that  it  was 
agaiiisl  the  protestant  party. 

Ati,  Gen,  Recollect  yourself:  was  it  against 
the  Protestant  Lords,  ur  the  Protestant  party. 

Col,  MuHicL  lie  s^d,  the  Protestant  party. 

Alt.  Gen.  So  say  w%. 

Fitzh.  Did  he  not  say  it  was  another  sham 
plot.  Sir,  against  the  fanaticks,  and  the  House 
of  Commons  ?  Where  is  Mr.  Hunt  ? 

[Mr.  Hunt  appeared.] 

Hunt.  What  would  you  have  with  me,  Mr. 
Fitzharris  ?  I  never  haa  any  conversation  with 
you  in  my  life. 

I'i/^A.  No,  Sir;  but  what  have  you  heard 
sir  William  Waller  say  concerning  my  busi- 
ness? 

ffun/.  My  lord,  I  would  rather  I  badiest  my. 
hearing ^br  that  time,  than  have  heard  it  to  re- 
peat it.  Sir  W.  Waller  did  tell  me,  at  the  Dog- 
tavern,  where^vas  sir  James  Hayes,  and  colo- 
nel Man<>elby,  af^er  he  had  t-ead  over  the  libel 
to  us,  tliere  was  a  great  deal,  of  company  more ; 
but  he  only  gave  us  the  curiosity  to  see  what 
the  libel  vias :  And  when  he  had  read  it,  be  did 
tell  us,  that  the  king  gave  him  particular  thanks 
for  that  good  service  lie  had  done  him  in  detect- 
ing Fitziiarris ;  but  he  said  be  was  told^  two 
gentlemen  that  had  heard  the  king  speak  it, 
who  were  of  undoubted  credit,  that  the  king 
wtis  in  an  extreme  passion,  bestowed  maiiy  hara 
names  on  him,  and  said,  he  would  give  any 
thing  in  the  worid  to  take  Iiim  out  of  (he  world ; 
that  ne  wras  an  insufferable  v^^tion .  to  him. 
and  that  he  had  broken  all  his  maasures.  And'< 
he  said  the  same  things  again,  in  the  presence 
of  sir  Philip  Harconrt,  and  my  lord  iiadnor'a 
son  Mr.  Roberts,  at  capt.  Hall's  chamks',  in 
Pembroke-college  in  Oxon. 

Ait.  Gen.  Wnat  did  he  say  about  the...pii- 
soner.  •     * 

Hiffi^  This  w»s  about  the  Iibe(  of  Fitzharris 
that  the  king  gave  him  particular  thanks  about . 
that  busincn^.  .And  afterwards  the  ki^  di^  csx- 
press  greatytsij^,  in  some  short  tiflte  after 
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he  was  gooe  :  And  h6  did  say  he  was  informed 
by  two  witnesses,  that  heard*  the  king  say  it,  he 
kjiew  not  what  to  do  with  him,  he  broke  aJI  his 
measures. 

Fitzh.  Did  he  not  say,  this  was  a  design 
against  the  protestants  ? 

Hunt,  He  did  say  it  was  a  desig'n  to  con- 
trive these  papei-s  into  the  hands  of  people, 
to  make  them  e?idences  of  rcbelltfm ;  and  that 
was  his  apprehension  of  the  thing.  And  he 
said  further  (for  I  am  a  witness  here,  and  must 
speak  all  my  knowledge)  that  he  had  another 
Plot  which  he  had  trac^  naar  to  a  full  dis- 
y^ry,  a  most  horrid  Plot  than  this  or  Danger- 
field's  ;  for  he  said,  thh  was  the  counterpart  of 
panger6eld*s  Plot.  I  hope  he  will  not  deny 
It.  if  he  be  asked,  here  he  is,  and  upon  his 
oath  ;  I  am  not,  and  I  desire  not  to  take  cix'dit 
unsworn,  but  am  willing  to  give  my  testimony 
on  oath . 

Fitzh.  Whore  is  Dr.  Cary  ? 

Mr.  Sh.  CornUh,  Dr.  Cary  is  not  well,  my 
lord,  and  can*t  come. 

Fitzh.  Tlien  Mr.  Sheriff  Bethell. 

Oates.  Mv  lord,  1  pray  I  may  be  discharged. 

L.  C.  J.  Doctor,  wc  have  nothing  to  say  to 
you  but  the  prisoner  hath. more  questions  to  ask 
you.  It  is  not  we  that  dettdn  you,  but  you  stay 
upou  the  prisoner's  account. 

Fitth.  Mr.  Sheriff  Bethell,  1  desire  to  know 
what  you  can  say  concerning  Mr.  Kverard.  - 

Mr.  Sh.  Bel  hell.  3Iy  lord,  I  know  nothing 
of  Mr.  Everard  as  to  his  business,  save  that  he 
told  me,  he  writ  the  libel  himself.  And  I  con- 
fess, my  lord,  further,  that  hefore  ever  he  knew 
my  face,  or  before  ever  he  heard  me  speak  a 
word  in  his  days,  he  put  in  an  infonn«tion  of 
treason  against  me,  at  the  instillation  of  one 
that  is  known  to  be/  my  mortal  enemy :  And 
it  was  b'o  groundless,  that  tliough  it  w^ 
three  yrtirs  ago  given  in,  vet  I  never  heiard  a 
word  of  it  till  Friday  last,*!  can  bring  witnes9es 
of  this,  persons  that  sent  the  notice  oi'it  to  mel 

Fitzh.  Pray  call  Mre.  Wall,  (who  came 
down  from  her  seat.) 

Fiish.  Mrs.  W'aH^  pray,  will  you  tell  the 
court,  have  not  I  conveyed  some  libels  and 
treasonable  papers  to  the  king  by  your  means, 
and  received  money  upon  that  account  ? 

Mrs.  Wall.  Notas  I  know  of. 

FUsk.  Did  iiot  you  receive  some  of  them 
trom  me  to  give  to  the  king  ? 

Mrs.  Walt.    No  indeed,  not  I. 

Ftizh.  Is  the  footutanhere  that  was  by,  when 
you  paid  me  the  money. 

Mrs.  Wall.  Yes,  and  the  porter  too,  though 
you  have  not  snbpcenaM  them. 

Fitih.  How*  along  ago  is  that  ? 

Mrs.  Wall.  To  years  ago. 

Fitzh.  Was  it  not  a^ut  Christimas  last 
was  tweke-month  I  gave  you  the  libel  about 
the  king  and  your  lady ;  and  the  kio^  thanked 
Uke  extremehr,  and  I  had  260/.  given  me? 
Come  Mrs.  Wall,  don't  think  to  trick  me  out  of 
my  life  in  the  case,  for  I  v^ill  not  be  tricked  so. 
Pfay  tell  the  cotvt.  Can  you  deny  that  I  had 
the  e50/.  speak,  Mrs.  Wall,  had  1 250/  ? 


Mrs.  Wall.  That  was  not  the  question  yon 
asked  me  at  first. 

Fitzh.  But  speak,  had  I  it  ? 

Mrs.  Wall.  There  was  lioO/.  I  think  it  was 
200  or  160,  250/. 

Fitzh.  What  use  was  it  for  ?  and  upon  what 
account  ? 

Mrs.  Wall.   You  do  know  it  was  not  for 
any  libel. 
.  Fitzh.  If  you  have  any  mind,  tell  it. 

Mrs.  Wall.  There  it  is:  (Delivering  in  a 
papei:  to  be  read.) 

CI.  uf  Cr,  The  humble  petition  of  Edward 
Fitzhanis. 

Mrs.  Wall.  I  really  took  him  for  as  honest  a 
man  as  ever  I  knew  in  mv  life ;  and  had  it 
been  in  my  power  to  have  done  him  a  kindness, 
I  should  not  have  failed  to  have  done  it. 

Att.  Gen.  Wiis  he  your  country  man,  madam  f 

Mrs.  Wall.  Yes,  he  is,  and  my  relation  too. 
I  knew  him  to  be  the  son  of  a  very  sufferinfif, 
loyal  family  ;  and  while  his  mother  was  la 
town,  he  came  oflen  to  our  house ;  and  when 
she  went  away,  he  lelt  visiting  the  house  a 
great  while.  And  you, ,  Mr.  Fitzharris,  did 
once  tell  me,  you  could  bring  in  people  to  tlie 
king's  interest,  that  were  very  considerable. 
So  1  spoke  to  the  secretary  of  state  about  you, 
that  there  was  one  that  had  bebn  with  me,  and 
told  me,  that  he  could  bring  in  those  to  the 
king  and  duke's  interest  that  were  very  consi- 
derable. Tlie  secretary  of  state  desired  of  me 
to  know  who  tliey  were  ;  and  then  he  named 
to  me  one  Thomas*  Merrey,  and  another  person, 
wlio  I  desire  to  be  excused  from  naming.  The 
other  party  he  did  name  was  thought  consi- 
derable, both  for  quality  jand  understandiiMf ; 
and  the  secretary  desired  me  to  get  him  in,  if  I 
could.       * 

Att.  Gen,  Pray,  madam,  who  was  it  ? 

Mrs.  Wall.  I  desire  Mr.  Fitzharris  may  tell 
you. 

Fitzh.  No,  Mrs.  Wall,  pray  do  you  tell  it, 
since  you  have  spoke  gf  it. 

Mrs.  Wall.  I  say  nothing  but  what  I  will 
take  my  oath  of. 

Fitz/i.  Then  you  will  never  swear  that  which 
is  true.    Pray,  Mrs.  Wall,  speak,  who  was  it  ? 

Mrs.  Wall.  I  desire  I  may  not  name  him  2 
but  he  may. 

Att.  Gen.  He  will  not. 

Mrs.  WalL  Tnily  I  do  not  think  it  conre- 
nientfor  me  to  name  such  persons  as  those  are, 
upon  such  accounts. 

Fitzh.  Pray,  Mrs.  Wall,  name  the  person  • 
that  I  would  have  brought  into  tlie  king  s  ser- 
vice. 

Mrs.  WalL  If  the  Court  commands  me,  I 
will ;  otherwise  I  will  not. 

Fitzh.  'Did  you  ever,  upon  any  such  aocouni 
as  this,  receiTC  any  money  for  me  ?  Speak  the 
truth. 

31  rs.  Wall.  Qod  forbid  your  blood  should  lie 
at  my  door ;  I  assure  you,  I  should  be  sorry 
for  it.  He  told  me,  these  persons  were  ooum* 
derable  for  the  king*s  interest,  and  oould  do  him 
«3(traordinary  go<ra  s^^nice.    So,  as  J  said, 4 
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•poke  to  tbe  secretary  of  state  |  and  he  would 
know  who  they  were.  And  wh^n  be  was  told 
who  they  were,  as  for  one  of  them,  Thomas 
Merrey,  ne  was  not  thought  worth  the  looking 
afler,  for  he  was  thought  an  mcomaderabro 
rascal ;  hut  as  for  the  other  gendeman,  he  was 
thought  a  man  of  worth,  and  a  person,  that,  if 
he  would,  could  really  serve  the  king.  Upon 
this,  when  you  first  came,  I  was  never  at  rest 
for  you ;  and'therefure,  after  a  while,  before 
you  came  again,  I  gave  the  porter  order  to  tell 
you,  I  was  not  at  home;  and  I  desire  the 
porter  may  be  bAbA  the  question.  But  when 
I  next  saw  the  secretary,  I  desired  that  he 
would  give  them  a  positive  answer,  one  way  or 
the  otiier ;  and  the  next  time  I  saw  you,  this 
was  your  business,  and  I  told  the  secretary  of 
state  of  it.  Yon  ^ve  roe  this  paper,  and  de- 
an^ me  to  solicit  for  your'  quit-rent  in  Ire- 
land, for  you  were  in  great  misery,  and  had 
been  a  great  sufTerer.  So  I  spoke  to  the 
dutchess  of  Portsmouth,  and  she  spoke  to  the 
secretary  of  state ;  that  if  this  man  be  so  con- 
siderable a  sufierer,  it  is  convenient  to  give  him 
something  for  his  encouragement :  ara  if  you 
wiH  give  linn  something,  said  I,  give  it  nim 
macklj,  I  was  four,  if  not  six  months,  a-getling 
Im  money. 

Fitzh.  But  will  you  say  it  was  upon  that 
account  ?  When  was  that  money  paid  ? 

Mrs.  Wall  I  never  thought  I  should  be 
brought  in  for  a  witness ;  or  that  you  would 
have  abused  me  thus  for  my  kindness. 

Fttzh.  When  were  Uiose  papers  given  you 
Aat  you  produced  f 

Mrs.  Wall,  I  wish  I  may  never  see  the  face 
of  Ctod,  if  I  know  any  more  than  what  I  g^ve 
evidence  ;  there  are  the  pa]]erB,  liicy  wiutell 
you  the  time. 

FiUh,  Did  I  give  them  you  ? 

Mrs.  WalL  You  or  your  wife  did ;  and  I 
soimose  your  wife^s  condition  was  yours. 

Pitzh,  Was  not  the  money  received  before 
those  papers  ever  were  given  you  ? 

Mn.  mU,  Nay,  Mr.  Fitzhanis,  I  will  tell 
vou  more ;  send  to  Mr.  Henry  Guy,  and  let 
bim  tell  you  when  he  paid  it  you. 

Fitzh.  GaU  the  porter,  and  the  footman  if 
be  be  here. 

L,  C.  J.  If  you  would  ask  any  mote  ques- 
tions of  Mrs.  Wall,  do. 

Fltzk.  DM  not  I  come  tu  3rou  the  Wednes- 
day before  I  was  taken,  and  told  yon,  I  desired 
to  speak  vrith  the  king,  and  that  I  had  a  libel  to 
Mcstnft  to  bim  ? 

Mrs.  Wa//.  No,  so  iar  from  that,  that  it  was 
the  Thursday  before  you  were  taken,  you  came 
•beat  nine  o'clock  at  night  to  our  lodgmgs,  and 
sent  up  to  my  chamber  ;  and  I  sent  word  Uiat 
Mb*.  Coiwltng  was  there,  for  I  did  not  care  to 
see  yon :  but  yon  sent  word  up,  you  had 
•omething  of  consequence  to  tell  me.  So  I 
oameilown,  and  you  desired  me  to  bring  you 
lotiw  speech  of  roe  king,  which  was  a  thing 
^fW  did  never  desire  before :  and  you  said  thos, 
rf  you  did  but  see  the  king,  vop  believed  you 
eoukHay  aomdhing  to  him  tnat  ought  duuim 
flarnoa. 


Fitzh.  Did  not  I  say,  here  is  the  tibd  tbat  1 
come  to  deliver  to  the  king  now  P 

Mrs.  Wait,  No,  as  I  have  a  soul  to  be  saved. 

Fitzh.  Mrs.  Wall,  I  did,  and  this  was  what 
yen  said  at  the  same  time  :  that  since  my  lord 
Sunderland  was  gone,  you  could  have  no  secret 
service.  I  did  desire  to  speak  with  the  king 
privately,  those  were  the  words ;  and  you  told 
me,  you  could  not  so  easily  do  business'  with 
the  King,  since  my  lord  Sunderiand's  time. 

L.  if.  J.  We  must  nul  let  you  hold  a  dia- 
logue between  yourselves,  you  must  speak  that 

Att,  Gen,  fVas  not  he  a  Roman  Catholic  ? 

Mrs.  Walt,  Yes,  we  looked  upon  him  so, 
and  upon  that  account  we  said  it  was  danger- 
ous for  him  to  go  near  the  king. 

Mt.  Gen.  Did  not  you  know  that  ever  he 
was  admitted  to  the  king  ? 

Mrs.  Wall.  Never ;  but  be  hath  been  talking- 
with  me  in  a  room  as  the  king  passed  by. 

AU.  Gen,  Did  the  king  ever  take  any  notico 
of  him,  speak  to  him  ? 

Mrs.  Wall.  The  kin^  never  took  notice  of 
him,  nor  spoke  with  bim  by  my  means,  nor 
gave  him  money,  other  than  what  I  speak  of, 
nor  the  duchess  of  Portsmouth. 

L.  C.  J,  Look  you,  Mrs.  Wall,  I  think  you 
do  say,  that  there  was  some  money  paid  to  Mr. 
Fitzbarris;  pray  speak  plain, 'upon  what  ac- 
count was  it  paid  ? 

Mrs.  Wall.  My  lord,  it  was  for  the  bringing 
in  of  my  lord  Howard  of  Escrick,  who  is  there ; 
since  you  pess  me  to  it,  I  must  tell ;  I  think 
my  lord  will  not  deny  it. 

Lord  Howard.  I  will  never  deny  the  truth. 

Fitzh.  Where  was  my  lord  Howard  of 
Escrick? 

Mrs.  Wall,  He  was  not  so  much  for  the 
king's  interest,  or  that  which  they  call  die 
king^  interest. 

ftlzh.  How  bug  is  this  since  ? 

Mrs.  Wall.  Two  years  ago  since  he  came 
first  to  me ;  but  wnether  it  be  a  year  and  a 
half  since  my  lord  met  with  the  king,  I  cannot 
tell. 

Fitzh.  When  my  lord  was  admitted  in  to  t^e 
kix^,  I  did  wait  onliim  to  that  purpose,  to  bring 
in  my  lord  Howard. 

Mrs.  WalL  J  desire  that  my  lord  Howard 
may  be  asked,  whether  he  do  not  remember, 
when  the  king  was  coming,  Mr.  Fitzbarris  wad 
put  out  of  the  room  first. 

Fitzh.  You  say,  I  never  shewed  any  libel  to 
the  king. 

Mrs.  Wall.  I  tell  you  what  I  said  since  to 
this  g^tleman  that  is  here  ;  I  wish  you  had 
shewn  the  libel  unto  me,  that  I  might  have 
been  in  a  capacity  of  saving  your  life. 

Fifzh.  You  said,  that  I  uad  the  2501.  for 
bringing  in  my  lord  Howard. 

Mrs.  Wall.  I  say,  it  was  upon  promise  to 
bring  in  persons  that  would  be  useful  and  ser- 
viopable  to  the  king. 

L,  C.  J.  2Sbe  is  your  own  witness,  and  she 
tells  you,  two  persons  you  did  undertake  to 
brbg  m,  and  for  that  you  had  this  monejr* 
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Mn*  Wall,  It  WW  his  ^T«rty  and  Uya  to- 
other. 

Serj.  Jefferia,  Mrs.  Wall,  I  conceive  he 
never  discovered  this  libel  unto  you  ;  but  pray, 
did  he  ever  discourse  with  you  about  Everarcl  ? 
And  what  character  did  he  give  him  ? 

Mrs.  Widl,  Once  he  did,  and  he  said  he  was 
an  honest  man  j  and  asked  me  if  I  would  be 
acquainted  with  him  ?  I  told  him  no,  for  he  had 
a  knavish  re|Nitation  ;  he  was  an  intbrmer,  and 
I  cared  for  no  informers. 

Fuzk.  Mrs.  Wall,  to  let  the  world  see  how 
50U  shuffle  about  me,  when  did  the  king  see 
m  V  lewd  Howard  first,  when  I  brought  him  ? 

Mrs.  WuU,  I  don't  know,  ask  my  lord 
Howard. 

Futh.  Did  not  I  s{feak  to  the  king  in  the 
outer  room?  and  did  not  you  get  me  to  make  a 
stand  there  P 

Mrs.  WaU.  Mr.  Fitzharris,  don't  make  me 
tell  that  thing. 

FUzh,    Pray  speak  the  truth,  IVIrs.  Wall. 

BIrs.  WaU,  *1  defy  you  and  all  mankind;  to 
•ay  I  do  otherwise.  \  ou  did  desire  me  to  tell 
the  duke,  that  you  would  first  bring  my  Ioi*d  to 
him,  and- then  to  the  king;  and  I  spoke  to  the 
duke,  and  he  said,  you  were  a  rascal,  and  he 
would  not  meddle  with  you :  This  you  know. 

Fitxh.  Did  not  my  lady  Portsmouth  tell  me, 
the  duke  was  ansry,  <kc. 

Mrs.  Wall.  Mr.  Fitzharris,  when  you  came 
to  me  upon  such  an  errand,  was  it  reasonable 
that  I  snould  brin^  you,  upon  etery  trlf>e,  to 
the  speech  of  the  kmg,  and  I  should  not  bring 
yoo  then  ?  it  is  wijthout  sense  and  reason. 

jL  C.  /.     You  must  not  ask  questions,  but  I 
answer.      And  Mr.  Fitzharris,  do  you  design 
to  detect  Mrs.  Wall  of  falsehood  ?   she  is  yoiu- 
own  witness,  you  consider  not  you,  can  get  no- 
thing by  that. 

Fiixh,  My  lord,  when  you  "Ree  the  papers 
produced,  you  will  find  it  is  upon  another  ac- 
count* '   ' 

Mrs.  Wall,  Is  this  your  hand,  Mr.  Fitz- 
harris ?  (shewing  him  a  paper.) 

Fitzk.  But  is  not  this  upon  the  aceount  of  a 
pension  granted  in  Ireland  ?  Pray  let  the  gen- 
tlemen of  the  jury  ^s«e,  this  is  of  another  dif- 
ferent nature ;  I  appeal  to  my  lord  Howard  of 
Escricky  whether  he  did  not  speak  to  my  huly 
about  it. 

Lord  Howard.  I  did  so. 

Mrs.  WalL  My  loxd  did  second  my  kdy,  to 
get^ou  some  chaiity. 

FUth,  So  that  the  money  received  here  was 
plainly  upon  another  account. 

L.  C.  J.  Look  you,  if  you  will  have  any  pa- 
pers read,  they  shall  be  read.  But  the  gentle- 
men of  the  jury  must  not  see  any  papers  hut 
what  are  read. 

Then  the  Petition  of  Mrs.  Fitzharris,  and  the 
king's  letter  to  the  duke  of  Ormond,  was  read, 
about  a  pension  in  Ireland. 

FUsh.  My  lord,  if  you  please,  I  have  some- 
Ihing  further  to  say  to  Mrs.  Wall.  Bnt  I  de- 
sire to  ask  Mr.  Cowling  a  question,  and  that  is, 


sir,  what  Mrs.  Wall  said  to  you  about  my  bu- 
siness? 

Mr.  Cowling.  My  lord,  I  think,  the  day  after 
this  man  was  examined  in  the  council,  1  cam* 
to  Mrs.  Wall,  and  she  told  me,  that  the  second 
or  tliird  night  before  he  was  taken,  he  came  to 
her  to  bring  him  to  Uic  king ;  but  she  sent  down 
stairs,  Aiat  slie  would  not  let  him  come  up* 
But  asked  him,  why  he  did  not  go  to  one  of 
the  secretaries  of  state  ?  No,  said  he,  1  can't 
go  thither,  without  beuig  taken  notice  of ;  but 
I'll  tell  you  my  business.  No,  said  she,  if  you  - 
will  wnte  down  your  business,  and  give  it  m« 
in  a  paper,  I  will  carry  it  to  the  kin^ ;  and  it' 
the  king  have  a  mind  to  speak  with  you,  yoh 
shall  be  sent  for.  No,  sajd  he,  1  wdl  not  do 
that.  Then,  said  she,  I  must  beg  your  pardon, 
if  I  don't  brinff  you  to  the  king.  And  Blrs. 
Wall  said  further  to  me,  tidily  her  blood  did 
chill  when  she  said  so,  for  slie  was  afraid  b« 
was  come  to  do  the  king  a  mischief. 

Alt.  Gen.  This  was  three  or  four  nights  be* 
fore  he  was  taken. 

Fitzh.  Is  sir  Robert  Thomas  here  ?  (He  did 
not  appear.)  Then  I  desire  my  lord  HonTird  to 
stand  up. 

Lord  HoTcard,  Have  you  ^ny  thing  to  sa j 
to  mc,  Mr.  Fitzharris? 

JPi7i/».  Yes,  my  lord,  if  yon  please.  My  lord, 
I  desire  your  lordship  will  please  to  tell,  what 
my  lady  Portsmouth  did  express  to  you  con- 
cerning me,,  at  your  coming  thither ;  and  wher 
ther  I  did  not  introduce  your  lordship ;  and  how 
civil  she  was  to  me  upon  that  account ;  and  how . 
she  undertook  to  get  the  quit  rent  for  me. 

Lord  Huvard.    Sir,  I  shall  answer  as  par- 
ticularly as  1  can  all  your  questions ;  but  it 
will  be  necessary  to  introduce  my  evidence 
with  the  relation  of  the  whole  transaction.  You 
know,  about  October  last,  about  the  b^;inning 
of  the  month  ;  for  it  was,  as  I  take  it,  ten  days, 
or  a  fortnight,  before  the  sitting  down  of  the 
parhameut ;  you  did  make  appUcattons'to  me, 
m  the  name  of  the  long, -whether  with  or  with- 
out his  privity,  I  cannot  say ;  hut  you  did  make 
several  mvitationsto  me,  of  putting  rnVself  into 
the  possession  of  an  honour  1  was  altogether 
unworthy  of,  of  waiting  upon  the  king.   I  gave 
you  my  reasons  why!  thought  myself  unfit 
for  that  honour,  because  I  was  not  in  any  cana- 
city  of  doing  the  king  any  service :  and  I  looked 
upon  the  ung  as  a  person  too  sacred,  and 
vvUime  time  was  too  precious  to  be  trifled  away 
upon  one  that  had  nothing  to  offer  to  bun,  ana 
therefore  I  refused  it.    But  notwithstanding, 
this  was  rekiforced  by  you :  and  when  I  «tiU 
persisted  in*  the  denial  of  that  which  was  an 
honour  I  ought  rather  to  have  sought,  hut  only 
because  I  thought  niyselfuncapable  of  deserv- 
ing it ;  after  several  applications,  I  did  at  Ust 
teU  you,  besides'the  impertinency  of  it,  I  did 
also  apprehend  it  might  be  the  occasion  of  s«me 
indecency ;  for  perhaps  I  miflht  thereby  p«l 
myself  upon  declaring  myself  in  some  of  mr 
sentiments,  very  much  differing  from  those  of 
his  majesty-    And  for  roe  to  seek  an  oppor^ 
tunity  to  exprgsa  my  contrariety  to  hit  »*: 
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esty^s  thoughts,  wiH  be  both  radeness  and  im- 
prudence ;  .and  theiiefore.!  did  then  ultimatdy 
an5war  you,  I  would  by  no  means  be  pcerailed 
with.  Then  you  did  lower  it,  and  said,  it  should 
sfiffice,  if  I  would  wait  upon  the  duchess  of 
Portsmouth.  Truly,  I  told  you,  as  to  dial 
too,  you  did  me  a  gpreat  honour,  and  greater 
than  T  could  expect,  for  I  had  nothing  (I  waa 
afraid)  worthy  her  trouble;  and  tliermre  I 
Eesir^  to  know  what  it  might  mean.  In 
short,  yon  did  lesoWe  it  into  this,  That  you 
did  find  the  king  under  great  apprehension, 
that  there  was  something  deep  in  the  hearts 
of  some,  that  stood  at  a  distance  from  his 
majesty,  and  opposite  to  his  interest;  and 
that  the  parliament  stood  at  an  irreconcilable 
.diiference  with  the  king.  Truly,  said  I,  I  am 
a  person  not  fit  to  speak  in  the  name  of  a  par- 
fiament,  for  in  a  Ihtle  time  they  will  speak  for 
themselTes ;  but  if  I  were  to  speak,  or  should 
presume  to  speak  in  the  name  of  the  parliament 
6r  the  whole  nation,  I  should  say,  I  beliered  the 
Jujig  would  find  his  parliament  meeting  him 
with  as  great  afiection,  duty,  and  loyalty,  as 
any  parhament  erer  met  any  king  of  Ensiand. 
You  said,,  then  you  were  confident,  and  yon 
•tted  her  grrace  the^chess  of  Portsmouth  for 
it,  tbat  the  kinc^  came  to  meet  them  with  incfi- 
nations  togratlfy  than  in  any  thing  they  could 
desu^.  Then  said  I,  to  what  end  need  I  come 
there,  for  the  parliament  will  «peak  its  own 
■ense  speedil]^  f  Pray  do  me  diat  kindness,  as 
to  ro  and  satisfy  the  duchess  of  Portsmouth, 
and  to  let  her  know  she  may  now  have  an  op- 
portunity of  declaring  how  willing  she  is  to  oe 
a  good  mstrument  bet  ween  the  long  and  his 
people.  Said  you,  I  can  assure  you,  that  she 
Is  altogether  for  the  samehiterest  that  you  look 
towards^  for  you  are  Tery  much  mistaken 
if  you  thmk  she  ia  a  fiiend  to  the  duke  of  York. 
My  lord,  in  short,  alto  much  intreaty,  I  did 
give  myself  that  honour,  which  I  haTe  no  cause 
to  repent  or  be  ashamed  of,  to  go  to  Whitehall, 
htttnbly  to  kiss  my  lady  duchess's  hand,  and 
receive  her  commands.  But  when  I  came  there, 
I  was  surprised  with  a  greater  honour  of  finding 
the  king  mere,  and  I  thmk  it  was  an  opportunity 
wherein  my  time  was  not  ill  spent  as  to  myself 
but  I  am  alrald  this  S50/.  if  it  wore  given  for 
the  bringing  me  thither,  his  majesty  doth  not 
tiiink  he  hath  deserved  it  at  this  time. 

FUzh.  Your  lordship  came  there  iu  October 
>kist. 

Ld.  Howard,  Because  I  will  do  you  all  the 
fight  I  can,  it  was,  as  I  take  it,  the  beginning 
of  October,  and  about  the  lOth,  because  the 
parliament  sat  down  the  23d,  and  as  Ire-, 
member,  it  was  a  fortnight  belbre.  This  was 
the  first  time  that  I  owe  you  thanks  for  the 
honour  of  seeing  the  king.  After  that,  a  mat- 
ter of  ten  days,  I  had  a  second  opportunity 
and  by  your  means  also.  This  was  the  last 
time  1  had  tlie  honour  to  see  the  king,  but  in 
public.  Afler  this,  I  must  confess,  when  the 
parliament  was  endinl,  I  did  then  wiUingly 
enough,  invite  myself  to  the  honour  of  wailing 
*u]K>n  the  duchess,  and  give  her  thanks  and  tell 


W,  I  was  aeoMe  nke  had  eftdetrooreA,  as 
much  as  in  her  lay,  to  persuade  the  king  intd 
a  good  opimoa  of  the  parliament,  and  to  giv« 
them  time  of  tittmg,  and  thereby  to  gM  taem 
Opporlumty  of  espaniing  th^  inftealkMn  lor 
his  service  and  advantage.  This  was  also  tb^ 
last  time  I  had  the  honour  ef  fleeng  her.  A^ 
last,  parting  fnm  her,  I  dkl  mdce  it  my 
humble  request  to  her,  that  she  wovOdbe  pleased 
to  represent  your  conditkm  to  Ae  king,  since 
by  your  means  I  had  the  honour  to  be  shewed 
tae  way  to  her  grace^i  lodgings. 

Fitxh,  Mj  Lord,  did  not  I  come  to  you  witb 
a  messagetoe  night  before  my  lordfitaifford 
was  condemned  f 

Ld.  Hoaford,  You  say  right,  and  it  wus  m 
m  V  thoughts,  and  yet  t  thought  it  too  tender  a 
thmg  to  speak  of  <;  and  theroore  1  thought  rt 
so,  Mcause,  I  must  oonfins,  at  that  time,  (yon 
must  eitouse  me^  {  did  believe  you  did  not  com« 
with  that  uithonty  you  pretended  to  sMke  nam 
of.  Aflertibe  time  that  unfbrtnnate  hwd  had 
had  his  trial,  and  the  House  were  preparing 
their  thoughts  for  the  sentence,  I  Was  indis« 
posed,  and  came  not  to  ihe  House  that  day» 
which  provoked  the  House  so  mudi,  ^Mt  they 
were  near  committing  me  to  the  Tower ;  but 
truly,  I  was  so  ill  in  body,  and  had  so  Ktlie  a  mind 
to  have  my  vote  mixed  witii  his  blood,  tha^  per- 
haps I  should  hare  ran  the  hazard  of  going  to 
the  Tower  about  it,  if  that  had  been  all.  But 
the  night  before  you  came  to  me,  and  toM  m6 
as  a  great  secret.  That  you  did  bring  it  as  th* 
desue  of  the  king,  and  as  that  which  he  would 
take  as  a  great  instance  of  my  resigns* 
tion  to  his  will  and  pleasure,  and  that  for  wnich 
I  might  promise  myself  all  the  greatest  kind<^ 
nesses  possible  for  a  prince  to  slww  to  his  sub* 
jects,  if  I  would  go*  next  day  and  give  my  rota 
for  my  lord  ^tafrord.  Sir,  s^d  I,  I  have  iA 
the  obligations  of  nature  and  ^  blood  ta  dispose 
me,  as  much  as  can  be,  to  favour  my  lord  8taf<> 
ford,  as  far  as  can  consist  with  the  intmity 
and  sincerity  of  a  judge:  but  thou^  Iwas 
wavering  in  my  own  thoughts  the  day  -befere, 
now  by  the  grace  orGod  I  wtU  go,  though  I  be 
carried  on  men'4  backs  to  the  House ;  now  I 
see  there  is  so  great  an*  account  put  upon  it, 
for  I  see  it  is  the  concems,  not  only  of  my  tord 
StaflTord,*  but  the  protestant  cause ;  and  then, 
said  I,  if  all  the  relations  I  have  were  melted 
dowp  into  my  lord  Stafford,  if  I  had  but  breath 
enough  to  pronounce  his  doom,  he  shall  die. 

Alt,  Gen.  My  lord  says,  he  did  not  think 
you  came  from  the  king,  when  you  came  with 
that  message. 

Ld.  Howard.  Sir,  can  I  do  auy  um^  lei  vic^e  T 
I  shall  be  vrilKi^  to  do  it  if  I  can.  I  cannot 
deny,  but  I  had  by  your  means,  the  honour  of 
waiting  upon  the  king  and  the  duchess ;  hut  I 
had  so  little  reason  to  ralue  my  own  worth, 
that  I  cannot  imagine  how  it  should  turn  ta  the 
king's  sen  ice. 

Otttes,  My  lord,  I  desire  to  have  liberty  of 
going  away,  the  crowd  b  so  great  I  cannot 
stand,  and  the  prisoner  hathnouiog  to  say  to 


me. 


vsj 
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Alt.  Gen,  Mf  Lord,  tbat  may  be  part  •£  the 
poiwhplot,  toluMf  Dr.  Ostes  here,  to  kill  him 
m  the  crowd. 

Fi<2A.  HaFe  TOtt  not  something  mere  to  say. 
Doctor?  "fnify  I  forget^  my  memory  is  so  dis- 
tracted* 

Oatet,  I  know  not,  if  yoo  have  any  questions 
to  aak  me,  1  Will  speak  truth.  (But  he  bad  none, 
SQ  the  Doctor  went  away.) 

Mis.  riUH  Call  Mr.  Fandiaw ;  (who  did 
nolapyearA 

FiUh.  mlady  dachesa  of  Portsmouth. 
.  Hfra.  WaQ,  She  is  not  come,  because  the 
cfnutiawery  ^ ;  but  if  the  court  will  send  for 
her,  she  wiU  come  presently. 

FiUA,  My  lord^  I  U^tfaatmy  lady  duchess 
qf  Portsmouth  may  be  sent  for. 

MVbw  Wall,  She  gave  me  a  commission  to 
any,  if  the  oowt  would  haTe  her  to  come,  she 
would  so  do. 

JL  C,  J.  We  cannot  send  fbr  her,  if  she  pleas» 
to  come,  80^  we  have  no.  occasion  to  send  for 
her. 

Mrs.  WalL  I  presume  he  can  ask  her  no 
qnsctiona  but  what  I  can  answer. 

L,C.J»  We  will  not  prejudice  the  prisoner 
in  hisqueBtions^  nor  send  for  her  unless  she  wiU 


Fitzh,  Will  you  send  one  of  your  footmen, 
Mm.  Wall  ?  I  am  a  prisoner,  and  have  no- 
Iwdy  to  send.  In  the  mean  time,  where  is  the 
porter? 

Mia.  WalL  Here  he  is. 

tUxh.  How  -long  is  it  since  you  paid  the 
moiiey  to  me^frora  my  lady  Portsmouth? 

Parttr,   I  cannot  tell  mdeed,  it  is  so  long 

Tuzh,  Let  him  have  his  oath. 

X.  C.'J,  No,  that  Ise  cannot  have. 

Jli/iA.  Wan  it  not  Christmas  last  was  13 
months? 

Porter,  I  cannoi  indeed  tell  what  time  it 
was. 

J^i/ijU  You  4ara  not  speak  the  tru^. 

JuMice  Dolben,   You  disparage  yoor  own 


Serjeant  Jeffmu,  He  hath  no  witnesses  oan 
say  any  thinpp^for  him,  and  therefore  he  mast 
£nd  fault  with  what  th^  say. 

'  L.  C.  J.  Have  you  any  other  witnesscis,  Mr. 
Fitzhaoia? 
.  Fitth,  Ye&i  my  lord,  my  lord  of  Arran. 

X.  C.  J.  What  say  youto  niy  lord? 

PUzh,  Did  not  my  wile  shew  you  this  Hbel 
the  Sunday  that  I  was  taken  ? 

B.ofifrrba.  I  donotrameihber  levefheard 
it,  till  I  heardit read  in  the  House. 

FiiMk,  Did  you  not  read  it,  my  lord  ? 

£.  of  ^rsH.  Ko,  not  that  1  remember. 

FitMk,  Did  not  I  tell  you,  I  was  carrying  it 
to  the  kins? 

£.  Q££r0n,  Not  that  I  know  of. 

Pitzh.  Was  it  not  a  £>pute,  whether  this 
was  treason  or  not? 

£.  ij£  Arran.  You  did  shew  me  a  libel,  but 
whether  this,  or  no,  I  cannot  say,  perhaps  it 
thia*    I  took  him  for  an  honest  man. 


my  lord ;  I  have  ^  known  him  five  ycani. 
and  knew  his  family  to  be  a  good  fauiily ; 
I  happened  to  *be  at  dinner  with  him 
the  day  he  was  taken.  After  dinner  there 
were  some  papers  he  pulled  oiit,  and  I  threw 
them  away,  I  told  you,  you  would  do  yourself 
a  mischief,  some  time  or  other,  in  meddling 
with  such  papers.  There  we  drank  a  bottle  or 
two  of  wine  together,  and  then  we  parted.  Af 
soon  as  I  canae  honie,  I  heard  tliis  gentleman 
was  seised  on,  and  takeif,  which  surprised  me 
much.  And  this  is  all  the  account  I  can  gi^e 
of  the  matter. 

FUzh.  Then  your  lordship  did  not  read  the 
paper? 

E.  of  Arran.  No  indeed^  not  I. 

Fitzh.  Did  not  I  tell  you,  1  had  a  promise 
of  a  quit  rent  for  secret  service. 

£.  of  Arran.  I  do  not  know  particularly 
what  he  told  me  of  the  quit- rent;  but  I  w^ 
wilting  to  do  him  all  tlie  good  I  coulil, .  about  a 
reversion  of  a  pension  that  he  had  in  the  rij?lit 
of  his  wife ;  that  was  part  of  my  business  that 
day,  thinking  he  veiy  well  deserved  it.  I  am 
very  sorry  to  dee  that  his  father's  son,  as  the 
phrase  is  in  Ireland,  should  be  accused  of  such 
a  crime. 

Alt.  Gen,  3Iy  lord,  before  yon  go,  I  desirfi 
to  ask  you  one  question :  Did  you  observe  ever 
that  be  was  employed  by  the  French  king,  oc 
tlie  French  ambassador's  confessor. 

E.  of  Arran.  No,  my  loixl,  never,  as  I  heard 
of.  He  used  to  speak  as  honestly  as  any  man ; 
Ftboughthimof  the  best  and  loyxdest  princi- 
ples of  any  of  his  religion. 

Serji.  JcJ^eries..  What  religion  did  you  taka 
him  to  be  of  ? 

£.  of  ^rran.  He  always  owned  himself  a 
papist,  and  he  and  1  have  had  some  disputes 
about  it. 

FitzK  Mr.  Sec.  Jenkins,  I  desire  to  know 
of  your  honour,  what  the  king  said  of  me? 
-  ^ni.  Jenking.  I  remember  the  king  did  con- 
jure hun,  to  deolare  who  the  author  of  the  libel 
was. 

Fitzh,  You  are  a  man  of  honour,  Sir ;  dkl 
not  the  kiitf  own  he  had  employed  me  ? 

Sec.  Jemiinz,  1  never  remember  the  king  did 
own  he  made  use  of  him,  by  MiDs.  Wall'a 
means,  or  otherw^. 

Fitih.  My  loikl  Conway,  don't  you  remem* 
her  it  ?    • 

E.  ofConvcry.  No,  not  lipon  my  honour 
But  I  have  heafd  himsay,he  did  formerly  em- 
ploy you  in  some  trifling  things. 

iFuzh.  Did  not  the  king  declare  in  council, 
that  I  had  gotten  money  of  him  ? 

E.  of  Omnaj/,  Tliat  was  for  my  lord  Howard 
of  Escrick's  business. 

Serj;  Jrfftrits.  Now  your  lordship  is  here,  I 
wo  J  Id  ask  you ;  Did  you  ever  hear  the  king 
declare  when  he  first  spoke  with  the  king? 
*  E.  of  Cojiway.  The  king  never  spoke  with 
liim  till  after  he  was  taken ;  he  was  taken  the 
27th  of  February,  and  the  king  never  spoke 
with  him  tiU  the  28th,  the  day  alter.    . 

FUzh.  Did  not  you  tell  me,  if  the  king  did 
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pvA  Unuelf  apon  the  parliament,  they  would 
use  him  as  his  father  was  as^  ? 

Mrs.  WmIL  I  never  told  you  any  Such  thing. 
You  promised  me  to  bring  in  my  lord  Howani 
of-  £scrick ;  but  tliey  found  themselves  migh- 
tily mistaken  bwhat  was  promised  he  would 
do  when  he  came  in. 

L,  C.  J.  Why,  Mr.  Fitzharris,  you  cast  ac^ 
thing  at  any  body,  to  make  a  noise. 

Ftizh.  Where  is  Mr.  Peacock  ? 

Mi-s.  Fitzh.  I  would  know  of  her,  what  Mr. 
Bulstrodesaid. 

X«,  C.  /.  That  every  body  may  see  you  are 

fairly  dealt  with,  you  shall  have  all  the  liberty 

that  can  be  given.    You  must  not  ask  what 

Another  said,  but  call  them  themselves  to  say 

what  they  know!  Here  is  Mr.  Bulstrode  him- 
flelf. 

fVte*.  Mr.  Bulstrode,  then,  what  message 
did  you  bring  fronr  the  king  to  my  wife? 

,i^^-^^^^rode.  No  message  at  all ;  but  I 
will  tell  yon  what  I  know.  Mrs.  Fitzharris, 
tootk  after  her  husband  came  to  be  close  con- 
fined, delivered  a  petition  to  the  king  in  the 
park  ;  and  the  king  was  pleased  tomve  it  to 
me^  as  he  frequently  does.  Mrs.  Fitzharris 
came  to  me,  to  tell  her  what  the  kmg  said  to 
It.  Said  I,  the  king  hath  given  me  no  com- 
mands at  all  in  it,  but  this,  cany  it  to  the  se- 
cretary of  state,  for  I  cannot  say  any  thing  to 
It.  For  the  kmg  generally  tells  me  what  he 
will  have  done  with  such  a  petition.  But  she 
was  so  very  importunate,  I  asked  the  king 
•gam :  Sir,  said  I,  Mrs.  Fitzharris  is  very 
importunate,  what  is  your  majesty's  pleasure 
in  It?  Said  the  king,  if  she  have  a  mind  to 
petition  the  council,  she  may,  I  will  neither 
meddle  nor  make  with  it.  Afterwards  I  met 
her  several  times,  and  she  said,  her  husband 
was  Very  severely  and  hardly  used,  and  she 
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TOveringthe  author  of  that  viUainousUbel  For 
■he  asked  me,  what  I  thought  of  her  husband ; 
sihd  she  told  me,  she  intended  to  try  what  she 
could  do  for  him.  I  said,  there  was  no  way 
to  do  any  good,  but  to  make  a  full  discovenr  of 
tlie  author.  Then  said  she,  if  the  king  would 
but  let  me  speak  with  him,  I  am  sure  I  could 
do  hun  service,  and  prevail  with  liim  to  discover 
the  author.  So  I  told  the  king  of  it ;  and  the 
king  said,  if  she  will  come  and  be  examined. 
With  all  my  heart  And  as  soon  as  ever  I  heard 
she  was  come  to  town,  Ftold  her  what  the  king 
said:  and  she  told  me,  she  would  willingly 
come  ;  and  if  the  king  would  give  her  leave  to 
speak  with  her  husband,  she  did  not  doubt  to 
prevail  with  him.  That  night,  about  mid- 
n^ht,  afler  I  was  in  bed,  and  had  been  in 
wed  two  hours,  she  came  to  my  door  and 
knocked  me  up.  So  I  rose,  and  put  on  my 
Di^ht-gown,  and  went  down,  and  I  heard  a  | 
Fo^ce  which  I  thought  was  hers.  So  she  came 
•ntofthecoachtome,and  told  me,  said  she, 
I  am  come  to  you  to  beg  of  you,  that  you 
wouM  be  secret,  and  not  to  let  the  Court  know 


that  I  was  to  come  to  have  any  ooniereDoe 
with  vou ;  fyr  if  you  do,  I  am  undone  and 
ruinea ;  for  Uiere  are  some  persons,  my  irienda, 
that  will  not  look  upon  me  if  they  hear  any 
such  thing.  The  next  morning  I  went  to  her, 
and  told  her,  the  king  bad  dir^ted  she  should 
be  exafnined  in  the  aflemoon,  and  she  should 
come  down  to  be  examined :  which  she  did ; 
and  as  soon  as  the  council  was  up,  I  told  his 
majesty  she  was  bdow.  So  he  ordered  some 
to  examine  her ;  but  when.  I  told  her  of  it,  said  * 
she,  if  the  king  vrill  not  speak  alone  with  me,  I 
will  not  speak  a  Word,  nor  be  examined.  This 
is  the  truth  of  it,  I  assure  you,  my  lord,  gpoa 
my  salvation. 

Fiizh,  Where  is  Mr.  Peacock  ? 

Mrs.  Fitzh,  What  did  Mr.  Bulstrode  say  to 
me? 

L,  C.  J,  Look  yon,  Mrs.'  Fitzharris,  and 
you  gentlewoman,  you  must  not  be  beard  to 
talk  of  discourses  among  yourselves,  and  to  ex- 
amine what  discourse  passed  between  person 
and  person,  up  and  down  ;  that  is  not  to  be  per-- 
mitted  in  a  Court ;  the  wttbess  is  here,  ask 
him  himself.  What  hath  been  said  to  her,  wiA 
be  no  evidence. 

Mrs.  Fitz^,  What  offer  did  yon  make  me  ? 

Mr.  BuUtrode.  None ;  I  toM  you  this  would 
be  the  way  to  ruin  your  husband. 

Fitzh,  My  lonl,  I  b^  of  you,  may  not  I  ask 
what  he  did  say? 

L,  C.  J,  No,  it  is  no  evidence. 

Fitzk.   Then  cdl  Mr.   Henry  Killigrew. 
(But  he  not  appearing,  the  pris6ner  would  have 
asked  what  he  had  been  heard  to  say,  but  it  was' 
not  permitted.) 

Mrs.  Wail,  Here  is  the  footman  Richard 
Perrot. 

Fitzh.  How  lon^  ago  is  it  since  yon  brought 
the  money  to  me  f  ropa  my  lady  Portsmouth  P 

Perrot,  I  never  brought  any. 

Fitzh,  Was  it  not  he  brougnt  the  money  ? 

Mrs.  Wall,  Ask  him. 

Fitzh.  Was  my  lord  Howard  ever  at  your 
bouse  before  October  last  P 

Perrot,  I  do  not  know. 

L,  C,  J,  What  use  do  you  make  of  that  ? 

Fitzh,  Pray,  my  lord,  when  did  you*  go  to 
my  lady  dutchess'^s?  Was  it  before  October 
last? 

Lord  Howard,  I  think  not,  I  take  it  as  near 
as  I  can,  it  was  just  before  the  session  of  par- 
liament. 

Fiizh.  It  was  ten  days  before  the  session. 

Then  my  hidy  duchess  of  PortBnw>uth  ap- 
peared, and  a  chair  was  set  for  her. 

Fifzh,  T  am  sorry  to  see  your  grace  come 
here  upon  any  such  account ;  but  I  hope  your 
grace'  win  excuse  me,  it  is  for  my  life.  I  desire 
to  know  of  your  grace,  whether  I  was  not  em- 
pbyed  to  bring  several  papers  to  the  king,  and 
among  the  rest)  the  Impesichmeuft  algainst  your 
grace  :  and  thereupon  your  grace  was  ptessed'' 
to  tell  me,  Thai  it  was  a  great  piete  of  Asrvies 
to  bring  those  sortof  papers ;  ahd  If  I  eottld' 
find  out  men  sertice^  fbr  1iwt^pyi^6^-|- 
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ibotdd  do  the  king  ffood  service.  I  told  your 
grace,  1  knew  one  Mr.  Everard,  who  knew  all 
the  intrigues,  and  all  the  clubs  in  the  city,  and 
could  teU  alKthe  designs  of  my  lord  of  Shaftes- 
bury, and  all  that  party.  And  your  grace  did 
eoconrage  me  to  go  on,  and  i  did,  by  yonr 
grace's  direction,  and  by  your  means  I  came  to 
speak  with  the  king  about  it. 

Lmdy  Duckets,  When  miist  I  speak  ? 

Sir  G,  Jefferies,  Now,  madam ;  and  wiD 
your  grace  now  be  pleased  to  stand  up  ? 

Lady  Duchess.  I  have  nothing  at  all  to  say 
to  BIr.  Fitzharris,  n6r  was  concerned  in  any 
sort  of  ^uaness  with  hiip.  AH  I  have  to  say, 
is,  he  desired  me  to  give  a  Petition  to  the  king 
to  get  his  estate  in  Inland  ;  and  I  did  three  or 
ioar  times  speak  to  the  king  about  it.  But  I 
have  not  any  thing  else  to  say  to  him  ;  I  never 
•poke  to  him  about  any  thing  else. 

Fitzk.  Does  not  your  grace  remember  what 
directions  I  receiv eel  about  my  lord  Howard  ? 

Lady  Duchess.  I  know  nothing  of  that,  I  sent 
you  not  to  my  lord  Howard. 

L.  C  J.  If  you  wij)  ask  any  questions  of  my 
huly,  do  ;  but  do  not  make  any  long  dis- 
courses. 

Fitzh,  My  lord,  my  lady  may  forget. 
Madam,  does  not  your  grace  remember  yon 
undertook,  upon  the  account  of  those  papers  I 
conveyed*,  that  you  would  procure  me  my 
quit-rent  ? 

Lady  Duchess.  I  never  had  any  papers. 

Fiizh.  Not  that  paper  of  the  Impeachment 
tgainst  your  grace  r 

Lady  Duchess.  No. 

Ftfzb,  Upon  what  account  then  bad  I  the 
money  I  received  ? 

Lady  Duchess.  For  charity. 

Fiizh.  lam  sorry  your  grace  b  so  much 
under  Mrs.  Wall's  influence. 

Lady  Duchess.  I  come  not  here  to  wrangle 
with  you,  Mr.  Fitzharris,  I  am  come  here  to 
■ay  what  I  know,  and  will  not  say  one  bit 
more. 

Fitzh.  Have  I  had  any  money  of  your  grace 
since  you  knew  my  lord  Howard  ? 

Ladif  Duchess.  You  never  had  but  that  for 
charity. 

FUsh.  When  did  your  grace  ask  it  for  me  ? 

Ladtf  Duchess.  I  do  not  remember  the  time. 
Mr.  Fitzharris,  if  I  had  any  thing  in  the  world 
to  do  you  good,  I  would  do  it ;  but  I  have 
it  not,  and  so  cannot  see  that  I  am  any  ways 
morer  useful  here.  (Then  her  grace  went 
away.) 

L.  C.  J.  Mr.  Fitzharris,  have  you  any  more 
witnesses  that  you  would  have  called  ? 

Fiizh.  No*,  my  ford. 

Serj.  Maynard.  .Will  you  apply  them  you 
have  called'? 

L.  C.  J.  Well,  have  you  any  tbmg  further 
tosay?  » 

Fuzh.  Yes,  my  lord,  I  have  something  fur- 
ther to  offer  for  myself :  I  will  tell  yOu  what  I 
know,  since  my  witnesses  will  not  dd^me  jus- 
|ioe.  Gentlemen  ofthejury,  you  ai-e  my  judges 
m  [Kantof  law  aa.weil  an  fact,  and  iqy  blood 


will  be  required  at  your  hands,  if  you  do  not 
do  me  right.  My  lord,  I  cannot  forbear  com- 
plaining to  the  court  of  the  bard  usage  I  re- 
ceived m  prison,  contrary  to  the  statute  of  the 
31st  of  his  majesty's  reign  ;  greater  oppression 
hath  been  done  to  me  than  to  any  before.  My 
lord  Stafford,  sir  Thomas  Gascoign,  and  others, 
had  all  the  liberty  they  could  desire,  to  enable 
them  to  make  their  defence  against  their  trial ; 
which  I  have  had  denied  me.  But  my  de- 
fence consists  of  two  heads,  and  I  shall  rely 
UDon  the  consciences  of  the  iury  for  the  issue. 
Though  my  hidy  P<Htsmouth,  and  Mrs.  Wall, 
and  the  rest,  are  pleased  to  say,  that  I  was  not 
employed  nor  received  money  for  secret  ser- 
vices ;  yet  it  is  very  well  known  I  did  so.  As 
to  Mr.  £verard,  when  I  met  with  liim,  though 
now  he  hath  made  a  French  story,  yet  iflie 
would  tell  the  truth,  he  knows  that  it  was 
otherwise.  He  told  nie  he  was  well  acquainted 
with  my  lord  of  Shaftesbuiy  and  my  lord  How- 
ard, and  in  several  clubs  of  the  city  he  k«ew 
all  their  intrigues  ;  and  that  speech  thnt  went 
by  the  name  of  my  lord  Shaftesbury's,  my 
lord  gave  it  him  b^ore  it  was  printed,  aiHl  he 
had  seteral  other  things  of  that  kind.  So  then 
I  told  him  it  was  a  business  of  the  greatest 
consequence  that  could  be,  if  he  would  con- 
tinue those  discoveries.  And  whereas  he  says 
I  would  beti^y  the  pebple  to  the  French  in- 
terest, it  is  very  well  known  I  was  always  an  ene- 
my to  the  French  interest;  but  I  humoured 
him  in  his  discourse,  and  discoursed  him  to  re-' 
duce  the  paper  that  he  accuses  me  of  nnder 
some  beam :  and  that  paper  I  no  sooner  bad, 
but  I  came  to  White- hall  with  it :  and  though 
he  said,  he  was  to  have  iorty  gfuineas,  aiid  sa 
said  sir  William  Waller  too,  yet  it  was  only 
forty  shilling  that  lie  desired,  for  his  poverty, 
I  would  lend  him.  And  as  to  what  he  talks  of 
three  thousand  crowns  pension,  it  is  a  very  un- 
likely business.  When  I  came  to  Whitehall,  I 
was  advised  to  go  to  my  lord  Clarendon,  or 
Mr.  Hyde.  Accordingly  I  did  shew  it  to  a 
gentleman  who  was  to  give  it  to  my  lord  Cla- 
rendon, but  before  he  could  get  to  him,  I  watf" 
taken.  Now,  my  lord,  1  hofie  what  I  did  wai 
with  a  design  to  serve  the  long,  in  discoveriii|p 
what  was  designed  aoainst  him,  according  as  I 
was  employed,  though  both  the  secretaries  are  sa 
unkiml  as  not  to  declare  it :  When  I'  know  I 
am  in  the  right  I  am  not  ariiamed  to  speak  it, 
though  my  life  be  losed  upoD  it ;  and  1  refer 
it  to  the  gentlemen  of  the  jury.  I  was  taken 
before  I  could  come  to  the  speech  of  my  kird^ 
Clarendon.  Next,  I  hope^  gentiemen  of  the' 
jury j  you  will  consider  these  are  great  persons 
that  I  have  to  do  with  ;  and  where  groat  state 
matters  arc  at  the  bottom,  it  is  hard  *to  make 
them  tell  any  thing  but  what  is-  for  tlieir  ad- 
vantage :  And  so  f  am  left  in  a  sad  con<fitiOn.' 
But,  my  lord,  in  tlie  next  place,  1  tiiink  it  is 
impossible  for  any  jury  to  find  me  guilty,  with* 
out  prepidsing  of  those  laws  which  are  not  to^ 
l>e  judged  by  any  jury  or  inferior  oooft;  for  if 
they  judge  me  and  bring  me  in  ?uilty,>  it  i» 
miurderinthem  ;  and  let  the-bcach  m  theoi 
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what  they  will,  it  is  of  that  dangeroua  conoe- 
opaacey  that  It  overtbiows  the  goTemment. 
fty  lard,  here  is  the  impaaduneat  of  the  Houaa 
qT  CcpimoDS,  and  here  la  a  copy  of  the  yotea 
of  the  Commona  thereupon ;  and  thoi]i(^  they 
he  not  laws,  yet  they  are  such  declaratiaiia  of 
the  parliament,  aa  that  aftenvarda  no  other 
court ou^t to  flteddle  with  that  matter;  and 
the  infenor  courts  do  not  use  to  medctte  with 
Harliamcnt^mattera;  And  so»  geatlemen,  yon 
will  lay  at  your  own  doors  what  would  lie  a| 
theirs,  if  you  meddle  not.  For  Uiough  the 
court  have  over-ruled  my  plea,  yet  the  matter 
is  plaia  before  you  now  who  are  my  ju<^;es, 
andmy  bloalwiUlie  at  your  doors,  and  you 

Sust  answer  it  if  you  do  me  not  justice.  And 
eva  is  no  insufficiency  of  a  plea  aa  to  mattter  of 
law  will  axcuse  you  in  poiat  of  fBd  ;  and-  you 
are  obliged,  as  you  wiU  answer  the  contrary 
to  God  and  your  consciences,  to  do  me  right. 
And  I  hope  your  lordship  and  the  jury  will 
take  particular  aotioe  of  this.  I  have  teen  a 
«lose  prisoner,  and  had  no  manner  of  help,  no* 
thinff  at  all  allowed  me  to  refresh  my  memory ; 
whi^if  I  had  had  means  to  does  I  ought,  !> could 
Bay  a  gieatdeal  oMMre.  But  this  I  insist  upon, 
iif  tne  gentlemen  of  the  jury  dohring  me  in  guilty 
wad  convict  me,  they  do  shed  my  blood,  and 
overthrow  the  law  and  course  ot  parliamjcnts. 
rThereas,  if  they  bring  me  in  not  ffuilty,  my 
impeachment  stands  good  stilly  and  I  am  liable 
to- answer  that  impeachment  before  the  parlia- 
mant :  And  I  hope  vou  will  consider  the  per- 
aona  I  havehadto  deal  with;,  and  that  it  can** 
not  be  made  lo  phun«  as  in  maMers  whe«^  we 
deal  with  coBunon  persona.  1  submit  to  what 
)tau  shall  think  fitv 
•  JLC.J.  You  havedone,  Mr.  Fit^harris  ? 

HiM&t  Sly  lord,  I  have  done  ;  only  I  wouM 
Waohieoae  gentliemaa  if  he  were  here,,  but 
he  does  not  appear.  But  here's  a  copy  of  the 
topsachmentMid  votis  of  the  House  of  Com- 
poQSy  I  desire  I  asay  deliver  theaa  ta  the  jury. 
.  X  C.  X  No,  no  ;  that  caa't  be. 

FUmL  Sir  WiBiam  Waller  doaa  dedaie 
%fm  aadi,  that  for  this  veiy  thing  1  waa  im* 
jMMMchadby  the  Hooaa  of  Conaionst  aad  thai  I 
dnife  them  to  take  notice  of. 

Ba^J^fimu  Tb«reforayo»areiia4|^]tyi 
la  that  the  conseqfgpncw  ? 

SoL  Gm,  May  it  please  ymr  LtMfdshipa^ 
artd  yan  Ctenilamsa  of  the  Jury,  yoe  have 
heard  our  avidaBae^  and  what  the  prisoner  halh 
said. '  The  crime,  for- which  ha  ia  aaoused,  that 
ia  hifi^h-treaaon,  aad  it  is  traaaon  in  oonapirii^ 
Ihei&atihaf  the  kingy  m  andeavoiuin|fjo  raise 
fttehsHionrhgre;  «ad  that  in  eider tade^voy 
«l»kiagaBd  the  tihcrty  of  aU  the peonlc,  ta 
Mig  them  under  the  atevery>  of  the  kisi^  of 
fVanae.  Thiaiatha  treason  that  he  was  in- 
dialed  for;  attdthfrpmaafofthiatreasonisveiy 
fiiU:  Uiapraved^yoaby  thseepoattivewifc- 
MBMSy  aadaH  man  of  eredil^  af  whom  ya« 
aanaaabMsetiBa  least  anqneian.  IWy  prove 
la  yMi»  dbaa  Mr*  Ktzfaama  ia  the  tmut  ^ty- 
afnia  treason ;  hs  was  the  ooa^eroftt,  lia 
v«ilhtBMiycr«£ia£toit4a»A|r<Si«aMEd|  and 


he  gave  him  thoae  instructions  to  pmoa  tiMoa. 
purposes  of  raising  a  rebellion  here,  in  order  to 
destrTTthe  kmg,  by  contriving  a  seditioua 
pamphlet  to  set  tiie  people  together  by  the 
ears ;  and  he  came  to  him  in  order  to  per- 
fect this  libel.  This  is  proved  by  Everard,  who 
upon  the  first  motion  of  it  to  him,  did  aoouaini 
air.  Bmith  immecfiately,  and  sir  Wm.  Waller., 
'  that  sudd  a  design  was  on  foot,  and  desired 
them  to  come  and  be  witnesses  of  it.  They 
both  came,  and  heard  the  communication  be- 
tween the  prisoner  and  Mr.  Everard,  to  con- 
trive such  a  libel  as  hath  been  opened  to  you, 
and  they  swear  it  positivdy.  Now  what  de* 
fonee  cloes  the  prisoner  make  to  it?* Truly  I 
cannot  say,  whether  it  hath  more  of  f<^y  or 
impudence  in  it ;  for  it  is  a  defence  of  a  strange 
'nature;  for  it  is  inconsistenl with  itself,  and 
shews  what  a  make  he  is  of :  and  the  latter, 
part  is  a  pursuing  the  same  treason  he  stands 
mdicted  tor,  which  is  the  rendering  the  king 
odious  to  his  people,  by  those  insinuations,  that 
he  did  this  by  the  king's  order.  The  first  part 
of  his  defence  is,  I  am  not  guilty,  for  lUr.  Eve- 
rard is  the  man  that  did  contrive  it,  and  he  ia 
the  author,  and  it  moves  from  him.  Now  prajF 
consider  the  parts  of  your  evidence,  and  see  if 
there  be  any  possibility  for  you  to  be  induced 
to  believe  any  thing  uke  it.  It  is  proved  by 
Mr.  Everard  positively,  that  he  came  to  hiua 
first ;  and  when  you  consider  this  objectioii 
that  is  made  by  Mr.  Fitzharris,  and  consider 
on  the  other  doe  who  were  the  witnesses,  and 
who  is  the  man  that  makes  the  objection,  you 
will  then  see  no  cause  in  the  world  for  you  to 
give  any  credit*  ta  it.  The  prisoner  says  he 
was  trepanned  into  it :  for  that,  pray  consider 
he  is  an  Irish  Papist,  one  that  hath  all  along 
made  it  his  business  to  defiune  the  proceedings 
about  the  Popish  Plot,  to  ridicule  it,  to  deny 
that  there  was  aver  any  such  a  thing,  and  to 
laugh  at  the  justice  that  waa  executed  upoo 
the  Popish  o&ndtn  who  died  for  the  not. 
.  The  witn^ses  that  prove  it  against  him  hare 
been  zealous  prosecutors  of  tlie  Plot,  men  that 
have  discovered  many  of  those  who  were  guilty 
of  it,  and  braught  Unto  to  justice;  mea  Aat 
have .  been  Ynatmal  evidences  upon  the  dia* 
oorary.  Mr.  Smith  is  a  man  that  spoke  ma- 
terially in  the  trial  of  my  lord  Stafford,  and  for 
whicl)  sefvioe,  1  believe,  the  Faptsts,  and  Mr. 
Fitzharris  himself,  owe  him  litue  thanks.  A» 
for  sir  William  Waller,  all  men  knew  how  busy 
and  active  he  hath  been  to  bring  ki  man-that 
were  guilty  of  the  Plot,  and  he  hath  suffered 
far  il.  Now  if  you  can  believe  that  Mr.  Smith 
and  sir  William  Waller  should  be  jguil^  of  a 
trepan  that  was  to  be  put  unon  Fitahanis,  a 
man  of  that  jieiaBasioB  you  near  of,  Tand  yau 
must  believe  that,  or  you  cannot  bdieve  the 
daii^ee  the  prisoner  makes)  I  leare  it  to  jrou. 
Bfr.  Everard  could  do'  no^bg  alone  \  why 
than  sir  William  WaDcr  mqat  be  guilty  of  diia 
cDBlRvanoe,  and  of  setting  Fitzmurisoawork 
and  £v«nrd  too.  But  mis  is  so  unlikely  a 
alary,  that  if  there  were  aayto  assert  any  such 
,« thmg>jrou  caidd  oat  ppo^hly  gjire  any  cradit 
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to  it.  Bat  when  yovL  consider  wiiaft  bath  been 
proved,  ftnd  what  hath  been  shewed  you  under 
the  band  of  Fhzharris  himself,  then  there  is  no 
room  1  am  sure  to  doubt  They  do  positivdy 
swear,  both  Smith  and  sir  William  Waller, 
they  beard  him  own  that  he  had  given  instruc- 
tions to  Eveimrd.  They  prove  to  you  that  be 
mended  this  libel  iu  several  places,  they  not 
coming  up  to  the  instructions  he  had  before 
given;  They  prove  part  of  the  hbel  written 
with  his  own  hand,  and  that  is  treason  enough : 
for  that  is  certainly  treason,  that  it  is  the  un- 
doubted right  of  people  to  dethrone  the  king. 
I  never  b^rd  of  that  doctrine  any  where  but 
among  the  Papists,  and  it  is  a  Papist  that 
preaches  that  doctrine  to  you  now.  As  this  is 
an  evidence  in  a  matter  beyond  any  contradic" 
tion  in  the  world,  his  own  hand-writing  of  part, 
and  his  owning  the  ejinag  the  instructions ;  so 
there  is  no  room  in  tne  world  for  you  to  believe 
that  ever  he  was  drawn  into  this  by  Everard ; 
or  that  he  was  the  man  that  was  the  original 
c^mtriv^  of  it,  ai^d  trepanned  him  into  it.  But 
it  appeals  plamly  unon  the  proof,  that  it  moved 
originally  from  Fitzbarris ;  that  it  was  the  ma- 
lice of  his  heart  that  promoted  it ;  and  that  the 
contrii^nce  was  how  to  raise  a  rebellion  here. 
For  when  he  had  read  part  of  the  lihel,  and 
JRverarj  told  him  that  it  v^as  treason,  why,  said 
be,  I  meant  it  so ;  and  the  more  treason,  the^ 
better ;  tbe-roore  odious  you  make  the  kin^  to 
be,  the  more  likely  it  is  to  raise  the  people  mto 
a  rebellion ;  and  the  sooner  you  raise  the  peo- 
ple into  a  rebellion,  the  more  like  you  are  to 
accomplish  the  design  of  bringing  the  people 
into  slavery  to  the  French  king,  and  so  at  once 
•o  destroy  aQ  liberty  and  propar^,  and  all  that 
is  sacied.  Nobody  can  belieye  but  Mr.  Fitz- 
Jiarris  is  guihy  of  this  libel  and  contrivance  tp 
dethrone  the  king,  and  raise  a  rebellion  here, 
as  the  witnesses  have  sworn.  Now  as  you 
cannot  possibly  doubt  but  this  move^  from  Mr. 
Fitzfaarris,  so  then  consider  the  inconsisten<^ 
of  the  second  part  of  his  defence,  and  the  im- 
pudency  of  it  too.  For  as  before  he  pretended 
ne  was  drawn  into  it  by  Mr.  Everard,  so  now 
he  would  make  you  beueve  he  did  not  do  it- out 
of  a  tfaiteruus  desigfn,  for  that  he  was  employed 
about  these  affiurs ;  and  this  comes  unaer.the 
title  of  secret  service :  and  he  would  fain  have 
it  that  you  should  believe  the  king  should  hire 
him  to  raise  a  rebellion  against  hunself,  to  de- 
fame btBMelf,  and  to  incense  the  minds  of  the 
people  against  him.  And  this  must  be  the  ser- 
vice that  he  is  put  upon ;  he  had  no  traitorous 
intent  in  hinism,  but  he  was  to  trepan  all  the 
lords  that  stood  zealously  up  for  the  Protestant 
religion  and  property,  and  that  by  direction 
from  whom  ?  From  the  kin^,  whom  Fitzbarris 
wcniid  have  all  people  to  beheve  to  be  a  Papist ; 
and  be  would  have  people  believe  that  be  is  an 
hmocent  man,  thai  he  was  only  employed  upon 
such  a  special  piece  of  service ;  tnat  the  king 
shonid  be  at  great  paias  to  employ  Mr,  Fitz- 
barris to  destroy  himself  and  the  whole  nation, 
and  to  stain  his  whole  family :  and  upon  what 
r«aaoiu  wonld  be  hare  you  to  belim  it?  Am 


first,  you  observed  how  inoonsbtent  k  is  with 
the  former  part  of  his  detence,  that  he  wa* 
trepanned  into  it ;  now  he  did  not  do  it  frooa 
Mr.  Everard',  nor  with  %  treasonable  inten^ 
tion.  But  certainly  this  is  a  treason  that 
nothing  can  be  said  to  palliate  or  excuse^ 
and  I  am  sure  he  batli  said  nothing  will  do  it« 
Yet  all  the  defence  he  hath  lyiade  has  tended 
that  way.  For  though  he  hath  not  arrived  to 
the  conndcnce  to  say  such  a  tiling  is,  yet  h» 
hath  insinuated,  by  the  method  of  his  proceed* 
ings,  that  he  would  fain  have  such  a  thing  bd*- 
lieved  ;  and  that  the  man  had  no  tratterous  de« 
sign  in  it.  Now  what  evidenot  hath  he  pro* 
duced  for  it  ?  lie  hath  produc%'4l  to  you  evi* 
dance  that  he  hath  had  money  iirom  tne  king, 
and  hath  been  sometimes  at  the  dutchess  of 
Portsmouth's.  That  he  had  money  from  th« 
king  is  true,  but  it  Uttle  became  him  to  men- 
tion it ;  for  it  was  charity  to  relieve  a  man  in 
necessity,  that  was  ready  to  starve,  and  was 
forced  to  go  all  the  ways  he  could  to  work  to 
raise  compassion  ;  he  urged  the  sufierings  of 
his  viife's  father  ;  you  heard  the  petition  read 
as  a  ground  for  supply  ;  and  he  bam  so  far  pre* 
vailed  upon  the  king's  charity  (which  he  haUi 
abused)  as  to  have  a  sum  of  money  given  bina^ 
and  he  hath  had  the  benefit  of  it :  But  he  hadi 
made  a  very  ill  return  for  it ;  for  the  thanks  ha 
hath  given  to  the  kin^  for  this  his  chari^,  is 
to  fly  in  the  face  of  him,  bis  famUy,  and  ths 
government.  He  bath  endeavoured  to  raise  a 
rebellion  ;  and  when  he  is  brought  to  his  trial, 
be  continues  to  defame  the  king,  which  is  an 
aggreyation  of  his  treason,  if  poss'ri>le.  And 
now  having  no  proof  in  the  world  for  these  ma  • 
lidous  insinuations  $  and  all  the  witnesses  dial 
he  hath  called  to  make  out  what  he  would 
fam  have  believed,  and  dares  not  mentk>n,  ^not 
pTOTUig  any  such  tbinc^)  you  will  have  httls 
reason,  gentiemen,  to  beliere  any  tbinsf  thai 
comes  from  him,  especially  if  you  conai&r  the 
nature  of  the  libel  it<;elf,  it  is  impossible  this 
man  should  ever  be  set  on  work  to  contrive 
such  a  thing  as  this,  to  defame  the  king  and 
all  his  fam'Tv,  .to  raise  a  rebellion,  to  nverttirmr 
all  religion,  liberty  and  the  king  himself ;  it  is 
impossible  to  be  believed.  But  I  fear  I  weem 
too  much  upon  you,  as  if  I  did  suspect  thers 
could  be  men  in  this  kingdom  so  bad  as  t^  be- 
lieve such  a  malicious  insinuation.  -  Gentlemea, 
I  leave  it  to  you  ;  you  bear  what  our  evideoos 
is,  three  witnesses  that  positively  sweiarthls 
treason  against  the  prisoner.  Wow  as  you 
have  this  positive  evidence  on  the  one  side,  so 
you  have  no  colour  of  evidence  on  the  00  ttnty^ 
and  it  is  ipapossible  fbr  you  to  find  him  Not 
Guih^r*  It  is  to  deny  the  \aghi  of  the  ^ay  ^ 
and  it  is  a  thing  of  that  consequence,  thatatt  age^ 
when  they  hear  of  it,  will  say,  that  there  is  no 
justice  to  be  had,  if  an  Engiish  jury  do  not 
findaverdict  according  to  tbeir eyidenoe :  ibr 
what  securinr  hath  a  man  fbr  hislife  snd  estate, 
if  twelve  substantial^  men  of  a  jury  shall  dars 
to  go  against  pkin  and  Ml  evidenee  P  It  is 
all  the  security  aa  Englishman  has  to  sKhs 
enjoys,  that  he  is  to  pass  through  h^lhaodssf 
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tw^e  honest  men  of  his  own  ooiintr^.  And 
if  it  be  possible  for  a  Junr  to  go  against  eyi- 
4enoe  so  plain  as  this  is,  I  sa^,  no  man  is  safe 
in  his   life  or  estate. 

Seij.  Jefferiet,  Gentlemen,  I  desire  to  take 
notice  of  what  Mr.  Fitzharris  was  pleased  to 
conclude  withal.  He  says,  hishlood  is  to  be  re- 
quired ai  your  hands,  and  therefore  he  woold 
iain  by  that  means  insinuate  you  out  of  your 
consciences.  But  I  think,  if  you  consider  the 
ch*cumstances  that  have  been  given,  and  all  the 
evidence,  it  will  be  impossible  for  men  that 
have  any  respect  to  their  credit  and  their  con- 
sciences, to  acfftlit  this  gentlenuin.  Intiieiiret 
f>lace,  it  is  known,  and  it  hath  been  given  in 
proof  to  induce  the  probability  of  the  matter 
evidenced  against  the  prisoner  at  the  bar,  that 
he  is  almown  Roman  catholic;  they  are  all 
proCestanti,  and  g^ood  protestants,  and  you  are 
all  protestants  too.  And  then  the  case  goes 
IhoB  fiir  further :  You  that  are  protestants  must 
take  it  upon  your  oaths,  that  these  gentlemen 
have  sworn  ialse,  and  convict  them  of  wilful 
Mrjury  ;  and  if  yon  do  convict  them,  it  must 
he  upon  the  bare  allegation  of  a  papist :  And  I 
hope  never  to  live  to  see  the  day  that  men  that 
are  of  j^ood  credit,  and  protestants,  shall  by  an 
allegation  (though  never  so  confidently  af- 
firmed at  the  bar)  be  presumed  to  be  guilty  of 
peijury.  So  that  I  sa^'^,  m^  lord,  besides  the 
baseness  and  venom  of  this  imnudent  libel, 
which  certainly  no  honest  man  in  tlie  world  will 
give  the  least  countenance  to,  here  is  evidence 
enough  from  himself.  And  you  cannot  believe 
it  proceeds  from  any  direction  from  the  crown, 
(as  this  man  would  insinuate)  and  therefore  he 
hath  given  us  the  greatest  evidence  by  his  libe- 
ling at  the  bar.  And  he  hath  not  only  libelled 
the  crown,  but  he  hath  called  up  some  witnesses 
on  purpose  to  libel  the  rest  of  his  own. 
And  then  I  hope  you  will  take  notice  how  he 
did  insinuate  with  I\Ir.  Everard  at  the  begin- 
ning :  Wlien  you  w^ere  m  the  French  king's 
service,  said  he,  and  have  been  neglected  ever 
since  you  lefl  it^  if  you  will  come  and  join 
with  me,  without  peradventnre  ycc^i  may  get 
encouragement  fitter  than  that  poor  and  mean 
way  that  you  are  reduced  to  by  embracing  the 
protestant  interest.  He  ^ives  him  a  method 
likewise  to  walk  by :  He  thought  him  the 
person  that  had  writ  some  pamphlet  before, 
and  therefore  was  fit  for  nis  purpose,  and 
A>iight  to  be  encouraged.  And  he  does  tell  you 
the  words  not  only'  against  the  present  goveirn- 
nient,  but  that  which  everv  good  protectant 
must  needs  abhor  and  tremble  at ;  he  bids  Imn 
take  care  to  libel  the  whole,  family.  He  t^ls 
him  withal,  you  must  be  sure  to  say,  that  the 
late  king,  of  blessed  memory,  was  concerned 
even  in  the  Irish  rebellion ;  and  that  this  king 
hath  promoted  those  persons  that  his  father 
had  countenanced  for  that  action ;  and  he  tells 
him  the  names  of  those  persons  that  were  so 
momoted.  After  this  is  done,  what  docs  BIr. 
Everard  do  ?  he  goes  amf  makes  a  discovery ; 
he  tolls  the  circumstances  and  the  persons,  to 
whom  audi  whes;  And  th»  peneni  be  made 


that  discovery  to,   do  in  every  circumstance 
agree  with  time,  place  and  all.    The  first  night 
this  appointment  was,  I  hope  you  will  remem- 
ber, that  when  Mr.  Everard  had  so  placed  that 
gentleman,  a^;ainst  whom  tliere  is  not  the  least 
word  said  or  imagined  to  find  fault  with  him, 
he  takes  notice  of  the  instructions  ;  owns  that 
he  had  given  him  instructions ;  and  takes  par- 
ticular notice  of  one  passage,  that  when  Mr. 
Everard   said,    But   there  may  he  danger  in 
them,  is  not  this  treason  ?  The  prisoner  made 
answer,  the  mui*e  treason  the  better.    Ay,  but 
tlienthis  is  dangerous,  how  shall  I  venture 
upon  such  matters  P    Why  have  you  not  my 
hand  in  it  ?    I  am  as  guilty  as  you,  and  in  as 
much  danger.    What  then  was  the  reward  ? 
there  was  to  be  at  present  40  g^uineaS),  and  aa 
annual  pension.    But  to  whom  vras  Mr.  Fitz- 
harris to  discover  this  P  not  to  the  king,  but  to 
the  French  ambassador,  and  the  confessor  was 
to  be  the  man  that  was  to  give  the  reward. 
Flanders  was  first  to  be  subdued,  and  the  parts 
beyond  the  seas,  and  then  England  would  be  but 
a  morsel  for  them,  they  could  take  that  in  the 
way.   All  this  was  done,  which  is  plainly  sworn 
by  a  witness* that  had  a  place  made  on  par- 
pose   for  him  to   overhear  all  that  passed. 
And,  my  lord,  for  the  nei^  witness  there  immu 
Wiliiam*Waller ;  there  is  this,  besides  what  is 
sworn,  shoeing  in  circumstance :  he  (ells  you 
both,  to  their  very  money,  that  it  was  forty 
somewhat,,  but  he  cannot  say  gnineaa ;  and  he 
tells  you  something  of  the  pension,  a  great 
many  thousand  crowns :  and  oe  tells  you  par- 
ticularly of  that  circumstance  dif  the  French 
confessor,  and  the  French  ambassador.      Be- 
sides all  this,  does  not  sir  William  Waller  tell 
you  this  very  thing.  That  he  espied  him  with 
a,  pen  and  iuL^  that  he  ^ve  a  note  of  the  hbel 
itself,  and  he  heard  him ,  ^\ve  the  directions  f 
and  when  he  came  into  tlie  room,  he  saw  the 
ink  fresh  upon  the  paper ;   and  when  he  hesnl 
him  give  directions  for  the  alteration  of  particu- 
lar words,  he  said,  You  have  not  worded  it  ac- 
cording to  my  mind  in  sudi  and  such  particu- 
lar phices.     But,  mjr  lord,  there  is  this  venom 
in  it  further  to  be  taken  notice  of,  that  he  ^rm 
his  instructions  to  draw  it  so,  as  that  it  miffht 
best  take  effect,  according  to  liis  intaition :  For 
when  Mr.  Everanl  thought  it  might  do  well  to 
make  it  with  thou  and  tliee,  as  thous[h  it  should 
be  the  design  of  the  Quakers,  he  said*  Ko,  by 
no  means ;  but  put  it  in  cbisiQging  the  phrase, 
as  if  it  was  the  design  of  uU  the  Ppotestant  Die* 
senters,  aad  so  b)'  that  lueens  would  draw  the 
odium  u)>on  them,  and  brii^^  them  in  danger  as 
weU  as  others.     And  tliis  is  confirmed  too  by 
sir  WiUiaiu  Waller :    so  that  in  every .  circum- 
stance he  hath  sliewed  the  venom  of  nis  desiga* 
But  in  the  last  place,  which  surely  the  ^pentie* 
men  of  the  jury  will  not  for^  what  sir  Wil- 
liam Wallei*  Nuid,  that  Iltzharris  did  say,  I  hav« 
taken  care  already  to  dispone  abundance  of  li- 
bels amon^  our  party*     And  when  Eveiard 
told  him  ol  a  Ubd  that  was  some  while  before, 
be  said  he  had  seen  that  a  purest  while  ago,  ao^ 
there  m^ht  be  somewhat  i&  ittolbepuxpose* 
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AtrffbrAeautwcrtitfit  haAi  lieen  given  to  it, 
ttij^  lordL  I  tkiiikit  does  not  bear  any  sort  of  re- 
htion  lo  the  charge  that  is  upon  him ;  Ibr  vrbat- 
soever  Asoonrae,  or  whataoever  he  liath  urged, 
ia  not  mndi  to  his  purpose.  He  hath  brouijrht 
here  a  nobleman :  hot  after  all,  I  woold pot  Aim 
in  ipiad  of  one  thhtf  thai  noUeman  said,  he  did 
idiflve  he  came  to  nim  in  the  name  of  one  that 
lent  fabn  tuoH :  and  so  will  every  body  say  that 
Wth  heard  the  evidence ;  for  all  his  witnesses 
lo  noaitively  deny  that  they  ever  knew  of  any 
Micli  UMttors  as  ne  speaks  of.  And  now,  my 
■old,  t  coqU  be  veiyjglad  if  thb  ^tleman  (in- 
•lead  of  saying  as  he  hath  said)  would  have 
Mine  aa  soon  as  he  had  this  libel  mm  Everard, 
a&d  discovered  it  immediately  to  some  body 
kioBself  before  he  had  carried  it  on,  as  B^erard 
did  before  the  thing^  was  perfected.     And  so, 

EBtlemsn,  we  do  thmk  upon  thb  evidence,  we 
ve  left  ytm  withool  all  manner  of  excuse :  it 
heiikg  imnosdhle,  upon  such  a  nroof  as  this  is, 
and  cottsideriitf  the  nature  and  venom  of  the 
Ibel  itself  the  basei  venomous,  maliaoua'insti- 
catioQs  be  made  use  of  to  efiect  it,  and  the  ends 
Int  wUch  it  uraa  done,  to  brbg  in  the  French 
to  oet  «a  togedier  by  the  ears,  tp  render  the 
Idng  odiotts  to  his  people ;  and  th^  person  it  is 
■fllrabgry  ft  known  IrisnPttrist;  I  cannot  doubt 
•f  the  issoe.  And  I  do  hope  when  I  see  so 
many  honest  sentlemen  and  Protestants  at  the 
bar,  they  wiH  be  loth  to  forfeit  their  own  souls 
to  etmial  dbmnatton,  to  save  a  man  that  is  guihy 
of  siMsh  a  treoaon  as  this. 

L,  C,  J.    fia^e  ytm  done,  gentlemen  T 
'  wn  G,  Jefftfiet.    Yes. 

L^C'Xf  Then  kM^^,  gentlemen  of  the 
/iry,'hcre  is  Mr.-Fitzhanis  inmcted  for  treason 
AcninsI  th^  king,  and  it  is  for  endeavouring  to 
fuce  away  his  life,  to  make  him  odious  to  his 
tohjeets,  to  incite  them  to  a  r^)ellion,  and  to 
taise  arms  here  in  this  kingdom  i^;ainst  our 
king,  onr  sovereign.  And  oy  the  mdictment 
k  ii  said,  that  he  hath  declared  diese  endea** 
toon  koA  these  intentions,  by  oansmg  a  scan- 
dalooi  and  evil  pamphlet  or  hbel  to  be  written, 
wHh  an  hitait  to  be  cnspened  through  the  king- 
dom. Tile  Words  of  the  fibel  you  have  heard 
paHieQlariy  read ;  some  of  them  are  taken  oiit 
and  mentioned  in.  this  indictment  Mr.  Fitz- 
harns  hath'  been anuigned,  and  hath  nleaded 
NoCGoflQr;  itad  yon  are  to  try  the  smgle  mat- 
ter b«foi«  yoii,  ilwthtr  Mr.  Fitaharris  be  guiltf 
Of  this  treason.  That  fh»  is  treason,  and  con- 
tala*  ii  troaaonaUe  matter,  gentlemen,  is  so 
flain,  as  no  body  Kvhig  can  doubt  it :  butitisa 
treason  of  as  high  a  nature  as  perad  venture  ever 
was  in  the  kingdom  of  Euffland,  and  tenets  as 
much  'to  that  which  woukl  be  the  ilestmction 
koth  of  Ifae  Udt  Mid  khigdom.  The  king^s  liic^ 
all  our  Hfea,  aH  we  have  that  lO  dear  to  us,  or  of 
any  advantage  or  avi^  in  the  world,  are  con- 
femcd  hi  WB :  for  what  does  it  tend  to  P  It 
tottda  to  a  popolar  insurreetioii,  to  raise  the  peO'o 
fie  tijp  in  artM,  that'fikt  a  dehige  wouMf  6ver. 


1. 1 1  111*1. 


i«MMti*l 


•  mr  BSohair^  Bolatrode  gifea  in  hit  Me- 
1,  pb  8ia,  an  abridgnMIt  of  this  Charge. 

VOL  VIII, 


ntn  and  sweiili  away  aO.     It  is  to  undo  the  eo^ 
verttment  ana  all  order  in  the  kingdom,  and  to 
destroy  the  lifo  and  bdng^  of  all  that  is  good 
tmongst  UB.     A  mora  virulent  and  viliainooa 
book  certainly  was  never  written ;   nor  any 
tiling  that  tended  more  to  sedi^on,  or  to  incite 
the  people  to  a  rebellion :  such  a  book  as  perad<* 
venture  no  well  governed  kingdom  ever  heard 
of  the  like.    It  tends  to  defome  the  king  and  all 
his  atioestors,  and  to  Mast  all  that  ahidl  come 
after  him,  to  raise  us  into  a  tumult.    And  what 
is  all  this  to  doP  To  settle  the  Roman  Catholic 
religion  amongst  us.    And  this  is  inch  a  pieca 
of  die  art  of  the  jusuits,  which  peradventura 
hath  outgone  all  they  l»ve  done  before.     It 
seems  tobe  theb  hand  directly,  and  we  are  aH 
concerned  as  Englishmen  to  take  care  of  such 
vilkdnies.    Iliis  is  the  nature  of  the  treason 
diat  is  comprised  in  this  book.    Whether  Mr. 
Fitaharris  was  the  auti^or,  or  director.  Or  con* 
triver  of  tiiis  book,  is  the  questkm  before  you  t 
(For  plaroly,  without  any  suppose,  the  boolt 
contains  in  it  as  high  treason  as  ever  Was.) 
And  as  to  that,  gentlemen,  yon  must  consider 
that  this  appears  evidentiy  to  be  a  desien  of  th^ 
RomHn  Cmohc  party  ^  ft  is  a  Jesuitical  desigiii 
For  this  is  that  they  aim  at,  to  confound  all 
things,  diat  they  may  6sh  in  troifoted  waterdi 
And  you  see  they  have  found  out  an  apt  instru* 
ment,  an  f  rish  papist,  one  that  hadi  been  afl 
along  continually  concerned  with  them,  and 
intermeddled  in  several  of  these  plots  and  pa- 
pers.   Gentlemen,  the  evidence  that  is  giveii 
here  agunsi  him  is  by  three  parsons,  and  there 
is  great  evidence  from  the  matter  that  is  prol 
duc^d,  besides  those  persons.    There  Is  Mr. 
Everafd  does  declare  lo  you' the  whole  of  diiill 
and  Mr.  Fltzharris's  appDcation  to  him  to  wriio 
this  book.    He  tells  yon  the  intention  of  it,  aind 
he  gives  you  the  very  grounds  upon  which  thii 
was  to  be  written ;  that  is,  to  raise  a  sedition, 
that  was  the  first  instruction ;  to  faise  sedition 
ill  the  kingdom,  and  this  was  to  busy  us  al 
home,  that  the  French  king  might  get  FUm- 
ders  and  the  Low  Countries,  while  we  ftra 
confounded  at  home:  And  then  the  cathoHos 
have  their  game  to  pUiy,  and  carry  all  befort 
them.    Look  you,  gentlemen,  Mr.  Sveraid  IH 
lio  cautious,  that  he  walks  not  alone  in  the  caiO) 
bttt  with  a  great  deal  of  prudence  declares  It  to 
others,  that  they  may  be  vritnesses  In  the  cast 
for  him.    Mr.  Smith  does  agree  in  all  thing! 
for  die  firM  night  that  Mr.  Everard  hftth  de^^ 
dared,  how  that  he  heard  the  directions  own^d 
as  given  by  Mr.  Fitaharris,  for  the  writing  thia 
book,  and  he  heard  the  design  of  it,  he  heard 
diere  was  a  reward  promised  to  him  for  tho 
dofaig  0f  it,  and  he  tells  yon  some  of  the  fai'* 
stmctions.    The  neKtnigbt^trWllltam  Waller 
WaspK»8ent;  and  hetefis  you  aO  the  iastruc* 
tions  of  that  night,  and  tLat  Fitzharris  owned 
them,  that  he  gate  those  iostractions  in  the 
pntste  consult.    But  that  that  is  ttot  to  be  an^ 
iwerod,  gentlemen,  »  his  own  inatractiona  in 
voting;  what  can  baWd  10  that  P  Ifyonwor* 
doobt&l  of  the  Credit  of  these  genAmen,  yet 
Mr.  AdMMii*!  dwft  i»tniBKi««l  m  wntmf 
2C 
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under  his  haod,  art  an  eridenee  b^ond  aD 
conlroul  in  the  workl  thai  he  gave  those  direc- 
tioDs;  and  these  are  treason^  that    is  plaia. 
And  therelbre  it  doea  seem  to  be  as  strong  an 
e>idencfi  against  Mr.  Fitaharns  of  this  treason, 
as  peradventure  e?er  was  g^vea  against  a  trai- 
tor.   There  is  not  any  one  witness  that  stands 
single,  but  there  are  two  to  each  night ;  and  his 
cuii  instructions  written  by  himself  do  not  stand 
41  pen  t!)e  eiidence  of  a  single'  witness,  for  he 
owned  it  in^he  presence  of  three  witnesses :  So 
111  en  a  stronger  evidence  cannot  be  given  that 
he-was  the  author  and  director  of  this  book. 
.    TUen^  gentlemen,  you  must  consider  what 
i\o  savs  for  himself  in  excuse  of  this  horrid 
tiieason  that  these  witnesses  seem  to  fix  so  fiilly 
(ipon  him.     The  first  witness  he  brings  is  Dr. 
X)ates;  and  he  does  tell  vou,  tliat  having  some 
discourse  with  Everard,  £?erard  shoiUd  say, 
ihis  was  a  design  of  the  court,  and  was  to  be 
j>ut  into  some  lords,  and  1  thmk  into  some 
parliament-men's  pockets ;  and  then  they  were 
to  be  apprehended.     I  think  this  is  Dr.  Oates's 
testimony.    Mr.  Everard  is  here  upon  his  oath, 
.and  he  testifies  no  such  thing  in  the  world :  It 
Js  easy  for  one  to  come  and  say,  I  heard  a  man 
aay  so ;  perhaps  be  said  it  by  way  of  conjec- 
^re ;  but  this  is  no  answer  to  direct  proof. 
3lr.  Sheriff  Cornish  i:^  the  next  witness,  and 
he  says,  he  had  some  dLscoursoiwith  Uie  king, 
and  the  king  should  say,  he  thoi^ght  l^lr.  Fitz- 
jiarris  bad  been  an  honest  man,  and  had  given 
iiun  some  money. 

.  Mr.  Sh.  CornUh,  No,  my  lord,  the  king  said, 
lie  took  him  to  be  an  ill  man. 
.  X.  C  J.  Then  it  seems  I  was  mistaken ;  his 
nuyesty  did  not  tell  him  he  took  Fitzharris  to 
he  an  honest  roan,  but  an  ill  man.  But  that  he 
tuiA  formerly  some  money  of  the  king,  upon 
iPretence  of  doing  him  some  senice ;  now  mat 
brings  it  out  what  the  king's  meaning  was : 
Por  it  seems  there  had  been  begged  some 
^oney  for  him,  and  the  king,  at  my  lady 
Portsmoutli's  desire,  by  way  of  charity,  gave 
liim  some  little  matter  of  money ;  he  boasting 
And  telling  the  king  he  could  do  him  some  ser- 
vice. You  see  what  manner  of  service  it  is  he 
.  vould  have  done  him  and  the  kingdom.  Then 
as  to  the  rest  of  his  evidence,  there  is  Mrs. 
Wall,  and  my  lady  duchess  of  Portsmouth ; 
«nd  he  hath  exaniiQed  Uiem  couceming  the 
inoney  he  hath  received,  and  they  both  declare 
upon  what  ground  the  money  was  given:  It 
was. given,  they  tell  you,  for  a  gratuity  from 
the  kuig  tp  him :  and  upin  his  boasting,  says 
Mrs.  WaN,  that  he  ooukl  do  the  king  service, 
»nd  bring  over  persons  to  his  interest.  I  think 
there  is  no  other  witness  very  material :  For  as 
for  Mr.  Bulatrode's  evidence,  it .  signifies  q«- 
thinff  at  all ;  H  is  not  u^teoal  for  him  or  against 
bim  in  the  case :  A  difitcourse  about  delivering 
i  petition  to  the  king  from  his  wife.  Now, 
Gentlonen,  you  must  consider  what  iU  uee  t^iis 
gentleman  design^  to  make  of  the  land's 
^iharitgr  and  -iavour  to  him;  he  ga?«  him 
•ome  money  to  relieve  his  wants,  and  now 
vauld  h«  inlerprat  this,  «nd  imamialh  thia  to 


he'^  given  lor  ill  purposes,  for  to  maka  him  tre- 
pan his  subjects :  Which  is  another  piece  oC 
virulency  that  these  papists  always  exer^asa 
against  the  king ;  they  always  make  an  ill  use 
of  his  best  actions,  and  an  ill  interpretation  of 
them.  For,  gentlemen,  can  it  be  believed,  that 
the  kine^  would  ever  design  such  a  thin^  as  this 
is,  to  blacken  his  family  for  ever,  to  stir  up  all 
his  subjects  against  liiin,to  endan^r  his  crown 
and  kingdom,  and  all  that  he  ha^  m  the  workl? 
And  all  this  to  what  purpose  ?  No  colourable 
design  can  be  made  of  it.  This  is  such  a  things 
to  excuse  such  a  villainy,  as  never  was  heard 
of,  by  wresting  the  king's  charitv  and  genero«^ 
sity  to  such  ill  purposes ;  but  tnal  some  mea 
have  the  confidence  to  do  any  thing.  I  most 
leave  It  to  you .  Here  are  three  witness  bia  own 
hand  to  these  insti-uctions,  and  his  making  a 
declaration  Uiat  it  was  not  treasonable  enough^ 
nor  virulent  enough.  All  these  thioga  are 
strong  evidences  m  the  case.  And  if  ynu 
believe  these  uitoesses  and  his  own  hand* 
writing,  it  is  a  plain  case,  you  must  fin'd  him 
guilty. 

Fitzharris.  May  I  hare  liberty  to  speak  one 
word  ? 

L.  C.  J,  Gentlemeii,  I  had  forgot  one  thiogv 
For  tear  it  make  an  impression  in  you,  becausa 
I  see  he  hath  bculcated  it  often  and  often,  and 
that  is,  the  impeachment  that  was  by  the  Com- 
mons House  of  ti'eason  against  Mr.  Fitsharrisin 
the  Lords  House :  I  must  tell  you,  gentlemen, 
that  is  net  beibre  you  at  all ;  the  matter  of 
that  was  by  way  of  abatement  pleaded  ioibc 
jurisdiction  of  this  court,  and  that  is  now  over. 
You  must  have  no  consideration,  nor  can  have 
any  cousider^ition,  of  that  now.  Your  qucstioB 
is  not  whether  we  have  authority  to  try  this 
cause ;  but  you  are  impannelled  and  swcra  to 
one  poiut,  and  that  is,  whetlier  Fitzhania  be 
guilty  of  tliis  treason  or  not.  IVhether  the  court 
have  authority  to  do  it,  isanother  question  pieper 
for  our  detennination,  and  we  havet  determined 
it ;  but  there  is  notliing  of  that  lies  before  you 
in  this  case«  Tberefbre  you  must  not  be  mis* 
led  with  any  tiling  that  he  talks  so  fimdly  oT 
concerning  the  impeachment,  or  ooooeminff 
his  blood  lying  at  yonr  doors,  that  surely  wiA 
signify  nothing  to  men  of  nndeTstanding  at  alL 
Mr.  Johnson,  My  lonl*  it  is  our  happioesa 
to  come  before  you  under  these  oircunfllanceB, 
We  have  jinderatood  there  is  a  vote  of  die  Com« 
mons  of  England  in  pai-liament,  that  seya  tfaia 
roan  shall  notbe  tried  in  an  inferior  oQurt;  now 
we  take  ourselves  to  be  the  judges  of  this  man 
in  part  under  your  lordship's  directioos. 

Serj.  Maynard.  You  are  not  judges  ef  it,  yoo 
are  only  to  ti-y  thefact* 

Mr.  Jofnum.  I  only  offer  my  aenw^  and  if 
the  other  gentlemen  toink  otherwise,  tbey  will 
speak  it.  I  think  the  office  of  a  juror  ia  auob» 
that  it  is  witliin  his  power  to  eocpiit  or  opndenua 
according  to  the  evidenoe,  as  it  lies  within  bia 
own  coDscieooe.  Now  if  we  abould  eoqujt 
this  man  (vre  have  no  assoranoe  we  ahall  acai^ 
him,  only  suppose  it)  thea'  tiisre  m  MMhmg 
agabat  mm  mrt  whet  liii  in  e 
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doubt  but  wc  are  all  of  the  azme  opinion.  It  is 
no  marvel  indeed  to  hear  a  man  that  stands  id 
Fitzharris's  place,  to  object  any  thing  that 
may  east  a  mist  before  your  eyes.  And  yet 
it  cannot  biit^be  wondered  at  too,  that '  wBen 
three  protestant  witnesses  have  sworn  precisely, 
he  should  iiave  the  confidence  to  urg-e  anything 
of  this  nature.  He  who  appears  by  the  indict- 
ment itself,  and  the  proofs  muile  upon  the  in- 
dictment, to  have  endeavoured  to  destroy  all , 
the  laws  of  England,  all  Magna  C'harta,  all 
our  liberty  and  our  religion,  and  to  inslave  us 
to  the  king  of  France  :  For  that  appears  plain!}' 
the  desig;'n,  if  you  have  any  credit  to  the  wit- 
nesses that  are  produced  :  He  that  wou'd  have 
pulled  down  all  that  is  sacred  amongst  us,  is 
po  zealous  for  the  authority  of  the  House  of 
Commons.  We  have  all  'of  us  a  gicat  re- 
verence for  the  House  of  CJommons,  and  for 
their  opinions  ;  but  as  my  lorc|  hath  told  you, 
so  I  tell  vou  my  opinion,  that  a  vote  of  the 
House  of'  Commons  does  not  in  the  least  sort 
alter  the  law  :  For,  indeed  if  it  did,  it  were  to 
ffive  a  lipi^-islative  power  to  the  Commons,  which 
does  only  belong  to  the  King,  the  House  of 
Lords,  and  the  Commons  to;fellier.  And,  gcn-» 
tlemen,  though  Mr.  Fitzharris  says,  if  he  be 
acquitted  here  by  you,  yet  he  should  remaia 
to  be  questioned  again  in  parliament ;  there  is 
DO  Qian  in  the  world  can  doubt,  if  he  were  -ac- 
quitted here,  and  were  questioned  in  pat^ 
hament,  but  he  would  sa^,  he  hath  been 
upon  bis  legal  trial  by  hts  peers,  and  that 
be  hadi  been  acquitted  by  nis  peers  upon 
solemn  evidenoe.  But,  gentlemen,  you  are 
to  consider  what  is  your  business :  Your 
office  is  to  be  jurors,  not  to  be  judges ;  vou* 
are  not  to  take  upon  you  any  such  auuio* 
rity.  Your  commission*  is  your  ofith,  and  by 
that  oath  you  are  sworn  to  inquire  whe- 
ther the  prisoner  be  guilty,  as  be  IS  indicted* 
or  not :  If  you,  og  Englishmen,  can  sajr  be  ii^ 
not  guilty,  let  it  lie  upon  your  4!onscienoe8^ 
andthedadgerof  ihekmg's  blood  and  life  b» 
upon  you. 

Just.  Dolhen.  Oentlemenj  I  desbre  to  fip9tk 
one  word  to  you,  to  let  you  know,  I  am  of 
the  same  opinion  with  my  lord,  and  with  mf 
brother ;  and  I  cannot  but  wonder  at  you  for 
making  this  8cru]^e :  For  if  there  were  any 
thing  in  what  you-  have  said,  it  concerns  us  thai 
are  judges,  and  not  you  at  all ;  for  it  is  a  mat* 
ter  of  jurisdiciion :  And  whether  we  have  a 
jurisdiction  or  not,  we  must  satisfy  ourselvea 
that  we  have  a  commission  to  do  it;  it  con- 
cerns not  you.  Do  you  but  consider  the  oath 
you  have  taken,  that  you  will  well  and  truly 
try,  and  true  deliverance  make  betwixt  our  so- 
vereign lord  the  king,  and  the  prisoner  at  the 
bar,  according  to  your  evidence:  And  you 
have  sworn  a  true  verdict  to  give  -  upon  it,  and 
do  you  now  scruple  whether  you  should  give 
any  verdict  or  no,  when  but  even,  now  you 
have  sworn  yod  will  give  a  verdict  ?  If  any 
such  thing  as  this  had  been  in  your  heads,  (for 
it  might  1^  then  in  your  heads,  as  well  as  now) 
why  did  not  you  speak  of  it  before  you  took 


way,  and  we  shall  forejudge  their  cause.  There 
fore  1  say,  I  do  not  know  how  far  by  law  we  are 
c(»npel]able  to  give  a  verdict  in  this  case  upon 
liim. 

•  X.  C  J.  Look  vou,  gentlemen,  we  would 
eonsoh  your  satismction  as  much  as  we  can 
io  all  things ;  and  it  iS  reasonable  that  if  you 
have  any  doubts  you  should  propose  them  to  us, 
and  to  that  purpose  we  are  to  give  you  satis- 
faction, and  will  in  all  things.  I  must  toll  jou 
as  to  the  jurisdiction  of  tlie  court,  that  it  is  not 
at  all  before  you :  and  as  to  the  vote  of  the 
Ilon^  of  Coniiiions,  alledffcd  by  him,  if  any 
such  there  be, that  cannot  alter  the  h^vs  of  the 
land,  Dor  justify  any  of  us  in  depuitinfr  from 
our  duties,  no  more  than  if  a  letter  or  mandate 
^ooM  be  gained  from  the  prince  or  rhiof  ma- 
l^istrate  of  this  kingdom,  to  any  of  us  in  dero- 
gation of  justice  (as  it  is  possible  by  surprise  to 
be)  we  are  to  take  notice  of  the  one,  no  more 
than  the  other.  We  are  upon  our  oaths  to  do  jus  - 
tice  according  to  the  law  of  the  land:  you  likewise 
are  upon  your  oaths,  and  sworn  to  ()o  justice  in 
your  sphere ;  and  your  oath  is,  that  you  shall 
enauire  truly  whether  he  be  guilty  or  not; 
and  if  he  be  guihy  in  your  judgments,  you  can 
no  more  spare  him,  than  you  can  condemn  an 
innocent  person.  It  never  was  pretended  by 
any  man,  nor  will  it  be  asserted  by  any  man 
that  understands  himself  or  the  constitution  of 
the  government  of  this  kingdom,  that  a  vote  of 
the  House  of  Commons  can  change  the  law  of 
the  land.  It  cannot  excuse  us,  if  we  deny  to 
try  a  man  that  is  broue'ht  before  us  ;  nor  will  it 
ezcQse  you,  being  under  an  oath,  justly  to  try 
him.  '  If  you  should  (because  tbe  Commons 
House  have  voted  that  he  shall  not  be  tried)  de- 
clare that  man  innotrent,  who  in  your  own  judg- 
ment you  believe  to  bd^ot  mnocent ;  you  nor  we 
are  not  to  consider  what  will  be  the  consequence 
of  this  if  this,  man  be  acquitted  or  condemned; 
Jbtt  is  not  heS&re  us.  You  and  we  too  are  tied 
precisely  to  the  laws  of  the  land,  and  by  that 
tiw  most  this  man  be  judged.  As  to  our  parts 
we  must  do  it  as  to  the  law,  and  you  as  to  the 
fiu^  But  rU  teO  you  further,  gentlemen,  this 
doubt  was  moved  to  us  by  the  grand  jury,  be- 
fore the  bill  was  found ;  we  had  an  intimation  that 
they  would  move  such  a  doubt  to  us  as  seems 
to  be  your  doubt  now.  Therefore  for  theu-  sa- 
tiafaeooD,  and  the  taking  away  any  scruple  that 
might  be  in  the  cose,  autlie  judges  of  England 
ctid  meet  together,  and  seriously  debate  the  mat- 
ter and  sub^anoe  of  all  this ;  and  it  was  not  our 
opinion  of  this  court  ^^^fyt  but  the  opinion  of  all 
the  judges  of  England,  That  we  had  ajurisdic- 
tion  totrythis  man.  This  we  havetoM  you, 
because  we  would  satisfy  all  men  to  go  on 
fairly  in  the  things  that  are  before  tbem .  Thc^' 
fore,  that  bebag  putout  of  the  case,  you  must  con 
sides  of  your  venlict,andgiveit  in  upon  this  trial. 

Mr.  Juhmon.  We  do  not  doubt,  my  lord, 
but  yotnropinion  in  this  case  will  indemnify  us 
from  any  future  charge  by  the  Commons  of 
Englaha.  But  it  lies  bSbre  us  to  consider  what 
we  are  bound  to  do  inthe  case. 

Just  fynes.  Gentlemen,  I  suppose  you  do  not 
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yoforiMliiP  YoanoiriM  under  the  obligation  | 
of  aaoath  togive  a  verdid aooordiiig  to  your  I 
^rideooe,  and  would  you  acquit  him  against 
aueb  an  evidence  as  hath  been  giren  ?  For,  be- 
iides  what  sir  WBliain  WaUer,  Snutb,  apd 
Ererardhavedeposed,  the  very  note  sworn  by 
m  Philip  lioyd  and  Mr,  Bridsman,  to  be  owned 
by  Fitzhams   as   his   hanq,  contuns  trea- 
wm  oiough  in  it  if  there  were  no  more :  There  • 
Imt  there  must  be  something  more  in  it,  than 
fqt  the  sake  of  such  an  unreasonable  scruple. 
Just  Rajfmond,  I  am  of  the  same  opmion, 

truly. 

Mr.  Mnton.   My  lord,  I  took  the  Bberty  to 
roeakitnow;  I  could  not  speak  it  before :  For 


BQence  proclaimed  during  jodgiBail. 

CI,  of  Cr,  Edward  Fitzbanris^  boU  Uj;  t^ 
hand.  Thou  hast  been  in^cted  and  inraigiMn 
of  High-tieason,  and  hast  thepeunto  jAmM^f" 
Not  guihy,  and  for  tby  trial  put  tbyaelf  upon 
God  and  thy  country,  bM  thy  country  have 
found  diee  guil^  :  What  canst  thou  aay  for 
thyself,  why  judgment  of  death  shooklnot  be 
given  against  tim,  and  execution  awarded  ac» 
oording  to  law  ?  **• 

Fiuh,  My  lord,  I  think  H  will  be  praudicial 
to  the  king's  service,  that  Santance  should  pasa 

before  1  have  made  an  end  of  the  evideooe  I 
iMve  given  in  against  my  lord  Howards 


Iwas  not  then  to  enquire  what  1  was  to  be  sworn       J^C.J.  Mr.  Fitabams,  wecaKU*oW\i»- 

-  tioe  of  any  thing  of  that  nature.    Wboil  J<WL 

are  asked,  what  you  can  say  why  judcn^Bt 
should  not  pass  against  yon,  itis,  what  legal 
matter  you  have,  what  matter  in  l«w  to  excuse 
yourseu  from  that  judgment  ?  For  this  is  no* 
tbing,  the  saying  yea  are  to  give  »vi^^  i 
we  Imow  mothmg  of  that,  it  will  not  dn^^ 
judgment  a  minute.  And  for  what  you  say,  it 
willbe  prejudicial  to  the  king's  sen^oa*  it  is  Uie 
king  that  prays  judgment  against  you  by  his 

attorney. 
Fuzk.  I  beg  the  king's  mercy  for  trwspor- 

tation,  my  U>id.  ^.     .   ^  \    ■ 

X.  C.  J.  We  can  do  nothing  w  m4t* 
JV^sA.  Nor  to  give  me  time  before  my  cxe^ 
cution?  lean  say  no  more,  my  lord. 

In  C.  J.  l40ok  you.  Mr.  Fitahanis.  you 
have  been  here  indicted  fur  e  very  giest  and 
heinous  treason,  a  treason  that  is  in  tnm  of 
the  first  magnitude;  for  it  is  a  treasod  thsft 
tends  to  the  rooting  up  the  whole  govemment 
of  this  kingdom,  and  the  destcoyinff  of  us  all  k 
plainly,  both  of  the  king  and  oC  aUlis  sulgects* 
It  does  not  only  destroy  the  peace  and  guiet» 

but  it  tends  in  truth  to  the  utter  destructiDik  eC 
the  whole  kiogdomy  end  |o  bring  us  mtn.  a 
confofflkm  and  diserder,  nesrer  to  be  avoided  or 
retrieved,  if  your  designs  should  beve  takea 
effect  You  have  been  here  arrajgoed,  and 
put  yourself  upon  the  couBtry»  and  they  ha^e 
found  you  guUfy  of  this  treason :  it  is  a  thing 
you  shouki  well  consider ;  for  certainly^  you 
bavecontrscted  to  yourselfamighty  guilt  in  such 

a  thing  as  this  is.  You  have  endeav,oured  the 
destruction  of  the  king,  and  in  such  ^  wi^,  aa 
must  have  in  truth  destroyed  all  his  good  sub* 
jects  togedierwith  him.  Your  d^Sgn  bath 
been  to  excite  the  people  to  a  rebeUon,  and  a 
popular  insurrection,  that  would  have  swept 
away  all  like  a  deluge,  if  it  had  taken  effect. 
In  truth,  it  is  a  treason  against  all  m>iJrind| 
the  stirring  up  of  the  peopte  is ;  tt  is  of  eviTex* 
ample  to  all  mankind,  tne  stirring  up  of  the 
people  against  tbeir  natural  lord|  to  whom  we 
owe  aU  allegiance  and  obedience.  Bat  your 
desvn  in  this  vray  was  by  setting  the  people  or 
En^and  together  by  the  ears,  to  bring '« the 
Roman  Csmolic  religion  upon  aucb  as  abooM 
be  left.  It  seems  you  ar^  an  Irish  pepist,  and 
sucked  in  very  ill  prineipAes  whese  vou  havp 
Uved^}  andyotthaTeheveeudwrottrsatodo  as 


to,  nor  could  I  know  what  wouM  be  the  matter 
that  would  come  before  us,  tUl  we  were  swom^ 
Therefore  I  humbly  b^  your  pardon,  that  I 
made  the  motion. 

L.  C.  J.  We  are  not  at  all  troubled  at  any 
dung  you  have  said:  do  not  mistake  as,  we 
cfo  not  take  it  iU  from  you,  tbat  you  acquaint  us 
with  your  scruples:  We  are  ready  to  give  all 
aatislaction  we  can,  to  any  that  are  concerned 
betbreus;  therefore  we  are  no  way  troubled 
that  you  made  any  such  scruple,  but  have 
given  you  a  foir  answer  to  it. 

Mr.  Johnson.  My  lord,  I  desire  a  note  of  the 
names  of  the  jury. 

X.  C.  J.  Give  it  him,  Mr.  Astrey,  or  else 
t)ie  crowd  is  so  great  he  may  not  know  them« 

J  Then  the  Jury  withdrew  for  half  an  hour, 
,  at  Ijbeir  return  being  called  ever  and  ap. 
peering,  the  ciMc  look  uieverdwt.]    ^ 

CL  oft  Cr.  Bdward  Fitzharris,  held  up  thy 
hand :  (Which  he  iBdJ  loA  upon  the  prisoner, 
hew  say  yon,  is  he  Guilty  of  the  high-treason 
tvhereof  he  stands  indkted,  or  Not  Guihy  P 
>  Foreman.  Guilty,  ^^. 

£.  C.  J.  I  think  yon  have  found  every  good 
ferftot,  and  upon  very  ftill  and  siroiig  evi- 
eenoe. 

Sol.  Gen.  Win  your  lordship  please  to  give 
jutonentP 

JL  a  J.  We  win  take  tune  for  that. 

Sol.  Oen.  Witt  you  give  a  rufe  to  have  biro 
bvought  up  to-morrow  I* 

X.  C.  T,  Move  us  another  day  for  it. 

Fiinh.  My  lord^  I  hope  I  may  have  the  li- 
berty of  my  wifo,  and  some  friends  now  to 
eoroe  tome. 

X.  C.  /.  Any  friend  I  think  may  come  to 
ifWk :  But,  Mr.  Fitahanis,  you  must  be  modest 
m  the  using  that  liberty  we  give  you.  You 
have  heretofore  abused  your  hberty :  I  do  not 
love  to  earasperate  things  to  one  m  your  cir- 
eamstanees,  but  you  roust  be  prudent  and  care- 
ful, knowing  your  own  condition,  that  yen  do 
notiuog  prejudicial  to  the  king  or  kingdom. 

Upon  Wednesday  June  15,  1681,  Edward 
Fitzharris  was  brought  to  the  Bar  of  the  Court 
of  king's-beocb,  to  receive  bis  Sentence. 

AiUGtn.  My  lord,  I  buoobly  pray  yoijr 
judgment  againtit  Mr.  Fitsharrist  who  is  con- 
aicmof  H^  treason. 
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i«iidi  misdiierm  thtt  kiagdom,  by  tbafttrea- 
cooaiUebook,  as  lies  in  aoy  ooe  nuui^t  powor 
perhaps  to  do.  It  is  a  intrcv  anda  happiness, 
that  it  hath  pleased  God  in  his  prorideoce  to 
dehver  us  aot  of  yonr  hands ;  for  this  was 
your  design,^  if  you  could  ha^e  biought  it 
about  z  but  k  hath  pleased  God  now  to  bring 

20U  to  justice  fi>r  it,  and  the  jodgOMnt  of  the 
iw  must  pass  upon  you.  Now  that  judgment 
is  this:  *  You  tnust  return  to  the  Tower,  from 
V  whence  you  came,  and  from  thence  you  must 

*  bedrawn  through  the  streets  of  thedty  of 
«LMidon  to   Tyburn;    there   you   shall   be 

*  hanged  by  the  neck,  but  cut  down  before  you 
•«redead;  your  bowels  shall  be  taken  out  and 

*  bimit  before  your  lace,  your  head  cut  otf,  and 
^ypur  body  divided  into  tbnr  quarters,  to  be 
^disposed  as  shall  please  the  king;  and  I  pray 

*  Ckwl  to  have  mercy  upon  your  soul,  to  give 

*  you  a  sight  of  your  sin,  and  vepentaaoe  for 

*  It.' 

fiJMk.  My  Wrd,  I  hope  1  may  hare  the  li- 
berty of  my  wife  to  oome  to  me,  and  any 
fiicnd. 

X.  C.  J.  You  have  that  liberty  already  •  . 
.  tkzk.  No,  not  without  the  piesenee  of  a 
warder. 

•LCJ.  We  will  not  restrain  them  as  to  that, 
let  them  oome  to  you, 

Ojfucr^  Thons  isnorulo  rf  court  for  it,  my 
ted. 

'  £.€./.  WewiUnot  restiam  any  thing  ef 
your  wife's  oo^dog,  there  is  no  role  to  restmitt 
her;  but  let  him  have  that  liberty  that  other 
prisoners  in  his  eonditioii  usuaUy  have  had  in 
the  Tower,  hui  wife  to  come  to  him,  or  any 
other  triapd  or  Protestant  minister  whatseerer. 

Qficer.  Pray  let  it  be  pot  into  the  rub  ol 
<>ouit,mylord. 

iL  C.  Jr.  We  make  no  ?ttle«  there  does  not 
<>g>daiy«  Look  you,  Mr.  Fitsharris,  we  ky 
uonstvaint  npon  your  wife,  or  any  other  friend; 
tat  if  your  wife  be  in  another  noaditieo,  that 
m  cannot  oome'  to  you,  we  cannot  BMddle 
withthat 

Justice Jmci.  Wears  nottoddiTSfherovt 
9f  ptieon. 

UC.J.  No,  we  make  no  rule,  hot  take  off 
the  bands  of  the  Court  from  restrainmg  any 
one  to  OMne  to  you. 

ItMn  the  prisoner  was  taken  away,  and  in 
pursuance  of  this  Sentence,  the  last  day  of  die 
eoid  Trinhy-term,  being  Ihe  93d  of  June,  1081, 
a  vrrtt  issued  out  of  the  Court  of  KWs-bench 
directed  to  the  lieutenant  of  the  Tower  of 
IxHidoo,  reciting  tiie  judgmenl,  and  eoromand- 
inff  him  to  deliver  the  prisoner  to  ihe  sheriff  of 
Mufdlesex,  upon  Friday  the  first  day  of  July 
next  fellowin^  to  be  executed  acoordmg  to  the 
eentesoe.  Which  writfoUoweth  in  these  words. 
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*  Carohis  Secundus  Dei  gratia  Angl.  8eot 
<  Frane.  et  Hibcrn.  Rex,  Bdei  dsfensor,  &c. 

•  Loo.  tenon.  Turns  nostns  JUmdon.  sahttem. 
'  CHna  nos  in  Cur.  nostra  coram  nobis  consi- 

*  dn^verimus  quod  Edwardua  Fitsharris  nnper 
>  deParoehia  «.  Mertani  i|iOuai|ii  hi  Can. 


Midd.  Gen.  pro  q|uih«sdsm  altis 
undp  qtse  coram  noUe  indictat  «9t,  et  saA^er* 
indeperquandamJuralam  PaSriseinde  inter 
nos  et  prwfet.  £dwaidam  capt  convict.  cC 
attinoL  existit,  ao  Turr.  nostra  Ltmdon.  per 
medium  Civitatis  nostne  London*  pmd.  usq ; 
ad  FUras  deTybome  trahatur,  et  super  Vwh 
cas  iUus  ibidem  suspendatur,  et  vivens  ad 
teitam  prostematnr)  ac  interiora  sua  extm 
ventrem  suum  eapiuntur,  ipsoque  vivenio 
comburentur ;  Bt  quod  Caput  qjus  amputetUTft. 
quodq;  Corpus  e|us  in  quatnor  pavtss  divi* 
datur,  et  quod  Caput  et  Unaiter.  uL  ponantuf 
ubi  nos  ea  assi|;nare  voluerimus  i  ideo  tibi 
pnecipimus  finuit.  injungend.  quod  die  Ve« 
nms  pnmo  die  Julii  prox.  tutor,  4|»ud  Tower* 
Hill  cum  Vic.  Miud.  conveniaSt  et-prvd.  £d- 
Hardum  Fitshanris  eidem  Vic-  Hidd.  delibe* 
ran  tada,,  ut  idem  Vic.  executionun  de  en 
in  forma  pntd.  fieri  fecial,  prout  inde  nobis 
i^pondere  volueris.  Teste  Francisco  Pens* 
beitoo  epud>  Westm.  ui  die  Juoii,  Apno 
Regni  nostci  nxiu.  '  Par  Cur.  AaTVf «' 

And  another  writ  at  the  eame  time  wee  ii«90d 
out  of  the  same  Court,  directed  to  the  sheriff 
of  Middlesex,  to  receive  the  prisoeet  from  |h# 
lieutenant  ot  the  Tower  at  the  time  appointed* 
and  to  execute  him  according  to  the  irntilMmi 
Which  writ  was  in  these  wordf : 


Secundus  Pel  nutia  Angl.  8ool^ 
Franc,  et  Hibem.  Rec,  mlei  l>efensor,  te. 
Vic.  Midd.  salutem.  Cum  noe  hi  Cur.  nostm 
CO.  am  nobis  consideraverimusqued  £dwiidae 
Fttzharrb  nuper  de  Parochia  8.  Martini  in 
Uarapis  in  Com.  Midd.  Gen.  pro  quibuidaiii 
ahia  proditionibus  undo  ipoe  conm  nobis  iu* 
dietaL  est,  et  superinde  per  quandam  Jun 
Patriie  inde  inter  noeetpnefet.  Edwudmtt 
capt  convict  et  attinct  enstit,  deTuir.  noa« 
tra  LondMi.  per  medium  C^vit^ia  aostr* 
London,  prM.  oeqs  ad  Forpas  de  TVfberni 
trahatur,  et  super  Furcas  iflas  ibidem  suspe^* 
datur,  tft  vivens  ad  temm  pwsiei'netm'  ad 
interiora  sua  extraventrem  suum  caMntnri 
ijieoq;  vivente  comburentur ;  £t  quoo  Capul 
q|U8  amputetnr,  quedqi  Coipos  qui  In  qua* 
tqor  partes  dividatmrot  Quarter,  m  yonantqr 
ubi  nos  ea  as^ignare  voluerimus :  ideo  tifct 
pnecipimus  (brmiter  injungen.  qood  cum  l/K^ 
tenen«  Turr.  nostrfle  Lpnm.  pned.  die  Ye* 
neris  prime  die  Julii  prox.  futur.  apud  Tower* 
Hill  oonvenias,  et  ipsum  Edwvdom  Fits* 
harris  de  preefat  Loc.  tenen.  redpias,  et  Ex 
ecntionem  de  eo  in  ferma  med.  tacias  proot 
deost.  Teste  Frandsco  Pemberton  apod 
Westm.  xzii  die  Junii  Anno  Regni  nflOtH 
:miii.  Per.  Cur.  Astkt.* 

Upon  the  day  appointed,  v|f .  July  1,  Edm«4 
Fitznerris  was,  near  the  Tower-Gale  on  Teww* 
Hill,  Mirersd  ime  the  cnetody  of  the  ihsrtfb 
of  London  and  Mtddlsiev,  vi^,  Sliagsby  BeAil 
and  Henry  CeraMi,  fsquiies ;  wim  upeo  Ibo 
place  sigiied  n  diseimm  fer  kins  to  the  Ue«tn« 
nant  of  the  Tower.  Then  he  waa  put  on  • 
afedge^  uA  thifoe  nei»iy id  thnwigh  f^^tH^ 
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of  London  to  Newgate,  where  he  overtook  Oliver 
Plunket,  who  was  just  before  on  another  sled  t>^, 
patting  to  the  sftme  place  of  execution. 

Where  being  come  (soon  after  Plunket's  pri- 
vate prayers.  Ice.)  FitzhaiTis  asked  capt.  Rich- 
ardson,, whether  the  sheriifs  had  a  warrant  for 
the  disposal  of  his  body  ?  Capt.  Hichardson 
tngwered,  Yes.  Then  he  desired  Dr.  Hawkins's 
assistance,  which  the  sheriffs  readily  granted, 
^od  called  for  him  to  go  to  liim  on  the  sledge  ; 
which  the  doctor  did,  and  on  his  knees  em- 
hraoed  him,  and  continued  a  private  discourse 
with  him  ibr  some  time. 

Sheriff  Be^Ae/  asked  Mr.  Fitzharris,  what 
Inye  you  to  sayp 

Mr.  F'tzh.  answered  the  Doctor  of  the  Tower 
would  answer  ibr  lum,  he  having  left  his  mind 
with  him. 

Mr.  tShetiff  B^lkel.  You  will  do  well  to  dis- 
charge your  cons([;ienoe. 

Fitih;  Ihavelef^it  all  with  the  Doctor  in 
writing  under  my  hand,  who  will  commiuiicate 
It  with  wj|ness,  to  the  world. 

Doctor  Martin,  of  Woodstreet,  bein^  at  the 
lame  time  in  the  presence  of  the  sheriffs,  de- 
aired  Mr.  Fitzharris  to  declai*c,  whether  he 
died  a  Protestant  or  a  Papist  He  answered, 
having  left  his  mind  fully  with  Dr.  Hawkins, 
he  honed  it  might  be  satistactory.  The  Doctor 
replieQ)  it  woiud  be  more  satisfactory  to  declare 
himself  there,  and  that  it  was  no  shame  to  die  a 
Protestant.  To  which  ]\lr.  Fitzharris  replied 
as  before. 

Then  Mr.  FUdiarris  said,  Good  People,  this 
infamous  kind  of  death  is  much  more  irksome 
to  me  than  d^th  itself :  such  judgments  as 
these  my  sins  against  God  may  justly  bring 
iq^ii  me,  and  I  do  most  humbly  submit  unto 
it.  But  as  to  the  crimes  which!  now  die  for, 
I  tak^  God  to  witness,  I  was  no  further  coa- 
cerueq  in  the  Libel,  than  to  discover  to  the 
king  what  practices  uf  that  kind  were  against 
mm,  being  employed  to  that  end ;  though 
those  that  employed  me,  refused  to  do  me 
justice  at  my  tnal.  And  I  call  God  to  witness, 
1  never  had  a  failhing  of  money  of  the  king  in 
my  life,  but  on  the  account  of  the  like  service. 
And  as  to  the  witnesses  that  have  sworn  against 
me,  I  do  here  solemnly  declare  now  at  my 
deMh,  that  I  have  not  seen  the  French  ambas- 
sador since  the  beginning  of  the  breaking  out 
of  the  Plot,  neither  have  I  had  any  acquaint- 
ance with  him.  And  as  to  his  confessor,  I 
never  spoke  with'  him  m  my  life ;  neither  had  I 
any  dealing,  either  directly,  or  indirectlv,  in 
iny  life  wiUi  them,  though  sir  AVilliam  Waller 
and  the  rest  swore  most  fatsiy  to  the  contrai-y; 
And  how  like  is  it  that  tlie  French  ambassador 
would  give  three  thousand  crowns  for  writing^ 
that  libel,  I  leave  the  world  to  judge.  What  I 
may  further  deckre,  I  have  left  with  Dr. 
Hawkins.  I  forgive  all  the  world,  and  do  hope 
ttiat  God  will  forapive  me.  I  b^  the  prayers 
•f  ail  good  peo^e  for  a  happy  passage  into 
the  other  world. 

Bfr,  Fitzliarrig  desired  to  know  of  &e  sheriffs, 


whether  his  body  might  not  be  at  the  disposal 
of  his  \iife,  without  quartering.  Upon  which 
the  sheritf  read  him  the  warrant. 

Soon  afler  which  he  was  executed. 

The  PAPER*  referred  to  was  as  follows :     . 

<<  I  Edward  Fitzharris,  having  been  indicted 
of  hig:h-treason,  for  endeavouring  to  dethrone 
the  King,  was  thereupon  found  Guilty,  and 
sentence  of  death  passed  on  me.     I  the  afore- 
said   Edward    Fitzharris   do   voluntarily  and' 
freely,  without  any  hopes  to  save  my  life,  but  a 
dying  man,  and  to  dischat^e  my  conscience' 
towards  God,  and  for  the  better  satisfaction  oC 
the  world,  make  this  declaration  foUoviing,  in. 
the  presence  of  Gk>d,  and  Anto  Dr.  Francis 
HavAins,  chaplain  of  the  Tower  of  London. 

**"  I  do  profess  and  declare  my  relig-ion  in  the 
general  to  be  that  which  hath  been  truly  and 
anciently  dehvered  in  the  fu9t  four  ^neral 
councils ;  and  in  i)ar6cular,  ray  belief  is  that 
true  faith  of  a  Christian,  briefly  contained  iu 
those  three  Creeds,  commonly  adled  the  Apos- 
tles Creed,  St  Athaiiasiii8*8,  and  the  Nicene 
Creeds :  and  1  die  a  member,  and  in  the  com- 
munion of  Christ's  holy  Catholic  church,  hop^ 
ing  for  mercy,  through  the  ak>ne  merits  of  the 
Passion  of  our  jpord  and  Saviour  Jeans  Christ.' 

*^  I  do  also  confess  and  declare,  as  to  the 
crimes  which  I  die  for,  I  was  no  further  con«>' 
cemed  in  the  libel,  than  as  employed  to  give 
the  king  notice  of  what  libels  oromer'accosa* 
tions,  there  were  against  him  ;  and  to  this  in- 
tent, and  no  other,  1  endeavoured  to  get  this  11* 
bel:  which  at  length  1  did  from  Mr.  Everard, 
all  written  under  ms  own  hand,  and  carried  it  to 
Mrs.  Wall,  by  whose  means  1  conveyed  all 
matters  of  tlus,  or  the  like  nature,  to  the  king'.' 
1  told  her  I  had  a  business  of  great  consequence 

.      ■  ^      .    - -    .  ,  I  I.  ■  I  I.I  t.l  ■  ■   !■ 

*  *^  This  Paper  contains  many  notorious  fal- 
sities, which  were  impossible  to  be  true  ;  and 
carries  with  it  gross  marks  of  artifioeand  con- 
trivance practmeil  on  him,  while  he  was  en- 
tirely under  the  management  of  Dr.  Hawkins, 
minister  oi'  the  Tower,  who  soon  afier  was 
made  Dean  of  Cliiehester.  Fitzharris*s  wife 
was  not  then  admitted  to  him  ;  but  he  wrote 
several  Letters  to  her,  one  the  very  morning 
on  which  he  suilei^ed,  informing  her,  how  he 
was  practitiied  on  with  hopes  of  hfe,  if  he  would 
accuse  the  earl  of  Sliaftsbury  and  lord  Howard 
of  the  libel  :  he  declared,  that  they  were  inno- 
cent, and  that  what  he  had  deposed  against  the 
Papists  was  true;  he  charged  her  by  no  means 
to  he  prevailed  on  to  su  ear  falsly  against  any. 
These  Letters  had  such  a  tendency  to  destroy 
the  credit  of  Hawkins's  Paper,  that  the  Court 
got  her  to  deliver  them  upon  tlie  promise  of  i^ 
[)ension."    Note  to  former  edition . 

This  Paper  was  published  under  the  title  of 

*  The  Confession  of  Edward  Fitzharris,  esq. 

*  Written  with  his  own  hand,  and  deltveied  to 

*  Dr.  Hawkins  Minister  of  the  Tower,  July- 1, 
«  1681.  Being  the  day  of  bis  Eseeu^on, 
<  London :  Printed  for  S.  Carr,  1681.* 
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to  Qcqiicint  the  kinpf  with  :  but  she  answered 
me.  That  iny  lord  Sunderland  being*  out,  there 
wouM  be  no  money  had  for  secret  service,  and 
advised  me  to  co  to  the  lord  Clarendon  or  Hyde ; 
but  before  I  conld  do  this,  I  was  taken.  As  for 
tliat  part  of  die  libel  whidi  I  left  with  Everard, 
as  a  pledir«,  to  assure  him  I  would  not  betray 
him,  I  received  it  of  the  lord  Howard :  and  tlie 
money  I  received  from  the  kin^,  was  for  brinijf- 
in&r  a  libel  called,  ^^  The  King-  unveiled,  and  the 
Lady  Portsmouth's  Articles.''  I  call  Qod  to 
t^itness,  I  never  fattd  a  tarthing  charity  from  the 
king. 

**  I  do  further  confess  and  declare,  that  the 
lord  Howard  told  me  of  a  dcsijyn  to  seize  upon 
the  kinor's  person,  and  to  carry  him  into  the 
city,  and  there  detain  him  till  he  had  conde- 
dc<^etl  to  their  desires.  Ht^yns  and  myself 
w'ere  privy  to  this  desifrni  and  had  several  meet- 
ings with  the  lord  Howard ;  and  as  an  encou- 
ragement, the  lord  Howard  assured  us  of  bivak- 
Insf  the  settlement  of  Ireland,  taking*  oil*  the 
additional  revenue  of  the  liishops,  forty-nine 
men,  and  grantees,  whose  estates  were  to  be 
shared  limongst  the  p^rty, 
'  *M  do  confess  and  declare,  That  while  I  was 
in  Newgate,  the  sherifldt  Bi^thel  and  Cornish, 
came  to  me,  with  a  token  from  the  lord  Howard, 
which  I  knew  to  be  true,  and  brought  heads 
with  them  from  Everani,  wherein  he  accused 
me  of  being  a  court  emissary,  or  Yorkist,  put 
on  by  the  king  to  put  the  libel  into  Protestant 
homes  to  trepan  them.  But  I  declare  upon  my 
death  I  had  no  such  intent,  nor  do  know  any 
such  thing.  The  sheriffs  likewise  told  me,  i 
was  to  be  tried  within  three  or  four  days,  that 
the  people  would  prosecute  m«,  and  the  parlia- 
ment wmiki  imjMsich  me,  and  that  nothing 
would  save  my  life  but  discovering  the  Popish 
Pkt;  and  then  the  sheriffs  aforesaid  gave  me 
great  encooi-agement  from  my  lord  Howard, 
that  if  I  wotild  ileclare  that  I  believed  so  much 
•f  the  Plot  as  amoimted  to  the  introducino-  the 
R-  C.  or  if  I  could  find  out  any  that  could  cri- 
minate the  queen,  R.  H.  or  make  so  much  as  a 
.piansible  story  to  confirm  the  Plot,  that  the 
perfiament  would  restore  me  to  my  father's 
estate,  with  tiie  profits  thereof,  since  his  ma- 
jesty's restoration.  I  findinsr  myself  in  the 
condition  I  was,  in  Mewgate,  fettered,  money- 
less and  friendless,  my  wife  i*eady  to  lie  in, 
without  any  subsistence,  my  children  in  tf  mi* 
derable  condition,  and  must  needs  be  in  a  worse 
by  my  deatli,  and  I  could  see  no  other  refii^ 
for  life,  but  complying  with  them ;  so  not  with 
ambiliods  intent,  bMt  to  sareYny  Iif<$,  I  did  com- 
ply. The  sherifft  brought  instructionfl,  which 
lh«y  said  came  from  the  Lords  and  Comknona 
vrhn  met  that  day  in  order  to  address  the  king 
in nybehalf (if  1  should  eonihm the tnstruc- 
tkam)  and  they  made  use  of -my  lord  Sfaailes- 
bnry's  name,  and  oUiers,  what  advantage  I 
ongfat  have  thereby.  At  the  first  I  made  a  for- 
mal stor^  coneemuig  the  Pk>t,  which  was  not 


about  the  streets  tWo  years  ago :  I  replied,  I 
could  say  no  more.  Jlr.  biieriff  said,  he  was 
sorry  lor  me  with*  aU  his  heart,  but  thought  I 
could  say  more  if  I  would,  and  pressed  me  liard 
to  Speak  to  several  hea<ls ;  unto  which,  unless 
1  spoke,  he  said,  there  was  no  hope  of  life ;  tha 
heads  I  was  to  speak  to,  is  wliat  the  examina- 
tion taken  by  sir  Robert  Clayton,  and  sir 
Geoive  Treby  contains,  and  a  great  deal  moi« 
that  f  did  not  say  then,  relating  to  the  ^ueen 
R.  H.  earl  of  Danby,  declaring  French  pen* 
sJon9rs,Jord  Halifax,  Hyde,  Clarendon,  Fe* 
vershanT,  Se\'mer,  and  others ;  the  buroiotf 
the  Fleet,  forts  and  Governments  in  Popish 
hands,  Meal-Tub  Plot,  Prentices  Plot,  the 
Contrivance  of  the  Libel  on  the  lady  Ports* 
mouth,  being  a  French  design  to  destroy  Pro* 
testants.  These  and  many  other  heads  were 
brought  to  me  by  the  sheriffs. 

<^  I  do  further  confess  and  declare,  that  sir 
Robert  Clayton,  and  sir  George  Treby,  coming 
to  me  to  examine  me,  sir  Robert  Clayton  askra 
me  what  I  could  say  concerning  Godfrey's 
murder  i*  I  answered  sometliing.  He  replied, 
It  nip.j  be  I  was  in  a  confusion ;  recollect  your* 
self.  And  what  I  said  concerning  Father  Pa- 
trick, was  forced  out  of  me,  and  what  I  said 
concerning  him  is  not  true.  Sir  George  Treby 
was  with  me  three  hours,  or  ther^feibouts,  ana 
pressed  me  to  say  something  concerning  God- 
frey's death  :  and  said.  Unless  I  could  speak  to 
that  murder,  I  could  say  nothing ;  whereapon 
I  said  something  I  had  from  others..  He  asted 
me  if  I  could  say  no  more  ?  I  replied,  is  not 
this  enoug^h  to  save  my  life  ?  Am  not  I  rognd 
enough  ?  The '  Recorder  hereupon  swore, 
Zounds,  what  were  you  ever  but  a  rogue? 
Then  the  Recorder  entered  upon  the  heads  of 
tlie  examination;  which  being  done,  he  told 
me,  All  this  woukl  not  save  my  hfe,  unless  I 
would  speak  to  the  libel,  which  was  a  court 
trick ;  and  it  was  not  for  nothing  that  I  have 
been  so  often  seen  at  the  lady  Portsmouth's. 
The  lord  Shaftesbury  said,  You  know  more  of 
these  matters  than  any  roan.  Sir  George  would 
have  me  speak  to  the  consult ;  that  the  duke 
was  at  it,  the  lords  Bellasis,  Arundel,  and 
Powis,  were  at  it ;  you  have  seen  them  go  to 
it  at  St.  James's,  without  doubt  they  wers 
there ;  do  you  bnt  say  it,  we  have  those  that 
will  swear  it.  . 

**  I  do  furtfaerdeclare  and  confess,  that  wh&i 
I  sakl  against  the  queen  and  the-  duke,  I  was 
put  upon,  in  the  matter  of  sir  Edmundbiny- 
Godfrey's  murder;  and  do  further  declarei 
Thtrt  wiiat  1  swore  against  the  earl  of  Danby ; 
the  threatening  words  that  were  utterod,  I  di4 
(to  the  best  of  my  *  remembnmce)  hear,  but 
whom  they  copoemed  I  could  not  weU  know^. 
by  what  my  lord  himself  s»d»  And  whatde^ 
Puis  told  me  coneemuig  my  lord  of  0anby,  I 
do  believe  was  sp^en  out  or  iU- will ;  and  what 
I  said  agaiOBt  him  was  to  stave  off  my  trial  till 
a  parliament ;  and  they  w^re  the  more  deinrou* 


pfgnditial  to  any  body,  but  most  rekting  to  to  accuse  the  lord  Daiu>y  of  Godfrey^'s  murder^ 
rami  heads  known  publicly ;  upon  wmoh  because  the  crime  of  murder  is  not  inserted  im 
Sifi€2sciniblald  inettoie  W  Jusg^nipik^.  lansmrqr  for  vbtjtl  ha?tssf# 
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kills  ftcal^rt  ind  cf  my  own  totamvy  aecOTd, 
widMmt  Ml  J  nuhtier  of  pnmuie  nod^  or  hopct 
ffittn  OM  lijr  Ibid  from  w  )aaf  of  «ante '  my 
Ufe  by  thii  eoofotioii,  t  bafing  given  bim  lo 
nndoritaiid  befiwcliatid  they  wero  tnaiteit  of 
ooniCStiooco,  and  saoh  m  chiefly  conoorned  the 
good  of  tbe  long' and  klngdMii. 

**  I  gif 6  the  doctor Iny  hearty* thanki  Ibr  aB 
hii  ptayeMy  cooiiBel,  and  chamable  offioea  he 
hau  done  toe,  and  I  pray  God  to  Uen  bun  far 
erer  for  U.  I  ibrghre  all  the  world,  and  deiire 
all  the  world  to  forgive  nie ;  and  Ihe  Lord 
hare  mercy  on  my  soul. 


agahitCthe  qlMtn,  bit  royal  highiM«»  and  the 
earlofDanbys  IdesKreGodloftrgiTemeaie 
#rMig  I  did  them,  and  do  heartily  beg  their 
fttndon. 

«<  I  do  (briber  declare  and  protest,  That  tbia 
confession  and  declaration  of  udne  I  own  sin- 
cevely,  as  a  dying  man.  and  not  to  sare  my 
mb ;  atid  I  call  God  and  his  angels  to  witness 
Ibo  truth  of  it  (  and  I  renounce  mercy  at  the 
bands  of  God  Almighty,  if  this  be  not  iroe. 
-  "  And  I  do  further  declare  and  protest,  asa 
dhfbig  man,  unto  James  Walmeat^r,  Edward 
nitel,  and  Msiry  Walmesly,  That  rhate  made 
Ibis  GOIiftSsion  end  declaration  onto  0r.  Haw- 


■ 

In  the  sam^  Year,  1681,  and  we  may  suppose  short fy  after  the  Exe^ 
cuiion  of  Fitzharris  or  Fitz-HarySy  the  follawing  Articks  were 
published:  viz. 

A  Nabrative,  being  a  true  Relation  of  what  Discourse  passed 

between  Dr.  Hawkins  and  £dwari>  Fitzhaats,  esq.  late 

Prisoner  in  the  Tower;  with  the  Manner  of  taking  his  Con- 

*     F£sniox.    Published  by  Authority.    London :  Printed  for  Sa- 

muel  Carr,  1681. 


To  m  READER. 

THERE  will  need  no  other  i^pefogy  for  the 
amssiiy  of  these  Papers,  than  the  command 
WM  warrant  sif  the  following  Order  of  Council 
iog  ^iflir  miblkttiliMi  • 

<  At  tbecouH  atWbileball,  thb  9d  day  of  Jnly 

MOSl.  By  tbe  bmg's  roost  ezoelleotna* 
'  jeflty,  ana  tbe  Lords  ofbis  mi^esty's  mosi 
*  bonourabto  prfvy  oounoil. 

'  U  was  this  day  ordered  by  bis  majesty  in 
fcoQaeil,Tbst  tbe  ooniession  of  Edward  Fitz- 
'  baniSi  this  day  dditered  by  JDr.  Hawkins  to 

*  A*  board  and  neie  read,  be,  and  it  is  hereby  or- 
^  dsrsd  to  be  •  forthwith  printed  .and  published. 

<  Andthasaid  Ut.  Hawkins  is  desired  to  take 
<eait  to  see  the  same  done:    And  likewise  to 

*  cause  to  be  printed  and  publisbed  a  narratiTe 

*  of  what  communication  he  had  whh  the  said 
•^Fhshams  upon  that  suliect    Paiii.  Loro.- 

Now,  as  I M  not  si  ibo  am  bMrmaddle 
wMMr.  Fhtharrifl bst  by  ei4^,  so  neither 
bacvw  I  donsfany  tbingtatna  bosbMss  oaaoom- 
ingbfaa  without  a  sttMeMaosbority  fbrwbat 
lid.  Andli  wiUapp^f  lUnwto&atlbm 
put  it  seas  long  as  I  aould,  HUaow  atlangtb 
tbt  uwsasouatfs  oiamoufs  aid  oalumalss  <f  lit 
adniad  men  bare  lundorsd  it  sbsalutflly  aeees* 
saij,  asiselt  taf  tfie  findieatioa  of  oottmsu  jus' 
iao,  as  of  my  pwrtionlar  duly . 

Aa  to  tbo  truth  of  what  loow  diliffei,  and 
iMosaftsibMiofMr.  Pitcbarria»  fbnnerty  pub* 
lisbed,  I  do  solemnly  hero  dsohwo  unto  the 
WofM.  upsn  Ibo  woidof  a  nvniukr  of'tbe  imML 

» If  laa  oaadldiinpaatal  tupon  of  wkn  I  kA 


from  lus  OJWn  tongue  and  pen,  as  bis  own  vrtun  • 
tary  act,  without  any  art  or  induoenent  of 
nune  duectly,  or  indwsetly,  to  draw  it  fium 
him. 

And  as  I  have  flsada  a  eonscwAee  of  keqiing 
myself  exactly  to  the  truth  m  tbia  reiafeoB, 
withoutany  hijury  to  tbe  memoiy  of  the  dead, 
so  I  hare  done  alll  could,  on  the  othersida^to 
spare  the  namea  of  tbe  living,  sq»aratmg  tbe 
fact  fium  the  perMms  reflected  upon  in  dm 
story ;  my  fcnainess  being  only  to  oomnuni* 
catetheanbelanoeoftbe&connesl  badwtdi 
Mr.  Fitsharris.  But  as  I  bsTe,  upon  a  point 
of  tenderness,  left  only  spaceafbr,  instead  of 
mentioning  se?einl  namea  oonoerned  in  this 
NarratiTe,  I  shall  be  ready  to  discbaige  myself 
upon  my  oath  in  that  partienlar  also,  whennvcr 
required  by  akwfiilandMNityaotado. 

A  True  Relation  of  the  occasion  of  Dr.  Haw- 
kins's going  to  Mr.  Fitzharris,  bte  priso- 
ner in  tbe  Tower,  sent^ced  to  die,  and 
since  executed  at  Tyburn  ;  of  the  manner 
of  taking  his  Contession,  and  of  all  that 
.  passed  between  Pitzbartisand  him. 

Upon  Friday  the  l?th  of  /une,  about  ftnr 
ft'oiMcmthesAsmoon,  1  reodvnd  oidam  Imft 
captain  Cheek  Heutenant  of  the  Tower,  togw 
to  Mr.  PinAanis,  who  (as  Mr.  lionWvlaf 
the  Tower  had  bo^Re  iniofUMd  m^  suwnad  So 
be  disturbed  in  his  mind,  and  was  r^rj  tiwAisi 
s(«ne  to  bis  warden  and  those  about  fanb«  Jls 
I  entsMd  Insrooui,  be  aahilcd  me^  and  asidi  i 
wasw«b»me  to  a  poor  prisoner,  aadiflwonid 
oomoandseehim  now  and  tlm,  it  wnuMba^ 
gmaoQuifi»ttobiniinhiasadosirfifi8B»  fity 


I 
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(said  I),  I  shall  be  readj  to  do  all  that  becomes 
me,  aad  wiD  do  yon  all  the  service  I  can. 
Then  Mr.  Fhxhams  began  to  complain  of  some 
hard  tisas«,  in  that  his  wife  and  friends  were  not 
pennicted  to  come  to  him ;    whereas  it  \>ras, 
(he  said)  tb^  only  farour  he  beg-gped  of  the  court 
after  sentence  was  passed,  that  his  wife  and 
friends  miffht  hare  liberty  to  see  him ;    but, 
(said  he)  I  hear  my  wife  is  in  custody,  and 
not  one  friend  of  mine  can  come  near  me :  this 
troubles  me  extremely,  and  makes  me  restless 
in  m^  miml,  and  so  uneasy  to  my  keepers. 
I  desired  him  to  have  patience,  and  said,   1 
durst  assure  him,  die  lieutenant  of  the  Tower 
would  no|  deny  him  any  fiivour  the  court  had 
granted  him.    Then  he  desired  we  might  be 
alone ;  but  I  told  him,  I  had  no  orders  to  be  in 
private  with  him.      He  spoke  to  one  of  the 
warders  to  ^  to  the  Lieutenant  of  the  Tower  to 
know  his  mmd  in  it ;  and  the  messenger  return- 
presently  with  leave  for  us  to  be  as  private  as 
we  wonfd,  so  the  keepers  withdrew. 

Hien  I  laid  befiire  him  the  danger  of  his 
^ondickm,  and  the  indispensable  necessity  of 
doing  ail  that  lay  in  his  power  to  make  his 
peace  with  God  ;  that  he  mutt  needs  discharge 
his  eonadenoe,  and  give  the  world  satisfiiction 
before  he  died.    He  answered,  he  had  already 
done  all  that  he  could ;  he  was  heartily  sorry 
tor  aD  the  sins  he  had  committed,  and  he 
hoped  God  would  have  mercy  upon  him.    I 
told  him,  I    would  pray  for  him,  and    was 
come  to  prof^  him  my  assistance.  He  thanked 
me,  and  desired  me  to  assist  him  \vith  my  pray- 
ers.   Then  he  began  to  relate  how  he  came  to 
fall  into*  that  great  misfortune  he  was  in ;  he 
told  me  how  be  had  lived  abroad,   and  his 
fortune  being  small,  after  his  return  into  Eng- 
land, be  took  upon  him  an  employment  which 
(he  said)  was  much  aj^nst  nis  inclinations, 
but  he  most  do  somethmg  t6  live ;  his  Hither 
lost  his  estate  in  Ireland,  which  was  the  rum 
of  their  famHy ;  and  he  most  unfortunately  took 
Tipon  him  to  find  out  libellera  against  the  king, 
which  led  him  into  the  company  of  ill  men,  and 
had  bronght  him  to  that  oondkion.  Wooki  yon 
(say  I)  hauurd  your  life,  only  to  live  ?  You  should 
have  brought  down  your  noind  to  yonr  fortune, 
and  endeaveored  to  have  been  contentwith  your 
condition,    for    nothing    runneth   gentlemen 
into  ill  courses  like  a  mind  above  thdr  con- 
condidon.   I  need  not  ask  your  religion,  I  sup- 
pose you  are  a  Papist.     lie  answered  he  was 
brought  up  in  the  Roman  Catholic  Religion, 
yet  never  had  a  good  opinion  of  the  Jesuits,  for 
they  are,  said  he)  an  order  of  men,  who,  tor 
tbenr  meddling  with  government,  are  ill  thought 
of  in  all  parts  of  the  worM.    Their  principles, 
(said  I)  oo  stiangely  influenoe  their  minds  to  be 
tampering  with  government;  the  pope's  su- 
premacy r<if  which  they  are  the  great  onhoklers) 
most  needs  interfere  with  tlie  power  otthe  civil 
magistiate ;  and  to  keep  up  the  authority  of 
their  ckurcli,  they  will  ever  be  lessening  the 
power  of  princes,  but  while  they  so  contend  for 
a  anperimvty  oyer  kiugB,  they  bring  a  disparage- 
ment upon  their  religioa;  for  any  opiaion  in 
VOIm  thi. 


religion  that  encourages  the  subject  to  attempt 
against  his  prince's,  either  person  or  govern- 
ment, is  false  and  antichristiau.  He  went  on 
and  said,  he  ever  held  the  bond  of  allegiance 
indissoluble,  and  had  subscribed  that  position, 
that  no  power,  either  spiritual  and  temporal, 
could  dispense  with  the  duty  of  allegiance.  I 
asked  him,  whether  he  had  ever  taken  the 
oaths ;  and  he  answered,  he  quitted  a  lieula- 
nant's  commission,  because  he  refu&ed  to  take 
them. 

Yet  (he  said,)  he  was  in  a  good  measure  sa- 
tisfied, he  might  lawfully  take  them,  for  he  had 
the  opinion  of  some  learned  men  about  them  ; 
and  particularly  of  an  acquaintance  of  bis,  a  doc- 
tor of  8orbon,  and  canon  <^St.  Rennets  in  Pa- 
ris, who  told  him,  the  oath  of  supremacy  might 
lawfully  be  taken  by  all  the  catholic  subjects  of 
the  king  of  £ngland  ;  it  was  no  more  than  what 
the  catholic  church  of  England  had  done,  before 
tliey  were  forbidden  by  the  pope's  order ;  which 
order,  being  but  a  private  onler  of  the  pope's 
and  not  of  a  general  council,  was*  not  according 
to  the  canon,  and  therefore  of  no  force. 

Why  did  yoo  not,  said   I,    take  the  oalhs, 
seeing  you  was  so  well  satisfied  about  them  ? 
He  replied,  it  was   the    test  that    went  mora 
a^inst  him  than  the  oaths  ;  beside,  I  was  ad* 
vised,  said  he,  by  a  person  of  quality,  not  to 
take  the  oaths ;  and  he  gave  me  this  reason 
for  his  advice  :  That   so    long    as    I  was  not 
obliged  to  the  king  by  oath,  I  might  act  against 
him  with  the  more  freedom.    .That,  said  I, 
was  a  special  fViend  to  the    government :  Rut 
you  say,  it  was  the  test  went  against  you.    He 
said,  he  would  not   be    compelled  by  an  act  of 
parliament  to  declare  his  opinion  of  the  Sacra- 
ment of  the  body  and  blood  of  Christ    Points 
in  reh^on,  he  caid,  were  not  to  be  determined 
in  parhamenL    My  answer  to  this,  was,  That 
when  the  bishops   and  those  of  the  clergy  of 
the  convocation,    commanded   by  the  king'a 
writ,  have  met,  and  consulted,  and  are  agr^d 
in  a  point  in  religion,  it  is  afterwards  brought 
into  parliament  to  receive  a  civil  sanction.     If 
1  could,  said  he,  be  satisfied  about  tlie  real  pre-  ' 
sence,  I  could  come  up  to  all  tilings  else  in  the 
church  of  England  ;  aa  for  the  word  transub^ 
stantiation>  I  do  confess,  I  never  understood  it. 
Sir,  said,  1  this  is  not  a  time  for  ;^ou  to  puzzle 
yourself  about  difficulties  in  religion,  your  bu- 
siness is  repentance  ;  yet  for  your  better  sa- 
tisfaction, 1  will  turn  you  to  a  short  answer  in 
our  church  catechism  :    Where  the  question 
bein^  asked,  W  hat  is  the  inward  part,  or  thioj^ 
signified  by  the  outward  elements  ?  Answer  is 
made.  The  body  and  blood  of  Christ,  ^  hich  ia 
verily  and   indeed  taken  and  reooived  by  the 
faithful.    Endeavour  to  undecstand  these  wonk 
in  their  proper  sense,  and  you  need  trouble  your- 
self no   further.    As  you  cannot,     without 
offering  violenae  to  both  your  reason  and  your 
senses,  believe  the  dements  upon  the  words  of* 
consecration,  to  be  turned  into  the  natural  body 
and  bkiod  <^  Christ.    So  not  to  believe  Christ 
to  be  present  in  that  Sacra^aent  in  a  more  es- 
pecial maiUHCttlWimitfiy  do,  that  talk  of  lyni- 


403]         STA'BB  TRIALS,  35  CiTARlES  II.  l69^h—ProCeeJi»g8  4tga»ui         [404 


Bols  and  fi^dres,  naked  eleraenta,  is  a  meiii 
opinion,  and'  unworthy  the  greatest  myatery  in 
the  Christian  reli^rion:  The  body  ana  Wood  of 
Christ  is  verity  and  indeed  taken  and  received 
by  the  faithiiil.     You  and  I  wiU  not  dispute 
the  manner  di'  it  at  this  time.     I  enquire  no 
further,  said  he,  I  will  receive  the  Sacrament 
of  you'before  I  die,  and  the  LoH  fit  me  for  it. 
Amen  (said  I  ;)  and  since  you  have  made  this 
resolution  of  your  own  accord,  you  roust  pre 
me  leave  to  mind  you  of  it.     He  said,  there 
was  nothing  hindered  him  from  receiving,  but 
the  disturbance    he  was  in,  for  the  absence  of 
his  wife  ami  friends  ;  he  could  giv«  no  direc- 
tions conc^eiiiinjT  his  poor  wifc  and  cUiUfrcm, 
and  until  he  had  seen  his  wife,  and  difq>osed  the 
affairs  of  his  family,  and  thereby  settled  his  mind, 
he  durst  not  receive.     I  ttdd  him,  he  must  not 
discompose  himself;  the  seeing  his  wife  was 
not  his  great  concern,  he  must  prepare  to  die, 
and  if  be  were  not  fit  to  receive  the  sacrament, 
he  was  not  fit  to  «lie  :  Wherefore,  wml  I>  you 
must  needs  lav  aside  all  thoughts  of  this  world, 
and  prepare  foi*  another ;  you  must  examine 
yourself, and  set  your  si.;s  in  order,  and  lament 
the  follies  of  your  past  life  ;  the  work  you 
bave  to  do  is^  great*  and  your  time  is  but  short, 
and  you  stand  upon  tlie  very  brink  of  eternity  ; 
and  if  you    ncpfleet,    or    lie    not  sincere  and 
hearty  in  ivhat  you  do  now,  you  are  lost  and 
undone  for  ever. 

Here  Mr.  Fitzhairis  beijan  to  bo  very  much 
moved,  and  fell  a  weeping,  and  said,  he  would 
deal  intTfenufrtisly  witli  me  ;  he  thanked  me  for 
my  admonitions,   and  falling  upon   his  knees 
bc^geflof  me  to  hear  him  ;  for  he  was  rcsolvcil, 
he  said,  to  give  the  world  satis^ction.     1 1iiW(l 
him   up,  and  d^ired  him   to   keep  his  chair. 
8ir  Tsaid  he)  you  are  a  stranger  to  me,  and  to 
my  knowlalgf*,  I  never  saw  you  before  in  all 
tnylife;  yet  the  good  opinion  I  have  of  you, 
that  you  deal  faithfully  by  me,  shall  obliij^c  mo 
fa  say  that  to  you,  wKich  I  have  refused  to  say 
to  others ;  I  will  declai'P   to  you  all  that   I 
know  of  public  matters.    Mr.'  Fitzbarris,  said  I, 
I  have  no  orders  to  hear  you  in  those  matters  ; 
I  come  to  you  as  a  divine,  as  a  guide  to  your 
90ul,  to  help  your  devotions,  and -to  complete 
your  repentance ;  I  am  not  a  fit  person  t>  whom 
you  should  declare  ^^ourself  iu  tilings  i.f  state  ; 
you  have  had  some  of  the  greatest  ministers  of 
sAate  with  you,  who  came  to  you  on  purpose  to 
have  you 'deciai*e  yoor  mind;  they  were  the 
fittest  persons  to  wliom  you  should  have  done  it ; 
they  eould  have  served  you,  I  cannot ;  I  can 
inive  yoB  no  hopes  of  life,  whatever  you  de- 
clare :  Let  me  desire   you   to  send  for  them 
again,  I  will  go  to  them  from  you,  aad  ac-. 
<(uaint  them,  that  you  desire  tbey  would  come 
to  you    once   more,  and  you  will  speak  your 
mind.    No,  said  he,  th^  are  great  men,  and 
learenottospeak  before  them  ;  bende,  what 
I  shall  declare,  is  for  the  dischmqgmg  of  my 
*  'confidence,  and  not  out  of  hopes  to  save  my 
Ufo  by  it ;  I  do  not  b^ve  the.  king  will  par* 
don  me ;  and  those  assurances  that  bave  been 
gifCD  me  from  others  )iav«  8Mde«iie  ebstiiMte; 


Ihave   beeta  made   believe   all  ak)bg  tball 
should  be  brought  off;  but  I  see,  new  it  is  too 
late,  that  I  have  been  deluded  ;  ami  to  declaim 
lo  the  king's  ministers  irould  be  to  no  purpose, 
I  shall  not  save  my  life  by  it  ;  vet,  if  you-will 
hear  me,  i  wittdeelare  the  ^nitti,  and  you  may 
acquaint  the  kingwithk;  for  they  «re  thiiigB 
of  oonaequenoe,  and  such  aa  concern  die  geod 
of  the  king  and  kingdom.    Well,  said  I,  if  you 
are  resolved  to  declare,  I  am  ohhged  to  hear 
you,  and  if  they  be  diin^  of  monomit,  I  can 
do  no  less  than  let  the  king,  or  some  lords  of 
the  privy  council  know,  wlut  you  declare  ;  but 
aafor  any  hopes  to  save  your  life,  I  oin  give , 
you  none  :  It  is  towards  evening,  and  I  have 
neither  pen,  nor  ink,  nor  paper  ;  I  wdl  take  my 
leave  of  yon  for.to  nijjfat,  and  will  be  with  you 
(God  willing)  agam  m  the  morning;  u  good 
night  to  yoii,  and  I  pniy  God  be  your  eomlbrt. 
Saturday  June  the  18th,  about  10  o'clodc 
in  the  morning,  1  went  up  to  Mr.  Fitzharris 
a:4mn ;  and  atler  aome  dnoourse  conoerainif 
his  hones  of  a  better  lifeafher  death,  heb^gan 
to  declare,  how  he  had  been  employed  to  find 
out  libels  and  things  of  tliat  wMture  against  Uie 
king ;  -as  you  have  it  in  Ida  confeasion ;  and  he 
further  declared  how  Mr.  £veraid  niethodiaed 
and  put  the  libel  for  which  he  suffered,  ialo 
fnrm,  and  wiit  it  fair;  and  when  he  eame  to 
Mr.  Everard  tor  the  Ubel,  he  scrupled  deliver- 
ing, it,  unless  he  could  be  secured,  Mr.  Fitz- 
harris  would  not  betray  him :  8o  Mr.  Fitz- 
harris  led  part  of  tlie  libel  (mentioning  thobe 

eig-ht  heads,  he  said,  he  had  of ) 

with  Everard  as  a  pann  for  bis  fidelity :  then 
Everard  gave  him  tlie  libel,  perfected,  and 
fair  written  with  his  own  hand ;  and  Fitaharria 
said,  be  went  presently  to  court  with  the  libel, 
but  could  not  deliver  it  that  night :  Iu  the  mean 
time  sir  VViUtam  Waller,  whom  Everard  had 
made  privy  to  the  secret  of  the  libel,  with  an 
intent  to  discover  Fitzharris,  goei^  to  a  seere^ 
tary  of  state,  and  informs  against  him,  as  the 
author  of  the  libel,  who  is  thereupon  ordered 
to  betaken  into  custody,  and  being  brought 
before  a  secretary  of  state,  .and  eicaiuined; 
after  «ome  interrogatories,  he  took  sir  William 
Waller  aside,  in  the  secretaries  chamber  and 
told  him,  that  if  he  designed  he  should  accuse 
the  — ^  be  was  mistaken,  he  woidd  run  ao^ 
hazard  befoi'e  lie  would  betray  friendship.  This 
I  took  in  short  notes,  as  he  apokeJt,.  and  then 
repeated  it  to  him,  and.  asked  him,  whetlier  I 
understood  him  right,  and  char^ped  him  to^say 
the  troth,  as  he  would  answer  it  to  God,  and 
he  protested  it  was  true,  and  I  have  it  under 
his  hand.  What  he  declared  ncsit,  was  the 
design  to  seiae  the  kinff ;  of  this  be  spoke  often, 
and  said,  wbeo  the  v  ^me  party  he  aiwaTS  eaU- 
ed  tiiem)  had  seised  tne  kmg,  they  would  have 
obliged  him  to  call  a  parharoent,  wbieh  ahonU 
sit  until  the  bill  of  eiaduaion  ag^unet  the  duke 
was  passed;  all  evil  oounadkrs  remaved ;  and 
menoftiieir chnsingput  inlo  pkmea^ trust; 
the  militia  settiled,  and  te  navT  put  intog^sod 
haada;  all  grievaiieesrBdreaae«^aadaH  things 
ordoed  to  tnair  own  liking :  And  bid  thii  db- 
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mgn  tncceededy  lie  8aid»  the  hisbops  and  others 
ot  tbe  clerffy  would  hftve  suffered  seferely. 
Thtt  party  that  were  engaged  in  this  design,  he 
aaid,  were  inea  of  interest,  and  had  60,000 
mea  at  command,  at  very  short  warning:  Be- 
sides tbe  eoQOuragemeot  mentioned  in  his  cou- 
fiflision^  he  told  me,  that  himself  was  to  hare 
bad  a  comnany  of  foot,  Heyns  a  company, 
and  one  J(Hin  O'Neil  a  company ;  and  a  person 
whose  name  he  purposely  concealed,  was  to 
baye  had  tbe  command  of  a  man  of  war.  This 
1  likewise  writ  down^  and  repeated,  as  before ; 
and  this  way  I  took  m  all  that  he  declared  unto 
me ;  and  xkisa  I  demanded  of  him  to  speak  as  a 
dying  num  whether  this  that  he  had  declared, 
conooauQff  tbe  design  to  seiase  the  king,  were 
true,  andlie  called  God  to  witness,  that  it  was 
erery  word  true. 

Tbeobe  went  on,  and  declared  what  happen- 
ed to  him  while  be  was  in  Newgate,  how  the 
secretaries  of  state  came  to  him  to  examine 
biro ;  and  bow  he  was  carried  to  Whitehall  to 
be  examined  before  the  king  about  the  libel : 
He  told  me  likewise  all  that  passed  between 

Mr.  -— <—  and  himself;  that  Mr. brought 

bim  iostroctions,  first,  by  word  of  mouth,  and 
afterwards  in  writing,  from  persons  whom  be 
nanaed ;  and  tha;t  be  pressed  him  hart!  ta  con- 
firm the  instructions :  be  said  moreover,  what 
encoura^pement  be  gave  bim,  if  be  would  con- 
firm them ;  that  certain  lords  and  oommoners, 
about  40  in  number,  met  that  day  at  a  club  in 
jibe  city,  ia  order  to  tbe  drawing,  up  an  address 
unto  tbe  kin||^  on  bis  behalf;  and  that  they 
would  use  their  interest  when  the  parliament 
sat,  to  get  him  restored  to  aU  his  father's  es- 
tate in  Ireland,  with  tbe  profits  thereof  sinoe 
bis  miyesty  *s  restoration :  J,  said  he,  consider- 
inc  the  condition  I  was  in,  in  Newgate,  fetter* 
ed,  moneyless  and  friendless,  and  oould  see  no 
refuge  for  life,  but  by  complying  with  them, 
desired  to  be  eyaminetf  again  by  the  seoretaries 
of  state,  but  I  was  still  loath  to  say  any  tiling 
that  might  be  pre^dicial  to  any  man :  After 
this,  be  was  examined  a  third  time  by  tbe  se-* 
cretaries  of  state,  at  which  third  examination, 
be  said,  ^e  spoke  several  things  which  he  had 
£rom  others;  as  what  father  Gou^,  fiither 
Parrej,  and  tbe  marquis  Monticuouli  8aid» 
oonoeming  the  king's  being  to  be  destroyed, 
and  tbe  Roman  Catholic  religion  to  be  esta- 
blished ia  England :  But  tlie  marqais,  be  said, 
4idiial  impose  any  oath  of  secrecy  upon  him, 
nor  did  be  engage  to  kill  tbe  king ;  but  be 
spoke  very  uuwortliily  of  tbe  king,  and  said, 
it  were  no  matter  if  tbe  king  were  made  olf. 

Then  be  told  me,  how  Mr. came  to  himi 

with  a  token  tram  ■  and  tb^  token  was 

Ibis,  TeQ  Fitzbarris,  that  I, to  Mr. 

spoiled  a  certain  lord's  soing  intothe  withdraw- 
ing room  at  Whitehall,  by  sayiag,  he  spoke 
a^inst  tbe  foeen;  I  foitearto  mention  the 
lord's  name,  out  of  respect  to  bis  lordsliip. 
Tbe  use  of  this  token  was  to  assure  Fitzbams, 
that  — «  and  Mr.  —^-  were  aoquabtedy  and 
that  tbe  instroctimui  be  bron^t  bim  came 
froas 


After  this,  he  declared,  bow  sir 


—  and  feir 

— ^  came  to  him  to  examine  him :  sir ^  be 

said,  did  not  stay  long;  be  onl)'  asked  him  a 
few  questions,  and  bid  bim  recollcM^t  bimsdf ; 

but  sir was  with  him  about  xUrve  hours, 

and  was  earnest  with  him  to  speuk  to  si'veral 
beads,  chiefly  to  the  murder  of  sir  Edmund - 
bury  Godfrey  ;  and  wheu  be  came,  to  tliat  of 

sir swearing  at  him,  I  said,  surely  tbe 

'  ■■  would  not  swear :  But  be  answered,  tliat 
be  did  swear  those  very  words  mentioned  in  his 
confession ;  and  be  vowed  it  so  amazed  him,  to 
be  bectoi'ed  to  s{)eak  against  bis  conscience, 
that  he  wisheil  himself  dead  rather  than  live  to 
be  io  used.  When  I  bad -taken  this  in  writing;, 
i  read  it  to  bim,  and  he  aiiinued  it  to  be  true, 
falling  down  upon  his  knees,  and  wisbinor 
he  might  never  see  tbe  lace  of  God,  if  afi 
this  that  be  bad  declared  to  me  were  nqt 
true. 

He  declared  several  times,  that  be  was  sorry 
with  all  his  heart  for  what  he  had  said  aipiinst 
the  queen  and  the  duke,  and  s\»'om  against  the 
earl  of  Danby  ;  what  he  deposed  aj^inst  the 
earl  of  Danby,  he  said,  he  wiis  put  u]>on  it,  and 
it  was  purposely  designed  to  stave  ofl'  bis  trial 
until  a  parliament ;  and  he  desired  me  when  I 
saw  the  earl  of  Danby  next,  to  teli  his  lordship^ 
be  humbly  begged  his  lordship's  pardon  for  the 
wrong  be  had  done  liim.  I  complied  at  the 
first,  said  he,  with  them  merely  to  save  ray 
life,  and  not  being  then  upon  my  oath,  I  did 
comply ;  but  withal  considered,  that  before 
they  could  nuike  use  of  me  as  a  witness,  they 
must  procure  my  Hberty,  which  so  soon  as  they 
bad  done,  1  was  resolved  to  have  made  my 
escape  beyond  sea,  and  to  have  sent  over  a 
pid>lic  declaration,  that  all  tliat  I  had  declared 
m  that  examination  (which  was  published  as 
my  act,  when  nothing  was  more  against  my 
conscience)  was  purposely  to  save  my  life: 
And  be  said,  he  would  have  retracted  publicly 
what  be  had  said  against  the  queen,  and  the 
duke,  and  sworn  agamst  the  earl  of  Dauby. 

Then  i  took  my  leave  of  bim  for  that  timsf 
and  the  same  day  June  the  18tb,  I  went  to 
Windsor  to  acquaint  the  long  or  some  of  the 
lords  of  the  privy  council  with  what  Fitzbanif 
bad  declared  to  me ;  and  at  my  lord  Conway's 
lodsringv,  I  related  to  his  lordship,  to  my 
lord  Hyde,  to  Mr.  Seymour,  and  Mr.  Secretary 
Jenkins,  all  that  be  had  declared ;  and  the  next 
day  June  the  19th,  I  related  the  same  again^ 
to  the  king  :  Befoi^  I  was  dismissed,  I  bumi> 
bly  desired  directions  what  I  should  do  $  The 
king  was  pleased  to  say,  he  would  give  no  di- 
rections in  such  a  case  ;  but  Mr.  Secretaries 
advised  me  to  assist  Mr.  Fitzbarris,  as  a  divine, 
and  if  be  said  any  thing  more,  to  take  notice 
of  it,  aad  acquaint  them  with  it.  ^  on  Mon«> 
day  June  the  *40th  I  returned  to  the  Tower« 
and  as  soon  as  conveniently  1  oould,  1  went  up 
to  Mr.  Fitzbarris,  who  bad  seal  for  me  ellea 
in  my  absence.  I  asked  bun  bow  be  did,  aad 
prayed  God  be  his  comiort ;  and  gave  tiim  09 
aeccmnt  of  my  journey  to  Windsor. 

Upon  Tuesday  the  $isi  of  June,  in  tbe  a£- 
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tidenble^  person  of  his  accjaamtilneey  wfaooe 
name  he  meniioiied,  said  to  him,  I  pridiee  Fhz- 
harris  find  me  out  men  that  will  awear  the 
mnrderof  Godfrey  affiunst  the  duke;  and,  aaM 
he,  to  comply  «wtth  nb  hmnour,  I  answered, 
there  are  men  if  there  were  money ;  the  per- 
son replied,  find  me  the  men,  and  the  money 
shall  not  be  wanting. 

And  at  tinother  time,  the  same  person  de- 
clared to  Fitzharris,  in  the  presence  of  two 
other  persons,  that  he  would  not  stay  a  day 
longer  in  En^and,  than  he  ooold  fire  a  pistol 
at  the  duke,  if  he  were  sare'the  duke  were  t» 
come  to  the  crown.  This  Fhsharris  toM  me 
the  same  day  Jone  S4. 

He  told  me  moreorer,  that  a  PMiper  of  in- 
structions was  pat  into  his  poeket  in  West- 
minster-hall, wherein  he  was  bid  to  speak 
boldly  and  not  to  spare  the  greatest  (meanings 
the  king)  if  he  were  present ;  and  if  be  did  not 
spedc  affaitist  the  qiieen,  R.  H.  the  kml  Powis 
and  his  lady,  k>rd  Arandel,  lord  BeUasis,  lord 
Peters,  lord  Danby  and  the  lord  Peterborough, 
all  his  friends  wonM  ftrsake  him :  This  paper, 
he  said,  was  under-writ  by  his  wife,  with  these 
words:  My  dear,  Aeae  instrooCions  come  from 
your  solicitor :  and,  he  said,  he  beiiefed,  they 
are  written  with  his  hand.  Upon  t^hinday, 
June  S6,  in  the  evening,  Mrs.  Filehants  and 
her  maid  came  to  see  him,  and  I  was  with  him 
at  the  same  time ;  when  1  asked  Mrs.  Fits- 
harris  where  that  paper  of  instructioMS  waaT 
And  she  told  me;  sh«  knew  where  the  paper 
was,  and  coidd  produce -it;  I  desired  har  to 
take  care  the  paper  were  not  lost,  but  mi^t 
be  fbrtiicoming  when  there  nnght  be  oceasBon 
ftrit. 

Upon  Monday,  Jone  97th,  be  tsM  me,  diat 
while  his  wife  was  with  him  oremight,  she  bad 
wfai8)»ered  him,  how  a  oertaiB  person  fwhoae 
name  he  gave  me)  had  been  with  her,  from  a 
great  lord  (whose  name  also  he  mentioned)  to 
oesire  her,  to  persuade  him,  to  say  isodiing 
when  he  came  to  die,  and  diey  did  not  Tabie 
what  he  had  said  to  me  elsewhere;  and  if  she 
could  persuade  him  not  to  declare  any  thing 
against  them  wbcto  he  came  to  be  eaOMted, 
they  (the  party)  had  promised  to  oontinue  their 
allowance  to  her  of  three  guineas  a  wedr,aad 
to  make  her  the  same  present  ef  three  hun- 
dred guineas  (that  was  tbemnn  he  mentioned 
to  me)  on  the  ^y  of  his  eseontian,  which 
should  hare  been  made  him  on  the  da^  of  Ins 
trial,  had  he  been  acquitted.  Mr.  Fitehaiiis 
desired  me  to  aconaint  Mr.  Neereta^  JtukiBs 
with'  this,  which  rdid,  and  >to  mov^  Mr.  Secre* 
tiry,  thatthe*placeof  exeeatioii  migfat  be  ap- 
pomted  somomere  near  the  Tower,  m  he  was 
loth  to  be  pot  into  the  hands  of  the  sheriflii,  and 
said,  he  fhai^;  Aey  would  endeavour  to  make 
himunlMiyall  that  he  had  said «b  me ;< but  be 
would  nev«r  do  it,  y^  be  did  nottare,  he  sii^ 
to  be  teitaMBd  lb  it  by  tblftm. 
-  Upon  w«dtiesday,  J«ineS9,  bedenadme 
«»lethiiirwrft)raletterto  his  wife,  wUekbe 
WMddtasnewtti  me,iiOsiB|f  baliid  not  cftrpaot 
toMoheraBymoft;  ao  1  ninkhed  bin*  tiMi 


temoon,  Fitzharris  writ  the  substance  of  what 
be  had  declared  imder  his  own'  hand,  which 
'  occasioned  my  going  to  Windsor  a  second  time, 
to  debrer  that  paper  to  ihe  king ;  in  th^  close 
of  that  writing,  Fitzharris  becrged  mercy  of 
the  king,  but  uithal  said,  while  he  wa/9  writing, 
that  hef  did  not  do  it  with  bojies  of  having  hts 
netitkm  granted,  fer  he  watsure,  be  said,  the 
kia^  wouM  not  fi>rgive  him,  yet  be  would  not 
emit  to  ask  pardon.  His  majesty  rejected  tiie 
petition;  and  So  I  returned  June  the  98d,  and 
let  Fitzharris  know  what  I  had  done  in  this 
OMtierl  When  he  understood  the  king's  an- 
swer to  his  petition,  he  said,  he  hoped  God 
would  fonrive  him ;  God^  will  be  Hone,  .*. .  .  s 
not  afraid  to  die. 

Then  we  discoursed  of  things  of  another  na- 
ture^ and  such  as  OOntoemed  his  sonl,  and  we 
went  to  piayers ;  ^nd  fW)m  day  to  day,  I  tras 
with 'him  twice  or  thrice  in  a  day,  sometimes 
a  V  hour  and  sometimes  two  at  a  time,  and  some 
days,  I  scarce  went  from  him,  from  nioming 
nntO  night.  In  his  repentance  he  was  free  nsd 
open  hearlBd  to  tell  me  the  sins  of  his  consti- 
tution, and  su<;b'as  by  his  nature  he  was  most 
prane  to ;  he  shed  an  abundance  of  tears  daily ; 
and  in  his  dorotionshe  was  rery  earnest ;  he 
made  often  cOkifessioHs  of  his  sins  to  Gml,  and 
was  coatbiually  tuniing  tbepenitentbil  Psahns 
into  oonfessioiil.  There  was  onethit^  undone, 
and  which,  I  desired  by  all  means,  he  would 
di,  and  that  was  to*fedetve  the  sach'ament ;  I 
frequently  mhided  hiib  of  fit,  and  he  would  say, 
there  waspaothihg  he  desired  more,  buthe  must 
dispose  of  the  business  of  Ms  fiimily  first ;  and 
^rerwben  I  [tot  hiih  in  mind  of  receiving,*  he 
made  me  this  answer;  and  bilr  wife  not  coming 
to  Uim,<b«tonee'rand  tfaeti  she  staid  not  long, 
and  in  company  ef  Ore  warders)  until  the  night 
before  be  was  exoeuted^  he  did  not  reeeire  at 
a!l ;  on  the  moitang  of  his  execution;  he  said, 
be  hoped  God>W0ij3d  aocept  the  wtH  ferthe 
Heed,  lor  his  desire  aM  aloo^  was  to  rsoeiye. 

One  day  as  we  wen^sittin^  and  talkmg  to- 

aer  or  the  matters  contained  in  bis  oon- 
^  on  (for  he  talked  dnily  of  rtiem)  he  desh-ed 
meto'^e  him  a  piece  «#  paper,  on  wlueh  he 
writ  this  passage.  Itiat  *  captahi  Chedc  told 
bun'  before  Dr.  Burnet,  that  he  would  appear 

a  witness  agttnst  hlro,  on  the  behalf  ^l" ; 

that  be  tnU  him  in  the  boat,  that  he  oonld  say 

Qothii^  against aststhe  libel,  butcouM 

anffioienlfy  in  other  imatfcts;  IcannM,  says 
be,  chaige  my  memory,  that  I  said  such  a 
thing;  but  suppose  I  didi  I  did  not  design  to 
impart  my  mind  to  him,'  neith^  did  I  imdiftr- 

atand  the  fibeland  the  beads gave  me,  to 

be  the  same  thing. 

Upon  Friday,  June  44^  he  was  saymg,  how 
the  queen,  K.  H.  aiM  the  ^arl  of  Dianby  were 
the  perwms  ebiefly  aimed  %tt  and,  «aid  be, 

Mr. told  m«,  that  prince  Don  Mario  Fhiti, 

a  prisoner  ur  fk96  PI001,  would  appear  a  witness 
a^jbiasttlredttke.  And  Fit^ams  said,  Aat  to 
4as  bMMrtad^  Heyas  iwas  tnmtoeredr  with  to 
come  m  agaiMS  the  qtieen,  the  duke,  add  ibe 
«Biai^BMiliy;    Aad^toU  qm,  iMMra  oon- 
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a  slieet  of  paper,  and  he  writ  a  long  letter  of 
<KreetioB8  to  his  wife,  how  he  would  have  her 
dis[MMe  of  herself  and  her  children ;  the  letter 
bc^Dsthns:  My  dear,  having  no  hopes  to  see 
jo«t,  which  you  may  be  sure  makes  my  con- 
ditiOB  distracted  enough,  I  submit  to  God  s 
wUI,  he  knows  what  is  best,  and  so  forth. 
About  the  middks  of  the  letter,  he  writes :  I 
thought  Tou  might  have  obtained  that  my 
bodyjBiiglit  not  have  been  broken,  but  now  i 
httve  no  hopes  thereof.  And  in  a  Postscript, 
he  te!ls  her,  that  the  doetor,  lueanmg  myself, 
aoul  Walmetley,  one  of  his  wanlers,  were  to 
go  with  him  to  execution  ;  and  he  desires  her, 
not  to  let  his  poor  dear  mother  know  that  he 
came  to  such  an  infiinious  end ;  and  he  begs 
Ilia  tirther's  and  his  mother's  blessing.  This 
letter,  I  desired  Mrs.  Fitaharris,  that  I  mi^ht 
keep  it  to  compare  hands  with  his  confession, 
if  there  shouM  be  oocaflion. 

Upon  the  same  day,  June  20,  and  not  belbre, 
J»e  writ  his  kwt  confesskni,  in  the  form  and 
wmtb  in  which  it  is  pubhsbed ;  and  that  is  the 
true,  whole,  and  only  coufession,  wntten  with 
his  own  hand,  that  he  left  with  me  at  his 
4e«tb.  When  he  had  writ  it,  I  found  he  had 
omitted  several  things  which  he  had  before  de- 
eland  unto  me;  I  would  not  prompt  him,  nor 
would  I  ask  him  to  altar,  or  put  in  a  word  into 
the  whole  ooofesskm ;  he  would  often  say  to 
me,  his  confession  would  injure  his  poor  wife 
and  dkiklran ;  her  allowance,  he  said,  would 
be  withdrawn,  and  she  would  km  tfaoso  who 
were  now  her  best  ftiends. 

The  aame  day,  in  the  evenmg,  he  sent  for 
me^  nhnost  as  soon  as  I  was  gone  fsom  him, 
and  when  I  came  to  him,  his  businesB  wasio 
tei  me^  he  heard  there  waa  a  new  prisoner 
eome  into  the  Tower,  whose  name  waa  Aanse; 
he  said,  he  did  not  know  the  man,  buthiswife 
had  sometimeiaiN^co  of  him^  that  she  had  re- 
oeirednidneyorhim,  both  for  her  own,  and 
Ibr  Ueyns's  use. 

Upon  Thundav,  June  SO,  I  was  with  him 
most  part  of  the  luty,  which  we  spent  in  pray- 
ers, and  discourse  oonceming  another  and  an 
eteml  atate ;  in  the  evenug  his  wife  and  his 
niasd  came  to  him  from  Hampton  Court,  and 
told  him  how  unsuccessful  they  had  been  in  all 
their  endeavours  to  save  his  bfe ;  the  91  news 
made  him  weep  at  the  first  hearing,  but  he 
soon  cleaved  .up  again,  and  said^  God's  will  be 
done. 

inljr  U  'She  day  of  his,  execvtiQni  I  y^ 
with  mm  early,  and  we  went  to  prayers,  and 
he  proyed  earnestly,  and  wdpt  extremely,  and 
earnestiv  desired  me  to  give  him  the  absolutiBo 
of  the  Church  of  England,  which  I  did ;  and 
afterwards  we  talked  together,  of  the  manner 
of  his  death ;  I  eneouin^^  him  to  go  to  his 
ezeeotion,  both  Kke  a  man,  and  a  good  Chris- 


Between  the  hoursof  seven  and  eight  in  the 
morning,  I  proposed  to  him  the  signing  'his 
Oonfeonsn,  and  said,  Mr<  Fitsharn%  we  are 
about'  to  call  in  witnesses,  to  your  ooqfcaaion ; 
Mere  we  d»it»  I  do  charge  you,  as  you  mast 


suddenly  answer  itte  God,  that  you  tell  me 
whether  the  matters  in  your  confession  be  true, 
or  whetlier  you  have  invented  them  with  a  de- 
sign to  save  your  Ufe ;  if  they  be  things 
which  you  have  thought  of  merely  to  save 
your  life ;  instead  of  calling  in  wiuiesses 
to  the  truth  of  your  confession,  I  desire  they 
may  be  called  in  to  hear  you  retitict  it, 
and  do  you  declare  before  them,  that  what 
you  have  said  to  me,  and  with  which  I  have 
acqutiintetl  the  king,  were  things  invented  to 
save  your  life ;  but  if  they  be  true,  then  let 
the  Witnesses  hear  you  own  the  truth  of  thenb ' 
He  was  a  httle  concerned  that  I  should  ijuestion 
the  truth  of  what  he  bad  declared,  and  said,  Sure 
you  do  not  take  me  fer  so  great  a  villan,  that 
1  wooM  tell  lies  just  as  I  am  going  out  oif  Uie 
work!.  I  must  confess,  nature  doth  incline  me 
to  wish  I  might  have  lived,  yet  whether  I  were 
to  live  or  die"  it  is  all  one  ;.  my  confession  ia 
true  in  the  words  of  a  dying  man ;  and  this  I 
protest  in  the  presence  of  Almighty  God,  faU- 
uig  upon  his  knees.  Then  I  cailed  in  the  three 
witnesses,  which  attest  his  confession  ;  and  he 
protested  and  declared  before  them.  That  he 
nadmade  his  confession  freely,  without  any 
promise  made,  or  hopes  given  him  to  save  his  * 
life  ;  he  also  signed  his  confession  and  delivered 
it  to  me  as  his  act,  in  the  presence  of  the  said 
witnesses,  as  appears  by  their  oath  since  made 
before  the  lieutenant  <«  the  Tower. 

*  Memoraadun,  that  the  l  ith  day  of  July, 
in  the  three  and  thirtiethyear  of  the  reign  of 
our  sovereign  lord  king  Charles  the  9nd,  &o, 
1681.  James  Wafanesley,  and  £dward  Pattle 
two  of  the  yeoman  waraers  of  his  maiesty*a 
Tower  of  London,  and  Maty  the  wife  of  the 
said  James  Waknesley,  came  before  me  Tho» 
mas  Cheek,  esq.  Lieutenant  of  the  said 
Tower  of  London,  and  one  of  his  mi^ty'a 
justices  <^the  peace  of  the  county  of  Midme- 
oez,  and  made  ToliuMary  oath,  aa  followeth, 
viz.  That£dwanl  Fitdianris,  esq.  bite  pri- 
soner in  the  said  Tower,  on  Friday  the  first  of 
July  instant,  between  the  hours  of'  seven  and 
eight  in  the  morning,  did  in  the  presence  of 
these  deponents  make  this  protestation  fbUow- 
ing.  I  Edward  Fitahams  do  decbue  and 
protest  unto  James  Walmesley,  Edward  Pattle^ 
and  Hns.  Mary,  that  1  have  made  this  my 
confession  {holding  it  m  his  hand)  nnio  Dr. 
Hawkins  freely  and  of  nay  own  voluntary 
accord,  without  any  promise  made  or  hopes 
given  me  by  him  from  the  kingf  of  saving  my 
life  by  this  confession.  And  then  he  signed 
his  confession,  and  dehrered  itto^the  said  l>r« 
Hawkioa)  as  his  own  act.   And'qflore  s^y  not, 

'  Tbo.  Chbek.' 

*•  Memorandum,  That  the  day  and  year 

^  first  above  written,  the  sakl  Jamas 

-•  Wahnesley,  Edward    Fsttle,   and 

*'  Mary  Wahnesley  took  the  afera^ 

*  said  oath^  intiie  pveaenoe  ofvs* 

<  T.  HAWLBr,0»RBniOLM.' 
When  he  had' made  this  Dedaration  and 
signed  hiaCenfesum  before  tiieae  witnenes,  he 
oaUedfocaglaMef  wine»  and  dnnk  one  f|^ 
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to  QiQ^dtotli«  witiiesseS|.«D4mM«  I  thaak 
ypii  for  all  your  Idad^ess  i  I  hftve  nolhiog 
more  tf>,  dp»  but  to  4ie« 

.  Abovt  half  an  b^our  a|ler  came  his  wife  and  hia 
maid,  and  he  told  them  be  bad  signed  bis  eou- 
f^OQ,  and  tjiat  I  would  give  Uieq»  a  cfupy  of 
it|  if  they  desqred  it.  His  wife  aasnecedf  ^  My 
^ear,  what  shoqlde^t  thou  trouble  thvself  about 
confessions,  thou  art  basely  Uetrayea ;  Uiy  life 
is  taken  away. ;  I  have  done  all  tliat  I  could  to 
fla^ethy  life,  buttopo  purpose.' 

,  Something,  ofi^t  nine  o'clock,  he  was  guarded 
opt  of  the  lower,  and  deliferod  to  the  sherifis 
of  London  and  Middiesei^  at  the  bars  on  Tower- 
hiU.  I  accompai4ed  *faioi  thither,  and  offered 
to  go  with  him  on  the  sledge ;  he  said,  it  was 
enough  that  I  would  meet  him  at  the  place  of 
execution,  which  I  did ;  and  when  he  called  for 
me,  I  stepped  on  the  sledge  to  him,  and  said 
a  prayer  for  him  ;  then  wc  went  up  into  the 
c^rt  togcllier,  whe»*eiie  kneeled  down,  and  de- 
aired  i.ae  to  gi\  e  him  the  absoUidon  of  the 
church  of  England.  .. 

Then  the  sherifla  spoke  to  him  to  declare  his 
tiund  before  he  died ;  He  answered,  that  what 
fa^  had  to  say,  l^e  had  left  wi^  me :  They  pres- 
sed him  agam  to  speak  there  at  his  death,  for 
they  knew  not,  th^  said,  what  he  had  left  with 
^me.  Then  he  began  to  say  bow  he  had  been 
employed  to.  find  out  libels ,  against  the  king, 
and  was  at  a  stand*  and  naferred  the  sherif&lbr 
ther^8t,towhat  he  had  left  with  me.  This 
meyed  the8berifFs.a  third  time  to  desire  him  to 
speak ;  ]tfr.  Filsharris  asked  me  whether  I 
had  his  short.speeeh  about  me  ?.  I  produced  the 
apeech.aQd  he  read  it,  and  gave  it  to  me  again ; 
The  sherifiSi  said  the  apeechwaatheins  it  be" 
lonffed  to  them ;  I  answered,  Mr.  Fitcharrris 
had  ^nen  it  to  roe;  aAd.hcaeoonded  me,  and 
said)  ne  had-giren  his  speech  tame,  and  they 
might  have  a  copy  of  it ;  which  Hbey^had  be- 
fore I  came  away.    Aui  became 


fafid  in  the  cloae  of  his  speech,  reftrred  tiie  peo^ 
pie  ta  something  mor^  which  he  had  left  with 
me  i  the  sheri£  were  earnest  to  know  iHiat  it 
was  and  where  ?  I  told  them,  they  were  pepers 
which  probably  were  not  in  my  power  to  nro- 
diice.  I  had  them  not  about  me,  but  tney 
should  be  delifei'ed  to  whom  they  did  properly 
belong ;  and  for  that  Fitzharris  had  mentionesl 
hia  Coafessioii  left  with  me  i  and  I  having  no- 
tice before  of  the  design  to  stifle  his  oonfesaioo 
by  hiMiet  owning  it  at  his  death,  desired  him 
to  dedsope  whether  all  that  he  had  left  with  me 
were  true?  The  sheriffs  seemed  to  be  much 
oonoemed,  that  I  should  put  this  question  to 
Fitzhanis,  and  said,  I  had  nothing  to  do  to  put 
queslionB  there,  nor  should  I.  1  urged  again, 
shall  I  not  bid  the-  dying  apeak  the  truth  ? 
Mr.  Fitzharris  turned  to  me  and  said^  Yes,  it  is 
true.  Then  I  look  him  by  the  hand  and  recom- 
mended his  soul  to  God,  and  so  took  my  -teave 
of  liim  ;  I  went  down  Irom  the  cart  and  stood 
close  by  it :  When  Mr.  Bethel  said,  Mr.  Fits* 
haris  you  dcdared  when  you  were  in  NewgatSi 
that  you  knew  more  of  the  Popish-Plot  than 
any  man,  you  ought  to  say  what  you  know  be* 
fore  you  die.  He  referred  the  sheriff  to  iHbat 
he  had  letlwith  me.  Then  Mr.  Ckimish  spoke 
to  him  and  said,  Mr.-  Fitaharris,  if  you  know 
any  thing  that  may  sare  innocent  Uood,  yoa 
ought  to  declare  it.  He  referred  Mr.  Cornish 
likewise  to  what  he  had  left  with  me.  Then 
Dr.  Martin  asked  him  if  he  died  a  Prc^fiBtaiit, 
and  bid  him  declare  hie  religion.  He  referred 
the  doctor  also  to  what  he  had  left  with  me.  He 
asked  whether  his  body  were  to  be  broken, 
Mr.  Cornish  read  the  wanant.'  Mr.  Fitz- 
hanis desired  me  to  take  care  of  his  body  ^ 
1  answeied  the  employment  was  very  unbeoou» 
ing  me,  thana  were  others  appointed  to  do  it. 
He  prayed  — — -  to  continue  their  kindneBs  to 
his  poor  wifcjsnd  chiklren ;  his  last  words  were, 
I  dasiie  your  prayers  for  an  happy  pdsaage. 


». 


Truth  Vindicated  :  or  a  Detection  of  the  Aspersions  and  Scandals 
•  cast  upon  Sir  Robert  Clayton  and  Sir  George  Treby,  Justices : 
and  Siingsby  Bethell  ana  Henry  Cornish,  esqrs.  Sheriffs  of  the 
City  of  London;;  in  a  Paper  published  in  the  Name  of  Dr. 
Fra|]icis  Hawkins,  Minister  of  tne  Tower,  intituled  *  The  Con- 
*  fessioo  of  Edward  Fitzharris,  esq?  &c.  The  Copy  of  which 
Paper  is  herewith  printed  for  the  Reader's  clearer  J udgment  in 
the  Case.  ..  London:  Printed  for  Rich.  Baldwin,   1681. 

OUT  of  a  just  care  that  4he  Pfot«atat  lUtt- 
gion  andintacest  sui^  qot-aaliftTy,  nor  our  own 
r^ntations.be  hlasted  by  thai  tn^st  odioua  scan- 
dsk  causalessW  caat  v^on  uain  the  exeeution  of 
our seyeral offices, we aiecooatvaiiund.to  make 
knoliv  unto  the  world  the  abemioable  false- 
Uoeds^and  fictions  of  4ial;  pretcMled  Cqnfesskm 
uirksi^um, piifalU«4. hy tk.  FiaMs  Hm- 

lBni,IBIIlifllBU)ftfaftTjMnBr    !'< 


We  could  not  indeed  suddenly  resolre,  whc^ 
ther  it  were  needful  to  open  the  viHany  of  that 
paper,  in  regard  it  carries  in  its  owi^foreheadso 
many  evident  marks  of  malice  and  fidsehood  to 
every  observing  man  Ihafc  knows  whet  hap* 
petted  about  Fitahanis. 

But  having  heard  thet  some  have  been  de« 
oemA  by  ibStfeper,  and  induced  1^  believe 
^  A  vw  wiiUtt  by  Fiftriiuiie»  fa»«  fak, 
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fromioiiiecominitiction  of  conscience  or  sense 
ef  obUffation  to  reveal  the  truth  at  bis  death, 
TTe'  bold  it  our  duty  to  discover  the  Popish 
practice  and  ccvktrtvanoe  in  the  formins^  and 
poblishing  that  pretended  Confession. 

The  poor  deluded,  timorons  wretch  con- 
MDtin|^  periiaps  to  the  wickedness,  whilst  he 
was  persoaded  it  should  save  him'  from  the 
gallows,  though  he  was  consdons  lo  himself, 
tiiat  the  matters  pretended  to  be  confessed  were 
apareel  of&lsehoods  invented  to  serve  base 
desdgns ;  the  whole  paper  having  no  iace  or 
appearauoe  of  a  dying  criminal's  open-hearted 
oon&ssion  of  his  sins,  nor  any  expressions  of 
remorse  of  conscience  for  them.      No^  more 
notiee  is  taken  of  any  of  those  (too  well  imown) 
debaucheries  and  wickedness  of  his  life,  than  if 
be  bad  hved  like  a  saint  or  angel,  no  acknow- 
iedgment  or  mention  is  made  of  those  odious 
repeated  perjuries  to  the  secretaries  of  state,  to 
Ar  RobeiC  Clayton,  &c.  and  to  the  judges  of 
the  King's«Bendi,  of  which  he  must  have 
known  himself  to  ftie  gniilty,  if  he  had  thought 
this  prjetended  Confession  to  be  true.    There  is 
oothiag  in  it  that  looks  plain,  clear  and  natural, 
as  seriously  intended  to  discharge  his  consci- 
eace,  and  satisfy  the  workl  about  the  matters 
formerly  swom  oy  him,  and  published  by  au- 
thority.    If  any  such  purpose  had  been  really 
m  his  heart,  liKe  a  true  penitent  sinner,  he 
most  naturally  have  descended  to  the  particu- 
lam  of  what  he  had  sworft,  and  have  declared  to 
tiie  worid,  whether  his  ghostly  father,  Gough, 
did  really  tell  him  in  the  year  1673  (as  he  had 
deposed)  '^  of  the  Papists  designs  to  bring  tfie 
dcwe  of  York  to  be  king,  to  restore  popery, 
and  of  killing  the  king  to  noakeway  for  it.'' 
He  eoold  not  but  have  confirmed  or  denied  the 
truth  of  his  oath.  That  his  other  ghostly  father 
Pamr,  (the  IVirtoguese  embassador's  confessor) 
told  htm  in  1678,  "  That  a  council  of  Roman 
CatboAicd  had  resolved,  that  seeing  the  king 
failed  in  the  expectations  they  had  from  him, 
be  should  be  destroyed,  and  that  the  business 
was  near,  and  he  should  soon  see  it  done."     If 
bis  conscience  had  l>een  to  be  unburdened  in 
thii  confession,  he  could  not  have  forbom  to 
say  clearly,  4hat  he  deposed  truly  or  falsly, 
"  Vhat  the  marquis  Monteoueuli  in  1679, 8w<.«.re 
bim   first  to  secrecy,  and  then  offered  him 
lD,000t  to  kill  the  king  either  in  his  own 
person,  or  by  any  other." 

And  if  this  uretended  Confession  were  con- 
scientioosly  tiucen  by  Dr.  Hawkins,  as  from  a 
penitent  smner  whom  he  absolved  from  his 
sins  (as  he  says^  he  could  not  be  so  negligent 
or  iffnorant  in  his  priestly  office,  or  so  &se  to 
the  Idngand  the  religion  he  professes,  as  not  to 
exhort  the  sinner  when  he  seemed  to  retract 
what  he  had  sworp  before^  to  confess  the  truth 
m  matters  of  such  concern  to  the  life  of  the 
king,  smd  the  being'of  the  Protestant  religion, 
and  the  public  jusuce  of  the  kingdom,  knowing 
that  his  Confession  abont  those  things  had  been 
pnbMied  to  tfiewhofe  world. 

Bnt  this  Piper  shews  itself,  when  duly  eza- 
nmadyto  be  a  stodiedflrttfloial  osntxivanoblp 


cover  the  Popish  treasons,  without  an  impudent 
direct  forswearing  tlie  particulars  that  have 
been  evidently  proved,  and  a  design  by  equivo- 
cations and  sly  insinuations  mixed  with  nown- 
right  falshoods  and  fictions,  to  ^reuade  the 
world  that  there  are  amongst  the  Protestants 
abominable  practices  of  suburnation  of  perjuries 
against  tlie  Papists,  wickod  conspiracies  against 
the  king,  queen  and  duke  of  York,  and  vile 
designs  against  the  Lords  of  the  council.  W« 
doubt  not  but  time  \rill  discover  how,  and  by 
whom  this  pretended  Confession  was  modelled 
and  put  together,  and  how  long  it  was  upon  the 
anvil  to  fashion  it,  and  how  the  miserable  man 
was  prevailed  upon  to  give  a  seeming  consent 
to  it,  against  the  dictates  of  his  conscituce, 
with  hopes  to  save  his  life  by  serving  such  de- 
ngns,  though  he  was  seemingly  to  renounce 
those  hopes,  to  make  himself  the  better  to  be 
believed. 

For  the  present,  let  it  sufilce  that  we  anato- 
mize this  Mock  Confession,  and  shew  its  shame- 
fill  fiUshood  out  of  its  own  matter  and  form. 

It  is  to  be  observed,  how  he  begins  his  Con- 
fession ;  not  like  a  man  that  had  before  con> 
fessed  upon  his  oath  many  Popish  treasons  ai»l 
designs  against  the  Pi*otcstants,  their  religion 
and  lives  ;  and  firom  whom  (being  now  at- 
tainted of  treason)  was  to  he  expected  a  clear 
account  of  all  the  Popish  intrigues  he  knew : 
bnt  without  apology  or  preannble,  he  tells  the 
worid,  believo  it  who  can,  "  That  the  treason 
of  the  libel  whereof  he  wns  convicted,  came 
from  a  Protestant,  tm.  the  lord  Howard ;  and 
that  he  was  no  fiirthelr  concerned  in  it,  than  as 
he  was  emploved  to  give'  the  king  notice  of 
such  Ubels,  wliich  he  was  wont  to  do  by  Mrs. 
Wall,  the  lady  Portsmouth^  woman.'' 

Bat  the  conscience  of  this  poor  wrcftch  could 
not  but  witness  within  him,  that  he  had  often 
protested  before  God,  that  the  lord  Howard 
lofew  notlihig  of  the  Kbel,  and  that  he  had  bit* 
terly  complained  sometime  to  siieriff  Cornish, 
and  sometime  to  sheriff  Bethel  in  Newgate, 
that  he  was  pressed  with  the  powerful  argu- 
ment of  saving  his  life,  to  accuse  my  hird 
Howard  and  my  lord  of  Shaftesbury  of  the 
hbel;  and  that  he  was  so  importuned  ttiereunto, 
that  he  wns  forced  to  down  of  his  knees,  and 
beg  that  he  might   not  be    further  pressed 
therein,  the  lord  Howard  being  innocent  of  it, 
and  the  lord  Shaftesbury  being  such  a  stranger 
to  him,  as  he  had  scarce  ever  spoke  to  him: : 
adduig  with  great  asseverations,  Upit  if  it  wore 
to  save  his  lite,  he  conld  not  be  ^xiilty  of  so 
base  a  viilany  ;  but  would  rather  die  than  an- 
cuse  the  innocent.      What  large  offers  were 
also  made  to  some  of  his  friends,  to  persuade 
him  to  accuse  the  lord  Howard,  may  hereafter 
be  proved.     He  alto  knew  (as  m^y  thousands 
do)  that  the  eridenoe   ^ven  at  the  King's- 
bench,  upon  his  trial,  wasfaK  and  dear,  Tbtt 
he  provided  and  ftirnished  all  the  matter  of  tbe 
libel,  and  dictated  other  parts  of  it,  and  thatU 
was  drawn  hito  fon»  at  his  rc<)tiest,  and  for 
hint.    And  himself  confessed  be  shewed  the 
papemttfthshMto^telordAmB.    Bnt  per- 
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haps  the  niiseraUe  man  wis  delndml  to  think 
lus  life  might  be  saved,  hj  accnsing  the  Fro- 
testants,  and  excusmg  himself  as  a  spy  apon 
them.  Therefore  he  next  proceeds  (m  his 
sham  Confefcsion)  t6  a  Protestant  Ph^  viz. 
«'  That  the  lord  Howard  told  him  of  a  desip^n 
to  seize  upon  the  king's  person,  tH  <^8nT  hiro 

.  into  the  city,  and  there  detain  him  till  ne  had 
oondescended  to  their  desires  ;  and  that  him- 
self aad  Heyns  were  nrivj  to  the  design.*' 

Here  is  a  wonderhil  tale  of  a  Protestant 
Plot  between  two  Irish  papists  and  a  Protestant 
lord ;  oiie  English  sheep  in  conjunction  with 
two  Irish  wolves,  to  hunt  and  pursue  the  same 
prey,  and  this  is  told',  to  be  believed  and  sital- 
lowed  Uke  the  articles  of  the  Popish  faith,  with- 
out chewing  or  asking  question  about  the  pard- 
culars,  or  the  probabUi^  or  possibility  of  the 
thing. 

Doubtless,  if  diose  words  have  any  sense  in 
them,  viz.  ^*  by  detaining  the  king  until  he 
hath  condeseended  to  their  desires,'*  it  must  be 
meant,  until  he  hath  passed  acts  of  parha- 
uent,  or  laws  suitable  to  the  Protestant  desires. 
Surely  the  inveoter  of  this,  never  considered 
that  sncii  a  design  was  of  a  thing  impossible, 
unless  the  parliament  did  conciu*  ana  act  in 
such  a  treason,  and  prepare  and  frame  their 
desires  into  bills  for  that  purpose ;  and  miless 

.  tlie  government,  and  also  the  force  of  the  city 
did  join  with  the  parliament  to  detain  the  kinjif 
in  custbdy  ibr  the  same  ends ;  and  doubtless  it 
was  an  awolute  impossibility  to  know  the  mind 
and  sense  of  a  parliament  before  it  had  a  being ; 
and  another,  to  understand  the  resolutions  of 
the  vast  body  of  the  citj  in  a  matter  never  pro- 

.pdimded  to  any  of  theur  assemblies.  Yet  this 
sham  Confession  hath  the  confidence  to  say, 
that  Heynes  and  Fitzfaairis  were  privy  to  this 
design,  and  had  several  meetings  with  the  lord 

.  Howard,  and  particularizeth  the  revocation  of 
the  act  ibr  the  settlement  of  Ireland,  as  on«  of ' 
the  acts  that  was  to  be  passed  in  the  execution 

.oftbifi  design. 

Yet  there  is  nothing  of  circumstance,  or 

'  particular,  prettndedly  (uscoveretl  to  induce  the 
weakest  of  men  to  believe  it.     If  this  counter- 

.feit  confessor  were.priry  to  such  a  design,  and 
met  to  consult  it,  he  mast  certainly  have  known 
what  forces   were  thought  of  to  master  the 

>£.ing's  Guards,  and  who   was   to  command 

«them,  and  out  of  }vbat  groond  they'  were  to 
spring  up  in  a  night,  like  qsushrooms,  and 
wliich  oi  those  newborn  regiments  were  to 
«arry  the  king  prisoner  to  London ;  he  must 
have  also  heard  who  were  to  prepare  and  pre- 
vail with  the  members  of  parhament  to  pivsne 
this  design.  Fitzhairis  and  Heyucs,  two  {rish 

Eipistb,  and  neither  of  quality,  parts,  estates,  or 
terests,  were  doubtless  well  chosen  instru^ 
aents,.to  apply  to  the  members  of  parhament, 
.  10  revoke  the  settlement  of  Ireland,  and  were 
likely  to  be  admitted  into  secrecy  with  them 
about  this  design  and  treason. 

We  ask  paraon  that  we  cannot  speak  more 
gravdy  or  this  matter,  this  feigned  discovery 
Sf  a  mtestaat  Plot  being  more  rklicQ|oQ9  than 


the  Inrtb  of  the  mountains ;  and  ibr  that 
reason,  we  thmk  it  needless  to  relate  the  fre- 
quent pfotBStatioas  made  by  Fitzharris,  that  he 
knew  notMng  of  aoV  de4£rnof  tlie  lord  Howard 
against  the  Icin^  or^emmeiit :  this  Very 
Gonfession  itself,  when  examintid,  bemg  the 
clearest  evidence  of  its  own  wickedness  and 
iblly. 

Now  this  Mook  Gonfessieii  h^vn^  told  Uilft 
vain  story  of  a  deagn  a^iiat  tlie  kmg  by  the 
Protestants,  he  appties  himself  in  thenezt  pam, 
by  false  insinuations,  to  persdade  the  wond, 
in  effect,  that  there  was  ne  Popish  Plot,  and 
'that  the  Protestant  officers  ana  macistoatee 
have  wickedly  endearonred  tosttbem  nim,  to 
make  a  Confession  that  might  confinn  a  Popish 
Plot. 

He  declares,  that  in  Newgite,  the  aheriflli 
Bethell  and  Cornish,  came  to  nim  with  a  token 
from  tfielord  Howard,' which  he  knew  to  be 
true,  and  toU  hkn  nelfaing  weuM  save  fait  life, 
but  discovering  die  Pbiiiah  Plot,  and  me  hhn 
great  enoouragements  from  the  lord  Howard, 
that  if  h^  would  dedare  that  he  helMved  so- 
much  of  the  Plot  as  amounted  to  the  imtrodoc- 
ing  the  Roman  Catbolios,  or  if  he  would  lind 
out  any  that  would  eriminate  the  queen,  vovail 
highness,  or  make  so  much  as  a  planauble 
story  to  confirm  the  Plot,  thai  the  pariiameayt 
would  restore  him  to  hia  father's  estate,  whfa 
the  profits  thereof  sinoe  bis  majesty's  vestorm- 
tion. 

We  hare  no  way  left  us  m  natore-  to  evince 
the  falshuod  of  this  whole  story,  bnt  bycffencn- 
stances,  or  the  testimony  of  such  as  wevp*  pre- 
sent when  the  shenfib  were  severally  with 
htm,  or  their  own  averments  upon  oath,  which 
they  are  ready  to  gwe,  that  all  those  particii  - 
lars  are  false  and  groundless  inventions.  ' 

It  is  so  far  from  the  least  appearance  of 
truth,  that  thesheriiis  went  to  him  with  a  token 
from  the  lord  Howard,  tbdt  thev  wilt  sevcnrily 
depose,  that  th^  never  saw  ur  heard  irom  the 
lord  Howard  in  any  kind,  wfallst  Fitzharris  was 
in  Newgate ;  anif  capt.  Risshardson  and  the 
keepers  can  witness  that  they  never  came  to- 
gether to  Fitzharris,  or  discoursed  liim  t^pe- 
ther,  or  were  in  Newgate  at  the  same  Imae 
whilst  he  was  there,  save  only  that  sheriff 
Bethell  on  the  ICHh  of  Mareh  was  coming  out 
from  Fitasharris,  when  sir  Robert  Clayton  and 
sir  Geoi^^e  Treby,  with  sheriff  Cornish  were 
eoming  in  to  examine  him  ;  but  sheriff  Bedieli 
made  then  no  stay,  bol  leil  them  Ibrthwkh  ; 
nor  did  he  ever  see  Fitalnum  in  his  Kfe,  imtil 
Wednesday  the  9th  of  March  last,  winch  wm 
four  days  after  he  had  made  his  first  eot^jsesion 
of  the  Popish  trBasons  to  the  secretaries  of 
state,  the  same  in  substance  with  that,  pneted 
by  order  of  the  Commons  in  parliimieiit ;  and 
sheriff  Bethell  had  not  then  come  to  Fits- 
harris,  if  he  had  not  sent  to  him  the  day  before 
to  desire  to  speak  with  him. 

Sheriff  Cornish  fikewise  never  saw  Fits- 
harris,  until  Sunday  the  6th  of  March,  whieh 
was  after  the  Secretariesof  Staters  iirst  exami^ 
nation  of  Irnn,  and  he  thea  diaeoaiaed  Una 
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only  in  the  presence  of  captain  Richardson, 
wiio  can  testify  |he  ialflebood  of  those  sugves- 
tions,  that  he  pretended  to  come  from  the  lord 
Howard  with  a  token,  Sec  And  can  prove 
that  sheriff  Cornish  chiefly  advised  him  to  ipake 
an  honest  true  confession  about  the  libel,  and 
its  authors  and  abettors ;  but  Fitzharris  of  his 
own  accord  and  motion,  told  him,  that  he  had 
known  the  proceedings  of  the  Popish  Plot  for 
seven  or  eight  years,  and  that  he  could  make 
great  and  considerable  discoveries,  wherein  bis 
iDaje^ty's  life  was  still  in  danger,  for  that  the 
Strand  Plot  (so  he  called  it)  was  still  carrying 
on.    And  further  said,  that  he  couM  discover 
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rifis  to  have  brongfat  heads  with  them  from 
Everard,  to  have  accused  Fitzharris  for  a 
Yorkist,  put  on  by  the  king  to  put  the  libel  into 
Protestants'  houses  to  tr^an  them ;  and  Fitz- 
harris denies  that  he  knew  of  any  such  thing. 

We  could  not  hav^  easily  thought  the  heart 
of  any  man  so  vile,  to  have  form«l  out  of  no- 
thing thi»  horrible  slander ;  but  the  wicked  in- 
tent herein  is^ot  hard  to  be  discerned. 

If  the  king  can  be  induced  to  believe  it^  the 
popish  ends  are  compassed ;  he  must  needs  be 
highly  incensed  against  the  sheriffs :  and  if  he 
should  think  (as  it  is  insinuated)  that  they  did 
it  by  consent  with  other  Protestants,  his  royal 


considerable  things  about  the  Popish  Plot,  and  '  heart  must  pass  severe  censures  upon  tliem,  and 
Godfrey's  murder,  not  yet  discovered.  Then  be  jealous  of  base  designs  against  him.  And  if 
he  desffed  sheriff  Cornish  to  take  his  examina-  •"  ^ 

txon,  who  toM  him,  he  could  not,  for  he  was 


not  in  the  c<Hnmission  of  the  peace :  then  Fitz- 
harris prayed  him  to  send  a  justice  of  the  peace 
to  him,  but  sheriff  Cornish  tbrthwith  apphed 
himself  to  his  majesty,  and  acquainted  him 
with  ifae  discourse  herein  rekited  ;  and  there- 
upon, Monday  March  the  7th,  the  Secretaries 
ot  State  and  tne  kiug's  Attomev,  caue  and  ex- 
amined him  a  secoml  time,  and  the  next  day  a 
third  time,  before  sir  Robert  Clayton  and  sir 
Geofge  TVeby  ever  saw  his  face,  their  exami<- 
nation  of  him  being  taken  on  Thursday  March 
the  10th  ;  so  that  neither  of  the  sheriffs,  or  the 
eity  justices  ever  spake  word  in  private  with 
Fitzharris  until  he  had  been  fully  examined  at 
three  several  times  by  the  Secretaries  of  State, 
and  before  them  sworn  to  the  substance  of  all 
his  printed  examination. 

We  hope  from  these  matters  of  fact  which  are 
here  truly  related^  it  will  appear  to  be  a  wicked 
device  in  the  mock  confession,  to  insinuate 
most  hlsly  to  the  worid,  a  consultation  and 
confederacy  between  the  lord  Howard  and  the 
sheriffs  (who  never  saw  nor  heard  from  his 
lordship'  in  the  case)  to  siiborn  Fitzharris  with 
promises  of  rewards,  mixed  with  threats,  to 
confess  the  Popish  Plot,  or  to  pu^  him  upon 
'charging  the  queen,  his  royal  highness,  or  any 
man  else,  as  is  su^ested. 

But  the  stupid  mlly  of  this  false  tale,  if  con- 
sideredy  may  be  alone  suflicient  to  render  it 
worthy  of  no  credit,  inJhat  it  makes  the  she- 
riffs so  roid  of  understanding,  as  to  have 
thought  a  declaration  fVom  such  a  wretch  as 
Fitzharris,  of  his  belief  of  the  Popish  Plot  to 
have  been  of  great  value,  and  that  it  was  worth 
a  hi^h  reward  for  him  to  have  invented  a 
I^usible  story  to  confirm  the  Plot,  after  the 
villany  of  it  hath  been  declared  in  so  many 
ProehuDBtions  of  his  majesty's,  the  votes  of 
four  successive  parliaments,  and  sentences  of 
death  given  against  the  Popish  Plotters  in  all 
the  highest  judicatures  of  the  kingdom. 

Who  but  Dr.  Hawkins  could  have  had  faith 
enough  in  such  a  story,  to  suffer  his  pretended 
penitent  (as  he  did)  to  renounce  before  him)  all 
the  ooercies  of  God  Almighty,  if  it  were  not 
truth? 

With  the  like  falsehood  in  the  same  para- 
graph, the  sham  euifeflBioa  chargeth  the  she- 
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any  artifice  can  prevail  upon  his  maicsty  to  dis- 
trust the  loyalty  of  any  number  of  his  Protest- 
ant subjecu,  It  is  matter  af  triumph  to  the 
Popish  party  and  their  adherents. 

Other  wicked  uses  of  this  slander,  might  ba 
to  blunt  the  edge  of  the  ev  idence  given  upon 
Fitzharris's  trial,  about  a  trepanning  use  in- 
tended to  be  made  of  the  libel,  and  to  make  the 
world  believe,  that  he  was  a  wretched  oouoter- 
feit,  whea  he  desired  the  sherifis,  as  they  came 
severally  to  him  (with  seeming  uprijgphtii^s  and 
sincerity)  to  advise  m^  lord  Shaf&bury,  and 
other  members  of  parliament  from  Fitzharris 
himself,  to  take  hec^i  to  their  pockets,  for  that 
there  was  a  design  to  slip  treasonable  papers 
into  them,  and  then  seize  them,  whilst  they 
had  them  about  their  persons. 

The  next  business  of  the  Mock  Confession  is, 
to  persuade  such  as  wiU  be  deceived,  that  tha 
confessions  he  made  about  the  Popish  Plots, 
and  Godfrey  ^s  murder,  were  altogether  false, 
and  forced  from  him'  by  the  sherifis.  •*  I" 
(saith  the  Paper)  "  finding  myself  in  Newgate, 
fettered,  moneyless,  friendless,  and  I  could  see 
no  other  refuge  for  Ufe,  but  complying  with^ 
then^"  (i.  e.  the  sheriffs)  '*  so  to  save  my  jife  I 
did  comply." 

This  looks  something*  like  the  practice  of  that 
infamous  Popish  midwife,  Mrs.  Celier,  who  at- 
tempted to  cozen  the  world  into  a  belief.  That 
the  Protestants,  upon  ^se  accusations,  cast 
some  innocent  papists  into  Newgate,  and  there 
tormented  them  in  irons,  and  otherwise,  to  ex- 
tort false  confessions 'fit)m  fhem  of  a  Popish 
Plot. 

But  the  truth  will  be  attested  by  many  wit- 
nesses, that  Fitzharris  was  never  fettered,  or 
put  into  irons,  or  harshly  used  whilst  in  the 
sheriffs'  custody ;  but  on  the  contvary,  treated 
with  all  the  civdity  his  case  wou)d  permit,  and 
so  he  declared  at  me  fi^lows ;  and  thanked  the 
sherifis  even  with  his  dying  breath,  when  he 
ought  to  have  expressed  just  indignation  against 
them,  (and  a  dyjng,  repentant  smner  could  not 
have  forborn  it)  if  he  had  thouglit  (as  this  shaitt 
confession  says)  that  they,  hm  forced  or  per- 
suaded lum  to  defile  his  cousclence  with  so 
many  peijuries,  and  to  blot  the  names  of  his 
ghostly  iathersy  apd  whole  popish  party,  and 
many  great  persons  with  so  mapy  bl^k  treason  t 
and  other  cnmei* 
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And  it  wiJl  be  as  evident  froin  circumstftnc^es, 
thatthere  was  no  more  force  put  upon  Fitibar- 
ns's  mind  by  the  ^leriflfe,  to  procure  his  con- 
fession, than  was  upon  bis  bod^\ 
*  The  sherifis  jointly  (as  is  said  before)  never 
discoursed  him,  and  neitlier  of  tl^em  took  any 
confession  upon  oath  from  him,  or  pretended  to 
any  power  so  to  exaoiiqc  him,  nor  had  it  in 
their  jiower  to  reward  or  pumsh  l^im.  What- 
soever this  mock  confession  saitli,  FitzhaiTJs 
could  not  tliink  the  sheriff  a  refuge  to  save  bis 
life,  whom  he  knew  not  to  liaye  power  ^o  save 
a  hair  of  his  head.  ^ 

There  is  another  invention  in  this  sham  con- 
fession as  false  and  ^  ridiculous  as  any  of  the 
former,  never  dreamt  of  by  the  sheriffs,  nor-per- 
lyaps  by  any  body  else,  save  the  inventors  of  it, 
till  that  vile  paper  came  forth,  viz.  That  tlie 
sherifls  brought  instruction  from  the  Lords  and 
Commons  (as  they  said)  who  met  that  day  in 
order  to  i^dress  to  the  king  in  his  behalf,  if  he 
should  oonfirm  the  instructions :  which  must 
be  intende*!  surely,  if  he  should  s-weaf  as  they 
VouUl  have  him,  that  is,  as  the  mock  confes- 
sion explains  it,  to  the  heads,  which  the  exa- 
mination taken  by  sir  Itobert  Clayton  and  sir 
Ocorge  Treby  contains  ;  and  a  great  deal  more 
relating  to  i\\e  queen,  his  rojal  highness,  and 
tlie  car!  of  Danby  ;  declaring  French  pension- 
cre,  lords  Halifax,  Hyde,  clarendon,  Fever- 
sham,  Seymor  and  others  ;  t-lie  burning,  tlie 
Fkvt,  Forts,  and  Govemoient  iu  Popish  hands, 
Meal-Tub  Plot,  Appi-entices  Plot,  and  the:5c 
and  many  otlicr  heads  Fitzharris  is  made  to 
say,  were  brought  him  by  the  sherifls. 

►Surely  tliis  was  contrived  to  persuade  the 
credulous  papists  in  foreign  countries,  tliat  tlie 
£/)rds  aiid  Commons  were  then  sitting  in  par- 
liament ;  and  that  the  sheriffs  consulted  and 
confederated  with  them  to  suborn  Fitzharris  to 
^e  a  witness  of  \he  popish  plots  and  practices, 
which  they  had  declared  to  the  world  ;  or  at^ 
least  that  some  Lords  and  Commons  were  privy 
and  parties  to  the  subornation  of  Fitzhai-ns  by 
il]e  blieriffs,  to  swe&r  as  they  should  .instinct 
bun ;  and  that  tliose  Lords  and  Commoners  in- 
tended to  use  their  interest  with  his  majesty  f(>r 
his  pardon,  to  make  him,  though  false,  their 
legal  witness. 

But  as  in  truth  there  was  no  parliament  sit- 
ting whilst  Fitzharris  was  in  the  sheriffs  cus- 
tody, nor  in  ten  days  aDer,  and  the  place  of 
their  sitting  is  well  knowQ  waste  be  at  Oxfordi 
and  not  at  London ;  so  there  were  no  instruc- 
tions for  bin)  to  confirm,  or  swear  to,  either 
from  Lords  or'Cominouers,  none  of  the  heads 
mentioned,  nor  any,  others  brought  to  him  by 
tlie  iibenfis,  or  either  of  them  ;  np  address  for 
l^s.  pardon  .  imagined  <  or  thought  of  by 
either  Lords  or  Qoramons,  nor  mentioned  b^^ 
ti)e  sheriffe  or  either  of  then) ;  no  meeting  for 
any  such  intent,  no  discourse  between  the  she- 
rins  and  any  man  or  men  under  thq  sun»  about 
such  an  addfress  ;  every  circumstance  of  thi^ 
hellish  tale  comiiig.  out  of  the  forge  of  the  fa- 
ther of  lies. 
Yet  it  may  be  this  was  thofigh^,  an  hopeful 


invention  to  take  qS,  ^oif)  the  cr^it  qf  adUth^. 
evidence  giv<ai  in  courts  of  jysti^t  C9ncef  ning 
all  the  pouish  d^si^ns  enumera^d  under  thos^ 
beads  and  instructions  ;  and  indpt^  it^  seepis  to 
be acrafity  way,  to  throw  dut  at alltho^ sp- 
lemn  df^krations  made  ii\  parbanuJlt  concc^n- 
ipg  th^  abettors  of  those  popish  and  Frencl^ 
designs,  and  the  adherents  to  them,  by  whose 
countenance  all  their  plots  have  been  manfigedy 
that  have  so  endangered  the  king  and  kingdom* 
Aqd  though  this  talse  poisonous  tongue  seems 
to  spit  its  venom  directly  at  the  sheriffs,  jei  it 
endeavours  to  do  the  greatest  mischief  to  the 
king  and  the  parliament,  and  to  deii»me  to  the 
whole  world  all  tlie  late  proceedings  of  par- 
liaments against  the  popi;»h  plot^rs,  ai^d  tb^. 
favourers. 

The  n^ock  confession  goes  on  fturther  to  dc» 
fame  (if  his  tongue  be  a  slander)  sir  Robert 
Clayton,  and  sir  Cieorge  Treby,  justices  of  the 
peace  for  the  (;ity,  darkly  insinuating  that  they 
would  have  induced  him  to  say  moi  e  than  was 
true,  and  plainly  saying  tliat  what  he  deposed 
before  them  concerning  Father  Patrick*  waa 
forced  out  of  him,  and  was  not  true  ;  and  he 
so  represents  sir  George  Treby 's  carriage  in 
taking  lils  whole  examination,  that  he  would 
have  the  whole  thought  to  be  of  no  validity. 

But  dpubtless  Mr,  Fitzharris  did  not,  nor 
could  he  possibly  have  believed  hiinself,  if  h^ 
coDsrnted  to  have  it  written,  that  sir  llobei't 
C  by  ton,  and  sir  George  Treby  dealt  unfairly 
with  him,  or  forced  out  of  him  either  i^liat 
he  swore  concerning  Father  Patrick,  or  any 
thinir  else  of  his  confes.-^ioa. 

Ue  knew  very  well  Uiat  they  came  to  take 
his  coui';^sion,  not  ofliciou^l}',  hut  upon  his  owu 
earnest  reiterated  inireaty,  at  several  times,  to 
each  of  the  slieriff's  ai)art,  that  soipe  justices  of 
the  i>eace  might  be  sent  to  him,  to  whom  be 
might  make  a  full  dii^covery  of  matters  not  be- 
fore discovered  mthe  Grand  Popish  Plot,  (as  be 
called  it.)  Ite  knew  also  tliat  they  ca^ie  not 
tin  Thursday  in  the  afternoon,  the  lOtb  of 
March,  and  lliat  he  had  been  thiice  examined 
by  the  secretaries  of  state,  lord  Con>vay,  sir  L. 
Jenkins,  and  the  Attorney  General,  oefore  sir 
Robert  Clay  ton,  and  sir  Ijleor^  ttf^v,  ever 
saw  him  ;  and  hevwas  conscious,  to  himself, 
that  he  had  first  sworn  before  the  secretaries  all 
that  lie  would  now  retract  concerning  Father 
Patrick,  as  forced  out  of  him  by  sir  Robert 
Clayton,  and  sir  George  Trcby^  and  the  other 
matters  also  in  substance,  that  are  contained  in 
his  printed  exauiinatioo,  by  sir  Robert  Clayton^ 
and  sir  George  Tiehy,  expept  that  one. passage 
in  it  al;o^tDe  Puy  ;  ap4  ^hp  whole.  House  of 
Conirnons  at  Oxford  are  witnesses  herqiq,  Tliat 
when  sir  Gep^e  Treby  re%il  Fitzharris*s  Exacoi* 
nation  to  the  House,  5|r.  Secretary  Jenians  d^r 
ciared«  That  he.  had  before  confessed  th«  saine 
in  substance  to  the  lord  Conway,  the  Attontoy 
General,  and  himself^  except  thatabputDe 
Puy.  Yet  for  what  i*easou  we.ki|Ow.  boI»  t^ 
contrivers  of  this  sham  retractation,  or  decla- 
ration, took  ap  care  .tQ  retr^c^.  qr  escusp  his 
swearing  the  sanij^  OQiiM^ers.  h^g^tf»§^9^^xlik'- 
ries  of  state, 
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l*ei*baps,  because  those  cKainiiiations  were 
Merer  printed,  and  J^rmre  any  forei<xnpr,  tior 
many  £ng'1ishnien  did  kr.ow'  that  Fitzharris 
had  thrice  sworn  to  the  vahie  rontbssioii  Iri  snb- 
stahee  before  the  secrett\ries  of  stat**,  \\'\\\r\i  he 
did  the  fourth  time  before  sir  Kobeit  Cloytim. 
and  sir  George  Trcby. 

besides,  it  best  answered  the  dtsipi  of  this 
sham  confession,  to  conceal  the  first  Kxaniina- 
tioDS  as  much  as  could  be,  and  to  represent  it  to 
the  world,  as  if  sir  Robert  CInyton,  and  sir 
Gcoi^e  Treby,  had  forced  out  of  him  the  con- 
fession of  all  those  popish  treasons  hientioiied  in 
his  printed  lamination,  as  it  was  report e<l  to  ilie 
pftrtiaiaent.  There  is  a  trial  of  skill  also  for 
the  same  pur[>ose  in  this  mock  confession  to 
trrest  some  of  sir  Robert  Clayton's,  anil  sir 
Crcorrge  Treby's  v,'or^s  from  their  honest  sense 
trh6rein  they  wert  spoken,  atid  to  separate 
them  from  tlieir  other  words,  properly  joined 
triA  them  (as  the  devil  used  the  Scripture)  that 
they  migpht  seeito  to  imply  a  wicke<l  intent,  to 
diaw  Fitzharris  to  feay  what  was  not  true. 

When  it  Was  late  in  the  nigfht,  and  Fitzharris 
c<implaiiied  he  was  tited,  having  been  about 
three  hours  upon  exannnation,  and  was  asked 
what  he  could  say  concerning  Godfrey's  mur- 
<ler  ;  and  he  answered  in  general  only  fsome- 
thnig.)  Could  any  thing  be  replied  more  harm- 
lessly Vy  sir  Robert  Clayton,  than  to  wish  him 
to  recollect  himself  against  the  next  day,  when 
it  was  intended  to  examine  him  further,  if  he 
had  not  been  removed  out  of  their  power  ?  Yet 
even  thiese  words  of  sir  ftobert  Clayton's  arie 
Tedted,  as  if  they  implied  some  ill  practice  by 
him  tipdn  the  examinant,  or  at  least  sotne  si- 
nintar  intent  of  his  in  that  matter. 

Tbeshain  Confession  further  craflily  in«;i- 
tmates  (though  it  doth  not  expressly  wij  it), 
that  this  wretcheil  rtian's  depositions  about  the 
cotmsets  held  at  St.  James's  and  Windsor  con- 
c^ermiig  Godfrey's  murder,  were  taken  by  sir 
lt<ibert  Clayton,  and  sir  George  Trehy  (which 
is  Dtteriy  mlse) ;  then  the  confession  declares 
that  he  was  put  upon  what  he  said  against  the 
huteit  and  the  earl  of  Daitby  ahout  tliat  inur- 
aer ;  and  that  sir  Georgje  Treby  would  have 
had  him  say  that  the  d^e,  the  lord  Bellasis, 
Arandel  and.  Fowls,  \Vere  at  the  consult,  and 
that  he  had  seen  them  go  to  it  at  St.  James's. 
8in«ly  these  sHam  contt^ssions  dre  thus  metho- 
dized and  put  together,  in  hope  td  abuse  or  de- 
ceive the  world  into  a  beKef,  or  opinion,  that 
whatsoever  this  Fitzharris  deposed  first,  and 
tastf  about  the  popish  plot,  and  Godfrey's  mur- 
der was  done  by  the  practices,  force  and  in- 
dnccroents  of  the  city  sheriffs  and  the  justices 
of  the  peace. 

Whereas  it  va  mo^  notoriously  known,  ihat 
it  was  upon  FitsAarrLs's  own  motion  to  the 
judges  ofthe  King's-bench,  that  his  depositions 
wer^  taken  before  that  court,  about  Godii-ey's  * 
murder,  and  that  then,  and  not  before,  he  dis- 
covered the  coimcils  held  at  St.  James's  and 
Windsot  aftout  Godfrey's  murder  and  the  per- 
gons  concerned  atid  present  therein  ;  and  the 
vi^oMs  be  heard  fVom  th^  ^1^  JPa^by  couodctig 


out  from  the  consuU,  and  the  account  he  then 
had  from  De  Puy,  ofthe  resolutions  taken  for 
that  murder.      ^ 

And  this  was  in  the  term,  afler  that  the  par- 
lisnrenl  at  Oxford  wjis  di' s«>lvod,  aiul  above  six 
%vopks  atter  his  most  close  imprisonment  in  the 
Tower,  where  the  city-shorifls,  or  magistrates, 
or  any  from  I'j'm,  were  never  admitted  to  see 
hnn.  Indeed  the  counterfeit  confession  (to 
avoid  a  plain  conviction  of  its  fiilshood)  durst 
not  say  by  whom  Fitzharris  was  put  ujHin  say- 
ing that  he  did,  ofthe  rpieen  aud  earl  of  JDanby 
about  Gwlfrey's  niunler. 

But  as  thematters  are  connected,  it  is  strong- 
ly implied  to  have  been  by  the  city-magistrates, 
none  other  beini>-  named  ot*  referred  unto. 

And  to  persuade  the  worW,  that  the  vilest 
wickedness  may  justly  he  believed  of  them 
(viz.)  the  city -officers,  the  impudence  of  hell  la 
assumed  to  fcng  in  sir  George  Treby,  desiring 
or  willing  him  to  accuse  the  earl  of  6anby  and 
the  Popish  Lords  in  the  Tower,  thus  speakinjg 
(as  if  the  worst  of  devils  had  spoke  in  him)  do 
but  you  say  it,  we  have  thcvse  that  will  swear  it* 
1/  such  as  know  not  sir  George  Treby  can  be- 
lieve him  to  be  so  vile  a  wretch,  as  he  is  ren- 
dered, and  could  also  think  sir  Rol>ert  Cl'aytqa 
could  have  been  guilty  of  the  same  wickedness 
in  consenting  io  it,  or  silently  conniv  ing  at  it, 
to  which  a  thousand  worlds  could  not  have 
hired  him :  yet  when  they  shall  hear .  of  sif 
George  Treby  *s  profession  ofthe  law,  his  re* 
putation  and  "place,  sUreiy  it  is  inijK»ssible  tbr 
them  to  believe  him  to  have  been  so  exceeding 
silly,  as  to  discover  to  an  Irish  Papist,  v\  hom 
he  had  never  seen  l^efore,  such  a  strange  mys- 
tery aud  secret  of  darkness  amongst  the  PVo- 
testants,  and  cit^'-niagistrates,  viz.  That  they 
had  a  pack  of  knicchts  ofthe  post,  godless  uer- 
jurous  WTetches,  in  readiness  to  swear  what- 
soever they  would  have  thetn. 

If  they  harl  been  so  providc^l  willi  false  wit- 
nesses against  the  duke  and  the  Popish  LordF^ 
as  this  counterfeit  confession  suggests,  and  if 
there  had  been  a  wicked  design  against  them, 
there  was  uO  need  of  Fitzharris  his  saving  any 
thing  about  them  ;  no  body  can  think  that  ho 
was  better  able  than  sir  George  Treby  to  in- 
struct a  false  witness  against  them,  especially 
when  the  sham -confession  repit^senU  liim  first 
instructing  Fitzharris,  what  he  should  say 
against  the  duke  and  Lords^  that  then  the  soili- 
of  Belial  might  come  froin  their  lurking-places, 
and  swear  (o  his  words.  , 

Surely  it  had  been  the  wiser,  the  safer,  and 
the  shorter  way  for  sir  George  Treby,  to 
have  given  his  swearers  (^if  there  bad  been  such) 
their  lessons  immediately,  >vit)iout  desiring 
Fitzharris  (as  is  vainly  suggested)  first  to  say 
it  ovei*  after  him,  that  then  the  VriUiesseitf  might 
s\vearit.   - 

Neither  the  fklse  sugg^tioos  nor  the  peijn- 
rios  could  have  gained  any  weightor  credit  irqm 
the  authority  of  Fitzharris,  by  his  saying  what 
they  >vere  to  swear* 

In  fiile,  they  must  desire  to  be  cozened,  that 


fteeO^  to  beliaveso  black,  so 


vain,  so 


will  bat 
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unlikely,  and  so  foelish  a  flAaoder  of  air  Robert 
Clayton  and  sir  Geon^e  Treby,  only  upon  IXr. 
Hawkins's  saying,  (tf  he  hath  said  true)  thai 
he  had  the  words  of  Fitzhaifiii  for  it ;  who 
hath  convicted  himself  of  forty  perjuries,  if  the 
[pretended  confession  to  Dr.  Uawluns  had  been 
oonafide  made  by  him. 

But  this  pretended  confession  having  loaded 
with  infamy  the  sherifis  and  justices  oif  peace 
employed  m  Fitzharris^s  examination,  takes 
wonderful  care  with  all  the  art  and  skill  the 
.  contrivers  had,  that  the  earl  of  Danby  might  be 
wiped  clean  from  Godfrey's  marder,i  ibr  which 
he  was  indicted  by  the  occaaon  of  Fitzharris's 
oalh. 

For  that  purpose  the  words  of  this  oonfesaion 
are  so  framed,  that  the  world  may  think,  that 
the  sheri£&  or  justices  of  the  ctty,.ftvere  the 
practisers  with  nun  in  that  deposition,  the  paper 

.  SAyiofiT)  **  ^^^X  ^^^  ^^  more  desirous  to  ac- 
cuse the  lord  Danby  of  GodlWy's  murder,  be- 
cause the  crime  of  murder  is  not  inserted  in  his 
pardon." 

The  word  <*  thev"  will  be  understood  to  re- 
'  late  to  sir  Robert  Cia3rion  and  sir  Geofge  Treby , 
who  only  were  mentioned  before,  or  the  she- 
riffs, thouffh  Fitzharris  was  never  examined 
about  the  lord  Danby  by  any  of  them,  nor  had 
'  any  of  them  ever  heard  the  least  of  the  matters 
sworn  by  him  against  the  Icqrd  Danby,  about 
that  murder,  until  they  were  public  at  the 
Kinfif's-bench-bar,  which  was  six  wedks  after 
Fitznarris's.  removal  from  the  sheriffs  custody 
to  be  close  prisoner  in  the  Tower. 

And  if  he  knew  before  bis  oath  against  the 
lord  Danby,  that  murder  was  not  in  his  pardon 
(which  we  do  not  believe)  be  was  better  inform- 
ed than  sir  Rob.  Clayton  or  tlie  sherifls,  and 
.   themoat  men  of  England.  But  it  seems  strange 
that  diis  mock-confession  did  not,  for  die  hSp 
of  this  Po]>ish  Plot,  absolutely  retract  the  whole 
evidence  given  by  Fitzharris  at  the  King's- 
bench  court;  whereas  those  parts  of  it  are  now 
'  left  as  true,  that  dejposed  the  councils  held 
at  St.  James's  and  Windsor,  and  that  the  lord 
Danby  coming  out  of  one  of  them,  breadied 
out  the  threatening  words  Tas  Fitzharris  remem  - 
bers)  and  that  De  Pay,  that  was  then  in  hear- 
ing" of  the  council,  presently  told  him,  that 
Godftey's  murder  was  then  resolved  upon,  6cc. 
but  a  nne,  thin  excuse  is  invented  since  his  oath 
that  he  belieres  De  Pny  spoke  out  of  ill- will 
to  the  lord  Danby.  Yetnothinj^is.saidtoshew, 
'  how  be  noW'^mes  so  to  bekevc,  more  than 
when  he  was  sworn  in  the  court  to  speak  die 
whole  truth,  and  nothing  but  the  truth. 

We  hope  we  have  said  enough  to  convince 
every  impartial  reader,  of  the  impiety,  fraud, 
and  mockery  of  the  pretended  confession  ;  yet 
we  should  not  Itave  taken  fhis  trouble,  If  we 
•ould  "have  suffered  with  patience,  that  all  the 
popish  treasons  and  wickednesses  lately  dioo- 
vered,  against  our  religion,  the  iang  and  king- 
•  dom,  should  be  represented  to  the  world,  as 
die  devices  and  practices  of  the  Protestants, 
their  officers  ana  magistrates  against  the  pa- 
pist, and  diat  a  seeming  oonsoieatiotti  coiiles- 


sion  of  a  dying  man  should  be  cried  up  by  >the 
papists,  at  nonie  and  in  foreign  oountnea,  as  a 
ground  to  have  it  so  belie?ed. 

We  have  reason  to  fear,  that  the  sofieriiigi 
of  the  Protestants  beyond  the  aeas,  «re  iroon 
this  occasion  already  encreased,  our  SUCTsh 
papists  there  daily  decrying  the  popish  Plot, 
and  catching  at  occasions  to  scandalize  all  Pro- 
tostants  in  authority  diat  oppose  theiti,  and  to 
stir  upenmity  and  rage  thereby  against  the  op- 
pressed Protestants. 

We  must  acknowledge  that  we  were  snr- 
prived  with  astonishment,  when  we  '&ni  saw 
this  mock-confession  of  Fitzharris  pub&shed  ; 
and  the  more,  that  it  should bedone  by  aDodor 
of  the  English  church,  either  Fr.  Hawkma,  or 
Hawkesworth,  (wiiich  name  he  will  own,  we 
cannot  yet  l^rn)  but  that  a  Doctor  of  our  church 
shcvuld,  upon  pretence  of  his  private  conftreBoa 
with  a  papist,  attainted  of  treason,  pidilish  in 
print  to  the  whole  world  for  truth,  that  two 
justices  of  the  peace,  and  two  ministers  of  jus- 
tice, high-shenflbof  the  city  of  London,  have 
combined  with  certain  Lords  and  Commooa  of 
the  Pariiament,  in  a  horrid  conspiracy  against 
the  queen,  duke  of  Yoric,  and  many  privy- 
counsellors,  and  in  widced  practices  against 
the  papistst,  and  endeavoured  to  prevail  with 
Fitziiarris  to  peijure  himself,  by  forming  a 
plausible  story  to  confirm  the  popish  Plot. 

We  say  again.  That  a  Doctor  of  our  church 
should  cause  to  be  sent  into  all  kingdoms  and 
countries  such  Uack  scandals  of  so  many  persona 
of  quality  and  authority  in  our  kingdom,  to  ren- 
der them  (as  muchaa  in  himis)  moreinfamoua 
and  odious,  than  words  can  express ;  at  this 
we  were  struck  with  horror  '^  and  so  much  tlM 
more,  when  we  consider,  that  the  doctor  was 
not  ignorant,  that  these  pretended  words  or 
confessions  of  Fitzharris,  were  contrary  to  hia 
most  solemn  oaths,  sworn  before  the  king's  mi- 
nisters, as  well  as  before  those  justices;  and 
that  all  the  Commons  of  Ea^bnd  in  parlia- 
ment, had  by  order  caused  wJM  he  had  so 
sworn  to  be  published  i  And  the  doctor  could 
not  be  ignorant,  that  the  whole  scope  of  diat 
raoek  confession,  was  to  throw  the  odium  of  a 
plot  against  the  king's  person  upon  some  Pro- 
testants, and  to  discnedit  and  prevent  the  prose- 
cution of  die  popish  Plot. 

The  doctor  also  might  with  veiylitde  pains 
have  satisfied  himself  by  undoubted  evidence  of 
the  fiilshood  of  several  of  the  matters  of  lact 
in  the  confession  ;  and  surely  his  function  as  a 
divine,  his^uty  as  a  neighboury  and, much 
more  as  a  ehristian,  required  l&at  he  should  in 
some  kind  have  h^rd,  at  least,  some  of  the 

Earties  accused,  in  their  own  behall^  (to  whom 
e  mi^ht  have  had  easy  access)  More  he  had 
proclaipoed  them  to  the  worid,  to  be  gvHr  of 
such  infamous  crimes :  He  cannot  eaccuae  nim- 
self  for  want  of  time,  this  mock  confeaaion  was 
taking  and  forming,  as  we  can  prove,  a^wedc  at 
least  Before  Fitzhwris's  deadi:.  And  we  hava 
reason  to  think,  that  the  roiaenMedelndadnaaB 
understood  many  things  in  it,  as  they  were 
qiodelled,  aalittleashodiddiedootriMeiif  die 
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four  gendml  oouneili,  which  he  owned  for  his 
faith,  whosoever  put  it  upoo  him. 

But  the  doctor  took^  care  that  none  of  the 
partiesaocusediii^hlisee  the  arrows  intended 
to  woand  them,  till  their  good  names  should 
feel  them,  and  therefore  kept  his  coitfesaion  in 
secret  until  the  poor  wretch  was  dead  and  cold, 
that  would  perhaps  haTe  shewed  the  fraud  with 
his  last  breath,  u  he  had  been  absolutely  cer- 
tain that  it  was  to  be  his  last )  but  tlmt  the  doc- 
tor assured  him  of  the  contrary  even  very  near 
his  last  hours,  in  due  time  will  be  proved. 

The  sherifisat  the  gaHows  remembered  Fitz- 
harris  of  his  promise  made  to  each  of  them  in 
Newgate,  ^*  That  if  they  did  put  him  to  death, 
before  be  could  discover  to  the  parliament  what 
waajret  undiscovered  of  the  Popish  Plot,  which 
he  said  he  reserved  for  them,  he  would  leave  it 
bdund  him  in  writing.'*  He  answc»red  them, 
I'hat  he  had  left  it  with  Dr.  Hawkins. 

Thesheriffii  demanded  of  the  doctor  that  it 
m^t  be  read  to  the  people,  whilst  the  man  was 
Imng  to  own  it ;  but  the  doctor  only  reftised  it, 
not  neman,  (how  he  was  awed  we  know  not), 
tben  the  sheriffs  demanded  a  copy  of  it  from 
the  doctor  as  their  due,  as  what  oelODged  to 
¥*itzhanis  ;  but  aiter  some  shuffling  answers 
■lal  he  had  it  not  about  him,  and  that  a  great 
man  had  it,  he  promised  them  a  copy ;  but 
either  bethought  be  was  not  bound  by  bis  pro- 
xsise,  or  dse  he  made  no  c4ifiicieiioe  of  break- 
ingdie  bond. 

We  doubt  not  but  time  will  bring  to  light  the 
whole  contrivance  of  obtruding  upon  the  world 
this  mock-confession,  and  m&e  it  i^pear  that 


Dr.  Hawkins,  or  Hawksworth,  knew  that  Pits- 
harris  never  intended  it  should  pass  for  a  true 
and  real  confession,  if  he  died  for  the  treason. 

And  perhaps  for  that  reason  there  was  no  one 
person  of  quality  or  authority  about  the  Tower, 
or  any  other  of  eroinency  and  integrity  called 
in  all  the  days  of  its  contrivance,  before  whom 
Fitzharris  mierht  own  any  article  of  the  confes- 
sion, though  doubtless  if  there  had  been  only 
foir  dealing,  the  doctor  milst  needs  have  de- 
sired it  for  bis  own  safety  and  credit,  nor  is  it 
accountable  why  it  was  done  ;  it  may  be  also 
those  two  obscure  men,  and  the  woman,  whose 
names  are  set  to  die  printed  paper  as  witnesses, 
knew  no  more  what  the  confession  and  decla- 
HEition  was,  which  Fitzharris  protested  tu  them 
he  had  made  to  Dr.  Hawkins  freely,  than  the 
sheriffs  knew  what  the  turner  discovery  was  of 
the  nopish  plot,  which  be  also  told  them  with  * 
his  dying  breath,  he  had  left  with  Dr.  Haw- 
Idus,  no  shadow  of  any  such  discovery  having 
yet  been  produced  by  him ;  but  on  tbe  con- 
trary this  odious  sham  confession  to  perswad« 
the  world,  that  tbe  noise  of  popish  Plots  hath 
been  from  the  .wicked  practices  of  some  Protes- 
tants. 

We  have  only  left  to  pray.  That  tbe  God  of 
truth  may  bring  to  li^ht  all  the  hidden  works  of 
darkness,  that  no  wicked  device  formctl  against 
the  Protestant  religion,  his  majesty  and  tbe 
kingdom,  may  ever  prosper ;  and  let  every  good 
man  say,  Amen. 

Here  followed  the  Paper  printed  in  the  text, 
at  p.  390. 


Bemarks  on  Fitzh arris's  Trial,  by  Sir  JotfN  Hawles,  Solicitor 

General  to  King  WiUiam  the  Third. 


8ir  John  Hawles,  who  was  Bolicitor  General 
iQ  King  William  the  Third,  published, 

«•  REMARKS  on  the  Trials  of  Eow.  Frrz- 
*<  HABJUfi,  Stephen  Colledgb,  Count  Co- 
<<  NiNGSMARK,  the  Lord  Hussel,  .  Colonel 
"  SwNET,  Henrv  Cornish,  and  Charles 
<*  Batebian  ;  as  also  on  the  £arl  of  Shafts- 
"  buiy's  Grand  Jury,  Wilmer's  Homine 
<*  Rqilegiando,  and  tbe  Award  of  Execu- 
«( tion  against  Sir  Thomas  Armstrong :" 
with  the  following  Introduction : 

THE  strange  Revolution  which  hath  of  late 
happened  in  our  nation,  naturally  leads  one 
into  the  consideration  of  the  causes  of  it.  The 
daaqiat  of  subverting  the  established  religion, 
and  mvading  property,  alone  conld  not  be  tbe 
causes.  For  if  it  be  true,  that  the  same  causes 
have  generally  the  same  effect ;  it  is  plain,  that 
in  the  reiffn  of  a  precedent  monarch,  the  sub- 
version of  the  estaUished  reli^on  was  as  much 
designed,  or  at  least  was'beheved  to  be  so,  as 
oClt^;  snd  it  is  not  material  whether  what 
was  Buspeoted  was  true,  or  not ;.  and  property 
wnroch  invaded  ss  of  kte,  by  imposing 


Shtp:Money)  and  other  taxes  in  tl^e  nation)  but 
more  especially  Ship -Money ;  which  at  first 
was.  light  and  easy,  but  in  progress  of  time  was 
increased,  accordmg  as  it  was  found  the  nation 
would  bear  it.  And  at  length  it  was  feared^  as 
there  was  just  reason  so  to  do,  that  it  would 
become  as  burtbensome  as  what  is  now  imposed 
on  the  French  nation  by  the  French  king ;  and 
yet,  when  the  war  brobs  out,  if  the  history  of 
those  times,  or  the  persons  who  lived  about  those 
times,  are  to  be  beuOved,  the  m^orit^  of  the  na- 
tion took  part  with  the  king.  There  were 
therefore  some  other  reasons  for  the  disaffec- 
tion of  the  nation  to  the  late  government,  and 
they  may  be  ranked  under  these  six  heads : 

£xori>ttant  Fines ;  crud  and  ille^  Prose* 
cutions ;  outrageous  Damases ;  seizing  the 
Charters ;  dispensing  with  the  Test  and  Penal 
Laws ;  and  undue  Prosecutions  in  criminal, 
but  more  especially  in  capital  matters. 

For  the  First,  I  $hab  only  observe,'  that 
when  the  House  of  Commons,  in  the  parha* 
ment  1680,  took  that  matter  into  consideration, 
and  intended  to  impeach  several  persons  for  the 
>«me,  the  highest  Fine^at  that  time  OHnplaiaMi 
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my  loni  'Rnssel  and  colonel  SMney  ifn^i  hare 
worn  tbeir  heads  oti  their  shouldei-s  ♦»  Oils  day. 
All  wfll  Hgree,  that  there  was  a  ^fr^at  stnigr. 
gle  between  the  Whi^s  and  Tffnes,  as  they 
were  then  called;  for  nan^ng^  or  aarine  that 
man  i    Both  asfreitl  he  deserved  to  be  hang- 
ed;  the  first  thmi£^t  it  their  advanta^  to 
teiVe   him    if  he    would    confess,    the   last 
thongtit   H  was  fit    to    hang-  him   for  fear 
he  would  confess.     And  to  explain  the  mat- 
ter, it  is  fit  to  eo  a  little  higher ;  It  camiot  but 
be  remembered^  that  before  the  breaking  out 
of  the  popish  plot,  Mr.Clayp»le  was  imprisoned 
in  the  Tower  for  designing  t*)  kill  the  fcng,  m 
such  plaoe  and  manner  asOates  aftierward^ 
discovered  the  papists  intended  to  do  it.     In 
Tiinhv  term,  1678,  \ie  had  an  Habeas  Corpus 
tothc'KiDg's-bcnch,  and  was  brought  tMther 
in  cMrder  to  be  bailed,  and  produced  |iertons  of 
worth  to  bail  him ;  but  the  penalty  of  the  fcteil 
set  by  the  court  was  so  high,  ao6  the  court  so 
ag^^vated  the  crime  for  U'hich  be  was  com- 
mitted, and  the  likelihood  of  the  trntli  of  it, 
that  the  bAil  refused  to  stand,  and  Claypole  was 
*  remanded  to  thfe  Tower.      But  the  term  itfter, 
when  the  matter,  of  which  hfe  vrhs  accused^ 
appeared  barefiiced  to  be  the  design  of  other 
people,  he  waa  tet  sro,  fi^riear  the  examihation 
of  it  shouM  go  fintherm  proving  the  popish 
plot  than  any  thing  at  tliat  time  discovered. 
And  if  it  were  tioii'  discovered,  upon  v^h^se  and 
what  evidence  he  was  committeil,  it  tronld  go 
a  great  way  in  discovering  the  trutil  of  m^uiy 
matters,  se  yet  in  the  dark  (but  that  design 
miscarried,  because  the  intrigue  tva^  discovered 
before  it  took  effect ;  and  yet  a  Uke  design  was 
still  carried  on,  and  many  of  the  clergy  of  the 
chureh  of  England  had  been  prevailed  with  to 
cry  the  popish  up  as  a  fanatic  plot).     Th^ 
papi^  and  the  clergy  of  the  chureh  of  £h§*- 
laud  being  in  the  late  ^mes  equally  sufierers, 
tfnd  oppressed  by  the  fanatics,  they  naturally 
ffrew  to  have  a  khidness  for  each  other»  and 
both  joined  in  hating  the  fan&tics ;  and  thtftrefiafe 
pretended,  at  least,  that  they. did  not  believe 
any  thing  of  the  Popish  plot,  but  tliat  report 
was  given  out  by  the  fanatics,  whilst    they 
them^lves  were  desie;ning  something  against 
^e  chureh  of  England.    Tlie  papists  living 
so  great  a  part  or  the  clergy  of^  the  church  of 
England,  ready  to  believe  any  thing  of  a  fana- 
tic plot,  which  they  should  for^e,  and  observ- 
ing that  that  whien  gave  credit  to  the  Popish 
plot,  wai^  writings  concurring  with  oral  tea* 
timony,  whik^h  it  did ;  fbr  very  liltle  of  the 
truth  of  the  Popish  plot  depend^  on  the  credit 
of  Oates,  Bedlow,  or  any  other  pierson,  most 
of  the  facts  of  that  de^i^,  When  d^BCov^ted^ 
proving  themselves :  To  rnsiance  in  one ;  Oatea 
discovered  Coleman  bad  inteDigenee  wi^  La 
Chaise  of  a  design  on  England,  aoid  that  Cole- 
wtttn  had  papers  testifying  as  much ;  whttt& 
ihose  papers  were  seized,  and  oWn^  by  Cole- 
man, aAd  the  purport  of  them  Was  wMOafcte 
mid  they  were,  it  was  not  materia,  whetlH^' 
Oates  If  as  a  man  of  truth  or  not  7  tiie  pApertf, 
wJdMmt  Oatetf's  fivthor  evidehc^i  »<dBSeMy 


of,  Was  but  1,000'.  *nd  yet  in  few  years  they 
were  heightened  to  10,000/.  «0,000l.  80,000/. 
and  40,000/. 

For  the  Second,  the  punishment  of  Oates, 
DantftTHeld,  and  Mr.  Johnson ;  and  the  close 
imprisonment  of  Rlr.  Hampden,  sir  Samuel 
Bumardiston,  and  of  several  other  persons,  as 
they  were  against  the  law,  so  they  virere  with- 
out precedent. 

For  the  Third,  though  the  Damages  given 
to  Bols^vorth  were  the  first  outrageous  damages 
given,  which  wei-e  taken  notice  of,  and  in  truth 
were  such ;  yet  ui  little  time  damages  for  mat- 
ters of  like  kind  were  quickly  impro^TBd  to 
10,000/.  «0,000/.  40,000/.  nay  100,000/.  the 
truth  of  which  a  great  many  hving  witnesses, 
to  their  sorrow,  can  testify. 

For  the  Fourth,  the  seizing  tlie  City,  and 
ather  CKartei-s,  upon  the  pretences  on  which 
they  were  questioned,  was  without  example. 

For  the  Fifth,  the  dispensinij  with  the  Test 
and  Penal  Laws  was  as  mischievous  as  it  was 
ill^^ ;  it  making  pei-sons  capable,  who  were 
incapacitated  by  law  of  being  m  plaices,  of  ex- 
wcistng oliices,' for  uhora  tte  persons  who  had 
power  to  confer  or  bestow  the  same,  had  more 
alToctidn,  than  for  the  persons  who  at  that  pre- 
•eat  enjoyed  them :  The  consequences  of  which 
Were  quickly  seen,  in  turning  ont  the  present 
possessors,  to  make  room  for  others ;  which 
Was  the  thing,  which,,  as  a  Scotch  bishop  said 
of  another  matter,  »  set  the  kiln  a-ftre.'. 

Of  these  five  particulars  something  hereafter 
may  be  said ;  at  prt^sent,  this  treatise  is  only  to 
consider  how  far  the  proceedings  in  capital 
matters,  of  late  years,  have  been  regidar  or  ir- 
regular: and  as  to  that,  I  ahail  not  at  all  con- 
sider how  far  the  persons  hereafter  mentioned 
were  guilty  of  the  crimes  of  which  they  were 
accused,  but  how  fkr  the  Evidence  against  them 
was  convincing  to  prtwe  them  guilty,  and 
what  crimes  the  facts  proved  against  tbem  in 
law  were. 


REMAaRB  en  FrrzHABRis's  TrtaI. 

The  first  person  I  shall  begin  withal  shall  he 
f^itzharris  ;  and  that  it  may  not  be  wondered, 
that  the  trial  and  condenuiation  of  a  person, 
who  was  confessedly  an  Irish  Patnst,  should 
be  compl^ned  of;  and  one  whose  crimes  were 
such,  that  if  the  law  deckred  had  not  made 
capital,  it  had  been  just,  in  f^pect  of  the  male- 
factor, for  the  legislative  power  to  have  enart- 
ad.  That  he  should  suffix  ikte  sererest  p«nish* 
moit  usually  infiicted  for  the  highest  crime : 
yet,  in  respect  of  the  .common  flood,  it  had 
been  iust  and  fit  to  have  nardoneo  him,  if  he 
would  have  confessed  wno  were  his  conspi- 
rators and  setters-on  ;  fbr  I  am  apt  to  tiiink, 
that  if  that  matter  had  been  thdror^ly  looked 
into,  .some  persons,  afWrwards  wftnestite  in  the 
lord  Russel'S)  cokmd  Sidney's,  and  Mr.  Hamp- 
den's Trials,  had  either  never  been  prodnora, 
or  had  not  been  eiediled  if  produced ;  nor  would 
B^Widof  fitMi'*t]HmilkiwebMAe«t;  and 
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FitzhaiTis,  vviiicb  wa&  received  ;  aflcr  whicU 
the  UouLse  of  Lonls  luaile  an  order,  that  Fitz- 
harris  mi^ht  or  should  btt  tried  iu  the  Kiog's- 


proyedthedesigfn;:  I  s«y,  the  papists  having 
observed  what  the  evidence  was  >\  \uc\i  gave 
credit  tp  that  plot,  resohed  to  pursue  the  same 
steps,  <iiid  therefore  Dajigerfield  \)  as  made  use 
fo  to  leave  papers  in  col.  5Xaiisers  lodging,  who 
wi^  an  apquaintfinpe  of  my  lord  Shatitsbury's, 
importing  a  plot  *,*  but  that  was  so  fooiiiThly 
carried  on,  and  the  the  then  Attoruey- General 
(sir  Creswel  Lerinz,)  who  had  the  examination 
of  that  matter,  not  being  qualities  witli  the  as- 
suraince  his  suc^^essor  had  to  carry  on  a  thing 
that  had  neither  seiise  nor  honesty  in  it,  made 
sacb  a  scurvy  report  of  the  matter  to  the  king 
and  council,  that  they  were  enforced  to  vote 
j^Iansel  innocent,  Dangerfidd  guilty,  and  that 
it  was  a  design  of  the  papists  to  Tay  a  plot  to  the 
dissenters  charge,  and  a  fiutlier  proof  of  the 
}^opish  plot.  But  that  Attorney -Geneial  being 
iBinoved  to  a  place  of  more  honour,  though  of 
l^sa  profit,  and  another  (sir  Robert  Sawyer)  put 
in  his  place,  the  papists  resolved  to  cany  on 
the  same  design ;  aad  no  person  a  fitter  instru- 
ment than  Fitzharris,  in  respect  of  his*religion 
and  his  acquaintance ;  but  before  his  design 
came  to  penection,  it  was  discovered. 

He  was  first  imprisoned  in  Nc\v«;ate,  where 
some  persons  (amunt^t  whom  IVlr.  Cornish,  as 
1  remember,  then  Sheriff,  was  believed  to  be 
one,  and  it  was  not  the  least  of  his  crime  that 
he  endeavoured  to  .lot>k  into  tliat  Arcanum) 
went  to  examine  him  as  to  the  particu!iu*s  of  that 
desini ;  which  was  quickly  taken  notice  of, 
and  toe  prisoner,  in  breacli  of  the  Habeas  Cor- 
pus act,  removed  frum  thence  to  the  Tower, 
where  be  was  kept  close  prisoner. 

The  parliament  at    Oxford    meeting  soon 
alter  Fitzharris's  apprehension,  and  the  House 
of  Commons  being  informed  of  as  much  of 
his    desi^^    as  was  then   discovered,   tliey 
thought  themselves  highly  concerned  to  ex- 
amine \uia  ;  but  how  to  do  it  they  knew  not : 
only  they  resolved  (upon  a  report  which  one 
of  their  member^  made  them  of  one  Hubert, 
who  confessed  liimself  guilty    of  firing   the 
City  of  London,t  dpon  i^iich  it  was  resolved 
\o  exaudne  him  in  the  House  of  Commous  the 
next  morning,  but  before  tlie  Housersat,  Hu- 
bert was  hi^iged)  tliat  Fitzharris  should  not  be 
baaig^  without  their  knowledge  and  consent ; 
and  to  efiect  it,  tliey  remembered  a  design  to 
try  the  five  popisCi  lords  in  the  Tower  upon 
Indictments ;  wnerqupoD,    if  they  should  be 
acquitted,  it  wiks  thoug'it  that  these  ac([uittals 
nugbt  he  pleadable  to  impeachments.    To  pre- 
vent which,  the  House  had  exhibited  general 
impeachments  of  high-treason  against  them  in 
the  House  of  Lords  ;  whit^h  had  such  success, 
that  the  lojcda  were  never,  and  the  judges  eave 
their  opinion  that  they  could  not  be,  tried  on 
the  inoicunents,  as  long  as  the  impeachments 
were  'm  being ;  for  which  reason  the  House  of 
Conuoon^.  wiibited  a  general  impeachment  of 
hj^hrt^«wn  in  the  Uouso  of  Cords  against 

*  See  the  not^  to  CeUier'StQaaei  ante,  vol,  7, 
p4 1055. 
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bench  for  the  same  treason ;  suddenly  after 
which  that  parliament  was  dissolved.  ^Vhether 
Fitzhan'is's  business  was  the  break-neck  of 
that  parliament,  I  know  not,  but  it  m  as  shrewdr 
ly  suspected  it  was. 

There  was  at  that  time  a  Chief  Justice  in 
the  King's- bench,  (sir  William  Scrogo-s,)  who 
was  himself  under  an  impeachment  of  high- 
treason,  and  had  not,  for  that  reason,  t^at  in 
court  lor  some  terms  preceding  ;  and  the  trial 
of  Fitzhanis  beiilg-  generally  looked  upon  to 
be  as  illegal  as  it  was  odious,  it  was  thoui;ht 
convenient  to  carry  it  on  by  a  j^erson  of  better 
credit;  whereupou  one  t>lio  had  been.a  puisne 
judge  of  that  court,  (sir  Francis  Vi  mberton) 
and  had  behaved  himself  very  plausibly,  and 
had  gained  credit  by  being  turned  out,  was. 
thought  to  be  the  fitlcst  person  to  undertsike 
it,  and  accordingly  tlie  then  present  Chief 
Justice  was  removed,  and  the  other  was  pre- 
tended to  his  place. 

It  being  res<^)lved  that  Fitzharris  should  be 
tried,  the  business  was,  how  to  get  Witnesses, 
to  give  evidence  to  a  jury,  and  how  to  get  ju- 
ries to  find  the  bill,  and  to  coiivict  the  prisoner^ 
which  wei*e  dltScidt  pi*eliniinnnt^, 

A  person  (sir  William  W  ailer,)  who  had  been 
one  of  the  House  of  ('ommoiis  which  had  ex- 
hibited the  Impeaciunent,  was  a  princi^»al  wit- 
ness ;  but  if  he  should  give  evi<leuce  on  the  in- 
dictment, he  knew  not  how  fiu*  he  might  bo 
hereafter  qucstionalde  and  punishable  for  it> 
when  a  parliament  should  sit  again;  but  at 
last  that  person  was  prevailed  upon  to  give  evi* 
donee,  but  by  what  means  is  best  known  to 
himself.  And  as  for  the  juries,  gvaud  and  petty, 
they  wexe  satisfied  with  tho  directicm  of  tho 
court,  that  they  not  only  might,  hut  ought  to  find< 
the  bill  and  verdict,  according  to  their  evidence. 
And  1  think  the  coui  t  was  so  far  in  the  right. 

Tliat  matter  beiug  adjusted,  a  Bill  of  Highr 
Treason  v\  as  found  against  the  prisoner;  where-* 
:  upon  he  was  presently   arraigne<l,  and  after 
I  much   contest,    and  declaration  of  the  court, 
i  that  they  con'd  hear  notlung  till  he  had  pleaded 
j  in  chief  (^hich  if  he  hiul  done,  the  pica  ho  af- 
]  terwards  pleaded  Mhich  \iasthe  jurisdicuou  oC 
I  the  court,  had  come  too  late),  he  had  leave 
given  him  to  plead  the  special  matter  of  tins. 
im{)eachment ;  aiid  accordinglj^  counsel  were 
assigned  him  to  diaw  up  and  argue  his  Pleei 
put  In  to  thejurisdidiou   of  the  court:    which 
was,  *^  That  he  was  impeached  iu  a  superior 
court  for  the  name  treason.'* 

.  Great  endeavours  were  used  to  have  thepLes^ 
over- ruled,  without  so  much  as  hearing  tlie  pri- 
soner's counsel  for  the  maiuU\iuing  it.  Tii^  prm* 
•  tet'.ces  were,  that  the  prisoner  on  his  plea  ought 
to  Iiave  producM^l  the  record  of  hia  impeaoh'^ 
ment,  and  that  the  plea  of*  the  impeachment 
I  for  High-Treason  in  general  was  naught,  with- 
I  out  siiecifying  what  the  High-Treason  was  for. 
j  nrhicK  he  was  impeached ;  for  an  impeach* 
I  iiUbA,  <Ht  aa.mdictiiienlof  Uigk-lVeasehui  ge.- 


451]         STATE  TRIALB,  S3  Chablbs  If.  iSSl.—Procefdinga  agsimt         [4St 


neral  was  naught ;  that  the  king  had  power  to 
proceed  on  an  impeachment  or  indictment  lor 
the  same  thii)£r«  at  his  election :  That  the  alle- 
gation, **  that  Filzharris  was  impeached,  which 
impeachment  stood  in  full  force,"  not  having 
mentioned  an  impeachment  hefore,  was  naught. 
But  afterwards  the  Attorney  General  demurred, 
and  the  prLsoner  joined  in  the  demurrer.  And 
then  a  day  %va$  g'iven  to  argue  the  plea  till  Sa- 
turday the  7th  of  May,  at  which  time  the  At- 
torney  added  to  the  exceptions  he  took  to  the 
plea,  Whether  a  suit  in  a  superior  court  can 
takeaway  tlie  jurLsdiction  of  another  inferior 
court,  who  had  an  orioiaa!  jurisdiction  of  the ' 
cause,  of  the  person,  and  of  tlie  fact,  at  the  time 
<^the  iact  comm  irted  ? 

To  maintain  the  plea,  the  counsel  for  tlie 
prisoner  jil!e<^j>'ed,  that  an  impeachment  differed 
from  an  indiciuiCiit ;  the  first  was  at  the  suit  of 
the  Commons  of  Kiis;land,  and  was  like  an  ap- 
peal, or  i-athpr  an  appeal  resembled  an  impeach- 
ment;  that  the  proceeding  were  different  in 
the  trials  :  in  the  first,  the  trial  is  by  the  House 
of  Lonis ;  in  the  last,  of  a  commoner,  by  a 
jury  of  Commons.  In  the  last,  but  little  time 
wasallmved  for  givmg  or  considering  of  the 
eyidence ;  in  the  fii'st,  a  much  longer  time. 
That  this  matter  was  never  practised  before ; 
that  the  king  may  pardon  a  cnminal  prosecuted 
by  an  indictment,  but  not  by  an  impeachment 
no  more  than  if  prosecuted  by  an  appeal.  If 
he  should  be  acquitted  on  the  indictment  it 
might  be  a  question,  whether  that  may  be 
pleaded  in  bar  to  the  impeachment  j  and  it  not, 
the  prisoner  should  be  brought  twice  in  jeopardy 
ofhisUfefor  the  same  cnme  contrary  to  the 
rule  of  law. 

To  the  objection,  That  the  Plea  was  not  certain ; 
it  being  pleaded  as  an  impeachment  of  High- 
Treason,  not  setting  forth  the  High-Treason  in 
particular ;  it  was  answered,  that  an  impeach- 
ment differed  from  an  indictment :  for  oy  the 
custom  of  Parliament,  which  is  the  law  of  the 
load,  such  a  general  impeachment  is  good ;  but 
by  the  law,  a  general  indictment  of  High-Trea- 
son, without  specifying  what,  when,  where,  or 
how,  is  not  good ;  and  therefore  the  plea  of  an 
indictment  and  an  impeachment  is  nunant. 

To  the  objeciion.  That  there  was  no  hn  peach - 
ment  mentioned  before  the  averment  of  qua 
quidem  vupetitio,  it  was  frivolous  ;  for  it  was 
before  mentiore  J  that  he  was  impeached,  and 
then  by  a  necessary  consequence  there  was  an 
impeachment. 

As  to  the  objection,  Tliat  the  king  might,  in 
which  court  he  would,  prosecute  for  High- 
Treason,  it  was  little  to  the  purpose ;  for  the 
ease  did  not  come  up  to  it,  the  impeachment 
l»eing  tlie  suit  of  the  Commons,  and  not  of  the 
kmg ;  and  that  the  courts  of  Westminster-Hall 
bad  refiised  to  meddle  with  matters  relating  to 
the  parhaoient.  That  though  the  impeach- 
ment was  general,  yet  it  was  made  certain  by 
the  averment ;  that  it  was  for  the  same  crime 
tat  which  the  indictment  was :  That  the  At- 
torney-General might  have  taken  issue,  that 
there  was  no  such  impeachment  as  was  pleaded, 


or  else  he  might  have  said,  that  the  impeach- 
ment was  not  tor  the  same  treason  for  which 
he  was  indicted  ;  but  having  demurred,  he  had ' 
confessed  both  to  be  true.  That  at  common 
law,  if  an  appeal  of  murder  4iad  been  brought, 
the  king  could  not  proceed  on  the  indictment^ 
till  the  appeal  was  determined ;  that  die  jud^^, 
whereof  some  were  then  in  court,  had  given 
their  opinions  to  the  king  and  coimdl  oonoem- 
ing  the  five  Popish  Lords,  that  they  could  not 
be  tried  upon  indictments,  so  long  as  geqeral 
impeachments  vmve  depending  for  the  same 
treason  :  and  yet  their  cases  and  this  deferred ; 
there  the  indictments  were  found  before  the  im- 
peachments preferred,  and  here,  after  the  im* 
peachment. 

In  the  reply  to  ntiate  the  Plea,  it  was  uudst- 
ed.  That  it  did  not  conclude  *  si  curia  prooedere 
'  debeat'  as  well  as  '  vult,'  as  was  usual  for 
Pleas  of  that  nature  to  do ;  that  perhaps  this 
matter,  if  the  prisoner  had  been  acquitted  unon 
the  Impeachment,  might  have  been  pleaded  in 
bar  to  the  Indictment,  but  it  wvia  not  pleadabk 
to  thcjurisdiction  of  the  court ;  that  in  the  case 
of  the  Five  Lords,  the  Indictments  were  re- 
moved into  the  House  of  Lords ;  that  wpeals 
in  treasons  are  taken  Bwvy  by  the  first  of  Henry 
the  4th ;  that  in  the  Plea  it  ou^ht  to  be  averred , 
what  Lex  et  Consuetude  Parhamenti  are ;  that 
till  Articles  carried  up,  no  man  impeached  is 
obliged  to  answer ;  that  in  all  cases  of  Appeals, 
a  man  is  put  twice  in  jeopardy  of  his  life,  if  he 
be  tried  upon  an  indictment  within  a  vear. 

To  take  a  short  review  of  what  hatn  been  re- 
cited, it  was  thought  the  king's  counsel  run  the 
court  upon  a  rock,  and  it  was  hard  for  them  to 
^et  off.  T^e  court  had  advised  them  to  take 
time  to  consider  what  course  they  would  take ; 
but  the  king^s  cotmsel  were  hasty,  as  they  al- 
ways were,  when  they  were  resolved  to  carry 
a  matter  right  or  wrong;  and  having  three  had 
ways,  they  chose  the  worst. 

If  they  had  taken  issue  on  the  record,  or  th^ 
averment,  that  the  impeachment  and  indict- 
ment were  not  for  the  same  treason,  they  might 
haTe  pretended  that  the  Journal  of  the  House 
of  Lords  was  not  a  record,  or  that  the  Ddlwtes 
in  the  House  of  Commons  were  not  ffood  evi- 
dence ;  or  if  they  had  replied,  the  order  of  the 
House  of  Lords  for  trying  the  prisoner  in  the 
King's-Bench,  to  the  plea,  they  might  have  in- 
sisted on  the  power  or  ^e  House  so  to  do ;  hut 
having  demurred,  they  confessed  the  trut\k  of 
all  the  matter  of  the  plea,  and  waved  the  hrtiefit 
of  that  order,  and  stood  upon  points  of  ktw, 
either  conceded  by  the  court,  or  resolved  by  the 
judges  before,  or  such  necessary  inferences 
from  them  as  were  impossible  to  be  denied. 

It  could  not  be  denied,  but  a  greneral  im- 
peachment of  high  treason,  by  the  coetom 
of  parliament,  was  good  ;  it  could  not 
be  denied,  but,  by  the  resolution  of  the  judges 
in  the  case  of  ttie  Lords  in  the  Tower,  a  ge- 
neral impeachment  of  high  treason  stopped 
proceedings  upon  an  indictment  for  the  same 
matter.  It  did  not  differ  the  case,  that  the  in- 
dictmeata  in  the  King's^Bench  against  die 
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Lordi  woe  removed  ittto  the  Haute  of  Lords ; 
for  eveiy  one  knows  new  indictments  sught 
have  been  pwafermi  against  them  for  the  same 
farnaes.  And  if  that  l^d  been  the  veason  of  the 
judges  resdtttion,  why  did  not  the  judges  then 
in  ooofft,  aU)  or  most  part  of  whom«were  judges 
at  the  givinff  that  opinioiy  deny  the  opimon,  or 
the  reason  uledged  ?  which  they  did  not.  It 
WM  not  a  reason  to  disaliow  tlie  plea,  because 
pirtksidar  attioles  use  to  foUow  general  im- 
peacfanenls,  and  the  impeached  are  not  bound 
to  answer  tiU  the  poiticular  articles  were  exhi- 
bited, sirhich  is  trae ;  for  by  the  same  reason,  a 
deiendant  cannot  plead  an  action  depending 
against  him  for  the  same  matter  in  a  superior 
court,  unless  the  plaintiff  hath  dechuvd  against 
him  Ia  the  superior  ooort,  which  is  not  true.  It 
was  not  a  reason  that  all  records  ib  inferior 
courts  most  be  pleads  particularly,  as  mdtict- 
uentSyandthehke;  because  such  records  must 
be  certain  and  particnbur,  or  else  they  are  erro* 
neous,  and  canaothe  pleaded ;  but  an  impeach- 
ment may  be  generat 

Where  the  matter  of  a  plea  is  naught,  no 
ibnn  caa  make  it  good ;  though  whore  the  mat- 
ter of  »  pietf  is  ^od,  an  ill  torn  may  i^poil  it. 
If  theielore  a  genersd  indictmeot  or  record  is 
naught,  as  ia  all  the  cases  cited  against  the 
plea,  it  wms  no  special  averment  to  reduce  it  to 
a  cerlamtT^  or  any  form  can  make  it  a  good 
jdea :  but  a  general  impeachment  is  good,  and 
thersfore^it  may  and  must  be  pleaded  generally ; 
and  pleadiag  it  speoially  would  make  it  false,  if 
HMre  were  no  subsequent  articles,  as  in  this 
ease  there  were  not,  to  ascertain  it. 

It  is  to  no  purpose  to  run  through  all  the 
lamUe  ef  the  oounsd  or  oourt  against  the  plea, 
wfaon4hey  all  said  the  matter  of  the  plea  was 
not  in  question,  but  the  term ;  and  yet  when  so 
<^leiM»ked,  in  what  of  the  form  it  was  defec- 
tive, theof  were  not  able  to  answer.  If  it  be 
agreed  tnat  the  matter  of  a  plea  is  good^  but  it 
is  defective  in  form,  they  always  shew  how  it 
ought  or  might  have  been  mended ;  which  in 
this  case  was  never  done:  and  as  this  case  was 
new  in  several  particnhnrs,  so  it  is  in  this,  that 
in  reading  all  tne  aigoments  of  this  plea,  no 
man  kw>ws,  by  what  waa  diBCOorsed,  what  was 
tbe  point  in  question. 

After  the  argomeiita,  the  elnef  justice,  in 
show  at  least,  very  fi&voorably  oflem  the  pri- 
soner's counsel  liberty  to  amend  the  plea,  if 
they  ofnld ;  which  tiiey  (apprehending  as  they 
liadf  reason,  for  I  think  none  can  shew  how  it 
mkfrht  have  been  mended,  rather  a  catch  than  a 
favou^  refused  to  do;  whereupon  the  court 
took  time  la  consider  of  it,  and  on  the  11th  of 
May,  these  bcmg  a  great  auditory,  rather  to 
hear  bow  the  jtrages  would  bring  themselves 
oflT,  than  to  know  wdat  the  law  of  the  plea  was, 
the  chief  justice,  without  any  reasons,  delivered 
the  ophiios  of  the  court,  vapok  coniereiice  had 
with  other  jtid^,  that  his  brothers,  Jones, 
Raymond,  and  himself,  were  of  opinion  tiiat  the 
plea  was  insufficient;  his  brother  Dolben  not 
resolved,  hot  doubthig  conoermnff  it,  aild  there-' 
fore  awarded  the  jf riMiwr  ohoiwi  pleadto  the 
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indictment,  which  he  did,  Not  Guilty ;  and  his 
trial  ordered  to  be  the  nes^t  term. 

I  think  it  would  puzzle  any  person  to  shew, 
if  ever  a  oourt  of  Westminster-HalJ  thought  a 
matter  to  i>e  of  such  difficulty  as  fit  to  be  ar- 
gued, that  they  gave  their  judg:nients  aft<»r- 
wards  without  the  reasons :  it  is  trne,  that  tbe 
<^urts  of  civil  law  allow  debates  amongst  the 
judges  to  be  private  among  themselves ;  but 
the  proceedino^  at  common  law  always  vrere, 
and  ought  to  be,  in  aperta  curia.*  Had  thia 
practice  taken  place  heretofore,f  as  it  hath  of 
late  (biit  all  since  this  precedent),  no  man 
ixmla  have  known  what  the  law  of  England 
was,  for  the  year-books  and  reports  are  nothing 
but  a  relation  of  what  is  saiJ  by  the  oouns^ 
and  judges  in  giving  judgment,,  and  contain  the 
reasons  of  the  judgment,  which  are  rarely  eZ"* 
pressed  in  the  record  of  the  judgment ;  and  it 
IS  as  much  the  dnty  of  a  judge  to  give  the 
reasons  why  he  doubts,  as  it  is  of  him  who  is 
satisfied  in  the  judgment.  Men  sometimes 
will  be  ashamed  to  oner  those  reasons  in  publio^ 
which  they  may  pretend,  satisfy  them,  if  con« 
oealed ;  besides,  we  have  a  maxim  in  law  un- 
deniable, and  oJF  great  use,  that  any  person 
whatever  may  rectify  or  inlbrm  a  <(Doart  or 
jud^  publicly  or  privately,  as  Amicus  .Curite^ 
a  friend  to  the  Court,  of  a  ftieiid  to  justice : 
but  can  that  be  done,  if  the  statiders-by  know 
not  the  reason  upon  which  the  Court  pronounce 
their  judgment  P  Hail  the  three  jndsres,  "who 
were  clear  in  their  optnfon  j  given  their  reasons 
of  that  opinion,  perhaps  some  of  the  standers* 
by  m^ht  have  shewed  reasons  unthought  of  by 
them,  to  have  made  tliem  staj^ger  in,  if  not 
alter  that  opinion  ;  or  if  justice  Dolben .  had 
given  the  reason  of  his  doubt,  perhi^ts  a 
stander-by  might  have  shewn  him  a  reason 
unthought  of  by  him,  which  would  hove  made 
him  positive  that  the  plea  was  or  waa  not  m 
good  plea. 

If  a  man  swears  what  is  true,  nxA  knowhig  k 
to  be  true,  though  it  be  logically  a  tra^  as  it  is 
distinguished,  vet  it  is  morally  a  lye  ;  and  if  a 
judge  give  judgment  accortnng  to  law,  not 
knowing  it  to  bie  so,  as  if  he  did  not  kiMW  the 
reason  of  it  at  that  time^  hut  bethought  himself 
of  a  reason  for  it  afterwards,  though  the  judg- 
ment be  legal,  yet  the  pronouncing  of  it  ia 
uiijust 

Judges  ooj^ht  to  be  bound  up  by  the  reasons 

SVen  m  public,  and  not  satisfy  or  make  good 
eir  judgment  h^  after- thought  of  reasons* 
How  very  ill  did  it  become  the  chief  justiee 
Pof^ham,  a  person  of  learning  and  parts,  in  die 
attaintmg  sir  Walter  Raleigh,  of  whidi  trial 
all  since  that  time  have  complained  ?  "When  ha 
gave  his  opiinon,  that  the  affidavit  of  the  lord 

*  &  Co.  Inst  103. 

t  Of  old  time  before  £dw.  9,  tbe  teasoaa 
used  to  be  entered  on  reconi  in  cases  of  diffi* 
eulty ;  but  ever  afterwards  were  constantly 
pronounced  by  the  Conrt,  that  they  might  ba 
published  ki  the  Bookfef  Cases  and  Ji^orta» 
4Co.InBt.4. 
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Cobfaam,  iakBR  in  the  abwnce  of  sir  Walter, '  citedmoGlciMl  Sidney's  tnal,^  as  tfae^nion  of 
miffht  be  ffivett  in  cFidenee  against  him^  without  =  all  thejudces  of  E^land,  That  no  freehold 
nrodudnff  the  lord  Cobham  face  to  face  to  sir  1  was  no  challenge  to  a  luror  in  treason  at  com- 
Waltes  (which  was  desiied  by  hinv  ahhongh  i  mon  law  ;  and  colonel  Sidney's  trial  was  in  a 
fhe   lord   Cobham  was   then   fbrthoomine).  ,  county  at  large. 

When  hesQinm«Hl  up  the  evidence,  he  said,  |  But  if  it«wa8  not  a  challenge  at  commoD. 
*  Just  then  it  came  into  his  mind,  why  the  law,  I  wouldknow  h^  it  came  to  be  a  chal- 
aocuser  should  not  come  face  to  face  to  &^  ;  lenge  in  Fitzharris's  case?  There  was  x»d  m- 
prisoner,  because  he  rai^  retract  bis  en-  L  terreuiog  act  of  parliament  to  alter  the  law  be- 
dence  ;  and  whai  he  should  see  himsetf  most  tween  the  two  tnala,  that  I  know  of. 
die,  he  woald  think  it  best  that  his  fellow  Another  art  used,  was  to  challenge  for  the 
should  hreto  commit  the  like  treason;  and    king  without  cause,  wliere.no  cause  could  be 


so  in  some  sort  seek  revenge.'*  Which,  be- 
sides that  it  is  against  the  common  law,  and 
reason,  it  is  against  the  exptress  statute  of 
Bdw.  6,  which  takes  care,  that  in  treason  the 
witness  shall  be  brought  fiuse  to  face  of  the 
pierson  accused. 

.  Bid  it  become  a  just  man  to  give  his  opinion, 
and  bethink  himself  of  a  reason  afWrwards  ? 
And  I  am. mistaken  if  it  will  not  herein  appear, 
that  many  persons  oompluned  of,  have  not 
been  guilt^^  of  thessme  weidmess  or  imusdoe, 
call-  it  which  you  will ;  so  foolish  ave  tne  best 
lawyers  and  plausible  speakers,  when  tfaey  re- 
noive  Scarry  a  point,  whether  just  or  not : 
however  they  may.  deceive  the  ignorant,  yet 
Ihey  talk  and  argue  rery  absurdfy  to  the  ap- 
prenenrion  (^the  majority  of  mankind.  And 
they  had  been  sooner  discovered,  but  that  die 
discoverers  werequickly  suppressed  and  crush- 
ed, as  scandalizersof  tbeJiintioe  of  the  nation. 
And  I  thmk  this  may  be  justly  called  the  furst 
■rate  judgment  givenin  Westmmster-Hall. 

But  to  return  to  Fitzharris's  trial,  which 
•ameionthe  9tfa  of  June  ;  and  then  the  kind's 
teunsd  made  use  of  their  arts  in  managing  Uie 
jury.  And  fint,  there  were  a  great  many  per- 
sons for  jurors  to  whom  Mr.  Attorney  had  no 
•tomach  ;  some  challenged  for  cause,  for  that 
ihey  were^no  Freehoklers,  as  Jolm  Kent,  Giles 
Shute,  Nathaniel  Grantham,  and  several  others; 
•nd  ihe challenge  allowed'  to  ben  good  dnl- 
ieu^  by  all  the  Court ;  for  though  the  chief 
justice  only  spoke,  yet  alU  the  Court  assent  to 
what  one  judge  says,  if  they  de  notslMwv  their 
dissent.  I  do  not  take  notice  of  thi9,  as  com*- 
plaining  of  it^  f<^  I  think  it  is  a  good  cause  of 
challenge  in  treason  ;  but  then  I  cannot  hut 
wonder  at  the  assurance  of  the  same  king's 
counsel,  who  denied  it  to  be  a  good  cause  of 
ehaUenge  in  the  lord  Rttssel's  trials  It  is  true, 
thalwes  a  trial  in  thecjf}s  but  that  matter  had 
Bo.consid^ationin.thejudfifmflQl;  for  after  the 
k>rd  Russel's  counsel  had  been  heard,  all  the 
judges  delivered  their  opinions,  that  at  comuMm 
law,  Ko.Freehold  was  no  challenge  in  treason ; 
nnd  that  the  1  and  9  Phil,  ei  Mar.  had  le- 
trtored  the  trial  in  treason  to  ^  what  il  was  at 
oommon  law  :  of  which  number  of  judges,  sir 
Francis  Pemberton  and  sir  Thamas  Jones  wtie 
two ;  nay,  sir  Franeis  Pteroberton  asked  ]tfr. 
PoUexfen,  whether  he  found  any  resolution  at 
eommon  law,  that  no  freehold  was  a  chdlenge 
in  treastti..  And  that  judgment  is  afterwards 

;  See  Tol.  2,  |^.  31,  of  th)3  Coisotioft. 
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shewn,  such  jurors  as  thev.  did  mitlike. 

The  prisoner  was  troumed  at  this,  and  ap» 
peals  to  the  Court,  whether  the  Attoniey«Ge-. 
neral  was  not  obliged  to  shew  his  cause  of 
challenge;  but  is  answered  by  the  Court, 
that  he  need  not  till  all  the  paiinel  was  gone 
dirough,  oi;  the  rest  of  the  jurors  challei^^, 
which  is  true ;  but  had  the  prisoner  been  ad- 
vised to  challenge  the  rest  <n  the  jury,  as  he 
would  have  been  if  he  had  had  counselj  the 
attorney  must  have  wared  his  challenfie,  or. 
put  off  the  trial.  And  since  he  was  not  allowed 
counsel^,  why  should  not  the  Court, ,  according 
to  theu:  duty,  aathey  have  said  it  is,  advised 
him  so  lo  m  ?*  I  am  sure,  in  count  Coning- 
smaik's  trial,t  when  sir  Francis  Winnin^rtoa 
challenged  a  juror  without  cause  for  the  king, 
the  Court  presently  asked  the  cause;  and 
such  answer  ^as  made  by  the  prosecutor's 
counsd  as  was  made  to  Fitsliarris :  where- 
upon  the  Court  told  the  count,  that  the  way  to. 
make  them  shew  their  cause  of  chaUense,  was 
to  challenge  all  the  rest  of  the  jury ;  and  there- 
upon the  challenge  was  waved.  They  were 
different  practices,  tending  to  difiereni  ends ; 
and  aooordingfy  it  suooeeSsd  $  Fitahariis  was 
convicted,  aim  the  count  8Gi|nitted. 

Upon  the  trial  the  evidenoe  was  this ;  Fits- 
hai-nswasj.the  Slst  daVsOf  Fehnnry  1681, 
with  Everard,  and  gave  nim  heads  by  word  of 
mouth,  to  write  the  pamphlet  in  the  indict- 
ment mentioned,  to  scawfaliae  the  king,  raise 
rebellion,  alienate  the  hearts  of  the  people,  luid 
set  them  together  by  the  ears ;  the  libd  was  to 
be  presented  to  the  French  ambassador's  con- 
fessor, and  he  :Hra8  to  present  it  to  the  French 
ambassador ;  and  it  was  to  set  these  people 
together  by  the  ears,  and  keep  them  clashing 
and  mistonsting  one- another,  whilst  the  Frencn 
should  gain  Flanders,  and  then  they  would 
make  no  bones  of  England :  for  which  lib^ 
Everard  was  to  have  forty  guineas,  and  a 
monthljT  pension,  which  should  be  some  thou- 
saodSiOf  pounds.  Everard  was  to  be  brought 
into  the  cabal,  wh'eise  several  Protestants  and 
parliament-mai  came,  to  give  an  account  to 
the  ambassador  liD^Y  things  were  transacted. 
Ererard  asked  i#6at  would  be.  the  use  of  the 
libels  ?  Fitzharris  ^aid,  we  shall  disperse  diena 
we  know  how  ;  they  were  to  be  drawn  in  the 


^  See  the  Note  to  the  Cose  of.  Don  Panta- 
leon  fia,  vol.  5,  p.  466,  and  that  to  Twya'a 
Case,  vel.  6,  p.  516,  of  this  CoUectwa. 

t  See  the  Itial,  <j|/ra. 
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Mune^the  NoncodbrmistB, iadto  be  putaad 

ftthered  ii|ioii  them.    This  was  the  sum  of 

JSrfemd's  eridence. 

Mr.  Smilli  ptored  Fiftzharris's  givinflr  "in- 

«tnictioti8 10  £?eranl ;  ai)d  sir  WilliaaiWalJer 

«nd  olheni  proTed  the  libel,  and  the  disconrae 

aiwot  gaining  Flanders  and  England :  other 

witnesses  were  exanrined.  to  prove  Fitzharris's 

hand.    For  the  prisoner,  Dr:  Gates  said,  Eve*. 

nuti  told  him  the  libel  was  to  be  printed,  and 

to  be  sent  abont  by  the  penny-post  to  the  pro- 
testing lords,  and  leading  men  of  the  House  of 

Commons,  who  were  to  be  taken  up  as  soon  as 

they  had  it,  and  searched,  and  to  hare  it  found 

about  tAem.    He  said  the  Court  had  a  band 

in  it,  and  the  king  had  eiren  Fitzhanis  money 

lor  it  already,  and  woiud  give  him  more  if  it 

had  success.  ^ 

Mr.  Cornish  said^  when  he  came  irom  New- 
gate to  the  king,  to  give  him  an  account  in 

what  disposition  he  found  the  prisoner  to  make 

n  diacorery  ;  the  kinff  said,  he  had  had  him 

oftoi  belore  him  and  his  secretaries,  and  could 

make  nothing  of  wliat  he  did  discover ;  that  he 
had  ibr  near  three  months  acquainted  the  king 
he  was  in  pursuit  of  a  Plot,  of  a  matter  that 
related  much  to  .his  person  and  government, 
and  that  in  as  much  as  he  made  protestations  of 
zeal  for  his  service,  he  did  countenance  and 
l^ve  him  some  moaej ;  that  the  lung  said  he 
came  to  him  three  mcwths  before  he  appeared  at 
the  council- table. 

Colonel  Mansd  said,  that  sir  William  Waller 
gave  him  an  accoutat  of  the  business  in  tlie 
preoence  of  Mr.  Hunt,  and  peveral  others ; 
and  said,  that  when  he  had  acquainted  the  king 
with  it,  the  king  said  he  had  done  him  the. 
Creatcst  piece  of  service  that  ever  he  had  done 
him  in  his  life,  and  gave  him  a  great  many 
liMaln :  but  he  was  no  sooner  gone,  but  two 
coitfeBen  told  him,  the  king  said  he  had 
arakien  aD  his  measures,  and  Uie  king  would 
have  taken  him  off  one  way  or  other :  and  said 
that  the  design  was  against  the  Protestant 
Lords,  and  Protestant  Ptuty.  Mr.  Hunt  con- 
firaaed  the  same  thing ;  and  added,  that  he 
•aid  the  drmyn  was  to  contrive  those  papers  into 
the  hands  ot  the  people,  and  make  them  evi- 
denees  of  rebellion  ;  and  appealed  to  sir  Wil- 
ham  Waller,  who  was  present,  whether  what 
he  said  was  not  true  f  Mr.  Bethel  said,  Eve- 
lard^  before  he  bad  seen  Bethel,  or  heard  him 
speak  a  word,  put  in  an  infonnadon  of  treason 
against  him,  at  the  instigation  of  Bethel's 
■aortal  enemy;  which  information  was  so 
mnndless,  that  though  it  was  three  years 
Mere,  Tet  he  never  h^rd  a  word  of  it  till  the 
Friday  before. 

Mrs.  Wall  said,  Fitzhands  had  250/:  200/.  or 
150t  for  bringing  in  the  lord  Howard  of  £s- 
crick  ;  she  ai^eo,  that  Fitzhams  was  looked 
vpon  to  be  a  Roman  Catholic,  and  upon  that 
aceoant  it  was  said  to  be  dangerous  to  let  him 
go  near  the  kiug  i  that  hen&ver  was  admitted 
to  the  king. 

The  lord  Coosvay  said,  .that  the  king  |pad 
dcclaied  m  council,  that  J^tzhanis  bad  been 


enndoyed  bjr  him  in  some  trifling  busipesses, 
andthathe  nad  got  money  of  him  ;  but  added, 
as  of  his  own  knowledge,  that  the  king  never 
spoke  with  him  till  after  he  was  taken,  which 
was  the  98th  February  last. 

All  the  Evidence  being  over,  it  was  summed 
np  by  the  counsel.  That  upon  all  the  drcum* 
stencesof  it,  Fitzhanris  was  the  contriver  and 
director  of  the  libel ;  that  it  was  a  treasonable 
libel,  and  a  Jesuitical  desi^m  ;  tliat  the  excuse 
he  made,  as  if  Everard  drew  him  into  it,  or 
trepanned  him  into  it,  was  in  vain,  nothing  ol' 
that  being  proved.  That  Everard  could  do 
nothing  alone,  and  therefore  sir  William  Waller 
must  he  in  the  contrivance  ;  but  that  was  un- 
likely :  that  the  prisoner  would  iosinuate  that 
tt^e  king  hired  him  to  do  it,  because  the  king 
gave  him  money,  but  that  was  out  of  charity  j 
and  therefore  concluded,  with  a  great  many 
words,  that  an  English  Protestant  jury  of  19 
substantial  men  could  not  but  find  the  prisoner 
Guilty. 

The  Court  added,  that  though  pr.  Oatea 
said.  Everard  said  it  was  a  desigu  of  the  Courts 
and  was  to  be  put  on  some  Ltords,  and  into 
some  pailiament-men*s  pockets  ;  yet  Everard 
was  there  upon  oath,  and  testified  no  such 
thinff  in  the  world  ;  and  for  the  Impeachmeal 
in  the  I^ords  House,  they  were  not  to  taha 
notioe  of  it. 

After  which  the  jury  informed  the  Court* 
that  they  heard  there  was  a  vote  in  the  Uouae 
of  CoDunons,  that  the  prisoner  should  not  he 
tried  m  any  in&rior  Court;  to  which  the  chief 
iustice  said,  that  that  vote  could  not  alter  the 
law,  and  that  the  judges  of  that  Court  had  con- 
ference with  all  the  other  jut^g^es  concerning 
that  matter;  and  it  was  the  opinion  of  all  the 
jud^  of  England,  that  that  Court  had  a  juris- 
diction to  try  that  man.    After  which,  justice 
Jones  was  of  Opinion,  that  if  he  were  ac^nitteil 
on  that  indictment,  it  might  be  pleaded .  m  bar 
to  the  impeachment ;   and  justice  Raymond 
delivered  his  opinion  to  the  same  purpose.    It 
is  strange  that  a^l  the  judges  should  he  of  that 
opinion  ;  yet  before  it  was  said,  justice  Dolbea 
doubted.     It  is  more  stranjgpe,  that  if  justice 
Dolben  was  not  of  that  opinion,  he  would  hear 
it  said  he  was,,  and  not  contradict  it.    It  ia 
most  strange,  that  if  the  Judges  of  that  Couii 
were  of  that  opinion,  they  had  not  declared  so» 
in  the  arguing  or  giving  j  udgment  on  the  Plea  ; 
fc/r  that  was  tne  matter  of  it,  being  pleaded  to 
the  jurisdiction  of  the  Court,  that  toey  had  not 
power  to  try  the  prisoner  for  that  crime,  so 
circumstanced. 

If  the  Plea  had  been  over-ruled  as  to  the 
matter,  none  would  have  been  so  impertinent 
as  to  go  about  to  maintain  the  form  of  it. 

Now,  to  say  truth  in  behalf  .of  the  j^ublic^ 
and  not  on  behali'of  Fitzhacris,  the  evidence 
was  unfairly  summed  up ;  for  Fitzhanris  never 
pretended  Everard  drew  him  in,  or  was  to 
trepan  him ;  it  isjtrue,  he  asked  Everard  what 
the  design  of  the  pam|}hlet  was,  and  whether 
he  was  or  not  put  upon  it  to  trepan  others? 
Who  answered^  he  was  not.    But  atWnvarda 
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ieotkmtoprateMltoiheldiii^,  tiiatl»1iaid  m^ 
Mroe^led  a*  libel  privately  difp^vMd  -,  and  ta 
make  it  more  likely,  it  skouM  be  framed  in  dia 
NcmcoiifbmiistB  names,  to  make  kis  report  the 
more  credible  (for  of  papists  or  oburch-meB  il 
could  not  h^  believed),  to  eet  more  moa^  of 
the  king  ;  and  thai  matter,  by  aU  Us^peRStaOBa 
to  liie  witnesses,  he  mast  drove  at :  and  Aal 
wouM  at  most  be  but  a  cheat. 

A  more  criminal,  bol  less  credible  ccMiatmc^ 
tion,  is  to  believe  he  designed  to  disperae  them, 
to  excite  and  prevail  upon  the  discontenled  t» 
take  up  arms'. 

For  whatefiect  had  tiiat  pamphlet,  wkenk 
was  (for  it  was  aflerwards)  disperaed,  upon  the 
mhids  of  the  people  ?  Or  what  efieet  couklanv 
man  of  sense  think  it  could  have  ?  For.thongh. 
it  was  a  virulent,  yet  it  was  as  foohdi  a  con^ 
trived  libel  as  ever  was  writ ;  yet  I  own,  if  it 
had  been  writ  and  dbpersed  with  that  design, 
it  had  been  high-treason  within  ^  statute  of 
Kdw.  5. 

But  the  most  natural  oonstnictioB  of  Uw 
worst  deftign  of  it,  was  to  trepan  the  pallia^ 
meot<men,  and  mdce  the  libels  evidenoes  of  a 
rebellious  conspiracy:  this  Everaid  confesses 
FitKharris  told  him  was  the  dse  to  be  made  of 
them  ;  and  Everard  could  not  knoiVthe.  design 
of  them,  but  by  what  Fitsharris  told  him.  And 
Oates  well  explains  what  Bvvrard  meant  by 
the  words,* in  his  evidence,  *■  put  the  libel  on 
<  the  Nonconibrmists,'  by  what  £v«t«fd  toh^ 

him. 

But  yet  even  that,  though  in  itself  Ae  hi^-- 
estcrimeamanoanbegutttyof;  nextpntoag 
it  in  execution,  is  but  a  eonsmraey ;  which  waa 
mtklly  punished  in  Lane  and^  Knox  their  case, 
though  this  exceeded  tiiat ;  that  betug  a  desifft 
only  agunst  one  person,  this  against  many. 

Yet  though  this  was  of  no  higher  criaie  bf 
the  law,  as  now  estabbshed,  Sian  aaiisde' 
meaner,  it  was  fit  for  the  legislative  power  la 
have  punished  it  in  ike  manner  it  waapunished  | 
which  yet  the  legislative  poweronriit  taneseni 
as  an  injury,  for  an  inferior  CourTa  'anatekug 
the  exercise  of  that  power  out  of  their  haada, 
which  only  belongs  to  the  supreme  authority^ 
That  this  crime,  upon  construction  (^  the  cvi« 
dence  taken  in  the  best  sense,  is  no  treaaon  ; 
though  the  libd  shoidd  in  all  {»robabJity  indta 
the  subject  to  levy  war^  which  it  was  not  likdy 
to  do,  or  if  in  fact  it  had  been  tke  cause  of  a 
rebeUion,  yet  if  it  was  not  designed  by  the  «««i- 
trivertothat  purpose,  it  was  not  treason  by 
the  statute  of  Edword  3,  or  Chailcs  «,  Ihr  ia 
the  last  statute,  it  is  designing  to  levy  war^  and 
in  the  statute  of  Edward  S^  it  isa  strained  oon- 
struction,  to  make  designing  to  levy  war^tica* 
son;  yet  none  ever  pretended  to  stramtha  sense 
of  that  statute  fkrther  thandesiffning  to  do  it. 

If  the  01  effects  the  libel  did,  or  might  pro* 
dnoe,  made  it  treaifon,  then  sir  Samuel  Aatny 
who  read  it  in  couft  at  the  trial,  and  tbepinter 
that  aftowards  printed  and  published  il,  asd 
sir  William  Waller  who  read  it  to  Mr.  Hunt, 
and  others,  were  guilty  of  Treason ;  ftir  the 
hbel  carried  no  venom  or  ehitta  with  4t  tibi 


beine  too  nearly  pressed  by  the  Altomey-Oe- 
nerail,  be  said,  Fitzltarris  told  him  the  use  of 
the  libels  were  to  disperse  tbeni  he  knew  how  ; 
that  they  were  to  be  drawn  in  the  name  of  the 
?foncoDformi5t9,  and  "put  upon  them.  And 
Gates  said,  ^verard  said  the  libels  were  to  be 
printed,  and  sent  abroad  by  the  penny^post  to 
the  protesting  Lords,  and  leading  men  of  the 
House  of  Commons,  and  the  persons  seized 
vrith  them  in  their  pockets  ;  which  is  all  strong 
evidence  that  the  libel  was  designed  to  trepan 
others ;  and  that  was  all  along  the  import  of 
Fitzharris's  questions,  though  cunnhigly  n<H 
answered  by  some  cf  the  witnesses,  and  as 
cnnningly  omitted  in  summing  up  the  evidtace. 
It  is  true,  the  chief  justice  said,  Everard 
■aid  no  such  thing  as  Oates  had  said  ;  but  wlw 
was  not  Everard,  who  was  then  present,  asked, 
whether  he  said  what  Oates  had  given  in  evi- 
dence? 

There  cannot  be  shewn  any  precedent  where 
a  witness  contradicts,  or  says  more,  or  less  than 
a  witness  that  went  before  ham,  by  the  hear- 
say of  that  witness  ;  but  the  first  witness  is 
asked,  what  he  sa^s  to  it  P  Why  was  not  sir 
William  Waller,  wiio  was  also  present,  asked 
what  he  said  to  the  evidence  of  ]VIr.  Mansel 
and  Mr.  Hunt?  And  who  it  was  that  m- 
Ibrmed  sir  WiDiam  wlyat  the  king  said  ?  It 
was  no  way  in  proof,  nor  pretended  by  Fitz- 
harris,  that  any  person  was  concerned  m  that 
matter,  but  Everard  and  Fitzharris,  though  it 
^as  shrewdly  suspected  by  the  House  of  Com- 
mons ;  and  no  man  that  reads  the  trial,  but 
Mieves  there  were  many  more  concerned  not 
yet  discovered  :  but  the  counsel  might  have 
Brought  in  anyjudgeof  theXlourt  by  the  head 
and  shotdders  to  be  a  confederate,  as  well  as 
afr  William  Waller,  who  was  a  Jack-a-lent  of 
tiieir  own  setting  up,  in  order  to  knock  him 
wwn  again. 

ItVas  not  pretended  by  Fitzharris  thltt  the 
King  gave  him  any  money  to  frame  that,  or  any 
«ther  libel ;  there  was  evidence,  that  he  had 

>t  money  of  the  king  for  some  little  matter 

Sf  «MAa       I  , I    •  ■  _<•  m»  •  • 


Fitzharris  was  an  Irish,  papist ;  it  was  plain 
lie  was  the  only  visible  contriver  of  the  libel; 
Who  were  behind  the  curtain  is  not  plain,  and 
•o  know  them,  was  the  design  of  the  impeach- 
ttient 

It  was  plain  it  was  a  devOisb  Jesuitical  design, 
as  the  Court  and  connsel,  in  summing  up  the 
evidence,  agreed  it  to  be ;  it  was  plain,  that 
the  Kbel  was  such,  that  if  dispersed  with  inten- 
tion to  stir  up  the  king's  subjects  against  him, 
it  had  been  high-treason  within  the  statute  of 
^^*^^f^e  ^ing '  but  what  tlie  intention  of 
the  contriving  of  the  libel  was,  was  not  very 
certain  ;  and  therefore,  consequently,  what  the 
orimeofit  was,  was  uncertain. 

To  take  the  evidence  aU  tibe  ways,  as  to  the 
design  of  the  contriving  of  the  hoel,  it  is  ca- 
JKible  of  being  interpreted ;  the  eaaest  con- 
Ktruction  is  to  say,  he  framed  a  libd  with  in- 
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nuire,  for  bang  inoKd  by  FMiarm  or  ETeni^ 
or  fur  bebfif  puUiBhcd-by  either  of  them,  than  if 
puUitfacd  By  another  person. 

The  difierence  is,  Astrey  read  it  aload,  as  bis 
doty ;  the  printer  printed  and  published  it  for 
gain ;  sir  Wilham  Waller  pablished  it  as  a  no- 
velty; and  if  Fitzharris  ooDtrived  it,  to  put  it 
upon  the  nonconlbnnist,  or  parhainent^men, 
and  not  to  stir  up  a  rebelUoo,  thoufjrfa  it  tended 
to  .all  the  ill  consequences  mentioned  in  his 
MulictiseBt,  tret  it  was  not  treason. 

Botitinilbe  ur^,  how  shall  Fitzharris's 
intentions  beprored  ?  It  was  a  question  which 
made  a  nii§^ty  sputter  in  argfuing  the  plea. 
How  shall  it  be  proved,  that  the  impeachment 
was  ibr  the  same  treason  for  which  the  indict- 
ment was  ?  But  in  the  trial  of  Fitzharris,  that 
oaestion  was  fully  cleared ;  for  it  was  proved 
there,  thatthe  very  libel  then  produced  in  court, 
was  the  same  hbel  read  in  the  House  oi  Com- 
mons, upon  which  the  impeachment  was  voted. 

And  to  say  truth  nothing  can  be  put  in  issue, 
bat  is  capable  of  trial  i  quo  tmuno  a  tnins'  is  done 
in  aft  overt  acts  of  a  desi^,  is  one  of  Sie  main 

Jnestions  ;*  or  to  speak  m  ktw  phrase,  whether 
onepwdUorii  or  not,  an  adverb  of  great  use 
and  sense,  though  heretofore  slighted ;  and 
uoder  whwh,  1  believe,  a  great  many  persons 
will  be  enforced  to  shelter  tierosehres  from  be- 
Bg  punished  by  the  hw  establislied. 

So  man  will  pretend  that  hbel  did  any  man 
mischief  but  the  contriver;  nor  in  probability 
could  have  done,  if  not  used  to  the  purpose 
Erenurd  said  to  Gates.  Yet  other  persons  have 
bt^enguihyofas  illegal  acts,  of  worse  conse- 
quences in  prospect,  and  much  worse  in  effect, 
and  it  did  not  amount  to  treason.  ^  I  dare  say, 
the  allegation,  that  they  disturbed  the  kingdom 
by  thctr  acts;  and  war  caused  to  be  moved 
againsttheking,  istrueof  them,  and  they  are 
guiHy  of  all  the  aggravations  used  in  indict- 
Baents  of  treason. 

To .  inalanee  in  some  of  many ;  did  it  not 
make  a  mighty  heart-burping  in  the  city 
agamst  the  government,  and  raised  great  jea- 
lousies between  the  king  and  people,  when  the 
sherifis,  North  and  Rich,-  were  imposed  on  the 
city?  i>idnotthe  taking  away  the  city's  ri^ht 
of  efectiog  sheriffSf.bnd  the  suspicions  for  what 
end  it  was  done,  besides  the  illegalities  that  fol- 
lowed ;  if  what  sir  Edward  Herbert  says  in  his 
late  VhMUcation,  fol.  id.  be  htw,  as  it  huth  an 
a^cetm  if  it  were,  that  grand  juries  returned 
by  mh  m  are  aheriffs  in  tact,  but  not  in  right, 
are  illegal,  and  convictions  on  their  prasont- 
mcirtsareiUml  and  void,  give  great  distur- 
haaoe:  and  that  opinion  seems  to  be  oounte- 
aanc^  by  my  Idrd  Coke's  thiid  Instit.  fol.  39. 
m  hia  uomment  on  the  llth  of  Hemy  4.  and 
oo&sequeatly  my  lord  Russel's,  aad  other  at- 
tainders void?  Did  it  not  add  to  the heart- 
burniog,  the  panishinff  those  citizens  as  riotenr 
who  were  at  Gufldhall,  innooeatly  contesting 
dior  rigiil  ofelecting?  Wto  it  not  an  hicrease 

*  See  the  Trial  of  Woodbame,  poif,  a.  d. 
1791. 


of  the  mischief,  the  bringing  the  Quo  Warranto 
against  the  city,  whereby  the  credit  of  the  city 
waslMt,and  many  orphans  starved,and  more  im- 
poverished, beyond  me  possibility  of  recovery  ? 
Audit  was  yet  heightened  by  the  judgment 
given  in  the  highest  ease  that  e%'er  came  hito 
Westminster-hidl,  by  two  judges  only,  and  that 
without  one  word  of  reason  given  at  tiie  iiro- 
nouncing,  according  to  the  patten  of  Fitz- 
harris's  case,  and  was  the  second  route  judg- 
ment. Did  it  not  fright  all  honest  men  from 
being  on  criminal  juries,  when  Wilmer  was  so 
iUe^aily  prosecuted  ibr  not  giving  a  verdict 
against  his  conscience,  by  an  homine  replegianda 
and  information  ?  And  did  not  that  make  all 
merchants,  who  had  transactions  beyond  sea, 
airaid  to  send  their  servants  thither,  for  fear 
they  might  be  laid  by  the  heels  till  they  fetched 
them  back  again  ?  Iiid  it  not  startle  the  Lords 
and  the  leading  men  of  the  House  of  Commonsi 
mentioned  so  often  in  Fitzharrui's  trial,  wheo 
the  earl  of  £$sex,  lord  Russel,  colonel  ifidney,* 
Mr.  Hampden  and  several  others,  Mere  dap* 
ped  up  close  prisoners  in  the  Tower  P  Did  it 
not  deter  an  honest  man  fh>m  appearing  to  wit- 
ness the  truth,  xvhen  sir  Patience  Ward  was 
convicte<l  df  perjury ;  Did  it  not  provoke  two 
great  and  noble  families,  when  the  lord  Russel 
and  colonel  Sidney  were  so  iUegally  and  un-^ 
handsomely  dealt  withal,  as  shall  be  hereafter 
declared  ?  Did  it  not  provoke  all  the  luitiony 
except  the  clt*rgy  and  soldiery,  when  all  the 
charters  of  England  were  seized,  and  not  re- 
granted,  but  at  excessive  rates,  to  the  starving 
the  poor,  who  should  have  been  fed  with  the 
money  which  went  to  purchase  the  new  char- 
ters, and  reserving  the  disposition  of  all  tlie 
places  of  profit  and  nower,  within  the  new 
corporations,  to  tlie  King,  but  which  indeed 
the  confetlerates  shared  among  themselves? 
Nay,  the  very  election  of  burgesses,  the  free- 
ness  ofwhicliis  the  great  fundamental  of  Uie 
government,  was  monopolized,  and  put  into  a 
tew  hands.  Did  not  the  unreasonable  fines  and 
cruel  pimisbments  inflicted,  onpress  many, 
terrify  all,  and  consequently  made  the  govern- 
meut  odious  to  the  subject  1'*  Did  not  the  cruel* 
ties  acted  in  the  West,  enrage  above  a  third 
part  of  the  nation  ?  Did  not  the  turning  out 
many  of  the  soldiery  and  cleigy,  without  any 
reason ;  and  for  that  purpose  erecting  arbitrary 
courts,  and  gianting  dispensations  to  persons 
by  law  disabled,  to  enable  them  to  have  and 
enjoy  the  places  and  offices  of  suofa  as  were  il» 
legally  turned  out,  and  of  all  who  should  ba  in 
like  manner  turned  out  ?  And  was  it  not  seen 
what  the  consequences  of  those  things  would 
be,  by  all  who  did  not  wink  their  eyes«  or 
who  were  not  blinded  by  the  profit  they 
made  of  such  illegal  and  cruel  acts  ?  Wa* 
not  the  king  at  last  sensible,  that  the  oonse* 
qnence  of  what  isbefore  recited  would  be  what 
afterwards  happenad?  And  did  he  not  in  lesa 
than  a  month's  time,  when  too  late,  th^w 
down  all  that  Babel  of  oonfinion  which -had 
been  so  long  a-buikliogP  and  did  all  in  bis 
poapeTi  andwaoUhafadaQeiniKeiflieaNild^ 
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to  Have  sft  thrngs  as  right  as  they  were  before 
&e  paiiiament  S  Oxoq  ?  for  from  tbeooe  the 
extravagancies  may  be  dated.  But  alas !  more 
misdiief  can  be,  and  weB  done  by  weak  braiwi, 
than  the  best  wits  can  reliieTe;  those  that 
weie  dead  could  not  be  brought  to  liie ;  the 
restitution  of  the  city  ^s  charters  was  but  in  shew 
a  relief.  How  shall  all  those  defend  themselres 
who  have  acted  under  afl  the  illegal  sheriife 
constituted,  and  not  elected  ?  How  shall  those 
defend  themselves,  who  have  acted  under  offi- 
cers appointed  by  the  new  charters,  which  by 
the  restitution  are  eone  as  if  they  never  had 
been  ?  How  shall  snerifis,  gaolers,  and  other 
effioers,  who  have  had,  or  now  have  custody  of 
prisoners,  and  having -not  taken  the  test,  trust 
to  the  validity  of  a  dispense,  behave  them- 
aelves  ?  Shall  they  continue  to  keep  their  pri- 
aoners  in  custody,  or  let  them  go  ?  If  the  last, 
they  are  subject  to  actions  of  esciq^e ;  if  the 
first,  they  are  liable  to  false  imprisonment. 
These,  and  a  great  many  more  mischiefs,  not 
yet  seen,  are  me  natural  results  of  these  illegal 
actions. 

I  never  reflect  on  these  things,  but  I  remem- 
lier  Tuily,  in  his  Offices,  lays  down  as  a  rule, 
that  nothing  is  profitable  but  what  ^s  honest, 
and  gives  many  reasons  for  it ;  but  nothing  so 
convincing,  as  the  examples  he  brings  in  pub- 
lic and  private  matters.  And  tbougn  the  em- 
pire was  vast,  and  he  bore  a  great  figul^ 
m  it,  and  was  very  knowing,  and  was 
well  read  in  the  Greek  and  Roman  histories, 
yet  he  was  not  able 'to  bring  a  hundredth  part  of 
examples,  to  prove  his  position,  as  have  been 
in  this  little  island  in  the  space  of  eight  years. 
And  the  persons,  by  whose  advice  these  things 
were  transacted,  are  the  more  inexcusable,  if 
it  be  true  what  a  certain  nobleman  (who  bore 
a  considerable  character  in  the  two  late  kings 
council^  once  said  to  me  was  true.  He  was 
complaining  that  the  king  was  misled  by  the 
advice  of  his  lawyers.  Tasked  him  whether 
the  king  put  his  judges  and  counsel  upon  doing 
what  was  done,  without  considering  whether  it 
was  legal,  as  the  common  vogue  was  he  did ; 
or  that  his  lawyers  first  advised  what  to  be 
done,  was  law?  He  answered  me.  On  his  ho- 
nour, the  king*s  counsel  at  law  f^  advised, 
the  king  might  do  by  law  what  he  would  have 
done,  before  he  commanded  them  to  do  it. 

Yet  I  agree,  none  of  the  matters,  though  so 
inconvenient  and  g^evous,  are  treason  by  the 
statutes  of  Ed.  3.  or  Car.  9. 

For  profit  in  some  cases,  revei^  in  others, 
the  endeavouring  means  to  escape  punishment, 
and  a  natural  propensity  to  cruelty  in  many, 
ware  the  true  ms  driven  at ;  and  not  the 
bringing  their  prince  into  the  hatred  of  his'  sob* 
jacts,  though  that  was  a  necessary  consequent 
of  aH  recitS,  and  of  many  more  matters  omit* 
ttd.  And  let  Fitzharris's  crftfte,  and  those  re- 
eited,  be  but  examined,  his  was  but  a  pecca- 
dith>tothe  least  of  thoee;  though  this  was 
detod  by  an  Irish  papist,'  ahid  thelie  hj^  English 
irotealantB,  sons  of  the  church  of  England  as 
lytew  Mtablishfid,  as  they  call  tlieiiiselfcs  $ 


tboush  I  deobt^  not  sincere  preteattots,  as  my 
lord  Rusael  said,  words  which  were  matter  of 
laughter  to  those  who  brought  him  to  tiia 
block. 

But  though  neither  Fitzharris's  crime,  takea 
in  the  last  sense,  nor  the  above  crimes,  were 
high-treason  by  any  statute ;  and  the  juc^ea 
have  not  po^er  to  punish  any  other  tK»sons : 
yet  in  all  tm^s  the  parliaments  have  practised^ 
and  it  is  necessarily  incident  to  all  sunr^ne 
poivers,  in  all  g^ovemuients,  to  enact  or  declare 
extravagant  crimes  to  be  greater  than  by  the 
establisbed  law  they  are  declared  to  be,  not  by 
virtue  of  the  clause  in  the  statute  of  Edward  the 
third,  whereby  some  have  by  mistake  thought 
that  a  power  was  reserved  to  the  parliament  to 
declare  other  matters  treason  than   what  is 
therein  expressed :  For  admit  that  clause  had 
been  admitted,  there  are  none  can  doubt,  but 
in  point  of  power,  the  parliament  could  (how 
far  m  justice  they  might,  is  another  question) 
have  declared  any  other  matter  to  be  treason ; 
and    the  words    of  that   clause    are    very 
improper  expressions,  either  to  vest  or  serve 
a  power  in  the   parliament ;   for  the  words 
are    only   proh3>itory  to  the  judges  to   ad- 
judge any  other  matters  treason  than  those 
expressecf  in  the  act,  though  they  were  some- 
what  like   those   expressed;    and   therefore 
m^ht  be  supposed  treasons ;  and  it  is  a  sort  of 
monition  to  offenders,  that  they  should  'not 
presume  to  be  guihy  of  enormous  crimes^  upon 
presumption  that  they  were  not  ti'easotts  wittiin 
that  act.  For  in  tiie  preamble  it  is  said,  because 
'many  other  like  cases  of  treason  (which  in  sense 
are  cases  like  treason  declared  in  that  act)  may 
happen  in  time  to  come,  which  could  not  l>e 
thought* of  or  declared  at  that  present;  there- 
fore if  any  such  should  happen  before  any 
justice,  the  justice  should  tarry,  and  not  pro- 
ceed to  give  iudgment  of  treason  on  it,  till  it 
should  l^  judged  in  parliament  treason  or  fe- 
lony.   How  wdLthe  judges,  in  late  days^  have 
observed  this  prohibitory  kw,  let  the  worid 
judge ;  and  most  certainly  the  parliamelit  might 
nave  declared  in  Fitzharris's  case,  as  they  may 
in  those  other,  that  the  crimes  were  treasooy 
felony,  mt^rision  of  treason,  trespass,  or  what 
other  crime  known  in  the  law,  and  inflict  what 
punishment  they  thought  fit :  and  it  is  no  in- 
justice for  the  supreme  power  to  punish  a  foct 
m  a  higher  manner  than  by  law  established^  if 
the  fact  m  its  nature  is  a  crnne,  and  the  cir- 
cumstances make  it  much'  move  heinoua  than 
ordinarily  such  crimes  are.  It  vi'as  mtt  iii|iHtice 
in  the  parliament  of  the  second  and  third  of 
Philip  and  Mary  to  enact,   that  Smith  and 
others,  who  were  supposed  to  be  (guilty,  as 
accessaries  to  a  barbarous  murder,  and  Were 
equally,  if  not  more  guilty  than  the  prino^al, 
to  enact,  as  they' did,  that  if  they  sooidd  be 
found  guilty  as  aooessaries,  thc^  shoutd  not 
have  thei^deigies,  wliich  at  the  time  of  eom-> 
mittingthe  foct  accessaries  to  murder  were  al- 
lowed to  have.    It  is  true,  tpdedare  or  enact 
a  fact,  after  it  is  committed,  to  be  a  oime, 
which  iriien  eommitled  was  in  itself  BODe,  mch 
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as  traaaporting  wool  beyond  sea,  and  the  like, 
would  be  bigh  injustice. 

It  has  akeady  (to  a  Note  to  p.  fi36)  been  bti- 
mated,  that  this  Cose  of  Fitzhanis  presents  ano- 
ther proof  of  the  unsettiedness  and  irregularity 
of  the  *  Lex  ei  Consoetado  ParUamenti.'  In 
the  dispute  which  occurred  in  the  year  I67I9 
eooceming  the  right  of  the  Lords  to  alter 
Money -BuU,  they  required  to  see  the  **  charter 
or  oootract  by  wuicb  they  had  divested  thera- 
cdYes  of  that  right,  and  appropriated  it  to  the 
Commons  with  an  exclusion  of  themselves ;" 
to  which  requisition  the  Commons  prayed  they 
might  **  answer  by  another  question.  Where 
is  that  record  or  contract  by  which  tlie  Com- 
mons submitted  that  Judicature  should  be  ap- 
propriated to  the  Lords  in  exclusion  of  them- 
■elres  ?  Whererer  your  lordships  find  the  last 
record,  th^  will  shew  the  fii'st  indorsed  upon 
the  hack  of  the  same  Roll."  It  may  be  ques- 
tioned whether  this  conceit  was  worthy  of  in- 
troduction into  a  solemn  debate  between  two 
ff^eai  Ic^gi^ive  bodies  concerning  some  of 
dieir  most  important  rights :  and,  ailer  all,  the 
jest  possess^  not  the  indispenaible  requisite, 
novelty :  it  was  merely  a  repetition  of  the  old 
jocular  call  upon  the  Pope  to  produce  Con- 
stantine's  Grant  of  the  Papal  Patrimony.  Mr. 
HatselFs  four  volumes  (but  especially  the 
find  and  Srd)  of**  Precedents"  abound  in  proofs 
of  the  unsettiedness  and  irregularity  of  this 
*  Lex  et  Consuetude,'  with  respect  even  to 
EBatters  of  moat  essential  import,  sudi,  for  in* 
i^tances,  as  whether  and  to  what  extent  the 
House  of  Commons  is  a  Court  of  Record  (see 
vol.  3,  c*  4),  whether  the*  House  of  Commons 
can  administer  an  oath  (see  vol.  3,  c.  10).  His 
observations  upon  this  last  subject,  he  con* 
eludes  with  a  very  salutary  and  memorable  re- 
fleetioa :  **  I  trust,"  says  ne,  **  that  the  House 
of  Conunons  having  desisted  now  for  so  great 
a  length  of  time  from  taking  any  even  the  most 
loleoui  examinations  upon  oath,  it  will  never 
be  proposed  to  recur  to  that  measure  a^in,  as 
it  is  highly  essential  in  this,  as  well  as  m  every 
other  part  of  their  conduct,  that  the  House  of 
Commons  shouM  not  appear  desirous  of  ex- 
ceeding the  limits  of  thew  acknowledged  au- 
thority ;  or  of  going  beyond  those  boun£  whidi 
are  set  to  their  power  oy  the  law  and  consti- 
tution of  the  country." 

The  first  earl  of  Chatham  Tery  indignantly 
npdled  the  doctrine  of  the  indefiniteness  of 
-what  Is  called  Privilege  of  Parliament  In  re- 
p^fing  to  a  Speech  of  the  first  eari  of  Mans- 


i!d: 


**  The  principlea  of  the  English  laws  are 
■uffidently  clear :  they  are  founded  in  reason, 
and  are  the  master- piece  of  the  human  under- 
atanding ;  but  it  b  in  the  text  that  I  would  look 
§0T  a  di^ctioa  to  my  judgment,  not  in  the  com- 
mentaries of  modern  professors.  Tlie  noble 
lord  assures  us,  that  ne  knows  not  in  what 
•ode  the  kw  of  pariiament  is  to  be  found ;  that 
tha  Houfe  of  Conuooasj  when  they  act  aa 
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judges,  have  no  law  to  direct  them  but  their 
own  wisdom ;  that  their  decision  is  law  ;  and 
if  they  determine  wrong  the  sulgect  has  no  ap- 
peal but  to  Heaven.  \Vhat  then,  my  lon&, 
are  all  the  generous  efforts  of  our  ancestors, 
are  all  those  glorious  contentions, '  by  which 
they  meant  to  secure  to  themselves,  and  to 
transmit  to  their  posterity,  a  kno^vn  law,  a 
certain  rule  of  livmg,  reduced  to  this  conclu- 
sion, *  that  instead  of  the  arbitrary  power  of  a 
*  king,  we  must  submit  to  the  arbitrary  power 
'  of  an  House  of  Commons.'*'  If  this  be  true, 
what  benefit  do  we  derive  from  the  exchange  ? 
Tyranny,  my  lords,  is  detestable  in  every 
shape ;  but  in  none  so  formidable  as  when  it  is 
assumed  and  exercised  by  a  number  of  tyi*ants. 
But;  my  lords,  this  is  not  the  fact,  this  is  not 
the  constitution ;  we  have  a  law  of  parliament, 
we  have  a  code  in  which  every  honest  man 
may  find  it.  We  have  Magna  Charta,  we 
have  the  Statute  Book,  and  the  Bill  of  Riglits. 
If  a  case  should  arise,  unknown  to  these  great 
authorities,  we  have  still  that  plain  English 
reason  left,  which  is  the  foundation  of  all  our 
English  jurisprudence.  That  reason  tells  us, 
that  every  judicial  court,  and  every  political 
society,  must  be  vested  with  those  powers  uid 
privilege  which  are  necessary  for  performing 
the  omce  to  wllich  they  are  appointed.  \% 
tells  us  also,  that  no  court  of  justice  can  havo 
a  power  inconsistent  with  or  paramount  to,  the 
known  laws  of  the  land :  that  the  people,  whea 
they  choose  their  ropresentatives,  never  mean 
to  convey  to  them  a  power  of  invading  the 
rie^hts,  or  trampling  upon  the  liberties  of  thosa- 
whom  they  ropresent.  What  security  would  * 
they  have  tor  their  rights,  if  once  they  admitted 
that  a  court  of  judicature  nii^ht  determine 
every  question  that  came  before  it,  not  l^y  any 
known,  positive  law,  but  by  the  vague,  unde- 
terminate,  arbitrary  rule,  of  what  the  noble 
lord  is  pleased  to  call  the  wisdom  of  the  court  ? 
With  respect  to  the  decision  of  tlie  courts  of 
justice,  I  am  far  from  denying  them  their  duo 
weight  and  authority  ;  yet  placing  them  in  the 
most  respectable  view,  I  still  consider  them, 
not  as  law,  but  as  an  evidence  of  the  law,  and 
before  they  can  arrive  even  at  that  degree  of 
authority,  it  roust  appear,  that  they  are  founded 
in,  and  confirmed  oy  reason:  that  they  are 
supported  by  precedents  taken  from  good  and 
moderate  times ;  that  they  do  not  contradict, 
any  positive  law ;  that  they  are  submitted  to 
without  reluctance,  by  the  people ;  that  the^ 
are  unquestioned  by  the  legislature  (which  la 
equivalent  to  a  tacit  confirmation) ;  and  what, 
in  my  judgment,  is  by  far  the  moat  important, 
that  they  do  not  violate  the  spirit  of  tne  con-* 
stitution.  My  kirds,  jthis  is  not  a  vague  or 
loose  expression :  we  all  know  what  the  coui 
stitution  is ;  we  all  know,  that  the  first  prin* 
ciple  of  it  is,  that  the  sulgect  shall  not  be  go- 
verned by  Uie  arbitrium  of  any  one  man,  or 
body  of  men  (less  than  the  whole  legislature), 
but  by  certain  lawa,  to  which  he  has  virtually 
given  his  consent,  which  are  open  to  him  to  exa« 
mine,  and  not  ^yond  his  alnCty  to  understands*^ 
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made  in  this  kingdom,  he  miglil  be  tried  in  the 
court  of  Kin^'s-Bencb)  or  by  Commiflnon  of 
Oyer  mid  Terminer  in  any  part  of  England,  for 
facts  arising  in  Irehmd ;  and  tbat  this  arraign- 
ment there  (he  bemg  never  tried  upon  it)  uraa 
not  suffidentto  exempt  him  from  being  tried 
here ;  beeanse  till  a  trial  be  passed,  and  there 
be  a  oonvictiun  or  acxiuittal  thereupon,  an  ar- 
raignment, barely,  is  no  plea :  for  in' such  cases 
the  party  is  pat  twice  m  danger  of  bis  life^ 
wbich  only  is  the  thing  the  law  in  such  eases 
looks  vheac  to  present*  He  then  desired  tbne 
for  his  witnesses,  which  they  told  bim^he  could 
not  do  till  afler  plea  pleaded ;  whereapon  he 
pleaded  Not  Guilty,  and  put  himself  upon  tbe 
country  for  his  trial.  And  after  some  consi- 
deration had  about  time  to  be  attowed  him  to 
bring  his  witnesses  from  Ireland;  the  court  ap- 
pointed the  day  for  his  trial,  to  be  the  first 
Wednesday  in  next  term,  whi<4i'wa8  fuR  Are 
weeks  time. 

And  accordingly  on  Wednesday  the  8di  of 
June,  in  Trinity-Term,  he  was  brought  to  his 
trial ;  and  proclamation,  as  m  snob  tsases  s 
usual,  being  made,  it  proceeded  thus : 

CL  ^  Cr.  Oliver  Plunket,  hold  up  thy 
hand,  mose  good  men  which  thou  shah  hear, 
called,  and  penMMiaUy  appear,  are  to  pass  be- 
tween, &c. 

Plunket,  May-  it^pieaise  your  lordship,  I 
have  been  kept  close  prisoner  for  a  lonj^  time, 
a  year  and  an  half  in  prison :  when  I  eame 
from  Ireland  hither,  I  was  told  by  peiBons  of 
gnod  repute,  and  a  oounseUor  at  law,  that  I 
could  not  be  tried  here ;  and  the  ret^sons  they 
gave  me  were,  that  first  the  statute  of  Henry  8*, 
and  all  other  statutes  made  here  were  not  re- 
ceived in  Ireland,  unless  they  were  an  express 
mention  made  of  Ireland  in  ihem  r  so  Aat  none 
were  received  there  but  such  as  were  before 
Poyning's  act.  So  I  came  with  that  persua  • 
non  that  I  could  not  be  tried  here,  tiu  at  my 
arraignment  your  lordships  toM  roe  it  was  not 
so,  and  that  I  must  be  tried  here,  though  there 
was  no-express  mention  made  of  Ireland.  Now, 
my  lord,  upon  that,  whereas  my  witnesses 
were  in  Ireland,  and  I  knew  nothing  of  it,  and 
the  Records  upon  which  I  veiy  muoh  rely 
were  in  Ireland,  3rour  lordship  was  pleased  to 
give  me  time  from  the  4th  of  the  last  month  to 
this  day  ;  and  in  the  mean  time,  as  yoor  lord- 
ship had  the  afiidavit  here  yesterday,  and  as 
captiun  fticbiardson  can  testiry ,  I  have  not  dis- 
patched  only  one,  but  two  to  Ireland,  iolo  the 
counties  of  Armafi^h,  Dublin,  &c.  and  where 
there  were  records  veir  material  to  my  de- 
fence ;  but  die  clerk  of  the  crown  would  not 
give  me  any  copy  of  any  record  at  all.  unlesv 


A.D. 

The  3rd  of  May,  1681,  in  Easter,  38  Car. 
Dr.  Oliver  Plunket  was  arraigtie<l  at  the  King's 
Bench  bar  for  high-treason,  for  endeavouring 
and  compassing  the  king's  death,  and  to  levy 
war  in  Irekma,  and  to.  alter  the  true  religion 
there,  and  to  introduce  a  fore^  power :  and 
at  his  arraignment,  before  bis  plea  be  ui^ged 
fiir  himself,  that  he  was  indicted  of  the  same 
high-treason  in  Ireland  and  arraigned,  and  at 
the  day  for  his  trial,  the  witnesses  against  ^him 
did  not  appear;  and  therefore  he  desired  to 
know  if  he  codd  be  tried  here  for  the  same 
fact.    The  Court  told  him,  that  by  a  statute 

*  '  I  do  appoint  Francis  TyUm  and  Thomas 
*  Basset  to  print  the  Trials  of  Edward  Fitz- 
<  Harris  and  Oliver  Plunket  j  and  that  no  others 
'  presume  to  print  the  same.  F.  Pemberton.' 
«  t  '<  Plunket,  the  Popish  Primate  of  Armagh, 
^vas  at  this  time  brought  to  his  trial.  Smsxe 
lewd  Irish  priests,  and  others  of  that  nation, 
hearing  that  England  was  at  that  time^iisposed 
toheancen  to  good  swearers*,  thought  them- 
selves well  qualified  for  the  employment:  so 
they  came  over  to  swear,  that  there  was  a 
great  plotin  Ireland,  to  bring  over  a  French 
Army,  and  to  massacre  all  the  Engiish.  The 
witnesses  were  brutal  and  profligate  men :  yet 
the  earl  of  Shaflsbury  cherish^  jlhem  much : 
they  were  examined  by  ^e  parliament  at  West-' 
minster :  and  what  they  said  was  believed. 
Upon  that  encouragment  it  was  reckoned  that 
we  should  have  witnesses  come  over  in  whole 
companies.  Lord  Essex  told  me,  that  this 
Plunket  was  a  wise  and  sober  man,  who  was 
always  m  a  different  interest  from  the  two  Tal- 
hots ;  the  one  of  these  being  the  titular  arch- 
bishop of  Dublin,  and  the  other  raised  after- 
wuds  to  be  duke  of  TiroonneH.  These  were 
meddling  and  fiu^ous  men ;  whereas  Pkmket 
was  for  their,  living  quietly,  and  in  due  sub- 
n&flion  to  the  eovemment,  without  enga^ng 
hito  intrigues  ot  state.  Some  of  these  pnests 
had  been  censured  by  him  for  their  lewdness : 
and  they  drew  others  to  swear  as  tbey  directed 
them.  They  had  appeared  the  winter  before 
npon  a  biU  offered  to  the  grand  jury :  but  as 
tiie  foreman  of  the  jury,  who  was  a  zealous 
Protestant,  told  me,  they  contradicted  one  ano- 
ther so  eridendy,  ^at  they  would  not  find  the 
bill.  But  now  they  hud  their  story  better  to- 
ffedier ;  and  awore  against  Plunket,  that  he 
had  got  a  great  bank*Of  numey  to  be  prepared, 
and  tnat  he  had  an  army  listed,  and  was  in  a 
correspondence  with  France  to  bring  over  a 
fleet  from  thence.  He  had  nothing  to  say  in 
his  own  defence,  but  to  deny  all :  so  he  was 
condemned;  and  suffered  very  decently,  ex- 
pressing himself  in'hiany  paiticulare  as  became 
a  bishop.  He  died  denying  every  thing  that 
)iad  been  sworn  ag^unst  him.'* .  Burnet)  502. 


•  8ee  the  Case  of  Whitebread  and  otheM  m 
this  CoUeelioPi  vol.  r,  pp^  79, 311. 
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he  IumI  some  etpress  order  froni  ymir  lordship. 
So  that  whether  it"were  tliat  thry  were  niis- 
takeo,  or  wilfuUy  rcfiised,  I  could  not  get  the 


that  know  them,  and  therefore  ray  case  is  no 
the  «Ame  with  other  cases.    Though  I  cauno 
harhour,  nor  do  not,  nor  will  not,  nor  ought  not,  ' 
records,  which  wei-e  very  material  for  ine.   For     the  least  conceit  of  liard  measure  and  injus- 
in  Bome  of  those  itToi-ds,  some-  of  thdse  that    tice ;  yet  if  I  have  not  full  time  to  bring  my  ' 


accuse  me  were  convicted  of  high  crimes,  and 
others  were  ont-iawed  and  imprisoned,  and 
broke  prison ;  and  there  were  other  records  also 
of  excommunication  against  some  of  them,  and 
I  coaki  not  get  the  records,  unless  your  lord- 
Ktiip  would  instruct  me  in  some  way  or  other, 
how  I  can  get  over  them  that  are  most  mate- 
rial fiwmy  defence.    The  servants  that  I  sent 


records  and  witnesses  all  together,  I  cannot 
make  nnr  defence.  Some  where  there  then, 
some  arar  off,  so  that  it  was  a  miracle  that  in 
six  or  seven  counties  they  could  do  so  much  as 
they  did:  But  they  got  in  seven  or  eight  of 
them,  yet  there  were  five  or  six  wanting.  Tliere- 
fore  I  beseech  your  lordship,  that  I,  may  have 
time  to  bring  my  records  and  witnesses,  and 


hence,  and  took  i^ippin^  for  Ireland,  were  two    tlien  I  will  defy  all  that  is  unon  the  earth,  and 
J-.—.  ^A  J        .   .--1  J,  i»  under  the  earth,  to  say  any  thing  against  me. 

£.  C.  J.  Look  you,  Mr.  Plunket,  it  is  Tn  . 
vain  for  you  to  talk  and  make  this  discourse 
here  now ;  you  must  know  that  by  the  laws  of 
this  kingdom,  when  a  man  is  indicted  and  Ar- 
raigned of  treason  and  felony,  it  is  not  usual  to 
give  such  time ;  it  is  rare  that  any  man  hath 
had  such  time  as  you  have  had,  five  weeks 
time  to  provide  your  witnesses :  If  your  wit- 
nesses are  so  cautious,  and  are  such  persons 
that  they  dare  not,  or  will  not  venture  for  fear 
of  being  apprehended,  or  will  not  come  into 
England  without  such  and  such  cautions,  we 
(ftnnot  tell  how  to  help  it ;  we  can't  fiimiah 
you  with  witne<tses,  you  must  look  to  gfet  yoiir  = 
witnesses  yourself:  If  we  should  stay  till  your  * 
witnesses  will  come,  perhaps  they  will  never 
come  here,  and  so  you  will  escape  out  of  the 
hands  of  justice.     Do  >not  be  discouraged  in 
this,  the  jury  are  strangers  to  ybu  perad  ven- 
ture, but  they  are  honest  gentlemen,  and  you 
shall  have  no  other  upon  your  jury;    and' 
you  may.  be  confident  that  if  there  be  not ' 
some  fact    proved  against   you,    that    may- 
amount   to  treason,   you  shall  he  discharg- 
ed ;    there  are  persons    that  nnderstaild    so 
mnch,and  we  will  direct  them  so  much.  Yon 
shnll  have  as  fair  a  trial  as  if  you  were  in  Ire- 
land ;  but  for  us  to  stay  for  your  iHtnesses,  or 
send  yon  back  to  Ireland,  we  cannot  do  it : 
TTierefore  you  must  submit  to  your  trial.    We 
heard  your  affidavit  yesterday ,  and  we  did  then 
tell  the  gentleman  that  moved  it,  ka  much  as ' 
we  tell  you.     You  are  here  to  be  tried,  look  to 
the  jury  as  they  are  called,  and  except  agaitt^ ' 
them  it  you  will. 

Plunket,  My  lord,  I  desire  only  to  have 
the  favour  of  some  time,  some  time  this  term. ' 

L.  C.  J.  We  can't  do  it. 

CI.  vf  Cr.  Swear  sir  John  Roberts. 

Plunket,  I  humbly  present  this  to  your  lord- 
ship, I  am  then  in  imminent  danger  of  my 
lite,  if  I  cannot  get  ten  days  to  have- my  wit- 
nesses over  :  I  desire  I  may  hSve  but  to  thti 
21st  of  this  month,  and  th$n  if  they  do  not 
come,  you  may  go  on. 

L.  C.  J.  We  cannot  do  it,  you  have  had  fir* 
weeks  time  already. 

Plunket.  1  desire  but  a  few  days. 

Clerk,   Sir  John  Roberts,'  take  the  book, 
look  upon  the  prisoner  :  -You  shall  well  and' 
truly  try*  &c. 

Piunktt,  My  lord,  I  desire  to  know,  vh«- 


«hiys  at  8ea,  and  cast  oack  again,  and  from 
liieoce  were  forced  to  go  to  Holy- Head,  and 
from  Holy-Head  in  going  to  Dublin  they  were 
13  or  1 4  days,  the  win<k  were  so  contrary  ; 
and  then  my  servant  went  abont  to  go  into  the 
oonnly  of  Armagh  and  Derry,  that  were  100 
■liles  from  Did)lm  andMcath,  and  other  places : 
so  that  in  so  short  a  time,  my  lord,  it  was 
inorally  impoisible  for  them  to  have  brought 
the  witnesses  over ;  and  those  that  were  ready 
to  have  come,  would  not  stir  at  all,  unless  they 
had  a  pa.ss  fVom  hence,  because  some  of  them 
were  Konmn  Catholics,  and  they  had  heard 
that  here  some  were  taken  prisoners  that  were 
Roman  Catholics,  and  that  none  ought  to  come 
without  a  pass ;  -  and  they  being  witnesses 
against  the  king,  they  might  be  clapped  up 
here,  and  brou^t  into  very  ill  condition ;  so 
they  sent  one  over,  that  made  affidavit. 

i.  C.  /.  (sir  Francis  Pemberton).  It  was 
the  affidavit  that  was  read  here  yesterday. 

Pkinket,  So  that,  ray  lord,  I  conceive  yoiir 
lonbhip  will  think  I  did  it  not  out  of  any  in- 
tent to  put  off  my  trial ;  for  captain  Richard- 
son is  here,  who  knows  that  I  writ  by  the  post 
and  desired  them  to  come  with  the  pacquet- boat, 
andth^  writ  over  to  the  captain  after  they 
were  landed ;  so  that  I  depended  upon  the 
wind  and  the  weather  for  my  witnesses,  and 
wanted  your  lordship's  order  for  the  reconls  to 
be  brought  over,  and  that  their  examination 
might  be  brought  into  court,  and  theu-  own  ori- 
ginal examination  here  might  be  compared 
with  it.  So  I  humUy  beg  your  lordship's  fa- 
▼our,  the'oase  isTare,  and  scarcely  happens  in 
fire  hundred'years,  that  one  should  be  in  my 
circumstances*  I  am  come  here  where  no 
jury  knows  me,  nor  the  quality  of  my  adversa- 
ries ;  If  I  had  been  in  Ireland,  I  would  have 
put  myself  upon  my  trial  to-morrow,  with- 
out any  witnesses,  before  ahyProt^tant  jury 
that  knew  them  and  me.  And  when  the  order!? 
went  over  that  I  should  be  tried  in  Ireland,  and 
that  DO  Roman  eatholiic  should  be  upon  the 
jtnry,  and  so  it  was  in  both  the  grand  and  other 
jnnr ;  yet  then  when  I  came  to  my  trial,  after 
I  was  amigpned,  not  one  appeared.  This  is 
manif^  upon  the  record  and  can  be  proved. 

X.  C.  J.  There  was  no  prosecution  of  yon 
tneve. 

Phtnktt.  But,  my  lordj  here  is  no  jury  that 
knows  me,  or  the  ^ality  of  my  adversaries  ; 
for  they  are  not  a  jury  of  the  neighbourhood 
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the  said  CHirer  Flmiket,  the  tiid  fintda^«f 
December,  in  the  ahoresaid  two  and  thiroetb 
year  of  the  reign  of  our  said  sovereign  lord  th» 
kioff ,  that  now  is,  with  fiuce  and  ams,  Imu  at 
Dublin,  in  the  kingdom  of  Ireland,  then  being 
the  dominioD  of  our  said  sovereign  lord  the  king 
in  (Hirts  beyond  the  seas^malicMiisLvy  deriUsh* 
]y,  and  ^terously  did  assemble  ana  gather  to*- 
gether  himself,  with  divers  other  traitors  un- 
known, and  then  and  there  devilishly,  adviaedlyy 
maliciously,  subtlely,  and  traiterousiT  did  con* 
suit  and  a^^ree  our  said  sovereign  lord  the  king; 
that  now  is,  to  death  and  fiuil  destructMii  t^ 
bring,  and. from  his  crown  and  gevemnMni 
aforesaid  to  depose  and  deprive,  and  the  reli- 
gion of  the  Romish  church  into  the  kingdona 
of  Ireland  aforesaid,  to  introdnoe  and  estBolifih. 
And  the  sooner  to  ful61  and  perfieet  his  said 
most  wicked  treasons,  and  traiterous  imagin>>- 
tions  and  purposes,  he  the  said  Oliver  Pliisiket« 
with  divers  other  false  traitors  miknown,  then 
and  there  advisedly,  malicioasly,  and  Iraiter- 
ously,  did  further  consult  and  agree  to  contri- 
bute, pay,  and  eniend  divers  great  sums  of 
money  to  divers  sabjecia  of  onr  said  soversigB 
lord  the  king,  and  other  persons  unknown,  to 
procure  them  the  said  persons  nnknbvAy  our 
said  sovereign  lord  the  vine,  that  now  is,  trai- 
terously  to  kill,  and  the  Homish  religion  into 
the  said  kinffdom  of  Ireland,  to  introouoe  and 
establish.  And  thai  he  the  ss^  Oliver  Vlonkely 
and  other  traitors  unknown*  afterwaids,  to  wit, 
the  said  first  day  of  Deoember,  in  the  two  and 
thirtieth  year  ofthe  reign  of  our  said  sovvei^ 
lord  the  king  abov^^d^  at  Dublin  aftrssaid,  ui 
the  kingdom  of  Ireland  aforeaaid^  within  the 
dominioo  <^  our  said  sovereign  lord  the  Idag^ 
with  force  and  arms,,&EC.  nnlawiully,  malidoui- 
ly,  deviUshly.  and  traiterously  did  receive^  col- 
lect, pay,  and  expend  divers  great  sums  of  mo- 
ney to  uvers  persons  unknown,  to  persuade  and 
inouce  divers  other  parsons  also  unknown,  the 
said  fiilse  traitors  in  tlieir  said  treasons,  to  help 
and  maintain,  against  the  duty  of  hie  alliance, 
and  against  the  peace  of  our  said  soversiffa  lord 
the  king,  that  now  is,  his  crown  and  Sffoky^ 
and  agamst  the  form  of  the  statutes  in  that  case 
made  and  provided." 

To  tiiis  Indictment  he  hath  pTeaded,  Not 
Ouihy. 

Mr.  Htatk,  May  it  please  your  lordsfaip, 
and  you  gentlemen  of  the  jury,  this  ip  an  iu- 
dictmsnt  of  high  treason  agamst  Dr.  Oliver 
Plunket,  the  prisoner  at  the  bar;  and  it  sets 
forth,  That  the  two  and  thirtieth  year  of,  the 
king,  at  Dublin  in  the  kingdom  ctf  mland,  he 
did  compass  and  imagine  the  death  of  the  lung, 
and  to  deprive  the  kmg  of  his  Idngdom  of  Ire- 
land, and  to  raise  war  to  extinate  the  Protest- 
ant religion  in  the  kingdom  of  Ireland,  And  lo 
establish  the  Romish  religion  Acre.  Atld  it 
sets  forth  further ;  that  for  the  aooomplidHimt 
of  these  treasons,  ^e  defendant,  wim  several 
others,  did  meet  together  aft  sevcnl  places  at 
Dublin  in  the  kingdom  sf  Ireland,  and  dse- 
where,  and  at  tiiese  snreinl  meetii^jdidaMi* 


ther  diey  have  been  of  the  juries  of  Lang- 
horn,  or  the  five  Jesuits,  or  any  that  vrere  con- 
demned. 

LC.J.  WUt  if  they  hare?  That  is  no 
exception. 

Then  the  jury  was  sworn,  whose  names  fol- 
low. Sir  John  Roberts,  Thomas  Harriot,  Henry 
Ashburst,  Ralph  Bucknall,  Richard  Gowre, 
Richard  Pagett,  Thomas  Earsby,  John  Hay  ne, 
'{"homas  Hc^luns,  James  Partnerich,  Samuel 
^aker,  William  Hardy. 

CL  of  Cr.   Oliver  Plunket,  hold  up  your 
*   hand.     You  of  the  iury  look  upon  the  pri- 
soner, and  hearken  to  his  charge. 

■  ^*  He  stands  indicted  by  the  name  of  Oliver 
Phinket,  late  of  Westminster,  in  the  county  of 
Middlesex,  doctor  in  divinity,  for  that  he  is  a 
false  traitor  against  the  most  illustrious  and 
most  excelient  prince  oursovereign  lord  Charles 
3.  by  the  grace  of  God,  of  England,  Scothmd, 
France,  and  Ireland,  king,  and  his  natural  lord, 
the  fear  of  God  in  his  ueart  not  having,  nor 
weighing  the  duty  of  his  allegiance,  but  oeing 
mo^  imd  seduced  by  the  instigation  of  the 
devil,  the  cordial  love,  and  true  and  due  natural 
obedience,  whidi  true  and  £sithful  subjects  of 
^  our  said  soverogn  lord  the  king,  towaraa  him 
our  said  sovereign  lord  the  king  do  and  of  right 
ought  to  bear,  uttsrly  withdrawing,  and  con- 
triving, and  with  all  his  might  intending  the 
peace  and  common  tranquillity  within  the  king- 
dom of  Ireland,  as  also  of  this  kingdom  of  Eng- 
land, to  disturb,  and  war  and  rebellion  agaiiut 
our  said  sovereign  lord  thekin|[  in  the  kii^om 
of  Ireland,  then  being  the  dommion  of  our  said 
sovereign  lord  the  king,  in  parts  beyond  the 
seas,  to  stir  up  and  move,  and  the  government 
of  our  said  soverdgu  lord  the  long  toeie  to  sub- 
vert ;  and  our  said  sovereign  lord  the  Idnfffrom 
his  regal  power  and  government  there  to  draose 
and  deprive ; '  and  our  said  sovereign  loitl  the 
king,  that  now  is,  to  death. and  final  destructibn 
to  bring  and  pot ;  and  the  true  worship  of  God 
within  the  said  kingdom  of  Ireland,  by  Uw  es- 
tablished and  used,  to  alter  to  the  superstition 
of  the  Rpmish  chiinsh :  The  first  day  of  De- 
cember, in  the  year  of  the  reign,  of  our  sove- 
reign lord  Charles  the  Second  nowking  of  Eng- 
and  &c.  the  two  and  thirtieth,  and  divers  other 
claya  and  times,  as  well.betore  as  after,  at  Dub- 
lin in  the  kingdom  of  Irdand^  in  parts  beyond 
the  seas,  with  divers  other  false  traitors  un- 
known, titufteroualy  did  compass,  imagine,  and 
intend  the  killing,  death,  and  final  destructmn 
of  our  said  sovereign  lord  the  king,  aiul  the  an- 
cient government  of  his  said  kingdom  of  Ire- 
la&d  afiiresaid  to  change,  alter,  and  wholly  to 
subvert ;  and  him  onr  said  sovereign  lord  the 
icing,  tliat  now  is,  from  the  crown  and  govem- 
i^wat  of  his  kingdom  of  Ireland  aforesaid  to  de- 
pose  and  deprive,  and  the  true  Protestant  re- 
ligion to  exturpate,  and  war  and  rebellion  against 
the  said  sovereign  lord  the  king  theve  tp  move 
and  levy.  And  to  fulfil  and  accomplish  his  said 
most  wicked  treasons,  and  traiterous  oompass- 
ings,  imaginations^  and  purposes  afinesaid,  he 
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tlMm,  Chat  he  mighi  acoodKngly  takt  ft  me*- 
8UK  what  men  to  pick  out  ibr  the  aervice.  The 
next  thinr  was  money,  my  lord ;  and  your 
lordship Idkes  notice,  that  when  the  mind  is  en- 
slaved, the  purse,  nay  all  the  My  bows  tp  it. 
He  issues  out  his  warrants  1^  his  elet^  to 
make  a  collection  of  money  ;  in  all  parts  great 
sums  were  levied,  and  when  they  were  levied, 
we  shall  give  you  an  account  byom*  proofs, 
that  several  sums  were  issued  out,  and  sent 
into  France  to  further  the  basiness.    There 
was  also  provision  made  of  great  ammunition 
and  arras ;  and  we  shall  prove  in  paKicnlar, 
several  delivered  out  by  this  gentleman's  order, 
to  carry  on  tttts  thing;  and  to  go  through 
stitch  with  this  business,  he  takes  a  view  of  all 
the  several  ports  and  places  in  Ireland,  where 
it  would  be  convenient  to  land ;  for  they  were 
to  have  from  France  an  auxiliary  force,  and 
upon  his  view  be  pitched  upon  (jarlingfbrd  as 
the  place.    We  shall  prove  the  several  corres- 
pondencies between  Rome  and  him,  and  France 
and  him,  and  several  messengers  employed, 
and  monies  issued  out  from  time  to  time  for 
their  maintenance.    This  will  be  the  course  of 
oar  evidence;   and  we  will  begm  first  with 
some  that  do  not  sneak  so  particuhirly  to  this 
Doctor,  bnt  prove  there  was.  a  general  de^^n  iq 
all  parts  of  the  kingdom  of  Ireland,  to  bring 
in  the  kin^  of  France,  and  extirpate  the  Protce* 
tant  rdigion.    And  then  we  shall  «all  tho  par- 
tieukur  persons  to  the  particidior  i«cts  against 
him.    First,  we  call  Pkn-ence  Wyer,  (Wlto 
was  sworn.) 

Sol.  Gen,  Are  you  swom,  (Sir  f 

Wyer,  Yes,  Sir. 

Sol,  Gen,  Pray  give  the  Court -and  the  jury 
an  account  of  what  you  know  of  any  Plot  in 
Irehmd,  to  ntrodnee  the  RomLih  religion^  or  id 
brinur  in  tlie  French  king. 

Ivytr,  Yes,  I  know  there  was  a  Ploly  both 
before  Plunket'a  time,  and  in  his  time ;  fiNr  it 
was  workmg  in  the  yean  1665  and  1660,  hifL  it 
was  brought  to  fhll  maturity  in  the  year  }6C7« 
For  then  col.  Miles  Rely  and  col.  Boume  werO 
sent  to  kehuid  firom  the  long  of  Rnqn^e,  witH 
a  commission  to  muster  as  many  men  as  he 
eould,  promising  to  send  an  army  of  40,000 
witii  ft  commission,  upon  St.  jLewis's  day 


fait  awl  agree  to  put  the  king  to  death,  to  raise 
wv,  to  extirpate  the  Protestant  religion,  and 
»et  up  the  Romish  religton.  And  £e  indk;t- 
niMt  ftirflier  sets  forth,  that  to  accomphsh  these 
^wwions,  the  4eAndaat  did  raise  great  sums  of 
>De3r  in  the  kingdom  of  Ireland,  and  did  get 
ptnoue  to  contribute  several  sums  for 
.•MM,  and  that  the  defendant  with 
tithers  did  dishmrse  several  sums  of  money  to  se- 
ireral  pefwus,  to  persuade  them  and  entice  them 
to  he  aiding  and  assistmg  m  these  ti-easons,  and 
to  Kcompenoe  them  for  them.  To  this  indict- 
nant  dM  defendant  halh  pleaded,  Not  Guilty. 
IfwapiwathOfethhigs,  you  are  to  find  him 
Guiitf. 

Seg.  Maynard.  My  lord,  we  will  quickly 
eona  la  the  evidence  i  But  in  short,  yon  have 
kenrd  his  ehaige  v  as  high  as  can  be  against 
fhm  kittg,  and  against  the  nation,  and  against  all 
that  ii  good.  'Aedesiguand  endeavour  of  this 
gcnftlaaiaa  was  the  death  of  the  king,  and  the 
dcaUuctioa  of  the  Protestant  religion  in  Ireland, 
•Ad  Aa  raising  of  war :  and  to  accomplish  tliis, 
we  chofge  hhn,  that  there  was  a  confederacy 
BMde,«MembUe8  and  consultations  bad  to  these 
coda,  and  raising  money  to  accomplish  it.  Qen- 
tiemeiii  Dr.  Plunket  was  made,  as  we  shall 
prove  to  voo,  as  they  there  call  him,  primate 
of  I«Attd ;  and  he  got  that  dignity  from  the 
pope  upon  this  vwy  design.  He  did  by  virtue 
of  that  power,  which  he  thongbt  he  had  got* 
ffm,  naake  out  wvraiits,  significatkms,  I  know 
not  what  they  call  them,  to  know  how  many 
men  in  lieknd  oouM  bear  arms  from  sixteen  to 
.iMtgr ;  he  fmses  taxes  upon  fiie  people  and  the 
defgy  there.  But,  my  tord,  the  particulars 
wiU  teat  fidi  firom  tk^  witnesses  that  we  shall 
eill  ao^paire  it  by,  and  we  need  not  make  any 
aggnHration ;  for  such  a  thing  as  this  cannot 
be  iBore  »ggiitwi>cd  than  it  ta. 

AU€mey  General  /Sir  Robert  Sawyer.) 
Mat  it  flM  your  lonMiip,  and  you  gentlemen 
of  Ac  JBfj,  the  character  this  Mntieman  bears, 
as  piimate  under  a  foreij^^  ana  usurped  jnris- 
dicMi,  wiObe  a  great  mduoementto  you  to 

Se  credto  h^  thM  evidence  we  shall  produce 
iweyou.  We  shall  prove  that  this  very  pre- 
fermeDt  waa  confoned  upon  hhn  upon  a  con- 
trad,  that  ho  shouU  raise  60,000  mm  in  Ire- 
land, for  file  pope^s  service,  to  settle  popery 
there,  and  to  subvert  the  government.  The 
eridebccthBt  we  shaA  sfive  you,  will  prove  how 
H  ieadatodeatroy  the  ling  ;  and  I  take  it  ac- 
oordiBg  to  the  reaohitions  that  have  been,  to 
raiM  war  in  the  kingdom,  and  lb  introduce  a 
foic^^  power,  will  be  certainly  eftdence  of  an 
attempt  and  machination  to  Jestroy  the  Idng. 
jia  aoott  as  he  was  in  posseaaieii  of  his  primacy, 
he  goflf  about  his  work.  Theraaretwo  great 
ncceisarics  to  be  jfrovided,  men  and  money: 
for  inan,  having  this  great  spiritual  juriadiction, 
wfatfAv,  indMd,  afi  that  are  under  It  are  be- 
cone  ahvea^  he  issues  out  his  warrants  to  all 
the  clergy  of  Ireland,  to  give  an  account,  a|id 
make  rmni  firom  the  several  parishes,  and 
all  the  men  in  IhetA  above  firarteen,  and  under 
ii3rty«    And  Mums  wei^lBceonlhigiy  made  by. 


men 

in  August  next  foltowing  toland  at  Callxngfc  _  _, 
to  destroy  all  the  true  subjects,  to  destroy  fiid 
religion  as  it  was  established  there,  and  to  set 
up  the  French  king's  authority  and  the  Roman 
Cadiofic9d^on.  Am}  one  Edmund  AngleJ 
that  was  a  joalice  of  peace,  and  clerk  of  the 
crown,  aent  for  all  the  rebds  abroad  in  the 
North  to  come  upmto  the  county  of  Longfi>rd. 
and  they  marched  imo  the  head-town  St  fiic 
county,  and  fired  the  town ;  the  inhabitanta 
fled  into  the  castle :  then  they  came  up  to  fiie 
gaol,  thii^ng  to  break  it  open,  and  by  settmg 
Uie  prisoners  firee,  to  ibin  them  with  them> 
bnt  then  Angle  was  shot,  received  a  deadly 
wound,  and  luopt  off  of  his  hone,  and  thi^  fleof. 
So  then  when  they  were  without  the  town,  one 
Chailea  Mac-Canltl  alighted,  and  took  away  al} 
the  peptte  out  of  hit  pocket  \  which  if  they 
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bad  been  found,  wQold  hvfe  diaoavered  all. 
This  occasioned  col.  Boune  to  be  susp^ed  ; 
and  being  so  suspected,  he  was  taken  prisoner, 
and  turned.to  Newgate  in  Dublin*    Iben  coi. 
Jtely  fled  away  again  to  .France,  and  the  PU)t 
lay  under  ^  cloud  during  the.  life  of  primate 
Haley  the  priaonerrS  predecessor.  This  primate 
Raley^lied  beyond -sea.  .  Then  many, of  the 
p02«it$h  religion  would  have  had  the  primacy 
conferred  upon  one  Dufiy ;  but  the  nnsoaer  at 
the  bar  put  in  for  it ;  which  might  naTe  been 
oppoi^,  if  the  prisoner  had  not  engaged  and 
promised  that  |ie  would  so  manage  affairs, 
that  before  the  present  government  were  aware, 
he  would  surprise  the  Kingdom  ;  provided  the 
pope  lind  king  of  France  would  send  a  com- 
petent amtiy  to  join  with  theirs  finr  the  effecting 
of  it.    So  the  Ikst  y^or  of  his  coming  over  I 
was  in  the  friery  at  Armagh ;  I  waa  an  acquaint- 
iuce  Hi  the  Fnera,  and  they  invited  me ;  and 
one  Quinetold  the  prisoner,  that  they  thought 
Duffy  would  have  been  primate.    Said  he,  it  is 
ibetter  as  it  is  ;  for  Dufiy  hath  not  the  wit  to 
do  tiiose  things  that  I  have  undertaken  to  do ; 
meaning  that  he  did  undertake  to  supplant  the 
Protestant  religion,  to  bring  in  popery,  and  put 
the  kingdom  Indl^  sul^ction totlfe king  of 
France. 

Sol,  Gen.  How  do  you  know  that  ? 
.    IViftr.    Those  were  the   words,    and    the 
meaning  I  knew  before,  because  1  had  heard  it 
talked  of. 

L,  C.  J.  Who  was  the  first  of  these  primates 
you  speak  of? 

H^er.  Edmund  Raley  $  he  set  this  business 
on  foot  first. 

X.  C.J.  About  what? 

Wyer.  About  calling  the  rebels  together  out 
(^  the  North  when  they  came  to  Longford. 

X.  C.  J.  What  year  was  that  ? 

Wyer.  It  was  in  1667. 

X.  C.  J.  When  died  he  ? 

Wyer.  He  died  a  little  while  afterwards. 

X.  C.  J.  Then  Duffy  would  have  it  con- 
ferred upon  him  ? 

Wj/€r.  Yw,  after  Raley 's  decease  he  would 
b^ve  had  it  conferred  upon  him ;  and  thei-e 
was  a  contention  between  him  and  the  prisoner, 
who  did  engage  he  would  bring  things  to  Uiat 
full  maturity,  that  before  tlie  present  govern- 
ment were  aware  he  would  do  the  woris. 

X.  C.  J.  How  do  you  know  this  ? 

Wyer.  I  know  this,  because  I  had  an  ac- 
count of  it  firom  certain  school-fellows  that 
were.>vith  me  in  Ireland, .  then  studying  in 
Rome ;  they  wrote  this  to  me,  desiring  me  1 
would  take  a  good  heart  with  the  rest  of  my 
countrytncn,  and  assuredJjr  in  a  short  time  the 
kingdom  would  be  relieved,  and  the  Irish  re- 
stored to  their  former  patrimonies. 

.  X.  C.  J.  This  YOU  speak  of  theu 


This  you  speak  of  their  information. 
Wliat  do  you  know  or  your  own  knowledge  ? 

Wyer.  All  that  I  know  is,  he  coming  into 

4he  friery  of  Armagh 

.    X.  C.  J.  About  what  tinpie  ? 

If^cr.  It  is  either  10  or  11  years  ago,  and 
there  was  a  fast  there,  and  I  was  invited  by  the 


Friers,  heuMT  their  acnoaiBtanoe ;  Olie  Qm^ 
one  of  the  Friers,  told  nim-   ■ 
X.  C.  J.  Told  wh<MQ  ? 

Wi^r. .  The  prisoner,  that  he  did  ei^ect 
Dufiy  should  have  been  primate ;  bat  the  pri- 
soner made  answer,  it  is  better  aa  it  is ;.  for 
Duffy  had  not  the  vrit  to  manage  the  thiogv 
that  I  have  undertaken  for  the  general  good  of 
our  religioD. 

X.  £.  J.  Now  tell  me  this :  what  things 
were  those  he  had  undertaken  ?  Did  he  ex- 
plain himself? 

Wyer.  No  farther  than  those  woids :  but  I 
did  conceive  this  was  his  meaning.;  hecauae 
I  knew  partly  of  it  myself,  knowing  of  the 
former  Plot 

X  C.  X  I  ask  you  only  what  words  came 
firom  him  ;  and  you  say  tnOT  were  tbat  Dnfly 
had  not  the  vrit  to  manage  what  he  had  under- 
taken for  the  general  good  of  their  rehgion. 

Wyer.  Yes,  and  then  again  in  his  aaaemUy, 
kept  by  him,  he  charged  his  inferiors  to  collect 
such  several  sums  of  money  as  he  thought  fit^ 
according  to  the  several  parishes  and  dignitiea, 
to  assist  and  supply  the  French  fintsee  whea 
they  came  over. 

X.  C.  X  How  know  you  that  ? 

Wyer.  I  have  seen  the  monev  coUeeled; 
and  I  have  seen  hia  warrant,  ^  sub  pceaa  sua- 
^  pensionis,'  to  bring  it  in,  to  redeem  their  reli- 
gion ftom  the  power  of  the  Englisb  Govern- 
ment. Again,  there  were  those  rebels  thai 
wenttoLmigford 

X.  C.  J.  What  time  were  those  eoBections  ? 

Wyer.  From  time  to  time  i^ince  he  earner 
into  Ireland. 

X.  C.  X  About  what  time  ? 

Wyer.  Nine  years,  eight  years,  seven  yeara 
ago,  andthe  last  year  gf  all. 

X.  C.  J.  Then  it  was  several  times,  you  say  ?. 

Wyer.  Yes,  and  he  procured  the  Maodanela 
a  piece  of  money  out  of  the  £xcheqtier,  pre- 
tending to  do  good  service  to  his  majes^ ;  bnt 
he  sent  them  ror  France,  meaning  tniey  should 
improve  themselves,  and  bring  ihemMlves  into 
favour  with  the  king  of  France,  and  come  ov^ 
with  the  French,  king  to  aurprise  Iieland. 
This  one  of  the  rebels  told  me.  So  I  have  seen 
the  prisoner's  letter  directed  to  the  grand  Tory 
Flemming,  desiring  that  they  should  go. to 
France,  and  he  would  see  them,  in  spi^e  pf  all 
their  enemies  in  Ireland,  safe  aahora:  and 
Fleoiming  should  return  again  a  colonel  In  his 
own  glory,  and  the  good  olhis  countfy. 

Alt.  Gen.  Do  you  know  hisha^^?  -  - 

Wyer.  Yes,  I  do,  as  well  as  my.  own.  I  have 
seen  capt.  O'Neal,  son  of  general  O'Neal, 
coming  every  yeur  into  Irelaml,  and  fitnyiug 
three  regiments  to  the  French  Jonff  into 
France  ;  and  he  used  to  come  over  to  irsland 
every  year  to  get  a  recruit ;  and  he  did^^my 
brother  to  go  with  him,  and  so  muchn«i|ior- 
nortuned  me,  that  .1  could  hardly  witlMUiid 
him  ;.but  I  did  not  yield  to  his  desiise.  •  Ho 
^hl  me,' it  was  ti^  improve  me  fiir  my  go^  to 
improye  myself  m  miJMary^  disdphne  ^  and 
then  I  6hfM^d  setoni  far  Itekui  %  eaptaia 
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trndar  tbe  French  king',  to  siirprine  the  king*- 
dom  and  settle  tbe  popish  re1i<rion  ;  and  then  I 
sliMild  be  restored  to  my  estate. 

JL  C  J.  Who  told  youths  ? 

Wyer,  Captun  O'Neal  And  in  the  mean 
whUe,  says  be,  I  hear  Dr.  Fiunket  is  the  only 
man  ititrosted  in  Ireland  to  make  these  prepa- 
ntions,  and  get  things  ready  a^rainst  the 
French  king's  conung,  who  is  to  land  at  Car- 
lingford. 

Ati,  Gen,  How  oflen  were  yon  in  tbe 
Doctor's  company  ?'—Wi/er.  Not  very  often. 

PUnket,  1  never  taw  him  with  my  eyes 
before  in  my  hte. 

Wyer,  1  have  seen  him  in  the  priory  the 
first  year  that  he  came  over  to  Ireland ;  and 

^ou  know  the  meetings  held  at  Georffe  Blyke's 
oiue  in  the  Fives,  and  1  have  seen  him  in  his 
own  house. 

Jostice  Dolben,  How  came  you  to  know 
tfaeimaQiier's  hand  f 

TVyer.  Because  I  was  well  acquamted  with 
his  hand,  seeing  his  hand  among  the  priests. 

Justioe  Doibtn.  Did  yon  ever  see  him  write  ? 

Wyer.  Yes,  in  the  priory,  and  in  bis  own 
booae.. 

Justice  Doiben,  How  often  P— 

Wyer.  Notoiten. 

Justioe  i>o/6ei9.  How  often? 

Wyer,  Ten  or  a  dozen  times.  I  shoukl 
know  his  hand  ftrom  aU  the  writing  in  London, 
if  it  were  anMUg  never  so  many.  Let  me  bat 
nse  it,  I  will  know  it. 

Xr.  C  J.  Have  you  ever  heard  him  own 
luBiadf  primate? 

MVer.  Yes,  my  lord  he  writes  himself 
'*  Ofiverus  Armicamis,  Primes  ct  Metropoli- 
tenus^ntius  Hibemiae,"  that  is  his  stile. 

X.  C.  J.  Who  did  he  say  made  him  primate  f 

Wyer,  The  pope,  my  lord.  " 

X.  C.  J.  Have  you  heard  him  say  so  ? 

Wyer,  Yea,  I  heard  him  discourse  of  it  in 
tbepnonr. 

Ait,  den.  He  vras  a  public  officer,  and  they 
micfat  wett  know  his  band. 

X.  C.  J.  I  beheve  any  body  that  hath  seen 
vm  write  but  «  little,  would  soon  know  our 
hnods. 

Wyer,  Hia  hand  is  as  well  known  over  Ire- 
land, as  mine  is  among  my  acquaintance. 

X.  C.  J.  Well,ffOon. 

Wyer.  During  &e  time  of^is  imprisonment, 
1  have  seen  his  commands  to  some  of  bis  in- 
t'eridr  digmtariea,  -  commanding  them,  *  sub 
«  poena  suspeoskmis,'  to  bring  in  the  monies 
aaspsnod  for  bringing  in  the  French  army  ;  and 
ikfU  there  was  no  better  tioie  than  the  time  of 
his  iamrisonment  to  bring  it  in. 

X.  C.  X  Who  were  they,  yon  say,  that  were 
commanded '  sub  poena  suspensionis  ? 

Wym^^  Soice  his  taking,  I  have  seen  in  the 
time  of  bin  unprisOnaMnt  his  commands  to  his 
inferior.  digi|9tarie»,  not  to  be  forgetful  of  the 
monies  th^  were  assessed  towards  the  supply- 
ing theiFreoch  army.;  «nd  that  there  wa3  no 
better  time  to  bring  m  the  Fivncb,  than  when 
lie  wan  in 


X.  C.  X  How  long  ago  waathat?  ^ 

Wi/fr,  The  Ist  of  February,  1679/  The 
12  nd  and  last  of  it  was  in  July  and  November  last« 

X.  C  X  And  this  was  to  bring  in  tbe  money  ? 

Wi^er.    Yes,  to  supply  the  French  army. 
And  that  there  was  no  better  time  than  during 
his  iroprisonnient,  and  they  should  not  be 
much  suspected. 

X.  C.  /  And  these  mandates  you  have 
under  bis  hand. 

Wyer.  Yes,  I  have,  my  lord. 

At t.  Gen,  What  do  you  know  of  his  sum- 
moning, or  issuing  out  these  warrants  for  lists 
of  men  ? 

Wyer,  1  have  not  seen  any  of  the  wanants ; 
bnt  the  priests  have  told  me  they  were  com* 
manded  by  his  warrants  to  let  him  know  how 
many  there  were  in  all  their  parishes  irom  six** 
teen  to  sixty. 

Aft.  Gen.  Yon  say  you  never  saw  the  Man- 
dates? 

Wyrr.  No,  I  did  not. 

SeVj.  Jefitfiet.  W  hat  do  you  know  about  the 
prisoner's  viewing  the  ports  ? 

Wyer,  I  have  seen  him  going  about  ftronl 
port  to  port,  to  Derry,  to  Garricfergus,  Casily- 
Down,  and  Carlingtord,  and  all  about. 

Serj.  Jefferiet.  When  he  went  to  take  a  view 
of  those  ports,  can  you  tell  to  what  purpose  he 
did  it  ? 

Wyer,  Yes,  I  heard  it  among  tbe  church, 
that  he  went  on  purpose  to  view  the  sea  ports, 
to  know  the  strength  of  all  tbe  garrisons,  and 
to  see  which  was  the  most  convenient  way  to 
faring  in  the  French  army. 

Serjl  Jcfferies.  Did  yuu  ever  speak  with  the 
prisoner  at  the  bar  about  his  going  ? 

Wyer,  No. 

Serj.  Jtfferift.  What  place  did  he  pitch  on  as 
most  convenient? 

Wyer.  CarUngford. 

A  it.  Gen,  Were  you  in  the.  prisoner's  com- 
pany when  he  viewed  the  ports  ? 

Wyer,  I  have  seen  him  goto  and  fto  ;  I  did 
not  go  all  the  circuit  round  with  him. 

Flunktt,  Did  you  ever  see  me  at  Carting-*  . 
ford  ? 

Wyer,  No. 

Pktnhet^  Did  you  ever  see  me  at  any  other 
of  the  ports  ?  ... 

Wyer,  I  have  seen  you  at  Hamilton's 
coming  back  from  Derry .  Do  you  not  remem- 
ber tliat  you  lodged  at  at  sir  Geo. 

Flunket.  I  never  lodged  therein  my^  life. 

Sir  Fra,  Wit  hint.  Have  you  any  thing  mare 
to  say  concerning  the  plot  in  genex&l  ? 

Wyer,  No,  in  general  1  have  not. 

Se^.  Jefferies,  He  hath  not  only  given  apa&- 
oount  of  tne  general,  but  fixed  it  upon  the  pri- 
soner. 

Att,  Gen,  Dr.  Flunket,  will  you  ask  him 
any  questions? 

Flunket,  You  say  you  remember  you  saw 
me  at  my  first  coming  as  nrimate  ten  years 
ago,  and  that  you  were  at  the  priory  when  .  I 
was  there? 

Wyer,  Yofc 
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Plunket,  Yo«  wereiimsil^ktoine    < 

'  ^       £.  C.  J.  If  yon  will  ask  tiny  question^  do ; 

}mi  do  not  make  these  kind  of  otaermtioiis. 

Flunket,  Tell  me  this,  why  did  you  not  ac- 
qniint  sooie  justice  of  the  peace  then  with 
what  you  knew,  that  which  you  had  heard 
seven  yaars  ago  ? 

W^er.  When  I  first  knew  it,  I  was  as  wiU« 
ibg  to  have  it  concealed  as  they. 

L.  C.  J.  What  is  your  question,  Du  Flan- 
ket?  Pray  tellitus. 

Flunket,  He  says,  m^  lord,  that  ten  years 

3|D  1  had  suoh.a  <fesign  in  hand,  and  he  Knew 
e  money  was  coUe<led  for  these  very  ends, 
and  he  Imew  of  the  design  fronj  that  same 
captain  Q'Nealy  whom  I  employed  and  sent 
abroad ;  and  that  1  had  a  design  to  bring  in 
the  Frnich  at  Cariingford,  and  went  about  to 
ail  the  ports  in  Ireland,  and  pitched  upon  that 
as  the  most  oonTcpient ;  and  yet  it  is  so  incon- 
renient  for  the  bringing  in  a  foreign  force,  that 
any  one  that  knows  any  thing  of  the~Aiaps  of 
4ha  world,  will  easily  conclude  it  otherwise. 
But,  I  sa^,  my  lord,  why  did  not  he  tell  some 
jusdoeoi  peace  that  I  was  upon  such  a  design, 
but  letme  live  in  IreUmd  ten  years  aAer,  and 
never  speak  of  it  till  now  ? 

L.  C  J.  What  say  you  to  the  question  ? 

Flunket,  When  he  saw  me  all  the  time,  and 
to  the  time  of  my  taking  prisoner,  and  never 
said  one  word ;  mr  I  was  a  prisoner  six  months 
«■!▼  for  my  leUgion,  not  one  word  of  treason 
spoken  of  agauist  me  fiir  ^  many  years ;  why 
did  not  he  aoquaintsome  jnstioe  of  the  peace 
with  it  before  r 

L.  C.  X  What  religion  were  you  of  then  P 

Wvtr.  I  was  a  Rtnnaa  catholic. 

Flunket.  And  are  you  not  so  now  ? 

Wy€r»  Yes,  I  am  so. 

Just.  Doiben.  Therefore  it  will  be  no  wob« 
der  that  yon  did  not  discover  it. 

Seij.  Jeffifria.  But  1  tfk  you,  why  did  not 
you  discover  it  all  this  time? 

W$fer,  Beouise  I  was  a  papist  myself:  The 
first  that  did  discover  it,  he  and  I  did  consult 
about  it,  I  had  chaiged  him  so  to  do,  and  I  set 
him  on  work  ;  but  he  was  ill  paid  for  having 
discovered:  You  got  him  to  be  trepanned,  that 
be  bath  gone  in  dragcrof  his  Hfe  tor  it. 

Flunket.  Who  is  the  man  ? 

W^eri  If  oyer. 

Sir  Fra.  Withiw.  Call  Henry  O'Neal,  (who 
was  sworn.)  What  know  yon  ti  any  design  in 
Ireland  to  introduce  the  popish  refigion  ? 

(TNfMl.  In  Ai^gust  lars,  b^op  Tyrrel 
came  with  40odd  horsemen  to  new  geneml 
Brady's  boose,  and  alighted  at  the  door;  and 
be  ^ve  them  there  an  oath,  which  tbc^  taok 
wilfindiy  andfireslv  ftwn  band  to  hand,  to  for- 
ward the  popish  plot  against  the  Protestant  reli- 
gion, to  make  ancnd  nfihem  aU  in  one  hour  firoin 
end  to  rad  in  Irdand ;  and,  said  he,  I  will  come 
within  two  days  widi  an  order  from  the  bird 
Oiiver  Pbmket ;  and  you  need  not  be  aftaid, 
for  the  k>r4  Oliver  Plunket  and  I  have  sent  some 
gold  and  money  into  France  to  get  men  and 
bring  them  irom  France  over  sea ;  And  do 


not  fear,  this  will  go  nn  an  one  bonr  tbrongfa  all 
Ireland  from  end  to  end.  InSep>eniber  I6f8, 
a  little  while  after,  the  same  meeting  was  in  n 
pUce  which  they  <all  Viigtnia,  in  the  connty  of 
Connanght)  where  tbey  took  n  priest,  be  is 
here,  andbe  was  with  me,  and  desired  me  la 
come  up  to  DuUin  and  discover  thin;  and 
thereldiddiscover  it  to  sir  John  Davis;  whicb 
is  all  that  I  can  sa^.  Fortius  Flunket  I  never 
saw  him  in  my  lite. 

Mr.  Jona.  You  were  a  papist  then  ?  . 

O'Neal.  Yes,  I  was. 

Mr.  Janet.  Are  you  a  Roman  catholic  still  ? 

O'Neal  Yes,  I  am.  .  , 

Mr.Joaei.  And  were  you  acqnainted  with  all 
these  orders? 

O'Nzal.  Yes. 

L.  C.  J.  How  came  yon  tn  know  of  this 
oathP 

O'Ne^U  I  was  in  the  bouse  with  tiwm ;  I 
was  one  concerned  to  take  my  ostb  with  tben^ 
and  I  durst  not  but  take  the  oath. 

L.C.J,  HadyouthaoAtbof  snssccy  givoa 
you? 

O'Neal.  Yes,  and  so  this  pnest  coaunanded 
me  to  go  along  to  Dublin  and  discover  it. 

Serj.  Jefferie$.  What  is  bis  mmtf 

O'Neal.  John  Mac  Legh. 

Hiv  Fra.  Withim.  Do  Tou  know  any  other 
transactions  about  the  plot  r 

O'Neal.  No,  I  wiU  ast  swwr  lor  aU  tba 
world  more  than  I  know. 

Sir  F.  Withms.    Then  csll  Neiln  O'Neali 

iwho  was  sworn).    What  do  vou  know  of  any 
lesign  carrying  on  in  Ireland  against  the  gn^ 
vemment  and  ue  Protestant  reUgian  ? 

N.aNeal.  I  wiUteUvoualllknaw:  I 
at  vicar  Brady's  bouse  the  illst  of  Aogvst. 

L.C.J.   What  year? 

N.  O^Neal.  1678.  And  bishop  T^^n«l 
with  40  bone-men  to  the  house,  and  went  into 
the  house,  and  diaoouiaed  a  little  wbUe  $  and 
they  took  their  oaths,  every  one  round,  So  kas^ 
secret  the  pbt  to  destroy  the  IVoiestant  veli* 
gion  and  the  Protestants,  that  they  might  bama 
their  estates  a^pnn.  And  be  said  they  did  not 
ncedtofiaar:  ter^  said  he,  yon  hnvnavcrjnmd 
man  to  assist  you,  and  that  is  the  hxd  Onier 
Pludcet,  wad  yon  need  not  fear  bat  it  will  go 
tlirough  an  brrluul. 

Att.  Gen.  Will  yon.  ask  bimViy  qnestions  P 

Fltmket.   Why  did  you  net  dMOover  it  be- 
fore? 

Serj.Jtf^icf.  WeTOyounBemanCalhoiie 
attfaet  titte? 

N.O^NtaL   Yes,  and  am  so  still. 

Mr.  Fan^ety  {Jmj^-mmmS.    i  iWre  be  nsaf 
be  asked  how  he  came  to  be  tfaere^ 

L.C.J.  Yon  say,  I  thmb,  this  was  at  vicar 
general  Brady'a  $  bsweameyoniebetliera?' 

Nt.  O'Neal,  i  wte  tbsse  ssmsri  tunes  Mora 
that ;  ibr  nqr-nnrseor  my  IbstcVHsmb*  (I  de 

not  know  which  yon  may  uadersli^beM}  was 
bouse-keoner  to  aim. 

L.C.f.    Wees  yioa  f«qpnnd  to  takn  the 
oath? 
N.O'NeaL  No, my hwd,  I iwn^naimed hi 
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the  iiooM»  1  had  been  there  two  or  three  weeks 
before. 

PUnket.  Why  did  not  you  teU  il  to  some 
justioe  of  the  peeoe? 

Z.  C  J.  He  vas  a  PiA|Het,  and  so  he  is  aodr. 

N,  (/NeaL  There  were  many  there  that 
were  wiser  thae  1,  that  did  not  diacoTer  tt. 

X.  C.  /.    How  old  are  yoa  ? 

N,  (TNeah   I  believe  about  S9  years  oM. 

X.  C.  J*    And  this  was  bat  in  1678. 

AtL  Gen*  Swear  Owen  Af  urfey,  (wfaieh  was 
done).  Con»e«  what  say  you  ? 
.  O.  Murfey.  Mr.  Edmund  Hurley  disoo- 
▼ereA  die  Plot ;  he  went  to  one  lientenaatBaker 
and  did  discover  the  j^  to  him,  that  there 
was  a  des%n  to  bfii^  m  the  French. 

X.  C.  J.  Speak  out  aloud,  I  cannot  hear  you. 

CX  Murffy.  All  I  kn6w  is  from  Mr.  £dm. 
]\Iurfe^ 

X.  C.  J.  What  do  you  know  of  any,  of  your 
ownlraowledfe? 

O.  Murfey,  Mr.  Lieutenant  Baker  told  me, 
that  he  did  hear  of  the  French—^ 

X.  C.  J.  Speak  what  you  know  yourself. 

O.  Mtufey.  If  it  please  your  lordship,  this 
is  more:  I  saw  that  eridence  thai  Edmund 
Murfey  did  produce  in  Irelandi  when  he  was 
sent  to  the  gaol  there ;  but  without  t^  or  any 


Att,  Gen.  Then  swear  Hug^h  Duffjr ;  (which 
was  done),  ^^peik  kmd«  and  tell  my  lord  what 
yon  know  of  was  plot  and  the  prisoner :  you 
know  the  prisoner,  do  not  you  ? 

IhMf,  I  know  him !  yes,  1  know  him  well 
enough. 

L*  C,  J.   What  say  you  more  of  him? 

J^^ify'  My  lord,  I  say  1  have  seen  this  Dr. 
Oliver  nunket  raising  several  sums  of  money 
to  cany  on  this  plot ;  sometimes  10s.  per  ann. 
sometimes  !M)«. 

Sol.  Gen.  Of  whom? 

Dufy,  Of  ail  the  priesti  in  Ireland ;  of  every 
priest  aeeoidinff  to  his  pension  and  parish. 

L.C.J.    In  aU  Ireland  .^ 

Arfk  Yes. 

X.  Cf,  X  And  towards  the  proceedings  of 
the  plot? 

Jjifjfy,  It  was  to  ffive  to  his  i^ent  which 
was  at  Rome,  and  rar  the  caxrymg  on  the 
business. 

Ait.  Gen.   How  came  you  to  know  this  ? 

Duffy.  I  was  servant  to  Dr.  Duffy,  who 
was  infinitely  beloved  by  tliis  man.  He  was 
Father  Confessor  to  the  queen  of  Spain.  There 
was  nothiiur  that  happened  between  them,  but 
I  was  by  aff  the  time. 

X.  C.  J.   Weieyou  chapkin  to  him? 

Dufy.   Yes. 

L.Q.J.  You  are  a  Papist  then  ? 

Dufy.  Yes. 

Ait.  Gen.   Tbk  man  is  a  Friar,  my  lord. 

X.  C.  X  Were  you  in  the  company  with 
Ibem? 

Dufy.   Yes,  I  was. 

X.C:X   What  did  pass  Ihere? 

Dufy.  About  the  plot;  how  they  could 
confirm  the  plot:  and  this  man  Ptunfcetsaid^ 
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he  coukl  prevail  with  the  king  of  fVance,  and 
the  other  with  the  king  of  Spain. 

Att.  Gen.    Pray  acquaint  my  lord  particu- ' 
Uyrly  when  this  was,  and  in  what  place,  and 
what  they  said  ? 

Dufy.  It  was  in  1673,  74,  and  75,  at  his 
own  house ;  and  at  he  kept 

three  or  four  Jesuits  there,  and  a  butter  of  a 
hundred  priests. 

Att.  Gen.    What  passed  in  the  company  ? 

L.  C.  J.    Who  eke  was  there  ? 

Duffy.  The  discourse,  my  kund,  was  always 
about  the  plot,  how  they  could  contrive  the 
matter  between  them ;  and  so  they  did  con- 
clude afterwank  to  raise  so  much  money  upon 
several  priests,  aU  the  priests  in  Irekmd,  souie- 
times  20f.  sometimes  40f. 

X.  C.  J.   A-piece,  do  you  mean  f 

Diify,   Yes. 

Ait.  Gen.  What  dkcourae  had  tb^  about 
the  French  at  any  time  ? 

^'^fy'  Yes,  a  hundred  times;  he  talked 
several  times,  that  he  did  not  ouestion  but  be 
should  prevail  with  the  king  or  Fi*ance  not  to 
invade  Spain:  and  I  have  seen  hk  letter  to 
cardinal  Bouillon,  to  ezpostukte  with  him 
about  the  kine  of  France,  why  he  should  wage 
war  with  the  king  of  Spain^  who  was  a  Catho- 
lic, but  rather  should  come  and  redeem  IreiaiMi 
out  of  its  heretical  juiisdktton. 

Ait.  Gen.  Did  you  see  the  letter? 

Duffy.   Yes. 

Att.  Oen.  Whv,  do  you  know  hk  hand  ? 

Dufy.  Yes,  I  know  it  as  well  as  I  know  my 
own ;  I  know  it  if  there  were  a  thousand  pa- 
pers together. 

Alt.  Gen.  And  what  was  the  import  of  it, 
prav? 

Duffy.  That  cardinal  Bouillon  should  pre<i 
vail  with  the  king  of  France  not  to  invade 
Spain ;  and  the  contents  of  the  rest  of  ti^e  letfier 
were.  That  he  did  admire  be  should  not  rither 
wage  war  with  the  kinff  of  England,  who  hath 
been  an  apostate,  and  help  thor  poor  country 
that  was  daily  t(H*mented  with  herotksal  jurko 
diction. 

Att.  Gen.  How  came  you  to  be  in  Franco  ? 
Were  you  employed  ? 

Duffy.  I  went  to  France. to  live  there  n^a- 
convent. 

Phuket.  Did  Cardinal  Bouillon  shew  y#a 
mv  letter  ? 

^Dufy.  Yes. 

Piunket.  What  year? 

Dufy.  1677. 

Attn  Gen..  Pray,  sh*,  yen  wars  qteaking  of 
raisingof money      '  *■ 

Dify,  Yea, 

Att.  Gen.  Did  you  see  any  precep^  about  it  f 

Dufyi  Yes,  1  imve  seen  sefvenu  jMoeple: 
I  was  Curate  to  one  Father  Uurfey;   anix 
while  that  roan  W9«  with  Dr.  OHvet  rlunket, 
and  other  JesnitB,  I  did  c^Bckle  in  hk  pko^ 
and  he  sent  his  ktters  to  me  to  warn  40<.  ani- 
SOf .  a  time,  several  times. 

X.  C.  X  Youyounett* ? 

Duffy.  Yes. 
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bsUltr>'Oen.  What  for? 

Duffu,  It  was  to  send  to  Dr.  who 

was  at  Kome. 

Alt,  Gen.  Did  you  send  any  money  (hat  yon 
know  of  ?— Dtt/f>.  Yes. 

An.  Gen,  Tell  what  time  you  gave  the  mo- 
ney yourself? 

I>fijfy.  In  1673,  74,  75. 

Att.  Gen.  Where  ?' 

Dujffjf.  At  his  own  dwelling  place  at 

Just.  Jonei.  Of  what  quality  was  the  pri- 
aoner  amoni^  you  f 

Dujlfy.   He  was  primate  of  all  Ireland. 

Just.  Sonet.  Under  whom  ? 

Duffy.  Under  whom?  under  the  Pope. 
.  Just.  Jmiet.  How  do  vou  know  he  was  so  ? 

Duffy.  We  had  it  in  nis  writings. 

X.  tr  /.  Did  he  stile  himself  so  in  his  let- 
ters? 

Duffy.  Yes,  if  he  writ  but  to  the  least  man 
in  the  country,  he  would  write,  »*  Oliverus  Ar- 
micanus,  Primas  totius  Hibemiie." 

X.  C.  /.  And  so  you  always  understood  him  ? 

Diijfy.  Yes. 

Att.  Gen,  Were  you  preswit  at  any  of  the 
general  consultations  or  meetings  ? 

Duffy.  Yes,  I  was. 

Att.  Gen.  What  number  might  meet  at  that 
time? 

Duffy.  Five  hundred  men  and  women. 

Att,  Gen.  Where  was  this? 

Duffy.  At  Clouds. 

Att,  Gen,  What  was  tlie  occasion  and  de- 
sign of  that  meeting  !* 

Duffy,   Confirmation  from  the  bishop. 

Att.  Gen.  And  what  was  dope  there  besides  ? 

Duffy •  The  second  thing  was,  that  the  gen- 
tlemen of  the  three  counties  should  oonclude 
together  about  tliis  matter. 

L,  C.  J.  About  what  ? 

Duffif,  About  joining  the  French  and  Spa- 
nish lu^^etber. 

Justice  Dolben.  Where  was  that  meeting? 

Duffy.  In  the  county  of  Monaghan. 

Just.  Dolben,  Was  the  prisoner  there  ? 

Duffy,  Yes,  he  was  the  chief  man. 

X.  V.  J.  When  was  this  ? 

Duff^.  In  1671,  to  the  best  of  my  knowr 
Mwe, 

Ju4.  Dolben.  Were  you  there  yourself  ? 

Duffy.  Yes. 

Att.  Gen.  What  was  the  transaction  of  that 
day,  besides  the  Sacrament  of  confirmation  ? 

Duffy.  It  was  agreed' that  the  gentry  of  Ar- 
magh, Monaghan,  and  Connaught,. should  join 
together  ^  and  then  they  went  into  a  private 
council  to  get  a  list  of  all  the  officers  that  were 
in  the  last  rebellion,  and  those  thai -lost  their 


Att,  Gtn.  How  do  you*  know  that  ?  Did  you 
g»  iatathe  consult  ? 

Duffy,  -  Yes,  I  was  in  the  same  consult  my- 
self, tad  was  as  willing  to  proce^  in  the  matter 
aa  any  one  ift  the  world. 

L,  C.  X  Where  was  this  ? 

Duffy.  Within  two  •  miles  of  Clouds,  at  one 
Father  house. 


L.  C.  J.  Was  that  at  the  time  when  there 
were  so  many  persons  met  ?  Pray  speak  again 
what  was  .done  tfaer^  besides  confirmation  ? 

Duffy,    Why'  they  were  withdrawn   aside  . 
into  a  garden,  some  st(iofi  up,  and  some  sat 
down :  and  (Miver  IMimket  <;tood  in  the  middle 
of  them  all  as  n  prelate,  anrl  every  one  kneded 
down  before  h'p/and  kissed  his  hand. 

Atl.  Gen.  ^\  liat  was -then  said  ? 

Duffy.  Then  they  did  consult  and  gave  spe- 
cial order  to  some  ut  them  to  get  a  list  of  atl  the 
officers  in  the  late  rebellion,  and  that  lost  their 
estates,  and  that  they  should  be  more  forward 
than  others  to  proceed  in  that  wicked  design. 

L.  C.  X  W  hat  was  that  design  ? 

Duffy.  To  destroy  all  the  Protestants  toge- 
ther. 

.  Att.  Gen.  Was  it  to  mingle  the  Irish,  and 
Spanish,  and  French  army  together? 

Duffy.  Yes,  it  was. 

Att.  Gen.  Did  you  hear  the  prisoner  speak 
about  it  ? 

^"J^-  Yes,  and  he  made  «  speech  before 
them  concerning  our  own  faith  and  religion. 

Att.  Gen.  Was  there  any  mention  of  money 
at  that  time. 

Duffy,  It  was,  that  evefy  man  of  them  that 
could  dispose  of  money  should  provide  some  for 
those  gentlemen  that  would  soon  come  into*  Ire- 
land. 

Serj.  Maynard,  Who  were  those  o^entlemen  ? 

DuJTy.  The  French  army  and  the  Spanish 
army  toother. 

Att.  &en.  Were  you  at  any  other  meetbg  ? 

Duffy.  No. 

Att.  Gen,  After  he  was  taken,  do  yon  know 
of  any  order  he  sent  out  to  cither  money  ? 

Duffy.  Yes,  at  the  assizes  of  IH^lkeith,  I 
think  it  i9  June  t\ro  years  ago  he  was  appre- 
hended^o 

Att.  Gen,  Ind(*ed  he  was  first  apprehended 
as  a  very  busy  ]^|)ist. 

Duffy,  I  have  seen  two  or  three  several  orders 
to  raise  monev",  for  the  same  purpose ;  and  that 
it  was  the  only  tim^  to  bring  the  matter  to  an 
end  when  he  lay  in  gnol  himself. 

Att.  Gen,  Was  that  the  effect  of  the  letter?   * 

Duffy,  Yes  ;  and  that  the  French  and  Spa- 
nish kings  shoiild  take  the  »]  vantage  tiiat  now 
was  ofifered  whilst  he  was  in  prison. 

Just.  Jones.  You  say  some  money  was  sent 
to  Dr.  Cray  ? 

Duffy.  Ves. 

Just.  Jones.  To  what  end  ? 

Dufffy,  To  comply  with  this  design. 

Just.  Jonet.  Where  was  that  Dr.  Cray  ? 

Duffy.  He  was  at  Rome,  he  wiis  made  a 
bishop  there. 

At4,  Gen,  Who  employed  higi  there  ? 

Didffu,  This  man  employed  him  always. 

L.  C.  J.  What  was  his  name  ? 

Dui^,  Cray.  ,  * 

Justice  Jonet.  You  say  some  of  the  priests 
paid  20.  some  40? 

Duj^y.  Yes. 

Justice /(inef.  Did  the  lay-gautiy  agtee  to 
pay  nothing  ? . 
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IM^.  I  don't  know  for  ^kgetitrj. 
'  L.^  J.  Bat  I  tUQk  Tou  iMid  m 


yonndf? 
Dm/fy.  Yes, 


to 


you  -paid  MMnelliiiig 
ftr  two  or  three  yeon 


L.C.J.  And  that  wai'for  the  design  P 
Dufy.   Yes,  for  ^  French  and  Spanish 
iny,  and  aHtiiepurpoaes  together. 
Mj*  Gen.  What  do  yon  know  of  any  precept 
be  given  in  of  all  sorts  of  persons  ot|[  such  an 


Du^  1  gave  a  hat  of  the  ago  of  every 
person  from  16  to  60. 

Aii.  Gen,  By  ^ose  order? 

Dufy.  By  his  order. 
'  8ef}.  J^  To  whom  did  yon  giro  itf 

Dif^^oDr.  PluiAet 

Ser),I^.  llMit  is,  to  the  prisoner  P 

XH^.  Yes,  out  of  my  own  precinct. 

Att.Gm.  Had  yon  had  any  oider  from 
ninP 

puffy.  Yes,  it  was  directed  to  the  parish 
priest;  and  I,  being  curate  in  his  plaoe,  reodr- 
ed  the  order. 
'  &r  F.  WiHien$.  To  what  purpose  was  it? 

Bujfy,  To  know  what,  men  hi  Ireland  wcro 
able  to  bear  arms. 

.  Jnatiee  Joiin.   What  was  the  number  con- 
tained m  your  list  P—Dm^.  250. 
)  JnstieeJojMt.  What,  in  one  parish  P 

I>||^.  Yea. 
.  Seq.  Jef,  What  was  tfie  parish's  nameP 

B^fy'  Ckighan. 

Ait,  Gem.  Do  you  know  any  thing  of  his 
flpoiag  to. fiew  ^  ports  P 

Dufy.  laooompaniedhimtoCariingford. 
.Aii.  Gen.  DidyouP. 

Dyfy.  Yes,  m*  person  I  did. 

^.Jeff.  WhatdidhosayP 

i>mf.  He  went  roui.d  about  the  i^aoewheie 
soroeor.thecnstott-shipaomnem;  there  was  a 
great  caslle  thero  near  the  sea,  and  he  went  to 
▼iew  the  place,  but  oonki  not  get  a  boat :  And 
tliere  was  affreal  talk  of  Caiimgford  to  be  one 
of  the  best  nav^pis  in  Irelainl ;  thero  was  no 
great  garrison  at  the  place,  and  any  iship  might 
cmae  to  the  gates  of  the  town,  and  surprise  it, 
being  a  little  town. 

Mi,  Gem.  What  did  he  oonohide  upon 
that?  ^ 

J?iffyf  Thai  be  Plight  get  the  French  amy 

land  safely  thero. 

Ait.  Gem,'  What  do  you  know  of  jelirering 
any  ammiimtion  and  anna  ? 

Dufy.  He  did  send  someofihia money  to  get 
ammunitioB  into  Iroland. 

Pian to.' You  siiy  yon  weroMurfey's  cu- 
rate :  Cm  you  shew  me  such  Institution  as 
you  say  came  to  you  to  raise  money  P 

Duffy.   I  could  have  brought  them,    but 

Hit  needless. 
*funkei.  Can  you  name  any  other  person  I 
reoeired  mt^y  mim  P 

Pi^  I  hareseen  your  paper  of  the  county 
of  Monaghan. 

,  Fkmket.  Have  you  seen  any^  of  them  pay 
anyradneyP 

▼ot.  vlif. 


to 
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Dufy.  Yes,  I  ha?«  seen  90  of  than  pay 
money. 

Justice  Doibem.  Why,  you  aro  aofnamted 
with  this  man,  aro  yon  not,  Mr.  I^mketP 

Piunket,  My  kxd,  1  believe  I  hare  seen 
him. 

Justice  Dolben.  I>on't  you  know  he  was 
chaplatn  to  bishop  Duffy  P 

PUtnket,    No,  I  never  was  in  his  company* 

Seo-  Jeff,  Pray  tell  him  what  time  of  the 
year  it  Was  that  you  were  at  Carlingford  ? 

Duj^.  It  waa  at  the  «nd  of  1677, .  and  the 
beginning  of  1678. 

AU.  Uem,  Ptaj,  if  you  can  roeollect,  was 
you  once,  or  twice,  or  twenty  times  in  his 
company  P 

Buffy.  As  I  am  a  christianf  I  have  bem  an 
hundred  times  in  his  oompany.  And  when  you 
wero  creating  priests,  you  would  always  send 
fbrme  to  be  prssent;  and  I  wonder  how  Uie 
man  should  fbiget  himaelf. 

P^n^l.  I  do  not  say  I  have  not  seen  him, 
or  that  I  am  a  stranfferto  the  roan ;  but  in  the 
company  of  bishop  Duffy  I  never  saw  him,  nor 
I  never  sent  him  orders  to  pay  any  money ; 
and  if  he  did  pay  any  money,  he  might  shew 
the  order. 

Serj.  Jeff,  If  he  did  pay  any  money,  you  did 
iBtOtikeit 

Att,  Gen.  Fnj  let  him  have  fair  pby  to  adk 
any  questions. 

SJ,  Gen,  Tefl  how  you  came  to  remember 
that  you  aaw  him  at  Sir  Nich.  Flunket's. 

Duffy.  Or.  Duffy  did  send  me  to  sir  Nicho- 
las Plunket's,  and  1  met  Dr.  Piunket  as  I  waa 
coining  out  dT  the  city.  Ihad  been  half  a  year 
at  the  Spanish  ambassador's,  audhetfentma 
for  Ireland  again,  and  then  I  lived  at  the  con- 
vent in  Dubhn ;  and  then,  when  I  knew  that 
he  would  come  to  town,  I  went  to  Ring*8>end, 
where  the  ships  came  in,  to  meet  him. 

Piunket.  Yon  say  you  were  with  him  at  my 
house? 
'    Dujfy.  Yea. 

Piunket,  If  yon  were,  yon  were  inniible; 
But  I  aak  you,  Why  did  not  you  tell  this  to 
some  justice  of  the  peace? 

Just.  Bolhen,  Good  Mr.  Piunket,  be  tdb 
yon,  he  waa  aa  wiDing  to  forward  it  dien  aa 
you. 

L.C.J,  How  came  yon  nowtochangeyour 
mind? 

Dtfjfy,  I  went  into  France  in  1677,  and  I 
waa  not  there  a  Tear  altogether ;  but  when  I 
hare  seen  how  the  noior  people  were  brought 
mto  snch  shivery  by  the  Ficncnkbig,  I  thoaght 
of  it,  and  had  rmer  the  devU  shoole  raign  orer 
usj  than  the  Frendunaa. 

Juat.  Dolhem.  He  giveo  you  areiy  good 
rational  accoant  why. 

Dufy.  ifiave.beenatabNicfaolaaPlnnket'a 
and  Dr.  FMrick  nnnket'a.  where  tiiere  fell 
some  variance  about  aometning  this  man  had 
done  to  FatUer  Daffy.  Says  biahop  Du^,  I 
might  have  had  you  drawn  and  ouartered,  if  I 
woreas  in  a  manaa  yod ;  and  I  m^thave  been 
primate  of  Irdand,  ffl  wodld'ha^^imdtitaken 
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•ays  sir  Nicholas  PlaDket,  What  is  thai?.  Why 
it  was  said»  it  wfLs  to  irajs«<IO,oao«MiiiB  Iretod 
at  aajT  tima  whenp?^  tha  Frmth  or^M  ^p»- 
■Msbitiag  4iqu]d  wm»  war  with  gnyUol,  SNt- 
land,  or  Ireland.  And  thia  man^did  ooufaaa 
kffdfe  my  fto^  ^  Father  DoflV,  that  it  waa 
not  only  to  exalt  himsaV»  fant  aU  tba  H^vnish 
clargy,  and  aUtha  gantry  that  hadloat  Iheir 


Plunket,  Hr.  Dnfly,  ona  vond  with  yon ; 
Is  not  this  out  pf  msJica  la  nie»  Ar  coiracting 
some  of  the  elerey  ? 

Dufy.  Yon  had  noihiig  ta  da  with  iQ€,  fe 
I  was  #  6iar. 

Att,  Gtn.  Swear  Edmnnd  Mmfey  (whidi 
waa  done.)  Tell  T0«r  whole  hnnwiedga  of  Dr. 
Plunto  and  the  fmhPhit. 

JUwr/ry.  May  it  pleHeyoQ,n^loid^I  waa 
one  of  the  first  diBCMifarera  of  this  plot;  bntof 
nine  witnesses,  I  have  but  one  in  town* 

X.  C.  X  Wdl,  tell  yonr  own  knowMga. 

Murfty,  Now  I  beff  yonr  knrdahip,  as  ta  Hr. 
Plopkat,  that  yon  willresiHte  it  till  next  tann ; 
I  oouhl  bring  ten  witneasea. 

Ait,  Cfra«  Do  yon  speak  yonr  own  evidence? 

Murftv,  I  reKT  it  to  the  king  and  oonndly 
wlint  evidence  1  have  given: 

X.  C.  J,  Do  not  trouble  yourself,  be  diraeted' 

^    alittle:  You  are  here  now  to  apeslL  what  yon 

know  oonoeming  any  treasons,  or  any  o&er 

nsaiters  against  the  bng,  done  by  Dr.  flnnket ; 

apeak  ymir  own  knowledge,  lor  as  to  other  wit** 

nses  we  do  not  call  yon. 

Aftur/eif.   If  IbecnUedttqneatiattihiithia 


Au,  Of*.  Gome,  afar,  yon  haira  bean  at  the 
Spanish  ambaasador'a  ktiel^,  anawer  my  qnea- 
tion;  have  you  ever  been  with  PhudBet  in  Ire- 
land ?— Afar^ev.  Yea,  Sir. 

Att,  Gm,  Ham  yon  ever  hasid  him  own 
hntt«€tf  Primate  of  Iidand  ? 

Murfey.  Yea,  Titukr  Primate. 

At t.  Gen,  Under  whom  did  he  claim  that 
nathority?  under  the  king,  or  under  the  pope? 

Mu^y,   I  think  ha  oonU  not  be  undea  the 

ingataU. 

Ait.  Qen.  Under  whom  then  ? 

Mu^fey^  Itnraat  he  cither  Ae  king  or  the 
pope. 

L.O,J,  Anawarmediraatly, didheclalmto 
be  titular  primate  under  the  pope? 

Mmrf^.   lauMMaaliedii. 

X.  C.J.  WaahevepntedgeneraUysotoba? 

Murfeu.  Yes,  ^ly  tonL 

Ait.  utn,  Mr.  Murfty,  remember  what  you 
awora  beferathe  grand.jury:  pray  reeoUect 
yourself  whether  that  ha  tvne,  and  tall  alL 

X.  C.  J.  Yon  are  upan  your  oath,  you  must 
ipeak  the  truth,  and  the  whole  thklh;  youmnst 
not  minoe  or  conceal  aay  dib^. 

.  fieri.  ^.  Weae^nttawnmbaAeatiie  grand 
jury? 

perliaoaent. 

fileij.  irHr.  Did  yon  give  in  any  eiriABnee  ta 
thagianajvyp 


awom  heferelha  king  and 


If Kf/hf .  Yaa»  I  did. 

fcrj.  M-  Wm.  that  ynn  iwoft  batane  Ibe 
grand  jury  true,'  upon  your  oath  ? 

Murjejf.  I  can't  say  but  it  was. 

Serj.ir/.  Repeatit;  tell  my  lord  and  d^ 
jury  what  it  waa,  and  teU  tiw  tmth. 

idur/fy,  Ihavaihrgotit. 

Att,  Gen.  Why  then,  1  wonM  mk  yann  Ht- 
tle{  yaurenicn[ibarlwaaby,anditisnolaagli* 
iiw  matter,  Mr.  Mnifey,  yon  will  find  it  an. 
What  do  yon  know  of  any  ordera  imned  oat 
by'  Mr.  Plnnket  to  raise  money  fiMoi  An 
priests? 

Murfty,  I  know  there  were  ordeM,  and  I 
took  tlie  orders  n^ysdf  in  my  hand. 

Att.Oem^  Fromwhomhndyantheaenrdat*? 

Jdurfey,  From  anodMr,  and  not  from  Iuhi. 

Att,  Gen.  Under  whaaa  hand  were  dieae 
orders? 

Jf^f*^.  Thar  wnsefirom  the  Pdmala 

Att,  Gen.  Did  you  see  any  order  nndar 
Ptnakefa  Imnd  frr  nosing  ef  money  f 

Mtir/ey.  No,  but  under  thaYkarOanerePa, 
by  his  authority,  as  I  suppose. 

Ati.Gen,  Upan  yonr  oodi, did  yen  not  swear 
before  the  Gmnd  Jury,  that  ynn  aaw  the  afders 
under  bis  hand  ? 

Murfey.  No,  I  did  not,  or  I  waa  nmlAen, 
for  it  waa  only  by  his  diraotion. 

Att.  Gen.  Pray  had  yon  any  conmna  wkh 
Oliver  Plnnket  aliont  the  raning  ef  money  ? 

Mtrfey,  Oliver  Plnnkotmboot  the  fak^  of 
money? 

Att.  Gen.  Yes,  the!  b  a  phiia  queatian. 

Murfejf,  Itwas  abonteOierBitltfalnan^ 
veraed  with  him. 

Att.  Gek.  But  did  yon  conaarsawilh  hfan 
about  money? 

Murjey,  No,  no^  ahant  Aa  nmiey. 

Att.  Gem.  Ubon  year  anih,  did  yon    . 
wi&  him  about  bringing  in  the  French  f 

^^,M'.  Dedara  the  trath,  coma. 

luCf.  Gome,  don'ttnfle;  what 
have  yen  had  with  the  prtoier  nhontwdshy  aC 
money,  or  bringing  in  the  Frsndi  ?  Bithei  of 
them.  Sir  r 

Jlfarf<y.  I  know  tWa,  if  the  dnko  of  VaA 
and  duke  of  Ormond  had  proceeded  aecerftg 
to  their  intentioaa,  it  waa  a  general  <arpeclatiau 
at  the  same  time,  that  all  the  French  and  IiidI 
would  came  and  ftU  upon  tile  English  trntkni, 
as  I  understood. 

L.C.J.  Pray  answer  the  qnestiondkneliy: 
You  must  not  c^mie  and  think  to  triHawilbttn 
court,  yon  must  speak  the  troth,  yon  are  awom 
to  it ;  you  must  not  come  to  duibUe  and  nm 
about  to  this,  and  that,  and  Miier^  bnt  anawvr 
dbpediy,  have  yon  had  any  diaconrae  widi  ihn 
priaoner  aboot  orders  fet  raJfipg  e^  meoey  In 
Ireknd? 

Mnrfey.  Yes,  I  have  seen  oidet a  froaa  Ida 
Vicar  Geiicral  finr  the  raising  of  BMRiey. 

LC.J.  Hath  he  owned  them  to  WW  hia 
dimctionf 

Murf^,  Not  before  me,  but  othein  ha  hna. 

Att.  Gem.  Have  yon  seeaaniy  money  yiidto 
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Mnrfjn.  Tavb6ttr 

Jti^  6fm.  V»  Pknkit 

Afifjrfry.  To  the  Vicar  Oawwi  I  teM. 

X.C.X  BmiDPIii&kMr 

Jfiw^.  MMe  t0  Plmket 

L.C.J.  Hft«e  yM  ImA  Ui3r  diMtMMB  wMl 
him  «t  any  time  about  the  niahif  of  ttonm^ 
vrtudLlho  Vkar  Ow^  gire  oi^r  for  ? 

Afiifftfjr.  IhBTeiiaddiaooiM«widitho¥iotf 


L,C.J.  fitev4oatlria«^  hiiv« yo« Im4 toy 
L:C.Js  Y«,  tMb  him. 

Witbllii^ 

XwC./.  Tittwetvlftl^diieodrBetUHiwasr 

Jftrr/^.    I  Ifaiak  itwag  abouttlM:  If  Um 

^ttfce  of  York  aikl  the  Anke  of  Momftonib  feU 

out  tmtber,  tiMi  he  hoi  iotoo  mm  la  niae 

ahovt  flieiMitter,  and  if  tbedokii  of  MoBBiMtb 

"'  RriM  tho  I^^t^lttnC  i«iigMni--^*-^->«» 

6oi.    Yo»aeohobiffbhoiNio8paoiBh 


Xw  C.7.  WenryMtKPMofltistySir? 

l&r^.  Mo^ I ama prioai. 

Se^.  J^.  He  k  t»  ad^  yet. 

Muffey.  I  am  Indiifereiit  wh^ibor  I  bo  » 
Proteatautv  priest. 

Ati.  Gm*  Mhr  ItflNl^  b«  ii  a  prieal  is  otden, 
a^  00  hadi  acknoirMgad  hinaelf. 

Mnafm^.  YoB)  I  am  a  ptMit,  bolit  noket  AM 
ibofet  myaHfttf  aee  a^  many  evideiMsea  to  cone 
iftv  thA  imt  klit#  PlmkeC. 

JLC.^.'  fSkiy  yon  Mibae  to  answer  thoiie 
questions  that  we  put  10  y#ii  ha«. 

Mnffty.  trbat  I  saM  More  the  Pafliamtiit, 
I  answer  pnneiQidly. 

L.C,J.  YoD  nrtfaakeilqneBtMma  barer  and 
podund  as  a  witness,  wfll  yon  answer  direel- 
lyyormt? 

Mmfif.  YeB,Iwil. 

X*.  C.  /.  llien  let  me  hear  what  disoottfse 
yon  had  tMi  iAe  IMniafe  Pltfnket  eoneeminff 

i^ibii^  nised  by  hin»or  Ma  ViearQeneraT. 

Mmrfey,  May  it  please  your  lordship,  iWel  of 
aiiy  k  ^  not  iniMish  PriiSRtto  Plttttket^ 
idlhiHatidjaBmesnoftigpency. 

Joat  Joncw.  Had  yon  any  discoiMe  with 
hinaryisnorm^r 

Mmfiy,  ths^heiAMMifM  so  many€a- 
tbiDtinshfrlr«i8fDd,if  thedokeofYoricand  the 
duke  of  HMModOi  fell  oat. 

AnL  Jibn^f .  Why,  it  pl^hdv  appears  what 
you  drore  at  at  fivst,  to  put  off  this  trial  if  ^n 
could. 

X.  C.  /.-Thep^NSlnitt  Bnghmd  bate  been 
at  work  with  you. 

wts^,  JwgifMm,  I  pefonyed  nils'  g^tJle&mn 
wwTe^  fiusy,  Ibokinj^  upon  his  hat,  I  desire 
be  mny  be  stftrebedy  ifbehate  no  paper  abontf 
fain». 

Jai$,  Gtft,  Mr.  8sGeitof  and  n'^selTb^std- Ae 
pMsMe  be  gUte  to  the  grand-jury. 

Hbetf  be  went  oat  of  the  court,  aildwooUf 
iCMosfta  penKUMfed.to  eome-baiek  afaia^ 


1 
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l.u^i^:.^*^  WokithbeMtt  bini»attdbeffmYe 
I  the  fnllest  evidence,  much  fuller  to  aU  instaocA 
Md  particulars  of  tMs  Hi|fh-TreaaOn,  much 
^?  than  DaHy,  to  the  ^mud-jury;  Ahur- 
ww*^  abont  three  weeks  ago,  the  tnal  conhnff 
on,heranaWayand  lay  bid;  i  took  ngnSi 
deal  ofpains  to  find  fcard  out,  and  sent  mcSen^ 
Mus  ^  at  ksi  1  beard  he  was  irot  to  the 

Eh  ambassador's,  1  asnt,  and  they  spied 
theidiapel;  bntthe  l^ish  ambassa- 
«irs  ifftaai  M  upon  the  messengers  and 
beat  them,  the  ambassador  was  first  sent  tb 
■Joutit^  sndhis  exeeiieiKTy pWMised  ifwt  he 
AfitakI  be  brsugbi,  and  wh«i  he  Wtt  fomiA 
he  told  me  but  the  last  night,  that  all  be  bad 
sworabeAvsibe  gmnd  jury  was  trtle,  a^dbe 
waa  ready  to  make  k  out  again. 

X.  C.  J.  And  now  he  says,  he  knows  ndt 
what  he  said  Ibeb ;  pray  take  notieetf  Unit 
.  -J^^*  I  <«J*  *«  p™*  jwy  this,  that  rty 
lord  Plunket  had  a  design  to  get  iJO  or  ro,Of» 
mmrn  IrekMd,  tf  the  dnU  of  York  and  the 
duke  c^Moumodth  riioald  fell  out. 

Ati.  Qgn.  PidyonteOawordofthattotfae 
grand-jury  ? 

^tA^Try*  Yea,  sir,  or  I  was  ndscak^n. 

Au,  Gen.  Not  one  word  of  that  did  ho  (h«fk 

say. 

L.C.Jr  DW yon (mn  tMiikMfr, 0f .  Aank^t 
tobeofyoorrefigionf 

Flunked  He  says  himselfbeu  indifferent  16 
be  » iMCMfn^  or  a  papist. 

wj./fl^Wftt  i  will  mOy  try  yw  by^i» 
question  more,  for  you  are  sought  oot,  and  H 
OMy  be  you  May  be  found :  do  ron  know  bow 
nMBBym«i»h«waslor«iBtfinIi«landP  i«Aett<« 
bar  what  you  said  to  the  grand  jury. 

Mtirfeu.  70,000' Mien. 

X.  C.  J.  What  were  tfiey  to  dof 

Mmifif.  ForeslBblishinf  if  occadon-shdtM 

**^»    J^f0nAi,    EstaMUiing^,  estiftbltsbbiu^ 

Umftyf4  Ofihe  Romisfr  reKgfon. 

8eti,Jrffenei,  W^,softtrWeh8vegcirf9,0M 
tten  to  eBtabilsb  the  Romisb  religion :   YV^t,' 
WB9  Phmkef  to^  do  iktt  f 

Murfey.  As  ftr  as  I  UwfeMtOod. 

JusC  Jofiu.  And  yon  onderstood  it  by  fahn- 
sdf?  _  ^ 

Muffey.  I  received  letteiv  fVom  tiie  tftiftr* 
general  ttt  get  so  tmicli  money  edOeetedt  8tt4 
tfstfon  as  I  ^  the  letters  tomyhioMlB,  Isenf 
tiiem  t4  a  pnvy  eounsellor. 

X.  C.J.  Do  you  not  know  th«tblfwtt9  0f*' 
gttflretf  l»  assist  the  Prencb  atmy  f 

Murffy,  I  do  not  know  that  by  feixft,  but  tf 
others.  ■     . 

Jnsf.  Db/wir.  Did  Jmt  o^er  diBCOUrse  wit(' 
him  about  it  ? 

Murfejf,  I  did4fiscoiirse.wii£b  Km  abdut  «N 
reral  matters. 

Just.  Ddlhtn.  ibotttthe  fb^ch  army  f 

Murfey.  Yea. 

L.C.J.  Do  you  know  that  h»  did  endeafioOf 
to  bring  them  mto  Irelftud T 


I  bid  a  ^otntpondttioB  Id  Vteice 


tttfae  Sana 

X.  C.  J.  With  whom  t 

Uuffeu.  VThh  one  Mac  Carty. 
.    X.C.  Jr.  Anddoyoa  knowthathehadooiv 

DHfiondcboe in  France? 

Murffv.  Y«8, 1  know  that. 

Jost.  Do/^.  With  wbomhad  Pfainketoor- 
Mnoodace  in  France  ? 

iiwrfy.  He  bad  oocro^ondenee  widiDr. 
Oay  ttod  otbeiB  m  France,  a»  1  mdentood  by 
dheis. 

Jut  I>otben,  Was  die  end  of  that  corres- 
Mideooeto  bring  mm  from  France  into  Ire- 

Murfty,  Yes,  so  lar  as  I  undentond. 

Just.  l)olhtn.  You  understood  the  letters 
when  you  read  them,  did  you  not  ?  . 

Murfey,  1  know  not  how  these  people  come 
lo  swear  thb  business^  whether  tney  had  not 
malice  against  him — 

Att,  Otn,  Wen,  sir,  pray  give  yon  yoor 
evidence,  we  will  take  care  of  the  rest 
.    Just.  Dolben.  I  reckon  this  manhatfa  givdn 
the  best  evidence  that  can  be. 

X.  C.  J.  Yes,  it  is  evidence  that  the  catholics 
have  been  tampering  with  him. 

Seij.  Jf^en'et.  I  £suehemAy  be  committed, 
my  lord,  oecause  he  hath  fenced  from  tiie  be- 
ginning (Which  was  done  accordinffly.) 

AU,  Gdfi.  Swear  John  Mac  Legh.  (Which 
yns  done.) 

*  Sir  F.  Witkent.  TeU  my  lord  and  Ae  jury 
wha|  you.  know  of  any  plot  in  Ireland  to  bring 
in' the  French. 

Mac  Legh.  I  was  a  parish  priest  in  Irehmd, 
in  the  county  of  MLonaghan,  and  Dr.  CNiver 
Flunket  received  several  sums  of  money  in 
Ireland,  aoid  especially  in  the  diocese  where  1 
I  raised  some  or  it,  and  paid  him  40t.  at 
ine  time,  and  SOf .  another  time,  in  1674  I  paid 
dm  40ff.  in  1675,  I  paid  him  50«.  and  it  was 
about  July,  and  it  was  for  the  better  adyaoee- 
Inent  of  the  French  coming  in. 

Mr.  Jones.  Did  he  tell  you  that  the  money 
was  to  be  employed  that  wav  P 

Aftfc  Legh,  Yes,  that  the  money  was  to  be 
ksfd  fbr  arms,  and  ammunition  for  the  Ro- 
man catholics  in  Ireland. 

X.'  C.  J.  Before  you  paid  it,  did  you  receive 
any  ordo*  from  him  ? 

Mac  Legh,  Yes,  I  received  an  order  '  sub 
Mena  suspensionis,*  and  there  was  a  public  ordei' 
ttiroughout  Ireland,  or  we  would  not  pay  it ; 
nay,  several  would  not  pay  it,  and  they  were 
to  be  suspended* 

Flunket.  Con  you  shew  any  of  the  orders 
under  my  hand  P  ' 

,Mac  t^egh.  Yes,  I  can  shew  them,  but  only 
they  are  anur  ofi^  I  didnot  expect  to  have  them 
asked  for. 

^  Fiunhet,    Have  you  no  superiors  of  yonr 
oWn?  , 

'  Mac  Legh.  Yea^  hot  yon  being  k>rd  pri- 
mate, you  could  suspend  bishops  imd  inferior 
clergy  together* 

FluHket.  When  was  this  ? 


^ 


fo« 


this 


Mac  Legh.  In  1674  «ndl6f &r     .    ' 

Fiunhet.  WhatisthercaMnyou  kept  iiJia 
secret  aU  this  wfaiftef 

MacLegk.    In  the  year  1677»  I  did  dis- 
cover it  to  one  Mr*  O'Neal,  whom  I 
Dublin  todiscover  thispkl.    I  was  in 
myself,  my  lord: 

Flunket.  How  many  yean  is  il 
Ktumed  frsm  France  ? 

Mac  Legh.  In  May  in  the  year  1678. 

Flunket.  Why  did  yon  not  fVtak.  all 
while  till  now?  •      * 

Mac  Legh.  I  did  send  one  Mr.  Henry 
O'Neal  to  Dublin,  for  I  dunt  not  go,  leM  I 
should  have  been  anqiended  and.exiaflninMmi- 
cated. 

Ait.  Gen.  This  is  the  priest  that  .Henry 
O'Neal  speaks  of, 

X«C.  J.  Is  not  this  a  very  good  reason?  If 
he  had  cone  to  Dublin  to  disMver,  yoii  wqidd 
have  suspendedhim. 

Flunket.  But,  my  lord,  then  he  might  haT« 
shewn  my  bnipaisioo,  and  brongfat  me  into  n 
prsmunue,  •  . 

9ex).  Jefferiee.  If  you. please,  Doctor, let  us 
who  are  for  the  king  have  done  with  him  first. 
I  would  ask  you  another  questkm^  sir,  wereymi 
at  one  viisu'&ady's  house?  v 

^ac  Legh,  Yes,  I  was.   . 

Alt.  Gien.  TeU  what  was  done  tiicte.  . 

Mac  Legh.  There  was  bishop  Tyird  cams 
there  with  40  horsemen  well  iwnnitad  and 
armed,  he  came  into  the  house  about  10  in  the 
morning,  and  staid.till  about  11  at  nighl,  I  was 
very  much  amone  tbenii  and- was  as  willing  to 
be  of  the  plot  as  &emsdves. 

Att,  Gen.  Tell  what  was  done  there. 

ilfac  Legh.  There  bishop  Tyrrel  said,  that 
he  had  orders  from  doctor  Oltver  Flunkey  nd 
others  to  partake  of  the  Ptot  to  biing  in  the 
French  and  subvert  the  government  in  Irdand, 
and  desbny  the  Protestaot  religion  and  the  Pro- 
testants. 

Atl.Gen.  Wastherean  oath  given? 

MacLe^h,  Yes,  they  weire  2l put  to  their 
oadis,  which  th^  did  take  willincfy.to  keep  it 
private  during  their  lives  time,  and  llie  tewm. 
was  they  were  to  have  their  estates  dnnsg"  their 
fives  tisM. 

Serj.  Jefftrie$.  Now  tell  us  when  this  was  ? 
'  Att.  (xen.   My  lord,  Henry  O'Nealr  and 
Phelim  O'Neal  speakto  the  same  puspoee. 

Seij.  JeffericM.  Do  yon  remember  whetiier 
Henry  O^Neal  was  there?  Didhetaketheosdi 
of  Secrecy? 

Mac  Legh.  Yes. 

Att.  Gen.  What  doyoaM«|"^  «f  #iiy-  ht- 
ters  from  Flunket  ? 

Mac  Legh,  In  France  I  landiBd  at  BrsH, 
and  going  throus^i  Brittany,  I  met  with  bishop 
Tyrrdl  and  Dr.  Gray,  who  was  my  lord  Oliver 
Plunket's  ag[ent,  and  duke  John  of  Great  Bri- 
tanuTcameutothem;  fbr  he  heard  of  Ibese 
two  bishops  being  newly  oome  oat  of  JBsmfi^ 
sent  for  them,  aiul  I  being  a  priest  of  TymSi^u 
dkicese,'  1  ^^i^ent  along  wi&  them,  and-tli^  -were 
'well  accepted,  and  &  shewed Dvt  Olivet  Pla»- 
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kaeu  eoB4itibiw  viditke  Idof  of  fVattde,  wljoh 
was  thb ;  ter  g«ft  IKiblB  and  Loodouderry, 
and  all  tiie«ea-ports- into  their  omi  faaada,  to 
kitr  'VMr  and  deMvay  tbe  polestant  rdigion, 
aaatlttithe^alMoaldbafe  htm  to  protect  tbem 
diinj^  hia  hfiMime. 

L.  C.  J.  Did  you  see  those  oondHions  P 
•  Jfise  X<^il.   A  oopy  of  them  I  did,  the  go- 
Temor  of  Brittany  did  shew  them  to   the 
bishop. 

He^J^fenet,  What  faMig;nsge  were  those 
•onditions  in  f 

Hm  Legh,  The?  were  in  Latin,  sir. 

Sag. /^{^fCf.  Was  Edmund  Murfey  put  oat 
«fth«  diocsese? 

Mac  Ixgh.   Not  as  I  know  of. 

lu  C.  J.  What  do  yoa  know  of  his  beiug- 
fffimnle  P  Upon  what  conditions  was  he  made 


Mae-  Ltgh,  He  was  made  primate  by  the 
aieetion  of  the  Idas  of  France.  And  upon  his 
eleelKn,  he  made  those  conditions  with  the  king' 
of  France,  to  raise  nxn  to  join  with  the  Franch, 
to  destroy  tiie  Protestant  religion. 
-  iust^  jane$»  Yon  know  that  ibhb.  Dr.  Plun- 
iKtP 

Fimtdctt.  Yes,  my  kird. 
.  An.  G«n.  Will  you  ask  him  any  qaestkms  ? 

Flumket.  None,  bnt  what  I  asked  the  others. 

JiKt.  Ihibem.  Then  if  that  is  all,  he  hath 
gisen  yon  a  good  aaswerto  that  already,  he 

is  as  forward  then  as  the  rest. 

Adi.Oefi.  Then  swear  JohnflVIoyer*  (Which 

SB  done. 

JfuLJamei*  What  do  yen  know  oonceming 
any  niet  in  Irehmd,  and  Dr.  Plunkot's  being 
in  It  r     ' 

Mogpsp.  I  knfew  him  first,  my  ksrd,  to  be 
mnde  pomate  of  Ireland,  eoffa^ing  that  he 
siwnM  propagate  4he  Romish  nuUi  in  Ireland, 
andtoreslsre  it  to  tiieeatholio  goremment; 
and  Ilmew  the  time  by  rektion,  that  I  come  to 
Rome  within  two  montlis  ai'ter  his  being*  made 
priiaate  of  Iieiand,  upon  the  same  conditions 
that  hare  bean  related  to  you;  and  1  was 
hrodghtintotheeonventof  St.  FrandsinKome 
k^  one  Father  >  ■'  and  this  Father  was  very 
inlimalf  with  Carilinal  ^mni^iJa,  and  when  he 
used  to  go  abroad,  he  usea  to  carry  -  me  along* 
with  him  as  a  companion,  and  there  I  found  se- 
veral of  the  Romu^h  cardinals  'say,  that  the 
kingdom  of  Irriand  should  come  under  the  ca- 
tJiflSe  government  by  the  way  and  means  of 
the  lord  primate  Plunket. 

Ml,  C/ea.  What  do  you  know  of  yoiirBell'? 

Aloyer,  As  I  was  then  from  Hcmle,  I  hap« 
oened  to  come  into  a  Convent  of  the  order  of 
jnt.  Francis,  and  there  came  out  of  Ireland  a 
y^vmg  gmlinauk€i  the  family  of  the  O'Neals 
who  hm  been  my  lord  PrimaVe's  page. 
.  Plumket.  I  nerer  had  a  page. 

Mif^.  You  termed  him  so,  my  k»rd,  in  Ire- 
laiid«and  as  I  came,  this  young  man  had  a 
pisdket  of  letters  with  him,  as  though  thev 
werecoranvsndations  to  eater  liinrinto  the  col- 
J^^.4iie^pr0/ogajids^f,  directed  to  4he  secre- 
ts^ of  that  eoBege.    Aodthuikingtboiitobe 


letters  of  recommendation,  an  old  Father,  call-, 
ed  one  Thomas  Crawley,  and  I,  thought  it  not 
pr^udicial  to  open  the  seal ;  and  the  contents 
were  these,  I  ti-anslated  tliem  five  years  ago, 
and  here  are  the  contents  following,  if  you 
please,  they  may  be  read,  I  will  do  my  best  to 
read  them  in  English,  tiie  origiDar  were  ifi 
Latin,  and  some  phrases  iu  Italian.  Aud  when 
I  was  surprised  by  Mr.  Murley  tiie  last  yeai^ 
and  taken  suddenly,  aQ  mv  papers  were  taken 
away  belbre  I  could  retimi  back  again,  by  the 
soldiers  and  the  tories.  1  only  kept  a  copy  of 
this  letter  I  had  in  English  as  near  as  I  could, 
and  if  I  did  not  diminish  any  thing  by  tlie  tran- 
slation, upon  the  oath  I  have  taken,  i  have  nbt 
{mt  any  thing  in  it,  but  what  the  contents  of  the 
etter  were. 

L,  C.  J.  Was  that  letter  under  his  own 
hand  ? 

Mincer,  My  lord  cannot  deny  that. 

Plunket,  Do  you  know  my  own  hand- 
writing ? .  ~        '       ' 

Moj/er.  Does  your  lordship  deny  Uiat  I 
know  your  hand  ? 

Plunktt,  Pray  sir,  will  you  answer  it  ? 

JUo^r.  Yes,  I  do  very  well. 

FinnUt^  When  did  you  ieavelidaad  P     • 

Mayer.  I  will  tdl  you  that,  my  ford,, it  is 
some  14  or  15  years  ago. 

8eri.  Je^  You  were  giving  an  aoo^^UDt  of 
the  letter,  read  it. 

Moyer,  Here  is  the  contents,  Illustrissime 
DomiAe;  it  was  directed  to  Seignior —~^,  who 
is  now  secretary  of  tlie  college  .<ie  propaganda 
fide,  (80  then  he  read  his  Paper .)^ 

80L  Gen,  You  say,  you  translated  tliat  out 
of  a  Letter  under  the  piisonejr's  own  hand  ? 

Jl/oy^r.  Yes,  I  translated  itunaiedialely,  and 
to  prove  it,  I  have  statutes  which  Ids  lordship 
made  in  the  general  national  council,  whkli 
are  under  your  own  hand,  my  lord. 

SoL  Gen,  When .  did  you .  make  this  trans- 
lation F  t 

Moyer,  Five  years  ago.  •    ■ 

SoL  Gen,  Where  did  you  make  it  P 

Mofftr,    1  made  it  oat  of  the  original  in 
Ireland. 
'  Sdi,  Gen,  Where  is  the  original  P. 

Moyer,  When  I  was  taken  by  Mr.  Mnifey 
and  Mr.  Hethrington  the  last  year,  the  ooWers 
and  tories  came  and  took  ihero  away,  with 
other  papers  Lhad  of  the  same  bosineas. 

L,  C.  J,  Was  the  paper  you  translated  Irom, 
of  his  hand'writmg^i' 

M(mr,  No,  my  hvd,  the  paper  I  took  tins 
out  oi^  was  a  copy  of  the  ori^^iaal.   . 

L,  C,  J,  Was  the  original  of  his  lund- 
writinf^  ? 

Mojfer,  Yes,  it  was. 

X.  C.J.  Wheq  did  yon  take  it  P 

Moyer.  In  Ci^renmca,  when  I  mat  with  my 
lord's  jpage. 

JU  C.  J,  What  made  you  take  a  copy  of  it  ? 

Muyer,  It  was  in  l^n  and  Italian,  and  I 
translated  it  afterwards.  ' 

X.  C,  J,  And  the  English  iathar,  you  say, 
made  bold  to  ^en  it  P 
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tetter  of  wotimnmdatioiwi ;  bat  tMoiifnwl  «f 
the  ftalttteft  made  at  Cloiidh  I  Uid  take  the 
onflriDal,  and  oaTe  a  copy  to  tbe  page* 

X.C.J.  Have  yoAttieerviiial  bare  ? 

IfSayer.  Yea,  my  lord,  vniKr  hia  own  henL 
'  P/iiN&fl.  That  la  another  thk^. 

X.  C,J.   But  we  weuU  knew  that  ether 

Sen.  Jeferia.  My  krd,  I  deare  thai  he 
would  produce  it,  it  ia  hia  own  hand-wiiting  i 
aee  whether  hie  gfuoe  cao  deoy  it. 

ifoyer.  The  signing  of  it  ia  hia  own  hand- 
writing, I  got  the  writing  alouff  with  the  letter, 
and  thinking  to  have  n  eopy  of  the  one,  as  well 
aaef  the  other;  it  waa  the  Statutes  I  got,  and 
I  never  knew  I  had  them  till  I  was  in  Madiid, 
in  Spain. 

Tlien  the  Paper  was  shewn  to  the  Prisoner. 

FiunkiU  My  lord,  it  ia  my  hand. 

Moyer,    Indeed,  my  lord,  it  is  your  own 


Seij.  Jfffkriet,   He  owns  it. 
.  Mi^,   Jknd  there  ia  an  order  in  thooe  Sta- 
tntes,  wherein  Iielaml  waa  bound  to  send  so 
much  money  to  Rome,  upon  such  a  design. 

llicn  the  Witness  read  the  title  in  Latin. 

Jnat  Do/fiea.  Look  out  that  cboae  for  the 
raising  of  the  money. 

lfoy«r.  My  lord,  it  18 tfiat  I  kiok  for.  'CUm 
'  tot.   Clem  in  Hibernia  neoessannm  sit* 


io  generally 
SMcit  theii 


JtiUGen.  It  is  5002.  in  the  whole. 

PiWnlDvf.   laitSOO/.? 

Maytr.  It  b  in  figures  a  5  and  two  00. 

P/imJket.  My  lord,  thia  is  counterfeit,  it  ia 
put  in  by  other  mk. 

Just  DbUiCfu  like  enougii  so. 

X.  C.  J.  Nothing  more  ordinary,  you  lettve 
a  blank  fin*  Uie  sum,  and  tbsin,  may  be,  yon 
put  it  in  with  other  ink. 

Jiat  LMem,  How  much  do  you  say  was 
the  mon^.  Dr.  Plunket? 

Pluuket.  My  lord,  every  agent  that  is  kept 
se  Bnne'hslh  a  maimenance,  as  all  countries 
have  thor  agents  at  Rome. 

JustDoAm.  How  much.was  it? 

PlumkeL  It  wae  60/.  a  year.  ^ 

X.  C»  J.  Look  you,  Mr.  Plunket,  consider 
widi  joarself,  50  or  500  in  this  caae  is  not  iiv< 
inrChwga  diflfiBrsnce,  but  the  money  wae  to  be 
raised  bv  your  order. 

FlunktL  Aj,  bttt  whether  it  was  not  raised 
to  this  effect  There  is  never  a  nation  whefd 
the  Roman  Catholic  religion  is  professed,  but 
hath  an  agent  for  then*  apiritual  allaira  at 
BMDe;  an*thi8  waa  for  tike  spiritual  allbM  of 
the  clefgy  of  Ireland. 

Staj.  Mfl^m.  KaA  the  letter  was  ibr  spi- 
ittual/aAsn  too,  was  it  not? 

FlunkfU  I  desire  nothing,  that  is  a  Irath, 
mtmy  Mtiow  hath  an  agent,  and  that  aMit 
anst  be  maintained ;  aiM  tfw  mnon  W  wmy 


heoMMe  we  htvo  muigr 
and  so  theseianociiMrtiy  ofJ 
bttt  hath  sft  ngcnt »  Rome. 

L.C.J.  Totthadbetli 
tiB  by-and-by,  to  asswer  that  and  thn 
togetlier ;  for  this  is  but  a  amall 
evidence. 

AtLGtnu  About  this  letter  yon 
ingof,  pr^,  will  yoiitellwhat  ftll  outabovlilf 

Moytr.  I  will  tell  you  how  it  feu  out  aflte- 
wards.  Then  I  came  aisng  into  Maraeiflea  in 
France,  and  there  were  two  captains  IImI  had 
as  much  notice  as  I  had  in  that  letter^  for  they 
were  diaoouesing,  that  tfaajr  wauhl  advasioe 
themsdves  in  the  French  king'a  sswioe,  ind 
hoped,  that  by  iheUng  of  nanos'a  help  to 
have tho RoDum GathaBc  feitheetupin  their 
owneoantiy;  why,  that  diaoouiae  pisssdefe 
for  I  was  mightily  afraid  of  any  such  thing,- 
because  I  waa  of  another  ooiaian;.  ferperiuma 


I  mi^ht  think  the  Roman  6idiohcftitb  week 
ilouash  as  well  aa  ever  it  did,  and  honed  -en  ao 
wellasany  body  dee,  fantnat  by  tbeawesd* 
As  I  came  to  ibdrid,  tiMre  came  oneHii(gk 

O'DonneD,  asAto O'l>oindl,  with  let- 

tera  of  recommendation,  and  those  letlen  wa« 
to  intitle  the  young  man  eail  of  Ty rano;  and 
likewiae  thatli^  »ftj«ty,  the  Jong  of  Spain, 
shouUb^  him  for  Iwlsisd,  nacoininf  to  the 
form  of  the  letters  he  had.    And  then  an  I 
came  for  Ireland,  speedily  after  these  caBa» 
letters  of  recommendation  to  me,  that  I  sbmlA 
present  myself  to  my  Lord  Primate,  to  hear 
confessions,  and  be  heard pieach.    leamn.  Iw 
hia  lenbhip  at  hil  own  house  the  flhof  De- 
cember  1674,  and  thero  he  kept  wmaaieiai 
hours,  and  approved  me;  and  the  copy  of  ihB 
approbatiign  I  hnve  to  shew.    And  smr  n  iHag 
dispute  we  went  aside,  and  went  t»laok  Faihar 
Pmck,  and  these  he  shewed  loe  aueh  anA-- 
such  things.   And  after  a  long  disoouwe  I  tald 
my  Lord  PrimaAe,  I  sawyoor  lordships  let** 
ter  which  yon  sent  by  yenng  O'Neal  in  sncb  » 
place,  and  he  shewed  me  the  oontents  of  itr  and 
said,  Ay,  my  lord,  it  is  ageod  ■ntuuthiis  mA 
design,  if  it  can  be  done  without  MoodriMdfs* 
then  my  lord  mused  a  IHde,  and  he  said,  vpsH 
fiither  Pitncis  (which  is  my  name  in  vsl^ioB^ 
my  Christian  narae  was  John)  pn^  will  yen 
keep  it  secret?  Well,  my  lord,  said  I,  yea 
neednstfear;  for  said  he,  whntepsr  Inmr 
done  herein  wasnot  for  my  own  good^  bnl  for 
thepubiiftgnodoftheCathoUcB.    Well,asid«lv 
it  is  well.    Then  he  does  eommeert  meimwtltt^ 
parish  etf  where  diis  fH^,  Muifoy  here 

waato  putin  a  b«H,  thai  I  bad  Aram  my  Xisrd 
Primate,  which  bull  wm  bfondM  I 
3rear;  and  tfaens  he  nroffered  me  Idgh 
tiona,  if  I  would  further  such  tl»i«>  as 
such  ffentlenaen  as  I  kneir  wend  le  ptliuw 
in  such  a  business,  such  ao  were  old  cemrtiaild* 
eraamong  my  fnende  and  retallons.  -  Aartly 
after  thin  I  ssew  Phinket  and-  bishop  TNhiuv 
awl  oaptnin  Con  O'NcnH  prailllhig  to  Mftr 

Hf^tt  |Au|^ 


get  i^iparluHkty^ 
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O'littL  Aii4  Ifafiwcftptani  Cm  tmmiinlim 
aif^tiBe  and  lodfBi  with  vBy  awldiBeoQned 
with  hih.htmh&tmoA  l^heoMMl  wftshkcom- 
MpM  beyond  tea,  about  thaw  matten,  that 
M  ezpeoM  ny  Lord  Prinate  and  biabop 
Tyn^'m  eouinif  thitbor  tbaft  night,  t»  make 
aoaMpropaaalo  about  tiio  €%arah  and  other 
mSun.  Alter  10  o'clock,  or  thcfoabools,  bbt 
Lord  Primale  and  biahop  Tynri  caaao,  with 
olhan  IB  their  oompany,  and  there  they  and 
Vatfier  O'Neal  did  coMok  anmgat  thoiBselTea, 
thatdiey  aboobl  aand  captain  Con  to  FVanoo 
nad  to  Bwoebma  with  anch  and  aoch  inatni- 
OMHla;  and  aendinf  thoae  inatramcDta  awar, 
oaptainCon  depaita  die  ooimtry,  and  gooa  rar 
FtMceaaen  aner ;  and  speedily  mr  Lord  Pri- 
mate nndertooh,  that  he  ana  bishop  Tyrrd 
ahaoid  Tiew  Monster  and  Ulster,  and  other 
porta  of  Ireknd,  to  see  how  afbirs  stood*  Soon 
ailertay  Lord  PrianatecaUa  a  general  prarin- 
taai  oonncil,  and  sends  out  his  ordento  kry 
anch  and  such  taxes  and  subsidies,  and  war- 
Mts,toaHthoiiariBhDriests,that  tbev  should 

E>e  them  newiists,  to  now  whether  ne  num- 
fstheyhadaentto  Rome  befbre,  wiadd  ooui- 
^y  with  that  list.  And  then  O'Neal  went  to 
view  the  forts  of  Chariemont  and  Dun -Gannon, 
whflat  thCBO  lords  did  collect  the  money :  die 
orders  I  have  aof  d  with  my  own  proper  ej^es, 
and  bis  own  man  confessed  before  the  council  in 
ItuiaBd,  that  my  lord  gave  them  under  his 
hand. 

Seij.  Jefiries:  What  year  was  diis  ? 

Moyrr,  ft  was  in  1676,  to  the  best  of  ray 


£.  C.  J.  Look  yon,  Sfa*,  was  this  at  a  pro- 
viuaiai  moating  f 

Meyer,  Yes,  my  lord,  %  general  national 
cooBcd,  to  send  over  HMtinmepts,  to  tetttfaem, 
that  tlwy  yman  wjady  to  assist  any  foreign  army 
AaS  shoubi  help  on  the  design. 

1*.  C.  jf.  And  to  raise  money  P 

Jftysr.  Yes,  my  lord. 

J«st.  IMMi.    Hat«  you   paid  him   any 

Jvcyf^.  I  was  CBEeinptod  myusif,  but  I  hare 


Just.  Doiben,  How  many  ? 

JMTaysr.  I  believe  80. 

Just  Doihen.  It  was  not  a  secret  thing  then, 
bat  OMiy  done  bv  diem. 

Moytr,  Yes,  I  saw  them  when  they  came 
with  oniRs,  diere  were  four  priests  and  tbey, 
Iwd  agreat  cloak  bag  gomg  with  orders  up 
and  down. 

Serj.  3tf.  Why  were  you  exempted  X 

Micyer,  Because  I  am  a  regular  priest. 

Sir  J*.  Wiiheiu,  You  say  you  saw  the  orders 
for  raishig  money,  how  do  yon  know  for  what 
it  WBB  la  bo  emphnred? 

3Soytt»  It  was  there  spociflcd  down. 

Phmket.  Oaa  you  shew  any  of  the  orders  ? 

Moyer.  I  eouM  not  take  tbem,  diey  did  not 
coBcem  me- 

ek  F,  Witkent.  How  was  it  ^ledffed  f 

Mmf»^  Th  lory  so  moqb  money  per  priM. 


1  csHMl  ranamhar  the  paitieidBr  fff^n  &  bai 
thai  arary  priesi  ahoaki  give  so  much  towuda 
anagMtmRome  lo  aolictt their boshMas, and 
forward  it. 

X.  C.  J.  What  year  was  it  f—il&yer.  1676. 

X.  C.  J.  Was  any  of  die  money  specifledfor 
raisnig  an  army,  or  bringing  in  the  PrandiP 

Jf oyer.  It  was  both  for  the  agent  and  to 
summon  a  national  council,  to  get  £ings  nady^ 
prepared  to  entertain  and  accept  the  French 
army  when  it  should  oonse.  I  am  not  so  good 
in  czprassbig  myself  in  English. 

In  C.  J.  Vour  sense  is  ^knI,  it  is  no  matter 
for  your  cq^kssiob. 

m.Jomfi.  What  more  do  vou  know? 

Mayer,  I  know  that  ho  had  the  same  council, 
^and  that  tbey  did  agree  upon  the  business,  and 
this  1  know  by  one  Patrick  Bourne,  and  I 
bemg  wiUing  that  this  wicked  actkin  should  be 
hindered,  sent  to  the  next  justice  to  dischaigo 
myself  of  it,  wkkdi  justice  was  as  favonraMe  V 
the  bwsinees  as  my  lord  himself  was. 

X.  C  J.  Will  you  ask  him  any  questiooB. 
Bfr.Hunketr  ^  i         -» 

Piaato.- 1  dadre  to  know  when  ho  left  Ire- 
Ittd. 

Mtyer.  1  oamiot  tell  how  to  ornnber  tho 
Tears,  but  I  think  it  was  in  166<  or  68,  to  die 
best  of  my  reasembraace  it  was  16  or  17  years 
ago.^PlviiA«f.  When  did  you  return  P 

Meyer,  f  cameback  m  1674,  you  knowit, 
my  lord. 

Fiunket,  Very  well,  when  did  you  see  tha 
letter  with  the  young  man  in  Capremiea  P 

Moytr.  In  1679. 

Pimnket.  How  then  did  you  know  my  hand, 

kick  you  had  ncrer  teeb? 

Mtjyer,  I  hare  seen  it  sereral  times  to  sere- 

ral>instmmento  to  Seignior ,  and  I  have 

seen  serend  other  letters  of  youi^  hand. 

Pbimket.  How  did  yon  know  my  hand  P 

Meyer.  I  c^not  positirely  say  I  then  knew 
your  band,  but  aecordinrto  relation,  I  heard 
It  from  those  cardinab  1  ooaversed  with  at 
Komo. 

X.  C.  J.  But  now  yon  are  acquainted  %nth 
his  hand,  is  it  the  same  band  dmt  you  hare  seen 
up  and  down  in  writmga  with  Ins  name  to  ? 

Mayer,  Ye%  my  lord,  it  is  the  rery  sam« 
hand. 

Serj.  Jrf,  I  ask  you.  Sir,  when  you  came 
back  agam  and  toM  him  you  had  seen  such  a 
letter  under  his  hand  widi  OTfeal,  did  he  owu 
it  to  you  P 

Moyer.  Yes,  he  did  own  it,  and  that  be 
did  not  do  It  for  his  own  benefit,  but  for  the 
puMie. 

Serj.  Jr^  Did  hodesire  you  to  be  secret  P 

Meyfr,  Yes,  ho  did,  and  to  be  discreet,  and 
he  woidd  see  roe  highly  promoted.  And,  my 
lord,  you  sent  proposals  to  me,  to  give  me 
100/.  that  I  should  not  prosecute  you,  accord- 
ing as  ther  told  mOj  and  they  gave  me  one 
guinea  tnhandfomt. 

L.  C.J.  Some  of  ft  came  to  the  hands  of 
jllurfey,  I  bdieve. 

PforrAn.  Bfylordy  I  eaasotsay^any  ddng 


L.  C.  J.  But  you  kDOWy  yoa  had  tim«  to 
Wngtheni. 

P/ttwAef .  My  lotd,  I  desire  to  know  whether 
this  be  his  hand  (shewing  the  paper  to  BIr. 
Mover.) 

JMoyrr.  Yes^  I  beliere  it  is. 

FUnk€L  1  desire  it  may  be  ned. 

Mover.  Yes,  I  am  very  well  satisfied  it 
dMNild. 

CI.  of  Cr,  reads.  "  For  my  reverend 
Father  Anthony  >-— > —  Guardian  of  Annagh, 
your  letter  and  citation"-— «- It  is  dated  in  July 
1678. 

Plunkef.  He  can  best  reed  it  himself. 

*  CV.  of  Cr,  Read  it  right  (the  paper  being  de- 
livered him.) 

Moyer,  My  lord,  I  pity  him  with  all  my 
heart,  that  a  man  of  my  own  function  should 
\ye  brought  into  que8lian<  for  such  things  as 
tltese  are,  (he  reads)  *  Very  reverend  Father 

*  Guardian,  it  is  dated  1  Jol^r  1678,  your  pater- 

*  iiity's  paternal  letter  and  citation  homeward, 

*  1  did  instantly  peruse.  As  for  my  lord  Oliver 
\  Plunket,  i  wrote  a  letter  to  him  ilie  dav  before 
*•  i  saw  your  reverence  last,  that  he  mignt  cause 

*  my  laine,  which  is  as  dear  to.  me  as  my  life 

<  to  be  recalled,  or  I  should  cause  his  name  to 

*  be  fixed  at  every  public  place,  which  by  the 

*  Almighty  I  will  do,  nature  and  all  reason 

<  compelling  me  to  do  it.' 

Plunket,  My  lord,  I  say  this,  he  says  he 
came  to  my  house  when  be  came  over,  audi 
imparted  tliis  secret  to  him,  yet  you  see  I  had 
denounced  him  through  my  whole  diocess,  and 
he  here  calls  me  by  afi  those  namea  of  £lynuMi, 
Sinion  Magus,  anil  Banesus,  and  it  is  impossible, 
if  I  had  comrauuicated  sudi  a  secret  to  him, 
that  I  would  deal  so  with  him. 

Just.  Dolben.  He  does  not  sayi  you  impaited 
this  secret  to  him  ;  but  he  says,  when  he  ¥Ad 
you  of  the  letter,  you  answered  him,  but  you 
seemed  surprised  and  amused  first 

L,  C.  J.  You  seemed  to  flatter  him  then,  and 
I  told  him  you  hoped  to  see  him  the  best  of  his. 
order,  highly  promoted. 

Just.  Do&en.  How  came  you  to  fall  out, 
Mover  ? 

iloi/er.    When  first  they  had  this  meeting 

at   Bitmtry,   seeing  a  cloud   a-ooming,  and 

'  dreading  a  war,  and  the  consequences  of  it,  I 

M'ent  and  applied   mysdf  to  sir  ~ 
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Wihis,my  hands  sre  tied  becaasa my  wHmbbms  best,  yaa-abonld  tiien  seennderfak  oisn  babd; 
arenothere.  My  knd,  if  I  had  my  wJtBcsns  upon  what  acoooat  he  fell  cot  widiiDe.  Pray, 
and  records,  I  dlid  not  care  fir  all  these  wit-    myloni,aakhimiftfaisotlKrWtttebelu8haiid. 

Moyer,  1  bdieye  it  bmy  own  hand. 

jL»  ij»  •I.  Read  it. 

Mayer.  (Reads)  ««  Very  veveraid  ftther 
guardian,"  (ttien  making)  My  knd,  yon  kmw 
that  I  was  lothtomsoover  myself,  beugmteDg 
peonle  knowing  of  the  Plot 

X.  C.  J.  WeQ,  read  it  over. 

Moyer.  (Reads)  ''  The  2drd  of  April,  1076, 
I  was  somewhat  comforted  by  your  tetter.  But 
now  I  hope  your  reverence  bath  comidBigd 
what  wrong  1  have  sustained,  by  my  emaoos 
adversaries  calumnies,  only  for  standtiu^,  as  I 
have  a  soul  to  save,  for  your  rights  and  privi- 
leges, as  also  for  endeavouring  to  binder  my 
native  counlOry's  ruin  and  destruction." 

Just  Dolben.  Read  that  again  (which  ha 
did.) 

Flmnk$t.  Observe,  that  I  was  his  ad wssry, 
for  standing  for  the  rights  and  privileges  of  the 
friars. 

Just.  DoUftn,  As  also  for  endeavouring  ta 
hinder  his  country's  rum  and  destraolioB. 

L,  C.  J.  The  one  and  the  other  weaa  the 
reason  of  your  foiling  out. 

Mayer*  (Reads  on.) 

Mayer.  My  lord,I  vras,I  confe8S,abeffnn|g 
inar,  and  stood  up  for  the  privileges  «  the 
friars. 

Plunket  Did  you  write  any  process  to  Roma 
against  me? 

Mayer.  No,  I  never  did. 

Plunket.  My  lord,  does  not  he  say  I  was  in 
dis&prace  at  Rome  ? 

Mayer.  No,  nothing  of  that. ' 

L.  C.  J.  I  don't  hear  it,  but  what  if  he  did? 
what  is  that  Co  the  purpose  ? 

Plunket.,  To  shew  his  contradielMms ;  mmt 
he  saye,  I  was  great  in  Bon^  and  but  theo.iii 
his  letter  he  says,  1  was  in  disgraoe  at  Rome« 
Now  he  sajrs,  all  that  he  had  against' me»  waa 
for  his  friars,  and  to  hinder  the  destriiotion  of 
lus  conntiT,  because  I  hindered  thefrivs  ta  b^ 
there,  is  tne  destruction  of  the  country,  as  he 
was  doing  there.  Upon  that  he  fidl.out  with 
me,  and  upon  that  his  own  superiors  seat  thb 
order.  •  * 

L.  C.  J.  We  can't  meddle  with  yomr  sope* 
riors'  orders,  they  are  nothing  befhre  us. 

Serj.  Jef.  My  lord,  1  tfaudL,  for  the  prsaeni 
we  have  done  our  evidence. 

Plunket.  My  lord,  to  shew  what  was  part  of 
the  fiUling  out,  I  would  ask  him  if  he  was  m- 
dieted  for  any  crime,  and  found  guiky  by  a 
juryf 

Mayer.  That  was  for  disooverinir,  fiw  I  dis- 
covered it  before.  ^ 

Plunket.  My  lord,  he  confesses  he  was  coa- 
vict  for  ^vuig  powder  and  shot  to  the  rebels. 

Jvu^lDolben.  No,  he  does  not  say  so ;  pro- 
duce the  record,  if  you  have  any  so^  thmg. 

Mayer.  To  satisiy  the  court 

Ser).  Jef  Lodk  you,  Dr.  Plunket,  if  you 
will  ask  him  any  ouestions,  that  by  btwhe  is 
bound  to  answer,  do  it  in  God's  name,  we  will 


Hamilton,  one  of  his  majerty's  privy  counsel- 
lors in  Iffdand,  and  I  gave  in  all  my  informa- 
tions the  7th  December  1676. 
;  Just.  Dnlhen.  And  thereupon  he  denouneed 
you  excommunicate  ? 

Mayer.  Yes,  and  afterwards,  when  he  saw  I 
vvas  in  communication  and  fimuliar  with  tliese 
privy  counsellors,  then  he  was  certain  I  had 
disc*overcd  the  matter,  and  then  he  got  a  great 
many  devices  to  get  the  letters  out  of  my  hand. 

Plunket.,  You  shall  see  under  his  own  band 
all  the  stratagem  of  this,  if  i  had  my  witnesses 


yoQy  h/B  is  Dot  bound  to' answer  them. 

P/tf ftte.  He  Wth  been  oonvicted  and  fbnnd 
yoilt^,  he  w31  eonfess  it  himself. 

X.  C.J.  He  is  not  bound  to  answer  such  a 
i|aeatian« 

Mojfer.  It  was  a  Tmrj  ewore  agamst  me, 
that  jott  did  absolre. 

Just  Dolben.  lkm\  tell  us  a  stoiy  of  yoor 
Tories. 

-  JLC.L  Look  yfWk^  Mr.  Plonket,  don't  mis- 
spend year  own  time ;  ibr  the  more  yon  trifle 
in  these  things^  the  lesstitaae  you  will  hare  for 
^^oinr  defence.  I  desire  yon  now  to  consider, 
and  well  hisband  yonr  tme  for  yoor  defence  \ 
what  have  yon  to  sav  for  yonrseff  P 

Fimnkei.-  My  lord,  TuS  yon,  I  have  no  way 
to  ddiettd  myself,  in  thai  1  was  denied  time  to 
bring  over  my  rc«ords  and  my  witnesses  which 
are  10  er  19.  And  if  f  had  them  here,  I  would 
stand  in  defiance  ofay  the  world  to  accuse  me; 
bat  I  have  not  sufficient  time  to  bring  over  my 
seoords  and  my  witnesses,  and  I  am  broiij^ht 
here  out  of  my  natiTe  eoantry ;  were  I  in  £e* 
land,  there  both  I  and  they  should  be  known ; 
but  when  I  was  to  be  trietf,  th^  would  not  ap* 
pear ; '  and  it  is  all  felse,  and  only  malice.  Tlkese 
iDCD  used  to  caB  me  OKverus  CremweOus  out 
of  spite. 

Serj.  Maynard.  YeiEi  are  very  like  him,  a 
destrojer  ofthe  ffofemmeiit. 

Ser}.  Jeff,  Were'  not  yon  acquainted  with 
hiiBp 

Fhtnhtt.  This  b  all  I  can  say,  if  I  had  my 
witnesses  here,  I  should  make  my  defence. 

L,  C.  J.  Here  are  some  tiunes,  that  if  yoil 
can  give  an  answer  to,  you  will  do  well  to  do  it; 
fi>r  utey  stick  close  to-  yoa.  They  do  te^ify 
a^nst  yati  here,  that  you  did  undertake  to 
tniss  a  midy  of  men  in  irriand,  70,000  men 
they  apssk  of,  o«t  of  your  own  nation,  and  all 
these  were  to- join  with  the  Fnencb,  fbr  the  n* 
trododn^  the  religion  of  •the  Romish  church 
into  Imluid,  and  settling  that  again  there.  And 
that  jott,  m<ordcr  to  tius^  did  we  a  survey  of 
afi  those  Roman  Catholics  that  were  able  to 
hoar  anas,  hom  16  to  60  ;•  and  there  is  plenti* 
ful  evidsboe,  that  you  did  so  a  circuit  there  to 
peruse  aM  towns,  and  see  Which  might  be  most 
convenient  Ibr  the  taking  in  and  entertaining  the 
Freaeh,  aad  tendinis  tlieir  forces ;  and  Charle- 
mont,  you  did  design  that  Ibr  one  strong  place 
feo  be  taken,  and  Shm  Gannon  for  another,  and 
that  yooiBd  design  the  French  army  to  land  af 
Carimgtonl,  and  att  that  was  with  vou,  tells  the  ' 
reason  you  ^ire,  why  that  should  oe  the  place, 
that  they  might  oame-up  with  a  burdened  ship 
to  the  very  gates  of  the  town  ;  that  you  did,  in 
order  to  ih/6  eniertaimng  these  foreign  forces, 
raisa  money ;  that  yon  did  send  out  yonr  or- 
ders la^  psr^Ht  ttts/irniioiiif  to  all  that  were  of  the 
Romaa  deigy,  aad  that  this  rtioney  was  re* 
ceived,  several  of  them  testified  that  they  paid 
it  to  you,  and  tlus  man  hatbr  seen  great  nam- 
hers  of  pernous  pay  money  to  you  upon  these 
«ceoinis«  AUtiNae are  treason:  whatsayyou 

▼OL.  YUI. 
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Qotiirtetpose;  butif  yoaaak  him  any  questions  |  to  them?  it  does  import  you  to  consider  what 

that  may  tend  to  aocitse  himself,  we  must  teU    answer  you  can  give. 

P/«ttAef.  My  lord,  first  as  to  the  frst  point. 
I  answer,  that  I  never  received  a  farflimg  or 
money  out  of  my  owh  district,  and  but  fbV  my 
own  hvelifaoodj  and  that  I  can  prove  by  thoss 
that  have  received  it  for  me,  that  I  never  re- 
ceived over  threescore  pound  a  year  in  my  lifej 
unless  some  gentleman  would  now  ana  then 
ffive  me  10«.  for  my  r^ef.  For,  my  knd,  this 
6  the  way  in  Ireland,  every  priest  hath  so  many 
lamilies  tulntted  to  him,  and  every  Roman  Ca- 
tholic fiimily  gives  Qs,  a  year  (fks  they  that  pro- 
fess that  way,  know)  and  the  priests  give  ma 
who  am  superior  over  them,  in  my  own  district, 
some  26s,  some  SOf .  and  I  never  got  so  much 
in  my  life  as  to  maintain  a  servatit,  and  this  wa9 
attested  before  the  council  in  Ireland. 

Just.  Dolben,  Ay,  but  the  witnesses  say,  ovd 
of  your  own  district  you  sent  iiito  another  bi- 
shop's  diocese  to  collect  money.  * 

Fhihket.  My  lord,  1  say,  I  cQuld  never  get 
so  much  as  to  keep^  a  servant,  and  till  now  f 
never  got  a  farthing  out  of  my  own  diocese, 
unless  I  have  been  called  to  an  arbitration  or 
aome  such  thing,  it  may  be  for  my  journey 
and  expences  40  or  50  miles  they  would  give^ 
me  something  for  my  maintainance.    If  you' 
should  find  any  thing  else,  I  will  be  content  to^ 
fuller  )  and  il  my  evidence  were  brought  from 
Ireland,  there  is  nothing  but  what  would  be 
made  clear,  both  under  their  o^vn  hands  and 
by  records,  and  diat  is  all  well  known,  and  was* 
attested  in  his  presence  before  the  couneil  in 
Ireland ;  which  threescore  pounds  was  a  rpj 
small  thing  to  maintain  me,  and  I  never  had- 
abbve  one  servant,  and  the  house  1  lived  in  was 
altttla  tliatched  house,  wherein  was  only  H^ 
little  room  for  a  library,  whkh  was  riot  seven, 
foot  high,  whereonoe  this  felk>w  c^me  to  af-' 
fVont  me,  because  I  hindered  him  from  beg- 
grog,  and  that  is  for  the  money.    For  ttie  men, ' 
i  defy  any  one  that  ever  see  me  make  a  list  of 
men  m  my  Itfe,  or  can  produce  any  list  made 
by  my  order.    I  ivas  never  in  my  life  at  Kinr- ' 
sale,  at  Coric,  at  Dun  Gannon,  at  Liqaericky 
&c.  or  those  parts  of  Munster  which  were  the 
cbiefporlB  where,  the  French  should  oOmeio, 
and  not  in  Cariingford,  which  is  |be  narrovr 
seas  in  Ulster,  which  any  one  that  knows  tha 
worid  will  judge  to  be  a  ver^  improper  p^ce 
for  the  French  to  land  in.  It  is  all  one  as  to  say 
that  the  Frotich  shouM  dome  in  at  a  poor  place, 
where  they  could  get  nothing,  it  being  at  the' 
naiVow  seas,  and  they  never  saw  me  there  in 
their  lives. 
L.  C.  /. .  Yes,  one  does  say,  he  wan  with 

Plunkei,    Well,  one  does  say  he  saw  ^e 
there,  but  if  I  had  my  witnesses  here,  I  could 
proVe  he  was  a  friar,  'iifid  declared  an  apostate^ 
by  his  own  provincial,  as  this  gentleman  is  i 
and  because  I  hindet«4'tbem  to  beg  in  my  dis- 
tricts, therefore  they  have  this  miJice  ajpEunst 
me,  that  is  aft.    HVeU;'  my  lord,  that  is  for' 
that,  I  was  never  in  my  me  in  Connanght ; 
and  th^  cganot  utf^  I  took  any  liat  in  Ulmr, 
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doctor's  servant  t 

HomUl  Yes,  bewttk 
'Fhmk€t.   Did  ¥ptt  see  kin  !)»  my  tenrice  r 

llanlet,  I  saw  him  in  ftlMitau 

iustice  JPkf/^n.  How  do  jou  know  he  #as 
the  bishop's  servant? 
.  ManUu  B%sswm  ha  Ae«r^»e  hiaktter. 

X.  C.  /.  Was  he  owned  Cmt  hia  serf  ant,  ant 
was  he  talua  for  Wa  ifrranl  f 

Ban/e^  Yes. 

FlunkU.  IMd  be  «  onfoott  orwhove* 
back? 

Haalet,  H«  went  on  Coot. 

Fiiutket,  He  waa  inapoar  canditiMi  m  • 
place  Mi  abo?e  four  miles  kfm  Aomet  thai  I 
can  prove. 

X.  C.J:  Didbabeerasbewem? 

HamUt.  No. 

X.  C.  J.  Mr.  Plunket,  if  there  is  any  ^aaa* 
tionyon  wiUaskef  Ihewitaasness  avif  ihera 
be  any  evidence  y4Ni  wonid  ^ve  >aiinetf|  this 
is  your  time  for  Ibe  doing  of  It -»  ifnol,wemnnl 
leave  your  case  to  iha  jury » who  hare  heKd  ihm 
evidence  all  along. 

Flunket.  Only  thisi  my  lord,  year  tordshi^ 
saesliowlMciMtinlb.    Fkii  aodfesewont 
I  have  not  tiaae  «»  bting  n|y  witaeeBes^  or  my 
reeofda,  which  if  1  had,  1  would  not  wei|^  on* 
farthing  to  leave  my  cause  with  any  jury  in  th« 
world.'    Besides  all  this,  i  amb«do||^  e«tof 
my  own  native  oouuiry,  wfaeie  these  man  lifed 
and  I  Kvedf  and  where  my  witnesses.aiid  reosrdr 
are,  which  would  shew  what  these  people 
I  sent  by  the  pest,  middidaHlfaait  IntfUUU 
what  can  I  say  when  i  have  not  my 
against  these  people^  thai  nM^  swear  any  thin^ 
intheworldP  You  cmuiot  but  observe  the  ioH 
probability  of  the  thing  ixi  itaelft  and  wHa  what 
a  conditMNi  I  am  brought:    Uy  laid,  mgr  hfis 
is  in  imminent  danger,  beoause  I  am  bsaugbl 
out  of  my  own  country,  where,  tham  peapia 
would  not  be  believed  against  nae. 

Sol.  G^n.  My  lord»  I  think  this  matter  liei 
in  a  nmrow  compasa,  the  ewdsaoe  hath  bsnn 
hog ;  I  would  only  re|«at  theehoit  heads  of 
that  whiahWib  been  given  .atlaiye.  Be  is 
indictedfor  a canapiraoy  to  kiU  (kelng^lh* 
avert  act  is  an  endeavour  te  inUroduoe  a  fbraign 
power  into  Ireland,  to  raise  an  aimy,  and  lery 
war  there }  and  the  proof  of  it  bsAh  becnveiy 
full.  The  preel'  in  general,  that  there  was  a 
|dot  to  introduce  tha  ffrmcfa,  ia  plam  by  all  tfa« 
witnesses;  and  the  fffoof  in  partjgnhr npoa 
tins  person  at  the  bar,  hath  beesi  as  plain  w  any 
thing  can  be.  TheypnMreto  your  lordship  in 
genml,  that  there  was  an  espectation  thaiiha 
French  should  c^ma  invthat  there  ww  ap  i»« 
▼itation  of  FWrewse  Wyer  tiie  first  witpsm^  ta 
go  ever  into  France  mid  ^leadily  he  ahiiuM 
have  a  eomanand,  upon  his  rekum,  in  Irdand  | 
that  there  wweprepamtiotts;  ftr  this  Sfpsaii 
by  the  oath  of  secrecy  gitsn.  to  several  mss* 
#orty  men  that  came  along  with  bishap  Tvtiel 
to  keep  it  privala  dnring'thair  Uvea.  And  them 
vwwatanfaerpreef  of  tStt  general  eonymry  by 
I>ttffy,  that  whan  ilmm  waa^^ 


nor  waa  twelve  milas  in  Mnaater  in  my  lii^ 
But  thus,  my  lord,  sometimes  there  would  be 
as  our  way  is,  so  many  familiea  assigned  to 
«very  priest,  (and  this  is  the  plain  trutn,)  this 
priest  complamsto  me  of  the  inequality, -my 
companion  near  me  bath  150,  and  I  have  but 
threescore,  which  I  must  rectify ;  thnngh  I 
sever  knew  but  one  of  th^w  eomplainta.  And 
{f  I  had  ipy  witnesses  from  Ireland  and  the 
ICeeords,  1  wouki  defy  all  tl>ese  witnesses  to- 
gether. For  my  sending  to  Rome,  I  never 
find  an  agent  in  Rome  for  these  seven  jeaia 
past,  because  I  wss  not  able  to  maintain  him, 
and  indeed  it  vraa  a  great  shame  to  us ;  be- 
cause there  is  never  a  community  of  friars,  that 
Ifeath  a  college  beyond  sea,  but  hath  some 
Igent  at  Itime. 

L.C,J.  It  iaasham»tohav«  one  there,  net 
^  want  one. 

.  Just  Doiben,  Well,  if  you  have  witnesses,  I 
caiinot  tell  whi^  to  say. 
.  Flunkei.   If  I  hsd  gotten  but  to  the  latter 
andoftfaetetm,  I  bad  defied  them  all  together. 
And  vour  lordship  should  have  seen  under  their 
own  hands  what  they  were. 
.  £.  C.  JL  Youforffet  this  all  this  while,  yeur 
qvfn  letter  whereb  mis  matter  is,  that  yon  had 
aearched  the  towns  and  considered  it* 
,  AU,  Gen,    He  does  deny  there  waa  such 
9  letter,  he  does  not  own  there  was  sueli  a 
letter. 

.  PlmUcei,  I,  my  lord,  I  never  did  write  such 
a  letter.  And  that  ^roung  man  that  he  speaks 
<jf,  I  could  prove,  ii'  I  had  my  witnesses^  that 
he  never  was  in  mv  service  or  company  in  Iw* 
Ipnd,  npr  writ  any  letters  by  him. 

jL  C,J,   Did  you  never  send  any  letter  by 
^oeO'Neal? 

Plunket,  No,  my  li)rd,  but  he  went  ov«k  a 
hMQgingr. 

Meyer.   Tius  young  man's  bcether-in*lair 
win  t^tjfy,  that  m  waa  your  ktrdship's  nage. 

.  Plunket,  I  have  three  witaeaes  that  ne  caate 
t)^are  bagEging,  naked,  and  waa  sick  three 
mtonths,  and  went  over  a  bcggmg,  and  waa  at 
Ilame  aa  a  straggler. 

.  Mujftr.  CallHanlet,  (\rha  came  in.) 

^  Sir  Fr,  WUAau*  l>id  you  know  Neil 
O'Neal? 

.  BqnUu  YjM« 

.  Sir  Pr.  IViihmi.  Whose  servant  was  he  P 

.  Banlct.  Mylord  Plunket  senthim  to  Rome; 
'  ha  was  sent  there  vith  his  letters,  and  I  saw 


and 


the  Yonng  man  and  hisktlers. 
I  Mi%  Jonei.  Didhaoome  a  begging  theref 
Jianlet,  No. 

.'P^ake/.  Where  did -you  see  him  P 

Ifanlei,  At  Mantz. 
.  FluHkeL  Where  is  thai  ? 

Hanlet,  la  France.     « 
.  Plunket,   And  yon  sttw  hun  with  my  let* 
^?-^ManUt.  Yes. 

.  Plt^ntwt.  And  this  man  mys,  the  lettera 
i|rem  opened  at  Caprennica,  becausehe  thoaglit 
they  were  letten  oif  recommendation* 

Awlfl.  Why  ha  went  that  wny  nftarwarda, 
^Ihorwiaaaslofenadwhaiilaav  ~ 
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9im  iMaj^  thODWHili  people  fbr  ismifinmili^n, 
Unre  wa*  bf  tke  gunAien  of  thftt  weetini^  a 
■ecmt  oAMokatioii  how  to  oairt  ott  tbe  design, 
an4  Immt  to  kok  <MI  the  eld  offion^  m  Mie  (nte 
mMIhni,  and  to  seo  wimt  f  ofittire  tlM^  yrfft^  in 
•a  tothe  manafMenaeiit  cf  this  dcBign ;  and  tlu$ 
MMnaattavir  paHiMilariy  to  tlie  prisoner,  ni^ho 
was  by  «t  this  consultation,  m  the  wittie8<ie«  do 
M^ov^  Btiltlfat  that  comes  nearer  to  him, 
is,  that  he  did  iasne  oat  ordei's  i'oi*  the  raising  of 
monej,  aad  tkat  he  did  raicse  money  pursuant 
to  those  orders,  and  did  receive  money  ibr  that 
twy  ^rpoae :  Thia  ispiwed  by  three  witn*WBes^ 
Du^  and  3Iac  Legb,  who  paid  Che  money^ 
and  by  M oyer  the  fa»t  witness,  "tY-hosaw  him  re- 
cem  it  iftm  several  |iersoos.  Tim  is  positive 
upon  him ;  nay,  they  say  farther,  that  there 
was  a  list  made  of  the  several  men,  in  the  se- 
▼eiid  parishes,  tliet  were  able  to  bear  aims  npon 
cienaaiCHi,  from  sixteen  to  aixty,  and  there  was 
*liB(ofa  natter ot' three«oore  chonslind  men 
that  were  ready  upon  any  occasion  to  rise  tor 
the  purpose,  add  this  list  was  delivered  over 
into  the  hands  of  thepnsoner  at  the  bar.  There 
is  one  witness  Onily,  tiiat  aays  ihither,  that  he 
wm  a  letter  uader'^his  hand  in  France  to  the 
oanliBal  Bo«lkm,  «o  invito  tiie  French  kiiif 
into  Ireland ;  and  he  did  wonder  thiit  he  sboaM 
apepd  his  tine  toKl  blood  in  wars  a^^ainst  8pam 
which  was  a  Roman  Caithelic,  and  not  corae 
into  fai^and  to  extirpate  liie  heretics.  And  this 
latoerboanfinnedby  aaother  letter,  whirh  was 
«Bap  by  M 0^,  a  copy  of  whidi  is  pi'odtieed, 
wliidi  he  translated  trom  the  ori^itnl  in  Latin, 
and  the  letter  wassont  to  Home  by  Noil  0'N«al, 
wibam  the  ptisonnr  says  he  had  no  txmcern  for, 
tat  to  fpre  lihB  some  reoomwiendatkms. 

Pktinktt.  .1  gavte  bira  no  inoomcnetidalaons, 

X.  C  J.  No,  ho  my^  ha  did  not  give  him 
any,  nor  sent  any  letter  by  him. 

ioL  OtH.  %ht!fk  ha  «rg«d,  that  he  vnenit  along: 
begging"  by  the  way ;  but  k  ia  pmved  he  was 
^KA  %j  him,  And  sent  with  letters,  and  thai  by 
bis  bratiMr  in  htkr,  who  met  him  at  Mants. 
And  it  is  proved  by  Ifoyer,  wtoi  taw  the  letter 
opeflsdf  tsfcia^  it  to  belinta  ocanmmi  letter  of 
leoomroendaticai,  ha  rend  Che  totter  and  took  a 
vapy  of  it,  attl^tramtoMi  that  eaf)y^^vhieh  tmns- 
isaionisoiiottfflitovority  aHtbc  mntter  which 
the  witneasaa  have  oiporn ;  ibr  itisa^veeinffto 
what  he  said  of  Cardinal  Bouillon  in  has  oner 
letter,  thnt  it  was  more  f»faper  tor  the  catholic 
fnnom  to  agvee  tagether  and  extirpate  heresy, 
than  to  vary  amonffst  thems^'lves  \  that  now 
^MB  Ihe^o.;  Ibr  mere  were^  idireeteore  l^u- 
aand  men  ready  to  rise  upon  such  an  invnion. 
,Tlfis  is  the  stJbstoacg  of  the  letter,  and  this 
yimrasfuliy  tbe^onspiroi^  this  nan  was  en- 
^gBged  in,  his  raearving  or  mon^.  Ins  Ksting 
vien,  and  hia  iBvitatioB  of  foreign  priBoes.  AmI 
:ehis  islartly  proved. 

8erj.  Mim^mmL  And  an  liia  viewing  the  ymto 


^L  Oen.  irww  libene  agtoid  that  Oar- 
ii^fpfimd  ohoiiM  he  the  part,  «ndit  ia  Mfee  cttMigh 
Mfi  belbe  port,  tor  at  is  •  very  torge  port,  tMt 
sihaas-af  tjto  oronaat  ;tnwlin  4WHr  ccne  tm  to 


the  tewn,  and  the  town  Itself  hut  a  weaktow*. 
This  is  the  snbstaiice  of  the  endence,  and  this  u 
proof  enongh,  we  think,  to  conviet  any  ma&  of 
thisihet. 

Sterj*  Jefferve$.    My  lonA,  i  diall  trouble  yo« 
but  with  one  vrord  tliat  hath  been  omitted.     I 
think  it  is  a  cause  of  great  example,  and  ditit 
thin^r  which  the  pHnoner  seems  to  make  his  e*^ 
cuse,  hath  been  answered  by  a  favour  and  in«> 
dulgvnce  from  the  court  in  a  very  extraordinarir 
manner.    For,  ir.  as  much  as  Vbis  i^entlemati 
would  make  it  o  very  hard  ease,  ^at  be  to 
brouglit  oat  of  his  own  country,  and  hath  mit 
his  witnesses ;  it  is  Tory  well  known  that  by  It 
particular  thvour  of  the  ooortj  which  is  nUt 
nsnal  in  th^se  eases,  he  had  between  five  ant 
six  weeks  time  tor  preparation  for  his  trial*:  oh 
that  tnily  as  to  what  does  appear,  i  think  afl  the 
witnesses  tliat  have  been  examined,  are  witnessea 
to  be  credited,  except  you  gentiemeo  of  5oe^- 
selves  can  convict  upon  your  own  Imowiedgo 
these  persons  oi'any  misdemeanor,  viiiidi  I  tliiMc 
yon  cannot,  much  l€a8  of  perj^iry .    Itot  bepidea 
thewitneises  we  have  produced,  all  which  apedc 
to  the  plot  in  general,  and  lonr  of  them  nx  it 
upon  tile  person  at  the  bar ;  tliey  speak  paitt* 
eafairiy)  and  every  one  agrees  in  oireumstancea, 
and  tliat  other  that  spoke  mincin^y,  1  put 
it  upon ;  it  is  ihe  gieatest  evidence  that  can  W, 
For  that  person  tKat  couM  come  hflk^^  a  gnrtid- 
jiu^',  and  there  be  the  main  witness,  but  wtieh 
he  oomes  here,  must  be  scrued  and  pumped  to 
discoTer  the  70,000  men.      And    i  eoppoto 
vou  did  observe  how  diificiiltit  was  to  know4tf 
nim,  whether  this  person  was  privnate  of  fo^ 
land,  or  whedier  it  were  fitnu  tiie  authority  of 
the  king  or  the  pope ;  «  very  probabto  toing, 
that  be  should  be  sndi  a  one  as  the  kln^  •de- 
sigoedlo  foe  firiniato  and  superintendent  ot  Ire- 
land.    Fmrther,  my  kfrd,  I  desire  to  tak«  IM^ 
tioe  of  too,  that  Wyer,  theirst  witness^  into 
ter  partkular  things  upon  the  priaoner  at  llm 
bar,  which  have  not  yet  been  taken  notsee  ofc 
First,  he  fixes  a  discourse  with  another  pelrsoA 
dot  was  competitor  with  him  for  this  t«ry 
office,  bishop  Dufiy,  and  he  gives  the  reason 
why  he  wee  fldmilted  into  the  «thoe  father  thin 
the  other,  because  he  was  a  num  of  greater  abi- 
lity to  catry  on  the  design ;  and  though  lie 
does  sot  give  yo«  an  aecoimt  of  the  demgn,  yet 
tlie  vest  of  the  evidence  do,  «nd  make  it  to  bft 
tlie  design  then  csnryhig  on  •   Anotlier  thing  ia, 
ketoHa  yon  of  the  oendio^one  ktto  Franoe,  that 
waa  to  come  back  again  m  Girder  to  this  design, 
1  Annk  his  name  was  Mao  Donn^,  and  then  the 
mat  Tory  Flamming  nnd  he  were  teeome 
Mtok  agab  oolonela  in  l9ie  army  that  was  to  be 
raued.     Tiie  next  person  that  fijiea  it  npon 
hkn,  is  Mr.  Han  O'Ned,  and  he  gives  the 
plainest  circnmstaacea,  ^fhat  at  a  time  in  Au- 
gust when  bishop  Tyrrel  eame  to  the  house 
i]^  one  Brady  with  so  many  men  welt  ecpnppad 
with  such   and  tuch  rnnis,    oiid  toeik    the 
oath  4vf  secrecy ;  he  hhnsolf,  bat  not  only  he 
hntthe  other  priest  Mac  Leg^i,  was  pment  mt 
the  same  time,  and  took  tiie  said  oath,  and  he 
Uwituilyooiinitthatvtry  ipnaot  mattaMtto 


DuLlia  to  discover  k  that  rery  timef  and  fo  he 

Jiath  6x6(1  the  person,  and  tune,  and  the  buainass 

they  came  about.*    Then  Mac  Lej^b  comes  and 

tells  you  the  same  thing  in  every  circumstance ; 

ay,  bat  says  the  prisoner  at  the  bar,  and  would 

inake  it  to  be  a  great  objection,  how  chance  tbat 

ibey  bare  concealed  this  all  the  nliile,  and  not 

.discovered  it  to  some j usticeof  the  peace  ?  Why, 

aays  one^  I  was  under  your  jurisdictletion  m 

that  place,  that  is  the  very  reason  he.  gives 

jWherefope  be  dunst  not ;  and;  says  another,  1 

IKas  poDcemed  and  as  earnest  a»  the  prisoner  or 

anybody  else,  but  goiiig  into  France^  I  ob- 

cerr ed  tiie  slavery  that  all  the  subjects  were 

OQder,  under  the  tyranny  of  that  king,  and 

apprehending  that  the  same  king  was  to  oome 

into  Ireland  by  the  means  of  these  gentlemen, 

I  was  concerned  at  it,  and  had  rather  the  devil 

•hould  reign  over  na  than  such  an  one,  and 

iherefore  1  will  discover  it.     And  be  said  very 

well,  I  think,  that  he  had  rather  have  the  devd 

lo  reign ;  for  it  seems  to  behim,  or  one  in  his 

.ahape  that  reigns  after  that  manner.  And  there 

•re  two  pcfwms  that  swear  to  the  very  year 

.that  they  were  obliged  to  raise  the  money,  and 

•wear  positively,  they  saw  his  orders,  Sub  pmna 

.susptfMMMif,  I  do  not  know  whether  they  meant 

lianged  or  suspended  from  their  office.    But  it 

.seems  it  was  so  terrible,  that  it  made  them  pay 

twenty  shilUngs  a-piece  tor  three  years  sucoes'- 

•ively.    Anduiere  is  another  gentleman  that 

.tells  you,  that  out  of  a  small  living,  wherein  he 

•was  concerned  only  as  a  curate  to  a  third  per- 

.■oa,it  had  been  paid  two  or  three  tiroes,  and 

another,  though  he  was  exempt  himsrif  from 

.the  payment,  yet  so  great  a  confident  was  he 

.of  the  prisoner's  at  the  bar,  that  be  was  present 

.wheahesaw  thirty  or  forty  pay  this  tai,  and 

.whereas  the  prisoner  at  the  bar  would  make  it 

thought  a  strange  thmg,  that  he  shoukl  raise  ao 

.much  money,  who  had  but  an  house  seven 

ribothigh,  itseems  there  io  above  that  thatched 

.house  a  chapel. 

Plunket.  There  is  no  chapel. 

8&i.  Jefferia,  But  now,  my  lord,  that  which 

.substantially  proves  what  these  witnesses  say, 

Js  thelettar  that  is  sent  to  Rome  to  the  secretary 

•  of  the  college  de  propaganda ^fidt^  which  is  the 

last  letter  tliStt  the  last  gentleman  speaks  of, 

.  wherein  he  does  particularly  take  notwe,  that 

he  hsd  taken  care  to  raise  sdch  monies,  and 

.  view  all  the  ports  and  places  of  strength.  And 

.  my  lord,  that  which  is  a  very  gitsat  circum- 

.  stance  to  back  theevrOence  of  the  finst  letter  to 

,  the  French  cardinal  Bouillon,  which,  was  takai 

;  notice  of  by  the  first  witness,  and  there  is  such 

a  passage  in  this  tooy  that  the  cathohe  princes 

.  ahuiUd  not  spifl  one  another's  blood,  when  they 

V  might  better  empby  it  bore  in  Irebuid  for  tiie 

.^ropa^tion  of  the  taith ;  this  Ust  letter  takes 

particukr  notice  of  thi6  very  instance  too,  that 

instead  of  drawing  their  s%vords  against  one 

^  another,  they  had  better  oome  to  promote  the 

catholic  faith  in  Ireland.    These  four  witnesses 

.  are'  punctual  and  precise  in  evoy  pacticular 

circumstance  of  the  case,  and  agauist,  them 

4i|99i4notbil>gb^t.tbefi0lllmonm^^    If 


I  bad  aueh  i«aoids»  aad  witMnes  here,  I  ooaM 
make  my  delence,  that  is,  if  he  had  these 
things  tfailt  he  baa  not*  he  might  appear  to  ba 
ano&r  man  than  ha  is  (  but  I  am  sor^  aa  it 
a^ pears  upon  the  evidence  that  bath  beta 
given  by  aU  the  witnesses,  them  is  a-  pNra 
proof,  and  a  fldl  proof  of  every  twaana  laid 
tohiscbai^. 

Piunkei,  My  hMd,  I  dcsice  tl|e8e  wiHieflMa 
may  be  called  [giving  in  a  Paper.] 

Cryer.  David  Fitageranl,£ostaoeComminM 
and  Paul  Gormar..    . 

L.aJ.  Who  gave  himthjs  paper?  liehad 
it  not  betbre. 

Stranger.  I  was  told  that  these  wtta  good 
evkleaoes  for  Dr.  Pl«Bket,aod  I  gave  him  the 
names. 

L.  C.  J.  Where  are  they  ? 

Stranger,  They  are  hard  by- 

Ati,  Gem.  Where  is  Eustace  CommkieBf 
Foahe  was  one  that  gave  ineridc»oe  against 
thephsooer. 

Then  Paul  Gormar  appeared. 

X.  C.  J.  \^liat  woukl  you  ask  him  f 

Pkutkei.  I  desire  to  luiow  of  him,  whether 
Mr.  Moyer  did  allure  and  enliceiiim  to  swear 
against  me. 

Gormar.  Indeed,  my  lord,  he  aeres  did.' 

L.  C.  J.  Will  >ou  aide  him  aur  mere  ? 

Gormar.  But  this,  my  lord,  Mr.  Brioysr  and 
I  were  in  discourse,  and  he  said  if  tfam.wae 
Uw  to  be  had  in  Ir^and,  he  weukl  ahew  Mr. 
Plunket  his  share  in  it. 

L.  C.  J.  Well  what  of  that? 

Gormar.  My  lord,  I  did  come  out  of  lieiaDd 
to  reveal  a^at  plots  the  Irish  had  agabat  the 
kinff,andas  forthisMr.  Plunket,a9  I  have  a 
sold  to  save,  I  nerer  heard  ofany  misdeweenor 
of  him. 

iusL  Doibem.  How  eame  you  here  to  day  ? 

Gormar.  I  was  summoned* 

Just.  Dolben.  By  whom  ?  Was  it  the  Attor^ 
ney  General  or  Plunket  that  summoned  you  ? 

Gormar.  Hcroistbesammons. 

Serj.  Jeferies.  1%  is  a  eommon  Sobpoeuu 

Piunkei.  I  never  seat  fiar  him. 
.    Gormar.  It  was  not  against  you,  thc^  knew 
I  had  nothia^  agunst  you,  I  thought-  you  did 
more  good  m  Irelana'  than  hurt  v  sa  I  d^ 
clareit. 

•X.  C  J.  Have  you.any  mine  sfitaesses ?  If 
Fitsgerard  or  €omniioeB  wiU€oaiie,.we  will 
hear  them. 

Plmnhit.  My  kud,  I  have  not  any  more  wit* 


L.  C.  X  Look  yon, ,  gentlemen  of  the  .fury, 
this  gentleman  here,  Mr.  Plaaket,  is  iadieted 
of  High  •treason^  and  it  is  W-  oonspiiing  the 
king's  death,  and  endeavouring  to  bring  the 
French  army  into  Irehnd  ler  to:  invade  that 
kingdom,  and  to  plant  Ihe  QooMsh  reUgiaa  in 
that  kingdom.  You  have  bad  evidence  against 
him  that  hath  been  ittUy  examined.  Andthcae 
things  do  seem  to  be  very  plain  by  the  wilneane^ 
that  be  himaelf  hath  taken  a  comittisaio%  era 
gvaat^  or.  whatyoii will  pJeaae.  t»  call  it^firoua 
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M^  pope  lo  be  prifMle  of  Irdaod,-  that  be  hatb 
taken  upon  him  to  make  laws  as  the  proTiucialt 
Bad  that  he  hath  andertakea  and  endeavoured 
to  settle  the  popish  reliction  in  that  kingdom, 
and  in  order  to  that,  he  oath  invited  the  aid  of 
the  French  armv,  and  that  he  hath  for  the  bet- 
ter landing  of  them»  looked  out  what  places 
were  moat  oonveoient  iov  them  ;  That  he 
liath  aet  a  tax  upon  the  clergy  within  his  pro- 
Tince  for  the  fiuulitating  of  aU  this,  and  for  the 
jnakkig  pfaparaliona  for  the  euiertainmeDt  of 
this  avmy.  This  the  witnesses  testify  against 
lum^  and  that  there  were  some  Uiwns,  as  Dun- 
Gaimoii  and  another  town,  that  were  to  be  be- 
teajred  by  the  French.  'Now  you  must  consi- 
der coDceming  these  witnesses ;  If  you  be- 
lieTe  the  evidence  that  hath  l)ecn  given,  and 
whieb  hath  heed  repealed  by  the  kind's  coun- 
cil, and  if*  you  believe  that  he  did  design 
tobrkitfin  a  French  army,  to  establisli  the 
•  BomisE  religion  there  again,  and  that  he  took 
upon  him  to  raise  money  for  that  purpose,  sur- 
veyed the  ports,  and  made  such  provisions,  as 
the  witnesses  speak  of  and  was  in  that  conspi- 
raoy ;,  you  must  find  him  guilty.  I  leave  it  to 
|mii,  il  is  a  pretty  strong  evidence,  he  does  not 
aay  any  thing  to  it,  but  that  his  witnesses  are  not 
come  over. 

•  JPluMkei.  1  can  say  nothing  to  it,  but  give 
my  own  piotestation,  that  there  is  not  one  word 
of  this  said  against  me  is  true,  but  all  plain  ro- 
mance. I  never  had  any  conununicatVA  with 
any  French  ounister,  cardinal,  nor  other. 

Then  the  jury  withdrew  for  a  quarter  of  an 
hour,  and  being  returned,  gave  this  verdict. 

CL  qfCr.  Oliver  Flunket,  hold  Iip4hy  hand. 
H«w  say  you,  is  he  Guilty  of  the  high-treason 
whereof  he  stands  indioted».  or  Not  Uuihy  ? 

Foreman,  Guilty. 
i    Flunket,  Deo  gratia,  God  be  thanked. 

Then  the  verdict  was  recorded,  and  the 
Court  rose.  And  the  Keeper  went  away  with 
his  prisoner. 

•  • 

On  Wednesday,  15  June,  1681,  Oliver 
Plimket  was  brovight  to  the  bar  to  receive  his 
Judgment 

AU»  Gtn.  My  h>rd,  I  pray  Toar  judgment 
against  the  prisoner  OUver  Plunket^ 

a.ofCr.  OUver  Pluoket,  hold  up  thy 
liaDd ;  thon.hast  been  indicted  of  highrtieason, 
thou  hast  been  thereupon  arraigned,  thoa  hast 
Ihereonto  pleaded  Not  Guilty,  and  for  thy  trial 
Jiast  put  thyself  upon  God  and  the  country, 
whicn  country  hath  found  thee  Guilty ;  what 
hast  thou  to  say  for  thyself,  why  judgment  of 
^eaih  should  not  pass  uponthee,  and  execution 
4)6  thereupon  awarded  acoording  to  the  law. 

Fimnkel,  I^Iy  hird^may  it  ptease  your  lord- 
shin,  1  have  somi^huig  to  say,  which  if  your 
lordship  will  conskler  seriousKr,  may  occasion 
the  Court's  commiseration  and  mercy.  I  have, 
»iy  lord,  for  this  &et  been  arraigned  in  Irehmd, 
-«M  brought  to  my  trial  there.  At  the  day  of 
jay  trial  all  the  witnesses  voluntarily  absented 
MiaBiiiofaroBt  wcio^  Ibad  leoords  and  witnessei 


to  convince  them  evidently,  and  shew  what 
men  they  were,  and  the  prepensed  malice  that 
ibey  did  bear  to  me,  and  so  finding  that  1  could 
clear  myself  evidently,  tliey  absented  them« 
selves,  on  the  day  of  my  trial  no  Christian  ap- 
peared, but  hither  over  they  came,  and  pro- 
cured that  I  should  be  broiu^ht  hither,  where  I 
could  not  have  a  jury  that  knew  the  qualities 
of  my  adversaries,  or  who  knew  me,  or  the 
circumstance  of  the  places,  times,  and  persons ; 
the  juries  here,  as  I  say,  were  altogether 
btranv^ers  to  these  atfairs,  and  so,  my  lord,  they 
could  not  know  nuiny  tilings  that  conduce  to  a 
lair  trial,  and  it  was  morally  impossible  they 
shouiil  know  it.  1  have  been  accused  princi- 
pally and  chiefly  for  surveying  the  ports,  for 
fixing  upon  Cailiugford  for  the  landing  of  the 
Frencii,  tor  the  having  of  70,000  men  ready 
to  join  with  the  French,  for  collecting  money 
for  the  .agents  in  tlus  matter,  lor  assisting  of 
the  French  and  this  great  Utopian  army.  A 
jury  in  Ireland  consisting  of  men  that  hved  in 
that  country,  or  auy  roan  in  the  world  that 
bath  but  seen  Ireland  in  a  map,  would  easily 
see  there  was  no  (irobability  that  that  should 
be  a  pfaice  fit  for  the  French  to  land  in,  tliou&^h 
he  never  was  in  Ireland,  yet  by  the  map,  he 
would  see  tliey  must  come  between  the  nairow 
seas,  all  along  to  Ulster,  and  the  rocks,  and 
such  places  would  make  it  very  dangerous ; 
and  by  their  own  confession  it  was  a  poor 
town,  and  of  no  sti'cogtb,  a  very  small  garrison, 
which  had  not  been  so,  if  it  bad  been  a  place  of 
any  consideration.  And  where  I  hadinfluenco 
only  upon  one  province,  as  is  well  known, 
though  I  had  the  title  of  Primate  of  all  Ire- 
land, as  the  archbishop  of  Canterburv  halb  of 
all  £ngland  ;  yet  the  archbishop  of  York  did 
not  permit  him  to  meddle  with  his  province  : 
and  it  is  well  known  by  the  gentry  tnei*e,  and 
those  that  are  accustomed  to  the  place,  that  in 
all  the  province  of  Ulster,  take  men,  women, 
and  children  of  the  Roman  Catholics,  they 
could  not  make  up  70,000.  This,  a  iury  there, 
my  lord,  had  known  very  well,  ana  thereibre 
the  laws  of  England,  which  are  very  favour- 
able to  the  prisoner,  have  provided  that  thero 
should  be  a  jury  of  the  place  where  the  fact 
was  committed,  a«r  su*  Thomas  Gascoigne,  aa  I 
have  heard,  had  a  Yorkshire  jury,  though  ho 
was  tried  at  London.  And  then  after  my  coming 
here,  I  was  kept  close  prisoner  for  six  monthS| 
not  any  Christian  was  permitted  to  come  to  me, 
nor  did  I  know  any  thing,  how  things  stood  in 
the  world.  I  aas  brougut  here  tlie  third  of 
May,  to  be  arraigned,  and  I  did  petition  your 
lonlsbip  to  have  some  time  for  my  trial,  and  I 
woidd.iiave  it  put  off  till  ^licliaelmos,  but  your 
lordshins  did  not  think  fit  to  grant  so  long,  but 
only  till  the  eighth  of  this  month,  when  my 
witnesses  who  were  i^eady  at  the  sea- side, 
would  not  come  oyer  without  passes,  and  I . 
could  not  get  over  the  reooixb  without  au 
order  from  l^nce ;  w^liich  records  would  have 
shewn  that  some  of  the  witnesses  were  indicted 
and  found  Guilty  of  high  crimes,  some  were 
imprisoned  for  lobberies,  and'  some  of  the  wil<* 


what  I  htre 

Then  Proclamation  was  made  for  sHence, 
while  judgment  was  passing  upon  the  pri* 
soner. 
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nesses  were  infamous  people  ;  so  I  petitkmed  |  Plumk€i,  I  iMi^e^aolluBg' Atftber  l99ay»lKii 
the  8th  of  this  month,  that  I  mig^ht  We  time 
hot  fbr  12  days  more:  hut  your  kirdship 
thought,  when  me  motion  was  made,  that  it 
Was  only  to  put  off  my  trial,  and  now  my  wit- 
nesses are  eome  to  Coventry  yesterday  moni- 
ing,  and  they  will  be  here  in  a  few  days,  and  so 
ftvr  want  of  time  to  defend  myself  in,  I  was  ex- 
posed to  my  adversaries,  who  were  some  of  my 
own  clergy,  whom  for  their  debauched  Ufbs  I 
have  oorrected,  as  is  well  knowu  there.  I  will 
not  deny  myself,  but  that  as  long  as  there  was 
^any  toleration  and  conniyance,  I  did  execute 
the  function  of  a  bishop,  and  tliat  by  die  2nd 
of  £tixabeth  is  only  a  premnnire,  and  no  trea- 
son. 80  that,  ror  lord,  I  was  exposed  defence- 
IM  to  n>  J  enemies,  wheress  no^^witnesties 
are  come  on,  that  could  make  all  ap|)ear.  I 
did  beg  for  12  da^s  time,  whereby  you  mi^ht 
hgare  seen  as  plain  as  the  sun,  what  those  wit- 
nesses are,  that  Vegan  Che  story,  and  say  ^ese 
Ihings  against  me.  And,  my  lord,  for  those 
depositions  of  the  70,000  men,  and  the  monies 
tiiat  are  coUectod  of  the  clergy  in  Ireland,  they 
cannot  be  tme ;  for  they  are  a  poor  dergy 
thai  htLYt  no  revenue  nor  land ;  ttiey  Kre  as 
the  Preihyterians  do  here,  there  is  not  a  priest 
in  aH  Ircnand,  that  hath  certamly  or  uncer- 
tainly abmne  threescore  pounds  a  year,  and  that 
I  should  collect  of  them  40$.  a-piece,  Ibr  the 
nusmg  of  an  army,  or  for  the  landing  of  the 
Frendi  at  Carlingibrd ;  if  it  had  been  brought 
hefbre  a  jury  in  Ireland,  it  would  faaTe  been 
thought  a  mere  romance.  If  they  had  ae> 
cttsed  me  of  a  Premunht;  for  the  exercise  of 
my  episcopal  trmction,  perhaps  they  bad  said 
someming  l^t  might  hare  been  heheved  ;  bat 
my  lord,  as  I  am  a  dying  man,  and  hejie  for 
Salvation  by  my  Lora  and  Sacvionr,  I  am  not 
guilty  of  one  point  of  treaiH)n  tliey  Iw^^e  «wore 
Irgainst  fite,  no  more  than  ^e  xMlM  thut  was 
Ijohi  hut  yesterday.  I  have  an  attestation  vm  • 
der  ray  lord  of  lEssex*s  bamd  concerning  my 
Bpod  hehayiom'  ili  Ireland,  and  not^y  from 
nim,  but  from  my  lord  BerMey,  who  fi-as  also 
gTWtoaor  there,  which  the  int?g's  attorney  waw ; 
but  here!  was  hmugfat,  here  I  ivas  trieil,  and 
not  bafing  time  to  bring  my  witnesses,  I  could 
liot  prove  my  intkocency,  as  otherwise  1  mcjht. 
So  mat  if  there  he  anj  case  in  the  woiW  that 
Aeserves  compassion,  sm^  tot  case  tloes :  and 
it  is  such  a  rare  case,  ns  i  heuere  yon  will  not 
find  two  of  them  in  print,  that  one  arraigned 
hi  Irdand,  should  be  tried  here  afterwardis  for 
the  same  ^ct.  Mv  lord,  if  there  be  any  Ihiicg 
hi  "die  world  that  deseires  pity,  this  does ;  for 
1  can  say,  as  I  hope  for  mercy,  I  was  never 
Iftiilty  of  any  one  pomt  they  have  swtiie  against 
tne,  and  if  my  petition  for  time  had  been  grant- 
ed, I  could  have  shewn  how  idl  "whs  pra)ense 
malioe  i^ainst  me,  and'  have  produced  idi  cir^ 
^utn^tancesthat  couM  nrnhe  otftthe  innoeency 
t^^peiBon.  But  not  having  had  Hme  enough, 
fend  tmng  tried,  I  am  at  your  mercy. 

X.  C.  J.  MTcdl,  you  hbye  nodung  raruier  to 
nty  in  has*  nf  judgnient^  ycfn  htite  fad  idl  yen 


L.  C,  /.  Look  you,  Mr.  Planket,  yon  faafe 
been  here  indictee  of  a  v«ry  graat  and  beineaa 
crime,  the  greatest  and  most  hainons  of  atf 
crimes,  and  that  is,  hiefa-treason ;  and  truly 
your's  is  treason  of  the  ni|hest  natnre,  il  is  11 
treason  in  titith  against  God  and  your  hing-y 
and  the  country  where  you  lived.  Yen  kay« 
done  as  much*as  yoa  could  to  dishonour  GM 
in  this  case ;  for  the  bottom  of  yoar  treasoB 
was,  your  setting  up  your  fabe  reliffian,  than 
which  &ere  is  not  any  thing  more  dispteaffln^ 
to  God,  or  more  pernicious  to  niankifid  in^h* 
world.  A  relierien  that  is  ton  limes  worae  thirii 
all  the  heathenish  superstitions  |  the  miit  di»^ 
honourable  and  derogatory  le  God  and  Un 
glory,  of  aH  religioiL^  or  miUcndai  oMtgimB 
whatsoever,  for  it  uiklertakea  to  diMnse  wilil 
God's  laws,  and  to  pardon  tiie  hreacii  of  tkem* 
80  that  ceitainly  a  greater  erittie  tiiem  cnnnnt 
be  oommitled  against  God,  than  for  a  man  In 
ei^eayonr  the  propagation  «f  thai  vefieiaB  ; 
but  you  to  effect  this,  have  designed  the  deayi 
of  our  lawful  prince  and  king :  and  then  your 
design  of  Uood  in  the  Jdngdom  where  yoa 
ItveJ,  to  set  all  together  I7  the  ears,  to  dMray 
poor  innocent  people,  to  proetitnte  tiiei^  li*ei 
apd libarties,  and  oH  fhatisdearto  thei^,  tn 
the  tyranny  of  Borne  and  .France ;  and  that 
by  iutroducias;  a  French  army.  What  freutet 
evil  can  be  designed  by  any  man  f  I  men- 
tion these  Ihings  because  Ihey  have  aH  htea 
ftdly  proved  against  yoa ;  and  that.yvn  ttaj 
take  notioe,  and  repent  of  tliem,  and  make 
your  peace  with  God,  by  a  particular  apptka- 
tion  for  metcy  for  all  these  titails ;  for  iteeema 
tu  me,  tliai  against  God,  your  prince*  and  fol- 
low-sul^ects,  you  have  beha^^  youi-sdf  very 
ill,  de^i^^ning  very  great  evil  to  all  these  ^  andi 
now  \i  hath  pleased  God  to  l»iiig  you  to  judg- 
ment* 

I  most  tell  yon,  pored WBil«it»  what  yym 
urge  for  yourself  miubt  introduce  pily,  A*  k 
wereteheheliered;  Sial  is^  that  yonoreni- 
nocent,  and  had  witnesses  to  pttms  it ;  hnt  vn 
eannot  suppose  any  man  innocent,  tiM  hath 
had  a  kgal  imd  foir  trial,  nnd  a  trial  i^Hh  m 
«»«eh«imdoTtoyon,  as  ^^owr  cnse  eesM  bear» 
or  as  pei%np6  any  man  m  such  •  com  ever 
had.  Yon  haid  time  upon  ynuricqntest  to  BQiWI 
fsf  yonr  witnesses,  to  Mp  yon  in  your  ^efenoe^ 
and  to  have  proved  jour  innoeence,  if  ye« 
oenkl  hinre  done  it ;  tmie  loeg'CSiongh  to  yonr 
own  enntentf  pen  yooraelf  thought  it  so,  aft 
thelimeStwnsfi^en,  To giv^ a  priebMrnn- 
der  your  eiecunuitanoes,  ^ve  «r  six  wneks  Inne 
%o eend for  wituuwts,  is  sot  vmuI;  we  «o«li 
httte  put  yon  npon  a  pteuent  dufouiju^  sodlMiP^ 
riedyou^ntnriheweildhyaenddenlrinl,  if 
We Md  lied  any  dsmgn  against  yen;  hntsm 
cnnninafoir  way,  nndwiHi  4egil  pteceed 
— ^    .-^^^ ^  . lo.ye*|f»*i 
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sudi  a  cast  ooold  be  used,  fiir  we  gare  you 
all  the  fiur  hearii^  and  liberty  that  yoti-dcsired 
la  ha¥e« 

Look  yoa,  as  to  what  yon  urge,  that  your 
trial  was  in  this  kingdom,  whereas  your  of- 
lenoe  was  in  another,  that  is  a  thing  that  does 
iKyt  become  you  by  any  means  to  object;  ibr 
you  have  had  a  trial  liere  by  honest  persons, 
and  that  aceovdiof^  to  the  laws  which  obtain  in 
this  kiagdom,  and  that  too  of  Ireland,  which  is 
by  a  Statute  not  made  on  purpose  to  bring  you 
into  amafe,  but  an  ancient  Statute,  and  not 
withaut  i^oedents  of  its  having  been  put  in 
inecalioii  beforn  yoar  time:  for  youi  own 
country  will  afTord  you  several  precedents  in 
tiiiacasei  asO'RaiKe»  and  several  ethers  Uial 
have  been  arraigaed  and  condemneii  for  treason 
dime  there.  80  that  you  have  no  reason  to 
eaccept  agamst  the  legality  of  your  trial.  You 
aay,  now  you  have  witnesses  that  could  prove 
aU  thia  matter ;  why  that  lies  in  tlte  mouth  of 
aay  naia  that  is  condemned  to  say  ;  but  pray 
consider  with  yourself,,  what  regard  ought  to 
be  gfren  to  this.  We  cannot  help  it,  if  your 
witnenes  do  not  come;  you  may  remember 
they  wanted  not  time  nor  opportunity  to  oome 
aver ;  but  yoa  told  us  th^  would  not  come 
HslcBS  they  had  a  passport 

Plunket.  Mv  lord,  the^r  got  a  pass  to  oome 
over  aAerwardl,  and  so  ia  eight  days  they 
came  hither. 

X.  C.  J.  Yob  might  have  provided  yourself, 
if  they  waated  such  a  thing.  In  the  iir^ 
pla«e,  no  body  is  bound  to  give  it  them,  much 
(ess  oauld  you  eiqieet  it  for  them  without 
•aking. 

Piumkfi,  I  could  not  get  the  copies  of  the 
Rcev^  neither  hy  any  means,  unless  I  bad  an 
arder  from  the  council,  and  they  would  not 
give  that  order>  «nlew  your  lordMiip  i^ipohit- 
adit. 

JL  C.  J.  We  cannot  tdl  that»  you  ahoold 
have  petitioned  in  time. 

Plmnktt.  How  could  any  one  foresee,  mi- 
leas  he  was  God  Almighty,  that  they  would 
deny  it,  er  that  he  couhl  not  get  out  a  copy  of 
a  recwd,  paying  for  it,  without  a  petition. 
AU  the  frieads  I  had,  told  me,  upon  motion 
there  it  might  be  had  ;  but  here  I  nave  it  un- 
der the  lieutenaat's  ami  council's  hands,  tiiat 
they  wonli  give  no  copy  of  records  wkhoot 
order  from  hence,  which  before  I  could  know 
H,  it  was  iftfpowUa  fbr  me  to  have  them  r^y 
againet  my  toial. 

X.  C.  J.  Look  you,  ^,  I  do  speak  this  to 
3rau,  to  riiew  you  that  those  objecttoas,  wluoh 
3roQ  seem  to  make  against  yotnr  trid,  have  no 
weu^  at  all ;  but  in  this  ease  it  is  not  the  jury 
tiiar  are  so  material  as  titie  witnesses  them- 
sdvea,  I  appeal  to  all  that  heard  your  trial, 
if  ihrf  ooula  so  mueh  as  doubt  but  that  ^ou 
were  gttihy  of  what  yeu  were  chaiged  with. 
For  ooaaider,  here  were  persona  that  were  of 
voar  own  veligioo,  the  mort  of  them  prieals,  I 
tlM  ahaaat  &  of  them  hi  ordeva. 

Plumket.  There  were  two  friers,  and  a  piieil 
wbw  I  hsM  cnteraatad  to  aosifllhif 
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years,  and  they  were  renecifadoes  from  our  reli- 
gion, and  dechu^l  apostiUes. 

L.  C.  /.  liOok  you,  Sir,  they  gave  an  evi- 
dence* very  home  to  your  matter ;  you  had  li- 
berty to  examine  them,  ami  they  gave  you  a 
ratldi'.al  account  of  any  thinjj  you  asked.  I^et 
rae  but  put  you  in  mind  of  one  thing.  Yott 
made  exceptions  to  one's  evidence,  (and  indeed 
that  was  very  much  of  your  exceptions  to  all) 
why  he  did  not  reveal  this  in  all  that  time : 
Truly  he  told  yon  he  was  of  your  mind,  till  ho 
went  into  France,  and  saw  what  slavery  and 
mischief  you  endeavoured  to  iutiH)duce  upoa 
his  and  your  own  countrymen,  and  this  his 
spirit  rose  aj^ainst,  to  see  what  a  condition 
Ireland  was  like  to  be  brought  into.  And  pray, 
did  he  not  give  you  a  full  answer  to  that  ques- , 
tion? 

PlunkcL  I  bad  sufficient  intnesses  to  prove 
he  was  an  apostate,  and  was  chastised  hy  m% 
and  therefore  had  prepen&cd  malice  against 
rae. 

L.  C.  J.  Tlierefbre  I  have  spokeil  this  to  the 
satisiiKtion,  I  hope,  of  yourself,  and  all  that 
hear  it.  I  do  now  wish  you  to  consider,  yoa 
are  near  your  end.  It  seems  you  have  livod  ia 
a  fidse  religion  hitherto  ;.  it  is  not  too  late  at 
any  time  to  repent,  I  wish  you  may  have  the 
grace  to  do  so :  In  the  mean  time  thens  ia  no 
room  for  us  here  to  grant  you  any  kind  of 
mercy,  tliouffh  I'll  teU  you,  wepremdiiied  to 
pity  all  malefactors :  Wnoever  have  done  evil^ 
we  are  inclined  to  pity  them,  and  wish  hear- 
tily that  they  may  repent,  as  we  do  that  yoa 
may ,  of  what  you  have  done.  But  all  we  caa 
do  BOW,  -  is  to  say  what  the  law  says,  and  that 
is  to  pass  judgment  upon  you. 

Plunkit,  May  it  please  yoar  brdship  to  give 
me  leave  to  speak  one  word.  If  I  were  a  man 
that  had  no  care  of  my  conscience  ia  this  mat* 
ter,and  did  not  think  of  God  Almighty,  or  coih 
science,  or  heaven,  or  hell,  I  mignt  have  sav«4 
my  life ;  fi)r  I  was  ofiered  it  by  divers  neopla 
here,  so  I  would  but  confess  my  own  guilt,  and 
accuse  others.  Bat,  Miy  lord,  I  had  rather  die 
ten  thoosttd  deaths,  than  wrongfally  aoonst 
any  body.  And  the  tirae  will  oome  when  3roiir 
loixlship  will  see  what  these  witnesses  are,  tliat 
have  come  in  against  me.  t  do  assure  your 
lordship,  if  I  were  a  man  that  had  not  good, 
jMiDciMes,  I  m'^ht  easily  have  aayed  my  Ufe ; 
out  I  had  rather  die  ten  thouaaad  deaths,  thaa 
wrongfally  to  take  away  one  farthing  of  anjr 
man's  goods^  one  day  of  his  liberty,  or  ona 
minute  of  his  liftw 

JL  C.  /.  I  amaorry  to  see  you  p^rsii^  in  iha 
principles  of  that  religion. 

Plunkit,  They  are  those  principles,  that 
even  God  Ahnighty  cannot  disjmae  withal. 

L.  C.  /.  Wd,  however,  the judgmeal  Which 
we  mast  give  yea  is  that  which  urn  law  flay% 
and  epeeks.  '  And  therefore  yo«  mast  ga 
<  from  heace  to  the  plaoe  from  wheiice  yoa 

*  caoM,  that  ia,  to  Nea^gate^  and  from  thenoa 
« yott  shall  be  drawn  through  the  city  of  Lou- 

*  dealo  Tyhom  ;  there  you  abaU  bo  haiige4 
« kj  At  aackf  but  «it  i0Wk  haibiii  yWi  «rv 
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'  dead,  yoiir  bowels  shall  be  taken  out  and  burnt 
'  before  your  face,  your  head  shall  be  cut  off, 
*  and  your  body  b6  divided  into  font  quarters, 
'  to  be'disposed  of  as  his  majesty  pleases.  And 
'  I  pray  God  to  hare  mercy  upon  your  soul.* 

JPlunket.  My  lord,  I  hope  I  may  have  this 
favour,  of  leave  for  a  servant,  and  ^  some 
few  friends  that  I  have,  to  come  at  me. 

L.C.  J,  I  think  you  may  have  liberty  for 
any  servant  to  come  to  you,  J  know  nothmg  to 
4he  contrary. 

PiunkeL  And  some  few  friends  that  I  hare 
iatown. 

L,  C.  J.  But  I  wonld  advise  yon  to  hare 
■ome  noinister  to  come  to  you,  some  protestant 
minister.  ^ 

Plunkei,  My  lord,  if  you  please,  there  are 
some  in  prison,  that  never  were  indicted  or  ac- 
xused  ofany  crime,  and  they  will  do  my  busi- 
ness very  well ;  for  they  will  do  it  accoraing  to 
the  rites  of  our  own  church,  which  is  the  an- 
cient usa^,  they  cannot  do  better,,  and  I  would 
toot  alter  it  now. 

L.  C.  /.  Mr,  Richardson,  you  may  1^  his 
servant  come  to  him,  and  any  (Hend  in  your 
presence,  to  see  there  be  no  eril  done,  nor  any 
contrivances  that  may  hereafter  have  an  influ- 
ence upon  aflairs.  « 

Justice  Jonet,  Be  you  present,  or  some- 
body. 

Plunket,  My  servant,  I  hope,  may  come, 
without  his  being  present. 

JL  C  /.  Y^,  yes,  his  servant  may  be  with 
him  alone.  Well,  Sir,  we  wish  better  to  you 
than  you  do  to  yourself. 

P/tfttilce£..God  Almighty  bless  your  lordship. 
And  now^  my. lord,  as  I  am  a  deail  man  to  this 
iroiid,  and  as  I  hope  for  mercy  in  the  other 
woi4d,  I  was  never  guilty  of  any  of  the  trea- 
sons laid  to  my  clutfgc,  as  you  wiU  hear  in 
time ;  and  my  character  you  may  receive  from 
Siylofd  chancellor  of  Ireland,  my  lord  Berke- 
ley, my  lord  Essex,  and  the  duke  of  Ormond. 

Then  the  keeper  took  away  his  prisoner,  and 
upon  Friday  the  1st  of  July,  he  was  executed 
according  to  the  sentence. 

At  the  place  of  execution  Dr.  Plunket 
spake  as  follows: 

I  bftf  e  some  fbw  days  past  abided  my  trial 
•I  the  King^s-beooh,  and  now  very  soon  i  must 
kold  up  my  hand  at  the  King  of  Kings'-benoh, 
ftnd  appear  before  a  judge  that  cannot  be  de- 
oeived  by  false  wimesses,  or  corrupted  allega- 
tions ;  for  hi^  kno.weth  the  secrets  of  hearts ; 
neither  can  be  deceive  any,  or  givi»  an  unjust 
•entence,  or  mbled  by  respect  of  persons ;  He 
being  all  goodness,  and  a  most  just  judge,  will 
infallibly  decree  an  eternal  reward  for  all  good 
works^  and  condign  punishment  for  the  small- 
est traqsgression  against  liis  commandments. 
Which  being  a  most  certain  ted  undoubted 
Cmth,  it  woold  be  a  wicked  act,  and  contrary  to 
my  perpetual  welfare,  that  I  should  now,  by 
declaring  any  thing  contrary  to  truth,  commit 
ftdetett^iltn}  fi)rwbich>  within  a  very  short 
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time,  I  must  receive  sentence  of  everlasting 
darnnation ;  after  which  there  is  no  reprieve  or 
hopeofj^'don.  I  will  therefore  confess  the 
truth,  without  any  eqnivocatioB,  and  make  use 
of  the  words  according  to  their  accustomed  ag* 
nification  ^  assuring  you  moreover,  Aat  I  am 
of  that  certain  persuasion,  that  no  power,  not 
only  upon  earth,  but  also  in  heaven,  can  diis- 
pense  with  me,  or  give  me  leave  to  make  a  fUse 
protestation:  And  I  nrotesi  upon  the  word  of  a 
dying  man,  and  as  1  bone  for  salvation  at  the 
han£  of  the  Supreme  Judge,  that  I  wil)  dedart 
the  naked  truth  with  all  candour  and  sincerity : 
And  tliat  my  afiami  may  be  the  better  knotm 
to  aD  the  worid. 

It  is  to  be  observed,  thati  have  been  accused 
in  Ireland  of  treason  and  Pnemuure,  and  that 
there  I  was  arraigned  and  brought  lo  my  trial; 
but  the  prosecutors  (men  of  flagitious  and  in-* 
famous  hves>,  perceiving  that  I  hail  records  aand 
witnesses  who  would  evidently  convince  them, 
and  clearly  shew  my  innocency  and  their 
wickedness,  they  voluntarity  absented  them-' 
selves,  and  came  to  this  city,  to  procure  that  I 
should  be  brought  hither  to  my  trial  (where  the. 
crimes  objected  vrere'not  committed^  where  tlM 
jury  did  not  know  me,  or  the  quahttes  of  my 
accusers,  and  were  not  informed  of  scrersl 
oth(*r  circumstances  conducingr  to  a  fair  trial. 
Here,  nfier  mx  months  close  unnrisonment  (or 
thereabouts)  I  was  brought  to  tne  bar  ^e  Sid 
of  May,  and  arrraig^ed  for  a  crime,  for  ^rich 
I  was  before  arrau^ned  in  Ireland :  A  strange 
resolution,  a  raie  fact,  of  which  you  will  hanuy 
find  a  precedent  these  five  hundred  years  past : 
But  whereas  my  witnesses  and  records  were  in 
Ireland,  the  liord  Chief  Justice  gave  me  fire 
weeks  time  to  get  them  brouj^t  hither:  Imtb^ 
reason  of  the  unoertainty  ot  the  seas,  of  wind 
and  weather,  and  of  the  difficulty  of  getting 
copies  of  records,  and  bringing  many  witnesses 
from  several  counties  in  Ireland,  and  for  raanj^ 
other  impediments  (of  which  affidavit  was  made) 
I  could  not  at  the  end  of  the  five  weekaget  the 
records  and  witnesses  brought  hither ;  ftfcere- 
fore  begged  fur  twelve  days  more,  that  I  might 
be  in  a  i^adiness  for  my  trial,  whidi  my  Lent 
Chief  Jusdce  denied ;  and  so  I  was  brntt^tte 
my  trial,  and  exposed,  as  it  were,  wit^ny 
hands  tied,  to  those  merciless  perjoters,  who 
did  aim  at  my  life,  by  accusbg  me  of  ihese-M  • 
lowing  points : 

.  First,  That  I  have  sent  letters  by  oiieNiel 
O'Neal  (who  was  my  psge)  to  M.  mi'WcWj 
the  Pope's  secretary ;  to  the  bishop  of  Aix,  And 
to  Principe  Colonna,  that  they  might  sohck  fiM 
reign  powers  to  invade  Ireland;  and  also  to 
have  sent  letters  to  cardinal  Bouillon*  to  tlie 


sameeflert.  Secondly,  To  have  employed 
tain  Con  O'Neal  to  the  French  king  fomie- 


cour.  Thirdly,  To  have  levied  end 
monies  from  the  clergy  of  Ireland,  to  bring  m 
the  French,  and  to  maintain  70^0^  men. 
Fourthly,  To  hav«  bad  in  readiness  70^000 
men,  and  lists  made  of  them,  and  to  basf^mnm 
directionft  to  one  fnar.  Duffy  to  make  aSst  of 
850  men  ia  the  parish  of  Fojgiaigt^  ID  thJBcwmty 
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of  LMrth.  Fifthly,  To  hare  surveyed  all  the 
fi>ils  and  harbotirt  in  Ireland^  an^  to  iiave  fixed 
upon  Carlingford  as  a  fit  harbour  for  tiie 
Frenches  landing.  Sixthly,  Tobavehadseve- 
X9l  councils  and  lAeetiogs,  where  there  was 
money  allotted  for  intr^ucing  the  French. 
FinaHy,  That  a  meetii^f  in  the  county  of  Mo- 
nagfaan,  some  10  or  12  years  past,  where  there 
were  SOO  gentlemen  cf  three  several  counties, 
to  wit,  Mon^han,  Cavan,  and  Armagh ;  whom 
I  did  exhort  to  take  arms  to  recover  their  es- 


To  &e  first  I  answer,  That  Niel  O'Neal  was 
never  roy  servant  or  page,  and  that  I  never  sent 
letter  or  letters  by  him  to  M.  Baldeschi,  or  the 
Imhop  of  Aix,  or  to  P^rincipe  Colmina.  And  I 
say,  that  the  English. translation  o{  that  pre- 
teiided  letter  produced  by  the  finar  Macmoyer, 
is  a  mere  invention  of,  nis ;  and  never  penned 
by  ma,  or  its  original,  either  in  English,  Latin, 
Itafian,  or  any  oSier  language.  I  affirm,  more- 
over, that  I  never  wroleletter  or  letters  to  car- 
dinal Bonillon,  or  any  of  the  French  king's  mi- 
Bisters ; '  neither  did  any  who  was  in  that  court 
cither  mak  to  me,  or  write  to  me^  directly  or 
Indirecuy,  of  any  plot  or  conspiracy  against  my 
king  or  country.  Farther,  I  vow,  that  I  never 
sent  agent  or  ngents  to  Rome,  or  to  any  other 
court,  about'  any  civil  or  tempold  afiairs :  and 
it  b  well  known  (for  it  is  a  precept  publicly 
printed)  that  clergymen  (I'^^^S^  ^  conntries 
where  the  government  is  not  of  Koman  Catho- 
lics), arc  commanded  by  Rome,  not  to  write  to 
lEUnne,  concerning  any  civil  or  temporal  afiairs. 
And  I  do  aver,  tmit  J  never  received  letter  or 
letters  from  the  Pope,  or  from  any  other  of  his 
ministers,  making  tne  least  mention  of  any  such 
matters :  so  that  the  friars  Macmoyer  and 
Huffy  swore  most  ialsely,  as  to  such  letter  or 
letters,  agent  or  amits. 

To  the  second  I  say,  Tliat  I  never  employed 
captain  Con  O'Neal  to  the  French  king,  or  to 
any  nf  his  ministers^  and  that  1  never  MTOte  to 
liim,  or  received  letters  from  him ;  and  that  I 
never  saw  him  but  once,  nor  ever  spoke  to  him, 
to  the  best  of  my  remembrance,  ten  words: 
and  as  for  his  being  in  Charlemont  or  Dwigan- 
non,  1  never  eawiiim  in  those  towns,  or  knew 
of  his  bcinjr  in  those  places ;  so  that  as  tc  Con 
O'Neal,  fnar  Macmoyer*a  depositions  are  most 
Ifalse. 

To  the  third  I  say,  That  I  never  levied  any 
money  for  a  plot  or  conspiracy,  for  bringing  in 
Spaniards  or  French,  neither  did  I  ever  receive 
any  upon  that  account,  from  priests  or  friars/ 
as  uriest  Mac- Clave,  and  firiar  Dufiy,  most  un- 
truly asserted.  I  assure  you,  that  I  never  re- 
ceived from  any  clergyman  in  Irehmd,  but  what 
was  due  to  me  bv  ancient  custom  for  my  main- 
tenance ;  and  what  my  predecessors 4hese  hun- 
dred years  were  wont  to  receive ;  nay,  I  re- 
ceivea  less  than  many  of  them.  And  if  all  what 
the  CatboUc  clergy  of  Ireland  get  in  the  year 
were  put  in  one  purse,  it  would  signify  little  or 
nothing  to  introduce  tlie  French,  or  to  raise  an 
arrav  of  70,000  men,  which  I  had  inlisted,  and 
leaJy ,  as  friar  Macmo/er  most  ialsely  deposed  ; 

vov-  vin. 


neither  is  it  less  untrue  what  friar  Dufiy  attest- 
ed, viz.  Tliat  I  directed  him  to  make  a  list  of 
250  men  in  the  parish  of  Foghart,  in  th^  county 
ofLowth. 

To  the  fif\h  1  answer,  That  I  never  surveyed 
all  the  forts  and  harbours  of  Ireland,  and  that  I 
was  never  at  Cork,  Kingsale,  Brantry,  Yong- 
hal,  Dungarvan,  or  Knockfergus ;  and  these 
36  years  past  1  was  not  at  I^erick,  Dnngan- 
non,  or  Wexford.  As  for  CaHingl'ord,  1  never 
was  in  it  but  once,  and  staid  not  in  it  above 
half  an  hour ;  neither  did  1  consider  the  fort 
or  haven ;  neither  had  I  it  in  my  thoughts  or 
imagination  to  fix  upon  it,  or  upon  any  other 
fort  or  haven,  for  landing  of  French  or 
Spaniards  ;  and  whilst  I  was  at  Carlingford  (by 
mere  chance  passing  that  vray),  Frier  Dufiy 
was  not  in  my  company,  as  ne  most  falsely 
swore. 

To  the  sixth  I  say.  That  I  was  never  at  any 
meeting  or  council,  where  there  was  mention 
made  of  allotting  or  collecting  of  monies  for 
a  plot  or  conspiracy  ;  and  it  is  well  known,  that 
the  catholic  clergy  of  Ireland,  who  have  neither 
lands  nor  revenues,  and  hardly  are  able  to  keep 
decent  cloatbs  upon  their  backs,  and  life  and 
soul  together,  can  raise  no  considerable  sum  ; 
nay,  cannot  spare  as  much  as  would  main- 
tain half  a  regiment. 

To  the  seventh,  I  answer,  That  I  was  never 
at  any  meeting  of  300  gentlemen  in  the  county 
of  Monaghan,  or  any  gentleman  of  the  three 
counties  of  Monaghan,  Armagh,  and  Cavan,  nor 
of  one  county,  nor  of  one  barony  ;  and  that  1 
never  exhorted  a  gentleman,  or  gentlemen, 
either  there,  or  in  any  other  part  of  Ireland, 
to  take  arms  for  the  recovering  their  estates ; 
and  it  is  well  known,  that  there  are  not  even  in 
all  the  province  of  Ulster  300  Irish  Roman  ca- 
tholics, who  had  estates,  or  lost  estates  by  the 
late  rebellion  ;  and,  as  if  is  well  known,  all  my 
thoughts  and  endeavours  were  for  the  quiet  ot 
my  country,  and  especially  of  that  province. 

Now  to  be  brief,  as  1  nope  for  salvation,  | 
never  sent  letter  or  letters,  agent  or  agents,  to 
pbpe,  kmg,  prince,  or  prelate,  concerning  any 
plot  or  conspiracy  against  my  king  or  country : 
I  never  raised  sum  or  sums  of  money,  great  or 
small,  to  maintain  s<ddier  or  soldiers,  all  tha 
days  of  my  life ;  I  never  knew  or  heard 
(neither  did  it  pome  to  my  thoughts  or  imagin* 
ation)  that  the  French  were  to  land  at  Carhng- 
ford  ;  and  I  behove  there  is  none  who  saw  Ire- 
land even  in  a  map,  but  will  think  it  a  mere 
romance ;  I  nerer  kniew  of  any  plotters  or  con- 
spirators in  Ireland,  but  such  as  were  notorious 
and  proclaimed  (commonly  called  Tories)  whom 
I  did  endeavour  to  suppress.  And  as  I 
hope  for  salvation,  I  always  nave  been,  and  am 
entirely  innooent  of  the  treasons  laid  to  my 
charge,  and  of  any  other  whatsoever. 

And  though  1  be  not  guilty  of  the  crimes  of 
which  I  am  accused,  yet  I  believe  none  came 
ever  to  this  phice  who  is  in  such  a  conditkm  aa 
I  am  ;  for  it  1  should  even  acknowledge  (which 
in  conscience  I  cannot  do,  because  I  should 
belie  myself)  tha  chief  crimes  hiid  to  iny  charge, 
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«•  wise  mail  that  knows  if«laiid  wtndd  beliefe  'Stoned  hhn  todetth;  so  dot,  TarAMe  wtio 

me.    If  1  flboiad  contess,  that  I  was  able  to    wi*  peijuriea  spill  my  iniiooetit  Wood,  aajrinp 

raise  70,000  men   in  the  diatrieia  of  which  I    as  St.  Stephen  did,  O  Lord,  lay  not  thia  am  to 

had  care,  to  wit,  in  Ulster;  nay,  even  in  all  Ire-    them.     I  do  heartily  forgive  them,  and  also 

land,  and  to  have  levied  aoMl  exaoted  monies  irom 

the  Roman  clerey  for  their  maintenance,  and 

to  have  firepared  Cadingford  foic  the  Freiioh's 

lanifing,  all  wonld  bnt  langh  at  nie>  it  being 

well  known,  that  all  the  revenues  of  Ireland, 

both  spiritual  and  temporal,  possessed  by  his 

majesty's  subjects,  are  scarce  able  to  raise  and 

maintain  an  anny  of  70,000  man.     If  I  will 

deny  att  those  crimes  (as  I  did,  and  do),  yet  it 

may  bediat  some,  who  are  not  acOuainted  with 

Iheafiairs  of  Ireland,  will  not  beAiere  that  my 

denial  is  grounded  npon  truth,  though  I  assert  it 

with  my  last  breath.    I  dare  yentore  fiirther, 

and  affirm,  That  if  these  poiots  of  70,000  men, 

^c,  had  been  sworn  before  any  protestailt  jury 

in  Irdand,  and  had  been  even  acknowledged  by 

me  at  the  bar,  they  would  not  believe  me,  no 

more  than  if  it  had  been  deposed  and  confessed 

by  me,  that  I  had  flown  in  the  air  from  Dublin 

to  Holy^Head. 

You  see,  therefore,  what  a  condition  I  am 
in,  and  you  have  heard  what  protestation  1 
have  made  of  innocency,  and  I  tiope  you  will 
halieve  the  words  of  a  dying  man;  and  that 
you  may  be  the  more  induced  to  give  me  Credit 
1  assure  you.  That  a  great  peer  sent  me  notice 
tiiat  he  would  save  my  life,  if  I  would  ac<*use 
others :  but  I  answered,  That  I  never  knew  of 
any  conspirators  in  Ireland,  but  such  (as  I  said 
hefere)  as  were  publicly  known  outlaws ;  and 
thUj  to  save  my  life,  I  would  not  ihlsly  accuse 
any,  nor  prejndice  my  own  soul.  <  Quidprodat 
Aomint,'(Src.  Totake  away  any  man's  life  or  goods 
wrongfully,  ill  becometh  any  christian,  espe- 
cially«  man  of  my  calling,  being  a  clergyman 
of  the  catholic  church,  ^d  also  an  unworthy 
prelate,  which  I  do  openly  confess.  Neither  will 
1  deny  to  have  exercised  in  Treland  the  func- 
tions of  a  catholic  prelate,  as  long  as  there  was 
any  oonnivanoe  or  toleration ;  and  by  preaching 
and  teaching,  and  statutes,  to  have  endeavoured 
to  bring  the  clergy  (of  which  I  had  a  care)  to  a 
doe  comportment,  according  to  their  calung; 
and  diough  thereby  I  did  hot  my  duty,  yet 
aome,  who  woold  not  amend,  had  a  prejudice 
for  me,  and  especially  my  accusers,  to  whom 
I  did  endeavour  to  do  good ;  I  mean  the  clergy- 
man ;  (as  lor  the  four  lay-men, .  who  a)>peared 
against  me,  viz.  FkiKBce,  Maemoyer,  the  two 
Neals,  and  Hankm,  I  was  never  aoquainted 
with  Ihem),  bat  you  see  how  I  am  it^uitted, 
and  how  by  falae<Mths  they  brought  me  to  this 
mitimely  death ;  wlneii  wicked  act  being  a 
defect  of  persons,  ou^itnottareflect  upon  the 
order  of -St.'i>*rands,  or  upon  the  Roman  Ca- 
tholic cleigy ;  it  being  wen  known,  thatthere 
was  a  Jddas  among  the  twelve  apostles,  and  a 
Wioked  man,  called  Nidiolas,  atnong'  the  seven 
deacosis ;  and  even,  as  one  of  the  smd  deacons, 
to  wh,  holy  Stephen,  dul  pray  for  those  who 


the  judges,  who  (by  denying  meenffideBt  time 
to  brin^  my  records  and  witnesses  from  Ire- 
hmd)  did  expose  my  hfe  to  evident  danj^.  I 
do  also  forgive  all  those  who  had  a  hand  hi 
bringing  me  from  Ireland  to  be  tried  here, 
where  it  was  morally  impossiMefbr  me  to  hate 
aiair  trtat.  I  do  finaHy  forgive  aH  who  did 
concur,  directly  or  indirectly,  to  take  awi^  mv 
liie,  and  I  ask  forgiveness  of  aU  those  whoml 
ever  offended  by  uiottght,  word,  or  deed. 

I  beseech  the  all-powerfiil,  that  hiofivma 
majesty  grant  our  king,  queen,  and  the  duke 
of  York,  and  all  the  royal  ihmily,  health,  long 
Vie  nnd  all  prosperity  m  this  worid,  and  in  the 
next  everiastinjf  felicity. 

Now  that  fhave  snewed  soSiciently  (as  I 
think)  how  innocent  I  am  of  any  plot  or  con- 
spiracy, I  would  I  were  able,  tvith  the  Kke 
truth,  to  clear  myself  of  high  crimes  comnfitted 
against  the  divine  rtii^esty's  commandnients 
(ofVen  transgressed  by  me},  for  whidi  I  am 
sorry  with  all  my  heart ;  and  if  I  should,  or 
couMl  live  a  thousand  years,  I  have  a  firm  re- 
solution, and  a  strong  puipose,  by  your  grace 
(O  my  God)  iflf  ver  to  offend  you ;  and  I  beseech 
your  divine  majesty,  by  the  merits  of  Christ 
and  by  die  intercession  of  his  blessed  mother 
and  all  die  holy  Angels  and  Saints,  to  forgive 
me  my  sins,  and  to  gi-anttey  soul  eteimd  rest. 
'  Misere  mei  Deus,  6cc,  Parse  animce,  &e.  Ib 
manns  tuos,  8cc.^ 

P.  S.*  To  the  final  satisfaction  of  all  persons', 
that  have  tiie  charity  to  beKev^the  vrms  of  e 
dying  man,  I  again  declare  before  God,  as  I 
hope  for  salvation,  what  is  contained  in  thia 
paper  is  the  plain  and  naked  truth  without  any 
equivocation,  mental  reservation,  or  secret  eva- 
sion whatsoever;  taking  the  words  in  tbeir 
usual  sense  and  meanii^  as  protestants  do, 
when  they  discourse  with  all  candour  and  sni- 
cerity.  To  all  which  I  have  here  subscribed 
my  hand.f  .  Oliver  PtimKCr. 


Accofding  to  Bpdstiede,^ 


Sl». 


Plunket,  at  the  place  of  ezeeulion,  spoke  what 
Is  here«alled  Postscript^  coo^adrng  at  the  wordii 
'  candour  and  sincentr.' 

f  Of  this  case  Mr.  Fox  observes  diat  the  king 
'*  even  after  the  disaolution  of  his  last  parita- 
ment,  when  he  had  so  far  subdued  his  enemiea 
us  to  be  no  longer  under  any  apprehensionsfrom 
them,'did  not  thiidc  it  worth  wnile  to  save  the 
Hfe  of  IMttnket  the  popish  arefabidiop  of  Airnagh, 
<^  whose  innocence  no  doubt  cotud  be  enter- 
tained. Bnt  this  is  not  to  be  wondered  at,  since 
in  all  transactions  relaliye  to  die  poj^h  plot^ 
minds  of  a  very  different  cast  from  Cbanes^ 
became  as  by  some  fatality  divested  of  all  their 
Wonted  sentiments  of  justice  and  himiaiiity** 
Fox's  Hist.  James  IL 
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979.  The  Trial  of  Sir  Miles  Stafleton,  bart.  at  York  Assizes, 
-  for  High  Treason:  33  Charles  II.  a.  d.   1681. 

SiH  Miles  Stadeton,  baronet,  vas  indicted  at 
Ike  flenoBs  ef  Over  and  TermiBer  at  th«  West 
riding  of  the  county  of  York,  and  the  indict- 


meofwasreamved  by  a  Writ  of  Certiorari  to  the 
KiiMr>s-bench,  where  air  Mdc»  8UpIeton  hav- 
ing Seen  arraigned,  and  pleaded  to  the  same 
Not  Gaiily,  was  sent  down  to  be  trird  in  the 
county  o^*  Ymk*  The  Indictment  was  as  fol- 
lowett: 


**  SrMilea  Stapleton,  late  of  Carkton  in  the 
aMRi^  of  York,  baronet,  stands  indicted,  for 
IhAt  lie,  aa  a  false  traitor  against  oar  ilhistrimis 
and  ixoeOeiit  nrinee,  king  Charles  the  second, 
has  naaurailord,  not  having  God  before  bis  eyes, 
nor  w«ighkig  the  duty  of  his  alfegianee,  but 
by  tfae  iaatigalion  df  tKe  devH  being  moved  and 
Mooed,  the  eordial  tove,  and  true;  due,  f^  na- 
tural ohadieBoe,  which  true  and  faithful  snb- 
jeeCi  of  oar  k>rd  the  king  should  bear  to  him, 
and  of  right  a]«  bound  to  bear,  wholly  witl|- 
diuwing,  devising,  and  with  all  his  power  in- 
ftudingto  disturb  the  peace  and  common  tran- 
quility of  this  realm,  and  to  bring  ami  put  our 
cald  lotd  the  king  to  death  and  final  destruction, 
Jwl  the  true  worahip  of  God  in  this  kingdom 
ky  law.  established  and  nsed,  to  alter  to  the  sa- 
fteratilionof  the  church  of  Rome,  and  to  move 
aiid  stir  UB  war  against  our  said  lord  the  king 
ik  tluB  realm,  and  to  ^ubveit  the  government  of 
ilni  kingdom,  the  30th  day  of  May,  in  the 
91ft  jesct  of  our  said  lord  tlie  king's  reign,  at 
tkepftriahef  Barwick  in  Elmett  in  the  said 
^ovnly  of  Yonr,  in  the  West-riding  of  the  same 
eooDty ,  witib  divers  other  false  traitors  unknown 
m  Initaoady  oompasg.  im<Hnne  and  intend, 
Uie  death  and  final  destruction  of  our  said  lord 
Aeldng,  and  to.change  and  alter,  and  wholly  to 
•ahrerf  Uie  ancient  government  of  this  realm, 
and  to  depose  and  wholly  to  deprive  the  kin^  of 
die  eniwn  and  government  of  the  said  kingdom 
and'to  root  oat  the  true  Protestant  religion : 
Aad  to  ftdfil  -and  aoeomplish  the  same  most 
wicked  treasons,  and  traiteroua  imaginations 
andpomses,  the  saki  sir  Miles  Slapleton,  and 
other  tiusft  traitors  mknown,  on  the  said  dOth 
of  May  in  the  Slst  year  aforesaid,  with  force 
imdtmns  •  at  Ae  parish  of  Barwick  aforesaid, 
adviaedfy,  devilishly,  malicbusly  and  traite- 
EOOflly,  did  aasemble,  unite  and  gfather  them- 
aolvea  together,  and  then  did  devilishly,  adri- 
ndly,  malieioualy,  craflily  and  traiterously,  con- 
sult and  agree,  to  bring  our  said  lord  the  king 
to  death  and  final  de^mction,  and  to  depose 
and  deprive  him  of  the  crown  and  govei-nmeht, 
and  mtrodnce  and  eatahhsh  the  religion  of  the 
Itoadah  church  in  this  reahn :  and  the  sooner 
to  fnlffl  and  accomplish  the  said  most  wicked 
tceaaooB  and  tituterous  imaginations  and  pur- 
^oaea,  Ae  said  sir  Miles  Stapleton  and  other 
unknown  traitors,  then  and  there  advisedly, 
nwdjciowsly-  and  twntCTonsly,  did 


suit  and  agree  to  contribute,  pay  and  ex* 
pend  divers  large  sums  of  money  to  di- 
vers of  the  king's  subjects,  and  other  per- 
sons unknown,  to  procure  those  persons  traite- 
rously  to  kill  our  said  lord  the  king,  and  to  in- 
troduce tbe  Romish  religion  into  this  realm, 
against  the  duty  of  his  allegiance,  against  the 
peace  of  our  said  loord  the  king,  his  crown  and 
dignity,  and  against  the  form  of  the  statute  in 
such  case  made  and  provided.*' 

Cierk  of  Assiie,  Hold  up  thy  hand,  sir 
Miles,  thou  hast  heard  the  treasons  and  other 
misdemeanors  whereof  thou  standest  indicted  : 
Art  thou  Guilty  thereof,  or  Not  Guilty  ? 

Sir  Mile$.  Not  Guilty. 

Ci.  of  Amjse,  How  wilt  thou  be  tried  ? 

Sir  Miles.  By  God  and  my  counti-y- 

CL  of  Amzt, .  Culpiet,  GJod  send  thee  a  good 
deliverance. 

CUrk,  of  Attize,  Sh*  Miles,  this  understand- 
you,  that  these  gentlemen  that  are  now  to  he 
aworn,  are  returned  by  the  sheriff  of  this  county 
to  pass  between  our  sovereign  lord  the  king  and 
you  for  your  life ;  therefore  if  you  will  chal- 
lenge any  of  them,  you  are  to  challenge  them 
as  tn^y  come  to  be  sworn,  and  before  tiiey  be 
sworn. 

The  Jury  being  called,  Mr.  Justice  Dolben 
took  notice  t6  sir  Miles,  that  there  were  but  few 
appeared,  and  therefore  told  him,  he  would  do 
well  not  to  chaHen^e  too  n^anv  of  them.  Sir 
Miles  thereupon  said,  he  should  cot  challenge 
many ;  and  enquired  whether  those  that  served 
on  the  lady  Tempest's,*  Mr.  Thwing's,  and  Mr. 
Ingleby's  iuries  did  now  appear ;  and  the  judge 
answered  him,  that  if  they  did,  cure  should  oe 
taken  that  they  should  not  be  sworn. 

Then  the  Jury  being  called  to  the  book,  mz 
Miiea  challenged  these,  viz.  Sir  David  Fowles, 
bart  John  Estoft,  WilKam  Bethel,  Wilham 
Caley,  lV>weni  Driflfeild,  Marm.  Tnieman, 
John  Wright,  John  Green,  esquires ;  Rob.  Bell, 
John  Dixon,  Thomas  Wood,  Robert  Turner, 
John  Beckwith,  Simon  Wan-ener,  Gervaae 
Hatfield,  John  Coats,  gentlemen.  And  only  two 
of  the  jury  returned,  viz.  Tho.  Fl6tcher,  Rob. 
Gudgeon,  were  sworn.  • 

Just.  Dotben.tSir  Miles,  I  sec  you  must  stay 
till  the  next  assizes,  tor  you  challenge  jso  many, 
here  will  not  be  a  jury  gotten. 

Sir  Mi/e«.  If  your  lordship  jilease,  I' shall  be 
content,  and  do  desire  the  jury  may  be  called 
that  served  the  first  day  ;  nay,  ull  tlie  three 
juries,  if  you  please. 

Just.  Dolben.  That  is,  you  would  ohnse  all 
of  one  way,  and  leavethe  othei-s ;  where  is  the 
indifferency  of  the  trial  then ;  but  come,  caUT 
them,  I  cannot  deny  it. 

The  three  Juries  called,  and  five  challengeii. 


•  See  the  Note  to  Tli wing's  case,  fol.  7, 
further  eon-  I  p.  1169,  pf  this  Coliectiun. 
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Mz,  Tho.  Woneley,  esq.  SamndTeiiiiuit,  Ro- 
bert fiufihel,  Roger  Stretwd,  gent^.  Roger  Lee, 
esq.  And  these  sworn,  ?a.  Sir  Tbo.  Penoy- 
mao,  bart.  Thomas  Rokdy,  esq.  William  Stone, 
Thomas  Conyers,  Christopher  Tankard,  eaq. 
who  was  excepted  against  by  sir  ThonEias 
Stringer,  as  onfe  that  disparaged  the  evidence  of 
the  Plot,  and  called  his  dogs  by  the  names  of 
Oates  and  Bedke ;  which  the  jud^  allowed 
to  be  a  good  exception ;  bat  there  bemg  no  wit- 
ness in  the  court  to  prove  it,  he  was  sworn. 

Just.  Dolben,  Sir  MileB,  you  must  stay  till 
the  next  assizes,  we  have  not  a  full  jurir. 

Sir  MUes.  Here  are  gentlemen  in  the  oourt, 
your  lordship  may  take  whom  you  please. 

Just.  Dolben.  I  cannot  do  it  without  the 
king's  counsel  moTe  for  a  Tales,  whidi  as  this 
case  stands  they  will  not  do. 
'  And  so  he  was  remanded  to  prison,  and  ^  Re- 
'  manet  pro  defectu  Juratocum '  until  the  18th 
day  of  July,  1681.  And  at  the  assizes  then 
holden  for  the  oounty  of  Yoik,  before  Mr.  Just. 
Dolben,  and  Mr.  Baron  Gregory,  was  proceed- 
ed against  as  followeth : 

Clerk  of  Assize,  Sir  Miles  Stapklon,  hok^up 
thy  hand ;  thou  standest  indicted  by  the  name 
ofjVIiles  StapleUm,  late  of  Carleton  in  the  county 
of  York,  bart.  &c.  prout  in  the  Indictment. 

Afler  Not  Guiltj^  pleaded  to  Uie  Iu<Uctmcnt, 
and  other  formalities  of  the  Court,  as  before, 
tliese  gentlemen  following  wer^  called.  Sir 
Thomas  Maleverer,  kt.  challenged  by  the  Idng^s 
counsel.  Sir  Roger  Beckwith,  kt..  challenged 
by  the  king's  counsel. 

Sir  Miles.  Are  any  challenged  ? 

Just  Dolben.  Yes,  there  ai^e  two  Challenged 
for  the  king. 

Sir  J^files,  I  hope  they  mufit  shew  cause  why 
thev  challenge  them. 

'  Just.  Dolben.  Yes,  they  shaU,  but  they  are 
not  bound  to  shew  cause  oefore  the  pannel  be 
gone  through,  and  tlien,  if  you  desire  it,  they 
-will  shew  cause ;  but  I  suppose  sir  Thomas 
Maleverer  married  a  kinswoman  of  your 's,  and 
if  so,  it  is  a  good  exception. 

Sir  Miles.  I  desire  it  may  be  proved. 

Richard  Audbrough,'  esq.  cfaAlleuged  by  the 
king.  John  Dodsworth,  esq.  chalJeuged  by  the 
king.  Isaac  Fairfax,  esq.  Christopher  Brad- 
shaw,  esq.  challenged  by  sir  Miles. 

These  following  were  called  and  sworn,  viz. 
Si^  Barrington  Boucher,  kt.  Sir  John  Jennings, 
kt.  Richard  Hutton,  Wellbroi^h  Narton,  To- 
bias Hodson,  John  Beverley,  Anthony  frank- 
land,  John  Addams,  Francis,  Battery,  Francis 
Fuldgam,  Humphrey  Brook,  Thomas  Lee^  es- 
quires. 

Cryer.  Twelve  good  men  and  true,  stand  to- 
gether and  hear  your  evidence. 

Clerk  ofAuize.  Sir  Miles  Stapl^n,  hM  up 
your  hand  (which  he  did).  Gentlemen,  you  of 
the  jmy  that  are  sworn,  look  upon  the  pri- 
soner, and  hearken  to  his  charge ;  you  shall 
understand  that  he  stands  indicted  by  the  name 
of  sir  Miles,  6cc,  prout  in  the  Indictment ;  upon 
tUi  Indictment  he  hath  been  arraigned,  and 
thereupon  pleaded  Not  Guihy,  and  w  bis  tnal 


hath  put  himself  upon  hit  ooontryi  wUdi  covd<* 
tryvou  are,  &c. 

llien  procbunation  was  made  for  trnAgaoe^ 
and  sir  Thomas  Stringer,  one  of  the  Idng'a  oonn-* 
sel,  aggravattaS  the  Indictment,  as  fottoweth: 

Sir  MKes  Stapleton.  I  desire,  my  krd,  tke. 
king's  evidence  may  be  put  apart,  Btat  to  hear 
what  each  other  swears. 

Just.  Dolben.  No,  no,  sir  MileSf  that  mu^ 
not  be,  would  you  have  the  same  for  your  wit- 
nesses? / 

Sir  Thomas  Stringer.  May  it  please  joiir 
lordship,  and  you  gentlemen  of  the  jury :  Sit 
Miles,  the  prisoner  at  the  bar,  stands  hm  in- 
dicted of  the  greatest  and  bkickest  treasons  that 
can  be  invented  by  the  worst  of  noen;  he  stands 
here  indicted  for  endeavouring  to  depose  ths* 
king  from  his  crown  and  dignity ;  and  imaginp. 
ing  and  compassing  4he  death  of  the  king,  to 
alter  the  established  gevemment,  and  root  out 
the  true  Protestant  religion,  and  to  estaUisb  the. 
Romish  religion  among  us.  Geotknieii,  to 
compass  thiSe  vricked  designs  we  shall  pnire 
there  hath  been  several  conrolts  where  the  pri- 
soner at  the  bar  hath  been,  and  where  he  haidi 
contributed  money  to  cany  on  tiieM  wicked 
designs :  and  gentlemen,  I  must  acquaint  vMit 
there  hath  beni  a  horrid  Plot  against  the  Kin|^ 
and  government,  and  I  need  not  do  it,  for  it  hntk 
been  made  notoriously^knovm ;  not  only  par- 
liaments have  declared  it  so,  but  there  have  (eon 
noblemen,  gentlemen,  and  priests,  nay,  sonn. 
men  have  been  found  guilty  for  carrying  on  the 
horrid  design,  and  have  received  tneir  dsacili* 
This  Plot,  gentlemen,  is  no  new  Ploti  not  n 
Plot  of  a  day,  nor  of  an  age ;  but  a  Plot  that 
hath  been  carried  on  for  an  hundred  years.  Mj 
lord,  since  we  were  delivered  by  God's  merey 
from  the  Popish  religion  by  the  Hefoinialion  ; 
ever  since  that  time,  the  P<^  the  Jesait%  the. 
uriests,  and  those  of  the  P(^h  persoa^Qn*. 
have,  my  lord,  been  from  time  to  tinae,  and  ever 
sinoe,  endeavouring  to  carrv  on  this  widwd  de* 
sign,  and  had  destroyed  us  long  since,  if  we  had 
not  been  by  God  Almighty,  from  time  to  time. 


carnea  on  ui  queen  fiUzanetn's  time;  ana  an 
they  did  in  this  Plot  cairv  on  their  desijjpnSt  witb 
the  kin^  of  Spain  at  Vauadolid  in  Spaui.  The 
king  of  Spain,  be  joined  with  the  Popi^  puty« 
here ;  but  it  pleased  the  Lord  to  take  the  qneen 
to  his  mercy,  belore  the  Plot  was  effected*  And 
I  must  tell  yon,  the  same  men  of  the  same  eun* 
lity  that  carried  it  on  then,  have  now  enoen* 
voured  to  cany  it  on  in  these  days.  My  knrds, 
the  king  of  Spain,  though  he- was-a  Ptipist,  yet 
it  was  so  horrid  a  thing,  thst  he  left  them  to 
cairry  on  their  wicked  design,  and  CiodAlnuglitjr 

not 


preserve  the  queen.    Mw  kirds,  Uiey  rested 

here ;  but  in  king  James^i  time  they  desigi^- 

ed  to  have  destroyed  both  king  and  parliament 

j  at  one  blow,  and  uiereby  the  whole  nation  in  ini 

representatives,  and  this  they  managed  hy  Guy 

Vanx  and  others.    And  all  king  Charlsa's  time 

!  the  same  Plot  was  on  foot,  and  pray  bow  for 

j  did  they  bring  it  f  they  brought  it  to  the  death 

I  i 
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•f  tint  gndmm  king*,  and  tiie  ml  effects  of  a 
ci?fl  war ;  •  and  they  have  brought  it  in  these 
4ns  to  Yaise  officers,  generals,  mig^  generis, 
and  other  offioersy  and  proceeded  so  fiur  that  ac* 
tiial  comnrisMOP  was  delivered  for  destroying 
our  king,  and  if  this  had  not  been  bv  God*s 
mercy  prerented,  what  would  have  Been  the 
evil  efiects  thereof,  ere  this  day  ?  And,  gentle- 
■Mo,  I  arast  tell  you,  that  which  is  now  before 
yott  is  the  greatest,  andmost  wicked  design  that 
erer  was  before  men;  and  though  you  be  of  the 
relations  and  kindred,  yet  I  kiww  if  you  have 
hoi  oonsoienoe  and  r^t  in  you,  you  will  ^ve 
ATcrdict  according  to  the  justness  of  the  thing, 
wad  the  evidence  you  shall  have. 

Sa  Jokn  Ottwith.  We  call  Mr.  Smith  first, 
who  will  give  you  an  account  of  the  plot  in 


Mr.  John  Smith  called  and  sworn. 

Just.  DoHen.  Mr.  Smith,  pray  tell  the  court 
what  ^ou  know  of  the  plot 

Simtk.  I  must  Speak  of  it  then  what  I  have 
4oiie  heyond  "sen,  my  lord.  My  lords,  1  re* 
mcaher  when  I  hadtieen  first  beyond  sea,  1  be- 
came acquainted  with  one  abbot  Montagu  and 
Mr.  Thomas  Car,  at  Paris,  and  they  told  me 
lb«H  ^  I  came  to  the  Romish  religion  what 
fwefetmetU  I  should  have  here  in  England  ; 
tbsy  told  me  what  friends  they  made  in  £n^- 
laai^  they  named  several  peraons  about  the 
oomt,  and  aevml  gentry  in  England  which  1 
did  not  then  know  to  be  papists.  1  staid  some 
time  amoBg  them  in  Paris,  and  all  this  while  I 
did  not  pervert  lothe  Romish  religion  ;  though 
tbey  told  me  how  many  Jesuits  they  had  sent 
over  into  Eqgland.  After  I'left  Fnnce  I  was 
going  for  Rome,  where  I  met  with  Father  An- 
derloii,  rador'  of  the  English  college,  and 
Father  Sonthwd,  and  father  Campion,  who  in- 
trodoeed  me  into  the  acquaintance  of  cardinal 
€h«iialdi,  which  is  an  Italian  name,  but  he  is 
sfdibiBhop  ti  that  place  ;  1  happoiing  there, 
Ibev  earned  Hie  to  speak  to  the  cardinal,  and  he 
told  me  what  likelihood  there  was  for  intro- 
duoinr  the  Romidi  religion  into  England,  and 
he  toM  me,  he  would  prefer  me  very  well  there, 
if  I  would  turn  to  thar  religion  ;  and  gave  me 
leHers  to  several  friends  in  Italy  :  At  m  I  was 
perverted  to  the  Romish  reltgiou,  by  virtue  of 
vfais  cardinal ;  and  this  gentleman  at  last  asked 
me  if  1  had  a  mind  to  study,  I  told  him  yes,  so 
I  came  into  an  Italian  col^ge,  and  became  ac- 
^uamt^  with  all  the  secular  priests,  both  Eng- 
hab,  Scotch,  and  French  ;  wno  told  me  what 
interest  they  Jiad  made  in  England,  durinff 
the  coming  in  of  cardinal  Norfolk,  and  said, 
there  was  but  one  man  in  the  way,  meanmg  the 
Jdne,  and  said  th^v  should  soon  remove  him. 

Just.  Dolben.  Did  they  mean  the  king? 

8mM,  Yes,  my  tord,  thcry  said  ihcve  was 
hot  one  aoan  in  the  way,  and  that  they  would 
soon  make  an  end  of  him,  and  that  they  had 
men  retdy  in  England  for  it  After  this,  my 
]ord«  I  len  this  Italian  ooUege,  and  came  to  the 
English  college  (for  I.  hM  a  mind  to  come 
there)  and  I  made  friends  with  the  Jesuits :  After 


1  came  to  the  English  college,  my  lord,  J  wa« 
infonned  of  one  Father  Anderton,  rector  of 
that  college,  and  Father  Mondford,  who  toM 
me,  that  oy  means  of  this  cardinal  Nor« 
folk  they  did  not  doubt  but  to  teke  the  kingf 
out  of  the  way ;  and  that  they  would  give 
me  all  privileges  that  could  be  for  a  young 
man  in  that  time.  When  I  was  coming  away». 
my  lord,  from  Rome,  and  had  my  tetters 
emissaries,  by  cardinal  Perorin  (he  sent  forme 
when  I  was  coming  away,  and  as  is  usually 
done  to  all  scholars,  and  they  kiss  die  pope's 
toe,  and  he  gives  tfauem  his  blessing  and  parti- 
cular indulgence  ;.  which  I  had  when  I  came 
into  England)  said  he  to  me,  there  is  one  man 
in  the  way  who  hath  made  us  foir  promises, 
but  will  perform  nothing,  therefore  we  must 
take  him  out  of  the  way,  and  that  I  might  be 
instrumental  in  the  design ;  with  this,  my  lord, 
I  took  leave  of  the  coll%e,  and  we  came  five 
into  England  as  priest^  and  I  made  my  appli- 
cation to  the  arch-priest,  which  was  in  Lonoon, 
one  Purrat,  and  1  was  emploved  a  long  time 
by  him  in  England ;  but  prodanuUions  coming 
forth  for  the  apprehending  popish  priests,  I  was 
constantly  after  at  the  Portugal  embaswidor'a 
ehapel,  where  this  Purrat  had  a  chamber, 
wherein  I  discoursed  with  several  of  the  dei^ 
in  England,  who  said  they  doubted  not  but 
popery  would  soon  be  settled  in  England.  I 
came  after  that  to  live  atone  Mr.  Jennison's 
house,  vdiere  the  clergy  had  several  meetings, 
and  we  were  all  of  opinion  that  course  woulobe 
taken  with  the  king,  unless-  he  brought  in  po- 
pery. And  this,  my  lords,  is  all  I  can  say  in 
general. 

Just.  Dolben.  Do  you  know  of  any  con- 
spbrac^  in  Yorkshire  ? 

Snuth,  My  lord,  I  am  coming  to  that.  When 
I  came  to  Mr.  Jennison's  house,  there  was  one 
Mr.  Thwing,  a  priest,  who  has  suffered  as  a 
conspirator,  he  was  well  acquainted  in  the 
house  before  I  came  there,  and  did  very  much 
to  persuade  me  that  I  would  intreat  Mr.  Jen- 
nison  to  send  his  daughters  to  a  place  called 
Dolebank,  where  a  nunnery  was  to  be  erected, 
and  1  knew  several  that  were  there.  This  Mr. 
Thwing^ came  tome  oftentimes,  and  several 
priests  m  thiadty,  and  they  all  prened  me  to 
It,  but  I  was  against  it,  knowing  what  their 
deijign  was. 

Just.  Doiben,  But  do  you  know  any  Ibing 
agaipst  the  prisner  ? 

Smith,  All  that  I  can  say  to  the  gentleman  at 
the  bar,  is  this :  I  never  saw  him  before  to  my 
knowledge ;  but  Mr.  Thwing,  when  we  were 
at  Mr.  Jennison's,  and  discoursing  of  the  Plot, 
asked  me  how  they  gave  money  in  the  Bi- 
shMirick,  I  told  him  some  gave  more,  some  less* 

Just  Dolben,  What  were  tho^  Collections 
for? 

Smith,  My  lord,  it  went  among  ourselves 
under  the  notion  of  killing  the  king,  and  root- 
ing out  the  Protestant  region ;  but  we  gave 
it  out  that  it  was  repairing  a  college  at  Dbway, 
which,  if  granted,  had  been  penal  by  law. 
Then  I  aikieil  hlm»  how  doth  the  coUectiuns  go 
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lopong'  you  in  Yorkshire,  Some,  saitti  he,  pv0 
'  £reely ;  but,  saiih  lie,  my  uncle  and  his  frieuds 
^tecDgpaged  auother  way ;  for,  saith  he,  they 
are  goiu^tomake  a  founder  for  Dolebank; 
several  perBODs  be  named,  among  which  he 
named  this  gentleman. 

Just.  Doiben.  What  said  he  of  sir  IVIiles  ? 

Smith,  He  said  eir  IHGles  was  very  zealous 
for  promoting  the  Roman  Catholic  religion, 
fnd  had  contributed  laigely  for  th^viutcodwiug 
of  it  into  £ngland«  . 

Baron  Gregory,  Yon  say  that  anuHiffst 
yQUrselves  you  gave  it  out,  that  the  money  that 
.was  raised  was  ror  the  killing  of  the  king,  and 
|t)pting  out  the  Protestant  religion  ;  pray,  by 
what  way  and  meana  wna  il  to  he  done,  was 
that  ever  diseootaed  among  any  of  you  ;  waa  is 
for  raisiagof  an  army  ?  or  what  was  it  for  ? 

Smitk,  Wherever  I  was,  my  knrd,  it  was  re- 
aotied,  that  that  was  the  most  efieetual  means 
for  the  intrododng.  of  popery. 


BIr.  Robert  Bolron  catted  and  sworn. 

1^  Thomat  Stringer.  Mr.  Bolron,  acquaint 
iny  l^rds  and  the  jury,  what  you  know  of  sir 
l^lilesStapleton. 

Bolron.  Mxy  it  please  your  losdship,  1  came 
to  live  nvth  sirThpmas  Gasooigne in  1674,  as 
ste>vard  of  his  coa^works ;  and  was  then  a 
Protestant,  but  was  persuaded  by  Mr.  Rushton, 
«ir  Thom»s,  and  others,  to  turn  Roman  Ca- 
tholic ;  when  I  had  turned  Roman  Catholic, 
about  ld76f  they  came  and  adced  me,  what  I 
Mfoiild  do  for  the  Romish  religion,  if  it  should 
^me  to  it ;  I  told  them,  I  would  venture  my 
life  in  that  cause,  and  then  I  went  to  Barmbow- 
Hail)  where  I  took  the  oath  of  secrecy  ;  aflcr 
that  I  went  to  Barmbow-Hall,  where  sir  Miles 
Sttt>]eton  was  at  a  consult  in  1677. 

Just.  Dolben.  At  what  time  in  1677? 

Bolron,  It  was  aibout  Whitsuntide,  my 
lord. 

Just.  Doiben.  That  was  the  Whiteuntide 
atter  you  bad  taken  the  oath  of  secrecy  ? 

Bolron,  Yes,  my  lord. 
.  Ji«Bt.  Do^fn.  Whowasthete? 

Boh  on.  Sir  Miles  Stapleton,  sir  The.  Gas- 
eoigae«  Mr..  Gasooigne  his  son,  my  lady  Tem- 

S^st,  lawyer  Ingleby,  Mr.  Thwing^  lather 
usbton,  and  several  others. 

Baron  Gregory,  What  was  these  done  at 
t|iBtoonsdt?  / 

Bolron,  My  lord,  the  consult  was  about  kill- 
jpg  the  king,  and  establishing  a  muinery  at 
Dolebank,  near  Ripley ;  sir  Tho.  Gabcoigne 
gave  90L  per  ann.  and  SOO/.  fbr  killing  the 
^;  an<fl  rememb<^r  very  weU,  Pickering 
was  ipentiDned  abovt  killing  the  king;  and 
they  asked  sir  Miles  8tapleton  what  he  would 
give  P  and  belaid,  SOO/.  for  killing  the  king. 

Just.  Dolben,  Are  you  sure  that  in  the  pre- 
eence  of  sir  Miles  8ta|ileton  it  was  resolved  the 
km  should  be  killed  ? 

jbplran,  Yeq>  my  IcHrd,  it  vraa  resolved  both 
b^  liim  and  all  others,  that  the  king  shonkl  be 
l^ed  ;  andv  my  lord,  I  heard  them  further 
say,  if  tiie  duke  of  York  d«l  not  (deaia,  that 


they  would  aenr^  kite  as  they  waaM  aenre  \m 

brother. 

Baron  Gregory,  Wko  said  theae  latter 
words  f 

Bolron.  Sherby  of  Stone-hoose  said  theao 
latter  vfovA^  and  Mr.  Sheiebum  said-^ — 

Justice  Dolben,  No  matter  what  Mr.  SbeM-' 
bum.said.    What  said  sir  Miles  ? 

Bolron,  The  {gentlemen  sakl,  that  «r  Mils» 
should  be  a  pnRy  oennseUor,  and  that  th^ 
would  piocure  the  duke's  consent  to  it 

Just.  Doibm.  U  thatall  ? 

Bolron,  My  kird,  I  was  fnrtherata  ooBStilt 
in  1678,  about  the  19  or  14tfa  of  June. 

Baron  Gregory,  What  time  waa  that  ? 

Bolron,  The  tdth  day  of  June  16741,  and 
there  it  was  agreed  a|iQn  ike  takmg  of  Hull, 
the  letting  in  of  the  French  there,  as  the  fitteai 
place  for  the  French  to  land  at. 

Just.  Dolben.  Where  was  this  ? 

Bolron,  At  Barmbow ;  and  UkewtBO  they 
did  discourse,  that  my  lord  Bdlasis  hadcaased 
the  klook- houses  to  beaknost  ruiaed,  that  the 
French  might  more  easily  come  in> ;  and  wa 
had  all  paidons  fof  onr  sins. 

Mr,  Lawrence  Mowbray  called  and  sworn. 

Sir  7^.  Stringer.  Mr.  Movhmy,  leU.my 
lords  and  the  jury  .what  you  know  againat  siv 
Miles  Stapleton,  the  prisoner  at  the  bar. 

Mowbray,  My  loids,  you  have  heasd  what 
Mr.  Smith  and  Mr.  Bohim  say  to  IkePtotin 
general ;  what  i  say  shall  be  very  brief,  m  ro- 
ktion  to  sir  Miles  Stapleton,  and  na  tedicr. 
Sir  Miles  Stapleton  being  pnesent  wi^  sir  Tho* 
Gascoigne,  my  lady  Tempest,  esquire  €las- 
eoigne,  and  sevei'al  others,  they  hM  SMrenl 
disconrses  concerning  a  teignr  of  killing  the 
king,  subverting  the  govsnment,  and  briagmg 
in  nopei;y,  and  aocwdiogi^  they'  w»M  §ra 
LoMon* 

Baron  Gregory.'  When  was  tUa  ? 

A£oabray.  Tins  \ras  in  1676,  whem  ftliier 
Rushton  gave  him  an  oadi  of  secrecy,  and  ha 
promised  to  be  true  to  the  design,  and  spoukl 
venture  his  life  and  estate  for  the  prooiotiBg  on 
gneda  cause.   , 

Just.  Dolben.  Did  yon  bear  sb*  Milea  Sts^ 
pleton  say  he  would  advebture  hia  ifii  and 
estate  for  killing  of  the  king  ? 

Mmobray.  xes,  my  lord. 

Just.  Dolben,  And  waa  it  Msolved  at  that 
coasuh? — Membray.  Yes,  my  Uid. 

Just.  Dolben.  And  he  consented  to  it? 

Mombray.  Yes,  my  lord,  and  took  the  oath 
<^  secrecy  iirom  fether  Raaliton«. 

Just.  Dolben.  This  is  net  the  tim^  that  Mr. 
Bolron  speaks  of. 

Mowbray,  No,  my  lord,  h»  speaks  of  1676 
and  1678,  this  was  in  1678. 

Bolron.  I  have  sden  in  1675  a.  celluaffia  oon- 
veyance  of  sir  Miles  Stapletolrti  estate  to  sis 
leliu  Daney.  ^ . 

'  Just  Dolben,  Whcce  dkl  you  see  it? 

Bdrom.    I  did  see  it  at  air  fhoBiaa  Yof^ 

broi^h^a,  and  lie  addng  me  when  sir  Miles  Sta* 

iras  at-air  Th&«  Oaacoqfae^  i  may  it 


\ 
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please  you,  sud  I,  I  can  toll  you  scmiething 
where  you  art  conoertied  with  sir  Miles  8ta* 
pfetoD ;  is  soon  as  he  heard  thai  he  blushed, 
and  *w^  he  went,  and  would  hear  no  ftirther. 

Sr  no.  Stringer.  What  say  vou,  Mr. 
Mowbray,  of  an  indulgence  you  had  r 

Mowbray.  Yes,  my  lord,  I  hMd  an  indnl- 

Ju^  Dolben.  Was  It  for  the  time  to  come, 
^  die  time  past? 

-  Mowbray.  It  was  for  the  time  past ;  (br  I 
was  to  enter  into  the  rosary. 

Sir  Tho.  Stringer.  Did  yon  ever  attend 
B\Bshton  at  the  ahar  ? 

Mambrt^.  Yes,  I  did. 

Just.  Dolben.  Mr.  Bolron,  you  say,  you  saw 
a  collusive  conveyance  made  by  sir  Miles  Sta- 
pletott  to  sir  John  Daney  ;  pray,  what  was  the 
raHfbttore  of  it  ? 

Bolron.  It  was 

Just.  Dolben.  Was  it  sir  Tho.  Yarbrough, 
or  sir  John  Daney,  you  told  of  it? 

Bolron.  I  told  it  to  sir  John  Daney. 

Mowbray^  I  drew  a  copy  of  that  very  con- 
▼eyaoce. 

Sir  Tho.  Stringer.  Truly,  my  lord,  we  want 
Mrs.  Bolron,  one  of  the  most  material  evi- 
dences against  sir  Miles,  being  sick  at  London. 

Mr.  Baynu  called  and  sworn. 

Sir  Tlio.  Stringer.  Come,  Mr.  Bayncs,  de- 
chare  to  the  C?ourt  what  you  know  against  sir 
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Bolron.  Yes,  my  lord,  I  have  been  desired. 

Just  Dolben.  But  did  sir  31iies  ever  desiri 
you? 

Bolron.  No,  my  lord,  he  did  not,  but  Rush'* 
ton  did,  when  I  was  introduced  by  the  priests 
to  the  consult. 

Sir  Mile$,  Did  you  and  Mowbray  know  that 
each  other  was  concerned  in  the  plot  ? 

Bolron.  Yes,  we  did. 

Sir  Miles.  Name  the  persons  that  were  pre- 
sent at  the  consult. 

Bolron.  There  was  sir  Tho.  Gaseoi^e,  my 
lady  Tempest,  esquire  Gascoigne,  Mr.  InglebT» 
Mr.  Thwing,  Mr.  Rushton,  Mr.  Addison,  Mr. 
Metcal^and  several  others. 

Sfr  Milet.  How  long  did  the  consult  last? 

Bolron.   Some  six  or  seven  hours. 

Sir  Milei.  What  servants  were  there  ? 

Bolron.  I  took  no  notice  of  the  servants. 

Sir  Miles.  What  room  was  it  in  ? 

Bolron.  In  the  old  dinine  room. 

Sir  Miles.  How  long  did  it  last  ? 

Just.  Dolben.  Six  or  seven  hours  Its  tdls 
you. 

Sir  Miles.  Was  there  any  other  at  sir  Tho. 
Gascoigne's  ? 

Bolron.   None  else  that  I  can  remember. 

Sir  Miles.  Upon  what  occasion  aid  be  men- 
tion Mowbray  in  his  information  to  the  council  Y 

Just.  Dolben,  There  hath  no  information  to 
the  council  been  mentioned  here. 

Sir  Miles.  Pray  what  was  the  occasion  you 
were  turned  out  of  sir  T.  Gascoigne^s  service  ? 

Bolron.  My  lord,  I  know  not ;  they  say 
it  was  about  a  trunk:  sir  T.  Gascoigne  sent 
him  to  York,  and  he  was  to  come  again.  I 
know  there  was  a  design  to  take  away  Mow- 
bray *s  life  ;  but  I  never  told  him  so  mucl^ ;  and 
my  lady  accused  him  for  a  ring ;  I  never  durst 
tell  him  this,  but  this  was  the  thins^  contrived 
against  him  to  take  away  his  life ;  lean  make 
it  appear  where  he  boiis^ht  the  ring. 

Just.  Dolben.  What  tellest  thou  us  of  a  ring  ? 
Can'st  thou  not  as  well  tell  us  it  was  for  that  ha 
left  sir  T.  Gascoigne's  service. 

Sir  Miles.  When  did  yuu.  first  become  k 
Protestant? 

Mowbray.  When  I  made  my  first  informa- 
tion. 

Bar.  Gregory.  When  was  that? 

Mowbray.  That  was  in  1679,  and  a  litU» 
before  that  I  kept  correspondence  with  Fath^ 
Addbon. 

Sir  Miles.  I  desire  to  know  whether  he  saw 
a  hst  of  names  ? 

Mowbray.  Yes,  I  did. 

Sir  MilcB.  Whose  names  were  there? 

Mowbray.  There  was  your  name  fbr  one, 
and  sir  T.  Gascoigne's. 

Sir  Miles.  What  was  it  for^? 

Mowbray.  It  was  a  list  of  ^ose  that  were 
actors  and  contributors  for  killing  the  king. 

Just.  Dolben.  You  are  sure  sir  Miles  Staple- 
ton's  name  was  in  the  list  ? 

Mofwbray.  Yes,  my  lord,  I  am. 

Just.  Dolben.  Was  it  parchment  or  p^ier  ? 

Mowbray,  No^  my  lord,  it  was  paper. 


Baynes.  I  know  nothing  against  Mr.  Miles, 
only  I  have  seen  him  at  Barmbow-Hail  in 
1677. 

Sir  T.  String.  Pi*ay  tell  us  this,  whether  you 
observed^  in  the  year  1676,  shr  Miles  Stapleton 
eome  to  several  meetings  with  sir  Tho.  Gas- 
coigne, and  my  lady  Tempest,  and  others  ? 

Baynes.  Yes,  my  lord,  i  have. 

Just.  Dolben.  But  do  you  know  what  dis- 
course they  had  ? 

Baynes.  No,  my  lord;  biit  I  remember 
we  were  once  discoursing  about  some  nuns 
beyond  sea,  and  they  were  called  galloping 
onus. 

Justice  Dolben.  They  were  gallopers,  in- 
deed. 

Just.  Dolben.  Sir  Miles,  yon  have  heard  what 
hath  been  proved  against  you — 

Sir  Miles.  My  lord,  there  is  nothing  of  truth 
in  it  at  an ;  I  hope  to  make  it  appear  to  your 
lordship.  I  caU  God  to  witness!  am  as  inno- 
cent or  what  &ey  say,  as  any  child  imbom* 

Just.  Dolben.  That  is  an  easy  thing  to  say. 

Bir  Miles.  1  hope  to  make  it  appear  to  your 
lordship.  Will  your  lordship  please  to  give 
me  leave  to  adc  the  witnesses  some  questions  ? 

Just.  Dolben.  Thkt  you  may  have  aflowance 
in. 

8St  Miles.  Thai  I  desire  to  ask  Bolron  this 
(question ;  did  you  accuse  me  in  your  informa- 
tion to  justice  Lowder  ? 

Bolron.  No,  my  lord,  I  did  not 

Sir  Miles.  Did  I,  or  any  other,  ieske  yon  to 
keep  any  secret  fbr  me  ? 


Hi]  STATE  TRIALS,  S3  Charlvs  il.  iSSL-^TrtMl  0/ Sir  lUlet  AifUton,  [51:? 


Just  Dolben.  Were  yoa  to  aiHtt  im 
tbeking? 

Mowbray.    My  lord,  I  was  to  be  aa  actor  in 
loUiog'thekiiiff. 

.   Sir  Milts,  Whe/db^  did  I,  or  any  other  de- 
■ire  yoa  to  keep  any  aecret  for  me  f 

Mowhray,  Yea,  Father  Rodiloa  did. 

SirlfiTet.  Didlererdoxt? 

Mowbray.  No,  sir  MOes,  yoa  never  did. 
.   Sir  Jlfi/fs.  Did  any  bod  V  else  desire  you  ? 

Just.  Dolh.  Father  Rushton,  he  teUs  you,  did. 

Sir  Mi/es.  Was  the  discourse' ao  loud  that  sir 
Thonias  Gasooiffne  could  hear  it  ? 
.    Jlfoi^.  Sir  Thomas  could  hear  well  enough 
when  he  would. 

Sir  MiUs,  Was  it  in  1679  that  you  discorer- 
ed  the  plot  ? « 

Bo^n.  Yes ;  I  went  to  London,  and  there 
discovered  the  njotm  1679f  I  think  it  was. 
.  Sir  MiU$.  You  said,  I  was  not  concerned, 
you  only  accused  sir  Thomas^Gascotgaeand 
seme  others  in  your  information ;  but  did  not 
name  me.  , 

Justice  Dolhen.  Did  he  so  ?  you  may  prove 
that  anon  him. 

Sir  Miles,  It  wds  so  in  his  information,  my 
lord. 

Justice  Do^ea.  Well,  then  let  it  be  so.  Call 
your  witnesses. 

Mr.  Lowder  called  and  examined.' 

Sir  Miles,  I  desire  Mr.  Lowder  to  acquaint 
^our  lordships  and  the  jury,  what  was  m  the 
information  Mr.  Bdron  gave  in,  whether  he  ac- 
cused roe  or  no. 

Mr.  Lowder,  All  I  know  of  it*  is,  that  in 
Jannarv  16^9,  on  Sunday  evening,  as  I  think, 
about  the  24th  day  of  the  month,  Robert  Bol- 
ron  dune  to  me,  and  told  me  he  had  something 
4>f  secrecy  to  impart  to  me,  and  J  asked  liira  if 
he  would  go  into  the  house  with  me ;  he  told 
me  it  was  a  matter  of  high-treason ;  I  asked 
who  was  concerned,  he  answered,  sir  Thomas 
Gascoigne,  and  several  otliers :  Then  I  order- 
ed my  clerk  to  bring  a  bible,  and  pen  and  ink 
to  take  his  information.  I  desired  him  to  be 
very  cautious,  telling  him,  that  several  lives 
were  at  stake :  At  that  be  began  to  be  fearful 
and  changed  colour:  I  ask^  him  for  what 
cause  that  foar  was ;  he  said,  if  it  were  upon 
my  conscience,  that  was  ppon  his,  for  con- 
cealii^  it  so  long,  I  should  be  as  fearful  as  he. 
f  bid  nim  seriously  consider  what  he  had  to 
say ;  he  then  said,  hie  had  deliyered  'his  infor- 
mation to  Mr.  Tindal.  Well,  then,  said  I, 
^hy  is  it  you  come  to  me  ?  Said  I,  Mr.  Tindal 
is  to  b^-at  ray  house  the  25th  day,  and  I  shall 
discouwe  it  with  him^  and  we  shall  take  it  to- 
gether. Mr.  Tindal  did  come,  and  Bolron 
came  and  delivered  in  his  information. 
.  Justice  Do/^.  You  did  not  give  him  his 
oath  atthat«^ne.^ 

^,  homder.  No,  my  lord ;  for  it  seems  he  had 
not  then  delivered  m  his  informjstion,  but  only 
a  writing  of  liis  to  l^lr.  Tindal. 

Ban>n  Crregofy,  You  too^  no  ex^nu&ation 
then? 


Lowder,  No,  my  lord,  not  at  that  time ;  hot 
afWrwards  he  came  and  he  gave  in  his  inibr- 
mation  to  us,  and  I  think  we  were  about  two 
houips  about  it ;  and  then  he  did  not  cha^  any 
person  but  Rashtoa  and  sir  T.  pascoigpe ; 
but  'jaid,  he -had  more  to  recollect:  Well, 
said  I,  if  you  cecoUeet  any  more»  you  may 
come  again. 

Baron  Gtegpry,  Pray  who  did  he  aame  ? 

Lowder.  He  named  lather  Rushton  and  sir 
T.  Gascoigne ;  he  named  my  lad  v  Tempest, 
but  spoke  that  as  from  another.  And  when  h« 
cameagaiii,  he  said  he  would  trouble  as  with 
no  more,  but  wOuld  go  to  the  king  and  oooncil 
to  deliver  in  the  rest. 

Justice  Dolben.  He  said  then  he  should  re- 
collect more. 

Lowder.  Yes,  my  lord,  he  did,  an^  when  1m 
came  again,  he  said,  he  would  not  trovdile  us 
with  it,  but  would  inform  the  council  of  it : 
When  we  saw  him  so  positive,  he  had  a  letter 
of  recommendation  from  Mr.  Tindal  to  the 
council ;  and  he  lost  that  letter  at  Ware ;  but 
he  wen|  on,  and  delivered  his  information  to 
the  council. 

Justice  i)o/5en.  Do  you  know  it? 

Lowder.  Yes,  my  lord. 

Justice  Dolben,  You  cannot  know  it,  were 
you  there  then  ? 

Lowder,  No,  my  lord,  hot  I  do  know  it. 

Justice  Dolben,  How  do  you  know  it  ? 

Lowder.  I  have  a  copy  of  the  order  onder 
several  of  the  council's  hands. 

Justice  Dolben.  That  is  not  evidence,  yoa 
are  not  to  speak  what  another  man  knows. 
But  that  is  not  the  matter ;  it  seems  he  went  to 
give  in  his  information  to  ^e  council,  for  in- 
deed he  could  not  otiierwise  have  been  Safe. 

Lowder.  After  this,  he  goes  up  to  London 
again,  and  comes  down  and  brings  me  another 
order  of  council  to  examine  Mr.  Mowbray  and 
one  Hickeringil ;  and  I  asked  him  if  he  knew 
any  things  about  sir  Miles  Sta^leton*s  being 
concerned  in  the  plot,  and  he  said  no,  he  be- 
lieved he  \>as  Very  clear. 

Just.  Lowder,  You  say  that  Bolron  broogfat 
you  another  order  of  council  to  examine  Mow- 
bi-ay. — Xowrfcr.  Yes,  my  lord. 

Justice  Dolben,  Did  Bolron  bring  you  in 
writing  what  Mowbray  could  say  ? 

Lowder. '  My  lord,  I  know  not  whether  it 
was  by  writing  or  byword  of  mouth. 

Ju8ticeDo/6«».  What  was  it  he  told  you 
Mowbray  could  say  ? 

Bolron,  He  told  me,  he  could  say  he  saw 
sir  Miles  Stapleton  at  Barmbow  when  the  con- 
sult was  ;  but,  said  he,  there  will  others  come 
figainst  sir  Miles. 

Justice  Dolben.  Pray  let  us  ask  Bolron  that : 
Did  you  say  to  Mr.  Lowder,  you  knew  nothing 
against  sir  Miles  Sdipletoh,  but  there  were 
omers  would  do  it  ? 

Bolron,  No,  my  lord,  not  that-  I  re- 
member. 

Lowder,  Bolron  himself  had  never  aaid<eaay 
thing  against  sir  Mil^. 

Barun  Gregory,  Did  you  ask  Bolroa  if  Im 
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:  l4>mikr.    Ymi  mv  loti,  1 4id,  «iMi  he  ui- 
firared,  lie  kaaw  ii<rtbig  agvipst  him. 

,  Jiietm  Oo^Mi.   B«  muB  Qo|  then  upon  his 
<SUh? 

L9w4ef.  No,  iMtihtn;  but  aAer tl^is h«  de- 
fivcred  httMwonNitioiii  MMi  did  sit^ear,  to  the 
eSsct  t^  JKU>|vWv  did  sircar,  that  sir  Mijes 
w««  «t  Bftnnbovf ,  aiKl  that  they  iiJ  did  c»d- 
nir^  the  IdUioff  of  the  king,  apd  introducing- 
th^  Boaiifh  i^gioa ;  and  he  aaid,  my  Udy 
Tempest  came  to  hii;u,  when  be  was  in  tba 
pasMge,  and  said  to  hmi,  Mr.  Mowbray,  it  is 
mter  m  ytm  to  be  treating  of  sir  Milte  Staple- 
tfMi'«  KTFaiiii  in  lh«  \mi0X :  And  he^MhecTnie 
whiPlb«r  he  had  best  gp  and  apprehend  sir 


or  Mr.  IngieW  first. 

Juptiee  Tf^lhtm.  This  vas  your  disooorpe 
with  Bofat^.— JLovi^er.  Yea,  mv  lord. 
1  SiplrQf^   May  it  please  your  lordship,  i  did 
fot  luMMT  then  that  Mr.  Mowbray  was  at  aU 
concerned  in  thie  plat 

Justice  Dolben,  He  tails  you,  how  you  told 
him  what  ^iMirbiBay  would  say  before  ne  came 
to  iun,  and  wfaai  he  woala  say  against  sir 
Mihaa  ^plelon. 

Bokrom,  No,iuy  knrdy  JuiBFeraaidanysuch 
thing. 

Juatioe  Dolben,  You  say,  you  did  not  know 
wlmt  Mowbray  would  say,  Mr.  Lowder  saith 
otherwise. 

fioL  My  locd,  I  did  not  know  what  it  was 
before  he  hvaqght  it  hinuMf,  and  he  hro^ght  it 
in  writiii|r. 

Bar.  Gr^,  Mr.  liowder,  did  he  t^  you  the 
particulars,  or  only  sajki  he  was  to  depose 
things  against  sir  Miles  Stiy^leton? 

tomdtr.  My  hurd,  he  t<4d  me  h^  could 
•wear  ^s  Miles  wps  at  the  consult  at  Bann- 
how,  and  did  there  conspire  the  dea^  of  the 
long,  and  introdnciqp;  the  Eomish  rdj^on. 

Just.  JkHh,  How  long  was  this,  Mr.Lowder, 
you  had  that  discourse  with  Bolron  before 
Mowhcay  ouoe  to  give  in  his  information  ? 

X4m<kr,  It  was,  my  lord,  two  or  three  days 
before,  and  I  ordered  him  to  come  again,  when 
Mr.  llndal  was  to  be  at  my  house. 

Just.  DoLb,  Wece  you  ever  with  Mr.  Lo^w- 
■dnv  whI  knew  when  he  and  Mr.  Tlndal  br- 
iderad  him  to  come  to  him  ? 

BoL  I  went  to  Mr.  Mowbray,  and  we  came 
40  eamive  Lowder's,  and  there  Mr.  Tindal 
was ;  hut  I  knew  nothing  of  what  ne  had  to 
My  S  wy  lord,  Mr.  Mowbray  was  there  at  thai 
line  be  doth  affirm. 

Jost.  liolb.  iMIowhra^,,  before  yon  came  to 
JIfr.  Lowder*«vhad  you  aoi|uainted  Bolron  with 
what  you  had  to  say  ? 

Mamb,  I  might. acquaint  him  I. had  some- 
thine  to  aay^  but  did  iiQt  teU  him  the  ppu*- 
tacttttra. 

Just.  Ihlh 
tiling  agamst 

pessftife,  my  lord»  I  might; 
Jbya  I  AOi  not  pofitiYi),  in  that 

Btf r  Grtg.  jdid  he  lall  you,  ^fr*  Xawder, 
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jj«t  Mr.  Mowbray  could  swear  against  sir 
Miles,  and  was  it  not  the  day  which  he  teOs 
hereoff' 

Lmderl   No,  iny  lord,  it  wais  not. 

Bar.  Greg.    It  was  not  the  same  day  ? 

Lowder*  No,  my  lord,  I  shall  be  positive  in 
it,  if  I  be  brou^t  to  my  oath. 

Just.  Dolben,  Come,  another  witness,  slf 
Miles. 

tfr  Thcmai<'Yarbrougk  called  and  tzamined. 

Sir  Miies,'  I  desire  sir  Thomas  to  speak 
what  he  heard  Bohx>n  dedare  Miat  he  knew  of 
thepbt  after  sir  T.  Gascoigne  was  taken. 

Sir  r.  Yurbrough.  The  10th  o*'  Aug:  1679, 
Mr.  Bolron  came  to  my  house  about  10  or  11 
o'clock  at  nighit,  and  knocked  at  mr  door;  I 
thought  him  very  unseasonable ;  but  my  ser«> 
vants  lookiiur  out  at  the  vnndow,  a^cd  who 
was  there ;  he  said  a  friend  that  would  speak 
with  sir  Thomas :  My  servant  came  and  told 
me,  and  I  ordered  my  servant  to  go  down  and 
bring  him  into  my  chamber ;  in  me  interim  I 
put  on  a  morning-gown :  As  soon  a«  he  came 
m,  he  told  me  he  nad  an  order  of  council  to 
search  all  suspicious  places  for  popish  priests^ 
and  I  have  great  cause  to  believe  that  tnere  is 
one  Rushton,  a  priest,  now  at  sir  Miles  Staple- 
ton's.   What  would  you  have  me  to  do,  said  I, 
would  you  have  me  go  with  you  myself?  He 
said  no,  but  a  servant.  Said  I,  Mr.  Bolron,  win 
you  shew  me  the  Order ;  and  finding  his  namo 
m  the  wairaot,  I  ask  him,  Was  that  the  per* 
son-  that  informed  against  sir  Tho.  Gaseoigne  f 
His  answer  was  this,  that  if  I  pleased  he  would 
shew  me  the  article  agaiost  sir  T.  Qasco^e; 
when  I  observed  the  article,  I  asked  him,  if  he 
knew  any  thing  of  mr  Miles  Stapleton's  being 
concemed  in  the  plot :  No,  I  protest,  saith  he,  1 
know  nothing  or  sir  Miles  Stapleton's  being 
concemed  in  it,  for  he  is  a  very  honest  gentle* 
man :  only  this  I  must  say,  thut  I  know  he 
hath  made  a  oollosive  conveyance  of  hia  estate^ 
and  I  believe  most  of  the  Roman  Catholics  in 
England  have  done  it  fbr  the  securing  of  thabf 
estates. 

Just.  Ddhen,    What  do  you  say  to  tfal^ 
Boh^n  f 

Bolrm.  My  loud,  when  Idclivcnd in  my 
information  to  the  council  I  did  accuse  .sur 
Miles  Supleton. 
Just.  Dolben.  Did  yoh  say  this  to  su*Thomasf 
Bolro^,  No,  1  did  not,  if  it  was  uot  in  the 
information  I  gave  to  the  council,  believe  no| 
one  word  Uiat  fnave  said. 

Just.  Dolbcn,    It  is  possible  it  might  be  19 
the  second  information  to  the  connciithat  yoa 
accused  sir  Miles:  Was  sir  Miles  St&pletpn's 
name  in  the  paper  yon  gave  to  him  f 
JBolr<m.   Yes,  my  lord. 
Jtkst  Dolben,    This  was  tho  10th  day  of 
August  ta79.    Had  you  then  informed  the 
^  Bid  YOU  ten  him  you  .had  ^y  |  council  of  ^y  thing  before  that  tixhe  against 
1 9ir  Miles  dtapleton  ?  air  Miles  Stapleton's  being  at  Bataoabow-Hau 

• a*.    — i^-j   »  _t-.t...    atthecwrohP 

Bolron.   May  it  pkase  your  lprd$hip,  I  wi^ 
jcatkd  out  whfli  i  w^  be(Qi^  i^  vaiif  fof 
2  L  *  '      ' 


N. 


fiver  m. 

Just.  Dolifth  Tlie^i  .you  .fid  ji«l  do  il  at 

Boiron,    Ko,  iny  lord,,  I  4Ul  pot 

Just.  Dolben.  t  ask  you  again,  )>^ove  tiie 
IDtb  of  Aogacity  1679,  had  you  iafoniied  the 
cotfticu  of  aav  thing  against  sir  Miles  ? 

BolroH,    No,  my  lord,  L  h«d  not. 

3xx^D9lba.  .IW  it  could  lol  Iba  in  Iklie 
information  that  you  shewed  him. 
.  ioirwu  .N<^p»y  .V>nil»  it  wns  atthu  second 
time. 

Baron  Greg.  Was  it  before  yon  had  this 
duicounie  with  ifr  T^^i^f^  Yarbropgh  ? 

Bolron.  No,  my  lord,  it  was  not  before  that: 
I  Aali  n«C  speidc  one  wOrrt  ^  a  lie.  ' 
,, ,  Sir  Mik$^  Kreiy  word  vou  speak  is  a  Ke. 

Xiolr^*,  It  i$  no  E^y  .i>etbre  tbk  honOMraU^ 
eourt.  . , 

J[us^,  JJMhm.  ,  Wrje  tiin<:e  inibrmations  in- 
olo«ed  in  th^  letter  from  the  oouncil  ? 
,  l^ia<^  Veg,  ;uy  lord,  your  lordship  may 
see.thc  letter  mtntions  it,  (hoMiog  the  It^tter 
ff/rtl)  jn  his  t\aaul .  vrith  iIm  iutorsgtntions)  which 
H/i;.  Justice  i)vibea  took  and  silently  read  thenoi 
o vvc,  aiWjVh hi^l)  he lUi^de  his  report ^herc9f  td 

^  Jus^-polb.,  Mr..Ix)wder,  I  ha,^  read  all 
diese  things  overf  <u)d  there  is  nothinff  of  any 
con-iilt  in  them  :,  How  should  then  toe  accu- 
sation of  iffr  Miles  he  meritioued  in  thifm  ?  \ 
.  p4r.  p)\s,K  l.do  |)elievfl,  sir  Thomas,,  you 
fuiHlak^'j  tiinu«,  ..  '       .   ■ 

Sir  Tho,  YarL  No,  my  lord,  I  do  not. 
..  Just.,Po/^  In  tliebriiiffine  of  this  ordlpr  of 
.council  to  yoM,<)lid  jfouask  Sir.  Bohw  if  he 
Icncw  any  thing  again^  sir  Mi^es  Stapleton  ?  ' 

.  SirVpQ,,  f<ir(i,,  X^,my  lord,  1 4i4,  and  he 
faidhe JijN?Uef«dhie>vA§i9i|o<ient. ' 

,Slr  ife,  String.  JPrajy  ^r  Tlv^as,  why  did 
you  a^k  him.  that^nt  sir  j^ilcs  ? 
.  Sir  Tho,'!yqrb,.  Bf^cmifi  t  )cnew  sir  Milei 
:nraajreiated.to.si£  tlioMifs,Casco^ie,  and  was 
«^eB  (here. 

,Sir  rAo.^tfffl^..  It  see^o^  sir  Thomas,  foii 
feared  it.  ^ 

'  1ni€TMfy'Yt^htditgkt!9XL^  and' examined. 

Sir  lUttcs.  IVIadam,  pray  ac^ii^tfhe  oouri 
what  you  heard  Bolron  say  when  he  dis^ 
43»ui:$edyoarMsi^nd. . 
,,  l^dy  Yarb.  AU  I  ci^n  say  is  i)iat  I  Was  in 
ied  then,  and  heard  him  say  all  tliese  things, 
jmi  I  b^rd.the  Older  read,  %nd  tliere  j»as  men- 
jtioo  of  si^f er4.  at  the  co^nsult.  aoMWg  ifhom 
j^ere  nw  no  mention  of  air  Mues  Stapleton. 

J\ist,Dolb.  Does  your  ladyship  vc^'wellre- 
•insmber  that  sir  ThomasYftrbrouffh  asked  him 
•if  sir  Miles  was  concerned,  and  ne  aaiif,  not 
Ikat.heknew  of?  f     . 

.  Isdy  Tar^.  Y^,  tny  Jord^SQud  he  saidmor^ 
than  tliat ;  for  when  he  returped  from  taldn^ 
priests  in  the  afteknooiu  there  was  a  great  deal 
of.  cenipaoy.iu  the  house,  and  when  ne  came, 
lie  br6ugbt  one  of  tlie  'sons  along  with  him, 
and  they  came  mtothelndl;  thare  Mr.  BoU^n 
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was  vith  him,  aadtnmgvttiie  rest  ^oieww' 
one  Mr.  Anby,  who  bei^  a  little  v^ernr,  hm 
take* him  by  ^ana,  aM  camds  aad-MiigB 
him  to  usaswe  ware  sitting  in  Ihepsrob,  sttd 


said«.HcaA  yon,  Mr,  Bolron,  Itwar ywi«r»  a. 

discoTerer  of  the  PU)t  ?  Yes,  I  am,  siHd  Htf : 
Then  I  pray  yon,  who  are  they  that  ate  ean- 
cmed?  But  he  wonld  uot  4eU  4ii«i,*  So 
said  he,  is  sir  Miles  iitapletoa  in  itf  He  uh- 
swered,  he;  had  nothing  to  say  agM»sl  Sir  Miles, 
bitt  he  was  an  bonoat  gentleman  lor  aught  hi 
knew,  esceptittg  that  he  had  jnade  >  eaUttsife 
conveyance  of  niq  estate. 

Mr.  Narmantott  called  and  exammed^ 

iybrsHnttoit.  In  June  14^9,  eaMe  Rober 
Bolron  to  me,  and  said,  that  sir  Thomas  CSaa-' 
ooi^ne  would  (rive  1,000^.  tar' Jotting  ilie  king, 
and  tlte  h)dy  Tempest'  would  have  hanged  htm 
^T  breaking  a  tronk,  but  now  he  woukTbe  ef«tt 
with  her}  and  that  sir  Miles  Stapletew  .IdBpt 
i>ric8tsin  his  house,  but  he  would  appieheAd 
them  presently,  for  he  might. have  bad'SO/*.  ar 
piece  iortakiu^  of  ihero.  '      ■^ 

Bar.  Gre^.  You  say  Bolron  told  yna  this  f 
JVorm.c  Yes,  mv  k^rcl,  he  told  mo'lhi^  i*  my 
own  bouse  ;  and!  told  him  he  might  go  to 
esquire  Tijida),  and  I  lent  him  eighteoD^  pence, 
and  borrowed  him  a  horse  in  tho  town. 

•  Rich.  Pears,  g)r  Miles's  man,  called  and  ex- 

aitiined.  '^  ^ 

Pears.  My  lord,  Bolrou  cameto  €ari«lQB. 

Juf^;  J)<4en*  CarktOD,  whstisthatf 

Pears.  To  sfty  master's  house. 

Jui^i^^fii.  IVlio  is  thy  mnster? 

Pesrr.  Sir  Miles  Stapleton. 

Just.  Dolb.  What  then  ?  . 

Peart.  I  go  in  to  an  alehoQse  where  Bol- 
ron WBs^  he  asked  me  howl  did^  I  thaakad 
him. 

« 

Just.  Dolben*  Did  you  know  him  ?   - 

Pears.  Yes,  my  lend,  and  he  called' for  a 
pot  of  ale,  and  he  wished  me  to  dtiidc  .willi  him, 
and  he  asked  me  if  they  did  not  blame  kim  Ibr 
accusing  my  master  su-Milei?  And  I  9M  I 
did  not  near  him  named ;  lie  said  H  was  not 
him,^  but  he  might  not  tell  who  It  Waa.  ' 

Jiis>.  Dothen.  When  >i«s  this f*  -    .     ^  ' 

Peers.  Tfaa:ee  or  four  days  after .  my  Boaaln' 
was  takeii  into  cui^y  ;  and  henaid  he  wooM 
jbavegun^  tfi  have  seen  sir  Miles ;  but  h  ikbik 
(say^she).  he  does  net  ki)Ow  me t  Apd  he' asked 
me,  if  Mr.Xegget  would  bef  at  our  house,  and 
he  desired  m^tn  give  him  a  letter  ^  stid-l  iaid  I 
sliould  not  see  himi  th^.he  wld  I  might  Vmrn 
it,  and  I  did  bitm  \ty  my  lord.  -.«,'>      -^    ' .  ' 

8ir  Tho.  Striag,  Hon  eame  ^^^  a«qaaiii(ed 
with  BoNa?    ... 

P6ifs.  Atthtcoalpta,mylord. 

-  Sir  '/%o.  siring.  Did  you  never  see  him  at 

.   Pears.  No,  my  lord*  -     •• 

Just,«2>4J^,Hav^c  csuna  yw^rtik  'm/Bbhif 
btt  truths  ttaojsg^^oii^re  ii0Mwan^  y«ft  wt 
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^,  «iMi'€kNl  ilttii^lty  will  ftt- 
fiislhrTOtt  if  you  spcttk fkJae. 
•  nompmM.  An'tfike  y«>iiip  honour,  Robert 
B^hmi'WisvenPttitto  nrThomaf;  Oasoot^ii^, 
as  stowptf  of  his  coal  pfts ;  sir  Thomti*  ^ 
him.  ool  of  hv  cool-pito^  osid  ^rewai  a '  gij^t 
deal  of  fiMiiey  duoj'attd  he  knew  jaot  how  to 
9etit,>«idthaeA>te  he  would  take  i^Tttnaeem 
ymmik  for  il,  becanae  he  Iraesw  not  how  to  get 
It,  and  Im  woiihltake  3if.  at  one  time,  and  98/. 
at  another,  and  eame  to  me  to  be  boond  with 
hini^winoh^lwaaihiwiUmgto;  sakh  liOjhere 
katiL  good  ddbt,  and  1  shall  take  cafe  tiv  get 
the  other,  and  ifsir  Thomas  he  not  l^i  i  shall 
do  him  an  ill  torn. 

J^Ak.  DM.  What  k  this  to  sir  Miles  Staple- 
Ion? 

Thmp*  Ho  did  awear,  thisfiHot  bein^  dis- 
corosodilheythoaght  he  knew  som^huig  of 
sirlliomas  Gaaooigno,  and  he  said  before  the 

ebwieoont,  thm  was  never  a  eathoUc  in 
lashirewascottcemed  in  it?  if  there  weiie 
any,  t^wnai^Nwe.  • 

Bar.  Oreg,  This  was  before  his  iaformadoni 
I  will  lay  a  wagers 

imLJhIken:  How  oonM  hedo  him  an  ill 
turn? 

'  jRloiap.  My  kird,'  this  is  the  ill  torn,  Mt> 
Legpt  itaid  he  M  it  not  for  need :  O  Rob. 
Bobion,  8«d,I,  doyon  thns  req[uite  sir  Tho- 
mas Cascoi^e's  kindnesses  f 

Bar.  Greg,  Did  he  speak  any  things  to  you 
conccnniiff  Mr  Miles  ? 

^  Miks,  1  cc^nceire' When  they  reflebtiipoo 
air  Thomas,  they  reflect  tipOn  wie. 

Jna^.  fkitm. '  No,  notSo,  yovr  TAig^t  be^Hy 
and  sir  Thomas  innocent,  or  }t>u  might  be  in* 
nocent  and  sir  Thomas  gr^^ty. 
'  fiKrAfilM.'  My  kirtl,  1  think  that  as  there 
wa^m  cotisnlt  at  anrTho'.  Oastofgfne'*,  certainly 
if  any  one  was  guilty,  we  were  aUgfiiilty.  ■    ' 

MT,  Gtegoty.  lElnerearesonil  that  cc^nceivt 
and  Ithmk  not  without  grounds,  that  therb  are 
BO  considerable  tttthoticfr  in  Engfhmd,  hut  th^y 
are conoerObd  in  theplot. 

Jflst.  Dothen,  There  was  one  Dixon  cahse  at 
airinio.  G^BOOigneV  tn^,  atid  ^oAWMtM 
'Bolnm  a»d  Hiowhray  down- i^ir^bf  otatrrs^ 
fl^ieaking  ofWong^tigitinKt  sir  Trio.'Gasc^ign^ 
«id3Biy'liihr-a\empe0tf  and  thinking  th^se^wit. 
HMMiniigfcf  now  ber|ffodUeed,'*we -called  aft 
litNfc  to  VMw4ho«faii^,  andl  %m  sui^,ileither 
iHiy  braftber  nor  I  eotfd  aoe  any  probaUHty  in 

- .  Bar.  (hiegofjfi'  Fot»4MtiAetioft weraade  two 
go  Qpfinta  the  dmlkiberaiid  stand' whenS  the 
witnoaaca  wews,  and^hey  spoke  as  knid  as^peoi- 
plo  do  WMaHy  wtaea  wy  dinooime,  apd  I  am 
sore  I  could  neitfacr  perceire  what  they  said, 
■or  see  thsBi^  iDiiHitf  IfWiNH'tilltee^  ibor  steps 

JntLDolhu.  ThoUshftooMaiotteihyyoor 
ieatin§^  upon  the  matfcet. 


Iwt  IMlMk  ^ah^  Mileii,  I  would  pot  you  in 
iMM^of^Ott*  idrimg}  ffodiiioa  thoae  two  wit> 


noMllAtiMlPofMdmsad  M'llrTt  GocMgwe's 

(Kr  Alitei,  I  havenone  of  those  wkncsBcs. 

Just,  Dolb,  Certainly  these  witnesses  would 
he  as  matetial  as  any  yt>u  can  have  to  do  it. 

Sir  MVet:  I  have  them  not  here,  npy  loid. 

Just.-  Doki9n;  JVay;  that  is  becaiise  yOU  dart 
not;  the  iHng'» cotmsel  WtH  pto<^  that  what 
they  SDok0  they  were  hixi6d  to,  and  h^  mo- 
ney fktn  sir  Tho.  ©aacoigne- which  they 
coofesstd.  ' 

»ir  JWiV«.  ifyhnd,  ibey^a&ade affidafk  of 
it  '  . 

•Just.  Mhdkm,   Though  they  did,  yot thfy 
confessed  they  werehiml  to  It.  •  ' 

The  lady  Vav9S9ur  jailed  SiMd  examined. : 

■ 

Sir  MUes,  •  My  lord,  1  e^l  my  hkdy  Vavasour 
to^ toH, whether  sit*  Hitter  was  thereat  the 
consult  they  tell  us  of  at  Barmbov.  - 

Just.  Doiiftn.  That  Will'  be-ha^«for  terto 
do ;  but  call  her  in.  <Wli0  was  crffed :)  but 
speiiking  so  low  She  could  not  be  heard  by  the 
court,  and  standbg  beside  Mr.'  Justice  Dolben* 
h^  repeated  her  words  to  the  cotirt.  My  la^y 
asith  this  gentleman,  she  betiorpis  her  husbahd 
was  not  theroi  in  any  part  of  the- year,  becaMao 
he  was  indrm  at  York.  Now,  gentlemen,  I 
would  only  know,  whether  that  1^  cohdiisive 
evidence  when  it  is  only  possible.       • 

Mr.  Jf^^'^f/ qalled  and  eyamine^i    ,' 

Sir  AfiTftjt,  Mr.  Legget,  -pray,  what  money 
wouki  Blr.  Bplron  have  given  you  When  I  was 
taken.'  •       '        •' 

Lefrget*  Mr.  fiolreti  idesired  tne^  to  lend  his 
wile  some  money  $o  goto  market  <iith,  atrd  Idul; 
the  same  day  between  Tadcasfev  and  Yotk, 
Mr.  Bohtm  asked  me  what  allowance  JDir.  Gates 
had ;  I  toUi  him,  I  beard  he  had,  500^. «  vear : 
andhe  answered,.  I  deserve  asmoeh;  lor  I 
have  done  as  much  good  as  he :  i^l'w.a^f  going' 
ihr  York,  I  met  with  Mr.  .Mowbmy,  and  it. 
radEnBg,I|nt  in  at  TsdOaster ;  when  the  rain 
iras  over;  we  set  forward  for  York ;  said  Mr. 
l^oWbrfMr^  ^f r«  Behon  bath  senttiMr  toe;  si)  I 
went  to  Mr.  Bokon  to  the  George,  and  he  sent 
f^  A)U,;MQH'hray,- anil  he  pulls  out  hisifitor- 
mutiiui,  and  aAer  he  had  read  it^  he  asKed  him 
if  hektN^  aM(f'throg"of  that,  and  he  siuci,  he 
dkl  not  know  (4*lt. 

Just.  Doibtn.  Well,  what  is  this  to  thep«ir- 
pese  f  (Hd  you  hear  him  say  any  tiling  i^fainst 
sir  Miles? 

L^get*  1  hiwe  hesrd  Mr.  Bbk'on  say^  that 
he  had  notfling'  to  say  agunM  sir  Miles-  Staple- 
ton>  but  only  he  had  m^e^ot^  h«s  esfeateto  iir 
John  Daney. 

JwA^'lMben.  How  came  he  to  name  sir  Miles 
toyoof  '-•    —  -         '- 

Legget,  He  voluntarily  told  me  of  it,  wiken 
we  went  to  AHertoti  to  ap'^arehend  «ome  priests ; 
and  when  1  returned  1  told  him,  I  took  W •one 
of  these  petsons,  old  Mr.  Metcalf ;  and  he  study 
he  cared  not  if  I  had  but  taken  but  oneAdUy« 

Just.  Doibtn,  You' tnust  not  talk  «f  this 
fiwhion. 
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lie  is. 

%f  the  cIhi^.  Do  yoo  any.  B«lr^  read  i^ter 
liM  iitfonnMimi  to  Mowbray,  tnd  be  sisd  he 
knew  nochmflrofit  asto  air  iRiieBStMNion  f 

lAiggeL  No,  mr  lord,  hwt  of  iirTho.Oas- 
eoigne;  betelceirhim  noChhlgf,  my  tord,  but 
agunst  sir  Tho.  Gascoigne ;  tihet  they  sliettt 
out  ^dhad  been  togedier,  Mr.  Bolroli  told  me, 
air  Miles  Stapletonwastobetakenintacbstody; 
diid  he  iiaid^  jou  may  as  Well  b^ve  it  as  another, 
but  I'll  ffo  half  suips  with  you :  at  last  he 
toM  me,  if  I  have  100^  of  air  Bfiles,  yon  shall 
ha^e  twenty  of  it. 

Just  Dolben.  Had  you  any  w^ntnt  at  that 
time  to  take  sir  Miles  r 

Le^get.  No,  my  lord. 

Boiron,  I  know  nothing  of  any  such  thing. 

Mn.  EUi.  HolmacaJM  and  examined. 

Mrs.  Hofmes,  An*t  please  yon,  ray  lord,  at 
i6t  Tho.  Gascoigne*s  trial,  Mr.  Bolron  and  his 
wife  they  were  al  our  house  at  dinner ;  after 
dinner,  tney  asked  me,  if  I  would  go  to  sir  Tho- 
mas's trial.  T  answered,  yn ;  so  Mrs.  Mow- 
hrky  came  and  called  her  hndMnd  out  of  door, 
And  I  asked  her  idN>ut  sir  Tho.  Gnacoigne,  and 
ahe  said— ^ — 

Just.  Dolben.  Tell  us  what  she  s^d. 

f     Hobms.  She  said,  they  were  hard  people ; 

but  she  thought  they  were  innocent  to  the  plot, 

and  she  had  nothing  to  say  against  them,  as 

OvA  shall  judge .  htt  soul.    Then  another  time, 

my  lord,  after  Bolrpn  came  from  York  he  met 

me.    How,  now.  sister,  I  understand  you  are 

to  be  a  wimess  against  me  at  York,  but  if  yon 

will  be  kind  tome,lMI  be  kind  to  you,  and  speak 

as  faTonraMy  as  I  can ;  and  he  said,  tf  he  had 

.  known  he  should  have  been  no  better  rewarded, 

he  would  never  bare  been  a  witness  ;  the  devil 

*ahould  have  been  a  witness  as  soon  as  he. 

JnM.  Dolben,  Against  whom? 

Holrhcs,  Against  sir  Tho.  Gaseoigne  and  sir 
MBes,  my  lord,  and  he  bid  me  be  careAd  what 
Iswore ;  fbr  if  we  did  swear  fake,  he  wotdd 
hare  i^s  at^he  piHory,  and  uidess  I  would  wMtv 
what  1  had  said  in  my  lady's  trial,  be  wooM 
{rnnish  me  sufficiently. 

Just.  Dolben.  Who  said  this,  know  yon  P 

Holmes.  Mr.  Bolron,  my  lord. 

Bar.  Otegory.  Where  doyoU  liteP 

Holtntt,  I  Icre,  my  lord,  m  Baldwin's  Gar- 
den. 

8ir  Tko.  Stringer.  Did  yoo  ever  tell  4ny 
that  If  they  would  eome  and  swear  against  the 
evidence  against  sir  Miies8tapleton,  they  ahoaUi 
be  sufficiently  rewarded  ? 

Holmes.  ?Jo,  never  in  my  life. 

Sir  Miles,  When  did  you  see  me  last,  Bot- 
ten? 

Bofron,  1  baTeaeen  yon  m  1678  several  times. 
Just.  Dolben.  He  hath  seen  you^  piwon. 
Jhtron.   My  lord,  I  have  seen  him  al  Bam- 
bow.hftll  in  1678. 

Sir  T^,  Stringer.  Yonknoiridr  Ulka  Sta- 
pletonf 


•  Bofr«Ni.  Tba^vMj  w«y  «idlhg»»i 
times  talked  with  hmi. 

mtMHu.  id«Bit«t*  know  Irheibirte  bath 
seeuiif  Tbo.  GaweigBeaatf  ■!  iftKjeiii  atnat 
imy  thing  f 

BdlHm.  No,iiet«iAoat)i0plotliD]temit. 

Sif  MUis,  Hetw«reiA8irll]«.0«aceigiw>ii 
trial,  he  he««l  ide  and  air  ThooMi  dinooMt 
abottt  Gates  and  Bedkie. 

Jdsi.  Bo^mi.  W«B,  bow  material  iM  ibm 
be? 

SlrJITjAw.  IfthdllpMiv^tiMtheiMM'fakw; 
fbr  sb  Tboma*  and  I  were  ne^v  tog«lker  siAea 
the  pkrt  broke  fi^rtb. 

Just.  Dolben.  That  is  hard  U  do. 

Bar.  Gregory.  Yra  hat d  an  excilisiltHitiieaB 
that  can  swear  that  * 

Sit  Mitei.  In  all puMMify laAA dt Hi  > 

Just.  Doiben.  Btttthatibiist  ttoigobipibrt  a 
positive.    WeH,  have  yon  doae  P 

Sir  Mitts. '  There  ia  onothtr  witaaaa  «r  twa| 
ifltbenoltdotedimia. 

Just.  Dolhen,  No,wewiUitagrlM»  aidq^ 
if  you  please. 

JMMft^Cw;>e»*«iiM  iadaibmiiai. 

Cooper^  My  locd,  all  that  I  caa  say  js^  we 
having  been  at  Autherion  fouc,  we  i^  with 
Mr.  Mowbray ;  knowing  himt  and  beiitf^  a^ 

attainted  witn  him,  pray  said  !»  whemer  is 
ftere  any  thing  of  a  truth  in  this  that  Bolron 
swears  against  sir  Tho.  Gascoigne,  or  no  ?  No, 
saith  he,  he  might  aa  well  have  sworn  it  against 
you,  or  .another  person  ^  for  I  have  boea  in 
the  house  as  long  as  he,  and  I  never  knew  any 
such  thing. 

Justice  Dolben.  This  was  l^ore  Mowbray 
had diaoorefed  anything;  for  Mpwbray  was 
then  a  papist,  and  had  taken  the  oalL  of  se? 
crecy  :  Besides,  it  is  not  much  what  Mowbnqr 
said,  he  was  f^in^  on  a  high-way :  ft  it  haa 
been  before  a  justice  of  jpeace,  or  ff  he  tiad 
been  upon  his  oath,  then  it  had  been  more  ma- 
terial » 

Madam  Sherebum  called  and  ezamioad.'.  . 


Sir  Miles.  Madam  Sherebora,  fmy 
what  Bolron  said  at  yoor  haom. 

Madam  Sher^^m.  Mr.  Boin>a  abdMisr- 
bray  came  t»  onr  hooae  ante  tlw 
•earehingfbr  piiais^  and  Behen  leak 
parcels  OT  silver  away  with  him. 

Just.  Dolben.  Away,  away,  if  you  hava  any 
thhigaffaimt  bhiiMiriM  behalf  of  this  oaatle- 
man,  Madam,  apeak  it ;  bat  yon  weaUnrai 
him  a  dMcf,  and  «ty,  he  wept  ia 
priests,  and  he  slote  moaey  frsm 

lfod?*f»ayi    WvwaatloaeaklbrpMala, 
we  took  some  chalieas  and  aHHV  pofM  IrihIniB 
away. 

Justioe  Ddflim.  Do  not  spend  ^Mi%  and 


our  time  in  saying  that  Bah  an  knd'MearfM^ 
were  knayiah  ao^rs ;  we,  it  Qiair  be,  are  guilty 
of  extravagances  in  that  partfeular. 
Baren  w^gmy.  Vkm^  theauri 
Aeyfaa?ebaaft  rvf  had;  tlMfleofcllM 
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rfiiyeiy,  ttd  il  k  as  01  « 
or  writ  io  m  §&w  woidt. 
JaMiM  JMftrfi.   I  JOmw  tbey  hsve 

Well,  have  joa  any  uMire  wil» 


Sir  Mii€$^.  I  cia  pfotkuoe*  mj  ncirlAaqn 
and  tbose  of  the  okuroh  ot'  Bufffauid,  Uuit  can 
fltr  BO  etimifiwi  tbaft  iImi  I  have  been  of  good 
benaviotir. 

mr  no.  Simmer.  It  ia  merafijr  coneliMM 
kf  allt  A»t  air  Milea  faatk  been  a  vary  food 
mafc  nail  lie  fell  iito  dna  great  actioD. 

iaaiaoa  DMem,  3reliter,  kar^yvw  any  nnere 
laeay?  If  not,  rUpiooaed. 

8v  7^.  StrinMtr.  Only  I  dMta  that  Dixon 
obA  Vf  ilite  eiiay  be  called  in  to  aweartlMtt  tkey 
were  hired  at  flR  T.  Oaaooigne'a  Trial. 

JiMMn  DMm.  Gall  Ifaem,  then. 

Duron  called  and  sworn. 

8ir  Tk».  Shinii^^  Pray  tell  tnr  ferd  awl 
the  juiy  what  intMaaea  WMe  hiied,  and  who- 
Iher  yoo  men  hired  to  teetify  for  nr  T.  Gas- 
floiifiieor  nof 

Vhom,  Mv  lord)  ht  Novemher  16r9,  John 
Bnilyaent  John  Willnnao»  ftir  me,  and  when 
I  came,  there.  Betley  was  there ;  and  they 
denred  me  to  go ;  and  there  caUed  me  Into 
tihe  garden,  and  asked  me,  if  I  would  be  a  wit- 
neselbr  sirT.  Gascmgne,  and  woold  give  me 
40f. 

Wikon  <»Ued  and  sworn. 

Sir  T%o.  Stringeir,  Were  you  offered  any 
thing  by  Mr.  Babbington,  to  be  a  witness  ibr  sh- 
Bfilesf 

WiUon.  I  WM,  my  lord. 

^  ThtK  Sttinger.  Pray,  tell  my  lord  what 
ye«  wene  ollhred,  and  what  he  wouM  hare  you 
say. 

JKnm.  Batley  would  hare  him  to  be  a  wit- 


Jostice  Dolben,  WeUj  btit  what  was  he  to 
fayf 

Pijpn/  He  was  to.  say,  he  never  saw  Bohtm 
twr  Mowbray  at  his  house.  Saitb  Bailey,  I 
nHWthemattlie  door.  Thou  never  didst  see 
ehem  in  my  hoaee.  Yes«  sailh  he,  I  eee  them 
iNwe,  and  my  lord,  the  third  time  befiire  they 
^^BfWted  he  might  say,  that  in  1679  ho  eame 
wt  and  tbmid  thmu  there.  This  he  pressed  on 
eno,  telling'  mo,  it  waa  bat  teUiog  a  he,^  tor  no 
oath  wee  reqnirediii  fhie  oase. 

Bavan  Gr^ory^ .  Did  Mr.  Babbington  ofllbr 
Toumency  r  What  would  he  have  yoo  to  tes- 
tify te  it? 

JbsIibo  DoUfen*  Whatmooey  woold  he  haf« 
gmnvour 

H^i/avi.  Be  would  have  gh«n  me  lOl*  and 
Hicherinir  nroftiwl  me  l0i. 

J\Ktico  JDo^kn.  Is  Babbington  a  BohdUir  for 
sfrMileeP 

JMpWi.  YeO)  ny  lord«  here  he  is> 

ZKiton.  Batfey  did  press  me  to  aaV  agnhi, 
that  he  neveir  dMaoo  Mt,  Bobran  and  Mss^y 
ia  Us  howoy  ttod  he  ttadeit  ec«it»iraBee  of 


Christ,  tangiey  and  Rkkard  Cocker  catted  and 

sworn. 

Sir  Tkp.  Siringir.  Pray  tefl  my  lorde  ani 
the  jury  wliat  you  have  been  pro0oredy  md  bt 
whom,  to  give  endeace.for  sir  Miles. 

Ckr.  LtmgUf,  Mj  lord,  an't  please  yoo,  I 
kept  #pubbc-house:  so  William  Batl^  anl 
John  Boos  eame  and  ealed  for  a  quart  of  aJe, 
and  this  Richard  Cocker  vras  with  as,  and  he 
said,  if  you'll  go  and  be  a  witness  ibr  sir  Wim 
in  dmse  things  wo  shall  direct  you,  yoo  sbaO 
have  a  con^  of  oxen  and  bilf  a  seoro  of 
sheep. 

Bir  Tho.  Stringtr.   Who  proffered  yon  Ais? 

LangLey,  Will.  Batley  and  Jfohn  Gross. 

Cocker,  Well,  it  is  the  aame«  my  lord,  I 
went  with  him  into  his  l^oose,  and  he  profferad 
hkn  a  oouple  of  oxen,  and  half  a  seoro  of  sheep, 
if  he  would  be  a  witness  forsir  MilesL 

Mr.  jBoyju  oaBed  and  sworn. 

Bir  no.  Sinnget.  Speak  whether  Wti 
Holmes  wonid  have  had  yon  to  hato  reeanlid 
any  thing  wnaet  air  Miles. 

B§yns.  Blie  profibred  roe  sioee  I  eaase  hitb 
the  kingdom  of  England  thieoaoore  nonnd  m 
year  to  have  holden  my  toncue^  if  1  nod  any 
thing  to  say  againat  su-  MIfos :  I  told  her  not 
whether  I  bad  any  thing  or  no,  uid  she  prof- 
Ibred  v^  eoL  par  aan.  Mrs.  Hewit  said,  she 
would  give  me  more  if  I  would  say  nothing 
against  sir  Miles. 

Just.  Doiken.  Did  they  make  an  aaovr- 
aace? 

B«yn#.  I  asked  Uiem,  do  yon  knowanelher 
gentleman's  parse  ?  They  said,  they  knew  ft 
verv  well,  that  he  would  give  it. 

Sir  Milts,  Pray  1ft  Mrs.  BohDee  bo  oaBed 
again. 

Just.  Dolbem,  Well,  she  denies  It.  Whal  is 
thatHewitP 

Baynt.  He  asanried  another  of  my  daogK- 
tern,  my  hnd. 

Just.  Dolben,  She  only  appeared  aesloas  Ihr 
sir  Tho.  Gaaooigne*  and  she  wouki  bo  the  sanne 
lor  sir  Miles  Btafdeton.  Have  you  any  4di^ 
more,  sir  Miles  P 

Sir  MtVsi.  No,  my  lord  $  only  Mrs.  Helms 


Jnst.  Dolhen*  She  doesoo* 

Sir  JUi/st*  I  havenotso  Hsvch  to  say  agnhist 
Mr.  Bayns. 

Just.  DoHen.  I  do  net  hear  he  saift  laq^h 
against  yon. 

Baron  Gregory.  He  had  got  his  money 
pretty  easily  if  he  aaid  noAing  more  againet 
yon  ;  be  had  searoe  earned  his  money. 

Sir  Miki.  I  desire  the  jury  mar  eonaider 
wlnt  eredtt  was  given  to  their  evidsnoo  Ibr- 
merly  hi  the  former  triak  )  for  I  speak  seri« 
oiislyt  I  nevorepiAe  any  such  thing,  nor  was 
over  at  any  eensuh  abont  any  sooh  Aiog  )  I 
beUevo  tfa!sre  is  none  that  knowo  me  wil  N~ 
Hevoit* 

Jhst  D0/IM.  Isihatatl^ 

Shr  Mk$.  The  evidenee  it  very  bBptepir ; 
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I  never  thfii^jht  ill  aguli^t  the  klag  in  wj  lifti ;  )  ar  WIes  StapUton,  that  lie 


him 


what  reason  was  ihr  rc  lor  it? 

Just.  Dv'bcn.  No  reason  at  all  that  either 

^on  or  any  |»a[)ist  ahouid  do  i^^but  ouly  tiaxMigh 

«he  mad  i'wxy  zeal  of  th^  Jesuits  ;.  ivr  ever 

since  the  refonnatioii /on  have  «iiy(»jred  your 

estates  and  ruUffioa  withoujt  a^y  iiHiJisstatJoii ; 

jhtti  you  could  not  eariure  we  should  quielly 

,«q^  oar's.    But  if  you  iiaie  any  ontter.  on 

R^ord  against  then,  we  will  laearit.  .  Ifcinay 

ht  you  will  bay  he  is  an  idle  ieOaw  and  the 

jijke  ;  there  will  b^  no  end  of  sncb  reflectioaa. 

Banm  Gregory,  You  see  what  is  ficodueed 

on  your  belialf,  sir  Miles,  though  not  by  your 

(directiony  yet  on  your,  bchali*,  and  they  said  it 

was  but  telling  a  ue.  .  . 

^    8ir  M'iUi,  No,  nif  lord,  not  I »   I  n^rer 

^ave  any  such  direc&ms.  . 

Just  Dolben,  QeQtkinen  of  the  jury,  ^u- 
Miles  Stapleton  stands  indicted  for  a  rery  foul 
treason,  Mr  endeavouiinff  to  subvert  the  go- 
remment,  change  the  rengion,  and  to  bring  in 
Mq|ieratition  and  idolatry ;  which  he  could 
.neffT.do,  without  oompassing  the  death  of  the 
Idn^,  he  being  the  only  obstacle  ui  the  way. 
This  ia  bis  chiugc«  The  proof  oi'  this  depends 
jiipon  Bolron  and  Ifowbray :  Mr.  Hnuth«  the 
tot  witness,  be  only  relates  he  hath  been  in 
Konie  and  France,  lind  among  all  the  jiriestB 
lie  conteraed  with  there  was  such  a  design  on 
ftot;  but  against  sir  Miles  he  knows  notbing, 
Jbat  things  told  him  b^  Mr«  Thwbig,  which  I 
'  must  t<?n  you  is  no  evidence  against  sir  Miles 
StapkUi^l    Bolron  and  Mowbray  do  posUiv.ely 

swear  tho  thin^T  as  plain  as  any  thing  can  be ;  .    w  .  , 

Ihey  botli  swear  they  were  present  at  several  I  have  talked  before. they  changed  their  r^Ugtom* 


at  Uaruibow-haU  ;  you.  have- 
deliver  this,  andhmuse  it  wasi 
lerial  we  desired  him  to  speak  itk. 
sj^ain :  Bokon  deuies  it,  he  never  teld 
xHowhray  c^ndd  swear  ;  «o  ibat  dsynila  vpoD 
the  credit  oi' the  wiiaesses.'       "  .  ..    ■       i 

8ir  Thonaa  YarboMigh  teUs  withatBobea 
came  to  him,  and  kiiocked  him  up  oufcei'hed, 
tbrnis  wavwalUvseorch  tor  Auhmni'  a  pnmt, 
who  he. said  was.  aA  sir  Miies'a^ADdJheiEenpaB 
be  asked iM it  h»  oouid  Idl  «iy  iku^^mx 
Miles  8lapk|0Bi  ,«nd  he  «id.  1104  witk 
asseverationa ;  now  if  that  inlnnuiticii 
thii,sainetiia(wasMfitlo  Mr.,  l^owdir,  tbtti  it 
ia  «f  n*  sueh  »-eigfat«  aad  ii  hath  libcts  *pe»> 
supposed  hy  the  kiDg^'a''eettlisel,  th«(t  antlW 
maa  might  toig^  hlmiil^  seitecwaa  there 
any  thing  in  those  papers  relating  to  sir  Mto. 

And  my  Udy  Yarbrough  being  ia  bed  in  the 
aime  chamber,  she  saiih  she  heard  the 
papen  rnd,  and  her  husband  asked-  him  of  air 
JMiles  StopleitOD,  but  he  denied  that  he  i^as 
concerned  in  the  IHot :  and  she  aaith  further, 
in  the  aftemoom  a  gentjemau  brt>H^  him 
into  the  porch  where  they  were  sitting,  and 
the  gentleman  asked  him  who  ^tc^  pfctlers, 
but  he  woulJ  not  tell  lum ;  then  .he  asked 
him  if  sir  Miles  Staplelon .  was  .concerned, 
and  he  positively  denied  it»  Th/i;»e  things 
hang  not  well  together,  I  know  not  how  to 
make  any  observationa  upon  it ;  he  denies  that 
he  snid  so,  %ey  say  he  did.  The  rest  of  the 
'  wi^n^sses  are .  not  very  much  material ;  j^nlv, 
as  I  toU  you  before,  what  talk  ihegr,  wqmM 


consuHsy  Yhere  it  was  resolved  the  king  should 
lie  killed,  and  that  sir  ftliles  did  agree  to  i^, 
and  «hd  agree  to  contribute  20Q/.  to.  carry  on 
tlii!)  design.  Captain  Bayns,  being  exammed, 
,  he  sailh,  he  did  really  see  Ax  3Idca  at  Batm- 
bow-ball  at  that  time,  but  h^  doth,  not  know 
.  whether  it  wag  about  that  or  |iOa     . 

Againkt  this,  sir  Miles  saith  it  cannot  be  ; 
hut  this  is  an  invention  of  Bolit>n  and  Mow- 
hray  ;  ttud  to  prove  ilils,  he  produ^th  several 
witnesses,  that  Bobon  should  dmny,  and.  that 
he  siMukI  tM)foetimes  say  that  m  Tho.  Gap- 
coiffne  knew  nothmg  of  it ;  sometimes  that  sir 
Miles  kJMw  nothing  of  it :  I  must  tell  you  at 
this  time,  that  they  were  th^n  discoursed 
withal}  dieyatthajt  time  were' papists  them- 
selves, and  lay  under  the  oath  of  secrecy. 
*But  oow'  here  are  three  ttitnesses,  sir  Tho. . 
Yarbnitigh,  my  hdy  Yaibrough,  and  Mr. 
Ladder ; .  and  they  do  speak  as  much  as  any  of 
the  other- doth  conoenimg  Bolron  and  Mow- 
bra}^,  and  ihey  mtk.  it  when  it  was  a  time 
•  pvivm^ntv  for  what  they  spoke,  to  a  justice  of 
peace  at  that  time  seem«  somewhat  probable: 
.  you  heard  what  Mr.  Lofvder  saith,  t^ey  came 
to  him  t»  aeeuse  tliem  the  25th  of  January 
•19lPiltnA  he  put  them  off  for  that  time,  and  he 
ffives  you  reasons  why  he  did  it ;  and  then  he 
'  fiiitigti  an  tvrder  o^  council  to  examine  Mow- 
'bmy,  and  he  telhr  him  what  Mowbray  would 
riatfdha  «db  him  he  wmU  swear  against 


there  is  nothing  proved  agamst  then^  bnt  tWj 
are  good  witnesses  inth^  law;  thej^.  ii,.  no 
reoo^  nor  (leijarifjs,  nor  any  thh^  4s«  iktf. 
takes  off  their  evidence,  tb^  have  swoib  it 
several  times,  and  standi  io  it*  Itl^w  ypu.have 
heard  and  taken  notice  what  objections  Junr^ 
been  made  against  it,  .      .r  . 

Baron  Gregory .  My  brother  has  opened  it 
sofulTy,  1  shall  truuM?  you  with,  ysryjittle^ 
only  to  let  yon  see  that  my  observatioDS  were 
lh<5  same,  ud  that  I  coseor  io  «iie  evideBce 
with  my  brother ;  for  there  ia  tutt  e^idsnct 
Mj^aima  the  prisoner  at  th^  b«r»,  The..ma|ter 
iS&y  swear  is  treason  of  the  hiffhest  aputinneimar 
ginabie:  there  are  hot  two  that  swetr.|ioeio 
Uvely^^bat  thev  sweaTi  of  several  mnsuitB,^and 
of  the  barticuJani  tbat  were  afjpeed  o%,hy  air 
Miles  Stapleton  for  the  carrying  it  on  ),  and 
there  is  no  m|Uep«l  wilnaa8ea.amQa|,.|facni. 
For  the  latter  witnesses  of  theur  den  ving  of  it» 
it n^ust bebts^bre  thay  were  i»f  tbia  {Wqataot 
religion  ;  when  they  were  concerned«as  puich 
to  conceal  it,  |m  ^y  pei-soHs  tbait  weie  ^idlty 
of  it :  besides,  in  a  diacaniae  %  i^ai|«)M  ml 
bound  to  tell  a  neighbour  all  thia^  ^hafb  he 
doth  know,  he  cannot  be  sale  to  teU  ittpilt  piiv 
vate  person  at  ibat  timew  It  is  very  tni%  aa^ay 
brother  hath  toU  you,  Uiey  .were  n^seliwid  irit«a 
they  ducovered  it  th^  would  h»v^faouiit7  ftr 
themselves :  I  suppose  they  jnwW  9fi^  Dare 
feared  sir  Miksflymg  from  beiPg  apprrhindwi  t 
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bnt if  air  Miles  wis  st  lafsre  they  ita^V  hkre 
f«iBre(^«t.  BflU  when  thcfyr  came  to  be  oxamkied 
ofMii  their  oaths  hefbitf  Mr.  Lo\i^ler  ftUd  Mr. 
l^daly  tbene  coaM  uot  be  tkiy  thtnn:  Yo  e^ensc* 
thiCMi ;  it  is  ttWe,  to  my  «pprehtni«ioi)«  there 
was  iK»  pmhable  tteaiiorKi  why  thps^twi*'|^<ilUt»- 
oien  should  a<ik  thenv  if  «ir  Milc^'wera  con- 
ccvfi«A  iu  the  Pk>t ;  tor  in  the  inlbrrfNri  ion  tiiey 
Bttwliig  tiame  wsa  not  mentioned  ;  thus  tb€y 
were  as  nmeh  afraid  as  sir  Miles  wafi,  it  may 
be  ;  it  was  their  card  of  him,  knowing*  ulnit 
rel^Mi he  was  of,  and  knowing*  him  to'  be  ne- 
laladtomr  T.  Gaacoigwe.  Naw  it  doth  depend 
upon  (he  credit  of  what  they  have  sworn ;  "they 
deny  what  is  chargod  ti|ioti  them  by  these 
ganthmsdn ;  by  sir  Thomaft  Yarfcvoiigh  and  by 
ny'lsdy  t  «n(f  it  is  true,  Mr.  Lowder  was  as  a 
mayinlnite-tso,  and'sir  Thsmas  was  as  a  ma- 
gistrirte  too  ;  H-'istnie,  he  was  not  upon  the 
fittUMinaiisii  of  them  npon^oath  sit  that  tkne, 


tha-cfore  that  was  not  a»  before  a  ma^strate ; 
but  Mr.  Lowder,  Hiey  came  to  hint!  lis  a  mafps- 
tralt* ;  therefore  it  must  be  for  you  to  eonsider 
whether  or  no  there  might  be  a  fbr^Kfntness 
of  them  in  their  sjicak'mgr  or  a  mismulematid- 
ing"  of  tlwTO  ;  ther^  is  nothing  else  that  1 
kttow  can  tend  to  the  reconciling  of  it :  for  if 
tlwre  ^vere  a*  ntista^ze  by  the  one,  or  a  forgfct- 
fulness  in  the  other,  then  it  might  aher  the  un- 
derstanding ;  but  if  they  heani  well  and  re- 
knembcred  true,  then  it  will  be,  as  I  have  said 
before,  more  difiicult  to  be  reconciled.  But, 
g^cutlemen,  upon  the  whole  matter,  it  will  de- 
pend upon  the  construction  ami  reputation  of 
what  they  swear,  and  these  gfentlemen  speak, 
which  you  are  to  consider. 
'  Havrng  sworn  a  bniiiif,  the  Jury  withdrew 
for  about  half  an  hour's  iM^nsuhation  togfether, 
and  then  returned  into  Court,  and  gave  in  their 
Verdict  >iot  Guilty. 
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4€0^Thc  Triftl  of  George  Busby,  at  Derby  Assizes,   for  High 
Treason^  being  a  Romish  Priest :  33  Cua  rles  It.*  X  b.  168 U . 


^LH  B  court  hdng  sat,  and  the  usual  formalities 
pr6cedmg  business   over^   the   panneL  of  the 
Ctfand  Jdry  was  called  over,  and  nineteen  of 
theVh  sworn.    The  names  of  which  gentlemen 
of,  the  Gtand  Jury,  which  found  the  oill  of  In- 
flicbneiit,  kc.  agamst  George  Bodiiy,  were  as 
ftyfloWs :— Sir  Heniy  Eyery  of  Bgginton,bart., 
•«r  Robert  Cote'  of  Langwd,  hart.,  sir  Wil- 
fcAi  Boothby  of  Adibom;  kt.    and  hart.,  sir 
Hoh^  Clai^' of  Chilcote,  kt.,  WH'am  Fitz- 
faevbert  of  IV^in^n,  Honry'  Cavendi<ih  of 
TJoreb^dff^,  Winfath  Mhridy  of  Watler,  John' 
liAwfe  of  Di^nhv/ Wilftam  Berrtsford  of  Bentley, 
Johfr  AlleVi  of*  G^e^,  William  floplcinso'n  of 
BdnsaB,'esotih«sr';  Wlfliitm  l^e,  Lionel  Par- 
aha*r  bf  Dmhftete,  Joseph  HArrfhi'  of  YeaVely , 
JohnStuffin  of  Hopton,'lrfat'tWv  'Sfmiih'  of 
l>wfty;;3fdhn  Vrfrm  of  'Cromford,  Paut  Je>^- 
ldn«oi<,'<5'edrj^e  JJircJs  of  ^taiiton,  cfehtlenien.' 

TMludiptiiient  beiBg  biodghtiQle*  Court, 

'^VfSrR'Jf  mAssiH'  Cl^'olef',.  Isel  'Ge6fig;e 
BttMjjrfotteBar.    (Which  was  cfone.)"  '  ' 

'Cicrkof'^the'Afraijnimefth.  (iQorge  Bush^^, 
liold  up  th^  hatid,  '  (Whfch  "h^  delayed  to' do. 

•C/er*"^a^m/  Oedrgte' BusbV,  hold  up  thy 
lumd  *        •'    ■'•"'*  ■"*  •*'   *    '       '^••"  "^ 

•  1V!iich'hc^diJ!''ti6t  do^b'ttf  iH^did  thereof, 
pr^dtt^a  jietitibn  to  tne  court  to  this  erfecl, 
'Phttt'hewas  cHiiian^ifted  to  ihe  gibl  m  March 
fa^i  for  beiHg-'  a  jJonf^  prfest,  ^inH  that  great 

•  '^^  Ifee^ihe  Casiss  of  4?4imhi<Mi  ttrM  dthers,  V.  1, 
fi-nm  f  iof  touvW  i.ewis,  y.  t  p.  «49  v'of 
ThDi<i4i^  WMi«,  <lte  Whiteheidl  and '  otfi^t^, 
y.  Trp.'"Sll'r«f'*ir  Oertrge  Wskertian  and 
«ilM«rs; v.^ r,'  p.  '5W  V  nf  Caiarhss  Keme,  y.  T, 
^i  7W  f  of  jliidi*#"Brwwmtek  r.  7,>.  ffi ; 
tfenrf  ofWa^irffif 'Atkhis,  y.*'T;ip.-  nd'of  ttiirCdl- 


industiy'hadbeen  used  to  procure  witnesses^ 
swear  Qgainst  biin,  and  that  having  obtained  bis 
Habeas  Corpus  to  be  removed  ,to  Lpndon,  the 
under  shcriif  faUliig  sick,  and  being  since  dead, 
the  Habeas  Corpus  was  not  executed ;  he  prays 
he  majr  be  removed,  tp  the  ^inff*s  Bendi,.tJiat 
he  niay  havethne  tonn^e  \^is,  defence,  he  da- 
pending 'upon  his  Habeas  Corpus,  his  most 
material  evidence  to  clear  biin,  and  to  prove  his 
being^  an  alien,  l^ing  then  in  London,  Sec, 
'"BarOh  Street*  Mr.  Bushy,  notwithstanding  i 
must  proceed  to  trv  you,  t{ie  Grand  Jury  hay- 
tng  found  the  hill  bClla^era  ;  you  suy  youane 
an  alipn  :  if  tliatl>e  so,^  then  you  .are  without 

thisWofthegnhof  HIaZ; 
Bushy,  fhad  not  my  lEJabeas  Corpus^  fuid 

so  am  deprived  of  my  witnesses  to.pfoye  t^atJ 

^thsn  alien  bona.      "      ,  ,  \ 

■  Baron  6Vr<!e/.  If  they  prove,  yoq  not  a  Wh 

tli'/e,  then  the  Indictment  falls,  ,    •. 

'"  Thentl^t^erkofAiraigup^entsprooeededlp 

arraisjR 'theprisoiier. I   ,      .  .        .   .    ^ 

.    C^M.  GeorgQ  Busby,"  hqldpp^  thy  hwd, 

/wind)  he  did.),    '' IJiou  sUndes^  iachG^edW 

the  uaine  of  Oeoiipge  Busby,  late  of  Wesi-Jial- 

laniln  the?  6iunty  eJ*  JPherby,  .cAetk,  for  ti^at 

thou,  b^ing  a  sid^ect  of  yuc^.soyecfSg9  ferd.the 

king  that Ww'  isv  trnd'hemg    likewise 'hpni 

witiiin  tlp^  kingdom  of  Bng|ai^^  W^-  is|ade 

and  ^drdalned  s  priest, by  tlie  .authority  rifpivnd 

and  pretexv^edrrpo&.tW.Sae  oi'  fto«»e,%ifter  tl<^ 

fe^tof  theNatMity  of  8t.  John  BepOst,  i^  U)c 

'first  year  ofthe  r^gh  gf  qm  Isdy  Elizabeth, 

Ute  queen  of  England,  ko,  |infl  bdbns  the  J($di 

d«iy  of  l^larch,  ut  ttie  dSr^'year  of  the  r^^ef 

our  sovereign  lord  Chf^-lea  His  seoondi.of  Eng- 

1iind4'i»C9tlaiid,':rnince  and  IWdand  king^  d^ 

fender  of  the  ftiih,  &c.  the  l|aws  andstatu^  ftf 

this  kioj^oin'of  Bngland  httle  wet^iagf  nor 

th^  pifthisbfneuts  /m  the  ssnie  ^^untainad  wA,%t 

an  rtgarding ;  with  force  and  anns,  iSce.  at  tfie 
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tiiai«o»aiiIy,tbe  I6tb  dayof  MaivKintlwSad.liimHom,  g«^  George  Tridket,  |^.  ^ 


of  the  reign  aforesaid,  bath  bees  and  jre- 
iDaiMd,  contra^  lit  ilit  6na  of  die  stalvte  in 
thatcaa^nmdeaiHi  pvarided  ;  and  aninat  die 
peaoe  of  otir  sovereign  Idrd  the  long,  uis  crown 
anil  dignity,  ^." 

fiatvip  ^fre«tf.  Hoir  sayeal  tfio*,  Oeoig» 
Bm^j.  art  tbo«  G«ilty  ^  this  fietsny  aad 
treaeon  wfasieof  thoa  staadest  indicted,  or  Not 
GiiiUy? 

iMiF,  Thi9lBdictaMBt,nyk»d,]a«otfuU; 
itim:it4aiMithep«rtiouiar  casein  the  ataliite 
of  queen  Elizabeth,  viz.  diat  I  tDoicard«r»be<- 
ytad  0ea,  and  annthcr  point,  that  I  am  «  native 
of  Mm  Ung^'s  doaMnionB. 

.  Aania  Str€^,  You  may  be  made  a  priest  in 
England  hy  the  authority  of  the  tisbap  of 
Rome,  as  well  as  at  Rome. 

huiby.  How  can  I  be  made  a  priest  in  £ng* 
land  by  the  authority  of  the  bishop  of  Rome, 
where  there  is  no  ouch  authority  ? 

9aron  Street,  Yon  must  plqad  to  yow  la- 
dictmenttis  it  stands. 

Budgf*  Then,  my  )prd,  IhnmUy  beg  I  may 
be  allowed  oounse). 

JBarsn  Str^.  Jf  any  point  io  law  arise,  yon 
libaU be  allowed  counsel. 

Butbv,  He  time  and  place  U  not  sfecified  in 
the  IndictHient« 

BarmStredt.  Iftfatf  be so^  it  is  material.-* 
But  i^Km  view  of  the  Indictmenty  kwnslound 

CUrk  qf  Arraign-  Gooi^ge  Bnsby,  hold  up 
thy  hand;  art  thou  Guilty  nf  this  Indictinent, 
or  Noi  Guilty? 

Butby.  (then  holding  up  hiaJiaDd)  aud,  Not 
Uniky. 

Clerk  of  Arfuiaiu  Cnl|pik»|iow  wdtthonbe 
fried  ?i*-Ais^.  Br  Ood  and  any  GtmHry. 

Cltrk,  GodseAdtbsea|[OQddettir«cnnoo. 

Baron  5free^.  NowwewdlansifyonrobM^ 
tion^be  of  any  vnight;  jou  hear  the  Inmct^ 
roent  read,  wluch  was  lU  osdk^  heifl|g  n  aulynt 
fif  the  Icing^s,  boni  within  this  wshnj  you  may 
be  made  a  priest  by  the  authority  of  Roilie,  in 
Engfan^.  unlandy  or  Germany,  or  any  where 

else,  and  thut  witt  make  yon  a  pamt  within  this 
law. 

iBniiry.  I  am  no  notrre,  I  was  bom  beynnd 
the  sop. 

fimtkStrttU  Xour  being  nnaliro,  is  matter 
of  £m^  and  mnet  be  piDvnd.    . 

£tii6^.  My  lord,  imfvnlm^linTn  night  of 
lAalleiying  ^  jury. 

Baron  Sreet,  fijure  we  most  barn  Uie  jniy 
be^  ne  tet,  before  yon  onpt  ^hallengn  any  of 

fiwth#  jwy  haing  nailed,  Buibir  chidlengtd 
norimptarilT  neer|hnnnmUr  aflowodbydie 
Iiw.-->IV  imr's  Qouneel  4id  mggapt  a^unet 
Iwo  persons  only* 

Bei«ni9^wt.  Have  n  nare^fliiw  B«iby»  nt 

rm  peril  if  yow  Qbillmg'n  piifpiway  ^k^n 
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miah  Ward,  John  Roper,  Jfohn  Creswel|  gent* 
EdiDBund  Woodhead,  Anthony  Boitme.     « 

Then  Mr.  BH^^,  couenel  fo  the  long, 
opened  the  Indictment: 

Mr.  Bridges,  Mav  it  pIoMO  vonc  lordsbipii 
and  the  gentlemoi  or  the  jury,  die  prisoner  at 
the  bar,  Georape  Busby,  studs  indicted  for  high 
treason,  as  it  &  attedged  in  the  Indictment,  that 
be  being  hem  within  the  kinn''s  dominions,  and 
BMde.a  priest,  and  havinfif  receited  orders  by 
prelendfxl  anthority  from  the  see  of  Home,  dad 
the  iM  da^y  of  March  laet  come  into  tlm  rnahn 
of  fiogjaiidi  as  it  ia  1^  in  the  indictment,  to 
WesduAllain,  in  the  county  of  Dfirby,  and  there 
be  did  abide,  oontmry  to  the  form  of  the  sta* 
tute ;  and  this  ia  l^d  to  be  traiteroualy  done. 
To  this  be  hath  pleaded  Not  Guilty ;  and  we ' 
are  to  prove  it  upon  him,  by  the  king's  evidence, 
whom  we  are  now  to  call. 

Mr.  Cqmi^4.  Gendc^men  qf  the  jury;  ydki 
have  heard  the  Indic^cnt  iread  and  onened, 
yo\i  will  presently  have  it  fiitty  proved,  and 
highly  aggravatea  J)f  Q.ur  evidonoq^ ; .  for,  gen- 
tlemen, we  $batl  pnive  that  the  pnsoner  at  the 
bar  is  not  only  a  Popish  priest,  b\it  a  Jesuit,  an^ 
this  by  his  ow  n  /eont'essioa ;  and  that  his  najun 
was  insert^  in  sir  H'ilUam  WaUer^s  wairaol^ 
when  he  caj^oe  down  into  thi$  country  to  seareh 
lor  Jesuits :  That  he  has  heiSa  secret  and  dan- 
gerous coiTespof^ience  with  Harcour^  Jrelan4» 
and  ot^er  popish  traitors :  That  hn  has  been 
their  procuntor^  and  disbpr^  and  received 
^reat  sums  of  money  for  th^^. 

Gentlemen,  t)ie  prisoner  hath  been  f^  pg-son 
highly  suspected,  as  well  as  dangerous  iQ  tlye 
governmei2,  for  smne  years ;  for  treasonable 
matters  of  pother  nature  ihan  he  stands  indict- 
ed of,  haye  been  deposed  against  him'^ojiop 
oath  at.the  council  board,  and  thereupon  a  strict 
warr^t  to  apprehend  him  was  directed  to  Mr. 
"Gilbert  (a  worthy  gentltmian  and  justice  of 
peace  of  this  county .)  Mr.  Gilbert,  srentlemen» 
wdt  preaandytell  you  die  manner  of  his  talo^ 
him  m  an  obscure  place  in  the  roof  of  one  Mr. 
Powtrei'shouse-at  tVesthallam,  in  this  oounty. 
But  here  I  must  heg  leave  tq  digvess; .  for  I 
oannot  but  tsjbe  notice  of  the  mahcious  temper 
and  base  pmctioea  af  this  sort  of  men ;  for 
though  Mr.^  Gilbert.  •cte4  by  virtue  of  a.  war- 
rant from  the  Lords  of  the  council,  and  hatf 
ainoe  jnneiFed  an  .appmbatiQn  from  bp.  ma- 
jea^  of  what  he  di^C  under  the  liand  of  a 
aeeastary  of  states  yet  oould  not  those  peo* 
pie  %7Vr  |o  raise  ffdae  and  aeandatoiis  jsn- 
ports  of,  and  make  &Ibb  aocuaationa  against 
Jbim,^ii|HWi  thi»  yory  aooonnt:  bot  whniiait 
dmy  «ritt  »#  .do  to  disooumge  Piwitqetant»nM|- 


jnstnMea  Ireoiidaing  th«jr4ui;v4igiinit4nem*? 
|gi?Hftss»n<d>ingiat»bewiiJyqBdatjinoatbe 
»fMrt>wsisi^m<M'  of  sir  Ednandbncy  Gndney. 


Ant  jkf  prooeed,  ir^idamen,  wt  ohflll.  alao  jproae 
flo  9M,  dmt  |be.paeQBerg»iaAde«raMd  ^iw 
to  die  ovii  gofenunent  of  thin  nation^itfait  tr 
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woMmm  mfohif  aetthewi  Mr.  P<ivitrel,'to 
itketo  nsnch  as  the  wm  of  aUegianoe,  which 
is  aempfed  only  hy  «he  Jesuits ;  for  )  think 
ibeirseoiUrpnfiStBwiUgeneroUytakeit^  6en- 
tknua,  the  things  I  have  alresdy  opened,  are 
nutters  of  high  aggrsvatioQ,  and  c^ine  in  by 
wi^  of  iiH&ctment.  But  thai  which  in  this 
case  we  rely  upon  is  this,  that  the  prisoner  has 
hapticiied,  mamed,  confessed,  and  absolyed,  in 
the  Popish  way,  that  hejias  given  th.e  sacra- 
ment, and  said  mass  yeiry  frequently  in  his 
Popiri^  yestments ; .  and  fur  proof  of  this  we 
have  a  cloud  of  witnesses. 

GebtieQien  you  hear  the  prisoner  is  indicted 
upon  astalute  fnade  m  the  27ih  £liz.  *  which 
inakea  it  treason  for  any  subject  bom  to  take 
oiders^fiRoni  the  see  of  Kome,  and  afterwards  to 
ranain  in  England ;.  which  law  I  conceive 
was  BOl  only  made  for  the  security  of  the  go- 
vemment,  hut  also  in  favour  of  the  lay  papists 
Ibemaelves ;  for  though  several  statutes  were 
made  to  keep  them  wiUiin  the  bounds  of  their 
al^glatice,  and  to  secure  the  ^vernmcut  from 
their  villainoos  designs  ;  yet  it  was  experimen- 
tdly  found  true,  tfa«t  no  dan^rs  or  penalties 
whatsoever  could  deter  or  hauler  them  ftom 

etting  a^fainst  the  statie,  in  order  to  brinffus 
fc  agam  to  the  slavery  of  Jlome ;  whilst 
those  jittgli.ng  managers  of  dieir  consciences 
wei^  fitt&red  to  come  amongst  us ;  and  there- 
fore I  may  well  call  &is  statute,  upon  which 
th6  prisoner  stao<ls  indicted,  an  act  of  charity 
to  the  common  papistd ;  for  it  was  made  to  pre- 
vent the  dangers  they  would  otherwise  run  them- 
selves into^  as  well  as  the  nation.  It  is  true,  in- 
deed, gentlemen,  that  the  lively  execution  of  this 
law  has  (by  the  clemency  of  our  princes,  and  good 
oatare  of  the  government)  been  many  times 
susp^oded,  and  might  yet  have  continuecl  in 
die  shade,  had  not  the  popish  priests  and  Jesuits 
roused  up  this  sleeping  lion  against  themselves 
hy  a  damnable  ana  hellish  plot  against  his  ma- 
}egty*s  life,  the  true  religion  and  well  establish- 
ed ^ovemment  of  this  nation ;  the  reality  of 
which  has  been  confirmed  to  us,  not  only  by 
the  unanswerable  evidence  of  CoJenum's  pa- 
persj  and  other  loyal  proofe,  but  also  by  fif«- 
qucpt  proclamations,  and  the  uniform  votes  and 
leaolations  of  several  parliaments.  1  may  there- 
for^ very  weH  borrow  the  words  of  a  gpreat 
Bian  upon  the  like  occasion,  and  sqy,  that  at 
this  time'  of  the  day  it  is  much  better  to  be  rid 
of  one  priest  than  many  felons :  and  therefore, 
gentlemen,  if  our  evidence  shall  make  ^ood 
the  indictment,  I  hope  you  will  do  your  king, 
your  country,  and  yourselves  die  nght  to  find 
the  prisoner  guilty.  We  shall  call  our  evi- 
dence. Call  Air.  Gilbert  (who  was  sworn.) 
Pray  tell  my  brd  and  the  jury,  what  you  can 
say  ooncemmg  the  prisoner  at  the  bar. 

Gilbert,  My  lord,  I  dwaD  within  two  miles 
of  Mr.  Powtret's  house  at  West-Uallam,  the 

Elaoe  where  the  prisoner  was  taken,  and  have 
eard  that  he  hath  been  a  priest  in  that  family 
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*  The  Slatuten  inserted  in  the  Caseof  Brom- 
igUch,  vol.  7,  p.  794,  of  this  C<dlection. 
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sax  or  seven  yaaiBi  though  1  did  never.know 
him  personally,  nor,  to  the  best  of  m  v  knowletlge 
ever  saw  him  till  I  apprehended  him,  which 
which  was  the  16th  of  March  but,  the  verf 
day  on  which  the  judges  went  out  of  Derby  the 
last  Leut  assizes ;  the  first  enquiry  I  madeafW 
him,  was  occasioned  by  a  letter  and  -%,  mes- 
senger from  sir  Simon  Degg,  about  November 
1678,  at  wiiich  tinib  I  sent  a  warrant  to  the 
constable  at  West-Hallam,  to  search  for  the 
said  George  Busby,  but  he  could  not  then  ha 
found  f  a^  that  time  it  was  reported,  that  ha 
was  a  Jesuit,  and  concerned  in  the  plot ;  which 
I  had  reason  to  believe,  because  when  Mr.  Gray 
came  to  search  Mr.  Powtrel's  liouse  for  som« 
Jesuits  the  January  following,  by  order  from 
the  lords  of  the  council  (in  which  seirrice  he 
commanded  me  tp  atteiid  liim),  we  perceived 
l^Irs.  Powtrel  (who  b  Busby's  niece)  to  be 
much  troubled,  and  in  a  gi*eat  pasnon,  the 
cause  whtreof  Mr.  Powtrel  declared  to  be  for 
fear  the  said  search  was  made  for  her  uncle 
Busby,  who,  as  1  heard  afterwards,  was  then  i|^ 
the  house,  though  at  that  time  he  was  reported 
to  be  fled. 

However,  the  government  had  a  jealoua  eye 
on  this  Busby  about  two  years  agoy  as  may 
appear  by  a  warrant  from  the  Loids  of  the 
Council,  which  warrant  I  have  ready,  and 
humbly  pray  your  kMrdship  it  may  be  read 
openly  in  court. 

Baron  iS/reer.  Let  it  be  read. 

Clerk,  *<  Whereas  information  hath  heem 
given  to  his  miyesty  in  council  upon  oath.  That 
Geoige  Busbv  Ute  of  West-Ilallam,  in  tha 
county  of  Derby,  is  a  reputed  priest  an<l  Jcsuitt 
and  baa  Iiad  a  considerable  part  in  the  Ute  con- 
spiracy against  the  Ufis  of  his  satared  ma)esty« 
and  tlie  peace  of  the  government )  these  art 
therefore  to  will  and  reauire  you  to  r^tair  to 
the  place  aforesaid,  or  where  ever  else  the  said 
George  Busby  shall  be  found,  and  him  to  seize 
and  apprehend,  and  convey  to  the  next  county- 
gaol,  there  to  remain  in  close  custody,  until  ue 
shall  be  delivered  by  the  due  course,  of  law. 
And  all  mayors,  sbenlfs,  justioes  of  die  peaces 
constables,  and  other  his  majesty's  officers  and 
loving  subjects  are  to  he.  assisting  unlo  you  in 
the  execution  hereof,  as  they  wdl  answer  the 
contrary  ;  for  which  this  shall  be  your  war^ 
rant.  Dated  at  the  council- chamber  in  .Wiiiter 
hall,  the  19th  day  of  March,  1678.  Worcester* 
Clarendon,  Aylsbury,  H.  liondon,  2!^underiaiid, 
Essex,  Falcoabridge. 

'' JohkNjgkqam/'   . 
<<  Indorsed  to  Henry  Gilbert,  esq.  at 

Locko,  in  the  county  of  Derby^" 

Then  Mr.  Gilbert  proceedeil. 

Mr.  Gilbert >  My  kml,  1  received  this  ordsr 
on  Saturday  the  2^d  day  of  March,  1^& 
And  on  Sunday  aflemoon  1  sent  la  Mr...  John 
BagnaUof  Derby,  who  was  th«i  under-sharifff 
requiring  him  to  meet  me  early  on  Monday 
the  24th,  at  Mr.  PowtreVs  house  at  West-Hal^ 
lam,  about  some  anmest  business  lately,  sent 
down  from  tfaeJords  of  the  comM9ii»  wborawitlt 
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Ikvouv,  ^  f  migM  MttdHiaQfe  ffki  m  ikt 
aune plaoe^lbr  two  •ribree  diy*»  t»vmkm  Ite 
Itikst more  doofideitt, dutli might  iMlMra^ 
prelieiid  him ;  he  «gUl  dm;;  he  ooiM  jgi¥»  a* 
vuch  pelinisaloli ;  t>iil  iosii^,  that  they  o^glii 
ID  be  destroyed. 

When  all  the  hosinett  was  4oM«t  the  iM* 
siaes  on  the  crowh-aide  (whtero  I  waaohlitfed^* 
attettd)  <m  March  the  t5tfi  day  at  mf^  ffVWt 
lo  the  judge  agaih,  and  craved  hie  loidalun\ 
pwdonfor  presuming  to  aend  back  the  popUh 
things,  cantrary  to  l»  cfpimou ;  but  aeMainted 
him  that  I  intendel  to  go  after  them  la 
Weat-HaOam  that  night,  and  if  I  c(MiM  Mil 
catch  the  priest,  I  resoly^  io*hrittg  the  tame 
thmgfs  again ;  and  alUr  I  bad  Hsked  hiilard- 
ship  aom^  qiiestioua,  and  received  hfa  diMetiotta, 
I  cvne  te  my  own  ho«ne,  and  want  about  elareft 
of  the  doek  at  night  (wlUi  Jome  company  to 
aflaiat  me)  to  Hallaniii  and  aet twb  ipen  to  Waiek 
in  the  gaiden,  and  one  in  the  chufdi'yard 
(joining  to  another  aide  of  the  hanb^  to  aae  if 
mey  conid  spy  any  Kght,  or  hear  any  walking 
in  the  h^  or  AJae  floora,  when  InMoanoiaft 
on  the  other  6ide  of  the  hmiae.  Itfeat.atna« 
before  to  call  up  the  conatahle,  and  when  he 
and  two  or  three  more  oam^  t  knocked  atMva. 
Anne  Smalley'a  ^^dow,  about  twelve  of  the 
ok>ck  in  the  nighty  and  sttd  ahnid,  Mrs.  teaHagr 
openthedodin,  lamOometo  aearcb^  apo- 
piah  priest,  fjtte  sfartod  14s  albd  aaid,  fvha 
wasthereP  I  told  her,  it  was  I,aheknew  me 
well  enough,  I  dwdt  atLdcko.  Than  I  staid 
a  pretty  space  of  time,  and  called  afeiid  to  her 
again,  and  spoke  die  fike^  words  i  B^t  by  that 
time,  I  supposef  she  and  her  bedf^ldw,*  Mft: 
Braylsford,  wave  gone  to  ^ve  ^e  priest  nalioo 
and  to  help  him  to -his  hldiog-hole,  ihir  no  body 
answered  me;  then  after  a  pretty  uace,  I 
caUed  to  her  a  third  tim^  and  raqoivso  her,  in 
the  king's  name,  to  open  the  doors,  ibr  I  was 
come  to  search  for  BnsW)  the  Jesuit,  wfan  wan 
a  traitor  by  law,  and  if  snewoukt  not<^en  the 
doors,  I  w6uM  cause  the  constable  to  fHretiienf 
open ;  and  when  I  could  haye  do  Answer  ftoni 
her,  I  went  to  Joseph's  Dudley'a  chamber 
window,  and  ealled  there,  diarging  him  in  Jhe 
king*  s  name  to  op^  the  doors,  but  Acranawiaf 
at  all  was  returned  $'  Ibr  he  also  was  g^one  into 
(he  priets's  chamber,  and  found  AnnelSmalley 
busy  in  helpii^  Busby  to  aecmre  hlnu»elf,'asthe 
said  Jooeph  Dudley  did  aftei'Wards  infbrm  me. 

Aftet*  I  had  staia  afeout  a  cpiarter  of  an  hMir 
I  oommanded  th^  constable,  m  Uie  k&^s  )iame 
to  break  the  doors  oiilen,  which  was  done ;  and 
when  We  cameinto  tnepriest'-s  chamber,  1  ftimd 
the  fife  had  bei»  laldy  eztnl^iuahed.  tlieeoan«^ 
terpain  and  the  blankets  laid  m  ofmnised  heipa 
on  the  bed,  and  some  part  of  them  wami,  aoad 
some  part  cold  ;  ^e  upper  part  eftbe  IMiief 
bed  was  cold ;  ^ich  1  Wondered  at,  lh^  I 
put  niy  hand  nndenieadi,  and  the  bed  "WW 
warm:  for  they  had  turned  it.  I  lookej  jbr 
&e  pillow,  abeets,  cap,  &c.  hot  AiihefimB^ 
(as  1  was  afterwaida  mfortned}  khdl^DCS^  WH' 


as  he  camet  I  shewed  him  the  n^^frtmt ;  after 
wfaidi  we  aearehed  ^eiy  diKraitly  hi  every 
tMaceweeooM  aesu  hut  eoaMnot  find  him; 
dionrh^aft^rwarda  1  was  infimned  he  waa  tp 
the  Bouie  at  that  thne  also.  . 

About  August,  t0f9f  Mr.  Pbwtrel  obtained  a 
lioenee  fit>m*  his  muesty  to  trsvel  f^eyond  eea, 
and  it  was  cttafidently  repmtod  by  the  papists, 
that  this  Mr,  Busby  wasgohe  over  (00,  mso- 
vuieh,  that  when  sir  W.  Waller  came  bto  these 
earfs  in  January  1679,  with  vkurraiits  to  aearch 
tor  -Jesuits  (in  one  whereof  I  saw  Busby's 
name)  and  would  have  searched  at  HaHam,  1 
dissuaded  him,  and  did  assure  him  I  hdieved 
he  was  gone  beyond  sea,  and  told  him  how 
alten  I  bad  seanmed  for  him  in  vatn  ;  where- 

Zn  sir  W,  Waller  diverted  to  another  phuce, 
igb  I  have  been  informed  ^nce,  that  -  Busli^ 
Was  never  out  of  England  aince  the  discovery 
efthePlot.  *  ^ 

But  about  Chrdrtmaa  last,  and  smoe,  I  heving 
liad  notice  that  Busby  was  in  Engknd,  and 
^articuhirly  at  West-HaUam^  and  had  been 
neen  last  corn-harvest  to  walk  in  Mr.  PovrtrePa 
Varden  liith  one  Anne  Sraalley,  a  widow,  I 
flkooght  it  my  duty  to  make  it  my  ftirther  en- 
^pdry  after  hmi,  which  I  did  on  the  first  day 
of  Mfltrch  kst,  and  came  to  the  bouse  to  buy 
eame  wmmHot  my  eoal«pits,  and  then  brought 
five  or  six  persona  with  me,  and  sent  for  the 
nonstable  to  help  me  to'  aearcli  for  him,  whidi 
«w  did  most  part  of  the  afternoon,  but  could  not 
find  bhn,  tb<mgh  he  was  seen  to  be  walking  in 
tiie  garden  wimtl^e  said  Anne  teaSey  when  I 
dime  ficstinto  tbe  honae,  as  I  was  aBerwards 
informed  I  but  when  I  asked  the  said  Anne 
Analley  for  him,  she  affirmed  with  many  pro* 
t^'itotimu,  that  he  ww  in  Fknders,  end  not  in 
finghmd,  and  that  if  I  had  any  business  with 
him,  I  must  CO  beydnd  sea  to  hmi,  for  shehad 
Itot seen  mmfor  above  two yetfs;  tiioughshe 
lied  helped  to  convey  bmi  out  ofthegarden 
faito  bis  hiding-hole,  but  a  few  minutes  before : 
liowever,  I  proceeded  in  my  seardi,  and  fofund 
in  the  Gnamber  wheie  Busby  lodged,  a  crimson 
damaA  vestment,  wherein  was  padkedupa 
•tole,  a  manipleof  the  sany  (as  the  Papisai  call 
them)  an  altar,  stone,  surplice,  and  a  box  o^ 
wafers,  mass-books,  and  divers  other  popish 
tldnge:  Then  I  told  Mra.  Brayhfind  (a  lons- 
w%mnn  of  Wr.  Po«rtrePs)  an<rthe  said  Anne 
SmaHey,  thoae  thmgs  did  signify  thet  h  priest 
belonged  tothehouie;  fiir  the  bocdc  had  been 
k»y  nsM,  as  waa  apparent  by  the  string  which 
was  put  betwitt  two  leavto,  whereof  F^  Fe- 
bruarii  was  en  «ie  eee  iMe,  and  Fesia  Mdrtii 
was  on  the  «di«r  side ;  but  tfaey  sttfi3(f  affirmed 
that  no  priest  had  been  there  or  above  two  years 
before,  end  ^jemd  me  when  I  cdidd  notfind 
him,  and  mhI,  if  there  was  a  priest  in  the  house 
whydid^nottokebim? 

vV  hen  1  had  done  seardiing,  and  001^  not 
find  him,l  took  away  the  vestment,  and  other 
thingB,  winch  I  brought  to  the  assizes,  a  fort- 
oMt  after,  and  did  ask  Mr.  Justice  Chariton 
(Mo  came  |hal  drcuit)  fab  opinioB,  what  I 


I  itel^  Ihta  li»  bft  cMI  to  yqi»  «Dd  WW 
Un  tone,  wliidi  tlM^r did.  Th^nlioyMM 
hiiii  is  Ui  auyei^fl  natue  fita*  Uglft  inmoih 
And  «ftar  Im  kid  FcikiiMd  UiMBir  »  fitt]«,  I 
told  him  he  iniisl  got  go  hii  boolg|  md  pro* 
pM«  hinifldf  to  ^  to  l>efliy. 

Soon  oiler  hie  oppfcfaeonoa,  (I  |WweiWiig 
Mm  to  he  o  Utlkdwmojed)  I  floeoMgnod  him 
and  ioid,  he  ehoold  hafre  tfil  the  Ihroor  a  Her- 
eon ia  hii  cDeumetaneee  oonld  eipect ;  for  f 
toM  him,  I  imdiersteod  he  woe  a  geademen  of 
a  tfood  family  in  Badhmghamsbire  or  CMbid- 
ahin,  and  thai  hbhrcitherKved  at  Coddh^ton^ 
-      -     ,  whidi>  acknovrkdged, 


btoiiiftdMmbiir  where  die' lay*  laakodher 
dhrere  ^iwNioua  ahgnt  te  yorsott  that  had  hni 
in  ttei  bed  thai  night,  mi  ]^ul1MiKly ,  whettier 
or  ne  it  wae  not  .Boeing  f  l^e  md  me,  no 
hb%  had  kin  in  thai  bedthal  night;  Itoldher, 
IiMMeoroaomepetsoft  had  hub  there;  for  the 
ftafter  hed  was  worm  ontiieonder  side:  ehe 
took  pMoky  proteetatione,  ^at  Bobody  had  h^ 
Iboce  of  dBvera  n^taheihre:  I  replied,  if  ehe 
WoyU^dieoovcr  ^e  peroon  who  had  hdii  there, 
kwoqUteofBher  and.me  much  troaUe:  hot 
who*  aH  I  oettM  say  would  not  prevail,  I  told 
her;  I  n^neleearch,  for  i  v^  oooildeBl,  ^t 
'Badfj  was  in  the  houee,  beoauee  she  iirould 
Itoideehve  who  it?w«e  ihitt  lay  there. 

1  began  to  eeaech  eMoc  one  o'dodc,  and 
contbntod  till  eft^  ten  nekl  morning  before  I 
eoidd  fed  him  :  and  though  the  watchers  hi 
Uie  gtffdeiitold  me,  they  heard  hie  paeee  and 
steps  very  plainl^r  amengel  the  lofteand  ^tlee 
ffoeiv;  and  descnbed  on  the  ont-side  of  the 
heiiee  the  pfaMO  where  they  bust  heard  him, 
wilhULlfae  qpoee  of^nine  or  ten  hoi  whei«  he 
was  hid  ;  yet  were  we  afatioet  se  many  hoan 
befefiQ  we  eowd  fed'Mm. 

Aft  leal  wheh  the  eearehenr  were  almoet  all- 
Ibed,  Amto  Snufle^,  and  others  of  the  fkmily, 
ftooMatiw,  aiad  asl^cd.  What,  have  you  not 
iHmd  Urn  yel?  Yoa  aaid  there  waa  a  priest 
iiilhdhe«Be,whydoyooiMil  fed  bun  titon? 
Why  do  yon  not  take  hun  T  I  said,  Alt  in  good 
Umbf  I  #aa  reeohred  to  fed  him,  or  starre 
Uwotti:  Nay,4iie  ihot-boyof^M hoewe,*  see^ 
hog  my  eesiwil  look  wiOfin  the  bjidien-chmi- 
aley,  whom  there  Uling  a  pen-mantle,  eaid, 
MMgtomy  man,- LMk  if  be  be  not  hi  die 
IkMC'Halitle. 

After  thoee  pcrsoae  had  pleaeed  tMemeelveB 
#  goed  while  with  mooking^ie  for  ear  dhem- 
jiemttoail,  1  penoflded  two  or  thrae  of  the 
iearchere  onee  again  tb  clinab  upon  the  lofts 
Hrhidh  I  eonhlnoidolnyeetf;  byveaeonof  a 
laanfeneesin  ary  shetdder),  and  look  well  near 
lito  jfl»6A  where  Bnel^s  h^l  stepe  were 
ltoaii£  •  Which  when  they  had  done  some 
frhile,'  and  femd  nothing,  I  took  my  eword 
im^ieabbard,  beinr  in  the  room  underneath) 
nni'hfioelmd  on  the  pteistor-flooro  over  my 
fend.  «ud  eaaieed'themto  answer  mewhli  the 
lUto  imiedtinr  ae  teeardie  same  pkee  as  they 
eooU,  add  udMH  we  had  enmmed  tibe  floon  in 
|i^ maPMC)  I^knncked  near  ontoA^tadcof 
A^ree.  chimneys,  biit  they  coul^  not  answer 
iritbm  a  yard ;  I  knocked  again  in  two  or  three 
places  near  the  chimneys ;  yet  still  they  eoulf 
jfOt  answer^  ni»ir  thoae  places,  but  told  me 
ihei!^ wa^ nothinghut tUes and  rooifiog ^  I  bid 
thern'oreak  open  tboee  tOes,  which  they  did,. 
tfdd  #Bpied  ii^iwr  them  •  wooden^  deor,  «nd  a 
filt^i^n  hinge;  J  bid  them  br^  the  door; 
ffia»  on^  of^  the  si^cbera  ptU  ui  his  band  into 
m  little  note  that' was  broken  in  the  door,  and 
Wlihel;'  then  betoMme  eome  boihrwasin^* 
4iMft  piaoCf  for  a  men  faad^thrown  hie  hand  off 
tii^  hat ;  than  f  eaneed  them  to  break  open  the 
«Btmncey  which  when  tbi^y  had  done,  Bftsby 

iy*rirfliwmr  mid  disirtg  ttfim to  iednl; 


thanked' me  fttr  my  csriMty. 

I  wae  eo  well  eatiefed  feit  we  had  appiw* 
bended  him,  afer  vmoh  tedious  watching  and 
aearohing,  that  I  never  thought  of  sending  eny 
man  to  kok  what  was  inlhe  hidin#  hole  wide 
him  f  but  after  an  hour'*  stay,  or  mereabouts^ 
I  took  him  away  frem'HaMam  between  rieiFen 
and  twelve  o'ckiok  en  the  10th  of  tlareb  last, 
and  bixmght  him  to  Derby  between  one  an« 
two  o'ekdc*;  where,  after  I  had  taken  hie  ex^ 
amination,  I  made  a  Bfittimua,  and  eommittoi 
him  to  Derby  gnol. 

ObSaturihiy  toOowii^,  I  wiiea  letter  to  Ov^ 
fell  to  the  right  honourable  the  earl  of  Cou' 
way,  one  of  his  majesty's  nrineipal  seeretariea 
ofsiateyinlbrmuighis  lordship  df  tfap  epnre- 
bending  and  oommitmeni  of  Busby,  anain* 
eleeed  a  copy  of  Ms  examinatimi,  to  which  hii 
lordship  writ  me  Or  letter  in  answer,  4bat  he  had 
ncquainted  hie  in%e8ty  with  my  proceedmgi^ 
who  did  very  wen  approve  of  wMt  i  had  dene: 

Budy,  My  tord,  I  am  an  alien,  bom  ^ 
Bruseeu. 

BardnSrrcer.  IP^yonriMerofthatphieef 
it  is  a  Tcry  good  feidly. 

Butby.  My  ibdier  Bved  at  Coddfafton,  nirv 
mother  wis  an  heireBs,  and  here  isanaffidnvv 
readytobenrodiHsed  of  what  chiUhenmy  fe> 
Iberhadibereimhn  went  beyond  seal,  boni  U 
Coddiitftoo,  out  of  the  register  of  th«l  plaee; 
I  have  bad  no  tune  to  bring  a  particuhtf  cetii- 
fieato  wheve  1  was  bom,  and  wnat  other  chit* 
dven  ray  ftrtfaer  had  beyond  sea ;  my  father 
went  over  abotti  the  beginnmg  of  the  tteuUeii 
and  I  am  about  40  years  of  age. 

After  the  Judge  had  told  Bosby  of  the  Aolt 
jS>r  Naturalization, 

Mr.  iusi^.  I  .euppioee,  my  lord,  that  nQl 
may  stand  gped  as  to  privilegeB  of  tibe  sul^ec^ 
but  not  as  to  penaJtiee* 

Baron  ^reci.  Tea,  as  to  all  intents  ajod  pur^ 
poses :  Read  the  Act  S9  Car.  3,  eap.  a. 

^  An  Act  for  the  Naturalizing  of  Chjldnen  of 
hb  Majesty's  English  Bubjecti;,  born  in 
Ibreign  Coimtries  £iring  the  late  Troubles* 

«« Whereas  during  the  late  unhappy  troubles 
in  England^  which  began'  in  the  year  of  our 
Lord,  ia4t,'andconfeued  until  the  time  of  hie 
meiesty's  mosthnppy  restoration,  divers  of ' ' 
mi^csty^ftKnglieh  sulaectB^  as  well  ef  the 
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kittty  w^otlM,  did  ^Orat  l^tmsoii  of  tkor 
itt^iidtiioe  u^  U$  m^eitvy  or.ffi]  fear  of  Ibe 
tlMiMMirped  yowft^  mide.  ia  jwi^i  \mymiA 
IjiftgeaiiosA  ei  to  Bai|i<yty*»dMami«nw,  ahdil 
i]»4v.  beraaAiBr.  bMOMB  d^ficdt  la  m^Ke^proof 
bf  the  oocasioii  of  siich  their  lendenoe  i  Noiir 
fo  prarenliii^  «f  B^  4is|nfte8  Md-qneslioailhai 
mj^  jMlce,  yvhelher  the.  ohUdmn-of  «ue)i  lus 
n^lcsty^B  cttiisecU  of  tbu  Mte-'wo^^UKlymlo 
limsuHH^cstoof  oqr  w^erekp  loid  ^kiiiff) 
jm4  to  exprew  a  diie.fl#ii9e  cf  ib»i  imeril  of  ail 

]il|r  ^.'Ua  mi^eaty  and^liii.faliiev,  oC.Ueaaed 
wsfuttyt  di(A  toegp,  oc  w/are.dnreii.firoiii  thair 
Ull^irei^Wtnr.:  •   .' ••:»  n.-     v 

**  Be  it  declared  find  enacted  by  the  Kiag'a 
moot^npeU^ofl  m^eaty,  hnitiLod^  with •  lhe«oii- 
aeot  of  4iel4orda  fpimwii  vtA  lemponil,4Hid 
4ia.  p<N^|m^^a  i^.thia . preaeat  yarl^nieol  ae- 
^^oibied,  aapd  by  the.  aiiHwfity  of  the  aonia, 
7hat;Cliarlfa  Geiaid,.aikl  EhziOiotbvG^iaid, 
lOfMldmi'  of  the  light.  hwwuiaUe  Chariea>  lead 
G^cardof  3ra«dop,.  Treves  Wha^en*  ahdiDo* 
rQ^yr£li«fMh  WMer  «faiUi!en  of  air  Gharica 
Wheleryl^roiiat,  ^on  Bavenicroft  tbeinfe  of 
EdwwrdRavflivioroiiof  BrattoD  iii:4^  oa««ty 
of  Fliol,'  esq.  ;  one  of  the  dwugbteoi  of  air 
I^chAiil .  IJoyd,  kniifhi,  deqcaifd,  bontiat 
Calais  in  $'nm9e»  and,  aU  olhec  pecaona  who.al 
uny  tiiQ«^h4wean  the  14ith  day  of  ^ono  ia  the 
said  year  pf  our  l^ird  1641,  ana  Ihe  84th  day  of 
Jl^arch  in  the  y^ar  of  ouc  I^rd  1660,  ware  bom 
ojut  of  hia  mi^ipsty'a  dovaiiuiana,  Jind. .  wb«M 
fatlieiia  and  m^b^x  we^  nalunil  bom  auiMeela 
of  thia  reaJliBvare  hekeby  deeliMied  a«d  thall  fot 
f^ver  be«9teeiiii$d  nnA  taken  .to ^  intMa and 
Dorpoaes,  to  be  and  to  have  bean  .the  nvtqral 
.tM^^n^ecta  of  this  kin«V»Q  »  and  thai  ikt 
^d  children,  and  all  oihdr  pi^ra^lta  bom  as 
^ofeaaid,  and  every  of  them,  aie  an4  aball  be 
ll^M^adr «apated»  and  taken  |o  be  and  tohave 
te^.m^ery  respect  and diqgroe,|iat«ral  bom 
^.j^cta,4iodriVee  to  all  in^ts,  pomoaea,  and 
fipii9triict^>iia,  i^»  if  tbey<aiid  eirery  of  them  had 
hpeikburuin  Si^^buid.  ■  .  r 
.  i^Afid  be  it  tMrthar  enaoted  and dedaredbt 
the  minority  .aforesaid,  That,  the  duldieii^apa 


avvsir  4HnA  jnatiiy  aD  and  nU  flMBiMr  af : 
astttB  ^nioanoaa^  and  t  ait  ^  ether  'ikkan-io^l^im 
liwftilly,  HbMttvi  feaiy  andinlhr,  aiaf  4faa 
said  chddren,  and  the  petaana  bomiir  aftnaaid, 
and.every  of  then  had  be^  bemof  ifin^iah 
pnmlawithhi.thia  kiagdoaa,  oraa  avjr-  edwr 
peioqn<»r.pnasona  hem  .wilhin this  hmgAww 
tmif  Jawmlly  m  any  laiaa  ^;  anjrlnw^nel, 
atalote,  fcovisioDi  jcoatony  or.olber  nanr  irin^ 
soeyar,lMd,flu4eyd9ne,prpmu]g«d^ipodainBd, 
or  pTorided^  to Ihe contrary  Ihambf.  many  viae 
notwilhatBwIio^ ; :  provided  ahrays,.  »*.  no 
peraon,  oiihcr  than  wepenuMiB  cnvaasly  nau^ 
in  this  act,  MSk  haTe.any^  hcnem.4heii^  an- 
cept  such  person  ahaU  wnhin  atien  yaaw  nnat 
enauiolf,  .reeeive  the  fineramnol  <if:  tnn  Jbbrd's 
8iifiper,andiiithinone.nandi  hefct  aAecaneh 
raceiving  the  Sacrantcnt^  tlike  the  oalintof 
iUlegpanoe  and  Simevacy  mionie  of  hin-ma- 
jesly*»aMfftaalW9t]nin8ter»;and  dafiiffcr  into 
the  OMirt,  at  the  aametifnei  ^oartificatoeteoh 
his,  leoeiiring  the -said  (Sacrament,  ^nnd  abaii 
make  proof -theteof. by  intneaaeartiiii lis  cianaiH" 

ed  nm  mce.i^pott  oalh*   ' 

«'  And  be  it  further.  catfUed,. That  on  pente 
orpersonav  'otfiar  than  the  >  pdaonn  eiyinjy 
named  in  Ihia*  aet,  shatt  have  ai^.tendft 
th<;rcihy,  nn^  ho  or  they^ahitt  hnrntncdBrtd 
the  Saoramentv  and  nMsle>prftoCibnrcng  bj^ioar- 
tiftpaleand  witaeasea,  and  takm.fliaoaia'nntb 
in  manner*  Albreaaid. 

*'  Andibjr  the.belter.maiwfeatatbmnnd  pnaof 
of  sueh  qualiftdatioQa  ns  may  cnitleany  penon 
to  ^  benefil  ;cif-  ibia  net,  .n^eh  in.pmie8Biof 
timn maybe  very  bafd  ifi  bn>)iraredtvB»  it 
further,  enwited,  7bal  lairy  peiwm  tmnng  ^^ 
oeired  the  aacrament,  and  made  proctf  mernof 
\fy  oevtiGQat^  and  wiln^as^  aoA  teken  thd^naid 
oaths  within  the  time  aifbfeaaid^  in  aiqr  fi 
hk  maiaaty^aoowla, .  in  amnner  afewgaidi 
»haU  and  mMr  be  ndnitled  to  nnke  proof  of 
ffuoh  his  qnaiineiilioniiivtihe  aaid«mnt  iQf  i>^ 
fueesea  vrtm-voc^  to  be  emtoinnd  npnn  onlhs 
nod  if  ho  fhaH  makiB  pmdf  thaKOtff^  to4bb«8tis- 
faction  of  the  aaid  oouit,  he  ahaD  jthemnfmt 
have  aces^fioata  thereof  onteviiie  seal  ^  the 
e^eaur$»^4Q.bn  likegiviae^nMlM  indto  mud 


4|tMr.P9i:«ai|u9'aa  aforesav),  «nd  wtaey  of  theni*  ]  oo^rW  and  .&r  efOr  ajfter^npfin  ahewingane^ 

certificate  or  enroUmeot  thereof,,  eveiy 
pemn ahaUhaire  fudl  handU  ol  ih»«air, 


.Eaaif 
be  had  been  thei«in  ^xpMaiiy.namadb 

BamrSfiref.  Then  yira  utTaiislultf)^ 
subject  by  thie  late  act  of  poi^an^ni  \  \«)iereby 
it  appears  that  all  persons  bora  i(bfqad  m  die 
l&te  troubles,  who  went  ontbf  dikking^Hnd  by 
reason  of  thefar  suffering  ibr  Ae  kmg(  ire 


,^baJI  be;  and  j^  horeby  .^enabledt  .aw  aiyudged 
able,  to  all  intents,  0oQ8tmctijs«i».  jand  |rarp4N|ea 
whaiUpeTcr,  as  w^ll  ,to  demand,  as  tahave  and 
exyoy  any  titles  of  honour,  manors,  lands,  te^ 
^nements,  ^4  h<sreditaments,  pxui  all  other  ^- 
Tilii^  Kod  unmunities  belonginn  to  the  liege 
people  and  natural  sol^ects  3"  tiiis  kingdom, 
and  to  make  hb  or  their  reaort  or  pedifiree^  as 

b«r  to  his,  their,  or  Uf  of  th«r*l*S«tor»,  1  ^^i^^^^^l^X'ZirT^Jir^' 
tinealor  collateral,  by  leuon  of  HiydeMen^    ta^eiiaturdborii8tiIj|ect«,  wiflwrn  here, 

remainder,  reverter,  rig^  or.  other  title,  am-    Then  Joa^ik  Dudfey  wa»  iMtIM  wd  m«m» 

accrue,  cime  or  grow  unto  tbe  sakl  chadren,  ^V"^^  at  the  bar f  I/)ok^ipon  Eita. 
orper^ons  born  as  aforesaid, , or  my  ofthem  ;I  Dudii^.  I  hi^vnkiKnniihvntiMper  jinfeM 
•ns  also  to  have  and  eiuoy;  all  manors,  lands  and  andmore^to  behmg  to  filr.  Bawtiel'nnltiwcm 
tenement^  or  och^r  bemditaments,  fagr  W9&  ^  UaUam  to  whom  iMvaa  atthat  timmaaoff  nnt» 
porehase  or firiftof  any  personor  peraona  what-  wheee heofficiated as  a ntieajt,  anfl9raa*heptto 
^Mefar^Mabotopcoai^te,pi^iaeYmwtain,'  do  thn<ioftw>|  irtwm  J hwai  haiilii  him/nay 


t5Sl 
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N11I0  joyed;  b«t afiftr tkis th«T went 
ately  b^cmd  sea,  sn^  took  him  wHh  thenit 
where  \m  mother  continued  sereni  yeanr  end 
had  aeveral  children  there,  the 'which  I  have 
heard  faini  say  of  himself,  and  of  her  heii^  it 
Rrassels. 

Baton  Street.  Mr.  Bushy,  the  etidenc^ 
aaysj  tel  yon  told  a  story  m  your  mothei^ 
house  heingf  pluaadered^  and  how  yon  bid  yirar^ 
self  in  the  cuttaina  when  you  was  two  yeait 
old,  and  in  the  garden-hedge,  when  fite  yean 
old,  Arftar  of  the  soldiers,  and  that  soon  after 
your  Aiother  went  hevond  sea,  where 'she  bad 
aeveitti  ohiidraD,  which  -  yourself  tdd  from 
your  own  moulfa,  and  he  had  it  notftom  other 
people. 

Banni  Street  But,  Mr.  Dudley,  What  can 
yon  say  aato  Uii  bong  a  priest  or  jesuit  f 

Dudley.  My  lord,  my  master  and  bis  Amily, 
and  all  papists  that  were  acquMttted  with  turn, 
ever  owned  him  lo  he  a  Jesuit ;  and  serend  of 
them  have  many  times  told  me  so :  Besides 
he  himself  has  owned  that  he  was  of  the  socie- 
ty ai  Jesos,  particalarly  one  time,  when  I 
snooU  have  heen  his  6onveit;  telltn|^  xo% 
Wbilel  wasottt  of  theMefhith,'IoooM  not 
be  saved  ;  and  iheiv  was  uo  way  to  be  saved, 
but  by  beli«nng  the  catholic  cnurcb,  whicb 
was  the  iUmian  catholic,  as  tradition  midies 
appear  $  ibr  God  help  m^,  I  waH  apoMrbieretic, 
and  led'  by  weak  ami  blind  pastors ;  fbr  tbej 
hadtfaelt'  religion  only  firomCfalvin  and  Luther, 
and  every  silly  fallow  Was  made  n6w  a  proicher 
ofthesfospel,  before  be  understood  it;  but  that 
be  and  all  jesuilB  were  fifteen  years  bbomrhii^ 
in  tbdrstilc&es  iadd  degrees,  before  they  came 
to  he  oiMned. ' 

'  Busby.  I  pray  yon,  where  and  when  was  it  I 
aaidsU  this  to  your 

'  Dudley.  In  the  >c8rdens  at  We8t-Ha]btfi% 
where  my  master  Mr.  WHKam  Powtre!  aiid 
Mrs.  Amie  SmaHey,  after  gre^t  pefsbaaions,. 
sent  me  to  you ;  and  told  me  tb^  had  sent 
you  before ;  and  tfiat  I  should  ilna  you  tb^, 
where  I  did.  And  your  firstdisobuts^  was  of 
the  f^ardens,  withal  ghrin^  me  a  description  of 
the  Jesuit's  coflege  in  Lipge,  where  yOu  did 
(as  I  remember)  own  your  receiving  orders. 
Berides,'!  bave  beard  my  master,  IMbs.  Smftl- 
ley,  Mrs.  Winifrfd  Attwood,  and  George  Har- 
cisou  (who  fived  hi  the  colkgea  beyond  sea) 
own  it.  Anil  youHMtf  said.  That  Mr.  Evers, 
my  1^  Aston's  priest  (who  liad  been  with  yOu 
at  West-HaHam)  was  your  master  and  tutot, 
when,  as  I  think,  you  were  a  scholar  at  St. 
Omer'a. 

Busby.  How  long  do  you  say  you  have  bved 
atWest-Hallam? 
Dudley.  Betwixt  six  and  sevep  yean. 
Buiby.  When  was  that  I  talked  of  tiie  gar- 
dens at  the  ^oHe^e  of  Liege' P  And  whether  I 
told  you  T  wasa  lesnitwhen  I  spoke  of  li^ 
gaHens  ?  What  mne  was  it,  what  year  T 

DudM.  I  cannot  say  tire  time,  but  it  was 
siBCe  I  lived  at  Haltam,  and  it  was  when  you 
persaaded  meto  beaOathoHc: 
^iubf.  IftKLtikitz  oDmfWff  of  mx  ytars. 


J  pMSBDhvpsay^  anil  baw  aecft  teny  twesQ^, 

durty  or  asore  at  a  time  heAre  hidv  in  the 
jdv^Msi  there,  whan  he  bath  oflteialjbd  with  feds 
^wieody  robes  upon  bin;  and  likewise  seen 
«fatidran  -hnmgbt  to  b^  chrislened  by  him, 
ntbera  to  be  caterhfard  $'  which  befrequwithr 
•did)  .as  if  bo  bad  been  a.  pansb  pviest,  but  with 
.a^Mt*  privacy  he  tsindd:  And  I  myaelf  Iwve 
Oaken  fare  or  ibe  4oon  at  audi  tianes,  which 
«a«e4icy  Icfttome,  tbongbiwaaHoloftlieir 
^«pnkNi;'yetnpoii  my  nromising  to  he  so,  they 
""M  vcpose' that  trust  and  confidence  m  me. 

Ba^on  ^resf.  Tdlua  what  yoii>  know  coo- 

-coming:  Mr;  Boshy'a  beiog  an  alieai  aa  he 

piatiudin  wbioh  I  oamiothMJeve.  <      <    • 

.  -  JkuOey.   Het^.yon,  Ibat  srben  tba  dvil 

.  wais  were  bfere  urBnglsMd*  hJafathw  and  mb- 

'tbov  witb  tbeiir  ftmily,  went,  beyond   sea, 

wbaBR  be  waa^MTu^  but  my  lord,  in  discoors- 

4nff  widi  my  master  ami  oHiersof  the  bte  i^ars, 

iLnatw beard. Sfr.  Busby  rdate  what  happen- 

.•od  to  tiieic  teoiky  inrthoaa  times,  and  duit  their 

lianie^ma  aften  phmdered,  and  hisiktber  and 

mother  living  at  Coddingtowin  Qxfbrdshtre  (as 

^bBioUsLyvii^  the  fint  time  the  soldiais  came  to 

•yhmde^tkelibiiBe,  be  .was  about  two  years  oM 

■mm  more,  andbeui|f  frighted  at  the  soJdiera,  -  be 

\hkk  bimsalf  behind  thebed  in  the  «urlahis,  so 

thai  while' thay  wnra  there;  none  of  •  the  house 

.knew  wbcro.to  find  bim;  whwh  asado'lbem 

believe  that' the  soMiers  bad  taken  him,?or  made 

.iMsa  away;  but  when  the  soUNers  were  gone, 

kia  mnther  and  some  of  the  Ihmify  (amentiag 

.forhoninbcrebamber,  be  beaibig  them,  ftp- 

•paared;  as  that  wifchmat  joy  ifaey  reoaived 

,him^    My  lord^  I^Aii^.  the  |4aoo:  WMi  Cod- 

•4iiDgtoD,<^  wbeae  be  teHa  yon  bw  molliep  lived, 

.nndihat  il<vraa.bflr*a,  shebeing  aa  heiress.    At 

leaat  I  am  very  certain  I  bavo  beard  bhnfiieak 

•4if%^e  place 'wjitraibe  was  bofn,  to-be  mor 

aboatOxiMshbe,  1  tbbik it  was Goddington ; 

!Ar  it  rn^be  phu»  wta«  Mr.  eharlrn  Busby 

JnacMest  besdwr  notr  livelb,  and  beaaidi, 

^datift^Bk  Aenea  hia  fiufaer  and  mother  went 

beyond  sea. 

BMy.  Wban  did  yon  bear  me  disoourBe 
any  audi  tfaingini  yon  bavorektod,  and  with 
wbom;-  yon  speak  Ibis  by  boar*y,  do  yoO 


^IhSey.  Sbvend  tinea  with  mymasterand 
«thaa,  iBft  I  said  bafo«e,>  when  they  have  been 
.talking  how.  aDi|ie  fiunilies  have  been  mined  by 
.^e  .great  opprsssions  of  those  .timoB,  some 
bidng  plundered,  others  sequestered,  aiid  ibroed 
io.  leave  tb^  .estates  and  friends,  wbidi  you 
.bave  jsaid  waa  your  mother's  case;  fortneik* 
great  sufferings  torced  tbem  to.  go  fromtbeb 
4>vm  bouse :  And,  my  lord,  when  be  was  about 
firn  yearn  old,  be  did'^ibwsay,  that,  he  conki  re- 
.nember  soldi^ra  coming  again,  to  plundari  and 
be  bwg  at  that  time  in  the  mizden  or  orchard, 
be  d£d  fide  bimadf  in  the  Edlge.  where  he  did 
eontbiQe  till  they  wero  gone,  and  their  be  cam^ 
toth  ntatit  Was  hde  in  the  'evenioi^;  but  bis 
inoiber'nar  any  of^  the  'family  knowmg  i^hei^ 
ho wna^  idid  v«ry  much  fear tney  bad  loalbim; 
Jnttrvhenbe  canm  tolfateny  tbay  wmwnoft  % 


MS)      STATB  IHIAQb  S»  CbAKLM  8.  l6«1.^1Ktf  ~^  «ae«r^«  Ai%.      [S3i 
ttbktiiMraitoty.    ft^,  whut  wtoe  riiy  «r* 

fpUBttSfBT 

,  Barm  iSlreer.  You  wera  abooft  t»  oonrert 
hiBi,  aiidthen  yvutoU  him  this ;  il  is  enoogli 
joa  hare  eade^Toared  to  make  hnn  change  his 
rdigimi ;  but  it  seems  your  arguments  were 
Bot.ofsa  mficfa  wdght  as  fp  be  remembered. 

Burffjf,  I  pray  youy  was  I  ever  with  jon 
alMie  to  tell  you  I  was  a  jesak  ?  Lei  vst  know 
the  ya«r  and  time,^  and  what  indiiosd  me  to 

fli^SOf 

Dudt^,  I  dtfuioi  satisfy  you  when  tfie  dis- 
course was  i  but  I  have  be^  aloaa  with  you 
hft  Ae  garden  a  handred  times  and  more; 
when  you  did  satisfy  me  that  yon  was  m  Jesuit, 
was  the  time  when  vou  did  more  me  to  be  of 
your  pemasiftn  ;  tne  which  I  did  so  far  ood- 
desoeod  to,  that  erer  since  there  was  none  of 
.Itaeftmilymorettturtedthanl;  for,  my  lord, 
idid  gife  them  all  the  assonmce  Aat  might  be 
of  being  of  your  religion  }  but  the  times  being 
troubleoome,  and  tte  fear  of  disobliging  my 
ffiends,  partiealariy  one  or  two,  who  had  the 
cars  and  managsmoql  of  a  house  of  mine 
^whieh  WIS  iiun  in  trouble)  then  I  durst  not 
.cooidot,  yet -my  seeming  bw*lination  did  «Ter 
mildi  please  them,  and  they  did  so  far  credit 
me  ^uttmy  maaCte  did  intend  (as  he  told  toe) 
.to  tikke  jne  beyond  sea  with  mm ;  nor  did  i 
.loHrwtfae  eonlnrf,  till  I  wu  uoon  the  road 
for  SloTer,  and  Hhea  he  toM  me  that  Ins  micle 
Busby  was  mserted  in  the  pass  (br  the  name 
of  Thomas  Jackson)  which  he  shewed  tee; 
but  he  having  no  Inmd  to  go,  stayed  in  Cng- 
land»  (and  &r  the  most  part  aft  HaUim)  so  that 
my  master  commanded  me  back, '  to  look  afler 
hisaffiuradiere:  and  for  some  time  before  he 
Wis  to  retdm;  he  said  he  wouM  send  for  me 
oyer.  Erer  since  ht  left  Hallam  BIr.  Bhsby 
hath  continncd  privately  there,  Ibr  non^  bev 
tides  Ifr.  George  Brent  and  myself,  and  the 
.women  of  the  house,  were  tamed  to  know  if 
.  him  ;  nay,  some  tf  his  relatii^as  who  have 
lam  in  the  house,  have  not  known  but  that  he 
•  WM  beyond  sea,  though  diey  were  papists,, 
vet  he  wouU  not  svfibr  them,  but  concealed 
.himsdf. 

.  Buibj^  I  pray»  will  you  teH  roe  what  day, 
monkhf  9ryearitwas,yonshd  Ihadthis  m- 
course  you  speak  of;  and  tell  me  how  it  came 
Ihtt  I  was  so  laadfiar  with  you  ? 

B«ron  IStnet.  Wh«l  need  you  impose  it 
upon  him,  when  he  saith  he  hath  M^ed  with 
.you  flix  Team  and  move?  He  canttMrt  remoiiber 
It;  but5etdl8you,tfaatitwasm  themisn, 
where  he  has  Men  with  you  a  hundred  timte 
and  more,  not  thinking  furtber  of  it ;  it  is  im- 
possible  to  satnfy  yoii  tte  particular  time: 
therefore  why  do  yra  tfak  him  such  %  fboUsh 
fp^Btion? 

Budjf.  I  desire  yott*  wOl  kl  me  Invw  hiiw 
yen  (as  yoapr«tend)  come  to  kncMr  I  Was  a 
Jesuit 

DudUy,  Shr,itiawhalyi»u  know  to  be  truth, 
and  I  aim  sore  you  cannot  bol  remember,  il  was 
in  the  walk  atthehtad  of  tie  ordmrd,  where 
jmi  wim  bobre  m*  mst^ftitf  mycottitt^  |o' 


yon,  aad  did  Acnuae  ii  Hie  pteuidmg 
thatmightbela  oonAte  me  m Your  spiniaa  | 

iawhhA  Iseemed  sowdlaBlisM>  w^  7^ 
told  me  yon  wnnh!  leare  me  lo  consider  s/it ; 
but  that  I  ou^t  Id  ftnake  my  tesla,  and 
whatever  dse,  to  come  fa  God  Ahniglity,  of 
which  yoii  did  not  doubt;  bntUdme  Decsoia* 
iul,  ibr  del^s  tte  dangerausi  and,  my  lord, 
as  to  his  being  t  Jesuit,  he  did  own  it  when  m^ 
master  was  coaunilted  to  pnaon,  lor  refusing 
the  oaths  of  supremacjand  attegiaooe  ;  (for 
he  was  then  private  at  n  est-Hanm),  wimal 
saying,  in  his  conscience  he  vOfAd  not  toteke 
them,  ibr  (heir  ehurdiwouki  not  alIow.it,  but 
on  the  contrary  did  dprassly  ftnrbid  i| :  nev«fr> 
thdem  Mrs.  Powtrd,  Hr.  Wilfiara  Fowtrel, 
and  divers  of  tfie  fluld^r  M  aigne  for  ins  so 
domg;  eqpeciaUyafter  At.  Thomas 'Cani^jfnge 
came  from  St.  Thomas,  in  Stafibrdshiiv,  Md 
saic^  that  hn  undo  fVvlrier,  he,  and  al  belong- 
ing to  him,  had  taken  the' oath  of  all^f^aiice: 
and  that  it  was  tlw  opinion,  and'with  the  eon- 
sent  of  1^.  Fitter,  their  pinst,  that  they  migfal 
doit ;  and  for  that  reaaon'Mr.  Cannynge  caaw 
to  advioe  my  master  die  hka :  hot  Mr.  Bttdiy 
did  r^eet  the  ibotiott,  sod  said,  na  sieenlar 
pHest  couU  g;ive  leave  so  to  do,  and  for  his 
part  ha  was  absolately  dgainst  it,  aodsa  wis 
all  the  society :  butifseoniavs  gi^ioo  ataeh 
fibmy.ha  wMdnothe  gnUt^  of  thWr  fonlt; 
so  what  aD  woifld  not  pievaO  with  hirtt  tfica 
Hib.  Pbwtrd  and  I  wcnttoMr.  Wdfiam  Brent, 
at  Fox-Coat  m  Warwiekafauc,  her  gtaadfo^er, 
and  Mr.  Buby's  foiicrrm-faiw,'a  cannasBory 
to  have  his  ijdvica;  and  upon  his  wiiliag 
aeveral  letters  to  ny  master,  and  Ifr.  Bili»y» 
timt  it  was  proper  mr  my  master  so  to  d6,  nor 
oauld  he'  avoid  it;  Aea  id  coJopKaac^  ta  Mr. 
Brent,  he  did  not  nriiibh  uppooe  the  taliig  of 
the  osBfl^of  alkgiance «.  andAose  letj^a^  tfm 
next  night  after  Mr.  taSheti  hadtiken  Mr. 
Busb¥,  Mrs.  ftnaDey  (for  lear  he  ihanUI  §M 
them)  did  bum,  but  shewed  diem  iolne  asiUe 
waa  boldnw  brer  mdny  pattern  move,  the  mosi 
of  which  shedid  likewise  oum. 

Mr.  Gilheft.  For  your  torUlpa  «nd  the 
jiiryli  fiirlfacr  couAmiatioii  dnt  Ae  priaQUft^la 
ajemit^  weB  as  a  pritet,and  thsthehelda 
d£ig«i^  correspondence  with  some  of  his 
order,  which  haie  bee<i  exdcuted  for  dicv  irca- 
spns  in  4elatiim  ta  the  Fist,  I  must  acfmint 
Tottr  lordsfaip,  thai  this  Busby  wm  procurator 
mr  the  jcauite,  and  that  he  recoiled  tike  r^ta  of 
dieirlttids,  iirmn  1673  till  16t7,  ami  Aat  he 
disbmssd  ami  returned sCvcnd  gmatsumaof 
mmiey  to  divsrs  jeamts^  as  amy  appear  by 
kltcn^  and  his  aooonnt-bocii,  wmch  I  took, 
where  nmy  be  seen  what  dealings  and  tvaasac- 
tisna  helmdwith  Oawen,  Harcouit,  Turner, 
Ireland,  Pool,  Bemiot,  Heaton,  Tomaon,  and 
odwnirf  lua  tribe :  he  could  net  deny  it  to  lie 
bs  own  hand-writihg.  My  lord,  here  ia  Ae 
book.  (Which  waa  prmented  to  Ihe'  jud^ 
and  perused  by  Uaa.)  Then  Mr.  Gilbaip^ 
Mybid,  Ididalso  sewdl  M^lW 


Hslam  hawe  Ar  poaiah  jsriestl^  gmaieadi 
(baiagp  waB^BArmauval  Ihare  wciwitckhi 


Ml]  aTATOTBIi^53€HJUiLBfU.l681.-^jH^nt«^  [$%» 


fk»  hmmt)^  uA  fmmA  divers  mils  .of  Test- 
mcntSf  and  other  oopish  trinkets,  wliich  I 
htma^wn^t  togetter  with  those  I  fohneriy 
•wt  Mkfroni  the  lut  assisEes  ;  all  which  1 
bare  nad^  isi  Court  to  be  produced,  and  hame 
aJao  a  nuniiter  hei«  (who  nas  formetly  been  a 
mHsh  priest  hhnself,  to  inform  your  lordship 
miisiBesaiidiifleofanthe  jMoticidars;  here 
«M  also,  my  lord,  a  box  of  waters,  which  I  sap- 
fem^tiy  use  for  the  aacrajnent  at  the  mass  ; 
the  hrfgv  sort,  I  am  toM,  are  for  the  priests 
a0e,*e  Itaier  for  the  people;  and  here  are 
Ifaswafor-mmawfaidi  made  them.  Mr.  Shep- 
Mf,  HMM^lell  my  lord  and  the  jury  the  names 
OTail  tfiose  thmgs,  and  how  the  priest  used 
lk«ta  at  mam. 

.  1^.  ^9Wpp<y  taiUoir  «P  the  things,  said,  My 
Itmf,  this H  a^estment,  used  when  the  mass  m 
4tddi.i  this  IS  a^slole,  and  this  ISA  maniple,  and 
thiauB  Antipendiana ;  And  so  gave  an  account 
•r  ^Mst  of  the  trinkets. 

Then  J%oma$  HouiiwtM  caBed  and  swum. 
'    Banm  Street,  What  can  you  say,  fnoid,  of 
Ae  prisoner  ?  Se«  if  you  know  him,  look  i^n 
him. 

JiMM.  HmCRwhimwdleiioiMli,  he  persuaded 
tkieio  be  a  Romftn  catholic,  when  I  was  about 
to maitvaman*s daughter fliat #88 a  papist: 
whom  I  could  not  hare,  until  I  turned  to  their 
tdigkm.  Mr.  Busby  persuadetl  me,  and 
wMi  be  bad  oonverled  me,  bound  me  to  be- 
V^  th|t  aoalnmony.  was  a  sacrament :  he  gave 
me  absolution,  and  nuide  me  do  penance ;  the 
troids  of  Vhe  absolution  I  cannot  pronounce, 
bgt  I  have  been  several  timet  at  mass  when  he 
aaJd  it,  when  I  had  absolution  from  him;  after 
eonA»rion  I  was  to  say  these  words. 

^  For  all  which,  anil  whatever  else.  I  cannot 
*arthis  preoent  calllo  mind,  I  am  heartily 
^  aofflrr  for,  the  lovoof  God ;  and  purpose  by 
'  CSmTb  grace  to  amend,  beseeching  you,  my 
«  ghostly  fkther,  topray  to  God  for  me,  and  to 
*  give  me  absohifion  and  penance.^  Afterward 
YOQktKMv  yon  manied  me,  and  I  was  cited  to 
licbiieki-eouftfor  heitig  mavried  privately  by 
^Mi.  My  loid,  I  have  been  present  when  lllr. 
Mtdnr  saki  mass  at  West-HaOam,  and  have 
bctftf  and  seen  hhn  say  mass  sevemi  days  in 
bjajibatlv  robes :  I  never  knew  any  other 
friesllntmmatWcst-Hallam  ;  most  Sundays 
•ad  hoWdiys  he  said  ombs,  where  were  present 
AOitsr Ae Roman caihoficsibihose parts;  I 
iHive  heurd  himpreach  three  times,  and  no  more. 

Btt%.  Did icometo  youor  you  tome? 

Sbw.  lisamctsvOn. 

Buify,  Then  IdSd  not  persuade  you  to  turn 
cUthtHsL  you  was  satisfied  upon '  Ae  first  persua- 
sion Wmreyou  cam^  to  me,  you  declared  you 
would  tarn  ca&olic 

HMi.  I  was  pefsuaded  by  Mr.  HhiriMim  of 
0tanly-^€M)ge,  yet  not  foUy  convinoed  but'  hy 
yov. 

Mc  Of<i|0^..l>^lord,  tfd^Shtrbom  he  sptnlct 
^watone  captain  ShiriMMn  a  great  papist, 
who  litU  near  me,  a  letter-carrier  (as  was  re- 
Maied)tiriOBa  that  sold  Aembooki  and  bin- 
fceti* 


Emu.  Far  I  was  folly  satisftsd  then  iaal 
thing!  by  your  instructions,  and  hearing  yomr 
sermons  ;  as  for  mass,  I  did  not  understand  it ; 
but  yon  said  it  was  mass  ;  besides,  others  called 
it  so. 

Bvily.  How  can  you  swtar  to  a  thing  jott 
do  not  understand  ? 

Hauii,  If  1  did  not,  you  told  me  so,  and  I 
believed  you,  because  you  did  the  office  of  a 
priest 

BBioa  Street,  It  seems  this  is  the  matter,  ytm 
courted  ^  papist  for  TOur  wife,  and  Busby  told 
you  the  way  to  have  her  waa  to  be  a  papist,  and 
you  did  hearken  to  Busby  to  perauaoe  you ;  ha 
told  you  matrimony  was  a  sacrament,  and  be- 
fore vou  were  mamed,  you  mus|  be  oonlessed^ 
and  nave  absolution ;  and  Mr.  Busby,  jroii  put 
words  into  his  mouth  to  desire  absolution  ;  out 
gave  it  in  such  language  as  he  understood  not : 
He  says,  he  has  hearuyou  say  mass  frequent* 
ly;  but  preach  only  three  times. 

Busb^,  It  is  an  easy  matter  for  him  to  say 
such  thmgs,  but  how  does  he  prove  it  to  be  ab- 
solution or  mass,  when  he  says  he  understands 
not  the  language  ? 

Houii,  Sly  lord,  I  have  not  only  been  pre-, 
sent  at  that  which  thercall  their  mass,  but  I 
have  also  received  the  sacrament  from  Mr, 
Busby  then,  and  have  seen  him  give  the  sa- 
crament to  divers  other  persons  too:  and  ber 
sides,  my  lord,  I  did  senu  my  eldest  child  to  tibe 
chapel  atStandly  Grange,  to  have  it  christened 
by  Mr.  Busby  ;  this  woman  (pointing  to  Sarah 
dlark,  who  stood  bv)  carried  it :  When  we  came 
there,  Dr.  Rkhara  Needham  (who  lived  there} 
said  to  me,  are  you  life  father  of  this  clnld  ?  f 
answered,  yes:  Then,  says  Dr.  Needham, 
you  ought  not  to  be  present  when  your  child  it 
christened :  Whereupon,  my  lord,  I  went  into 
a  comer  of  the  room,  but/sould  oerceive  well 
enough  what  was  done,,  and  Sfr.  Bu^  did 
christen  my  child,  and  gave  her  the  name  of 
Anne,  3Ir.  Peter  Waldron  was  godfather,  and  ' 
Mrs.  Anne  Smalley  fifodmother. 

King^s  CounseL  We  shall  now  call  EUzabetb 
Evans  for  further  proof  of  Mr.  Busby's  eaercis- 
ing  his  priestly  omoe :  (Who  ivas  also  swum.) 

Bar.  afreet.  Come,  good  woman,-  wbat  can 
you  say  of  tfie  prisoner  at  the  harj  do  yon 
Know  him  ? 

Elix.  Evans,  Yes,  I  know  the  prisoner  at 
the  bar,  it  is  Mr.  Busby,  my  lord,  and  have 
seen  himinhispriestlyniibit  say  mass  in  Htm 
chapel  at  Mr.  Powfrel's  house  at  West-Hal- 
lam;  I  saw  him  duristen  Hemy  Avery's, 
cbfhl  of  Stanton,  I  was  godmother  to  the  chud : 
He  haa  coi^fessed  me  several  times;  and  I 
have  received  absolution  from  him :  Ihavere«< 
eeived  the sl^Tament  from  him  ? 

Bar.  Street.  What  vras  it  he  gave  you^  wheii 
you  received  tiie  sacrament  from  him. 

Elif,  Evatuu  I  know  not  what  it  was  Mr. 
BmibygaTe  me. 

(Tneii  the  wafors  were  called  fbr,  they 
were  of  several  sizes  in  the  |)03C.  ApA  bemg 
shewed  to  her,  she  said,  yesj  my  kwa, 
t^eseare  what  he  gave  us  atmassfar  tba^sa- 


such. 

^uih^.  Wafers  are  thiogB  usually  Dut  under 
bisketo  and  macarooDs ;  therefore  now  can 
she  say  those  are  the  sacrament,  lor  they  are 
Fhat  X  haveflMQ  given  to  children  lo  eat  and 
play  withal. 

Bar.  Street  They  are  things  indeed  to  give 
to  children. . 

King*i  Countel.  Pray  call  Dorothy  Saunders 
(who  appeared,  and  was  sworn.) 

Bar.  Street.  Well,  Dorothy  Saonden,  what 
say  your 

.  Dor.  Saunders.  He  ha«  several  times  ab« 
solre^me,  and  given  roe  the  sacrament,  and 
bu  saidooaas,  where  the  company  w^ie  some- 
times more,  and  sometimes  less ;  (and  havii^;  a 
mtfer  men  her  into  her  hand^  and  he  beld  up 
the  v^uer  thus,  (and  shewed  tne  court  and  the 
jury  U^  mann^  of  his  elevation  of  the  host.) 
And  bdng  taked  by  the  judge,  whether  she 
knew  priestly  vestments?  (answered) 

Dor.  Saunders,  Yes;  1  know  priestly  vest- 
ments when  I  see  them ;  (which  being  shewed 
to  her)  she  said,  she  bad  seen  Busby  in  some 
of  them  ;  but  for.his  ciuiatening  of  cliiklren,  I 
know  nothing  of  that. 

Butby.  Is  that  the  sacrament  T  Those  wafers 
iathebox,  is.  that  the  sacrament? 

Dor,  Saunders,  We  took  it  at  your  hands  for 
the  sacrament. 

Baron  Street,  Mr.  Busby,  you  axe  so  imperti- 
nent in  your  questions,  you  think  you  have 
w^  persons  to  deal  with  ;  I  hope  the  jury 
win  take  notice  of  it. 

King's  CounuL  CaO  Sarah  Ckrk.  (Who 
apneaml,  and  wia  sworn.) 

Baron  Street,  SarfJi  Clark*  have  you  heard 
MXf  Busby,  say  masa  ? 

Su*.  Clark.  Yes,  my  lord,  that  which  he 
told  u&  was  mass,  but  1  did  not  understand  it, 
for  it  was  in  anoUieir  tongue,  which  they  said 
was  LAtin. 

Baron  Street.  But  had  he  his  vestments  on 
or  how  was  it,  tel)  us,  good  woman  ? 

Sa.  Clark.  Yes,  my  lord,  he  had  vestments 
on,  and  be  did  then  give  us  the  sacrament,  as 
he  called  it,  whicb  was  a  waier,  and  that  he 
put  into,  our  mouths  afier  that  be  had  elevated 
the  host :  and  he  himself  toid  me  it  was  the 
sacrament. 

Baron  Street,  Well,  and  have  jou  made 
coiifesaon  to  him,  and  has  he  absolved  you  afWr 
you  bave  done  so  ? 

Sa.  Clark.  I  have  been  at  confession,  before 
him,  upon  my  knees,' and  when  I  had  done,  he 
spoke  something  to  me  in  Latin  (as  I  think) 
which  he  said  was  absolution,  and  1  did  i^e 
to  be  so;  and  I  have  sometimes,  my  lord, 
heard  him  preach,  and  that  V  undmtood,  be- 
cause it  was  in  En^^ish.  He  told  me  what  ab^- 
sdation  was,  and  the  mass,  and  the  same  was 
to  be  read  in  Engbsh,  and  those  that  could  read, 
at  those  limes,  said  the  same. 

Baron  iS^ree^  Several  witnesses  have  s^ioken 
closely,  that'  he  bus  exercised  his  office  in  all 
lluDgM»a|.riwt:  UTeyottkDownbiBiauRy 
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I  temamber  thcna,  tficy  wcoe  just    any  body*  aad  chnsltn  children  ;  if  yenhavtf 

speakr 

Sa.  Clark.  My  Lord,  be  did  not  aairv  me, 
one  Mr^Qavan  married  me )  bull  haveliewd 
that  he  did  marry  Thomas  Hoois,  and  I  an 
sure  he  did  chnslen  Thomas  Hoois  hisfimi 
child,  for  I  carried  it  to  him,  and  Mr.  Wakhron, 
and  Mrs.  Anne  Sinalley  were  god&ther  and  god- 
mother, and  he  did  name  it  Anne;  ii  ww 
christened  at  Standly  Grange,  at  Dr.  Needkam'i 
house,  and  several  others  were  theie  at  the 
same  time,  and  afterwards  I  brought  it  home. 
.  fiwsbif.  How  do  you  know  it  lo  benaasand 
absolution,  when  you  say  you  do  not  undenftaad 
the  language  I  spake  in? 

Sa.  Clark.  Though  I  did  not  undentand 
wbUyousaid,  you  told  me  what  every  thing 
meaned,  and  I  dki  bdieve  vou,  becanae  othcvn 
told  ine  so  too;  besides,  all  oapiats  tfaoitfiit  it 
tbeir  doty  (as  you  tokl  us)  to  be  be  there  Mly-* 
days  and  Sunday  s,  lo.  prevent  a  venal  sin,  %hidi 
if  we  omitted  we  were  liable  to  penance. 

Mr.  Gilbert.  My  lord,  we  have  three  or 
four  more  witnesses,  but  we  are  loth  to  trouble 
your  lordship  and  the  court  with  any  further 
testimony  of  this  nature;,  honing  the  matter  of 
the  indictment  has  been  folly  proved  against 
the  prisoner ;  and  ii'  your  lordship  ptcaaa  we 
will  rest  here. 

Baron  Street.  I  suppose  the  jury  will  bdieve 
there  has  beoi  sufficient  evidenoe  given  toiaon* 
vict  him ;  but  Mr.  Busby,  what  can  you  si^ 
lor  youraelf  ? 

Susbv.  Joseph  Dudley  tells,  your  lordship 
liow  I  should  VaX  a  childisn  story  of  hiding  my- 
self in  tbe  curtams,  when  I  was  two  years  eld ; 
pray,  my  lord,  consider  howl  could  reoiemb« 
whatldfidattwoycarsoM;  Iknownothowl 
could.  I  have  toM  your  kirdship  I  wao  bom 
beyond  sea,  I  am  sure  I  was.br^d  there;  I 
hope  your  hirdsbip  will  not  take  notice  ei' an 
hear-saj^ ;  my  mother  went  beyond  sea  at  the 
betting  of  the  troubles,  notafter,  it  was  before 
Edge-hill  fight.  As  to  what  Honis  says,  he 
hmiself  does  acknowledge,  th^t  he  mm  not 
understand  what  hmsruage  I  abaotvtd  him  in, 
nor  the  language  of  me  maas,  and  therefore  he 
cannot  swear  to  it ;  luid  for  ought  I  know,  as 
lo  his  being  married,  it  was  in  a  piiril^gedpboe 
and  could  not  beciled  to  LitehfieU-oonrt ;  and 
Ibr^what  the  other  witnesses  say,  their  evkktooa 
is  only  that  th^  heard  sometning  read  in  an 
unknown  language,  usually  women  wmy  in  an 
unknown  laikguage,  and  oiose  pumic  prayers 
were  only  famOy -duties ;  thcy  swear  not  whstt 
it  was,  because  they  understand,  it  no|. 

Bttron  Street.  I  believe  not  one  in  a  hnndrad 
under^andsyottirpr^ers  that  hear  them;  else 
thev  would  not  be  so  juggled  by  you, 

Busi^.  There  are  veapers  and  inatlina,  and 
evensong ;  he  does  not  lustiiiguish  what  it  was 
that  was  said,  by  reason  it  waa  an  unlmtown 
huiguage  to  him ;  it  was  only  fiunilf -d^y.  I 
can  (NEoduoe  a  witness  to  prove  it,  that  wemaa 
do  fannly-duty  in  an  unknfywn  languago..     . 

Baron<Stree^.  Ikoaw wooiendonotofluMlNi 
in  your  church. 
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not  undentand.  As  ibr  Elizabeth  Evans,  «be 
•ipeu8«MUMniii^^yiii||r  aasa,  and  WKkratands 
iMl«M«amee  trow aMtkeri  and*  thk  prorea 
aoc  ^anicttlarly  my  pmaitly  ^ifiea. 

BaroB  iS^i'c^V.  Mr^  fiusi^,  you  fbr^  ohrw* 
teninf  Avery's  ehiU/sAd  Houai'ii  cMdy  cob- 
fieaaiii^apd  abaobing^rers  persons^  ibe  mate* 
'  'evKleaea?  youonly  oflbr some Mttle^ diver* 
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•  Jkidy,  Dorothy  Saanders  knowa  not  wbbt 
As  trroaM,  nor  Sarah  Cbttit  ^  naae  of  the  wk- 
iMHiMoan  lUstangriMhoAeaeftiofrfroiB  another ; 
tbqF  4iaiiiiot  therefore  aivear  what  ivatf,  and 
wfaatwasnot;  giving  of  bread  is  not  the  prieit* 
ly  viBoe^tbty  do  not  swear  positively  to  my 
co»i»ni^  the  piwstly  ofiioe,  other  persons 
wvarlfaoK  iipsnneiits  as  well  as  priests :  those 
tfaoM  8«^«ioiMiiDeBts  and  beyre^kMnnes  to  the 
Ibml^  they  were  Uksn  out  of  churches  in  fbr- 
i»ar  tuiies  at  the  Reformatioa':  there  are  now 
to  he  seeo  inlbe  etthedrai  at  York,  oiiorch- 
vtniHuid  reetiiients,  whi^  are  kept  for  anti- 
if^Hi^y  a*d  so  were  these. 

Mioa  Street  Mr.  Sheopy  has  beena  p^est, 

aodliekiiowsthe  nse  of  tMse  things  as  well  as 
yoa. 

BuMfy,  My  lord,  those  things  hiymen  do 
wear  as  well  as  priests,  I  desire  to  call  a  wit« 
tieat*tD  prov«  it 

fi«OBi  Street,  You  may  if  you  will,  but  to 
srhatpuiyose? 

Buslw.  Pray  call  Robert  Needlmm.  (Who 
iwa^oaOed  and  appeared.) . 

BawMi  Street.  Well,  Needhauif  do^yoa  know 
geae  Mngftt  (the  vestmenis  being  shewn  unto 

.  'Needham*  1  have  had  these  things  oo  niy* 
velf,  nsy  lord,  and  have  said  my  pra^rs  in  them, 
»iid'havtethou2lit  my  prayers  more  acoeptaUe 
whan  Ihad  l&em  on  ;  and  I  h^ve  seen  the^i 
tMKd-by^otben  several  times. 

fiiifiy.  -More  wear  them  that  are  laymen, 
than  ^aeh  «ft  ale  priests. 

BarOii  Stfret,  Necdhamj  it  seems  you  wore 
JkeMlwhflst  yeusaSd  i^Mir  prtiyers,  thatihey 
inight  be  more  aooeptabie  r 

JfeetUuMi  IShich  like  vestdietits  are  worn  1^ 
l«yBPteia4n  several  ptoeesi 

'Buify,  I  desire  one  Mr.  CharieeUmpbreviU 
fiiay  be  calM,  to  apeak  to  my  beinjg  an  alien 
bem.  (Who  being  eailed  ibr  toe  prisoner  was 
not  sword.)' 

'  UmphrevilL  To  Mr.  Bug%*s  being  an  alien, 
I  bave^  known  S&.  Busby  several  years,  and  I 
have  heiUfd  his  mitther  ai^  brother  affirm  he 
was  bora  at  Bnissels :  and  I  have  an  affidavit 
from  the  ^register  at  Codington  of  all  thor 
chikhea.  bom  i|i  England,  and  we  do.  not  find 
tfr.  Geom  Rusby*8  name  in  the  register. 

Baron  Street >  How  can  you  be  euro  of  thatf 
You  ought  to  have  broi^t  the  man  aloug  with 
|ron  to  testily  it. 

UmphremU*  My  lord,  the  sexton  is  an  old 
■nan,  above  sixty  years  of  a^,  and  eould  not 
name ;  but  he  made  aSdavi^  of  it,  whioh  i^ 
bere^ 

YVU  Yill. 


.Baron  Street,-  That  'does  not  signify  any 
thing  at  all ;   that  affidavit  cannot  be  allowed 
for  he  might  be  bom  there,  and  yet  not  regis- 
■tered;  but  what  makes  you  say' we  P   what 
makes  yon  coDcerned  ?  *     ^ 

UmphrevUL  I  say  we,  becaase  I  was  one  of 
those  employed  to  get  Mr.  Busby's,  HaMs 
Corpus.  (Upon  Mr.  Uinphrevili*s  being  at  a 
stand,  and  Busby  directing  him  to  tell  what  he 
had  seenr  beyond  sea,  the  judge  taking  notice 
thereof  said  J 

Bamn  Street.  What  would  you  have  liini 
say,  Mr.  Busby  ?  Tell  him. 

UmphrevilL  I  have  seen  cauons  beyond  .sea 
wear  such  vestments  that  are  not  in  ordera ;  1 
hare  seen  childi«n  wear  them,  and  they,  I  am 
sure,  are  not  in  orders. 

Butby.  I  can  Mr.  Mayo  to  prove  thlitliuii 
not  a  natural-bom  subject  of  the  king's.  % 

Baron  Street,  Come,  sir,  though  yon  arO  not 
upon  rout'  dath,  vet  you  must  tell  us  the  truth 
as  faitbfully  as  if*  you  were. 

M&yo.  1  have  searched  the  register  at  Cod- 
dSngton,  atid  I  do  not  fhid  George  Busby's 
name,  the  prisoner,  registered ;  I  have  search- 
ed all  the  books,  and  I  find  no  register  of  him. 
Baron  Street.  An  hundred  children  m^y  fa» 
bom  in  that  parish  within  these  s6  years,  and 
not  ^gistered ;  aU  that  are  baptized,  are  regis- 
tcped  only. 

Busby.  Mr.  Mayo,  satisfy  my  lord  of  the  dis- 
appointment I  httdof  my  Habeas  Corptts,  which 
you  got  for  me. ; 

BtuDn  Street.  Td  what  purpose?  but  Mr. 
Bnsby  you  shaiVnot  say  but  I  wiHliear  him  : 
What  say  you,  Mayo  ? 

Mayo,  My  lord,  I  was  employed  about  am 
Habeas  Corpus  for  Mr.  Busby  in  Easter.TeriA 
last}  and  did  obtain  one  for  %\m  then,  but  by 
reason  of  some  shidcness  it  was  presently  out  of 
date, -and  so  beciune  ineff^t^.  Also  in  Tri- 
nity Term,'  I  procured  another  Habeas  Corpus 
fbr  him,  which  was  dehvered  to  the  under  $&e- 
riff  of  this  county  of  Derby,  who  was  then  very 
sick  at  London,  of  which  srcktiess  he  died  there 
at  last,  and  that  Habeas  Corpus,  for  that  rear 
son,  did  likewise  fisdl  short ;  by  which  disap- 
pointroents  Mr.  Busby  is  not  so  prepared  for 
his  trial  at  this  time  as  otherwise  he  might,  if 
he  bad  not  really  depended  Upon  his  being  re- 
moved to  London  by  Habeas  Corpus. 

Barori  Street.  All  this  is  too  litne  to  the  pur- 
pose ;  ibr  if  he  expected  to  hate  h^d  his  trial 
there,  and  was  prepared  ibr  it  a  term  or  two 
ago,  how  comes  it  to>  p&«  he  is  not  prepai-ed 
now  ?  Come,  come,  Mr.  Bue^y^  what  can  you 
say  more  ? 

jBttf^.  I  eould  not  be  bora  at  Codington,  I 
was  bom  beyond  sea,  out  of  the  kingdom.  My 
lord,  here  is  not  one  word  pmved  of  the  suIk 
stance  of  the  indictment,  not  a  word  proved 
that  I  took  orders  b^ond  sea,  nor  here,  fimn 
any  person  ^fai  saw  me  lake  orders ;  not  ^ 
word  of  that  prored ;  nor  not  «  word  of  tho 
sidistuioe  of  that  statute  of  queen  EUaabeth* 
wbieh  I  am  imfieled  upon ;  only  some  ^w 
fromeneay  they  heard  liit  pray  inaa  v»kmiwtk 
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lattgitage,  which  was  no  more  than  fiunUy- 
duty;  and  f  can  prodvu^  a  witnestt  that  women 
aay  their  ptavers  poblidj  in  an  npknown 
.  4on^e,  and  aii  answer ;  and  by  these  urcom- 
stances  I  am  accnsed  for  being  a  nriest. 

Baron  ^freer.  I  find,  Mr.  Busoy,  you  un- 
derstand the  law.  But  pray  you,  is  the^  Sa- 
crament given  by  women  ?  And  is  absolution 
given  by  women? 

,  JBiMJy.  Iftheynnderstandnottfaehnguage, 
they  understand  not  the  thing :  treason  may  be 
ipcike  in  iPrench,  and  I  n^t  know  it  to  he  so. 

Baron  i^ree^.  Then  it  seems  no  man  ean 
wore  a  priest  that  does  not  understand  the 
Mtin  tongue. 

Bud^,  Hone  of  the  witnesses  has  sworn 
that  I  gave  al^olution,  nor  that  I  said  mass, 
hut  in  an  unknown  tdhgue.  What  they  have 
said  are  only  circumstances,  and  do,  not  prove 
the  indictment ;  and  what  they  say  I  din,  are 
things  that  areperformed  by  those  who  are  not 
priests.  I  ofier  it  again  to  your  lordship's 
consideration,  that  I  have  not  oeen  proved  a 
iMmi  subject  of  the  king's.  I  was  deprived  of 
my  Hal>eas  Corpus,  which  was  detained  in  the 
sheriff's  hand,  and  so  lost  the  benefit  of  it; 
^ese  things  are  material ;)  and  have  not  had 
Imie  to  produce  witnesses  that  I  was  not  bom 
m  England,  but  beyond  sea:  at  London  I 
eould  nave  got  evidence  to  prove  that;  and 
here  has  been  no  proof  made  of  that,  but  a 
ttory  told  of  me  vHien  I  was  a  chtM :  I  >  have 
proved  tiiat  my  name  cannot  be  found  in  the 
register  at  Cod^ugton.  For  the  rest  I  have 
not  haJ  tune ;  if  I  had  had  the  benefit  of  my 
Habeas  Corpus,  to  have  been  tried  at  Lohdon, 
I  had  friends  there  that  couM  have  proved  me 
horn  beyond  sea :  this  Dudley  tiiat  appears  an 
«videnoe  against  me,  was  a  servant  of  Mr. 
Po#trers,  who  was  gone  away  upon  disgust ; 
he  sent  away  seyend  kMwIs  of  goods,  and  now 
he  comes  to  swear  against  me ;  I  am  verily 
confident  that  he  carried  away  abovo  three 
hmve-load  of  goods,  that  he  carried  priyatdy 
wat  of  the  garaen,  of  plants  and  such  things, 
and  sent  them  dl  away. 

Mr.  Gilbert.  My  lord,  they  were  his  clothes, 
and  other  things  of  his  own,  which  he  took 
with  htm  when  he  went  away* 

B^nm  Street*  All  this  signifies  nothing,  if  it 
be  proved  ;  but  bring  what  witnesses  you  witt 
to  prove  it.  ^ 

Bttf6y.  I  hope  your  lordship  will  consider 
tiiat  I  am  ah  alten*Wn,  and  that  by  the  loss  ^ 
my  Habeas  Corpus  I  had  not  time  to  bring  my 
witnesses ;  and  that  the  prayers  I  said  were 
only  ihmily-duties :  I  hope  that  will  be  const- 
deied  ;  and  that  those  people  that  hare  sworn  I 
laid* mass  and  absirfved,  do  not  know  what 
mass  is,  nor  absolution.  My  lord,  here  is  no- 
Mng  proved  of  theinditrtment  agamst  me. 

Baron  Street.  You  have  said  all  this  six 
times  over,  if  3rou  have  nothing  farUier  to  say 
In  your  defined,  I  must  sum  up  the  «vide^  to 
the  jury. 

-   Bmim  Street.  You  of  the  jury,  the  prisoner 
«l4iio  hsTi  Qeoige.  Bushy,  stands  indhoted  of 


treason  upon  the  Statute  of  tf  Eliz.  cap.  9,  the 
principal  branch  whereof  is  this:  *Aiid  heH 
fether  enacted  by  the  authority  aforesaid, 
that  it  shall  not  be  lawftil  to  or  Ibr  anyjesttit, 
seminary  prieSt,  or  other  such  priest,  dieaooh, 
or  religious  or  ecdestastical  person  whatso- 
ever, being  bom  within  this  reahn,  or  any 
other  of  herhighnesO's  dominions,  and  here- 
tofore, since  the  said  feast  of  the  nsiivlty  of 
8t.  John  Baptist,  in  the  first  year  of  her  ma- 
jesty's reign,  made,  ordained,  or  profhssed,  or 
liereafter  to  be  made,  ordahied,  or  pvofiMsed, 
by   any  authority  or  jurisdiction,  derived, 
cnallenged  or  pretended  firom  the  See  of 
Rome;  by  or  or  what  name,  title  or  degree 
soever  the  same  shall  be  called  or  known,  Id 
come  into,  be  or  remain  in  any  part  of  this 
realm,  or  any  other  her  bighness's  dominions, 
after  the  end  of  the  same  forty  days,'  other 
than  in  snch  specnl  cases,  and  upon  such 
special  occasions  only,  and  fhr  such  tinea 
rally,  as  is  expressed  In  this  act :  and  if  he 
do,  that  then  every  such  oftnce  shall  be 
taken  and  adjudged  to  be  high-treaaeiii  and 
every  person  so  oflhnding,'shan  fhr  his  oflence 
be  aajmlged  a  traitor,  and  shall  sufler,  lose, 
and  forfeit,  9^  in  case  of  high  treason.' 
This  makes  every  offender  against  tliis  sta- 
tute a  capital  offender,  and  gmHy  of  high- 
treason :  now  whether  he  is  within  this  law,- 
yon  are  to  consider.    Mr.  Ctiibert  has  ttdd  yon 
that  he  is  a  repnted  priest  and  iesuit  m  the 
neighbourhood,  and  that  as  sucli  he  had  an 
order  from  his  majesty  to  apprehend  him.  ^  Htft 
used  his  endeavours  to  take  tiim  for  some  time, 
but  could  not  apprehend  him  till  the  Ifith  <n 
March  last,  and  then  he  found  him ;  but  in 
snch  an  obscure  hole,  that  no  body  would  hide 
himself  in,  but  such  an  extraordinary  offbuAet, 
Innocent  pe^le  do  not  obscure  themselves  in 
that  manner.    Joseph  Dudley,  to  pi^ove  him  a 
native  and  not  an  fuien,  teDs  you,  that  wheil 
soldiers  in  the  time  of  the  late  wars,  came  to 
plunder  his  fiither's  house,  he  heaid  hiQi  say, 
that  at  two  years  oM  he  hid  himself  in  the  cur- 
tains in  his  mother's  chamber  fi)r  (bar  of  die 
soldiers.    But  (says  the  prisoner)  my  memory 
<!0uld  not  serve  me  at  two  years  old  to  relaui 
what  I  did  then.    Btit  onr  parent  teHi  utf 
what  we  did  then.    If  a  man  be  asked,  what 
age  are  you  of?  No  man  can  tell  hut  as  his 
parents  tell  him.    My  father  told  me  I  was 
six  years  old,  and  mm  thence  I  remember 
it.    His  fiither  and  mother  were  not  out  of 
England,  as  appears,   till  about   1646,    and 
tben  the  war  was  ended ;  and  the  prisoner 
confessed  himself  to  he  about  forty  yeais  of 
age,  which  shews  him  bom  in  England.    He 
that  but  observes  his  knguage  wiH  find  that 
the  tone  of  the  Engfish   language  renuuns 
with  him.    One  horn  in  Wales  ^hongh  he 
came  young  firom  lAenceV  he  wiH   mve  n 
Welsh  tone  as  long  as  hehves.    Thenriaonet 
tells  you,  that  no  man  has  proved  his  Ming  in 
orders  of  the  Church  of  Rome,  nor  when^ 
when,  or  by  whom  made >«  priest :  )mt  if  all 
that  were  to  he  provedi  it  wMd  make  the  htm 
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prodooe  them  i^|^  all  occaaoDs.  Mtfst  Im 
therefore  be  no  priest  ?  Upon  tiie  whole,  if  you 
beheve  the  witnewea,  or  tiny  two  of  them,  you 
are  to  find  the  prisoner  guilty ;  I  believe  yoa 
have  had  full  efjdence ;  go  together,  and  coa* 
aider  of  it. 

The  Jury  went  forth,  and  afVer  a  shprt  stay 
came  back  into  the  Court.)    And  then, 

Cierk.   Gentlemen  of  the  jury,  have  yon 
agreed  on  your  verdict  ?^^ury.  Yes. 
Cierk.  Who  shall  say  lo^  you  ? 
Jury,  llie  Foreman. 

Cierk*  Cieorge  Buiby,  hold  np  thy  hand  i 
look  upon  the  prisoner. 

Ckrk.  Do  you  find  George  Busbr  Guilty  of 

the  higb'treason  and  felony  he  liath  been  ar* 

raigned  of,  or  Not  Gnihy  ?— Ftfremaji.  Guiity. 

CUrk,  And  so  you  say  all  ? — Jury,  Yea. 

Ckrk.  Look  to  him  jailor* 

Baron  Street,  Thoii^  I  must  pass  Sentenee 

npon  ^ron  of  course,  the  Jury  having  louul 

yoa  guilty  ^  yet  I  must  Isll  you,  that  his  ma* 

jesty  hath  oomnlanded  me  to  repHeve  you  from 

execution. 

Then  Mr.  Baron  Street  passed  Sentence. 

That  yon  the  prisoner,  now  at  the  bar,  \m 

eonveyed  hence  to  the  place  from  whence  y t»a 

came,  and  that  you  be  conveyed  thence  on  n 

hurdle  lo  the  place  of  execution  ;  whore  yoci 

are  to  be  hanged  by  the  neck ;  that  you  be  cut 

down  alive,  t£at  your  privy  members  becut  oS, 

your  bowels  taken  out  and  burnt  in  your  view  ^ 

that  your  head  be  severed  from  your  body  } 

thai  your  body  be  divided  into  four  quartera ) 

which  are  to  bie  disposed  of  at  the  king's  ale»- 

sure :  and  God  of  his  mflnite  mercy  aara 

meroy  v^on  yoor  aonl.' 


idle  and  uMgnifieant  If  he  be  made  a  pHeai 
m  Sngiand,  it  ia  bs  much*  as  if  made  at  Si. 
OkBfer'a  or  Qome.  fie  did  own  to  Joseph 
IhHH^,  tiiat  he  was  made  a  Jesuit,  and  k- 
boorsd  to  makea  convert  of  him  in  the  garden, 
when  he  was  alone  with  him.  The  next  was 
Thonaaa  Houis,  who  courted  a  woman,  and 
Bmst  not  have  her,  unless  he  turned  Homan 
Catholic.  Busby  must  discourse  him,  «ad 
inafce  a  convert  of  him.  He  hears  Busby 
pffeaeh  three  times,  and  heard  hun  say  mass 
aeveni  tiroes ;  and  was  not  only  married  by 
him,  bat  has  been  confessed  ana  absolved  by 
him  divers  times.  But  Busby's  tallacious  ar- 
gttmant  has  no  weight  in  it,  that  because  he 
miderstood  not  Latin,  therefore  he  proves  it  not 
mail  nor  other  services  of  the  Ghnrcb  of  Rome. 
Djarothy  Saunders  speaks  to  the  same  pui*pooe, 
that  ho  confessed  and  absolved  her.  And  she 
IbHb  you,  that  she  has  seen  bim  elevate  the 
hoot,  and  has  showed  you  the  manner  how  ; 
awl  ho  gave<her  the  Sacrament,  \vhich  she  and 
the  rest  took  from  him  as  the  Sacrament :  and 
that  the  has  seen  him  officiate  in  some  of  the 
vohio  produced  in  Court.  Sarah  Clark  speaks 
t»  the  same  purpose,  and  so  did  Blizabeth 
BvnnOk  But  Busby  says,  because  this  was 
done  in  an  unknown  tongne,  they  cannot  swear 
n  t  aad.that  he  is  no  priest,  bfwaose  they  do 
liol  sweai'  where,  and  when,  he  received  his 
orders.  Whoever  does  exercise  that  profession, 
%pe  do  beliove  him  of  that  church.  When  a 
minister  of^our  Church  preaches  or  officiates, 
«re  do  nol  say^  pray,  let  us  see  your  orders  first ; 
hot  if  he  omialo  asually  as  a  priest,  it  is  taken 
lor  granted  thathe  is  one.  He  can  tell  where 
he  raoeived  his  orders^  hot  it  may  be  cannot 


S81.   The  Trial  of  Stephen  Colledge,  at  Oxford,  for  High 

Treason:  SSChahlesII.  a. p.    681.* 


TiE  PKimONS  OF  STEPHEN  COL- 
LEDGE,  precedent  to  his  Trial,  with  the 
Oiders  made  thereoD. 

^0  the  King's  most  exceflcnt  Mi^festy:  the 
humUe  Atition;of  9rEPHENOoi.LBi>oE,now 
.  Prvoner  in    your  Majesty's   Tower   of 
London ; 

SdOi$T  humbly  sheweth ;  That  whereas  your 
Pstitioner  being  charged  with  hicrh-treaspu,  is 
ondor  strait  confinement,  that  ne  luith  not 
liberty  to  see  or  speak  with  any  of  his  friends 

*  See  his  Escamination  at  the  Trial  ot*  Lord 
StafiWrd,  vol.  r,  p.  1465,  of  this  CJoIlectioii. 

**  Soon  af.er  this  l>u^ale.TurberviU,  Smith, 
and  the  Irish  fitnesses  came  under  another 
nsonagement ;  and  they  discovered  a  plot  hdd 
wainst  the  kin^  to  faie  executed  at  (hdord. 
The  king  was  tobe  killed,  and  the  government 
was  to  be  changed.  C)ne  CoUedge,  a  joiner  by 
trade,  was  an  active  and  hot  man^  and  came  to 
bo  known  by  the  name  of  the  Protestant  Joiner. 
^e  was  first  seized  on :  and  the  witnesses 
wwtftt  many  treasonable  speeches  against  him : 


or  his  children,  and  being  bitelv  informed,  that 
it  is  ordered  your  petitioner  shall  come  to  hb 
trial  at  the  city  of  Oxon  about  the  nuddle  of  the 
next  month ;  Your  petitioner  therefore  most 
humbly  prays  your  sacred  mi^est}^,  that  leave 
mav  bejgiven  for  Mr.  Aaron  Smith  and  Mr. 
Robert  West  to  come  to  him  ;*and  also  to  havo 
the  use  of  pen,  ink,  and  paper,  in  order  only  to 
make  his  kgal  and  just  defence,  and  also  to 
have  the  comfort  of  seeing  his  two  children* 
And  your  petitioner  as  in  duty  bound  shall  ever 
pray,  &c. 

he  was  believed  to  have  spoken  oft  with  great 
indecency  of  the  king^  and  with  a  sort  of 
threatemn^,  that  they  would  make  him  pass 
the  Bill  of  Exchision.  But  a  design  to  seize 
on  the  long  was  so  notorious  a  falsehood,  that 
not>»ithstanding  aQ  that  the  witnesses  swore^ 
the  Grand-jurj^  returned  '  ignoramns?  uponthd 
bill.  Upon  this  the  court  cried  out  against  the 
juries  now  returned,  that  they  would  not  do 
the  king  justice,  though  the  matter  of  the  bill 
was  sworn  by  witnesses  whose  testimony  waa 
well  believed  a  fiiw  months  bofiire:  it  — ^ 


451)    StAtB  TRIALS,  35  CmauM  tl.  l6«l.— Trial  •/  ^^Atm  CMtigt,     [5*2 


I 

At  Hampton-Cpurt,  July  S8,  ljS81.' 

-  Upon  reading  this  day  at  tlie  beard  the  Pe- 
titioD  orStephenCoUedgts^prBoiie^iiithe  T<mer, 
fvaytngtiiatiii  order  to  the  making  hiadefence 
ait  his  trial,  which  he  hears  is  to  be  the  middle 
of  the  next  raontii,  he  may  be  permitted  to 
aee  bis  two  ehildren,  to  have  the  liberty  of  pen, 
ink,  and  paper,  and  that  Mr.  Aaron  Smidi,  and 

•ommonly  said,  th^se  juries  would  befiere  every 
tiling  one  way,  and  nothing  the  other.  If  they 
had  found  the  bill,  so  that  CoHedge  had  been 
tried  upon  it,  he  would  have  been  oertainly 
saved:  but  since  the  wftnesses  swore &at  lie 
went  to  Oxford  on  thai  design,  be  was  triable 
thfre.  North  went  to  Ctadbni,  CoUedge  bemg 
carried  thithar :  and  he  tried  him  there.  North's 
behaviour  in  that  whole  matter  was  such,  that 
probably,  if  he  had  Kved  to  see  an  impeaching 
parliament,  he  might  have  feh  the  ill  effects  of 
It.  The  witnesses  swore  several  treaaonaMe 
words  against  CoOedge,  and  that  his  earning 
to  Oxfoni  was  in-order  to  the  executing  these : 
so  here  was  an  orert'-act  Colledge  was  upon 
a  negative :  so  he  had  nothmg  to  say  for  hmio 
self,  but  to  shew  how  Uttle  credit  was  due  to 
the  witnesses.  He  was  condenmed,  and  suf- 
fered with  great  constancy,  and  with  appaar- 
Anoe  of  devotion.  He  denied  all  the  treason- 
able matter  that  had  been  sworn  against  him, 
or  that  he  knew  of  any  phA  agajnat  the  long. 
He  conihssed,  that  a  great  heat  of  tem^r  had 
carried  him  to  many  nndutifui  expreasions  of 
the  king :  but  he  protested  he  was  in  no  de- 
flgn  aninst  him.  And  now  the  court  intended 
to  set  toe  witnesses  to  swear  against  all  the  hat 
party ;  which  was  plainly  murder  in  them, 
who  believed  them  false  witnesses,  and  yet 
made  «8e  of  them  to  destroy  others.  One  pas- 
sage happened  at  CoUed^'s  trials  which  anite 
sunk  Di^ale's  credit:  it  was  .olgected  to  aim 
by  Colledge,  to  tske  away  bis  credit,  that, 
wh^n  by  his  lewdness  he  bad  got  the  French 
pox,  he  to  cover  that  gave  it  out  that  he  was 
poisoned  by  jiapists:  upon  which  he,  being 
then  in  court,  protested  solemnly  that  he  never 
had  that  disease ;  and  said,  that  if  it  could  be 
proved  by  any  physician  that  he  ever  had  it,  he 
was  oontent  that  all  the  eridence  he  had  ever 
given  should  be  discredited  for  ever.  And  he 
was  taken  at  his  word :  for  Lower,  who  was  then 
the  most  celebrated  phyaicianL  in  London, 
proved  at  the  council  board  that  he  had  been 
under  cure  in  his  hands  for  that  disease ;  which 
was  made  out  both  by  his  bills,  and  by  the 
apothecary  that  served  them.  So  he  was 
never  ooore  beard  of."    1  Burnet,  504. 

«  It  is  certain,  that  his  majesty  bad  taken 
great  offence  at  the  Oxford  parbuDftent,  fat  the 
pai-ticnlar  zeal  of  the  people  in  many  of  their 
dections:  and  for  the  particular  respect  paid 
the  members  of  the  city  ^f  London,  in  ^  great 
ratimie  waiting  on  them,  &c»  Oi'  tUs  number 
of  attendants  was'bne  Stephen  QoUetlge,  com* 
■^nly  known  by  the  mune  of  the  Protestant 
Joiner,  a  bnsy  maiiy  and  agaeai  aeaWt  against 


Mr.  Robert  West  may  cometo  ISm  ;  Ua  nai^ 
jesW  was  pleased  t%  order,  that  the  heateBBnt 
of  the  said  Tower  of  London.do  permil  the  aaid 
Stephen  Colledge  to  have  pen,  ink,  and  p^P^t 
and  to  tee  bis  |wo  children,  and  the  said  Mr. 
Aaron  Smith,  and  Mr.  Robert  West,  and  to  con- 
verse with  them  as  often  as  he  shall  deaire  in 
presence  and  hearing  of  the  warder  wlm  at- 
toids  him. 


»%  ■ 


popery,  who  went  down  to  Oxford,  and  there 
spoke  words^  and  recited  rhimes,  that  were  said 
to  reflect  upon  the  king.  This  mecfaaiuc  was 
to  be  madejm  example  of  meddling  with  poU- 
tics ;  so  an  indictment  of  h%h*treasoii  w«s«i9i« 
hSiited  affainst  hini  to  die  Grand*jury  of  Mid- 
dlesex ;  out  the  jury  returned  an  ignotaoum 
upon  it:  for  which  Mr.  Wilmora,  the  ftivmaD, 
was,  out  of  all  course  of  kw,  apprehended,  and 
examined  before  the  council,  August  l€th,  and ' 
sent  to  the  Tower;  and  was  aft^warda  laaoad 
to  fly  beyond  the  seas. .  When  the  desig«  had 
thus  miscarried  in  London,  they  laid  a.  -mim 
scene  against  this  offender  at  Cnrford,  wiicra 
they  hoped  to  find  a  more  pliable  Grand-jiiry  9 
and  to  make  sure  that  the  bifl  might  not  •  aa» 
cend  time  miscarr;^,  the  witnesses  were  acDt 
downpostto  the  assizes,  and  by  aecretmanagia* 
ment  wt^  privately  shut  up  with  the  juiy  til 
they  had  found  the  bill:  which  was aftacwards 
compbined  of,  as  an  intolerable  pnolioa.  Aa 
soon  as  the  bill  was  found  against  him,  a  jailer 
and  a  messeo^  were  sent  away  lQ.hvBrry  him 
down  to  his  tnal,  who, '  by  order  of  the  Idng's 
counsel,  took  from  him  ail  his  instmctidna  far 
his  defence,  and  carried  them  to  the  coanwl, 
fqr  them  only  to  make  their  use  and  advaotage 
of  them.  1ms  way  of  procedure  waa  thought 
to  be  reiy  harsh  and  illegal ;  yet  the  poor  man, 
under  these  severe  circumstances,  was  not 
wantuig  to  himself,  but  stoutly  made  his  de* 
fence ;  and,  as  air  John  Hawlea  observes  upon 
that  trial,  the  best  defence,  all  dreumstances 
considered,  that  ever  man  made  forhisiifo; 
But  indeed,  it  seemed  to  be  a  matter  icaolved 
upon  above,  he  must  die ;  and  so  he  waa, 
August  18th,  found  guilty  of  high-trraao*, 
and  on  the  dlst  of  the  same  monfli  executed  in 
Castle-yard."    3  Kennet,  499. 

'*  In  the  uiterval  between  the  Oxford  parik* 
ment  and  that  Michadmas  168S,  a  tuna  of 
much  discorery,  there  happiteed  two  notsMa 
cases.  One  was  Stephen  Ooiledge,  and  thn 
other  of  one  Rous.  The  first  of  these  waaa 
jomer  by  trade,  but,  being  a  pragmatical  mas^ 
and  a  fanatic,  was  set  up  as  a  prime  operator 
in  the  despterate  doings  of  the  party ;  and, 
sAer  their  way  of  abusing  the  word  Protes- 
tant, (which  waa  first  derived  from  the  Lor 
tlieran  protestatim  in  Germany,  and  since  ia 
used  to  distiuguish  all  reformed  churcbesl  by 

S  plying  h  to  every  thin||;  they  approved,  or 
at  run  sideling  aimp  with  the  fiu^tion,  as  alsn' 
the  word  jpapist  for  the  oontraty,  and  so,  by  yn 
art  of  calfing  namely  iMin^  means  for  casti]||^ 
no  little  prejudice  upon  things,  this  handy« 
craftsmai^  was  fuade  iamaus  vy  the  titie.afttiB 
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To  the  Kiog^B  most  excellent  Majesty,  and  to 
the  Right  Honourable  tbe  Lords  of  his 
Majestjr's  most  honottrahle  Prfvy  Councit. 
The  humble  Petition  of  Stephen  Col- 
ledge,  now  a  Prisoner  in  the  To\rer  of 
London. 

HamUy  aheweth ;  That  your  |>etitiMier 
kaving  been  a  dose  prisoner  erer  siuoc  bis 
first  GombitHient,  is  altogether  ignorant  of  the 

...11.  ■  .       .     I.     .       ^      .  I    ■■  ■  I  ■  -   ■      .  .  m  _ 

Pkrotestant  Joiner ;  and  his  province  lay  in  ma* 
nasing  of  sedition  and  treason  aoMNig  a  lower 
orSsr  0t  men ;  and  he  had,  in  particular,  a 
gmU  chaii^  incambent  upon  him,  to  conduct 
that  nrhicb  was  dresasd  up  for  the  Oxford  par- 
HaoMBt. 

*'  J  iiwuld  first  note  that,  when  the  public  began 
to  asttle  a  little,  afVer  the  Oxiora  pariiaaient 
disaolved.  there  were  daily  discoveries  of  the 
ragueries  intended  there  ;  and  whoever  has  a 
uiuid  to  iaiow  the  forms,  language,  and  coa- 
eeptioDS  d'tbe  treason  company  one  with  ano- 
thfTf  and  the  methods  of  the  directors  to  eo^ 
gage  them,  with  the  authority  thefaction-mon^ 

rs  of  the  city  had  over  the  whole,  tending 
tbe  mat  work  of  takingoff  the  long  and 
the   duke,  may  read  Mr.  Zeai's    Narrative, 
entitled  Villainy  Displayed,  1683.    I  do  not 
mention  tiiis  pamphlet  as  a  voucher  of  truth  in 
all  respects,  because  there  was  a  spice  of  Uie 
piektmk  in  it ;  but  it  affords  such  natural 
imi^pes  of  faction,  with  their  ordinary  dialect 
and  converse,  and  prattique  of  treason,  as  can- 
not weU  be  all  fictitious  :  And,  for  the  gross 
Ikcts,  every  one  may  trust  or  distrust  as  they 
find  caose.    As  for  GoIIcdge  there  was  early 
evidence  of  rank  High  Treason  against  him  ; 
and  therefore  an  Indictment  was  preferred  to 
the  Grand  Jury  at  the  Old  Bailey;  but  against 
fuU  evidence,   as   the  following  proceedings 
sbewy  the  return  was  Ifi^oramns.    Tbisoo- 
▼iated  all  fiulher  criminal  prosecution  there  ; 
the  door  was  shut,  and  no  entrance  into  the 
common  course  of  j\istice  was  to  be  had.    But 
the  scandalous  Ignoramus  was  no  discharge, 
and  it  was  considered  that  the  overt  facts,  of 
the  treason  against  him,  were  the  stirring  up  of 
war,  and,  in  order  to  it,  preparing  arms  and  na- 
biliments,  advising  othen  to  do  tbe  like,  and 
designing  to. sme  the  person  of  the  Idng,  and 
declaring  be  would  be  one  ;  and  that  no  good 
was  to  be  expected  iirom  tbe  king,  who  minded 
nothing  but  beastliness,  and  the  destruction  of 
bis  people,  and  to  establish  arbitrary  govern- 
ment.   All  which  facts  were  done  as  well  in 
Oxfordshire  as  in  Middlesex,  whereby  the  trea- 
son kv  in  two  counties ;  and»  in  that  case,  the 
king  by  law  may  choose  in  which  county  he 
will  pursue,  for  both  are  proper.    It  was  ^« 
tenmoed  thereupon,  that,  since  the  justloe  of 
an  Indictroeot  was  denied  by  the  Middlesex 
Grand  J  air,  to  proceed  to  inaict  and  try  Col- 
led^ in  uadbrosbire.     And,  there  berogan 
opportunity  by  means  of  the  assijfes  then  at 
liaodf  the  witneases  were  sent  down,  and  ah  In- 
dietomtprefefTod  tdtbeordoNffy  OrandJuiyi 


particular  matters  charged  agunst  him,  and  of 
the  names  of  the  witnesses  who  are  to  prove 
the  same ;  upon  his  knowledge  of  both  which, 
as  well  the  nature  as  the  auioner  of  his  defence 
must  depend  ;  and  because  upon  the  oaasi* 
deration  of  his  case,  sevecal  matters  of  Iaw» 
may  arise  as  well  betbre  as  ai  the  tine  olbis 
trial,  in  which  counsd  will  be  tieoessary  la 
assist  him,  and  several  matters  of  fact  |Arepa< 
ratory  to  bis  trial,  with  which,  under  his  ^»n- 


■»*- 


who  found  the  bilL  This  oould  not  be  unequal } 
for  this  case  was  not  thought  of  when  that 
Grand  Jury  was  returned.  AUer  the  bill  found, 
the  assizes  did  not  oontinoe  long  enough  to 
bring  on  the  trial  of  the  prisoner,  toe  he  would 
have  complained  of  too  short  waniing.  There- 
fore an  extraordinary  commission  of  Oyer  aikl 
Terminer. issued  to  the  judges  of  the  western 
and  OxfonI  circuits  to  try  the  prisoner  ;  and 
the  two  former  were  ordered  to  retwn  fima 
their  circuit  by  Oxford,  and  to  be  there  at  the 
day.  8o  these  Judges  naet  and  held  the  ses- 
sions, andafler  a  long  trial,  rpon  the  Indict- 
ment found  by  the  comity  Grand  Jury,  ^nd 
full  evidence  in  the  hearing  of  a  vast  assembly 
of  all  sorts  of  people,  the  prisoner  vras  (bund 
Guilty  of  High-Treason,  and,  soon  after,  eae* 
cuted ;  as  I  am  about  to  relate. 

^*  It  is  not  to  be  conceived  wiial  a  thunder- 
clap it  was  for  the  Ihction,  to  hear  that  a  primOy 
instrument  of  theirs  should  be  brought  to  answer, 
much  more  to  be  attain  of  Treason.  They 
thought  their  whole  party  safe  ensconced  be- 
hind tlie  sheriffs  of  London  and  Middlesex, 
with  their  partisans  of  Ignonunus ;  and  thai 
tbe  law  was  enervous  as  to  them.  And  now, 
fur  one  of  them  to  be  haled  forth  to  an  indif-* 
ferent  trial,  with  tbe  consequences,  was  of  tho 
last  importance,  and  would  render  the  moat 
zealous  of  their  party  less  daring,  and  many 
(as  was  found  in  diverse  instances  already)  go 
over  and  become  discoverers.  This  naaile  toe 
whole  party  engage,  as  pro  Ari$  ei  JFooi,  with 
all  the  skill  and  interest  tliey  had,  to  boom  off 
this  fire-ship,  and  save  their  friend.  And  ac-> 
cordingly  tliey  went  to  ivork,  inventing,  con- 
triving, soliciting,  by  all  possible  means,  if  it 
might  be  broi^gbt  about,  to. baffle  the  trial. 
And  the  attendance  was  accordingly,  for  there 
was  scarce  a  pragmatical  town  party-man 
absent ;  and  abundance  of  the  vu^^  sort  of 
them.  Aaron  ^mith,  as  far  as  he  durst,  and 
thai  was  not  a  little,  took  tlie  post  of  solicitor 
for  the  prisoner.  It  was  he  that  was  agent  for 
the  Scbtch  rising  in  the  Rye  plot.  There  was 
Dr.  Gates  boot^,  and  spurred,  and  awarded, 
and  tbe  whole  ti-ained  band  of  his  dependence 
to  helpont,  that  could  so  vrell  help  in  at  a  dead 
lift  v^itb  this  armament  and  attendance,  not 
lintike  that  which  was  at  the  meeting  of  parlia- 
ment, ibis  Protestant  Joiner  came  down  to  bo 
tried  at  Oxford. 

.  **  When  the  western  Jodges^that  is  the  Lord 
Chief  Justice  North  and  Mr.  Justice  Jones,  ar- 
riv^.just  at  hb  lorilshin's  alighting  ffom  bis 
coach,  a  servant  put  mto  nis  huid  a  letter  left 

1 
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BriTiWgtt  aUowtd  by  Uw  of  pcremptsiy  dial- 
huge  tQ  several  juron,  esiMMUy  in  a  cowilry 
where  lie  ie  abeoUitely  a  ftraiiger,  unlets  he 

suffice.  I  sbaU  only  note  a  passage  mr  two,  as 
I  think  singular,  and  then  speak  with  the  au- 
thor about  the  honest  copy  ne  has  made  from 
so  just  an  original.  It  was  Aaron  fimilktbat  put 
the  pi^eni  into  the  prisQDer's  hand,  and  beuiff 
questioned  about  it,  lifted  up  as  high  as  he  eould 
stretch,  and,  said  publicly — '  It  is  high  tine  to 
*  have  acare  when  onr  lives  and  estates  are  beset 
'  here.'  The  chief  justice  rose  upand  (^ndy) 
said  tothe  clerk^ '  Record  these  wonhi.'  IVecmi- 
sequence  of  that  was  a  conviction  without  Ihr- 
ther  trial ;  upon  which  the  court  might  bars 
adjudged  a  punishment.  But  Smith  was  aware 
of  that,  and.  feH  to  recanting  and  explaining, 
which  diverted  the  pipceeding  ;  and  tlie  judges 
onljr  took  bis  recognition  to  attend  during  tne 
session.  This  passage  of  recording  tlie  woMb 
is  not  put  m  the  printed  trial,  because,  as  I  sup* 
pose,  nothing  bemg  done,  it  went  ibr  nothing. 
clrOeorge  Jeflertes,  and  one  of  the  prisoner^ 
witnesses,  had  aparree  of  wit.  It  was  one  John 
Lnnn,  an  old  qucmdaro  drawer  at  the  St.  Dun* 
Stan's,  afias,  IJevil  Tavern,  and  gifted  like  aQ 
array  saint.  He  was  once  heara  prayii^g  by 
the  spirit  against  the  cav^lierB,  and,  among 
other  spiritual  elegancies,  he  cried,  ^  Sc^tteHeWi 
<  |;ood  Lord,  Scatter'em,'  which  gained  him  the 
nickname  of  Scatter'em.  ^  Sir  George  Jeflleries 
was  somewhat  too  busy  in  asking  nim  ques- 
tions :  and,  sir  Cleoi^ge,  said  he,  I  never  was 
upon  my  knees,  as  you  were,  befbre  tfie  par- 
liament. Nor  I,  said  dr  George,  for  much,  bat 
you  were  so  when  you  died  Scatter'em.  Gates 
was  also  called  to  witness  for  the  prisoner, 
against  the  credit  of  some  of  his  brotner  evi- 
dences that  had  testified  ibr  the  king.  He  af- 
fected to  pronounce  ore  rotundo^  the  round 
oaths  and  nbaM  stuffthat  he  charged  the  others 
to  have  uttered.  And,  among  other  things, 
he  said  of  one  Smith,  who  was  a  minister,  that 
he  once  admonished  hhn  of  his  oath  upon  the 
gospel,  and  his  ansi»'er  wasO^*  d —  the  gospel ; 
and  that  vile  sentence  Gates  mouthed  out  s0 
odiously,  as  very  much  oilended  all  (not  so  bad 
as  himself)  that  heard  it;  And  the  manner  of 
his  behaviour  shewed  the  genius  of  the  man 
more  than  any  description  can  do.  He  did  but 
use  the  privilege  of  a  theist  or  free-thinker ;  of 
which  crew,  or  worse,  he  plainly  declared  him- 
self by  this  passage,  He  told  of  his  waiting 
with  some  company  for  dinner  in  the  chy,  aniL 
said  he,  to  divert  ourselves,  we  entered  into  a 
discourse  of  philooopby ;  and  die  Questions 
were  conceminff  mF  beuig  of  a  Goa  and  the 
immortality  of  me  soul,  whether  those  could 
be  proved  by  natural  demon^ration.  And  he 
seemed  much  gfratified  in  this  opportunitv  of 
taOdne  proihndy  in  puUic.  But  enougn  of 
these  base  n^mentos.  It  is  lime  to  come  to 
our  author^  who  pretends  to  sink  dec^  for  the 
intrigne  of  this  man's  Case. 

^^  He  begins  with  his  character,  which  aAer 
~  is  rule  of  the  times,  was  meritorinua ;  and  his 


finement  he  cannot  be  furnished  without  the 
help  of  a  solicitor,  and  he  is  like  to  be  wholly 
nncapable  of  receiving  any  benefit  iroih  the 

direeled  for  him.  He  opened  it,  and  found  only 
these  words,— — *  You  are  the  rogue  the  Court 

*  fcMes  on  for  drawing  the  first  innocent  blood.' 
Alter  his  lordship  was  in  his  chamber  and  s6roe 
firiands  with  him,  he  shewed  it  to  them,  sayinaf 
only,  that,  *  These  men  think  meso  poor  spinteo, 

*  as  to  be  frighted  from  my  doty  by  such  silly 

*  stuff  as  this.'  It  is  a  thin^  of  course  ibr  men, 
in  the  ctrcnmstances  of  this  criminal,  to  de- 
sve  time  afier  time,  and  to  insist  upon  all  dila- 
tones,  and  to  be  very  querutous,  if  every  thing 
<hey  ask,  be  not  granted  ;  for  they  are  never 
in  haste  ;  and  it  is  always  one .  request  for 
friends  tb  have  access  to  *them.  And,  in  this 
ease,  there-  was  enough  of  all  this  ;  for  peti- 
liottsupon  petitions  bad  been  preferred,  pray- 
faig  such  Kind  of  indulgences,  which  were 
granted,  as  appears  by  the  petitions  and  orders 
printed  at  the  beginning  of  the  trial,  to  silence 
belying  sphits  of  the  party,  who  then  (as  this 
antiior,  in  this  his  Complete  History,  bath) 
iUsely  pretended  that  he  had  neither  time  nor 
means  allowed  for  his  reasoaaMe  defencttf .  In 
the  list  of  the  prisoner's  counsel  we  find  Mr. 
Smyth,  that  was  plot  counsel  to  Gates,  ami  one 
West,  deep  in  the  Rye  conspiracy ;  and  these 
genHemen,  vnfh  their  assistant,  had  penned  for 
the  prisoner's  use,  not  only  cantious  law  ques- 
tiotts^  but  florid  speeches  and  narangoes,  with 
the  cues  where  they  were  to  be  priclced  in,  as 
the  course  of  tbe  trial  went  on.  The  contents 
w«re  recrimination  and  libel  upon  tbe  govem- 
uent,  charging  popery,  French  counsels,  cut- 
ting off  protestants,  mitrary  power,  and  the 
ike  fhctious  stuff,  such  as,  if  not  helping  the 
prisoner  off,  might  fill  the  trial,  when  print^, 
with  Kbd  upon  the  government ;  an  art  usual 
HmHk  the  Action.  Aner  the  prisoner  was  come, 
the  Judges,  at  his  desire,  allowed  free  access  of 
his  friends  to  him.  But  one  of  tiie  officers  ob- 
serv^  that  one  of  tiiero  put  a  parcel  of  papers  in- 
to his  hand ;  and,  upon,  his  information  they  were 
aent  fiir  and  inspect,  and  fbund  tq  be,  partly 
eoDoemlng  his  defence,  as  witnesses  names, 
dec.  but  abundance  of  tiie  aforesaid  libellous 
lurangues.  When  the  court  was  set,  any  one, 
Aaiknew  persons,  might  he  dvverted  by  observ- 
ing the  dihgence  of  die  soliciting  crew,  and  how 
^hrphad  nMtedtiiemsehes  in  the  view  of  the  pri- 
soner, and  made  asnals  at  all  turns  with  winks 
and  1^-bitings.  The  prisoner  was  arraigned, 
and,  after  much  ado,  pleaded  Not  Guilty,  and, 
upon  his  complaint  ahoui  his  papers^  they  were 
distinguished,  and  alL  that  were  not  mere  libel, 
returned  to  him,  and  his  trial  was  appointed  the 
next  day.  It  is  a  pity  our  autnor  had  not 
oopies  of  these  harangues  to  put  in  full  length 
nto  his  History^  they  Would  mive  sat  veiy  well 
these. 

**  I  do  not  propose  tomake  a  report  or  eictraci 
of  Mistrial, ta  represent ihe  numerous  cavils 
laid  chksaneries  that  were  used  in  it,  for  the 
whote  II  in  print,  and  readily  had;  and  let  that 
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honoarable  Board,  wbtch  lie  bath  lately  bad 
some  exncrienoe  of,  and  doth  with  al!  humility 
and  diankfntncs»  acknowledge,  your  petitioner 


fnmv  Imtv  some  knowledge  of  them  before  his 
trm.— -Ill  ftiH  amaranee  therefore  of  the  gpreat 

jttttiee  aad  teletnency  of  yonr  majesty  and  this 

■ 

treaaon  no  other  than  zeal  against  itopery ,  *  that 

*  he  wtMahniymaB,  and  a  gnreat  talker  against 

*  fMiperv.'  A  ^^ood  workman  at  disjoining',  who- 
ever fu6  him  s  and,  as  fhr  his  offence,  *  he 

*  went  down  to  Oxford,  and  there  spoke  words 

*  maA  redted  rhymes  which  were  said  to  reflect 

*  tm  the  king.*  What  a  barbarous  way  of  writ- 
er is  this!  Only  *  aaid*  to  reflect  on  the  king. 
The  awlhor  is  so  fhr  from  allowing  any  thing 
treasonable  in  his  ease  that  he  carries  it  no  farther 
than  a  few  words  and  rhymes  which  were  bot 

*  said*  nnropposed,  not  that  they  really  did  reflect 
on  the  king ;  and,  if  they  did,  we  know  that  is 
hot  misdemeanor  and  not  treason.  Why  did 
be  not  shew  what  the  words  were,  the  tendency 
and  use  of  the  rhymes,  and  other  fact  proved  ? 
It  WsoM  then  have  appeared  he  was  poet  and 
singnig  master  as  well  as  songster.  He  was 
giwd  at  draught  and  design,  and  couM  make  hie- 
ni^lyphics  of  popery  and  arbitrary  power :  and 
represent  emblematically  the  downfkH  of  his 
majesty;  as  in  his  Raree-show  and  Mackninny, 
as  I  tovched  before.  But  those  were  bawbles 
for  the  underling  mob  to  be  engaged  ^ith.  His 
maga^ne  fhr  action  was  of  another  sort,  iron 
ware  and  arms,  besides  notable  persuasive  dis- 
oonrses  he  had  to  incite  folks  to  trse  them 
against  tibe  king,  whom,  by  his  slighter  imple- 
ments, he  tilifled  and  derided  most  execrably. 
Tbos,  Kke  the  hero,  '  tarn  Marti  (jnam  Mer- 
corio,*  he  plied  his  work.  If  the  trial  had  not 
been  in  print,  it  had  been  needful  to  have 
given  afb'ler  account  of  this  case  :  But  I  de- 
cline the  tadmm  of  a  nice  e^taiuination ,  at  this 
time  of  the  day,  stiperfhious  ;  it  is  enough  to 
shew  the  perfidy  of  the  account  given  in  this 
History. 

'*  It  goes  on  to  sum  up  all  in  a  litde ;  shewing 
tiiat  this  mechanic  was  to  be  *  made  an  examnle,* 
not  fhr  any  treason,  or  so,  but,  'for  meddling 

*  with  politics,'  the  rest  follows  of  course  ;  but 
ehsore  an  admhtd>1e  conciseness,  and  so  on 
indictment  was  preferred  agamst  him.  I  am 
really  afVaid  of  bdnsf  duspa^ted  for  abittihg  an 
historical  writer,  ft  being  almost  incredible 
any  pretender  that  way,  even  of  the  Orubstreet 
order  should  take  upon  him  to  relate  fiicts  and 
proceedings,  and  wnte  such  stuff  as  this.  Bat 
with  leave  of  his  '  and  so,'  the  indictment 
came  n»tete  with  fhcts  of  high  treason  as 
tODchied  before,  and  all  proved  by  lawful  wit- 
nesses against  him,  before  the  London  grand 
jury ;  but  they  (just  as  our  author  here)  made 
amen  ballad  of  it,  and  rejected  the  bill.  Then 
as  the  party  concluded.  College  was  safe.  Now 
comes  Ui  the  author  with  a  fVesh  subject  of 
Kbel.  •  For  which  (Ignoramus)  Wilmore  the 

*  fbreroaa,  was,  out  of  all  course  of  law,  ap- 
^preheiided  and  examined  befbre  theoouncd, 
^  and  eent  to  the  Tower,  and  was  aflerwards 
'  fbrced  to  fly  beyond  the  seas.'  Now,  upon  my 
small  experience  of  affairs,  which  tells  me  thu 
•"fhr  wbKh^  camivt  ba  trus,- 1  will  Qot  Irith  toy 


Snrse,  and  wager  all  that  is  in  it  that  the  scan- 
al  is  false.  But  1  (ear  evory  reader  wiH  not 
venture  so  deep,  being  (perhaps)  inclined  to 
think  a  grave  writer  should  not  affii-m  a  fhct^ 
in  manner  and  circumstance,  so  Tev^  Untrue. 
That  Wilmore,  by  his  perjurious  Ignoramus, 
was  not  much  recommended  to  his  majesty's 
favour,  so  as  ly  his  extraordinary  interposition, 
to  be  taken  out  of  the  hands  of  the  hrw,  when 
it  had  seized  on  him  for  crimes,  I  readily  grant ; 
as  also  that  if  a  man  will  effrontuotisly  break 
the  sacred  trust  of  justice,  in  a  matter  of  trea- 
son against  the  state,  more  like  a  partisan  &an' 
a  sworn  enqiurer,  that  the  state  will  lay  hold 
on  him,  if  he  be  fbnnd,  in  any  respect,  ob- 
noxious to  the  law  :  And  farther,  that  a  man 
must  needs  be  a  saint,  indeed,  that  pnictiscy 
barefaced  against  lawful  anthority.  All  these 
things  1  grant ;  whereof  the  consequence  is 
that  Mr.  Wihnore,  and  every  one  else  of  his 
bold  usurpation,  must  look  to  their  bits  ;  for,  if 
they  may,  they  will  be  caught  napping.  But, 
as  to  the  said  *  for  which,'  that  is  tor  his  netum 
of  Ignoramus,  I  deny  that  it  either  was  made 
or  mentioned  to  be  any  part  of  his  crime  ;  but 
he  was  taken  up  by  tawfiil  warrant,  and  not,  a.<) 
the  author  abushely  afiirms,  for  hlsi  verdict, 
which  could  not  be  so.  It  seems,  some  of  the 
neighbours,  that  had  him  in  detestation,  in- 
formed that  he  was  a  kidnapper,  and  that  he 
had  sent  one  or  two  young  men  to  the  plan- 
tations ;  and  it  was  verily  oeliered  he  had  sold 
them  there.  Upon  this,  he  was  taken  up  and 
examined,  and,  afterwards,  not  only  tried  at 
the  King's- bench  bar  and  convict  (as  I  find  in 
the  Chronological  History  of  England,  !24  May 
168-2)  but  was  also  obnoxious,  u  not  chargeil 
by  a  writ  de  Homine'  replegiando,  and  com* 
mitted  (as  the  nature  of  which  writ  requires)^ 
until  he  produced  the  persons  in  order  to  be  re- 

{devied,  this  was  the  ancient  remedy  for  thiii 
iberty  of  the  subject,  and  is  indeed  more  ef- 
^  fectual  and  expedite  than  an  Habeas  Corpus, 
The  difference  is  that  the  fbrmer  is  the  process' 
of  the  government,  that  took  care  of  the 
people's  liberties  (wherefore  men  affected  to 
style  themselves  the  kin^s  subjects)  against 
the  great  men  that  tyrannised ;  and  the  latter  is 
chiefly  intended  a^nst  the  government  itself 
and  the  abuses  of  its  power.  But,  as  for  W  3- 
more  the  kidnapper,  he  fimnd  means  to  clinr 
himself  by  the  activity  of  his  heels.  Who- 
ever would  know  the  steps  of  this  matter,  may 
find  somewhat  of  it  in  the  pamphlets  of  tha 
time,  and  particularly  in  L'Estrangc's  Obser- 
vators ;  out  of  whicn  the  whole  story  may^  be 
picked. 

"  In  such  a  case  as  this,  so  defamatory  of  a 
settled  goremment,  an  author  should  ha^ 
made  girad  his  charge  by  some  authoritativ* 
evidence,  as  the  order  of  council,  warrant  or 
commitment,  or  return  of  an  Habeas  Corpus,  as 
might  have  been  had  for  the  looking '  fbr.    O  t 
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ibay  have  free  aooeis  t»,  anil  pnvate  ooifcr* 
ence  with  him ;  and  because  their  own  private 
affidn  or  other  aocidenta  tuKf  call  away  «obm 
of  his  counsel  from  his  assistance,  that  jlibr. 

down  to  labour  about  freeing  the  prisoner,  were 
deprived  of  the  opportunity  of  standin|^  hefaindt 
wuisfieriii^  ana  commenting,  dnnng  the 
examination  \  as  for  instance  -—  '  this  is  piH 
pish  work'  —  ^  that  is  an  Irish  papist'-- 
*lmave8  come  to  destroy  protestants' —  *no 
protestant  plot,'  and  the  Uke;  and,  perhaps, 
take  the  boldness  to  ask  questions  praspnafci* 
cally,  or  otherwise,  tLoush  by  their  looks, 
a£frunt  the  testimony.  VVner»y,  if,  inordi- 
nai-y  cases,  the  crowd  used  to  be  let  in,  as  theyt 
were  not,  yet,  in  this  case,  it  was  reasonable 
to  hinder  it.  And  now  comes  the  tag  to  this  ^ 
fine  lace.  *>  This  was  afterwards  oomphiaed  of 
*  as  an  unsufferaUe  practice,'  that  is  not  letting 
the  crowd  into  the  gprand  jury  chamber ;  bui 
by  whom,  or  to  whom  complained  of?  By. 
Shute  to  Filkington,  or  by  Pilkingtoa  to 
Shute  ?  It  could  not  be  by  any  one  man  of 
common  sense  and  knowledge  of  things  to 
anothei^  If  he  means  any  formal  complaint 
to  authority,  as  for  an  hardship  or  wrong  done, 
the  sentence  is  a  great  untruth. 

**  He  comes  now  to  the  circumstances  about 
the  trial,  which,  1  hope,  was  no  private  ma«w 
nagement ;  but  *  he  was  hurried  down.'  This  is 
Uke  the  posting  down  of  the  witnesses.  libel 
trades  much  m  words  that  sound  without  anv 
sense  in  tliem :  For  what  was  this  *  huny  ?' 
If  it  was  the  long  trot  of  the  horses,  and  swift 
passage  to  Oxford,  it  is  a  foolish  expression. 
If  it  was  so  that  the  prisoner  was  deprived  o^ 
any  just  means  of  defence,  as  the  Kbel  seems  * 
to  mtend  should  be  understood  by  it,  il  is  false  ; 
and  the  prints  before  the  trial,  as  also  the  trial 
itself,  that  shews  all  the  material  drcum* 
stance,  confutes  it.  But  tragical  words 
sometimes  heat  the  willing  imagination,  so  as 
to  form  in  itself  a  lye  wmu  the  author  dnrst 
not  say  it.  But  we  shall  grow  more  and  more 
direct ;  for,  about  the  paners,  taken  and(excqpt 
the  libellous  harangues)  restored,  Uie  aathor 
says,  *  This  way  of  orocedure  was  thought  to 
'  lie  very  harsh  and  illegal.'  Neither  the  one  nor 
the  other ;  for,  as  the  known  law  was  then, 
prisoners  were  urged  to  make  their  defimoe 
upon  their  innocence  of  the  fact,  to  be  tried  by 
the  country,  without  foreign  assistance  to  in- 
vent exceptions  of  form,  and  dilatorics;  for 
which  reason  no  counsel  used  to  be  allowed 
them :  But,  if  they  could,  by  any  means,  shew 
to  the  court  any  matter  of  law,  in  point  of 
fbrm  or  otherwise,  the  court  was  trusted  to 
give  them  the  full  benefit  of  it  j  aa  they  were 
also  if  it  appeared  to  them  without  tbe^  pri- 
soner's shewing:  which  made  it  a  conmran 
sayii^  that  the  court  is  the  prisoner's  counsd* 
Nor  IS  this  to  be  accounted  an  harsh  law  (for 
law  it  was)  however  thoujght  pi  since  to  be 
altered ;  for  ofiences,  of  this  Idnd,  are  so  ^m* 
colar,  and  withal  80  dangerous  to  government, 
that  it  is  necessaiy  Ihi^  ha?e  aam*  pnwec 


doth  humbly  beseech  yoiur  miyeaty  and 
honourable  Board,  that  he  may  have  a  copy 
of  the  inoictmeni  against  him,  or  the  particalar 
charges  of  it,  that  his  counsel  and  solicitor 

but  thsD,  his  sayittff  it  was  for  his  verdict  bad 
appeared  to  be  a  fUsity,  andhad  spoQeda  very 
daent  liheL  Marry,  he  thanks  you  for  that ;  no, 
tbouflh  the  matter  lay  fair  enough  for  reflection, 
as  to  have  said  that,  for  revenge  ofhis  Ifi^novamos 
a  pretence  of  kidnapping  was  taken,  &c.  for  he 
would  not  abate  an  hair  of  the  v^m  of  his 
libel,  and  therefore  says  it  positive,  without  any 
pretence  at  all.  But,  to  do  the  faction  justice, 
1  must  allow  that,  according  to  their  scheme, 
tney  were  much  in  the  right;  for  having 
a  government  to  undermine,  then  lies  and 
libels  served  as  spades  and  mathooks  to 
work  with.  But  now,  to  ||o  on  with  the  story, 
for  I  think  I  must  transcrdie  the  whole  para- 
graph.  *  To  make  sure  that  the  bill  might  not 
\  miscarry  a  second  time,  where  (at  Oxford)  they 
X  *  hoped  to  find  a  more  pliable  grand  jury,  the 

*  witnesses  were  sent  down  post  to  the  assises.' 
Whether  by  post  with  the  horn  sounding  be- 
fore, or,  as  I  guess  the  truth  was,  by  coaches  in 
which  there  miffht  be  six  horses,  wuicb  trottinjif 
apace,  and  ffalToping  sometimes,  saved  th^ 
tide  and  reached  the  assise  town  before  the  bu- 

.  sines  swasdone.  Nilv  this  word  *  post'  has  a  je 
ne  t^i  guoi  sound  of  a  deep  design.  But 
cwtrtet  mendacem  esse  memorem ;  for  now  it  is 

*  noped,'  a  line  or  two  before  it  is  *  made  sure,' 
that  is  ttiey  made  *  sure  hopes.'  But,  to  wave 
bulls,  why  might  not  they  m  Oxfordshire  make 
sure,  wh^  it  was  evident  no  unpacked  and  un< 
prepared  grand  jury  could  reject  such  an  in- 
dictment r  Then,  as  for  his  '  pliable,'  the  chief 
gentry  in  the  county  of  Oxford  are  his  hum- 
hie  servants  for  the  compliment ;  for  men  of 
honour  are  very  *  pliable'  to  neijury . 

«<  Now,  to  go  on  with  this  nedge  libel ; '  and, 

*  by  a  secret  management  shut  up  with  the 

*  grand  jury  till  they  found  the  bill.'  A  bailiff  at 
the  grand  jui^  chamber  door,  to  let  in  those 
that liave  busmess  and  none  else,  is  a  manager 
«f  secrets.  Do  but  observe  the  hot  and  cold 
dealing.  In  Rous's  case  it  was  a  privilege  to 
be  secret,  and  now  it  Is  management.  The 
malicious  and  false  insinuation  is  that  the  grand 
jjiry  chamber,  bein^  free  for  all  comers,  as  an 
open  eourt  of  frials  is,  yet,  in  this  case,  it  was 
anut  np  for  management.  O  woeful  law- 
divine,  tliat  doth  not  know  that  place  is  always 
close,  ^d  not  open  to  any  that  are  not  called, 
or  ha^e  no  business;  and  that  no  defences 
being  Jieard,  only  the  prosecutors  and  their 
vritnesses  attend  to  shew  that  there  is  reason 
for  the  prosecution.  And  bow  could  these 
men,  as  diey  are  sworn,  keep  the  king's 
secrets  and  their  own,  if  they  were  not  chSe. 
If  alt  people  might  come  in  at  snch  examina- 
tions, prisoners  would  have  spies  upon  the 
testimony,  which  would  be  of  ill  consequence. 
But  the  true  grievance  of  the  foction  was, 
partly,  the  want  of  that,  and,  partly,  that  the 
iolicitori  and  agcils  of  direne  species,  sent 
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Ir.Smitli,  Mr.  ThompwD,  Mr.  Dar*    Poll«xf«n,  Mr.  Ward  of  the  Inner-TcHiple^ . 
Wert  of  tbe  Middle-Templey  Mr.    may  be  ass^ned  him  for  counsel,  and  Aaron 
of  Lincoln  VInn,  Mr.  Rotherfaam,    Smtth  for  his  solicitor,  and  that  he  may  hare  ^ 
lU,  Mr.  Rowny  c^  Graj's-Inn,  Mr. '  a  copy  of  the  jurors  to  be  returned  upoii  his 


over  eriminals  in  the  way  of  justice,  jnore  than  sent  down  to  the  law,  and  fairly  in  the  face  of 
is  regular  hi  common  wra^es  of  ffie«»  and  the  nation,  tried  and  attaint,  was  doomed 
iuum^  that  arc  of  little  consequence.  For,  if  j  before-hand ;  right  or  wrong,  *  He  must  die.' 
juMioe  is  not  hacTin  such  cases,  force  will  take  |  So -here  is  premeditated  murder  charged  upon 
place ;  and  nothing  is  extraordinary  when  a  !  long,  counsel,  officers,  judges  and  jury  all  at 
court  of  justices  sworn  hare  the  power  of  the  '  once.  I  am  sorry  that  the  author's  unsufTer- 
whole  form  of  a  tiial,  by  which  right  is  to  be  !  able  majice  to  the  limes  of  this  reign,  shewed 


done  between  the  government  and  traitors. 
And  to  imagine  that  lawful  judges  are  corrupt, 
is  barbarous ;  because  of  the  necessity  of  judg- 
ing', and  consequently  of  powei^s  to  lodge,  es- 
pecially when  atrial  is  in  public,  for  all  the 


in  his  falsifying  this  triali  has  drawn  me  to 
lose  so  much  paper  and  ink  about  it.  One, 
that  is  weary,  and  has  a  mind  to  hare  done, 
must  griere  at  such  nrorocadons;  and,  astho 
common  saying  is,  nesh  and  bk)od  can  scanst' 


attendance  to  observe  and   jud^e  even  the  i  bear  with  him,  whW  halh  given  no  historical 


judges,  who  are  in  a  sort  (in  captious  times  at 
least)  upon  the  terms  of  good  behaviour,  be- 
cause men  may  see  their  partialities  when  the 
^ase  is  so,  as  it  was  not  here.  But,  since 
artifice  is  not  allowed  to  prisoners  by  the  means 
of  tbfmal  connsel,  why,  I  beseech  you,  by 
trrhteo  speeches  and  rhetorical  harangues, 
-which  were«  in  truth,  impertinent  to  a  just 
defence,  and  contrived  for  another  end,  and 
that  was  libel  upon  the  govenunent  P  It  had 
been  arare  device  to  puUiah  libels  with  safety, 
had  it  been  permitted  the  prisoner  to  read  them 
to  the  people  oot  of  his  pa])erB. 

'*  'But  the  author  still  thiidcs  him  *  under  se- 
<  vere  circumstances.'  It  is  weU^e  trial  is  in 
pant,  else  these  poetical  expressions  would 
sadly  paint  thif  man's  case  m  the  minds  of 
those  that  know  no  better.  .  But,  from  tbe  old 
rule,  ^  sit  liber  judex,'  I  may  take  assurance, 
and  affirm  that  no  man,  that  ever  was  tried  for 
high-treason,  had,  or  could  dauB,  more  lati- 
tude or  scope  of  deftmce  than  was  allowed 
to  this  man ;  which  is  sufficient 


m  answer 


to  all  that  ever  was  or  can  be  alledged  against 
ibis  trial.  And  the  author  is  but  a  summist  of 
the  libd  upon  this  head  ;  for,  near  tbe  time, 
faction  was  not  desperate,  but  bold ,  and  they 
not  only  railed  at  the  judges  publicly,  but  put 
oot  Iibdk>u8  pamphlets,  out  of  which  the  au- 
thor bas  his  esfc^rpts,  which,  at  the  time,  w^ne 
answered  sufficiently  to  the  conunon  satisihc- 
tion  of  all  equal  persons;  but  out  of  the  an- 
swers, no  word  to  be  found  here.  Now  see 
how  an  biatorian  can  side  with  a  traitor  in  his 
time!  For  the  author  hath  the  brass  to  add, 
'  But  indeed  it  seemed  a  matter  resolved  ii-om 
'  above,   he  must  die,  and  so .'    One 


that  knows  this  author  to  be  a  divine,  would 
conclude  him  a  fatalist,  and  that  he  speaks  d 
heaven  above,  and  not  of  an  earthly  king. 
The  words  '  indeed  it  seemed'  are  singular 
BngHsh :  But,  pass  Ibrms,  if  any  thmg  from 
bell  can  stink  worse  than  tliis  sutphurons  sen- 
tence, 1  have  no  nose.  The  very  shewing  it 
is  enough  to  disturb  the  entrails  A*  any  candid 
person  not  abandoned  to  infamy,  (me,  that 
sianders  within  die  lines  of  possibility,  is  a 
finceae  person,  and  an  artist  to  tbia  that  de- 
]&mes  with  imf  o«Ailides  5  that  is,  that  a  man 
VOi,  v«i. 


account  at  aU  of  the  matter,  but  only  hath  put 
tM^etber,  as  under  a  common  place,  a  parcel, 
of  sentences,  every  ono  subBmated  libel." 
North's  Examen,  585. 

**  A  Bill  of  Indictment  was  presehtod  to  the 
Grand  Jurv  of  the  City  of  London  against  Col- 
ledge  the  Protestant  Joiner,  as  he  was  alwavs 
calkd.  The  witnesses  against  hiin  were  Mr. 
Smith,  Mr.  Dugdale,  Mr.  Hayne^,  the  two 
Macnamara's,  audsur  William  Jennings.  They- 
all  positively  swore,  that  Colledge  told  theu, 
there  was  a  design  to  seize  the  king  at  Oidbrdt' 
and  bring  him  to  London,  and  there  keep  him^' 
till  he  him  comnlied  with  theiUi  or  else  to  brin^ 
him  to  the  blocic,  as  they  did  his  firther ;  ana 
that  in  this  design  the  House  of  Lords  and  Com* 
mons  were  concerned,  and  that  there  was  an 
army  ready  at  London  to  assist  thedi.  ~  Jt  in 
certainly  true,  that  never  men  s^ore'  more 
firmly  tnan  they  did  in  court,  before  the  jurjr» 
who  demanded  of  the  court  a  copy  of  th^ 
oatha,  and  that  tbe  witnesses  mi^tgo  with 
them,  to  be  exaniined  apart;  which  rermest 
was  granted  to  the  jury,  and  after  two  or  three 
hours  consideration,  the  jury  returned,  and 
found  the  bill  ignoramut'  Upon  which  the  lord 
chief  justice  demanded,  whether  they  woul4 

S've  no  reason  for  this  verdict ;  and  whether 
ey  believed  those  six  witnesses  perjured  ?  to 
which  they  replied,  That  they  had  given  their 
verdict  accordmg  to  tbehr  consciences,  and  that 
they  would  stand  by  it.  To  which  the  lord 
chief  jtistice  North  said,  There  was  never  suc& 
a  verdict  brought  in  the  world.  The  grand 
jury,  before  thpy  were  discharged,  delivered  ^ 
petition  to  tbe  court,  desuing  the  removal  of  th^ 
wiests  and  Jesuits  farther  from  the  Lords  in  ihh 
Tower,  tlie^  holding  correspondence  with  them. 
Upon  bringing  in  this  bill  ignoramus^  Colledge 
will  be  sent  to  be  tried  in  Oxtbrd,  where  the 
judges  arrived  the  15th  of  July.  Their  com- 
mission was  opened,  and  the  grand  juiy  was 
sworn,  of  whicn  sir  Thomas  Spencer  wasTore^ 
man ;  the  rest  were  all  gentlemen  of  loyalty', 
ami  Protestants,  and  of  good  estates ;  and  upon 
hearing  the  evidence  against  Colled^,  they 
fotmd  toe  indictment  <  Biila  veira,  nemine  con- 
*  tradioente.'  Oqc  of  tlie  evidence  against  him 
flfwore.  That  if  the  king  did  nojk  agr^  with  \A 
20 
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trial  some  days  before  the  triaT.    And  your 
petitioner  shall  ever  pray,  6cc. 

.    At  Hampton-Coint,  August  11«  1681. 


It  is  is  ordered  by  bis  majesty  in  council, 
That  the  friends  ana  relations  of  Stephen  Col- 
ledge,  a  prisoner  in  the  Tower,  shall  have  li- 
berty of  visitinff  and  freely  oonversinff  with 
\&m\  and  the  Ueutcoant  or  the  Tower  having 
jhist  caoficd  their  names  to  be  taken  in  writing, 
is  to  suffer  such  friends  and  rehitions  to  have 
access  to  the  said  Stephen  Colled^e,  without' 
ahy  interruption  6:om  time  to  tune  accor- 
dingly. 

Tns  TRIAL  or  STEPHEN  COLLEDGE, 

-  AT  OXEORB.* 

On  Wednesday  the  17th  of  August,  1681, 
the  lord  Norreys,  Lord  Chief  Justice  North, 

parliament,  there  was  a  design  to  seize  upon 
nim,  and  30,000  men  were  r^dy  in  the  city  of 
London  to  iKick  the  design  ;    and  that  if  the 
ting  refused  to  pass  the  biu  of  exclusion,  diey 
would  serve  him  as  they  did  his  father.     Hiis 
Colledge  was  brougiit  to  his  trial  at  Oxford,  bc- 
*  fore  the  lord  chin  justice  North  and  justice 
Jonesi    The  trial  lasted  firom  two  hi  the  after- 
noon, till  two  in  the  morning,  so  much  time 
Was  taken  up  m  examining  the  witnesses.  The 
evidence  agiiinst  the  prisoner  was  the  same 
Miich  was  at  the  Old  Bailey ;  those  for  Uie  pri- 
soner were  chiefly  Mr.  Oates,  Mowbray,  and 
W^dron,  who  said,  that  Dugdale  and  Smith 
tolothem,  the)^'  knetv  nothing  s^ainst  Colledge ; 
but  they  denied  it  upon  their  oaths,  and  the 
jury  brought  him  in  gu^*^ ;   and  some  hours 
after  the  prisoner  received  his  sentence,  the 
COuHmeetineac^n  for  that  purpose,     f^me 
llays  after,  Colledge  was  executed,  and  his 
head  Was  Set  upon  Temple  Bai*,  to  be  a  warn- 
ing to  others  to  avriid  his  fate."  Buktrode,  325. 
^  It  appears  from  Oldmixon,  that  the  coun- 
feel  against  hitn  were  sir  Robert  Sfawyer,   At- 
torney General,   Fmch,  SoKcitor  Genera),  sir' 
teorge  Jeffei  ies,  and  Mr.  North,    The  jury, 
tvere  HeniV  Standard,  William  Big,  Robert 
Bird,  John  Shorter,  William  Windlow,  Charles 
llobbs,  Roger  Brownti,Timothy  Doyloy,  Ralph 
^'allis,  Jolin  Benson,  John  Piercy,  and  Jonn 
LauTence.  Roger  Coke,  aft'er  mentioning  that 
the  London  Gmnd  Jury  had  returned  an  igno- 
ramus upon  the  bill  against  Colledge,  proceeds : 
"  The  fright  of  Pitzharris's  discovery  of  this 
hew  Popish  Plot  being  seeminffly  alfaycd  by 
liis  death,  Reven^  wifli  wmgcd  liaste  pursuiSs 
the  discoverers  ot  the  tild,    ft  was  in  Trinity 
Term  that  Fttzharris  Was  tried  and  executed  ; 
and  afWr  this  term,   an .  indictment  6f  high 
treason  was  exhibited  to  the  Grand-jmy  of 
London  agamst  Stephen  College,  a   mean 
Jfellow  but  a  great  talker  against  the  Popish 
Plot,  who  was  more  J^vm  by  the  name  of 
Protestant  Joiner  than  Stephen  CfoUedge.    The 
ibreman  was  one  Wilmer :  this   indictment 

^old  hot  down,  btit  the  Graad-Jury  returned 


Mr.  Justice  Jtmes,  Mr.  Justin  Raymond,  Mr. 
Justice  Le>inz,  commissioners  of  Oyer  and 
Terminer  and  Gaol-delivery,  met  at  the  Court- 
lioutie  in  the  city  of  Oxlbrd ;  and  after  procla- 


an  Ignoramus  upon  it,  for  which  tVilmer  was 
forced  to  fly  his  oonntiy. 

.  *^  The  design  not  succeeding  in  London,  the 
scene  against  Colledge  is  laid  at  Oxibrd ;  the 
judffes  were  chief  justice  North,  justice  Jones^ 
justice  Raimond  and  justice  Levins  !  to  make 
sure  of  a  bill  to  be  found  there  agamst  Col- 
ledge, the  king's  counsel  had  prepared  wit- 
nesses at  the  assizes  to  post  thither ;  and  there, 
to  mal^e  sure  work,  the  kin^s  oouasel  are  ori- 
vately  shut  up  with  the  jury  till  they  nad 
found  the  bill,  which  Mr.  Hawles  says  was  a 
most  unjnstiflable  andunsufferabtepi^ctice. 

^  Whibt  these  things  were  eentriving,  Col- 
ledge had  the  honour,  as  well  as  FitEluuTi8,.to 
be  committed  and  continued  a  close  prisoner  in 
the  Tower,  yet  the  Lords  impeached  in  paiiift  • 
ment  had  the  liberty  of  it,  and  firee  access  was 
permitted  to  them ;  it  is  true  indeed,  Celledgei 
was  permitted  to  have  a  soficitor  and  oounsel, 
which  was  Mr.  West,  I  think  a  Pk>tter  or 
Setter  in  the  Rye-pkit,  as  dark  as  Fitzharris's, 
and  as  like  it  as  two  apples  are  one  to  the  other. 

*<  But  this  was  not  out  of  favour  to  CoHedge, 
but  to  betray  him ;  for  when  the  Bill  against 
Colledge  was  found  at  Oxford,  Murrd,  a  gaoler, 
and  Sewel,  a  messenger,  were  sent  to  bring  Col- 
ledge to  trial ;  who,  af\er  they  had  taken  him 
out  df  prison,  run  him  into  i  house,  and  br 
order  of  the  king's  counsel,  took  from  him  all 
his  instructions  ror  his  defence,  and  carried 
them  to  the  king's  counsel,  as  well  to  disable 
him  to  make  his  d^fettte,  as  to  enable  the  king's 
counsel  how  to  proceed  against  him,  by  some 
way  he  ^-as  not  provided  to  make  his  defence. 

•«  Upon  Colledge\s  arndgnnieat,  he  de- 
manded his  papers  taken  from  him  by  Murrel 
and  Sewel  y  wnich  were  denied  ^y  tne  Court 
till  he  had  pleaded  ^liHy  or  not  to  his  indict- 
ment. Heretakc  notice,  that  sir  Fnmcts  Pem- 
berton,  sir  Thomas  Jones,  and*  justice  Raimond 
havmg  done  the  Court's  job  in  Fitzharris*s 
Trial,  a  new  set  of  four  is  made  to  do  this  of 
Colledge's  :  the  chid' of  tliese  was  sir  FranciB 
North  (a  man  rut  but  to  all  intents  and  pur- 
poses for  such  a  worlc,  and  as  if  born  to  do  it^ 
his  iatber  was  a  committee-man  in  all  the  fats 
times  against  Icing  Charles  Ist,  and  his  ciimd- 
fhtherone  of  the  seven  who  condemnea  arch- 
bishop Laud)  it  is  no  matter  who  were  the 
other  three,  fbr  ^orth  was  the  mouth  of  the 
Court. 

"  This  was  the  fir^titime  thatever  any  pri- 
soner had  his  instructions  taken  fisfta  him  to 
make  ills  d^bnce,  and 'at  a  time  when  lliere 
were  such  contrivances  to  take  away  his  life. 
My  Lord  Chief  Justice  told  Colledge  he  to<^ 
not  away  his  papers ;  but  College  replied,  they 
were  taken  iVom  him  upon  pretence  of  bringing 
them  to  his  lordship. 

<*  The  Court  and  Counsel  had  a  twofold  de- 
Bigtt  Qpon'^^Olledg^,  in  sdziiiglMs  papers ;  wt^ 
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dir^y,;  the  justices  of  tbe  peace  of  tlie  county 
of  Oxior<l  were  calletl  over ;  and  the  appearance 
of  the  Grapd'jurv  summoDed  to  attend  thi^ 
oomiuissioQ  was  taken. 


matioii  for  ttleneOv  the  oommission  of  ga44« 
delivefywa«  road,  and  then  the  coauBiwioii  of 
Ojror  and  Terminir.  ProolamatioB  waa  mad« 
for  tiie  abenit  ito  retara  the  proeepta  to  hin^ 


wp-r 


to  trrnn  Cottedge  to  plead  guiHV  or  not,  before 
tlbey  deliFendthe  oapers :  which  baTing  dono, 
it  was  too  late  ta  plead  eitaer  to  the  jorisdictifii 
of  tba  Coort,  or  thal^  the  indictinent  waa  erro« 
naous,  as  it  was»  it  being  of  diierent  natuiea, 
aa,  for  treason  aad  noademeaiiors. 

"  Here  I  imye  it  to  the  learned  to  jndg^ 
wbather  the  Court  vid  king's  counsel  did  not 
ID  diio  HMlictaaeiit  lendeayour  to  depose  the  pajr- 
ILaoMiitarv  authority,  «nd  uaiu];  it  tb^mselTes, 
for  though  the  Comoos  may  iin|)each  gene^ 
rally  for  treason  and  misdemeanors  in  the  same 
impeach wwtt  yet«eitber  by  the  common,  or 
any  statute  iaW,  any  such  inwtpent  can  be. 

«<  Th«  otbisr  design  waa  to  disable  Colledge 
to  oMfce  hif  defence  afier  hia.  pleading  not 
ffuilty;  Cciledge  finding  himseli  thus  beset, 
wmgh  a  mean  nian,  yet  with  a  Roman  couragie 
vaid,  tbia  was  a  horrid  coni^iracy,  not  only 
a^aintt  his  li|e,.but  i^|ainst  aU  the  Prptest«nt« 
of  Englaad:  aad  herein  he  proved  a  true 
psophet. 

**  The  courage  of  the  man  put  the  Court  and 
kiqg'a  counsel  to  the  whisper,  which  was  neFor 
Mora  done  in.iiny  Court  of  common  law ;  and 
now  the  Court  piust  he  adjourned,  the  pretence 
being  lor  dtnn^t  thoiurh  they  had  braakfasted 
but  a  little  h^hfe  :  andbefore  their  return,  the 
king's  ootmsel  altered  their  method  of  procecdr 
in^  against  th^  nrisoner  :  and  so  sorted  their 
CTidenee,  that  th^y  night  not  coi^ndict  one 
aaollier,  and  so  would  not  examine  sou^  of  hi^ 
evidenoe;  . 

^  Yet  um  the  return  of  the  Court,  tlie  at* 
tooey  air  Kobert  Sawy'(*r  moved,  the  king's 
evideiioeaiiglit  be  exaininod  in  the  bearing  of 
one  another  9  which  though  over^nded,  yet  it 
was  not  observed  :  and  to  satjsfy  th^  jur^,  the 
Court  told  them  in  summing  up  the  evidence, 
they  vrould  inform  the  jtiry  what  part  of  it 
w«s  treasen,  end  what  msraeineauor,  which  they 
did  not. 

**  The,  Court  and  counsel  thua  armed  cap- 
a-pee,  and  tb«  piisoner  bound  baiyd  and  foot, 
Tou  iieed  not  d<^ubt  of  a  gkurious  victory  over 
im.  The  fint  champion  against  Colledge 
was  ^t^ea  I>ugda(e,  who  awope,  that  in  a 
baiber'a  ^p  and  a  cpjQPee  house  he  had  spoken 
vilifying  w^erda^f  the  king ;  that  CoUedgc  had  , 
shewedoim ^vend scan£)ou8  hbels end  uk^r 
twea,  of  which  he  was  the  author ;  that  Col- 
ledge had  9k  fliils  armour,  a  brace,  of  horse 
pistols,  a  nocket-pistpi,  and  a  sword  ;  that  he 
aad  aenr^ffil  atout  men  Urould  stand  bv  him, 
that  he  wvmld  make  use  of  theqfi  in  detence  of 
Ihe  Proicntant  relig^>  .and  that  the  king'? 
pUl^  were  but  a  handful  to  hia.  Now  let's  see 
what  credit  could  he  reasonably  given  to  any 
of  tho  evidence  agajift  lam. 

I>ilgdale's  evidence  was  confronted  by 


■•iiW" 


Ei^laud  ;  and  being  taxed  by  Gates,  that  he 
bad  gone  against  his  conscience  in  the  evidence 
he  gave  to  the  Grand-junr  at  London,  against 
Colledge,  Dugdale  said,  U  was  long  of  colonel 
Warcun  (a  worthy  person,  who,  for  this  and 
such  like  services,  is  since  knighted)  for  be 
could  get  no  money  else.  Elizabeth  Hunt 
testified,  that  after  Colledge  was  in  prison, 
Dugdale  told  her,  he  did  not  believe  Colledge 
had  any  more  hand  in  conspuing  against  the 
king,  than  the  child  unborn  $  and  that  he  had 
rather  have  given  100/.  than  have  spokeq 
what  he  had,  and  that  he  had  nothing  to  say 
against  Colledge  which  would  touch  bis  Ufa 
And  Yatei  testiaed,  that  when  he  said  Collerfge 
was  an  honest  man  and  stood  up  for  the  king 
and  goremioent,  Dugdale  ans^vored  I  believe 
he  does,  and  I  know  nothing  to  the  contrary. 

'<  Haynes  swore  Colkdge  said,  unless  thf 
king  would  let  the  parliament  sit  atOxfordf 
they  would  seize  him,  and  brinjg  him  to  the 
block ;  4nd  that  he  said,  the  city  had  1,500 
barrels  of  powder,  and  10,000  men  ready  ti.  an 
hour's  warning. 

<*  2.  To  conn-ontthi$  evidence,  Hickman  tes^ 
ti^ed  that  Haynes  swore,  God  damn  him  he 
cared  not  what  he  swore  ;  for  jt  was  hia  trade 
to  get  money  by  swearing.  Mrs.  H<all  said 
she  beard  H&yne?  owuj  tlwt  he  was  employed 

to  put  a  Plot  upon  the  dissentinig  Protestimts, 
And  M >s.  Richards  said,  she  heard  him  say 
the  same  thing.  '  Whaley  said,  Havnes  stoie 
a  silver  tankard  from  him :  fmd  Ijun  said, 
fiaynes  said,  the  |iarUament  were  a  company 
of  rogues  for  not  giving  the  king  money  ;  but 
he  would  hdp  £e  king  to  money  enoujgli 
out  of  the  Bmatica  estates.  Everard  testi&d 
that  Haynes  said,  his  necessity  and  hard  pay 
drove  him  to  say  any  thing  against  the  Protes« 
tauta*  Turhervije  swore  Colkdge  said  at  Ox* 
ford,  that  he  wisned  the  king  would  begin  ;.  if 
be  did  not  they  wei^dd  begin  with  him,  anf 
seize  him  ^  a^d  that  he  (College)  came  to  Oxv 
ford  for  that  purpose. 

''  3.  Dates  said,  Tmbervile  said,  a  little 
before  the  vritoesses  were  trworn  at  the  Old? 
Elailey,  that  he  was  not  a  witness  against  Col^ 


If^e,  nor  could  give  any  evidenee  agaist  him  ^ 
and  that  alter  he  came  to  Qxford,  he  had  b^en 
sworp  More  the  Crand-jury  against  Colleger 
and  that  the  IVotestant  citizens  had  deseitef^ 
hjm^  and  Cod  damn  him  he  would  not  starve. 

**  John  Smith  fawere,  CoUed^rc's  sjpeaking 
scandalous  wQirda  afialnstthe  king,  and  of  his 
having  aigonour,  which  he  shewed  Smith,  am) 
said^  Uiese  are  Uie  things  that  will  destroy  th^ 
pitifol  guards  of  Rowley ;  and  tjiat  he  ex* 
pected  Uie  king  would  seize  some  of  the  mem>' 
Oeie  of  parliament  at  Oxford,  which  if  done,  he 
irould  be  one  should  aei2e  the  king  ^  that  Fits* 
Gerald  had  made  his  nose  bleed,  but  before 


Dr.  Oatfa,^wlio  Ifitified  that  Dugdale  saidL  . ^ ^  ^ ,     -  . 

tte  kMf.wlbi^  «g<MP«^.  Any  Protestai^  in  |  bug  he  hoped  to  aee  a  greatdeal  mofe  Uood 
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devil,  til*  eordul  fore,  ttid  Croe,  4lae  and  imi^ 
toral  obeiKeDoe  wbich  tnile  and  faicfaful  anb-^ 
jiectaof  oaf  said  aorerdgft'tord  th«  kin^  to^ 
wards  him  <mr  aai4  soveraigo  lord  the  kinflfy- 
ahotild,  and  of  right  .oa|4it  to  bear,  wholly 
tnthdrawing  and  nmchinantog,  and  irHii  ail  thy^ 
strength  hitenditig'  the  pMce  and  comfDOR 
t^nauOlity  of  ouTsaid  aotereign  k>nMlie'ki<^ 
of  this  king^Q  of  Engf  and  to  distaHbr,  and  tuf- 
(fitton  and  KbeDnn,  and  war  against  onr  ao-^ 
reretgn  lord  the  king,  within  th^  kingdom  of 
England  to  mOTO,  stir  up  and  promre ;  and  ther 
edraial  lore,  and  true  and  due  obedience  whieb 
true  and  faithful  subjects  of  onraaid  sovereigv 
k>rd  the  king,  towards  him  our  said  sovweigfi 
ford  the  kingshouki,  and  of  right  ought  to  bear, 
wholly  to  withdraw;  put  out  and  extin^uiidiy 
and  him  our  said  aorereign  bird  the  Imig  to 
death  and  final  destruetion  to  bring  and  put,' 
the  WQi  day  of  Mareh,  m  the  39d  year  of  th« 
reign  of  our  soTereign  lord  Chailes  the  Seeond, 
^  the  grace  of  God,  of  England,  fiooaaod, 
France,  and  Ir^and,  king,  defender  of  lh# 
fluth,  &c.  at  Oxibrd,  in  the  county  of  Odbrd, 
ftlsdy,  maliciously,  auMilly  and  traiteromriyy 
Sd  purpose,  compaaa,  imagine,  and  intend  6e«> 
ditibn  and  rebellton  within  this  Idngdom  oC 
Engknd,  to  more,  stir  up,  and  procure;  and  a 
miserable  slaughter  amon^  the  subjects  of  onr 
said  soreretgn  ford  the  kinj^  to  proeure  and 
cause,  and  our  said  sorereign  ford  the  king 
from  his  regal  state,  title,  power,  and  sotvni^ 
mcnt  of  his  kingdom  of  EngUmdy  t»  jkprive; 
depose,  cast  down  and  disinbent  $  and  him  our 
said  soyereign  lord  the  knig  lo  death  and  final 
destmctfon  to  bring  and  put,  and  the  govern- 
ment of  the  said  kingdom  at  thy  wiN  aad  plen^ 
sure  to  change  and  alter,  and  the  state  of  all 
this  kmgdom  of  England,  hi  all  its  parts  well 
instituted  and  ordahied,  wholly  to  subvert  and 
destroy,  and  war  against  our  aaid  sovereigB 
ford  the  king,  within  this  kmgdom  ef  England 
to  levy ;  and  thy  said  most  wfoked  treaaotti 
and  traiterous  imaginations  and  porpMMes  afbre* 
said  to  fulfil  and  perfect,  thou  the  aaid  Sl^dien 
Colledge  the  said  10th  day  of  Sfareh,  hi  the 
dSd  year  of  the  reign  of  our  said  sovereign  lord 
the  iuo^,  with  fi>rce  and  amis,  ^.  at  Qxfbrd 
afbresaid,  in  the  county  of  Oftfiird  albiauudf 
ftilBely,  maliciously,  subtiDy,  advisedly,  de- 
vilishly and  traiieronsly  didst  fmfftre  arais^ 
and  wai^e  offensive  haMlimenti  to  wage  war 
against  our  said  sovereign  lord  the  king.  And 
thysdf,  in  war-like  manner,  foMhepnrpoaea 
aforesaid,  then  and  there  fbfociy,  maiemuly, 
subtilly,  advisedly,  devilishly,  and  tratterOUMy 
dnist  arm.  and  one  Edwaid  Turbervile,  anil 
other  subjects  of  our  said  aovereign  lord  the 
king,  to  arm  themselves,  to  pei^^  thy  tniier« 
ous  purpoaes  afbresaid,  then  ana  there  advi- 
sedly, malidbnsly  and  tratterously  didst  (ndla 
atidadvne.  And  further,  theo  and  there  fidss^ 
ly,  nndkiouslr,  snbtiUy,  advisedly,  defiKshly 
and  traitorously  didst  say  and  declare,  4iat  it 
was  purposely  designed  tp  seise  the  persoij  of 
our  said  sovereign  ford  the  king  at  Oilbrd 
afoMNud^  in  fte  county  of  CMM  itwiiiiii>. 


L.  C.  J.  (North.)  Gentlemen,  you  that  are 
returned  of  the  Grand  Inquest,  there  has  been 
a  sessions  so  lately  that  in  all  probabifity  there 
will  be  no  great  matter  to  trouble  you  with  at 
this  time.  And  so  I  shall  not  trouble  myaelf 
nor  yon  to  give  you  any  charge,  because  we 
know  of  no  business  yet  that  we  shall  need  you 
for.  f  he  court  hath  recorded  your  appear- 
ance. You  will  do  well  to  be  in  tne  way  either 
in  the  town  or  here  about  the  court,  that  you 
inay  he  ready  if  any  thing  should  happen.  It 
k  is  necessary  for  us  to*  have  your  attendance, 
but  We  know  not  of  any  thing  that  we  hare  in 
particular  to  trouble  you  with.  We  have  an 
indictment  before  us,  let  us  proceed  upon  that. 

CI.  of  Crown.  Gaoler,  have  you  your  pri- 
soner f 

Gaoler.  -We  will  fetch  him  presently. 

'   Thin  the  Prisoner  was  brought  to  the  bar. 

ClofCr.  I^tephen  Cotledge,  hold  up  thy 
hand.  (Which  be  did).  '*  Thou  art  here  in- 
dicted by  the  name  of  Stephen  Colledge  late  of 
Oxford^,  in  the  county  of  Oxford,  carpenter ; 
for  that  thou  as  a  false  traitor  against  the  most 
illustrious,  most  serene,  and  most  erceDent 
prmce,  our  sovereign  lord  Charles  the  Second, 
ny  the  grace  of  God,  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the 
fajth,  &c.  thy  supreme  and  natural  lord,  the 
fear  of  God  in  thy  heart  not  having,  nor  weigh- 
ing the  duty  of  thy  allegiance;  hut  being 
moved  and  seduced liy  the  instigation  of  the 

shed  for  the  cause  :  that  if  any,  nay  Rowley 
himself,  came  to  disarm  the  city,  he  would 
be  the  death  of  him. 

^*  4.  To  confront  this  evidence,  Blake  testi- 
fied that  i^ith  said,  Haynes's  discovery  was 
m  sham  Plot,  a  Meal-Tub-Plot.  Bohon  said, 
Skttith  would  havb  had  him  swore  against  sir 
John  Brooke,  my  ford  Shdtesbury,  and  Col- 
lEidge,  fhinss  of  which  he  knew  nothing,  and 
told  him  what  he  (Bolron)  should'  fi^ear,  lest 
.they  should  dkagi-ee  in  their  evidence.  Oates 
testified,  Smith  said,  God  damn  him,  he  would 
have  CoIledge*s  blood  :  and  Mowbray  testified 
^at  Smith  tempted  him  to  be  a  witness  against 
Colledge  and  sir  John  Brooke,  and  said,  if  the 
ifKiriiament  did  liot  give  the  king  money,  and 
tetood  on  the  bill  of  exclusion,  that  was  pretence 
enough  to  swear  a  design  to  secure  the  king  at 
Oxford.  And  Ererard  and  others  tesSied, 
firoith  sfdd  he  knew  of  no  Presln'terian  or  Pro- 
testant TJbt ;  and  saiil,  Justice  Warcup  would 
We  pjersuaded  him  to  swear 'aijfainst  sotae 
Lo^ds  a  Ptesbyterian  Plot,  but  he  knew  of 
lione.  ' 

»*^  These  were  the  material  evidences  thus 
ieoiifronted,  ^hich  shohld  prove  Colfodge*^ 
'treason  and  misdemeanor  for  taking  away  Idil 
life.  Biitthis  evidence  was  so  baffled,  that 
for  shame,  the  king's  counsel  never  played 
them  lifter  against  any  other  biit  my  mrd  of 
Shaftesbury,  but  vrere  fbrced  to  set  up  new 
against  thy  ford  Russel,  cofouel  Siduey '*  j^c. 
t€ok«'iDelactioii,p.da5« 
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AdA  tiMt  tlraa  the  takl  Stephen  CoUedge,  in 
pra^ecntkNi  of  thv  tnilerottt  purpose  aforesaid, 
would  be  one  oi  them  who  should  seize  our 
Mid  sovereiga  lerd  the  kinpr  at  Oxford  albre- 
aaad,  in  the  county  aforesaid.  And  that  thou 
the  laid  Stephen  CoUedge,  thy  said  moat  wicked 
tfieaaons  and  traitennis  imayinationa,  com- 
passings  and  purposes  aforesaid  the  sooner  to 
fulfil  and  femct,  and  disoords  between  our 
•aid  sovereign  lord  the  king,  and  his  people  to 
more,  cause  and  procure,  then  and  chrerse 
timeaand  da^s,  ts  well  before  as  after,  in  Ox- 
ford aforesaid,  in  the  county  of  Oxfoi^  afore- 
said, in  the  presence  and  liearia|^  of  direrse 
liege  milgeota  of  our  said  so?  ereign  lord  the 
kiiu^,  then  and  there  being  present,  falsely, 
maucwttsly,  subtilly,  advisedly^  derilishly  and 
tfailevoasly  didsl  say  and  declare,  that  nothing 
of  good  was  to  be  expected  from  our  said  so- 
lOeign  lord  the  king,  and  that  our  said  so> 
wenm  lord  the  ki^  did  mind  nothing  but 
beasmness  and  the  dtttnictton  of  his  people : 
and  that  our  said  sorereign  lord  the  king  diil 
endenronr  to  estabtish  arbitrary  goremment 
and  popery,  asainst  the  duty  of  thy  alleffianoe, 
a^MMktbe  l^uJof  <mr  iovtJga  ^rd  ^ 
kmg^  his  erowo  and  dignity,  and  against  the 
fnm  of  the  atatates  in  this  case  made  and  pro- 
vided." 

How  ttyctt  thou,  Stephen  CoUedge,  art  thou 
Guilty  or  this  high  treason,  whereof  thou 
•landealindkstedy  and  hast  now  been  arraigned, 
or  Not  Gi^lty  ? 

CoUedge.  My  krd,  I  do  desire,if  it  please 
your  lordbhip,  to  be  heard  a  few  worda. 
.  X.  C.  J.  Look  you  Mr.  Colled^^  the  matter 
that  hath  been  here  read  unto  yon  IS  a  plain  nsat- 
ier,  aodit  hath  been  read  to  yoa  in  English,  that 
yoa  nwv  understand  it.  It  is  an  IndictnMotbf 
Bi^hlSeaaOQ  ;  now  3ron  must  know*  that  no 

Cea  can  be  reoeired  to  it,  but  either  Guilty  or 
ot  Chnlty,  aato  the  fact ;  if  you  can  assiirn 
•iiyiiiaitiffinhiw,doit. 

CoUedge,  Will  yon  please  to  ^pare  me,  that 
I  may  &  heard  n  ft^r  words.  I  hare  bc«i 
kept  a  dose  prisoner  in  the  Tower  ever  since  I 
was  taken :  i  was  all  akog  unacquainted  with 
what  wna  chai|^  upon  me.  I  knew  not  what 
wasawOKB  against  me,  nor  the  perMms  that  did 
smear  it  against  me,  and  thevelbre  I  am 
wholly  %iionDDt  of  the  matter.  I  do  humbly 
dome,  I  may  hare  a  copy  of  the  indictment, 
waA  a  cony  of  the  jury  thatia  to  pass  upon  me, 
and  that  i  mav  hare  counsel  assigned  me,  to 
adfise  me,  whether  I  have  not  something  in 
1i(w  pleadablein  bar  of -this  Indictment. 

L,  C  J.  These  are  the  things  you  ask,  yon 
wioukl  have  a  copy  of  the  Indictment,  you 
wouhl  hare  counsel  assigned  to  yon,  to  adrise 
yoa  m  matter  of  law,  Md  a  copy  of  the  iury.  ^ 

CoUedge,  One  word  more,  my  lord,  I  desire 
lokaowvpoii  what  statute  I  am  indicted  P 

X.  €.  J.  I  will  tell  you  forthat  Is  it  not 
« eoalmftnnam  Statut'  with  an  abbretiation  ? 

CLofCr.  Yes. 

L,  6.  J.  That  refers  to  all  manner  of  sta- 
t«tQ0thfltfai«tnynliiii«itothethi0g  iathe 


Indictment  that  is  High-Treason.    For  it  may 
be  meant,  *  contra  flDrinam  Staiut.*  which  aro 
all  the  Several  statutes  that  are  in  force  con- 
cerning High  Treason.    Now  for  those  things 
that  you  demand,  you    cannot   have  them  by 
law.    No  man  can  hare  a  copy  of  the  Indict- 
ment by  law;  for  counsel  you  cannot  have  it, 
unless  matter  of  law  arises,  and  that  must  bo 
propounded  by  you  ;  and  then  if  it  be  a  matter 
debatable^  the  court  will  assign  you  counsel, 
but  it  must  be  upon  a  matter  fit  to  be  argued  : 
For  I  must  tell  you,  a  defence  in  case  of  High- 
Treason  ongbt  not   to   be  made  by  artificial 
cavils,  but  by  plain  fact.    If  you  propose  any 
matter  of  law,  the  court  willconsiaer  of  it,  and 
assign  you  counsel,  if  it  be  reasonable.    For 
a  copy  of  the  Jury,  that  you  cannot  have  nei- 
ther, for  there  is  no  such  thing  as  yet  \  there 
is  no   issue  joined  whereupon  such  a  junr 
should  be  impannelled.  When  you  have  plead- 
ed to  issue,  then  we  must  award  the  sheriff  to 
impannel  a  jury  to  try  that  issue.    So  as  to 
what  you  say  as  to  want  of  preparation  for  your 
trial,  we  cannot  enquire  wnat  notice  you  haro 
had  ;  and  yet  if  you  had  never  so  httle  time, 
there  is  no  cause  why  you  shouU  not  plead, 
though  you  were   but  just  now  taken   and 
brought  to  the   bar  to  answer  it,  and  never 
beard  of  any  thmg  of  it  before.    So  that  I 
think  you  ought  to  |uead  prcseDtly. 
,    Couedse,  My  lord,  I  am  wbofi^  ignorant  of 
the  law,  I  may  ruin  myself  by  mistaking  the 
bw ;  I  desire  counsel,  not  to  delay  my  trial, 
but  only  to  advise  me,  whether  tnere  is  not 
something  in  law  proper  for  me  to  plead  to  tliis 
Indictment,  and  those  thinss  I  alledgcdwere 
n<^  at  all  to  dday  the  triaL  but  only  that  I  may 
not  be  wanting  to  myseli  in  what  I  may  by 
la#  have. 

.  In  C  J.  I  tell  you,  counsel  cannot  be  assign* 
ed  you,  till  tho  court  be  possessed  of  some 
matter  to  grant  it  upon. 

Colledge.  I  had  some  papers,  my  lord,  that 
were  taken  from  me,  which  I  desire  maybe 
restored  to. me.  I  only  plead,  that  I  may 
have  my  birdiri|^t,  and  that  which  the  law 
gives  me ;  if  I  may  have  justice,  I  desire  no 
more.  Those  papers  were  taken  from  me  in 
the  house  over  the  way  since  I  was  brought 
from  the  prison ;  they  were  papers  thait  con- 
cerned my  deftiBce ;  'some  directions  and  in« 
structions'how  to  manage  myself  in  that  de- 
fence. If  you  please  to  let  me  have  those 
papers,  1  will  not  takenp  much  of  your  time  % 
I  aesn«  to  have  but  common  justice,  and  that 
which,  is  toy  riffht  bv  'aw. 

X.  C.  J.  That  which  you  demand,  iusticc^ 
yon  shall  have  by  the  grace  of  God  to  Uie  best 
of  our  skill,  without  any  partiahty  in  the  world. 
But  you  must  trust  this  public  justico  of  tbo 
Idngdom.  We  are  to  be  of  counsel  for  yon* 
sonr  as  to  see  that  all.tlungs  proceed  fairly  or 
jdl  sides.  And  when  things  come  before  us 
tfiat  are  fit  for  you  to  have  counsel  upM,  .yo« 
shall  have  counsci  assigned  you  ;  lor,  we  art 
t^er  of  the  life  of  a  man,  as  well  aa  the  lifo 
of  the  king,  and  of  the  public  jnttioe  of  tbft 
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kingdom.  But  thw  is  no  rmson  why  yon 
shoaM  not  now  \AeaA,  For  the  pajieni  yon 
Sfieak  of,  we  will  take  an  examination  of  them 
afterwards.  If  tbey  were  papers  that  are 
necessary  fiw  your  defence  upon  your  trial,  in 
God's  name  you  must  have  them  restored  to 
you ;  but  we*  know  not  which  way  you  came 
Dy  ^em,  nor  what  diey  are. 

ColUdce.  They  were  taken  from  me  just 
now,  tinder  pretence  of  hringiog  them  to  your 
lordship. 

I.  C.  J.  How  eomesany  body  to  g^ve  you 
papers  P  Nobody  can  solicit  for  one  that  is 
under  an  accusation  of.  Hi^h-Treason,  unless 
he  be  assigned  so  to  do  by  the  court.* 

Colledge.  God  hare  mercy  upon  any  man 
that  is  so  accused  then;  for  it  is  not  possible 
for  him  to  make  hss  defence,  if  he  cannot  be  at 
Kbeity  to  look  after  it  himself,  nor  any  of  his 
friends  permitted  to  do  it  for  htm. 

L,  C  J.  You  can  say,  whedier  you  are  Not 
GuSty  withotit  any  papers. 

Ojledge.  My  lord,  1  know  not  but  there 
may  be  somethiofif  in  law  for  me  to  plead  to 
this  indictment,  which  I  shall  lose  the  benefit  of 
if  I  plead.  I  humbly  conceire,  you  are  to  be 
my  counsel ;  and  21s  you  are  judfj^s,  are  to  pro- 
ceed according  to  ttie  law.  You  are  upon 
your  oaths  to  do  me  licfht  according  to  law. 

Just.  Jones,  But  till  you  have  proposed  a 
matter  of  law  fit  for  coim^el  to  argue,  there  u 
no  counsd  to  be  assigned  you. 

Colledge,  If  I  had  tliose  papers  I  could  tell 
what  Ishould  plead.  Mv  lord,tiii8  is  one  thing, 
I  am  a  freeman  of  Lonilon,  and  1  am  not  im- 
pleadable  by  the  charter  of  London  any  where 
•ot  of  thelioerties  of  the  city  in  pleas  of  the 
Crown  ."^ 

L.  C.  J.  You  are  indicted  in  Oxfordshire  for 
High-T>rason  committed  here*  If  there  be 
not  any  thing  of  High-Treason  proved,  done 
in  Oxfordshire,  you  will  be  aoqmtted.  But  a 
freeman  of  London  cannot  have  a  privilege  to 
commit  treason  in  Oxfordshire,  mit  must  be 
tried  for  it  there. 

ColL  Will  yonplease  to  orier  me  my  papers 
back  that  were  taken  from  me  P 

Just  Jonet.  You  ought  Inrat  to  plead.  You 
have  a  right  to  demand  counsel  in  matters  of 
law,  but  tnen  it  must  be  upon  such  mattenof 
law  asyou  yourself  propose  to  the  court,  and 

•  «  This  was  very  stmnge  treatment  of  the 
prisoner,  whi»  bad  an  Older  of  king  and  eomi« 
«il  appointing  bim  a  counsel  aad  sofidlor, 
whicb  is  prmted  before  the  Trial."  Note  to 
former  £dinon« 

t  **  Colleffe's  trial  lasted  three  or  four  hours, 
in  dispute  whether  a  man  within  the  liberties  of 
liondon,  could  be  tried  at  Oxford.  Oatea  was 
witness  for  him  ;  but  enosed  himself,  so  as  to 
dto  bis  business,  even  with  his  own  party.  The 
cnouninalion  of  witnesses  laated  till  raidnigfat. 
CoHodfe  excepted  to  eleiren  of  the  jury.'*  Life 
«f  kitt|  James  the  Second  writtev  by  himself. 
(See  tntroduelion  to  ClareodonVi  Gate,  Tol.a, 
^i8n,arthiiCafcgtioftO 
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the  court  Bhalljudffe  tobematteraaf  lawfilta 
be  debated :  TiU  then  we  cannot  assigii  yo«| 
counsel. 

Coll.  It  was  so  in  the  trial  of  Lilbime,  anA 
in  the  trial  of  my  lord  Stafford,  there  was  eottH 
sel  assigned  to  them. 

Just.  Jsne*.  Not  before  thty  pleaded  to  thor 
indictment. 

CoU.  Did  not  year  lordships,  some  of  you, 
that  are  judges  of  the  kiog's<>benoh  say,  tliaft  il 
was  the  ri^t  of  the  prisoner,  to  have  a  eopy 
of  the  pamnel  and  of  the  jury  befoca  um 
trial. 

Just  Jonei.  No,  sura  here  am  two  of  us  thad 
are  of  the  eomi,  aid  we  never  heard  of  any  sacil 
thing. 

Coll,  Pray,  my  lord,  do  me  right,  ^  am  igw 
norant  of  the  Uw,  and  through  my  ignonmoa 
may  mistake. 

L.  C.  J.  God  forbid  we  should  not  do  ya« 
right ;  you  may  expect  it  fromua ;  waaieupoa 
our  oatos  to  do  all  the  king's  sttlgeots  right 

Ca)IL  I  am  ignorant  in  the  law,  and  it  is  im<i 
possible  for  me  to  make  my  defence  vnAmxi 
the  assistance  of  ray  papers. 
-   L,  C.  J.  Cannot  you  tell,  whether  yon  be 
Guilty  or  Not  Guilty  of  this  trsMon  ? 

Col/.  I  can  so;  but  I  know  not  vrtiat  error 
I  may  run  myself  into,  if  I  should  plead  pre^ 
sently,  and  lose  the  benefit  thtt  the  Jaw  may 
give  rae. 

L.C,J.  iJiBMtlenofhnf  ave  saved  la  ytm 
after  you  have  pleaded. 

Co//.  Pi*ay,  my  kird,  letmehavemypapera 
again  tliat  ivere  taken  from  me. 

€L  of  the  Cr,  You  must  plead  to  the  court 
Gniky  or  Not  Gmhy.  : 

ColL  ShaUInotWemypapenafrerllisva 
pleaded.' 

JL  C.  J.  We  will  not  capiudate  witbyeu. 
Mo¥ewhat  you  will  then;  but  till  yon  hate 
pleaded,,  we  can  enter  intone  other  bosiaeasb 

ColL  I  know  not  but  I  teight  plead  aosaa 
other  thing  to  tlie  indictment. 

Just.  Jones,  Propose  wfiat  yon  sdH,  if  it  be 
a  matter  in  law  fit  to  be  argued,  yoa  shall  has*' 
counsel  assigned  you. 

CoU.  Pny ,  my  loni,  let  me  have^i^f  papsiv 
again.  If  it  wen  not  my  right  ta  have  tmn^ 
or  to  have  eauMeU  I  wrndd  not  aak  It ;  bat 
if  it  be,  I  would  not  lose  what  is  my  right. 

L,  C.  J.  You  must  plead  firat.  I  Imew  net 
but  he  maybe  a  criminal  that  brought  y«m 
those  papers ;  for  weattaw  noaolieilOEsia  cmsb 
of  treason.    . 

Coll»  Soose  of  those  papers  wens  laceired 
from  me  i«  the  Tower,  and  wcva  brought  hack 
to  me,  and  taken  away  but  to  day,  I-darim  Ihaf 
nu^  be  returned. 

CL  oftik  Cr.  Are  you  Guilty  or  NotGnilly  ? 

CofL  Those  papers  tell  me  I  Itave  a  plea  m 
law,  but  what  it  is,  I  canaatdinctly  liU^rilbcnt 
myjaners. 

HCS.  You  must  mention  it  aai  nrapasa 
it,  and  then  we  will  do  what  ja  fitting  mc4V  to 
do  in  it..  .4 

Cdl^  J  hasa  nai  Aat  methwl^haiA 
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«an  I  directly  tett  it  ^ithmit  my  papers ;  but  it- 
is  something  of  law  about  the  indictment. 

JL,  C.  J.  You  are  not  boniid  up  to  forms  of 
law.  For  if  you  propo??  the  matter  never  so 
loosely,  yet  if  it  be  a  matter  of  avail,  and  that 
which  the  law  is  not  dearly  a<^iust  you  in, 
yoa  shall  have  counsel,  and  time  to  draw  it  up  ' 
in  form. 

Ci^L  I  cannot  propose  the  matter  so  regu  - 
larly  as  if  1  had  my  papers. 

J  list.  Jonii.  You  are  not  lM)und  to  propose  it 
in  formaltty  of  law,  my  lord  tells  you ;  only  let 
lis  know  what  it  is. 

•  Col/.  If  I  have  a  privi!eire  in  law,  I  hope 
yon  will  give  me  the  benefrt  of  it. 

L,  C.  J,  We  will  deny  yon  nothinp;  thr.t  tlie 
law  gives  you ;  but  we  cannot  g^ve  yon  counsel. 
It  is  Dot  one  particular  case,  but  the  common 
course  of  justice  is  concerned.  W  ithoul  a  raat- 
tt!r  of  law  arises,  we  cannot  assign  you  counsel ; 
if  we  would,  we  cannot  in  justice  till  yon  have 
proposed  the  matter  which  ttic  court  tliinks  fit 
to  beaigtied. 

Coli,  My  Lord  Coke  says,  it  is  the  birtfa-rigbt 
of  every  Englishman  to  have  counsel  in  matters 
of  law,  and  lilbume*  bad  it  u^ion  solemn  ar- 
gument in  his  Trial. 

Jrist,Jana,  What  times  were  those?  That 
waa  before  the  High  Court  of  Justice. 

Ati.Gen.  (Sw  Robert  Sawyer.)  Ifthercbe 
nottdrin  law,  it  must  be  proposed  to  the  court, 
•nd  they  are  to  judgv),  whether  it  be  a  point  fit 
TO  be  argued,  and  then  counsel  is  to  be  assigned 
you,  and  not  till  then. 

Coll.  My  lord,  I  know  not  but  there  may 
be  somewhat  in  law  for  me  to  pl^d  to  this  in- 
dictment, till  I  have  my  papers  I  ean*t  tell  what 
his.    ' 

L.  C.  J.  We  know  nothing  of  your  papers 
what  th^y  are :  you  must  answer  whether  you 
be  Guilty  or  Not  Guilty. 

Coll.  If  I  had  my  papers,  I  would  answer  to 
it  immediately  ;  but  I  hope  I  shall  not  be  mur- 
dered. 

Jost.  Jonex.  Have  a  e&re  of  aspersing  the 
<»nrt.     Pray  who  intends  to  murder  you  ? 

Serj.  Jefferiet.  I  remember  in  Lilbnme's 
Trial,  that  ne  speaks  of,  sudi  words  were  used 
indeed. 

CcUl.  My  lord,  I  hope  I  tAitlX  not  be  denied 
what  18  necessary  for  my  ddence.  Thisde- 
isign  is  not  only  against  me,  bat  against  all  the 
^x^testants. 

Alt.  Gen.  How  long  have  you  been  a  P)ro- 
lestant,Mr.Colledge? 

Coll.  Ever  since  I  knew  what  reljMon  was, 
Sir ;  I  never  was  any  thing  else.  For  God's 
kd^e,  kny  iord,  let  me  have  the  justice  of  the 
nation,. and  what  by  law  an  Englishman  ought 
to  have. 

X.  C  J.  You  must  plead  Guihy  or  Not 
Ginl^,  or  yott  must  shew  seme  matter  that 
you  will  plead,  that  is  proper  for  us  to  assign 
y o«  counfld.  If  we  should  record  you r  refusal, 
jou  would  be  judged  to  stand  mute,  and  sentence 

would  pass  upon  you. 

II      -  —    ' —  —  -  -  - 

f  See  vol.  4,  p.  11198,  of  this  Cottectimi. 


Coli.  If  I  have  a  privilo'ife  in  law  as  an 
Encrlish;;ian,  I  will  not  I'ortWt  it,  if  I  can  help 
it,  for  nny  thinaf  in  the  world.  Therefore  I  de* 
siri'  I  !uay  have  my  papers  n^ain,  that  I  mav 
SLv  if  1  can  plead  any  thin uf  in  law  ;  for  if  I 
liave  a  privileire  by  the  law,  before  I  will  for- 
ieit  it,  you  shall  do  what  you  pleiUie  with  me. 

jL  C.  J.  You  will  have  the  advantage  of  all 
that  matter  that  is  in  your  papers  alter  you 
have  pleaded,  if  tlwn-c  be  any  aUvantage. 

Coll.  Pray,  my  lord,  order  me  my  papeni 
that  were  taken  away  irom  me. 

L.  C  J.  'Hiey  were  not  taken  away  by  me. 

CoU.  They  were  taken  away  by  the  keeper, 
under  pretence  to  bring  them  to  your  lordship. 

L.  C.  J.  I  know  not  bbw  you  came  by 
them.  There  came  one  to  me  last  night  that 
is  a  common  solicitor,  one  Aaron  Smith,  and 
desired  he  might  have  liberty  to  go  and  speak 
witli  the  prisoner;  I  told  iiim,  1  did  not  un- 
derstand till  he  were  assigned  by  the  court, 
that  any  could  justify  soliciting  i'or  a  man  that 
is  accirsefl  ot  hiuh  treason,  nor  could  any  be  of 
counsf^l  till  the^  were  assigned :  for  a  defence 
against  treaW  ought  to  be  by  plain  matters  of 
proof  and  tact,  and  not  by  artificial  cavils.  But 
if  you  will  propose  any  thing  of  subbiance  as  a 
matter  in  law  which  the  court  shall  think  fit 
to  be  arguiHl,  propose  it,  and  then  we  will  as^ 
sign  you  counsel. 

Coi/.  Is  it  not  my  right,  that  I  ought  to 
have  a  copy  of  the  jury  ?■ 

L^  C  J.  Look  youibr  that  now,  yon  cited 
the  opinion  of  the  judges  of  the  King's-Bench. 
My  brothers  two  of  them  that  are  here  who 
are  judges  in  that  court,  my,  they  know  no- 
thing  of  any  such  matter:  but  I  tell  you,  you 
have  liberty  by  law  to  challenge  35,  by  your 
si^ht  peremptorily  without  shewing  cause. 
They  are  bound  to  look  upon  yon  when  they 
come  to  be  sworn,  and  if  you  liave  just  cause, 
you  may  except  agaii.st  as  many  more  as  you 
will.  But  BOW  we  tliat  proceed  npon  a  com* 
mission  of  gaol-dtHivery,  arc  to  proceed  with 
expedition;  ihare  are  no  particular  men  de- 
aigned  for  a  jury  that  i  know  of.  But  when 
yon  have  pleaded,  we  shall  award  the  sheriff 
to  tmpaniiel  a  jury. 

Coil.  If  the  law  allows  me  the  liberty  of 
challenging,  it  does  intend  it  me,  that  I  may 
challenge  those  persons  that  I  think  will  not 
do  me  justice ;  but  wheiw  they  are  strangers 
imto  me,  if  I  can  h8v«  no  inmrmalion  about 
any  of  them  by  my  own  in^piiry  or  my  friends, 
I  may  challenge  my-  friends  as  well  as  my 
foes :  and  ahoiiQd  there  be  any  person  that  has 
a  prejndice  against  me,  and  I  not  knew  it,  he 
may  chance  to  be  one. 

JL.  C.  J.  1  hope  they  will  be  neither  friends 
■or  fees,  hut  true  men.  • 

Coll.   I  know  not  that,  my  lord. 

Just.  Jones.  This  that  yon  say  as  to  a  eopy 
of  the  juty  is  unseasonable.  There  is  no  jnry, 
feor  can  he  awarded  till  you  have  pleaded. 
There  must  be  first  issue  joined  ;imd  that  can- 
not be  but  upon  your  plea  of  Not  Gnil^. 
Therefore  Toa  must  plead  flnt,  andlhenaay 
allyottwiU* 
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CL  of  Cr,    Are  you  Guilty  or  Not  Ciuilty?    J  tride,  hut  run  out  ioto  very  great  exteTigta- 

Coll.   My  lord,  may  not  I  bave  a  )iaan«  oi'    cies,    *''•     ' 
the  jury. 

Just.  Jcnei,  There  is  uo  such  thing  in  being. 

CoiL  1  know  not  VfbMi  to  say  to  it ;  pray, 
my  lord,  let  me  have  my  papers. 

CL  qfCr,  You  have  heard  the  opinion  of 
the  coiirt,  you  must  first  plead. 

ColL  I  oannot  plead  first  I  nitist  lose  my 
life,  if  I  piust ;  i  neither  know  who  accuses 
me,  nor  what  it  is  they  accuse  me  of;  it  is  im- 
possible I  could  defend  myself  if  I  have  not 
my  pimerB. 

L,  C.  J.  We  know  not  what  papers  you 
mean. 

ColL  Tb^  gaoler  took  them  from  me,  and 
«ne  of  the  king's  messengers.  Pray,  my.  lord, 
will  you  order  them  to  be  returned  to  me  again  ? 
liet  me  but  see  whether  I  have  any  right  or  no, 
and  whether  I  have  any  thing  to  pleftd  or  no : 
when  I  have  perused  my  papers,  I  will  propose 
it  as  well  as  I  can  to  you.  Pray,  my  fora,  let 
ne  ha?e  a  fiur  triaL 

X.  C.  J.  We  promised  you  a  fair  trial,  but 
you  must  put  yourself  upon  that  trial  by  your 
pleading. 

CoU.  I  cannot  do  thai  vnthout  my  papers, 
milord.  Let  me  but  have  them  agam,  and  I 
will  not  delay  your  time  at  all. 

L.  C.  J.  You  can  tell  whether  you  are 
Guiltv,  or  Not  Guilty,  tonnot  you  P 

Coli.  If  I  have  a  plea  in  Taw  against  the  in- 
dictment^  I  hope  you  will  not  hinder  me  of  that 
which  is  my  nght.  It  is  possible  liie  indict- 
ment does  not  lay  it  riglit,  either  as  to  the 
matter  of  treason,  or  as  to  the  place. 

Just  Jones,  That  is  upon  the  issue  of  Not 
Guilty  upon  your  trial.  If  there  be  not  matter 
of  fiu;t,  or  w<H'ds  proved  that  are  treason  in 
this  place,  you  will  have  the  advantage  of  it 
upon  your  trial. 

Coii^  I  know  not,  my  lord,  but  that  the  in- 
dictment does  mention  something  of  treason, 
and  something  of  misdemeanor. 

Just.  Jone$^  That  which  is  misdemeanor, 
will  not  amount  to  a  proof  of  the  treason 
Upon  the  trial.  . 

L,  C.  J.  If  they  prove  no  treason  against 
you  here,  but  only  misdemeanor,  I  do  pot  un- 
derstand that  the  jury  can  find  you  guilty  of 
that  misdemeanor,  for  it  is  another  crime,  and 
there  is  another  sort  of  proceedings  for  it  In 
misdemeanor,  there  are  no  peremptory  chal- 
lenges ;  in  misdemeanor  cmmsel  is  to  be  al- 
lowed for  the  prisoner,  but  not  in  treason. 

ColL  Pray,  my  lord,  be  pleased  to  order  me 
my  ^«pen  again:  I  know  not  what  to  say 
without  I  have  the  assistance  of  my  papers : 
when  I  hare  them,  I  shall  be  ready  to  plead 
presently  according  9s  I  sliall  find  I  ma)[  by 
law.  lliis  }  am  sure,  1  have  done  nothing, 
Bor  said  nothing  of  treason,  and  I  pray  for  no- 
thing but  justice,  and  that  which  is  my  right 
This  is  a  most  horrid  conspiracy  to  take  away 
my  life ;  and  it  will  not  stop  herey  for  it  is 
against  all  ihe  Protestants  in  £ng^and. 

X.  C.J.    Mr*  CoUedge,  you  doAOt  only 


Who  has  any  conspiracy  against  your 
life  P  You  shall  be  allowed  to  give  m  evidence 
any  tiling  of  any  conspiracy  against  you,  or 
contrivance  agauist  you  when  you  are  upon 
your  trial.  Now  the  Question  is,  Are  you 
Guilty,  or  Not  Guilty  p  I  see  no  use  of  papera 
that  you  can  have  as  to  the  plea. 

Just.  Jones.  You  will  run  into  danger  by 
spending  of  time. 

ColL  Pray,  my  lord,  order  me  my  papers, 
they  are  in  the  hands  of  Mr.  Murrell  the  gaoler, 
and  Sewell  the  king's  messenger. 

JL  C.  J.  When  you  have  pleaded,  we  will 
take  it  into  consideration. 

ColL   It  may  be  too  late  then. 

X.  C.  J,  It  is  a  plain  matter  before  you,* 
whether  you  be  guilty  or  no.  You  know  what 
to  answer. 

ColL  I  win  give  a  direct  answer,  afWr  I 
have  my  papers  again. 

Just.  Jones,  You  can  give  an  answer  to  that 
without  papers. 

X.  C.  J,  Consult  with  your  own  heart,  apd 
there  you  may  receive  an  answer  to  that  ques- 
tion. 

Alt.  Gen.  Mr.  Colledge,  can  any  body  tell 
whether  you  be  guilty  or  no,  better  than  your-' 
self? 

Just.  Jones.  If  you  expect  any  papers,  they 
ought  to  be  framed  by  yourself ;  for  by  law, 
none  can  advise  you  what  to  plead. 

ColL  I  don't  expect  it  in  matter  of  fact,  but 
if  matter  of  law  aiise. 

Just.  Jones.  But  this  is  a  matter  of  fact,  and 
therefore  you  may  plead  Not  Guilty,  as  well 
without  your  papers,  as  if  you  had  them. 

ColL  But  if  diere  be  any  matter  of  laiv,  that 
I  ought  to  have  the  advantage  of. 

Just.  Jones.  Then  you  ought  to  hav«  no  ad-, 
vice,  till  they  be  assigned  by  the  court :  For  hv 
the  law,  neither  counsel  nor  advice  are  allowable 
to  you,  till  the  matter  has  been  proposed,  and 
the  court  think  fit  to  assign  you  counsel. 

Just.  LevinM,  You  talk  of  the  privilege  of 
an  Englishman  ;  you  have  all  the  privileges  of 
an  Englishman  :  You  ai'e  here  broug^ht  to  an 
open  trial,  according  to  the  law,  and  by  that 
law  you  must  plead.  Now  if  a  man  be  hidicted 
for  High-Treason,  he  is  bound  to  plead  either 
Guilty  or  Not  Guilty,  unless  he  has  a  miatter  in 
(aw  to  excuse  him  from  that  plea,  which  roust 
be  propo^  to  the  court,  and  then  counsel  will 
be  assigned  ;  and  if  so  be  matter  of  law  arised 
upon  any  evidence  that  is  given  against  you  at 
the  trial)  you  may  demur  upon  that  evidence^ 
and  pray  counsel  of  the  court  to  argue  that  de- 
murrer, and  they  will  not  deny  you ;  but  I 
think  YOU  tnust  plead  presently. 

Coti.  I  suppote  Other  •  persons  that  have 
been  tried,  have  had  counsel  before  they  have 
pleaded. 

Just  Jones.  Bat  never  before  the  matter 
was  proposed  to  the  court. 

X.  C.  /.  It  was  so  in  the  case  of  tey  lord 
StaiTord.  The  court  made  him  propose  liis 
matters  iorlaw^  and  so  it  was  in  lilburne'sOiH- 
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HedidioftstuponagreatinMy  vatlen  inkw, 
mnd  b«d  the  books  there  himself. 

CM,  I  Bm  wholly  igaoranl  of  the  law,  my 
lord. 

Seij.  Jefftries,  Your  lonlships  are  the  iudges 
of  the  law  io  this  case.  The  question  here  iq 
short  ia,  whether  the  prisoner  be  Guilty  or  Not 
iiuilty,  and  that  being  demanded  of  him  by  the 
coart,  if  he  refuses,  let  him  take  the  conse- 
quence of  it.  . 

CdL  What  is  that,  pra^^,  sir  George  ? 
Atl.Gen-  Judgment  of  Hi^h-Tn^ison.  For 
if  a  person  stand  mute,  and  will  not  plead  to  an 
Indictment  of  High  Treason,  the  common 
jodgme&t  of  pressing  to  death  must  not  pass 
upon  him,  but  an  attainder  of  High  Treason. 
QUI  Wen,  if  it  be  so,  I  cannothdp  it.  I 
thank  God,  I  am  uuMtcent  of  any  treason,  or 
any  such  thing. 

X.  C.  J.  Why  don't  you  plead  Not  GuUty, 
then? 

CoiL  I  do  not  refuse  to  plead,  I  am  willing 
to  plead  with  all  my  heart,  if  I  may  have  my 
r^t. 

Just  /(Met.  If  you  do  not  plead,  you  refuse 
to  plead. 

Coll.  Pray,  my  lorj,  let  me  bare  my  pa^ 
pars. 

Ait,  Gf«.  Fray  give  the  court  an  acoHmt, 
srhera  had  you  those  papers  P 

L,  C.  /.  Nay  we  will  not  enter  into  any  ex- 
amiaalioB  of  toat  matter  now,  Mr.  Attorney ; 
he  can  have  no  use  of  papera  to  see  whether  he 
•ahould  plead  Guilder  Not  Guilty. 

Stfij.  Jefferia.  We 'know  nothiog  of  those 
papers,  we  desire  that  he  may  answer  to  the 
ouestion  shortly,  whether  he  be  Guilty  or  Not 
Guiky;  if  not,  we  pray  your  lordship's  judg- 
ment. 

ColL  I  had  them  not  all  from  one  person, 
they  were  received  from  my  own  hands,  some 
eftbem  in  the  Tower;  and  being  brought 
back  to  me,  they  were  taken  frfdm  me  to  day ; 
let  Biehave  but  one  oftfiem.:  the  paper  of 
iDstmctions  in  point  of  law,  that  I  may  know 
what  is  my  right :  1  would  not  throw  away  my 
'  life,  if  I  have  any  thiag  that  is  my  right  that 
can  preserve  it. 
X.  C,  J.   You  are  to  .give  a  plain  answer, 


that  you  have  -no  use  of  papers :  for  yon  can 
best  tell  whether  you  be  guilty  or  not.  If 
you  can  propose  any  matter  of  law  that  you 
can  have  to  plead,  do  it. 

Coil,  If  I  have  axiy  pl^  that  I  may  plead 
heiidet  Not  Guilty,  i  aesre  I  mir^  have  my 
papers  to  consider  of  it,  and  that  I  may  have 
counsel. assigned  me. 

X.  C.  /.  if  you  have  any  such  plea,  tdl  us 
the  matter  and  substance  of  it. 

Coll,  I  do  not  know  what  really  are  matters 
of  law  ;  if  1  had  those  instru^os  that  are  in 
my  papers,  I  could  give  you  a  direet  answer 
presently. 

X.  C.  J.  You  ought  not  to  have  any  advice 
ta  decline  your  trial :  when  you  propose  matter 
ofhiw  yourself,  you  may  har^advictupoo  it. 

?0L.  Tlll^. 


But  you  ought  not  to  have  advice  to  decline 
your  trial  before- hand.  ^ 

CL  of  the  CV.  Are  you  Guilty  or  not  Guilty? 

Coll,  Mr,  Attorney,  pray  let  uie  have  a  co]»y 
of  the  indictment. 

Att.  Gen.  Apply  yourself  to  the  court  for  it, 
we  must  receive  our  directions  from  thence. 

X.  C.  J,  You  have  had  the  opinion  of  the 
cdurt,  you  can't  have  it. 

J-ust.  Levinz,  You  have  been  told  nothing 
can  be  received  from  you,  but  a  plea  of  Guihy 
or  Not  Guilty,  and  the  court  have  given  yotf 
their  Ojiinion,  and  that  you  cannot  have  a  copy 
of  the  indictment,  nor  counsel  assigned  you, 
till  you  offer  something  for  them  to  be  assigoed 
upon. 

X.  C.  J.  And  that  was  it  which  was  done  m 
the  King's  bench  in  the  case  of  Fitzhairis, 
which  I  suppose  you  meant  when  you  speak 
of  the  judges  opinions.  • 

Just.  Jvrici,  Nothing  was  done  there  till  he 
hunself  assigned  the  matter  in  law  that  he 
would  plead,  and  then  counsel  was  assigned 
him. 

Seg.  Je/feriei.  Mr.  Colledge  was  in  the  coait 
at  that  time,  and  can  tell  what  was  done. 

X.  C.  J.  If  you  desire  the  indictment  read 
over  again  distmctly,  that  you  may  have^ 

Att,  Gen,  Ay,  with  all  my  heart. 

Coll.  Pray  let  me  bear  it  again,  my  kvd,  if 
you  please. 

X.  C.  J.  Bead  it  over  again  to  him,  and  read 
it  distinctly. 

CL<^  the  Cr.  Thou  art  indicted  by  the  name 
of  Stephen  CoUedge,  late  of  Oxon,  in  the  county 
of  Oxon,  carpenter,  as  a  false  traitor. 

Coll,  I  have  observed  one  thin^  already,  my 
lord,  I  pray  I  may  have  pen  and  uik. 
,    X.  C.  J,  Ay,  give  him  pen  sind  ink,  let  him 
make  what  observations  he  can. 

Then  the  Clerk  read  the  Indi(Hment  through^ 

CL.ofCr,  Artthpu  Guilty  of  this  High- 
Treascm,  or  Not  Guilty  ? 

Coll,  This  Indictment,  if  I  understand  it, 
says,  there  ;.vas  a  plot  and  coospiracy  by  mo 
and  others ;  now  I  know  when  my  lord  Staf- 
ford .was  tried,  they  did  proceed  to  prove, 
first,  that  there  was  such  a  plot,  and  then  that 


whether  you  are  Guilty  or  Not  Guilty,  now  for    my  lord  was  gujilty  of  it ;  first,  that  there  was 


such  a  conspiracy  by  the  papists,  m  it  not  re* 
quisite  they  should  first  prove  such  a  plot,  and 
consphacy  there  was,  befi>re  they  go  to  provo 
me  guilty  of  it? 

J  ust  Jones.  What  before  you  have  pleaded  ? 

X.  C,  J,  When  you  have  pleaded,  the  next 
thing  u  to  try  you,  and  to  give  the  evidence ; 
but  what  way  the  king's  counsel  will  take  to 
manage  your  trial,  that  we  can't  tell. 

Just.  Joaei.  But  they  are  not  to  be  directed 
hy  you,]M[r.  CoUedge. 

Coll,  It  was  so  done,  I  say,  in  my  lord  Staf- 
ford's case. 

L,C.J.  He  pleaded  first,  however,  you  haro 
flot  yet  pleaded. 

CI,  of  Ct,  Axe  you  Guilty  orNot  GuSUy  ? 

X,  C.  X  Do  oot  tq0a  any  longer,  it  ia  a 
.    2P 
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plain  matter,  and  requires  a  rcry  short  and  j 
plain  answer.  - 

Coll.  Your  lordships  arc  my  ^counsel,  as 
well  as  my  judges,  and  I  do  desire  if  I  have 
any  right  to  plead  any  other  matter,  you  will 
he  pleased  to  declare  it  to  me,  for  I  am  ignorant 
in  tne  law. 

Just.  Jonhs,  We  hare  declared  onr  opinion 
already,  that  you  have  no  right  to  have  any 
tolicitor  or  coOncil,  till  matter  of  law  do  arise. 

Coll.  Is  it  your  lord^hip^s'opinioo ,  that  I  have 
no  plea  hi  Idw  ? 

Just.  Tones.  Have  you  no-  pica  in  law  ? 

L.  C  /.  He  would  haf  e  our  judgment, 
l^hcther  there  be  any  or  no. 

Just.  Jones*  You  yourself  know  best ;  we 
iuiow  nothing  yoih  hate  to  plead. 

Coll,  I  cannot,  unless  I  hare  counsel  and  my 
ipapers. 

jL.  C.  J.  There  does  nMhing  apppear  to  us. 

C6lL  I  know  uotlihiff  of  the  law. 

In  C.J.  Then  plead  Not  Guihy,  that  is  a 
ftadyi^cA. 

Just.  Jbnes.  You  have  had  our  opinion  over 
•nd  oyer  B^pain.  You  have  as  much  counsel  as 
isaUoWad  m  these  cases,  lor  ever j  nan  is  best 
judffe  of  his  own  ea«e,  what  to  plead  whether 
Guflty  or  N«l  Guiky :  You  hnre  had  as  fan* 
play  as  ev«r  anv  man  had. ' 

Ati.  Gen*  Mr,  Colle^ge  has  said*,  he  knows 
•f  no  plea  in  law  he  has,  and  therefore  there  is 
none ;  for  *  de  non  apparentibus  et  non  existen- 
*"  tibus,'  the  reason  is  the  same. 

£.  C.  Ji  In-  motler  of  |«o|,  there  is  no-  pleA, 
ItatNotGrnlty. 

ColL  Theooortarejud^m  matter  of  law, 
ttidtkay  are  mv  oounse). 

Just.  Jones.  And  tha  oomt  hare  all  of  them 
declared,  they  know  of  Dothing  ia  law  diat  you 
have  to  plead.  . 

CM.  Is  not  coanad  to  be  aUowed  to  one 
wider  my  drcumstanoes  ? 

L.C,  J.  If  you  have  any  tlunf  for  coonad 
to  be  a.8sunied  upon,  you  shaH  havo  tiiem. 

ColL  If .  I  am  ignorant  of  that,  and  cannot 
fffttjiose  it,  9hatt  I  not  have  the  aasistanoc  of 
oouBselP 

Just.  Jones.  No,  we  have  toM  you  the  law 
plainly,  an^that  which  is  frequent  in  practice 
m  like  ciises,  and  you  must  be  contented  with 
'  the  mme  measure. 

Cb/1.  My  lord,  I  am  iguonait  of  Ae  law. 

L.  C.  J.  Then  rely  upon  the  fsLCty  and  plead 
Not  Guilty. 

CofL  But  if  I  have  a  right  to  any  point  in 
>law  letme  have  it. 

Just.  Jones.  You  have"  a  right  if  yon  will 
propose  any  matter  at'  faiw,  but  we  eannot  pro- 
pose it  for  you. 

*  Alt.  Gen.  Mr.  Colledge,  no  man  ought  to< 
propo8e'5'pur  plea  ibr  you  ;  ^  Ignoranlia  juris 
*  son  excusat.' 

Coll.  Shall  my  ignorance  destroy  me,  Mr. 
Attomev  ?      ■ 

Sol.  Gen.  You  have  heard  the  opinion  of  the 
court,  you  have  a  right  to  pro|)06e  any  other 
plea  that  you  ean  yonirself;  but  you  have  no' 
tight  to  ask  oonusoi  bofoie  you  have  pleaded.    . 


^etj.  Jefferies.  If  Mr.  Colledgeharesuch  a 
thing  as  a  solicitor,  I  shall  crave  leave  to  nut* 
that  solicitor  in  mind  of  the  case  of  one  tha| 
was  indicted  of  High-Treason. 

Att.  Gen.  We  shall  talk  of  that  by-andrby. 

L.  C.  J.  The  same  methods  are  used  in  our 
case,  as  are  ift  all  cases  of  the  like  nature,  as 
far  as  my  knowledge  reaocheth. 

ColL  If  I  have'a  right  to  the  law,  I  musC 
not  lose  it  for  my  own  ignorance  of  the  law  ^ 
butif  you  deny  me  both  my  counsel  and  my 
papers,  you  take  away  the  means  of  my  com* 
ingtothat  right,  and  make  me  uncapaMe  of 
makine  my  defence. 

X.  C.  J.  You  have  been  told  you  miMt  plead 
before  you  doony  thing. 

Coll.  This  is  the  person  (pomting  to  a  per- 
son by  bin)  that  hao  the  panera.  ite  pleased  to 
command  him,  that  I  may  nave  them  again  i 
He  said,  he  had  orders  to^take  tiiem  from  me, 
and  btmg  them  to  your  lordship. 

X.  C.  J.  I  know  of  no  use  you  ooldd  have 
of  any  papers,  ta  j^ead  Guilty  or  Not  Guilty. 

Sot.  Gen.  If  there  be  in  those  papon  advice 
in  matters  of  law,  tint  you  have  been  told  you 
ought  not  to  have,  till  the  court  has  assigned 
you  counsel  to  ffive  you  advice. 

Coll,  Then  if  there  be  aright  m  hiw,  and  a 
vrivito^  which  1  pafjbx  td  have,  I  most  kise  it 
oy  my  being  ignorant  of  it,  and  have  no  one  tO 
advise  me  Mwot  it  neither. 

X.  C.  J.  ■  You  may  propose  it,  4f  you  hav^ 
aay,  if  not,  you  must  plead  to  the  inmetment. ' 

»er|.  Ji^rieg.  My  lord,  it  has  not  bee« 
usual  forliB,thatare  of  Uie  king's  counsel,  to 
enter  into  dmlogues  with  prisoners  at  the  bai'. 
Thefirat  tiling  Suit  is  to  be  done  in  such  cases,  is 
for  the  prisoDOii  to  plead  Guilty  or  Not  GuSiW,  or 
to  offer  something  to  the  court,  that  may  be  4 
matter  m  Uw  fit  to  be  debated  ;  and  this  we 
pray  may  be  done  in  this  case,  and  that  the  pri- 
sooer  mi^  plead  presently,  or  dsa  we  denre 
yonrjudmeot. 

CoiL  my  let  me  have  my  papers  again,  my 
lord. 

L.  C.  J.  You  go  in  a  circle,  and  ruu'  round 
from  one  thing  to  another,  apd  will  reoeiae  no 
answer.  We  nave  told  you  our  oninion,  and 
wemust  tell  you,  though  you  hold  long  dis- 


thiUff  that  may -be  a  plea  in  law,  and  tbeu  yon 
shall  have  the  assistance  of  counsel,  but  you 
miist  have  none  till  then. 

ColL  But  shall  I  not  have  my  papers,  my 
lord? 

X.  C.  J.  We  know  notibing  of  them. 

ColL  Pray,  my  lord^  order  the  man  tog^vo 
them  to  me,  that  tiook  them  f^ro  me. 

X.  C  J.  We  will  Older  no  ^uch  tiling.  He 
may  be  a  criminal  perhaps  that  did  give  them 
you  at  first;  but  whea  you  pleaded,  we  will 
near  any  motion  you  will  make  about  them. 

Coll.  It  may  tie  t  ought  to  plead,  that  words 
were  spoken  in  another  place  than  the  pkcO 
laidiothe  indictnmt^ 
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X.  C.  /.  You  will  Qotoeedtopleid  unrsifch 
thing  ;  for  if  ther^  be  oqUunfi^  proved  of  trea- 
son that  you  said  or  did  in  Onordshire,  you 
md^  be  found  Not  Guilty. 

ColL  Here  is  another  thing,  iny  lord,  I  am 
indicted  by  the  name  of  CoUedee,  carpenter. 

X.C./ What  then?         ' 

ColL  I  am  nota  carpenter,  but  a  joiner ;  is 
that  any  bar  to  it? 

X.  C.  /.  The  addition  signifies  notliing,  I  do 
not  know  an^  difiereqce  betwixt  a  carpenter 
and  a  joiner  m  h.^. 

Just  Jana.  They  might  have  indicted  you 
by  the  name  of  labourer,  and  it  had  been  good. 

CoU,  Pray,  my  lord,  either  give  me  my 
papers  or  assign  me  counsel,  or  else  I  may 
throw  away  my  life,  for  I  am  whoUy  ignorant  of 
the  law. 

X.  C.  J.  Wkm  you  hare  pleaded,  we  will 
hear  an^  motion  you  will  make,  and  do  that 
which  IS  just  upon  it ;  but  I  see  no  use  you  can 
bare  of  papers  to  plead  Guilty  or  Not  Guilty, 
which  is  the  only  question  is  asked  you. 

Ci.  of  Cr.  Are  you  Guihy  or  Not  Guilty  ? 

Co(C  Will  you  promise  me,  my  loid,  uere 
shall  no  advantage  be  taken  against  me,  if  I  do 
pleadio? 

X.  C.  /.  We  will  make  Ao  baigams  with  yoo. 
Bead  as  vou  oughtby  law  10  lb. 

ColL  n  matters  or  kw  anie,  shall  I  have 
counsel  to  speak  to  them  ? 

inst  Jones.  Yes,,  you  shall,  yea  need  not 
doubt  it  Propose  any  matter  now  fit  lo  be  ar* 
gued,  and  you  shall  biaye  counsel  to  it 

CoU.  I  am  sot.  capable  of  4aing  it  I  know 
not  when  I  have  any  right 

Juat  Jones.  Theopurtis«fcoiuiBcltoy<m« 

ColL  If  yon  are  my  oonns^  ^en  have  I 
any  plea  in  law  to  make  ? 

Just  Jones.  You  have  beard  the  indictment 
Kad,  what  say  you?  For  you  must  propose  the 
matter* 

X.  C.J.  We  know  of  none  but  Guilty  or  Not 
Guiltv ;  if  you  can  tell  any,  do. 

CoiL  I  pray  I  may  have  my  papers  again ;' 
if  there  be  no  other  |Jea  for  me,  pray  lei  me 
have  aw  Danets  agam. 

X.  C.J.  You  have  heard  the  opinion,  of  the 
court,  yoa  most  plead. 

Ati.  Gen.  Certainly,  Mr.  C!oU«dge,  youcan- 
not  be  gmky  of  these^things,  you  need  not  to 
scruple  i^  to  plead  ^S^  Gudty,  suoe. 

ColL  My  lord,  having  been  kept  a  prisonfr 
as  I  have  been,  without  pea,  ink,  cr  paper,  no 
eonvemtion  with  my  friends,  or  knowledge  of 
the  fact,  and  beiog  ignorant  uf  the  law,  not  know- 
ing where  I  have  a  right,  nor  when  I  have  a 
right,  if  you  do  force  me  upon  this  plea,and  iicosi 
me  my  fife,  at  your  doors  lie  it. 

Just  Jones.  You  will  lose  your  life  if  you 
do  not  plead;  if  you  plead  Not  Guilty,  and 
are  not  proTed  Guilty,  you  will  save  your  life 
by  this  plea. 

ColL  1  am  willing  to  plead  w|^at  the  law  re-, 
snires  of  me  to  plead,  and  if  I  have  right  in  law, 
jf  would  Dot  k)6e  it 

CLqfCr,  Are  youGuiUy  or  Not  Guiky? 


ColL  Why  then  as  they  have  kid  it  in  that 
iiidictmeot,  m  manner  and  ibrm  as  it  is  there 
blid,  I  am  Not  Guilty  ? 

CL  of  Cr.  Culpnt,  by  whom  wilt  thou  be 
tried? 

Coll.  By  God  and  my  country. 

CL  rf  Cr.  God  send  thee  a  good  deliver- 
ance. 

Just  Jmes.  Not  Guilty  is  his  plea. 

X.  C.  J.  Now  he  has  pleaded,  Mr.  Attorney  ; 
he  speaks  of  some  piwers,  if  there  be  aoy  me- 
morandums, or  any  thing  that  must  assist  him 
that  is  necessary  ior  his  defence  in  his  trial  in 
those  papers,  it  will  be  hard  to  deny  him  them. 

Att.  Gen.  If  your  lordships  please  to  give 
me  leave,  I  will  give  you  an  account  of  them.  - 
The  messengers  just  now  did  deliver  these 
papers  to  be  delivered  to  the  court. 

ColL  Ihray  speak  out,  Mr.  Attorney,  and  let 
me  hear. 

Att.  Gen,  When  he  came  to  prison  he  bad 
none,  but  Mr.  Aaron  Smuth,1iie  messenger  in- 
formed me,  did  deliver  them  to  iiim. 

X.  -C.  X  Whose  hand-writing  are  the  papers 

in^ 

ColL  He  reoeised  them  from  me  in  Ibe 
Tower." 

Just  Jones.  You  received  tbem  from  him 
first.— Co//.  No. 

AU.<}&n.  What  were  the  papers  you  .de- 
livered to  him  in  the  Tower  ? 

ColL  The  three  jiieces  joined  together  that 
contains  directions  bow  to  govern. myself ;  thevs 
is  another  to  the  same  purpose,  which  instructs- 
me  to  demand  a.copy  of  the  indictment,  and  pf 
the palinel (rf* theiury,  andtbose-wereinstruo- 
titms  to  teQ  mewnat  the  law  allows  me. 

Att*  Gen.  Here  is  a  sp^^h  made  for  vou 
that  begins  thus :  ^  Before  you  speak,  speak-to. 
<  this  purpose.'  Pny,  nw  lord,  I  desire  that: 
aav  be  eyamined,  <and  Mr«  Sbnitb  may  be 
called  to  give  an  account  how  he  came  to 
give  the  prisonsr  those  papers ;  fbr  here  are 
abundance  of  niceties  proposed  for  him  to  movn». 
and  there  will  be  a  strange  sort  of  proceedings 
at  this  rste,  if  men  go  about  to  espouse  the  cause 
of  traitors. 

Coll.  I  am  no  traitor,  jfr.  Attorney. 

AtL  Gen.  You  stand  indicted  of  liigb-Trea- 
son. 

ColL  That  is  by  a  Grand  Jniy  made  up  that 
morning,  as  1  am  informed. 

Att.  Gen.  Here  is  a  list  of  the  names  of  se-. 
veral  men  ^tbe  county  returned  to  be  of  the 
Jury,  and  particular  marks  set  upon  them,  wh« 
are  good  men,  and  wlio  bad  men»  and  who  mo- 
derate men. 

ColL  Ought  I  not  to  have  that  paper,  my 
kNrd? 

Att.  Gen.  No,  I  hope  not. 

X.  C.  /r  Whether  they  are  matenal^or  sot 
material,  if  we  should  judge  them  not  materid 
lor  his  defence,  yet  it  wo^  Ipok  like  an  hard 
point  upon  the  pnsoner ;  and  to  deliver  them 
mto  an  hand  that  they  ma}'  be  cairied  a>vay  or 
stifled)  in  case  there  were  a  crime  in  the  de- 
livering of  them,  thait  wouki  not  do  well  on  tho 
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other  fl&de :  tberefoT>e  I  would'  hare  these  pa* 
pera  put  into  some  safe  bands,  that  what  may 
DC  ibr  the  prisoner's  use  he  may  noft  want,  and 
yet  they  may  not'he  taken  away,  if  there  be 
occasion  to  use  them  upon  ancAher  account. 

Att,  Gen.  But  if  it  please  youf  kmlsbip,  I 
desire  you  would  enter  into  the  examination  of 
this  matter ;  for  I  have  an  account  from  Lon- 
don by  a  special  messenger,  that  there  arose- 
reral  persons  go  up  and  down  to  procure  wit- 
nesses against  the  King's  evidence,  making  it  a 
public  cause;  and  here,  my  lord,  is  another 
paper  which  is  a  list  of  men  as  witnesses  picked 
up  together  agsunst  the  king's  witnesses. 

X.  C.  J.  He  most  have  that,  d^ver  him  that 
presently. 

Att.  ben.  But,  my  Lords,  others  have  gone 
about  and  framed  witnesses  ihr  him. 

L.  C  X  You  must  give  him  the  fist  of  his 
witnesses,  for  I  see  not  what  use  you  can  make 
of  it 

fieijrfJ(^W«.  This  no  man  will  oppose  sure, 
if  any  thine  that  is  delivered  tohnn  be  fit  to 
be  deliveral,'  the  person  that  delivers  it  must 
come  and  oiwn  it ;  but  before  any  person  de- 
livers any  papers  to  the  prisoner,  tor  him  to 
make  use  of  against  the  Jung's  evidence,  we 
clesire  to  know  what  those  papers  mean,  and 
who  gave, them. 

L.  C.  J.  Look  you,  brother,  we  will  have 
nothmg  of  heat  till  the  trial  be  over,  when  that 
is  over,  if  there  be  anything  that  requires  our 
enmination,  it  wHIm  proper  for  us  to  enter' 
into  the  consideration  of  It.  But  in  the  mean 
wbi)e  what  hurt  is  there,  if  the  papers  be  put 
into  some  trusty  hands,  that  the  ptisoner  may 
'  make  the  best  use  of  them  he  can,  and  yet  they 
fcmain  ready  to  be  produced  upon  occasion  ; 
if  a  man  be  speaking  for  his  me,  thouj^h  he 
apeak  that  which  is  not  material,  or  nothing  to 
the  purpose,  there  will  be  no  harm  to  permit 
that. 

Seij.  Je^iet.  With  submission,  my  lord, 
tiiat  is  aflsignine  him  coimsel  with  a  witness. 

Att.  Gen.  If  people  are  permitted  tb  go  up 
and  down  and  a&k  counsel  or  persons,  and  bring 
it  in  papers  to  the  prisoner,  it  is  the  same  thing 
as  if  counsel  came  to  hina.  Here  is  a  busy  so- 
licitor, and  he  gets  advice  from  counsel  and 
Aen  he  delivers  it  to  the  prisoner ;  it  is  the  first 
cf  that  kind  oertainly  that  ever  was  allowed  ; 
and  if  this  be  not  to  assigti  him  cottusel,  I  Imow 
not  what  is. 

X.  C,  X  What  think  yon  of  our  perusing  the 
papers? 

Att.  Gen.  With  all  my  heart,  my  lord. 

Coll.  If  you  take  away  all  helps  from  me, 
you  had  as  good  condemn  me  without  a  trial. 

Att.  Gen.  You  ought  not  to  have  hdps  to 
plead  dilaiories. 

Coii,  Not  to  hdp  me  to  my  right  in  jaw  ^ 

Ati.  Oen.  We  areto  go  upon  the  fact  now : 
tod,  my  terd,  I  pray  your  jndgment  about 
them,  when  y  oo  have  perused  them. 

Then  Ae  Judges  lo(A€d  opoii  thai  pimer  that 
was  called  the  Speech. 


X.  €.  J.  We  have  read  enough  of  this  to. 
suppress  it,  and  to  examine  how  this  eame  to 
his  hands. 

Just.  Joneg,  Where  is  Aaron  Smith  ? 
•  Att.  Gth.  My  lord,  here  is  anotlier  that  is 
worse  than  that,  ciiarging  the  justice  of  the 
nation.    Pray  call  Mr.  Aaron  Smith,  and  Mr. 
HeniySlailMy. 

Mr.  Smith  appeared. 

Aet^  Gen.  Mr<  Smith,  did  you  deliver  these 
two  papers  to  the  prisoner  ? 

Smith.  Doesany  body  accuse  me  that  1  did?. 

Att.  Gen.  You  are  accused  of  it. 

Smith.  I  desire  proof  may  be  made  agsfost 
me.  I 

Att.  Gen,  That  vriSih%  done. 

X.  C.  J.  Look  you,  we  will  not  interrupt 
the  trial  with  it.  Mr.  Smith  must  be  ti^eo. 
into  safe  custody,  only  to  secure  him  tifi  wer 
can  examine  it,  not  as  charged  with  any  crime, 
but  onl  V  that  he  may  be  ^mcommg  to  be  ez»' 
amined. 

Att,  Gen.  Yon  do  not  mdce  a  direct  an- 
swer, Mr.  Smith,  m  die  case,  it  wiH-  be  proved 
upon  you. 

Smith.  Mr.  Attorney,  I  know  not  what  an^ 
swer  to  make  belter  than  I  have  given  ;  our 
law  says  no  man  is  bound  to  accuse  Umadf.    - 

Att.  Gen.  But  oar  law  says,  you  shaH  be 
examined. 

Smith.  I  come  to  gwe  no  informations  here« 
Mr.  AUonie)^;  if  I  did  I  sliouM  he  then  exa- 
mined. 

Ait,  -xjen.  Uepe  are  mstraetioBs  givtsu'  to  the 
prisoner,  they  say  yeu  ga^'e  them. 

iMM.  I  ftesite  to  have  it  proved. 

X.  C.  J.  Mr.  Attorney,  yon  ^1  taice  a  re* 
cognizance  of  Mr.  Smith,  to  be  ferth-oomin^ 
during  this  sessions. 

Smith.  IvHU  not  depart,  my  lord,  I  assured 
you  ;  and  I  hope  Mr.  Attorney  will  take  my 
wordi 

Att.  Gen.  Indeed  I  i^ll  not,  Mr.  Smithy 
becau^  you  have  broken  it  with  me  alreai^  s 
when  I  gave  you  leave  to  go  to  the  prison,  f 
did  not  think  you  would  have  abused  toat  Und- 
ness,  to  give  him  papers.  * 

X.  C.  J.  Well,  take  his  recoguizadce. 

SmMh.  Jt  is  high  time  to  have  a  ctee,  *  whetf 
.oar  iives  and*  estates,  aiid  aH  are  beset  here. 

X.  C.  J.  What  do  you  mean  by  that,  Mr; 
Smith? 

Sm^.  I  said  it  not,  meaning  by  it  the  Cottrf; 
ftnr  I  declare- 1  abhor  that  expression  to  be  so 
interpreted,  that  I  reflected  upon  the  Geutt. 

X;  C.  J.  Why  do  yon  use  such  loose  eat- 
pressiods  then,  Mr.  Smith  ? 

Smith.  Because  I  have  been  thittaleiiHsfaieft 
I  came  to  town,  tiiough  I  have  not  spoite  Olie 
word  in  any  public  company  since  I  eallle. 

Just  Jones.  Itseemsyou^wQlrelleelhaehi 
the  face  of  the  Court,  and  in  the  faoe  of  the 
country,  upon  the-goyemment,  ilpoii  the  Jus* 
tice  of  the  kingdom. 

Smith,  No,  my  k>rd,  I  have  toM  ydtm^htil  f 
m^ant  by  it;  I  adlher  lafieetod  t^wn  the 
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Oomt,  nor  upon  the  government,  nor  upon  the 
justice  of  the  kingdom . 

i.  C.  /.  You  should  have  done  well  to  have 
forbom  such  expressions  as  thoso  were. 

Coli.  Shall  I  not  hare  the  use  of  my  papers, 
my  lord  :  wiU  you  not  please  to  deliver  them 
back  to  me  now  you  have  perused  tlicm  ? 

Just.  Jones.  One  of  them  is  a  speccii,  and  a 
most  seditious  libellous  speech,  to  spit  venom 
npOntlie  government  in  tlieface  of  the  country. 
We  cannot  tell  who  made  it>  but  it  seems  to 
be  beyond  your  capacity  ;  and  therefore  we 
nnist  enquire  into  it :  but  we  do  not  think 
fit  to  let  yon  have  the  use  of  that  paper. 

L.  C.  J.  For  that  which  contains  the  names 
of  the  witnesses,  thatyon  have  again:  for  the 
other  matters,  the  instnictions  in  point  of  law, 
if  they  had  been  written  in  the  iirst  person,  in 
yonr  own  name,  that  we  might  believe  it  was 
your  writing,  it  would  have  been  something ; 
but  whm  it  is  written  in  the  second  person,  you. 
fihoidd  do  so  and  so,  by  which  it  appears  to  be 
written  hy  another  person,  it  is  an  ill  precedent 
to  permit  such  things ;  that  were  to  give  you 
counsel  in  an  indirect  way,  which  the  law  gives 
you  not  directly. 

Coll.  If  I  am  ignorant  what  questions  to  ask 
<if  the  witnenes,  shall  not  my  friends  help  me, 
viylordf 

X.  C.  /.  We  vrill  sift  out  the  truth  as  well  as 
we  can,  you  need  not  fear  it. 

CotL  Home  of  those  things  1  took  out  of  the 
bo(^  myself :  and  if  you  are  resolved  to  take 
away  all  my  helpt,  1  cannot  heln  it ;  I  know 
not  that  Mr.  Smith  wroie  one  of  tliose  paiiers. 

Att.  Gen.  But  Bfr.  Smith  would  have  given 
four  guineas,  it  seems,  as  a  bribe,  to  the  gaoler, 
and  he  ofiered  four  more  to  let  him  have  the 
liberty  to  come  to  him. 

Serf.  Jeff.  It  is  time  indeed  for  Mr.  Smith  to 
have  a  care. 

Keeper.  It  was  Mr.  Starkey  that  offered  me 
the  four  guineas. 

Ait,  uen.  Pray  call  Mr.  Heniy  Starkey. 
(But  he  did  not  appear) 

Than  the  Court  took  a  reoogni^ance  of  1002. 
ofMr.  SnSith  to  att«id  the  Court  during  the 


C(dL  Pray,  my  lord,  let  me  have  my  papers 
delivered  to  me,  I  cannot  make  my  defence 
else. 

L.  C.  J.  We  are  your  counsel  in  matter  of 
fhct;  and  to  give  you  your  papers  were  to 
awign  you  counsel  against  law,  they  being  not 
yont  own  papers,  but  coming  fit>m  a  third 

hand- 

Coli.  Wm  you  please  to  jglve  me  the  paper 
tiiat  hflU  the  ^estions  in  it,  to  ask  the  wit- 
neMesP 

X.  C.  /.  There  are  no  papers  with  any  par- 
ticular questtons  to  any  one  witness,  but  only 
histra^tions  how  to  carry  yourself  in  this  case. 

CoU.  A  great  ded  of  it  ii>  my  own,  my  lord. 

X.  C.  X  Mr.  Attorney^  truly  I  think,  that 
Whidi  dote  not  contain  matter  of  scandal,  may 
hemoMicribed  and  given  to  the  priaoner. 


Coll.  My  lord,  1  desire  t  may  have  that, 
that  has  in  tlie  margin  of  it,  the  cases  of  Ltl^ 
burncand  Stafford. 

Just.  Jones.  You' shall  not  have  the  instruc- 
tions to  scandalize  the  government,  all  that  is 
necessary  i'or  your  defence,  you  shall  have. 

L.  C.  J.  If  he  had  writ  it  himself  I  cannot' 
well  see  how  yOu  could  take  it  from  him ;  and 
truly  as  it  is,  I  had  rather  let  him  have  too 
much  than  too  little. 

Coil.  Aly  lord,  I  thought  I  might  have  had 
counsel  \o  nave  Assisted  mc,  but  if  I  may  have 
counsel  neither  before  my  plea  nor  atler,  I  that 
am  an  igno*tint  ntay  be  lost  by  it,  but  cannot 
help  it. 

X.  C.  J.  If  matter  of  law  arise,  you  shall 
have  counsel  to  it. 

Coll.  I  know  not  but  it  might  have  admitted 
^of  an  ara;ument,  that  which,  if  I  had  had  my 
papers,  1  should  have  offered  to  yon. 

X.  C.  J.  Mr.  Colledge,  we  shall  not  go  any 
farthei*  now,  I  know  not  how  many  witnessev 
will  be  produced  either  of  one  side  or  another, 
but  it  is  too  late  to  go  on  this  morning,  and  be- 
cause we  attend  here  only  upon  this  occasion, 
we  shall  go  on  with  the  trial  at-  two  o'clodi  in 
the  afternoon. 

Coll.  My  lord,  will  yon  be  pleased  tb  or- 
der the  papers  for  mc  to  peruse  in  the  mean- 
time. 

X.  C.  J.  We  have  ordered  that  yo(i  shall 
have  a  tran8Crii>t  of  the  paper  of  instructioaSi 
leaving  out  that  which  is  scandalous. 

ColZ  I  desire  I  may  have  a  copy  of  the 
whole. 

Just.  Jonei,  No,  we  do  not  think  fit  to  d9 
that. 

Coll.  Pray  let  me  know  which  you  do  ex« 
cept  against. 

X.  €.  J.  Look  you,  Mr.  Attorney,  I  thipk 
we  may  let  him  have  a  copy  of  tlie  whole. 

Att.  Gen,  My  lord,  before  you  rise,  I  desire 
you  would  be  pleased  to  take  the-examiiwitioii 
of  Mr.  Gregory  about  Mr.  Starkey. 

X.  C.  J.  Swear  him.    (Whidi  was  done  )  ; 

Alt.  Gen,  What  do  you  know  concerning 
Mr.  Starkey,  and  what  did  he  offer  you  ? 
.  Gregory.  When  they  came  by  your  krd- 
ship^s  permission  to  Mr.  Colledffe,  they 
brought  some  papers  which  they  ddivcrad  ta| 
him :  and  afterwards  l^Ir.  Starkev  took  meaeide, 
I  and  told  me,  it  was  hard  usage  that  the  pnsoner 
could  not  have  his  counsel  permitted  to  come  Iq 
him  :  do  him  what  favour  you  can,  and  I  shall 
net  be  ungrateful ;  so  he  clapped  four  guneas 
in  my  hand,  but  I  immediately  laid  them  down 
npon  the  table,  and  wouki  not  take  ^em. 

Att,  Gen,  My  lord,  I  desire  yeu  wtrald 
please  to  send  for  Mr.  Starkey. 

X.  C.  J.  Let  him  be  sent  for. 

CL  oJCr,  You  must  ge  and  take  Uf  Mr. 
Starkey. 

Mettenger.  Must  I  keephim  in  oustody  f  t 
do  not  know  him. 

CLqfCr.  No,  yo«  must  order  Unflemtiio 

(Court  to  attend  hare. 
Just.  Jonei.  These  papers  CoUedge  shall  not 
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Attorney,  Irom  proaecuting  upon  them. 

L.  C.  J.  No,  we  will  put  them  into  such 
hands  as  shall  take  care  or  that. 

Coll.  Very  few,  my  lord,  have  amieared  to 
do  me  any  kmdness,  some  have  been  rriehtened 
and  imprisoned,  othere  are  how  in  trouble  for  it. 
.  £.  C.  J.  Vf^Xy  you  shall  have  the  use  of 
your  papers. 

Coil,  May  I  hare  any  friends  come  to  see 
me  in  the  mean  time  ? 

L,  C.  J.  They  most  not  come  to  you  in  the 
prison,  to  give  you  advice ;  but  I  will  tell 
you,  since  yon  move  it,  if  my  brothers  think 
It  convenient,  whilst  die  Court  does  withdraw, 
any  body  of  your  friends  may  oome  to  you,  in 
the  presence  of  your  keeper. 

Just.  Jonei»  Certainly  you  cannot  think  you 
can  give  a  privilege  to  any  friends  of  your's,  to 
commit  any  misdemeanor  to  offer  brilies  to  any 
person. — Coll,  1  kqow.uotof  any  such  thing. 

Just.  Jonei.  We  do  not  charge  you  with  it, 
but  Mr.  Stai'key  did. 

ColL  I  have  been  kept  a  strict  close  prisoner, 
and  if  my  friends  are  so  kind  to  me,  as  to  help 
me  in  order  to  my  defence,  I  hope  you  will  not 
be  against  it.  raiy,  my  lord,  let  me  have  my 
papers. 

X.  C.  J.  You  shaH  have  them,  but  they 
shall  be  pnt  into  such  hands  as  the  Court  may 
have  command  over ;  they  shall  he  in  the 
Sheriff  ^s  son's  hands,  and  you  shall  have  the 
immediate  use  of  them.  ■ 

Coll.  If  there  be  any  thing   else  in  those 

Epera  necessary  for  my  defence,  I  pr&y  I  may 
ve  it. 

X.  C  J.  The  Speech  is  not  fit  for  you ;  what 
other  napers  would  you  liavc  P 

Com.  Another  Y^^gef  there  is,  that  is  some- 
ihmg  of  law. 

Just,  Jcnet,  Nothing  but  libellous,  and  what 
is  a  scandal  to  the  government.  . 

Att.  Oen.  Yoy  are  to  have  nothing  of  mat* 
ter  of  law,  but  what  you  are  to  propose  yoursdf. 

ColL  If  yon  take  away  aD  my  nelps,  I  can- 
not propose  any  thing. 

Serj.  Jeff,  To  ^low  you  those  papers,  is  to 
allow  yoiii  counsel  by  a  side  whid. 

X.  C.  J.  Look  you,  ^e  pwers  oif  instrac- 
tiotts  shaH  be  delivered  to  the  Sheriff's  son,  who 
shaB  let  yon  pemse  it  in  this  interval,  and  make 
use  of  it  in  your  trial;  but  it  must  be  in  safe 
custody  to  be  used  upon  further  occasion,  as 
the  kmg's  attorney  shall  think  fit 

Then  the  Court  adjoomed  tiO  two  m  the 
afternoon:  when  the  Court  returned,  and  Pk^ 
clamationwas  made  fbr  attendance,  and  for  the 
onder  sheriff  to  return  his  jury. 

CoU.  My  k)^,  onght  not  I  to  harea  copy  of 

thisjmryP 

,  X.  C.  J.  No.  *  •  Tbey  an  to  look  upon  yon 

■  ■  ■  ■  -  ■  _        . 

^ChiefJaBtkiePenbeitottsaid  inlordRoa- 
sel's  Case,  It  was  never  denied  in  case  of  Hfe, 
tfiat  hekasfwoT,  it  was  ritowed  to  ooant  Co.* 
niflfmarL    Ifce  tba  Trials,  jisfhi. 


challenge  them. 

CL  of  Cr»  Stephen  Colledge,  hold  up  thy 
hand,  and  hearken  to  the  court ;  those  good 
men  that  you  shall  hear  called,  and  personally 
appear,  are  to  ^ass,  (Sec.  ,    > 

ColL  Pray  sir,  let  the  way  be  dear,  that  I 
may  see  them. 

CL  of  Cr.    Ay,  ay. 

ColL  Pray  sir,  bow  many  are  there  of  thd 
jury  that  appear  ? 

Ait,  Gen*  Tlicre  are  enough. 

CLofCr,  Make  proclamation  for  informa- 
tion, (which  was  done.) 

CL  <f  Cr,  Henry  Standard,  who  was 
sworn.  Richard  Crokie,  who  was  challenged 
by 'the  prisoner.    William  Bigg,  challenged. 

Just.  Jones.  Do  you  challeoge  him  peremp* 
torily,  or  with  cause  ? 

If.  C  J,  If  he  do  not  shew  cause,  it  must  be 
supposed  it  is  peremptory. 

ColL  I  suppose  he  was  upon  the  Grand- 
Jury. 

L,  C.  J.  That  would  be  a  challenge  with 
cause. 

Mr.  Biffg'  No,  I  was  not. 

Ca>IL  Then  I  do  not  challenge  him ;  I  know 
him  not.     (He  was  sworn.) 

CLofCr,  Thomas  Marsh  challenged,  Tho- 
mas Martin  did  not  appear,  Gabriel  Meny^ 
being  almost  too  years  of  age,  was  excuse, 
Robert  Bird,  John  Shorter,  William  Windk>w, 
sworn,  Bdward  Ayres,  William  Ayres,  and 
Richard  Ayres,  challenged,  Charles  Hobbs, 
Roger  Brown,  Timothy  Doyley,  sworn,  Rich- 
ard Dutton  challenged,  Ralph  WaBis  sworn,' 
John  Nash  diallenged,  John  Benson  sworn, 
John  Piercy  sworn,  William  Wdi  challenged, 
and  John  iLawrence  sworn.  ' 

Tliey  were  counted,  and  their  names  in  order 
thus,  Henry  Standard,  William  Bigg,  RdMrt 
Bird,  John  Shorter,  William  Windh>w,  Charles 
Hobbs,  Roffer  Browne,  Timothy  Doyley, 
Ralph  Walfii,  John  Benson,  John  Pieicy, 
John  Lawrence. 

X.  C.  J.  Mr.  iSieriff,  there  are  a  great  many 
of  the  jury  that  are  not  sworn,  they  are  dis- 
chaiged,  let  tbem  gu  out  of  the  «oiift,  and  so 
you  will  make  roomAur  die  witnesses. 

CLofCr,  Gentlemcii,yoaof the*iuiy,kK>k 
upon  the  prisoner,  and  heari^en  to  his  chaige^ 
He  stands  mdicted  by  the  name  of  Stephea 
CoOedge,  hite  of  Oxfi>rd,  in  the  ooimty  of  Ox- 
ford, carpoiter ;  fbrithat  he  as  a  fiUse  traitor, 
&C.  prout  in  the  Indictment  muiatit  tiiutandUf 
and  upon  this  indictment  he  bath  been  arraign- 
ed, te; 

Mr. ,  North,  May  it  please  your  lorddiip,  and 
yon  gentlemen,  that  are  sworn,  this  is  an  in- 
dictment against  Stephen  Colledge,  the  prisoner 
at  the  bar,  tor  an  endeavour  to  raise  a  rebd- 
lion  within  this  kingdom,  wherein  he  is  accused, 
and  the  jufy  find  that  he  as  a  lake  traitor, 
against  the  long's  m^estf ,  contrary  to  thft 
duty  of  his  aUegianoe,  on  the  lOth  or  March, 
in  the  SSrdyear  of  the  king's  reign,  at  Q»m| 
here  dki  traitarMisly  €ons|^ire^  and  oomfUB  thu 
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L.  C,  J.  I  will  do  you  aU  tiie  right  inafft- 
naUle,  and  th<!ref'ore  i  do  t^  you  again,  it'  they 
do  not  pro?e  it,  all  he  say^  is  nothing. 

Coil.  But  1  beseech  you,  my  lord,,  since 
there  hath  been  such  extraordinary  means  and 
methods  used  to  contrive  my  death,  that  the 
witnesses  may  be  examined  apart,  and  far  irom 
the  hearing  of  one  another, 

L.  C.  J.  That  we  will  take  care  of  by  and  b^. 

AiL  Gen.  Mr.  CoUedge,  this  sbew^  yoor 
temper,  you  ajre  inordinate  in  yom*  way  oi  ex- 
pressing yourself. 

Coil.  31r.  Attorney,  I  should  not  interrupt 
you,  if  I  were  not  afraid  this  u  asspntken  to  pre- 
possess the  jury. 

Att.  Gen.  1  hope  to  prove  what  J  have  said, 
or  every  word  of  itshaU  pass  for  nothing. 

Coil.  It  is  impossible  tor  all  the  men  on  earth 
to  prove  it. 

Att.  Gen.  Gentlemen,  these  were  the  par- 
ticulars I  wa»  opening  to  you,  in  what  man- 
ner he  was  armed,  and  how  accoutred  he  came 
hither.  We  shall  likewise  shew  you  that  ha 
made  it  his  business  to  persuade  others  to  under- 
take the  design,  and  join  with  him,  as  if  open 
war  was  ah*eady  dechu«d  ;  he  gave  out  a  sigB, 
which  was  a  blue  ribbon,  a  wrought  ribbcMi 
with  letters  in  it,  and  this  was  the  noark  and  sign 
they  were  to  know  one  another  by.  This  was 
given  out  by  him  frequently ;  and  that  it  may  not 
seem  an  extraordinary  thing,  gentlemen,  thougb 
indeed  it  was  a  wild  attempt,  yet  you  will  cease 
to  wonder  when  you  have  heard  of  the  exploits 
of  Venner,  who  with  a  few  men  raised  sudi  a 
commotion,  soon  after  the  king's  coming  in, 
and  the  several  exploits  that  have  of  late  in 
Scotland  been  carried  on  by  a  few  discontented 
persons.  fiiSo  that  men  of  the  like  principles,  as 
we  shall  give  you  an  account  of  this  ffeutieman's 
principles  what  thev  were,  may  wellbe  thought 
to  engage  in  such  an  extraordinary  expfeit. 
And  we  shall  prove  what  the  encouragement  wae 
he  was  to  have ;  tor  he  boasted  of  himself; 
that  he  snoukl  be  in  a  little  time  a  colonel. 

Co//.  What, sir? 

Att.  Gen,  A  colonel,  a  great  pieferment  fat 
a  joiner. 

Coll.  Yes,  it  was  to. 

AtL  Gen.  We  shall  shew.to  you  thai  dui 
was  not  a  sudden  unpremeditoted  thing  ;  ibir 
we  shall  prove  that  he  had  entertained  the  hor- 
ridest  malioe  affainst  the  king,  that  erer  suh- 
ject  entertainea  ajg^ainst  his  sovereign .:  For  we 
shall  give  this  evidence,  and  his  front  wiH  not 
oppose  it,  that  he  had  made  it  his  common  dis- 
course in  coffee  houses,  and  puhLic-hooflee, 
(and  I  believe  I  could  bring  you  40  and  40  wiU 
nesses  to  it)  to  delame  the  king  and  murder 
him  in  Ids  reputalioa,  and  was  one  ot  the  ac- 
complices with  FifeBharris,  w^o  was  lately  exe- 
cuted for  thatvenomovs  Libel :  WeshalfBioie 
that  hejustified  it,  ana  maintained  h  to  hi  tm 
true  as  the  gosp^O.  We  shall  give  eridence 
that  he  carried  on  the  same  design  with  thet 
aich  traitor  who  was  a  papist;  and  I  believe 
if  this  sentleman  were  examined  theroa|^, 
he  W9iad  be  fonad  t4x  be  eoe  ef  tlie  «aiw  gtao^ 


death  of  the  kinff,  and  the  snbversion  of  the 
ffovemment,   and  to   raise    a  rebdlion  in  the 
Kingdom,  and  to  slaughter  his  nuyesty's  sub- 
jects, to  put  the   king  to  death,  to  levy  war 
Against  him,  and  to  deprive  (lim  of  his  royal 
•taie  and  government,  and  to  alter  the  govem- 
ment  at  his  own  will  and  pleasure ;  and  to  ac- 
comptisli  this,  he  did  at  Oxon  here  prepare 
arms  for  the  carrying  on  the  war,  and  excited 
one  Edward    Turbervile  and  others,  to  arm 
themselves  against  the  accomplishment  of  this 
design  (and  did  declare  his  purpose  was  to  seize 
tiie  king's  person  at  Oxon,  and  that  he  was  one 
of  those  that  was  to  do  it ;  and  to  bring  the 
said  Turbervile  and  other  subjects  to  his  pur- 
pose, did  fiilsely,  maliciously  and  traiteroosly 
declare  in  their  hearing.  That  there  was  no  good 
to  he  expected  finom  the  king,  that  he  minded 
nothing,  hut  the  destruction  of  his  people,  and 
nrfaitrsfy  government,  and  to  introduce  popery. 
And^iis  b  laid  .to  be  against  the  duty  of  his  al> 
legianoe,  against  the  king's  peace,  and  against 
the  form  of  the  statutes  in  those  cases  made  and 
provided.    The  prisoner,  you  hear,  upon  his 
arraignment  hath  pleaded  Not  Guilty,  which 
issue  you  are,  to  try,  and  if  the  evidence  for  the 
king,  which  are  ready  to  Am  produced^  prove 
that  which  is  laid  to  his  ehaige,  you  are  to  find 
it  accordingly. 

Att.  Gen.  May  it  please  your  lordship,  and 
von  gentlemen  of  the  mry  ;  the  prisoner  at  the 
W  stonds  indicted  ot  a  very,  high  crime,  no 
less  than  High-Treason,  and  that  toe  of  the 
deepest  dye  ;  it  is  for  an  endeavour  to  destroy 
the  king",  to  subvert  the  ^emment,  to  raise 
a  rebellion  amon^  the  king's  subjects..  And, 
gentlemen,  these  :instanoes  that  vme  shall  give 
you,  and  produce  our  evidence  to,  for  the  proof 
of  that,  are  these :  He  laid  his  design  to  seize 
the  king  at  Oxon ;  and  he  did  not  want  his 
accomplices  to  do  it ;  but  they  were  notmoi, 
gentlemen,  that  were  protestants,  butmentfaat 
were  rebels  in  the  late  war,  they  were  men  of  • 
sadi  a  kidney,  that  he  asaooated-  himself  with^ 
and  these  were  the  persons  that  were  to  assist 
in  this  attempt  In  order  to  this  he  had  pre- 
pared arms  in  an  extraordmary  manner,  arms  of 
a  great  vahie,  for  one  of  his  condition,  who  ii 
by  tradea  ioiner  ;  for  if  a  true  estimate  were 
taken  oi .  the  value  of  the  arms,  1  believe  they 
were  worth  twice  his  whole.estate ;  he  prepared 
a  good  horse,  extraordinary  pistols,  a  carbine, 
a  coat  of  mail,  an  head  piece  ;  and  so  being 
aimed  esp-a-pee,  with  that  design  he  came 
iiither  to  Oxon.  And  ^ou  will  judge  whether 
these  be  fit  tools  for  a  jomer. 

Coll.  I  beieech  you,  sir,  have  you  any  body 
to  prove  this  ?  If  you  have  not,  you  do  hnrt  to 
the  jury  as  well  as  me,  to  speak  it. 

jL.  (> .  X  Be  patient,  Mr.  Ci^ledge,  and  let 
Mr.  Attorney  go  on  to  open  the  charge.  I  will 
teU  yon  and  the  jury  too,  that  what  he  savs 
further  than  he  makes  good  by  proof  and  wit* 
nesses,  will  serve  for  nothing. 

Coll.  It  is  hard  the  counsel  should  plead 
against  ne,  and  epen  tlMBf*  thai  he  eannot 
prere. 
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and  Mftod  by  the  same  principle ;  for  I  think 
that  no  Protestant  subject  wouhl  attempt  such 
things  as  we  shall  prove  to  you.  I  be- 
lieve, Gentlemen,  you  have  frequently  heard 
as  none  of  us  but  have,  that  the  kingf 
has  been  traduced  as'  a  designer  of  arbi- 
truy  government,  and  his  reputation  blasted 
maliciously  and  falsly,  as  an  introducer  of  po- 
pery :  Whence  comes  all  this  generally  but  out 
•f  the  popish  quiver ;  vrho  make  it  their  bu- 
siness to  set  the  king's  good  subjects  at  variance 
amongst  themselves,  and  against  their  prince, 
bystilingthe  kinff  a  papist,  as  this  prisoner 
hath  done ;  nay,  he  hath  been  so  impudent  as 
to  report  that  the  king  was  in  the  pk>t  against 
his  own  life.  VVeshaU  prove  to  you,  how  here 
and  at  other  places  he  hath  frequently  done 
(his;  to  go  further,  we  shall  produce  to  you 
the  evidence  that  he  drew  the  king's  picture, 
and  exposed  him  in  all  the  reproachful  charac- 
ters imaginable,  and  that  the  picture  might  be 
the  better  understood,  he  adds  a  ballad  to  it : 
and  that  he  may  not  have  the  confidence  to  say 
this  is  not  true,  we  shall  produce  to  you  a 
whole  bundle  of  these  papers,  among  those 
which  his  son  made  a  discovery  of,  when  they 
weresmttohis  uncletobe  hi^  and  we  shall 
prove  him  to  be  the  author  of  them  ;  and  yet 
this  man  should  have  the  confidence  to  say  he 
is  a  good  subject,  and  a  good  Protestant,  when 
hy  ail  virays  imaginable  he  goes  about  to  ruii\. 
the  ffovemmeut  and  defame  the  king.  And 
cendnnen,  when  we  have  given  this  account 
iy  witnesses,  for  I  would  have  you  believe  me 
in  nothing,  but  according  as  I  prove  it,  you  wiH 
fwt  won£r  then  that  he  should  say  his  life  was 
in  clanger,  (for  so  it  is  indeed !)  And  .if  any  man 
•ver  was  guilty  of  High-treason,  sure  lie  is, 
and  being  guilty  of  the  greatest  treason,  he  de- 
aeirves  the  greatest  punishment. 
■  CoU*  Pray,  genuemen  of  tiie juiy ,  take  Mr. 
Attorney  Oeneral  at  his  word,  and  remember, 
sir,  you  desue  not  to  be  bdieved  yourself,  but 
what  you  prove. 

Serf.  Holloway,  May  it  please  your  lordship, 
wid-gctttfcmto,'  posraant  to  what  Mr.  Attorney 
hathopoied,  vre  wiU  call  our  witnesses,  and 
we .  will  begin  with  Mr.  Dugdale,  who  was  a 
witness  agamst  my  lord  Sti3ford,  at  his  trial 
In  pEUrliament,  whose  credit  Mr.  CoUed£^  did 
«tt«t  at  that  triaF,  asserting  him  to  be  an  honest 
•giend  OHOi,  and  I  believe  his  evidence  vrill  go  in 
a  good  measure  through  all  that  Mr.  Attorney 
hmh  opened,  and  when  we  have  done  with  him 
w«  hope  to  second  him  whh  other  vritnesses 
Ad  as fpDod  credit,  and  thatvriil  say  as  much  to 
•Hm  purpose. 

Then  BIr.  DugdaU  was  sworn. 

Att*  Gen.  Mr*  Dugdale,  look  upon  the  pri- 
SMTt  and  tell  the  court  wtiether  you  know  him. 
Dugdaie.  Yes,  I  do  know  him,  sir. 
Att»  Oen,  WiU  you  give  us  an  account  of 
jsurknowledgv  with  him. 

CM/.  My  k>ffd,  I  hunUy  desire  they  maybe 
'^eda-pti^  and  not  m  the  hearing  of  one 


Att.  Qen,  That,  with  anbmissioii,  oughinot 
to  be  in  the  king's  case,  though  we  think  there 
are  none  of  them  that  will  speak  any  more  than 
the  truth. 

CoiL  Here  are  several  of- themt  my  lord, 
they  are  all  of  a  gang. 

Sery  Jeff'eries.  Mot  of  your  gang,  Mr.  Col* 
ledge. 

Coll.  I  pray  they  may  go  oot,  my  lordt 
(which  was  ordered  accordingly.) 

Dugdale.  If  your  lordships  please,  whe^r 
or  no  I  may  deliver  in  these  papers? 

Att.  Gen.  By  and  by,  time  enoi^,  whsa 
we  ask  for  them  P  speak  your  own  knowledge. 

Dug.  My  lord,  I  have  been,  I  think,aoquainted 
with  Mr.  Colledffe  two  years  or  thereabouts.  I 
have  been  sevenU  times  m  Mr.  Colledge's  oom- 
pany,  and  truly  sometimes  he  hath  benimigh* 
tily  bent  against  popeiy ;  he  hath  at  some* 
times  uttered  himself,  because  the  king  did  not 
prosecute  the  papists  according  as  he  thought 
sufficiently,  that  the  kin|[  was  a  papist  him* 
self,  that  ne  was  as  deep  m  the  plot  as  any  pa- 
pist of  them  all,  that  he  had  an  hand  in  sur  £d« 
mundbury  Godfrey's  death.  This  Mr.  CoUedga 
1  appeal  to  yourself,  whether  you  have  no0 
said  it :  And  in  this  town  of  Oxmrd  you  have 
several  times  told  me,  that  nothmg  was  to  be 
expected  froni  him,  hewoukl  do  nothing. 

Just.  Xevtiur.  Who  did  tell  you  so? 

Dug»  Mr.  Golledge  did  Uai  me,  that  there 
was  nothing  to  be  expected  irom  the  king  but 
the  introducing  of  popery  and  aibitrary  go- 
vernment; this  I  believe  Mr.  CoUedge  vrill 
acknowledge  to  be  true. 

CpU,  W  nere  was  this  spokni  ? 

Jjug.  This  was  apoken  at  a  cofiee-house 
called  Combe's  Cofiee-Houise  in  this  town,  and 
at  the  Aiq;el-Inn  m  this  town  at  a  bather's 
shop;  that  day  the ldn|>- went  out  of  town,  we 
were  in  the  same  shop. 

Coll.  Who  was  there  besides? 
'    Ser).  Jeff.  Do  not  interrupt  our  witnesses,  let 
us  have  lone  with  him,  and  you  shall  have 
your  time  to  ask  him  questions  alter. 

L.  C.  J.  For  your  instruction  I  will  tell  you, 
jrour  time  is  not  yet  come,  if  you  chop  in  and 
interrupt  the  witnesses,  you  wiQ  disturb  any 
man  living ;  but  your  vray  is  tiiis,  when  he 
hath  ddivered  .his  testimony,  esk  him  any 
questions  then ;  and  he  shall  be  bound  to  an^ 
swer  you,  and  in  the  mean  time  yon  shall 
have  pen,  ink  and  paper,  to  help  your  aoemory* 

Dug.  That  day  the  king  went  out  of  town, 
presently  after  he  went,  you  and  I  went  into 
the  Auffel-Inn ;  and  we  went  into  the  barber's 
shop  that  is  just  within  the  inn,  and  bong 
charging  your  pistols  there,  yon  said  Rowley 
was  gone,' the  rogue  was  afraid  of  hims^^  he 
was  riiirked  away,  and  here  I  appeal  to  your 
own  conscience,  whe&er  you  did  not  speak 
of  it. 

CoU,  I  know  nothing  of  it. 

Att,  Gen.  Don't  appeal  to  him,  it  is  w^ 
thing  for  that. 

Sol*  Gen.  Who  did  ht  meaahy  B«wky? 

Vug.  The  king. 
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fieri.  SMhw^.  Was  that  hte  ootnniib  «p- 
pclb&mfiM'thekiiig? 

Ihtg4  ItrwM  Im  common wmd coooeniiD^ 
the  loaf.  And  at  other  timea  apeakingr  that 
tlie  kin^did  not  do  those  thin^  that  were  fiiir, 
be  hath  pwea  mighty  gpreat  words  agamst 
ham:  He  bath  told  me,  tlwt  there  was  no  trost 
to  be  pot  in  him;  for  it  was  the  people  we 
must  tmst  to,  and'we  must  look  to  arm  oar* 
•elvea,  and  that  lie  wooM  arm  himself,  and  be 
licre  at  Oxford ;  and  he  told  me  here  in  the 
town  aeeordingiy  when  I  eame  out  of  the 
eemitry,  and  he  said  that  he  had  set  end  stoat 
men  that  wonM  atand  hy  hun  in  it.  Their  in - 
tenlMDwasj.as  he  aaiiC  for  the  rooting  out  of 
popenr,  by  which  name  be  always  termed  the 
efaorcb  that  is  now  established  by  law,  as  to  be 
ef  die  same  nature  die  mpttti  were.  Thislbe- 
liere  Mr.  CoUedee  wilf  acknowlei^. 

Att.  Gen.  Well,  go  on.  Sir. 

Dmg,  And  at  a  time  when  he  had  Dr. 
Toegoe  at  his  house,  he  toM  me,  that  as  for 
Dr.  ^[Viiigae,  he  bad  much  ado  with  him,  and 
he  had  Men  at  n  great  charge  to  keep  him  in 
order,  that  he  was  forced  to  nqriect  his  own 
heaineas  to  look  after  him  ;  for  if  he  had  not 
done  so,  the  iwne,  as  he  said,  had  a  mind  to 
ffing  att  npoo  the  Protestants,  that  is,  the  dis- 
senters, for  he  does  not  count  the  Church  of 
England  to  be  ao;  that  be  had  much  ado  to 
keep  him  in  order ;  for  be  bad  said  he  had 
drawn  papers  for  that  purpose,  but  thosepapers 
are  secured,  for  where  tbev  are  I  can*t  tell. 
•  Att.  Gen.  Who  were  tneytlmtwere  to  be 
with  him  in  that  design  of  his? 

Dug,  tie  told  me,  capt  Clinton,  capt. 
Brown,  and  one  Dr.  Lewes,  and  be  brought 
them  into  town  here,  when  he  came  with  him. 

Att.  Qen*  To  what  purpose  did  be  bring 
Iheni. 

Dug.  Ezpectinff  there  would  be  a.fising. 

JustJojiefi  Din  he  tell  you  that  here  P 

Dug.  Yes,  the  Friday,  I  thinkit  waa»  after 
the  finit  parliament  sat. 

Just.  Jonet.  How  did  be  eiptcas  himsdf  what 
diey  bad  to.  do  ? 

Dug.  They  were  to  be  here,  in  case  there 
were  any  rinng,  which  he  escpected. 

Just.  Jone$.  What  use  did  he  say  he  woidd 
makeoftbem? 

I>ug.  For  the  defence  of  the  Protestant  Re* 
Mgion,  acainst  the  king  and  all  bis  adherents. 

Just  J(mei.  What  did  he  say  be  would  do 
to  the  kbg  ?   I  would  not  lead  you. 

Dug.  fie  did  not  say  what  particularly. 

Just  Janes.  What  dfid  he  say,  if  the  king 
did  not  yield  to  the  pariiament? 

Dug.  If  the  king  did  not  yield  to  the  parlia- 
ment, he  should  be  forced  to  it. 

Just.  Joii».  Where  did  you  hear  him  say 
diatf 

Duf.  At  Oxford. 

Set).  HoUoway.  Did  you  hear  him  dedare 
this  at  London? 

Dug.  He  did  say  at  London,  he  expected 
diere  would  be  something  done  at  Oxfoni,  and 
uud  he  would  go  thithsr  with  his  horpaand 
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anna,  and  those  gendemen  I  named  before^ 
would  so  widi  him.  And  he  said,  let  them 
begin  when  they  would,  he  did  not  care  how 
soon,  his  party  was  the  greatest  party. 

Att.  Gen.  What  was  that  capt  Brown  f  Did 
yon  know  him  f 

Dug.  Yes,  I  knew  him  wy  well ;  he  did 
much  frequent  Mr.  Colledge's  company ;  he 
wais  in  the  late  array  against  the  king. 

Serj.  Jeff.  Did  you  see  him  hare  any  pistobF 

Dug.  Yes,  I  bare  seen  bim  carry  pistols 
about  him. 

Scij.  Jef.  Where,  in  his  pocket? 

Dug.  \  saw  them  in  the  house. 

Serj./^  At  Oxford  ?— Dug.  Yes. 

Serf.  Holloway.  Did  you  see  them  in  bis 
band? 

Dug.  I  cannot  tell  that,  be  bad  them  in  the 
bouse,  I  flaw  them  three. 

Sc^.  HolliHcay.  Did  yon  see  him  in  his  silk 
armour  about  the  Parliament- House,  the  lobby, 
or  any  place  ? — Dug.  I  cannot  say  that 

Att.  Gen.  What  did  von  know  of  hia  de* 
livering  any  marks  or  signs  for  persons  to  bft 
distinguished  by  ?  ' 

Dug.  I  had  as  much  ribband  from  Um  •• 
came  to  40? .  with  '  No  Popery,'  *■  No  Slavery,* 
wrought  in  it ;  and  be  gave  it  me  to  distri'- 
bute  among  my  friends  in  the  eovntry,  that 
they  might  be  known  by  other  persons  that 
would  wear  the  same. 

Just.  Jones.  Where  had  yon  it?    . 

Ihtg.  At  London,  from  Mr.  Colledge. 
.  Just  Jones.  Where  %vas  it  to  bedimbntedf* 

Dug.  Among  those  that  I  knew  to  be  Dis- 
senters in  the  country. 

Jostl  Jones.  Were  you  to  come  to  (hionly 
by  agreement,  with  Mr.  CoUedge? 

I>uM.  I  promised  him  to  come  to  Oxford, 
and  did  so. 

Att.^  Gen.  Well,  §fo  on.  Whatmoredo  yon 
know? 

Dug.  At  London,  I  was  onoo  at  a  coffee* 
house  with  Mr.  Colledge,  and  with  some  of  die 
members  of  the  House  of  Commons ;  it  was  ar 
litde  befonethey  met ;  and  they  were  earnestly 
talking  of  the  parliament  at  Oxford,  and  or 
some  disturbance  that  was  likely  to  happen 
hei^.  And  it  was  then  fully  agreed,  and  Mr. 
CoHedge  waaby,  that  it  would  be  the  best  way, 
out  of  erery  country,  where  the  pariiament 
bad  the  best  mterpstm  the  people,  to  leave  one 
in  creiy  connty  diat  might  manage  the  people. 
This  I  wf^  to  Bfr.  CSledge^  whether  it  be 
true. 

ColL  Yoq  appeal  tome,  shall  I  speak  now^ 
my  lord? 

Just  Jona,  No,  ymi  will  MDsmber  it  fa^ 
and  by. 

Att.  Gen,  What  do  you  know  of  any  pictures  ?. 

Sol.  Gen.  Pray  let  him  speak  that  over 
again  whi^h  be  mentioned  last 

Dug.  Being  in  a  coflee-hoose  with  Mr.  Col- 
ledge, diere  were  some  of  the  members  of  thft 
House  of'  Commons  bv ;  and  ^V^^'^Jf^  * 
disturbance  that  might  happen  hm  at  Oiftrd, 
it  was  then  agreed,  that  in  evaqr  qnaitar  wbp« 


<55]     STAT£  TJBIALft  3$  CRAttES'  IL.  168I ^IHnl  hj  SUiflhtn  COfigt,    f|;«Hf 

Jhfg.   fib  ThOtott  Player  did  kiTite  ine 
thither. 

Serj.  J«f.  WhcnkitkiOxfMslliTOf 

Dug,  i  cannot  tell,  it  is  four  milMi  ftfuA 
Henley. 

Set).  Jeff.  Was  my  lord  at  home  P 

Dtif,   I CB,  be  tvu. 

fierj.  Jf^.  Now  fbr  the  cot,  then ;  did  be- 
■hew  yoo  this  col  f 

"  Dng.    Yes,  be  told  me  he  weoM  get   it 
printed. 

Serj«  Ji^.  Was  it  belhre  it  wAs  printed  theft 
that  he  sung  it? 

Dug.  Yes,  it  wad. 

Self.  M.  Who  did  he  teU  tou  did  makeitt 

Dug.  He  toM.me  he  wtm  me  author  of  this 
cat>  and  be  gave  me  one,  and  we  sang  it  foge* 
ther  presently  after  it  was  printed. 

Att.  Gen.  How  did  he  describe  it  to  you 
when  he  shewed  it  to  yoa  ? 

Due,  That  which  hath  the  |mck  on  the  hack 
of  it,  hedegfltibed  to  be  the  king ;  those  that 
follow  him  were  Topham,  Cooper^  Hugh,  and 
Snow,  and  that  company  of  men  there  is  the 
House  of  Commons'. 

Seij.  HoUotcay,  What  was  meant  by  the 
packP 

Dug.  Tlie  parliament  and  all  his  rednue  ; 
and  then  here  is  the  king  m  the  mire  again, 
according  as  itas  represented  in  the  vong^- 

Serj.  Jeff'.  Ay,  he  goes  en  welL  And  tiik 
here  is  the  bisliops  which  they  thrust  into  iSbm 
pack,  when  they  have  got  him  down  in  ^^e 
mire,  and  then  ther  thrust  them  att  away,  as 
it  is  in  the  sonc^,  to  hoot  tibem  away. 

L.  C  J.  Dm  be  midce  this  expficatkm  to 
y0n?--l^.  Ya. 

Seij.  Jeff:  Who  were  the  «  All  ?' 

Duf^  -Sing,  and  clergymen,  and  all.-  * 

Ha^.Jeff".  Where  was  this  that  he  ezplained 
itP— XW.  AC  London. 

Sen.  JBoUmNty.  Is  there  any  thing  refoting 
to  White-Hall  P  What  name  did  he  give  thbtl 

Du£.  Yes,  he  said,  Louse-Hall  was  White-' 
Hfl3l,  oecMiae  of  Its  poverty. 

Then  the  Ballad  was  read. 

CI.  of  Os  *  Rary49bew.'  To  the  tune  0^ 
*  I  an  a  senseless  thing^^^- 

Att,  Gen.  This  shews  you  what  a  sort  of 
man  he  is. 

Serj.  Jeffl  Hers  you  say  he  exphined  thii^ 
with  the  mtk  at  die  back  to  be  the  king  P 

Dug.  Yes,  he  told  me  so. 

Seh).  Jeff.  What  did  he  mean  by  the  tw^ 
faces? 

Dug.ThsX  he  was  half  a  Protestant,  ata^ 
half  a  papist. 

Just.  Jonei.  Did  he  radce  any  cempatisofi 
between  bis  own  party  aud  die  king's  party  P 

Dug.  He  said,  they  were  but  a  handral  to 
them. 
'   Just.  Jones.  To  whom  P 

Dug,  To  his  party,  that  was  the  Duweuters. 

Att.  Gen.  Sneak  diat  out. 

Dug.  HiatuteurpartywasbutahaadfoIfO 


it  had  the  most  inteni^  m  ihB 
pet^e,  they  should  not  all  csrae  up,  but  some 
lemaip  there  to  manage  the  people. 

Att.  Gen.  What  do  yon  know  of  any  pic- 
tores  or  papei's,  have  you  any  about  you  P^  ^^ 

Dug.  V  es,  I  have  one  thing  1  reoetved  frma 
Mr.  CoUedge,  that  is,  the  Letter  pretended  to  be 
intercepted  to  Reefer  L'Estrange. 

AtL  Gen.  Piray,  what  account  did  he  give 
you  of  it  P  Who  made  it  P 

Dug.  Uf  told  .me  he  was'  the  author  of  it 
himsdf,  and  he  shewed  me  it  in  manuscript 
before  it  wan  printed  ;  and  be  told  me,  be  got 
one  Curtis,  or  his  wife,  to  print  it ;  but  he  would 
never  tni9t  them  again,  ror  they  cheated  him 
of-someojf  the  gain. 

Att.  Gen.  Who  was  theauthor,  did  he  say  P 

Dug,  He  hiihself. 

Att.  Gen.  Pray  produce  it,  Sir. 

Dug.  Hhaa  and  others  he  delivered  to  me  to 

T^C.  /.  What  is  it,  Mr.  Attorney  P 

AU^  Gen.  It  is  a  letter,  sad  a  great  part  of 
Fitahanris's  Kbel  is  taken  out ;  it  seeuis  Col- 
ledge  was  the  author,  and  this  is  the  original  of 
theHbei. 

*  X.  C.J.  Did' he  tell  you,  this  was  of  his  own 
making  f-'Dug.  Yes. 

Att.  Gen,  Did  he  disperse  them  to  any 
bodydseP 

Dug.  Yes,  there  ^-as  some  given  to  one  Mr. 
Boson,  he  h^  some  at  the  same  time,  and  Mr. 
Baldwin  had  some. 

Then  the  Pftper  was  read. 

CI.  of  Cr.  First  Q.  <  Whether  tbey  that 
Vtaik'^ 

Att.  Gen.  Pray  givte  my  lord  an  account 
what  mors  papers  and  libels  he  delivered  to 
you. 

-  Du^.  ^  I  received  one  bke  thii,  I  cannot  say 
It  Was  the  same,  where  ail  the  bisbopit  were 
^angmg  their  hats  for  Cardinals  ea)te. 

Serj.  J«f.  Where  is  ttary  Shewt  for  it 
teems  be  bath  flxpounded  the  meaning  of  that  P 
(Then  it  was  ptpduoedj)  1  suppose  it  is  his 
bwn  catting  too. 

Dug.  I  heard  Mr.  CoUedge  sing  it. 
.  Seg.  Jg^:  Where? 

'.  Dug.  In  Oxfordshire,  and  in  Oxford-town, 
at  my  lord  Lovehux's  ? 
.  Serj,  Je^  Where,  at  my  lord  Lovelace's  P 

Dug:  At  his  house  in  the  country. 
.  Serj.  Je/j^i  Who  were  in  the  company  ihereP 

Dug.  Sir  liobert  Clayton,  sir  Thomas 
Plwyer,  Bfr.  Rouse,  Mr.  CoUedge, 

^rj.  Jeff.  You  say  you  heardhim  in  Oxford, 
^idin OnbitlBhiro,  and at|ny lord  Lovdace's, 
where  is  that  ? 

**  L.  C.'J.  My  lord  Lovelace  is  here  himself, 
IBftd  h^rs  what  he  says. 

Dug.^  I  might  mistake  the  oonoty,  but  I 
heariijiim  sing  it  at  Oxford  towta,'  and  at  my 
tord  Lovetaoe'a  house  again. 

L.  C.J.  Where  is  thatP  '    * 

Duf*  i  cannot  tell  the  town. 

•tQ.-jy.  Him  came  you  there  P 
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AtU  fktt,  Tbcir's  and  ikax^a^  who  did  he 
meanP 

Ihtg,  He  mesnt  the  disienleni ;  fer  the 
Clmrdkef  Bngtand  he  reckoned  oxAong  ibe 
papuli. 

X.  C.  J.  Tell  a»  the  words  be  said. 

Vug,  He  said,  his  party  was  the  true 
Chureh  of  England^  and  that  which  is  ekla^ 
blished  by  lawy  were  but  Protestants  in  aias* 
^perade. 

Jttst.  Jene$.  Tell  us  when  he  mad^  the  com- 
parison, what  words  he  did  use,  and  upon  what 
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Dug,  When  be  perceiTed  the  king  at  Oxford 
Would  not  yield  to  the  House  of  Commons,  he 
laid,  letbim  begin  as  soon  as  he  would  j  be  did 
i|sl  eare  bow  soon  he  did  b^n,  for  their  party, 
meaning  the  king  and  bis  party,  was  mit  an 
handful  to  him  and  bis  party,  etuing  them  the 
true  Protestants ;  the  others  were  Protestants  in 
masquerade. 

Att,  Gen.  What  did  he  desire  yon  to  do  P 
To  be  assisting  in  any  thing  f 

Dug.  He  always  desir^  me  to  be  true  of 
that  fl3e,  he  hoped  I  was,  and  to  get  good  arms 
lor  myself. 

Serj.  Holloway.  Did  he  in  Oxford  desire  this 
of  you? — Dug.  No,  be  did  not* 

Sot.  Gen.  For  what  purpose  did  he  demre 
yon  to  arm  yourself  P 

-  Dug.  He  said,  the  king  had  a  design  on  the 
people  to  introduce  popery  and  arbitrary  go- 
yerament,  and  he  expected  erery  day  when 
they  would  be^,  and  the  sooner  the  better,  he 
woaM  be  pronded  ihr  them. 

Just  Jone.  Was  that  in  Oxford  ? 
'-  Dug.  He  spoke  it  in  Oxibrd,  and  in  the 
city  too. 

Just.  J&nei.  Did  he  tdl  you  of  any  that 
were  listedP 

Dug.  He  spoke  of  captain  Brown,  and  cap- 
tarn  dhBtoa^  and  Don  Lewes,  and  abundance 
more  he  said  he  had. 

Just.  Jofiei.  Dhl  he  tell  you  he  had  them 
here  P 

Dug.  Yes,  about  forty  of  them  were  there, 
he  said. 

Sen.  Hoilomay.  Did  be  tell  you  of  any  that 
were  usted,  in  order  to  the  commg  down  of  the 
fOiliament  at  Oxford. 

Dug.  Not  listed,  but  were  intended  to  come 
dowB ;  and  at  Oxibrd  be  told  me  they  were 
come  down. 

Jnst.  Janes.  Were  you  in  their  company  in 
Oxford  here  P— Dug.  Yes,  I  was. 

Just  Jonei.  In  tiic  company  of  *  whom  P 
Name  them;  ..   .      > 

.Dug,  Of  captain  Brown,  Don  (iowes,  and 
severu  others  of  that  gang* ;  I  know-not  their 
names,  but  I  know  their  races. ' 

8oi.  Gen.  Did  be  take  notice  to  you  that 
axBY  were  come  down  f-^Dug,  Yes. 

Sol.  Gen.  To  what  purpose f 

Ous.  He  expected  there  would  be  a  rising 
in  Oiencd,  and  to  ihis  purpose ;  Mr.  CoDedge 
was  oaa  that  debated  it  at  ittchardV  cofiee- 
lioose,  anil  St  was  to  be  earned  fttHUlhiKioe  to 


were  not 
in  eyery 


the  King's-Head  ekib,  whether  it 
best  to  leave  a  parliameat-man 
coonty  ? 

Att.  Gen.  Where  wasthis  ? 

Dug.  This  was  at  Richard's  coffee-thouse  in 
London,  agakist  they  met  here. 

Att.  Gen.  We  could  give  you  an  acooontof 
ayoliime  of  these  things,  abundance  of;  seaa* 
daloiis  pamphlets,  both  songs,  libels,  and  hal^ 
lads,  that  were  made  by  this  gentleman,  and>  all 
seized  in  bis  custody. 

Just.  Junes.  But  be  sang  this  libel  P 

Att.  Gen,  Att  these,  gentkineu,  (shewing 
a  great  bmidle)  were  to  be  dispersed  over 
England. 

&r|.  Jeff".  It  was,  it  seems,  expounded  and 
sung  by  the  prisoner  at  the  bar  ;  ne  gaye  you 
the  ballad  at  Oxford,  you  say,  Mr.  Dugdale. 

Dug.  No,  I  heard  him  sing  it  here. 

Just  JanM.  Pray,  Mr.  Dugdale,  what  was 
the  use  was  to  be  made  of  this  ballad  P 

Alt,  Gen,  Come,  go  to  the  next,  we  eafl 
this  evidence  to  shew  yon  the  malice  of  the 
man.  >■ 

*  Coli.  Pray,  my  h>rd,  let' me  ask  some  ques* 
tions  of  Mr.  Dugdale. 

Serj.  Jf^  Ay,  now  let  the  niooner  ask 
his  questions  (to  do  him  right)  berove  we  go  to 
another  witness. 

Dugd,  My  lord,  I  have  a  word  or  two  more 
about  a  libel  m  manuscript,  that  very  day  the 
sheriffs  were  to  be  chosen,  it  was  to  bie  printed, 
and  he  told  methe  printer  durst  not  pi^  it,  it 
was  so  danfiperous. 

(ierj.  Jeff:  What  was  it,  can  you  remember 
any  part  of  it  P 

Dugd.  No ;  but  it  was  the  worst  I  ever 
heard  m  my  life  against  the  king  and  goven^ 
ment 

L.C.  J.  Now  ask  him  what  qnestiona^eu  w9L 

Coil.  Pray,  when  was  the  first  time  yon 
gave  this  evidence  P 

Dugd.  Truly,  Mr.  Colled^e,  I  don't  keq» 
an  account  of  time,  I  cannot  give  an  account  of 
time. 

Att.  Gen.  As  near  as  you  can  tell  him. 

Dugd.  I  cannot  tell  whether  it  might  be  in 
June,  I  think  it  was. 

Coll.  How  long  before  I  was  taken  P' 

Dugd.  it  ingfat  be  about  the  time  yott  were 
taken. 

Coll.  Pr&y,  who  did  yon  give  it  before  P 

Dugd,  I  ffareit  to  sir  Lionel  Jenkins. 

Coll.  Where  did  you  swear  these  thinga 
were  done  ihen? 

Dued.  What  was  done  in  the  city^  I  swore 
to  be  itme  there. 

Coll.  What  cityp 

Dugd.  London ;  the  same  words  were  safd 
m  the  city  of  London ,  and  over  again  here.  I 
have  repeated,  for  the  most  pvt,  only  the 
words  yon  said  here,  but  more  was  in  thfe  city 
than  here. 

Coll.  Bid  you  ^ear  then,  that  the  words 
yon  swear  now  were  spoken  at  London  P 

Dugd,  It  may  be  we  migbt  not  wmt  Ox* 
ford  then* 
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8erj.  Jeff:  He  ^says  well,  it  miglit  not  be 
namcid  then* 

ColL  Then  yDn  did  give  in  yoor  i]ifornHiti0Dy 
that  i  spoke  these  words  at  Oxford. 

Dtiga.  I  was  not  escamined  about  what  was 
done  at  Oxford ;  I  believe  I  have  heard  yea 
•peak  the  same  words  to  me  at  my  lord  Lore- 
iaoe'a,  but  I  do  not  know  what  coimty  that 
is  in. 

Coll.  .  I  ask  you  positively;  whether  you  did 
not  swear  that  what  you  now  say  was  spoken 
at  Oxford,  was  spoken  at  London  ? 

Dugd,  I  did  not  name  Oxford  then. 

Coll,  But  did  not  you  say  that  was  done  at 
London,  that  now  you  say  was  done  here? 

Dugd.  Truly,  you  said  them  both  at  London, 
and  here. 

ColL  I^ay,  Mr.  Duj^ale,  what  had  you  to 
give  this,  your  intbrmation  P  ' 

Dugd,  Truly,  I  can't  say  I  hare  receired 
the  worth  of  a  groat.  . 

ColL  Nor  was  ever  promised  any  thifi|^v.. 

Ihigd*  No,  I  never  received  any  tho^^^r 
ever  was  promised,  but  only  what  thejOng 
fave  me  tor;g9iQg'down  into  the  country  for 
my  charges. 

Ait.  Oen,  Was  that  the  same  allowance  you 
had  when  you  were  witness  for  the  Popish 
PlotP-Ditfd.  Yes. 

'  Serj.  Jefi  Have  you  any  other  aUowance 
than  what  you  had  wfore,  when  yoli  gave  evi- 
dence at  mY  lord  Stafford's  Trial  r 

Dugd,  No,  nor  have  got  ail  that  yet  nei- 
ther. 

CoU,  But  pray  observe  my  question,  Mr. 
^  Ihicdale,  and  answer  it.  Did  you  not  swear 
at  Landon  that  I  spoke  these  words  there, 
whidi  now  you  sav  1  s^qke  here? 

L.  C.  J.  Pray  observe,  he  says  he  did  not 
then  name  Oxibrd ;  but  in  the  giving  of  his 
evidence  jiow,  he  tells  yoo  a  series  of  what 
passed  between  London  and  Oxford;  and  I 
•must  tell  you  further,  if  a  treason  be  committed, 
and  the  evideoce  prove  it  to  be  in  two  counties, 
the  king  may  choose  which  county  he  wfll 
prosecute  and  bring  his  indictment  in,  and  give 
m  evidence  the  facts  in  both  counties.  But 
you  shall  have  your  objection  to  it  afterwards, 
and  we  will  take  it  into  consideration.  I  tell 
you  this,  that  it  may  not  seem  to  vou  that  the 
witnesses  speak  imjiertineutly  of  what  was 
done  atLondoQ ;  hut  if  nothmff  was  done  or 
said  at  Oxford,  then  it  will  be  taLen  into  consi- 
denlion,  you  shall  have  it  saved  afterwards. 
I  only  hint  it  now,  that  you  may  not  think  it 
impertinent 

Coll.  *1  beseech  your  lordship  give  me  leave 
to  sneak  one  word :  When  he  made  his  affida- 
*  nt  before  sir  Lionel  Jenkins  there  about  seiz- 
ing the  king,  about  the  party  I  had,  and  the 
arms  1  had  provided,  ought  not  he  at  the  same 
time  to  hava  said  where  1  said  those  words  to 
him  ?  But  he  did  swear  then  it  was  in  Loiidon 
that  I  said  those  words  to  him ;  and  coming 
before  a  grand  jury  of  honest  gentlemen  in 
London,  they  were  so  wise  and  honest  as  to  do 
mc!  justioe,  and  not  find  the  bill}   ao  their 


design  failing theM,  then  |fc^  cbaikged  kt» 
Oxfofd. 

L.C.  J,  You  did'iiet  eome  to  yoor  trial 
there;  if  ftm  had  aodone,  then tbev  weiM 
asked  him  in  particular  wl»t  was  said  at  Ox- 
lord,  and  what  ait  London,,aa  it  is  now,  being 
done  in  both  counties.  But  look  \ou,  if  vou 
will  ask  any  particular  queations,  ifo,  tor  they 
have  other  witnesses  to  prodi|oe. 

Coll.  My  lord,  I  only  ask.  thia  cpiestioa^ 
Whether  it  be  not  rational  to  tbmk,  that  when 
he  swore  before  sir  lionel  Jenkins,  be  should 
not  swear  the  words  were  spoken,  and  things 
done? 

Dugd.  He  hath  said  the  same  words  to  roe 
at  my  lord  Lovelace's,  as  I  lay  in  bed  :with 
him,  and  this  I  never  mentioned  but  |iow  in  my 

ColL  What  words  did  I  say  there  ? 

Dugd.  If  yon  must  have  them  repeated* 
they  were  about  the  king. 

ColL  What  were  they  ? 

Dugd.  That  he  was  a  papist,  and  designed 
arbitrary  government. 

ColL  Did  I  say  so  to  yeu  at  my  k>rd  Lave^ 
lace's? 

Dugd,  Yes,  as  we  lay  apbed, 

&/.  Gen.  Did  you  lie  t(»ether? 

Bai.Jcfferia,  Yes,  yea,  Uieyiv^ne  intimates. 

ColL  Inad  not  six  words  with  you  when  yon 
went  to  bed,  for  you  said  you  were  weary,  and 
went  asleep  presently. 

Dugd.  i  say  you  said  this  in  the  raomiag, 
for  we  had  an  nout's  discourse  when  we  werr 
a  bed,  and  all  our  discourse  was  about  the  par- 
liament and  the  king. 

'  ColL  Where  was  it  I  said  these  worda  in  Ox« 
ford? 

Dugd.  At  Comb's  eoffee-house  waa<me 
place. 

Coll.  Was  there  nobody  by  ? 

Ihi^d.  No,  but  at  the  Angd-Inn  there  weia 
several  persons  standing  by. 

ColL  Surely  then  some  ef  those  heard  the 
words  as  well  as  y  6u . 

*  Dugd.  It  may  be  so,  I  am.  sure  many  at 
London  have  been  by,  as  Mr.  Starkey  by  natac^ 
Mr.  Bosom,  Mr.  BaJdwin ;  they  have  rebuked 
^ou  for  it,  and  I  have  rebuked  you  too. 

Coll,  What  words  have  they  and  you  heerd^ 
and  rebuked  me  for  ? 

Dujgd.  When  you  have  becfi  railing  agaiii# 
the  king,  and  said,  that  the  king  designed  n^ 
thing  but  the  introducing  rf  popery  and  a^- 
trary  gfovemment,  and  that  he  was  a  papist 

Sen,  Jefferiei,  He  kwes  to  hear  it  repeated. 

CoIL  What  arms  did  you  see  of  mine  intfap 
town? 

Dug^.  I  saw  pistols ;  yon  had  some  pocket 
pistols. 

ColL  None  but  one  I  borrowed  of  yoo,  *  and 
that  you  bad  again ;  had  I  ?  Pray  speak ;  di^ 
you  see  any  mere  ? 

Dugd.  It  may  be  theK  might  not,  bot  there 
were  pocfcet-piaiols  in  the  room,  and  ymi  had 
them  m  ^ur  hand. 

ColL  j^e  swore  bat  now  that  ha  iawQiehaia 


pboes  I  nentioDed  befove;  you.  called  me 
aside  to  drbk  a  glass  of  mttm,  and  tliem  wa0. 
none  in  the  tooiu  but  up  twro  al  that  o^Rae- 
bouae. 

CoiL  Sir,  yon  came  to  town  hot  on  Friday, 
I  think  it  must  be  Saturday^  Sun^y,  or  Mon^. 
day  this  wai ;  for  he  stayed  no  lovger  in  Ox- 
ford. 

Dugd.  Nay,  I  came  to  Oadoid  ei^ier  Wed- 
nesday night,  or  Thursday  moroing ;  and  I  saw 
you  and  fir.  Hunt  together  the  same  day  | 
came. 

ColL  Did  I  explain  any  pictures  to  toq  a| 
London,,  or  owned  I  was  tne  author  of  tnem  ? 

Dugd,  Yes,  upon  my  oath,  yon  hare  ^* 
plained  pictures  to  me,  and  there  n  one  picture 
that  I  have  not  shewed  yet,  which  you  hare 
explained  what  the  meanmg  was. 

Serj.  J^,  It  is  your  common  trade  it  seems. 

Dugd,  You  told  me  you  got  Uiem  doqe.     . 

Ckrh  reads, ''  A  Character  of  a  Popish  Snc- 

» &c.     - 
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fMktt-pistob,  wh^  it  was  but  one  and  t)iat 
was  his  own. 

8erj.  Jefferia.    Hark  yon  now,  you  talk  of 
idstols,  do  yon  know,  that  he  had  any  pfstols 
in  his  holsters  at  Oxford  ? 
Ihigd.  Yes,  he  had. 

Coll,  Yes,  I  know  that,  I  don't  deny  it. 
Seri.  Jefftrief.  I  think,  a  chissel  might  hare 
beeb  more  proper  for  a  jomer. 

CciL  You  say  I  was  confederated  with  capt. 
Blown  and  other  men. 

JDugd.  You  have  told  me  that  capt.  Brown 
bad  a  good  allowance,  and  it  was  pity  he  had 
no^  a  better  allowance ;  and  you  would  speak 
he  might'  hare  a  better  allowance,  for  he  was 
able  to  do  good  serrice  when  the  time  came. 

ColL  From  whom? — Dugd.  Among  you. 

CoU.  Among  whom? 

Dugd,  You  know  there  were  sereral  gather- 
ings among  you  that  I  was  priry  to. 

Coil.  What  do  I  know? 

Sol,  Gen.  You  know  money  was  gathered 
naany  tones.— Co//.  For  what  purpose? 

Dugd.  Y«nl  neier  told  me  particulars;  it 
vas  to  distribute  somewhere,  I  had  none  of  it 

X.  C.  J.  Be  does  not  say  these  men  were 
concerned  with  you,  but  you  said  so. 

Dugd*  You  know,  Mr.  Colledge,  there  were 
many  gatherings  of  monies. 

ColL  Diil  I  tell  you  there  were  any  gather- 
ings for  captain  Brown  ? 

Serj.  Jefferies,  He  says,  you  told  him  no  par- 
tieukurs ;  if  you  hare  a  mmd  to  adc  him  any 
more  questions,  do. 

ColL  Pray  sir  George,  donH  interrnpt  me,  I 
am  here  for  my  life.  Did  I  tell  you  there  were 
any  gathenngs  for  captain  Brown  ? 
.  Dugd,  I  do  not  say  for  him,  nor  whom  yon 
distributed  it  to ;  but  you  gathered  money  one 
Among  another,  and  you  hare  paid  money. 

CoiL  I  hare  paid  money  |  When,  and  to 
whom  ? 

Att,  Gen,  Yon  will  not  deny  that,  you  con- 
fessed, upon  your  examination,  that  you  ^re 
a  guinea. 

CoU,  Sur,  did  you  see  me  any  more  at  Ox- 
ford, than  in  the  cofiee-honse,  and  at  that  inn, 
wlmi  I  went  out  of  town,  and  was  going  home 
with  the  city  members  ?—D]ig(/.  Yes. 

ColL  Were  you  in  my  company  any  wifere 
hut  in  those  two  places  ? 

Dugd.    I  was  with  you  at  the  Chequer. 

Cb/7.  Did  you  come  a  purpose  to  speak  with 
me,  or  had  you  any  busineds  particularly  with 
me? 

Dugd.  Truly,  Mr.  Colled^,  I  have  for^ 
whether  I  Jiad  or  no;  I  was  in  the  room  with 
jrou  there. 

ColL  Where  is  that  room  ? 

Dugd,  I  cannot  tell  all  the  rooms  in  that 
shoQse. . 

Coll.   Was  it  above  stairs,  or  bekrw  ? 

Dugd.  Both  above  and  bebw,  two  days  I 
.was  there  mth  you.     • 

ColL  Wa^  there  any  of  this  discourse  you 
speik  of  passed  there  between  usP 

Dugd.  I  know  I  was  with  you  in  those  twb 


Sen.  Hallottay,  How  did  he  .exphua  it  to 
you,  Mr.  i)o^^e  ? 

Serj.  Jeffertes.  I  would  see  what  opinion  he 
had  of  the  church  of  England ;  there  are  some 
church -men,  what  are  they  a  doing  ? 

Dug.  They  are  a  parcel  of  tantiry-mca 
riding  to  Borne  ;  and  here  is  the  duke  <n  York 
half  man,  half  devil,  trumpeting  beibre  them. 

Coll.  You '  have  got  somebody  to  ezphia    . 
these  tilings  to  you,  Mr.  Dngdale. 

Dug,  You  did  it,  upon  my  oath. 

Coll,  Ob,  fie  upon  you,  Mr.  Dugdale,  conr 
sider  M-hat  you  say. 

Serj.  Jeff.  All  this  you  did  explain,  it  seems. 

Dug.  And  in  one  place  of  the  other  libel 
the  king  was  termed  a  rogue  ;  but  th^  puft 
him  in  by  another  name. 

Seij.  jefferies.  Where  is  it  ? 

Dug.  It  is  in  Rary  Shew ;  in  the  manuscript 
it  was, '  Now  now  the  rogue  is  down.' 

Ser^.  Jefferiei.  Let  me  see  it ;  I  took  notice 
of  it,  '  Now,  now  the  giant  is  down? 

CoU.  I  ask  you,  Sir,  whether  the  song  which 
yon  say  was  sung  at  my  lord  Lovelace's .  and 
other  places,  was  the  same  with  this  ? 
.  Dug.  For  the  general  it  is,  1  can't  toll  for 
every  word :  You  sang  it  half  a  dozen  times 
.there,  and  the  music  played  to  you. 

ColL  I  ask  you,  whether  it  was  tibe  sam^ 
with  this  ? 

Dug.  I  can't  tell  fbr  every  word  you  saoff. 

CoU.  Was  there  any  body  by  at  my  explam-  - 
ingof  these  pictures  f 

Dug.  Mr.  Baldwin  was  by,  and  reproved  an^ 
oorrectedyon,  that  you  womd  be  so  open. 

CoU.  Was  there  any  body  at  Oxford  when 
you  did  hear  me  talk  of  arming  myself? 

Dug.  They  were  walking  up  and  down  in 
the  barber's  shop,  and  I  Imow  not  whether 
they  did  hear  or  no. 

Att.  Gen.  Was  that  gentleman  sworn  at  my 
kird  Stafford's  trial,  Mr.  Dugdale  ? 

ColL  Yeii,  I  was  swwn  ihcr^  I  acknow* 
ledge  it. 
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Ati,  Gen.  Did  he  swear  any  thing  on  your 
behalf,  for  your  credit,  Mr.  Dngdale  ? 

ColL  That  was  by  h^ar-say,  Mr.  Attorney, 
at  the  Tower ;  I  know  nothing  of  my  own 
kno^led^e  ;  but  I  did  believe  bim  another  man 
than  I  find  him. 

■iSerj.  Jefferies.    No » question,  or  dse  you 
would  not  liaye  trusted  him. 

Att.  Gen.  8^Tear  Stevens.  (Which  was 
done.)  Do  you  tfive  my  lord  and  the  jury  an 
iccoimt  where  ^ou  found  this  precious  bellad. 

Steveru.  The  first  draught  I  found  in  Tils  bed- 
1^  amber. 

fkn.  Jejferies.  What  of  all  of  them  ?  Which 

ifh? 

Stevens.  The  Rary  Shew:  We  fouUd  the 
fint  draught  of  it  in  his  house,  when  we  carae 
to  search  his  papers,  by  order  of  eouucil ;  and 
the  printer  that  orinted  the  ballad  hath  told  me 
since,  he  had  it  rrom  him 

Att.  Gen.  What  say  you  yourself?  speak 
you  ownkuowledj^e. 

Stevens.  And  Mr.  Atterbury  was  by  when  we 
Reached  the  house. 

Att.  Gen.  Well,  Mr.  Atterbury  will  tell  his 
tfwn  story. 

Stevens.  I  have  seen  you  on  horseback,  with 
bolstenr  before  you,  with  some  hundreds  of 
men  after  you,  coming  out  of  the  Bell-savage- 
Inn  ;  they  said,  you  were  going  to  cbuse  par- 
'  liament-Tqen :  I  bave  known  you  three  or  four 
years,  yon  were  joiner  to  our  hall. 

Sen.  Jefferies.  We  call  you  to  that  particu- 
lar of  the  paperB,  and  you  run  in  a  story  of  a 
cock  and  a  btul,  and  I  know  not  what. 

X.  C,J.  Will  you  ask  him  any  questions  ? 

Coll.  No,  only  this ;  Do  yon  swear,  upon 
Tour  oath,  that  you  found  the  original  in  my 
nouse  ? 

Stevens.  Yes,  Sir,  3rou  will  see  it  with  my 
band  to  it,  and  some  more  of  them. 

Att.  Gen.  And  you  found  too  tiiose  that  were 
nrinted  ? 

Stevens.  Yes,  both  our  names  are  to  them 
that  were  concerned  in  the  seardiing  of  them. 
.  6erj.  Jefferies.  You  found  the  paper  in  the 
house? — Stevens.  Yes. 

^n.  liberies.  That  is  Towzer;  but  have 
you  tne'bri«^nal  of  the  Rary  Shew  ?  (It  was 
look^  for,but  could  not  be  found.) 

Coll.  Ptay,  gentlemen,  observe,  he  swean 
that  is  an  onginal. 

Sen.  Jefferies.  No,  no,  he  found  the  paper  in 
^our  house. 

Coll.  1  ask  about  the'  original  of  Rary  Shew. 

Serj.  Jefferies.  He  says,  he  saw  apaper  drawn 
tsiih  a  pencil  that  was  tike  the  original. 

Atterbury,  There  was  an  original  drawn 
with  a  pencil  upon  Dutch  paper,  h  is  long 
since,  for  we  do  not  see  it  here  now,  which  at 
the  same  time  we  found  upon  Colledge's  tMe 
in  his  bed-chamber. 

Coll.  Did  you  find  an  original  in  my  cham- 
bct? 

Atterbury.  Yes,  we  found  a pi\per  drawn  with 
black  lead. 

ColL  Ptay,  where  isit  ? 
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AttjBrhury.  I  did  see  it,  it  was  drawn  in  bfuk 
lead,  it  was  upon  Dutch  paper,  and  lay  upott 
the  table  in  your  chamber. 

Stevens.  Sure  1  am,  it  was  tdcea  when  irtf 
searched  the  boose. 

Coll,  I  am  sure  yon  could  never  find  the  ioh' 
giual  of  any  such  thing  in  my  house. 

Att.  Gen.  Then  where  is  Mr.  Sewell  ?  (Who 
was  sworn.)  Sir,  did  you  see  that  tmmptrf 
taken? 

Sczcell.  I  had  a  warrant  to  seize  Mr.  1^iir». 
and  his  brother- in  law,  Mr.  C(^ledge..  So  I  w^nt 
down  to  seize  Mr.  Spur,  and  search  his  house 
for  such  pap&rs  za  I  should  find.  T  could  not 
fiud  them  ii)  the  house  ;  but  I  enquired  of  him 
after  I  had  searched,  and  could  not  find  them, 
where  they  were ;  because  I  saw  him  at  Mr. 
Coliedge^s  when  we  first  searched ;  he  denied 
tlicm  a  pretty  while,  but  at  last  he  told  me, 
they  wei  e  in  the  hay-mow  in  the  bam.  When 
I  came  there,  he  was  bawling,  andtoM  me,  bis 
wife,  Colledge's  sister,  had  taken  them  down, 
and  carried  them  into  a  room  where  I  MS 
searched  before,  but  could  not  find  them ;  and 
the  man  was  tingry  then,  so  we  ran  after  hcl 
wife,  and  found  lier  with  all  these  papers  in  a 
bag. 

Att.  Gen.  Are  these  the  same  papers  ? 

Sezoell.  Yes ;  and  there  were  tw6  othet 
cuts,  the  man"  himself  is  about  the  place  some- 
where. 

Att,  Gen.  Swear  Mr.  John  Smith,  (which 
was  done.) 

Just.  Jones.  Come,  Mr.  Smith,  doyoaknow 
Mr.  Colledge  ? — Smith,  Yes. 

Seij.  Jeff.  Give  us  an  account  what  deatingi 
you  have  had  with  him,  where,  and  when ^ 
what  he  hath  said  about  ^e  king ;  and  tell  us 
first,  whether  you  be  intimately  acquainted  ? 

Smith,  We  were  intimately  ac^uamted.  Tlie 
first  time  I  heard  Rlr.  Colle%e  discoursing  any 
thing  of  this  nature^  that  is,  Gopceming  trea« 
son,  or  any  such  thing,  was  once  at  a  cofiee* 
house  by  Temple-bar ;  there  I  met  Colledge, 
and  he  told  me  be  was  invited  to  dinner,  and 
he  likewise  invited  me  to  it.  I  asked  him,  #ho 
provided  the  dinner ;  he  told  me  it  was  one  al- 
derman Wilcox ;  I  toM  him  I  was  a  stranger, 
and  did  not  care  for  going :  he  told  me,  I  shoidd 
be  v^ry  welcome  there;  and  at  last  prevailed 
upon  me  to  go :,  and  as  I  was  going  along,  I 
asked  him  what  the  alderman  was ;  he  told 
me,  he  was  a  man  that  waa  as  true  as  sted, 
and  a-  man  that  would  endeavour  tk>  root  oat 
popery :  Said  I,  that  may  Be  done  easily,  if 
you  can  but  prevail  with  tne  king  to  pass  the 
bill  against  the  duke  of  York.  No,  no,  saM  he, 
you  are  mistaken,  for  Rowley 'is  as  great  a 
papist  as  the  duke  of  York  is,  l[now  he  otUed 
the  king  Rowley)  and  eveiy  way  as  dangerous 
to  the  Protestant  interest,  as  is  too  appareiitby 
his  arbitrary  rufing.  This  was  tiie  disoodrBe 
between  the  ooiTee-honse  and  the  tavern  vHiere 
he  went  to  dine.  When  we  came  in  1  asked 
C(41edge  again  whether  the  ahSerman  was 
there ;  he  said'he  was  not  there  at  ^at  tntie; 
1  asked  him  the  second  thne,  what  Idud  of 
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mail  he  WW ;  he  add,  he  wai  oneifkat  IWei  in  • 
ilia  coootry  home',  and  gare  freely  to  sererel 
pe<ipl6  to  buy  arms  and  ammiinitkm :  and  I 
Itfked  him  to  what  parpose  ?  And  he  said,  it 
was  to  bring  the  ung  to  submission  to  his 
people:  adding  thereto,  that  he  wondered  Old 
Kowley  did  not  consider  how  easily  his  father's 
bead  came  to  the  block,  which  he  doubted  not 
moM  be  the  end  of  Rowley  at  the  last.  After 
this  discourse  the  alderman  came  in ;  we  dined, 
anderery  one  went  his  own  way  about  liis 
ownlmsiness.  Mr.  Colledgethen  told  me,  if 
I  would  ffo  with  him  to  his  own  house,  I  should 
«ee  how  ne  was  prepared  with  arms  and  pi-o- 
tiaiott.  Boon  after  1  met  wjth  him,  and  he  de- 
aired  me  to'ffo'alonff  and  dme  with  him  ;  and 
I  did  so,  and  there  he  did  shew  me  his  pistols, 
his  Munderbuas,  and  his  great  sword ;  and  he 
shewed  me  his  armour,  back  and  breast ;  and 
he  shewed  me  his  bead-piece,  which,  if  I  am 
not  mistaken,  was  eovered  over  with  camblet, 
it  was  a  Tery  fine  things  and,  said  he,  These 
ifle  the  things  which  will  destroy  the  pitiful 
ffuards  of  Rc^ley,  that  are  kept  up  contrary 
tt»  law  and  justice,  to  set  up  arbitrary  power 
and  popervr 

'  Coil.  What  did  I  tey,  Sir,  about  my  ar- 
mour? 

•  Smitk  Thus  jrou  ssdd ;  It  was  to  destroy 
Rowley's  guards,  (those  were  your  words)  that 
Were  kept  up  contrary  to  law  and  justice,  to 
set  vtp  aibttrary  power  and  popery.  After  I 
had  dmed  with  hiro,  I  parted  with  him.  A 
Ettle  before  the  parliament  was  to  meet  at  Ox- 
fhrd,  I  n^et  him  again;  ^nd  we  were  dis- 
coursing of  several  things,  what  prqtarations 
Ihe  city  Were  making,  how  they  were  provided 
Witfi  powder  end  bnifets,  and  tbr  his  part  he 
wouU  go  down  to  Oxford,  fbr  he  expected  a 
htHe  sport  Aere,  upon  the  divisions  that  were 
like  to  be  ^>etweeu  the  king  and  parliament. 
Then,  said  I  to  him,  Why,  what  is  the  matter 
theref  Why,  said  he,  we  etpect  that  the  king 
will  seise  upon  some  Sf  "the  members,  and  we 
Are  as  ready  as  he :  and,  says  he,  for  ray  pjpt, 
t  win  be  there,  and  be  one  that  idiall  seize  mm 
if  he  secure  any  of  the  members;  (and  I  be- 
liere  he  did  go  Sown ;)  says  he,  you  know  how 
the  city  is  provided :  %  told  him,  no,  not  so 
wi^  as*he ;  but  he  told  me  all  was  very  well. 
After  he  come  up  again,  I  met  him  another 
time,  and  he  told  me,  he  went  down  in  expec- 
tation of  some  sport:  but  Old  Rowley  was 
afraid,  like  his  graodfatlier  Jamy,  and  so  ran 
away  Kke  to  beshit  himself. 

tSeij.  Jeffl  Did  he  say,  if  he  had  not  run 
liway  he  would  hare  seized  him? 
'  Shttith.  He  said  nothing  of  that ;  bdt  before, 
he  said,  he  would  be  one  of  them  should  seize 
him,  if  he  seized  any  of  the  members.  After 
dib  ne  toM  me,  that  Fitzgerald  and  he  had  had 
a  ouarrel  at  the  parliament  door  of  the  House 
4)f  LoMs,  at  Oxford ;  that  Fitzgerald  had  called 
hmiTogde ;  and,  s^id  he,  Fitzgerald  made  my 
noia  bleed ;  but  before  Jong,  I  hope  to  see  a 
grAI  deal  more  blood  shfid  for  the  cause.  After 
niia' again,  when  there  was  a  discourse  of  dis- 
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amning  the  city,  that  my  lord  Feversham  Was 
to  come  to  do  it,  he  told  me,  he  was  vrell  pro- 
▼ided,  and  if  Feversham,  or  any  man,  pay, 
Rowley  himself  should  attempt  any  such  thing, 
he  would  be  tbe  death  of  him,  before  any  mwd 
should  seize  upon  his  arms. 

Seij.  Jeffi  Did  he  discourse  any  tiling  to 
you  about  arms  to  provide  for  yourself? 

Smith*  Yes,  he  did,  I  had  an  armour  fronr 
him. 

Scrj.  Jef.  What  did  he  say  to  you  fibout  it? 

Smith,  He  did  desire  me  to  jE^et  me  arms, 
for  I  did  not  know  how  soon  I  miffht  make 
use  of  them.  I  had  an  armour  from  him  upoir 
trial ;  he  said  it  rx>st  him  30  or  40f .  I  had  it 
upon  trial,  but  it  was  too  big  for  me,  so  I  gpivo 
it  him  back,  and  bought  a  new  one. 

Ati,  Gen.  Did  be  tell  you  to  what  purpose 
you  shouM  arm  yourself? 

Smith.  No,  he  did  not  name  any  purpos* ; 
biit  be  told  me,  I  did  not  know  how  soon  1 
nught  make  use  of  it. 

Att.  Gen.  What  did  he  say  to  you  about 
any  one's  seizing  the  king? 

Smith.  He  told  me  the  parliament  wera 
agreed  to  secure  the  king,  and  dbat  in  order  te 
it,  all  the  parliament-men  came  very  well  arm- 
ed, ^id  accompanied  with  arms  and  men ;  and 
he  tM  me  of  a  great  man  that  had  notice  from 
all  the  gentlemen  of  England  how  well  they 
came  armed. 

just.  Jones.   What  did  he  say  of  himself  ? 

Smith.  He  would  be  one  that  i^hould  secure, 
the  king,  if  he  seized  any  of  the  members. 

Just.  Jones.  When  he  had  been  ^ere,  what 
did  he  say  ? 

Smith.  If  they  had  had  any  work,  he  wa% 
ready  provided  for'them. 

Att.  Gen.  But  pray,  toll  us  again  what  he 
said  of  the  king's  running  away  ? 

Smith.  He  said,  Rowley  was  afraid,  like  his 
grandfather  Jamy,  and  run  away  ready  to  he* 
shit  himself. 

L.  C.  J.  If  you  have  done  with  him,  Mk 
Attorney,  let  the  prisoner  ask  him  what  ques- 
tions he  will.  .  , 

Coll.  Mr.  Smith,  where  was  tivadiseourse 
I  had  with  you  ? 

Smith.  Which  do  you  mean,  the  forflMrpart| 
or  the  latter?   . 

Coll.  The  first  discotirae  you  talk  of,  what 
I  told  you  going  to  Mr.  Wilcox's  to  dkmer ; 
and  when  it  was? 

Smith.  You  know  best  when.it  was,  Lcan'l^ 
exactly  remember  the  time ;  but  you  know  ^tis 
true. 

Coll.  Wherewasit? 

Smith.  As  we  went  along  thither  we  bad  the 
first  part  of  it,  and  when  we  came  thither,  j^ou 
and  I  talked  tin  Alderman  Wiloox  came  in; 
and  yoja  and  I  were  alone  together,  andusevenl 
penions  that  were  there,  were  drawn  into  cabds, 
two  by  tWQ. . .     • 

Coil.  Where  ?  ....     * 

Smith.  In  the  room  where  we  finied ;  and 
you  know  there  was  a  little  room  bj»  wherv 
some  were  drinking  a  gbss  of  wintw 
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1.  ColL  Y<mnybytwoandtwo,tlieeoiiip8Dy 
w«re  drawn  into  cabaU. 

Smith.  I  tell   you,  most  of  tbem  were  in 


cabals,  two  and  two  together,  only  those  two 
fentlemeif  tljAt  belongea  to  tlie  akterinan  went 
up  and  down,  and  gave  wine. 

Coll.  What  teligion  are  you  of  P 

Smith,  la  it  for  this  man,  to  ask  mej  wy  lord, 
iacb  a  ^uestioa  ? 

L.  C.  J.  Yet,  answer  him. 

Smith,  lamaPtrotestant. 

ColL  Yoa  were  a  priest? 

Smiths  Yea,  what  then  P  and  I  am  in  orders 
aovr. 

Coil.  That  was  from  the  Church  of  Rome. 

Smith,  Yes,  and  that  is  a  good  ordination ; 
I  came  m  Toluntarily  to  discover  the  Popish 
Ploly  and  was  ne  pensioner,  nor  received  any 
salary  from  the  king.  I  have  spent  several 
poonds,^  several  scores  of  pounds,  out  reoeiv^ 
w>  recompence :  and. I  was  the  darling  at  one 
time  all  over  the  dty,  when  1  did  adhere  to 
what  they  would  have  me  to  do. 

S^.  Jeffl  Did  not  yoa  swear  against  my 
Inrd  Staffiird  ? 

Att.  Gen»  Were  you  not  a  witness,  Mr. 
Smith,  at  my  lord  Stafford's  trial  ? 

Smith.  In  that  case  I  did  give  a  general  ac- 
count of  the  deagn  of  the  Papists ;  tliev  did 
not  then  question  vay  reputation,  and  I  defy  all 
the  worid  lo  say  any  thin^  against  it 

Co^.  Pray  hear  me.  Sir,  it  you  please,;  the 
fjrst  discourse  that  you  speak  or  about  Mr. 
Wilcox's  bdng  a  good  man  for  the  cause,  and 
contributing  >  money,  this  wat  when  we  were  at 
danner. 

.  SmUL  This  was  that  day  when  we  went 
to  dinner  with  him,  you  knpw  it  very  welL 
.  ColL  Where  were  the  other  discourses  I  had 
with  you? 
,  Smth.  Which  part  of  them? 

ColL  When  I  came  from  Oxford? 

Smith.    By  the   ditdi-side,  by  your  own 
lumse,  1  have  two  or  Uiree  to  prove  it,  we  were 
an  hour  01  two  ^scouising.  together  about  this 
business. 
^  CoiL  What  business? 

L.  C.  J.  He  tells  you  of  two  disconrsea^one 
before,  you  went  to  Oxibrd,  and  one  after  yon 
dune  from  thence. 

ColL  He  does  say,  that  I  did  discourse  him 
about  our  coming  wiwn  hither  to  Odbrd,  that 
the  parliament  would  secure  the  king,  and  that 
I  would  be  one  of  them  that  should  seise  bun, 
end  tfaia  was  the  time  when  we  dined  with 
Alderman  WUoox. 

X.  C.  J.  Not  so,  he  says,  aHer  that  tinw,  and 
l|cfbre  ynn  went  to  Oxford,  he  had  such  a  dis- 
course idth  you. 

Smith,  Yes,  my  lord,  so  it  was. 

Ceil.  And  does  he  speak  of  another  time, 
Irhen  I  shewed  him  the  back,,  breast,  and 
tfrinsr— AmfA.  Yes. 

ColL  Buthe  said,  I  diaooweed  then,  that 
dty  was  provided  with  aims,  and  that  the 

irtiament  were  resolied  te  bring  the  king  to 

"in^ssien. 


Smith.  When  1  was  hi  ike  bouse  widi  hin>9 
he  tlien  said  Mr.  Wilcox  gave  mone^  to  pio* 
vide  arms :  I  asked,  for  what?  he  said,  it  was 
to  bring  the  king  to  submiswm  to  bis  people  | 
and  tiien  he  addra,  he  admired  ^at  Rowlcv  did 
not  remember  how  easily  his  fiithcr's  ttea4 
came  to  the  block ;  and  ne  doubted  not  but 
that  would  be  the  end  of  hini  too. 

L,  C.  J.  He  spake  of  several  times,  yon 
know. 

.  ColL  I  do  not  know  one  word  of  it,  nor  canl 
distingaish  the  times:  Bnt,  Mr.  Smith,  the  last 
discourse,  you  say,  about  Oxford  business  was 
by  the  ditch 'Side. 

Serj.  Jeff,  The  discourse  about  bringing  the 
king  to  submission,  was  in  die  way  as  yoa 
went  to  dinner. 

Smith.  The  lost  discourse,  when  you  returned 
from  Oxford,  was  by  the  ditch-side;  butbodi 
before  and  after  you  6j>ake  to  me  at  that  place 
about  this  design  of  bringing  the  king  to  sub- 
mission. 

ColL  You  said,  it  was  at  Wilcox's  at  dinner. 

Sen.  Jeff,  You  mistook  him  then. 

CoU,  my,  sir  George,  you  took  him  nel 
right 

ScQ.  Jeff.  I  have  taken  him  right,  I  aasi^ 
you,  and  you  shall  iSee  it  by  and  by. 

ColL  He  is  die  falsest  man  that  ever  spoke 
with  a  tongue. 

Mt.  Gen.  Swear  Bryan  Haynea.  (Which 
was  done.)  Tell  my  lord  and  the  jury  whether 
you  know  this  gentleman,  what  converse  you 
nad  with  him,  and  what  discourse  he  hadi  nai 
with  you.  Apply  yoursdf  te  Mr.  CoUedge'a 
business  only. 

Hayne$.  I  suppose  he  will  not  deny  l^ut  tbei 
he  knows  me  very  wdl;  t  have  been  ae- 
ouainted  with  him  ever  since  March  last,  be* 
fore  the  sitting  of  the  parliament^  at  O^ord. 
My  brd,«thae  was  a  warrant  against  me  for 
High-Treason,  and  I  made  my  application  to 
Mr.  Colledge,  and  desired  him  to  gotonper^ 
son  of  honour  in  England,  and  adi  his  advice^ 
wither  I  might  supersede  the  warrant  by. 
puffing  in  bail,  and  carry  the  supersedeas  iq  my 
pocket :  Mr.  CoUedge  tud  me,  ae  would  go.tn 
this  person  of  honour,  for  he  would  do  noUiing 
of  tus  own  bead ;.  and  he  bid  me  oome  la  hiok 
the  next  day.  My  lord,  I  came  to  Mr.  Qol* 
ledge  the  very  next  day,  and  I  met  hkn  at  1^ 
house,  and  I  asked  him  what  was  the  resiJt,.M4 
what  advice  he  had  from  that  person  df  qpia*^ 
lity:  HeUdmebeofgjoodf;lieer,dii)t:thejai^ 
hament  vrould  be,  and  sit  at  Qxfinrdeoon;  tMt  I 
should  not  value  the  Idne  a  pin ;  llnv  s*Hi  he» 
the  king  is  in  a  worse  oonaid^m  thaii  you  or  1,% 
ibr-yon  shall  see,ssldhe,  heahsILbecaUedlo 
an  acoomt  for  alt  his  actions. 

Sery.  Jef.  Wbosbould  ? 

jG^yne*.  The  kmg  ;  fiir  all  the  weri4  mjaf 
Siee,  soys  he^  that  be  does  vesolve  to  bring  in  ar* 
bitiaTT  power,  and  popery :  and,  said  he,iinleee 
he  will  let  the  pariiament  sit  at  OxfoGd,^Mee 
he  hath  called  them  together^  and  put  ^ 
people Ip  cbMges  in  dwoeing^or  thm,.«nd 
them  in  coming  down,  we  willsaie  hun  il^ 
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Ox£Mrd,^«nd  bnDg  him  to  th^  Uock,  ai  we  did  •  toa;  and,  said  he,  let  him  try  Fitzhanis  if  he 
the  lo^er-head^  his  father  :   the  parliameat .  dare  ;  X  shiill  see  him  go  to  T^bura  fi)r  it,  J[  , 
_x  _.  -r>.    ij  .»  ..       .    *.    ...  ho|>e,  a  turn-coat  rogiie  ;  he  was  for  the  Plot 

whilst  he  was  puisne  judge,  but  now  he  is  chief , 
justice,  he  is  tnegreatest  rogue  in  the  world.  , 


ahall  sit  at  Guild-Uall,  and  adjust  the  griev- 
«noes  of  the  subject,  and  of  the  nation :  and  you 
shall  see,  said  he,  that  no  king  of  his  race  suall 
ever  reign  in  England  after  him. 

i.  C.  /.  Where  was  this  he  said  so  ? 

Havnes.  At  his  own  house  I  met  him ;  and 
he  and  I  did  walk  all  alon*;^.  from  his  own  house, 
over 'the  bridge  that  is  against  Bridewell,  and  so 
went  all  along  till  we  came  to  tlie  Hercules 
Pillars,  and  we  had  some  discourse  there  ;  we 
ivent  up  one  pair  of  stairs  and  called  for  some 
beef;  and  all  this  discourse  was  in  that  very 
phice  of  the  Hercules  PDlars.  ' 

Seij.  Hollowatf,  Do  vou  know  any  Ihii^ 
of  any  arms  he  had,  and  for  what  P 

Hayne$.  But,  Sir,  said  I  to  Mr.  Colledge, 
how  can  this  be  done,  it  is  a  thing  impossible : 
yon  pretend,  yrou  sav,  to  the  duke  of  Mon- 
mouth, that  be  is  a  nne  prince,  and  stands  up 
for  the  Protestant  interest  Alas^  said  be,  we 
make  an  idol  of  him  to  adumbrate  our  actions, 
for  fear  we  should  be  discoFered :  do  you 
think  the  wise  people  of  England  shall  e?er 
make  a  bastard  upon  record  kmg  of  England  ? 
No,  said  he,  for  though  we  prairie  his  actions, 
3'et  we  cannot  endure  him,  because  he  is 
against  bis  own  father.  But,  said  he,  furUier, 
unless  the  king  do  expel  from  his  counsel  the 
earl  of  Clarendon,  cunning  Lory  Hyde,  the 
earl  of  HalKfax,  that  n-eat  tum-coiit  rogue, 
that  w^as  before  so  much  against  the  papists,  a 
rascal,  we  shall  see  him  hanged,  and  all  the 
Tory  counsellori,  except  the  king  do  it,  we 
wfll  make  England  too  hot  for  him. 

-Colt.  Who  did  I  say  this  to  f  To  you? 

Havnes,  Y^,  to  me. 

Cofl.  P^v,  how  could  this  be  possible  ? 

Hayne$,  Yes,  you  knew  my  condition  ;  and 
I  intimated  to  yoa  at  that  time,  that  I  was  as 
muoh  for  treason  and  villainy  aa  you :  but 
then  said  I  to  him,  how  can  this  be  done? 
Ji&t  jpou  bare  neither  officers,  nor  mtoof  ex- 
perienoe,  tfor  men  of  knowledge;  nor  you 
have  no  ammunition,  seli-port  towns,  nor  any 
fihipa.  And  besides,  the  kine,  said  I,  hath  a 
great  party  in  the  land,  and  the  duke  6f  York 
fikewise;  and  foi^allthe  men  of  estates,  and 
Ihe  ancient  gentlemen,  they  will  not  be  dis- 
torbed,'  and  quit  their  ease  for  a  civil  war. 
Ob,  says  he,  yon  are  mistaken,  for  we  have^in 
the  city  1,500  barrels  of  powder,  and  we  have 
100,000  men  ready  at  an  hour's  warnings  and 
we  have  ordered  everv  thin?  in  a  due  method 
;igainstthe  sitting  of  the  parliament  at  Oxford ; 
and  you  shall  see  Eneland  the  most  glorious 
nation  in  the  world,  when  we  have  cut  off  that 
-bcastiTf^^ow -Rowley  ;  and  'speaking  of  the 
king.  Be  said^  he  came  of  the  race  of  buggerers, 
for  Us  grandfather  king  James  bugged  the 
M  tfhke  of  Buckingham  ;,  and  he  called  him 
captain.  And  sometimes  the  king,  and  some- 
tones  Rowley. 

Sm^.Jeff.    This  was  pure  Protestant  dis- 
^B90mt,  upon  my  word. 


He  is  like  one  of^the  pensioners  in  the  Long 
Pariiament    80  one  day  I  went  along  witu 
Mrs.  Fitzharris,  and  Mr.  Ivy,  and  he  sent  a 
man  to  me,  and  desired  me  to  come  to  the  Hog 
in  Armour  ;    thither  we  came  and  met. him, 
and  w^nt  tcr  his  lodgings,  and  there  we  dined. 
Then  they  made  some  persons  of  honour  be-  ' 
lieve,  that  I  was  a  persoh  so  and  so  qualified, 
and  was  brimful  of  the  Plot ;  and  he  would 
put  me  up<^u  chaiging  the  ki»ig  with  the  firing 
of  London,  and  the  murder  of  air  Edmuudbury 
Godfrey.;  and,  said  he,  such  and  such  Lords 
shall  Jive  and  die  by  you  ;  and  besides,  said  ^ 
he,  you  need  not  fear,  England  shall  espouse  \ 
your  ^ cause.    But,  sud  I,  the  .law  is  uke  a 
roider's*  web  ;  that  catches  the  little  flics,  but 
the  great  flies  run  through  .the  net,  and  make 
their  escape  ;  so  it  Is  with  these  lord^,  they  put 
you  and  me  xm  the  danger  of  .acting  ;  and 
when  they  got  off  by  interest,  a  jury  of  12  ^ 
men  will  hang  us  by  the  neck,  and  so  1  should 
perish,  whilst  others  triumphed,  and  only  be  a 
martyr  for  the  fanatics.    00  in  discourse  we 
were  talking  of  the  libel   of  Fitzharris ;  the 
devil  take  me,  said  h^,  every  individual  word 
is  as  true  as  God  is  in  Heaven  ;  and,  said  ho,  if! 
you  do  not  join  with  Fitzharris  in  his  evidence^ 
and  charge  the  king  home,  youaretbeJbasest. 
fellow  in  the  world, "for  he  makes  yqu  slaves, 
and  b^gars,  and  jrould  make  all  the  world  so  ; 
audit  is  a  kind  or  charity  to  charge  him  hom^ 
that  we  may  be  rid  of  such  a  tyrant. 

Serj.  Jefl  Mr.  Colledge,  if  you  will  ask  him 
any  questions,  you  may. 

CoJL  Certainly,  my  lord,  ihe  tbiug  freaks 
it ;  he  is  not  to  be  talked  withal ;  is  it  probable. 
I  should  talk  to  an  Irishman  that  does  not  un* 
derstand  sense? 

Haynet,  It  is  better  to  be  an  houest  Irish- 
man, than  an  English  rogue. 

^ij.  Jeff'  He  does  it  but  to  ^put  you  in  • 
beat,  do  not  be  passionate  with  him. 

Haynes,  No,  f  am  not,  I  thank  God,  ha, 
hath  net  put  meinto  a  heat. 

ColL  Where  was  this  discourse  about  super* 
seding  your  warrant  P — Huynes.  At  London.    ^ 

CoJi.    WhenP 

Haynei,   It  was  before  the  parliament  sat  at 
Oxon. 

ColL    How  k)ng? 

Hayne$,  I  cannot  tell  positively  to  au  hour 
or  a  day. 

ColL  What  month,  as  near  as  you  can  f 

Havnes.  It  was  in  the  month  of  March. 

Coll,  Had  you  ever  sc^en  me  before  f 

Haynes  Can  you  deny  that? 

ColL  I  ask  you  whether  you  have  or  no  f 

Haynts,  Yes,  1  havr seen  you  in  the  coffee-. 
^  ho  ises  bawlinff  against  the  gotemment. 
;      L.  C,  J,  y^ete  yon  an  intunate  acquaintanoa 
1 4|f  his  before  March  last  T 


Haynes.  Then  he  nitod  at  Judge  Pjembcr-  J     Haynes.  No  intimatis  ao^uaiiitniQ8« 


tc^.ym• 
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Coil.  Then  thb  is  the  flfBl  time  you  4U- 
ccmrsed  with  me. 

Hayni$.  Ob,  tio»  nty  lord.  One  and  I  feU 
eilt  at  the  ^een's-Head  tavern  at  Temple-Bar, 
and  he  set  me  upon  die  husbess,  and  John 
Macnamarra  and  the  others  ;  and  tmly  I  did 
the  business  tor  him  :  for  we  fell  out  and  did 
\oXj  and  our  swords  were  taken  from  us,  and  I 
went  to  John  Macnamarra,  and  told  him, 
.  yonder  is  Such  a  man  at  such  a  place,  now 
you  may  seize  upon  him. 

CoU,  Whatman  was  that? 

Jlaynet.  One  Richard  Pom'e. 

ColL  He  belonged  to  my  lord  Tyrone,  I 
tfainkf  there  were  wamnts  to  take  bmi.  l}o 
you  say  I  set  yon  upon  that? 

Haynes.  Yes,  you  were  with  me  the  night 
before,  and  capt*Browi»,  and  they  ffave  us  a 
aignal,  a  blue  ribband,  to  distmguub  that  we 
were  Protestants,  iVom  the  bishops  men. 

X.  C.  J.  When  were  you  to  make  use  of  it  ? 

Haynes.  When  the  kbe  was  seized. 

Sei}.  Jef,  Well,  go  on,  nave  you  any  more  ? 

Uaynes.  But,  my  lord,  further,  after  he 
came  from  Oxoa  I  met  him ;  and,  said  I,  where 
are  now  all  your  cracks  and  brags  f  Now  you 
see  the  king  bath  made  a  fool  of  yon ;  now  you 
know  not  what  you  would  have  done,  »iys 
lie,  what  would  you  have  us  to  do  ?  We  have 
qpt  done  with  huB  yet ;  (or,  siud  he,  no  ser- 
vant, no  man  living  did  Imow  whether  he  would 
dissolve  the  jpatliament  ^at  day.  I  was  that 
very  nick  of  time  at  the  Lonia*  House,  and 
there  was  a  man  came  in  with  a  gown  under 
Ibs  arm,  and  every  one  looked  upon  him  to  be 
staylor,  and  no  body  did  suspect,  no,  not  his 
intimateat  friends,  ezeept  it  wene  Fitzgerald, 
that  be  would  disM^ve  the  parliament  that  day ; 
but  presently  he  puts  on  his  robes,  and  seads 
«way  for  the  House  of  Gomndons  ;  and  when 
he  had  dissolved  them,  befivre  ever  the  House 
could  g^si  down,  he  took  coach  and  went  away, 
otherwise  the  parliauMUt  had  been  too  hard  ror 
lum;  Ibr  there  was  never  a  parilamentrman 
but  had  divers  armed  osen  to  wait  on  him^  ana 
1  had  my  blunderbuss  and  my  man  to  wait 
upon  «ml  But  weO,  said  he,  there  is  a  God 
»ove  that  %vin  rule  ^1. 

Att,  Qen.  Call  Mr.  Turbervile. 

CoU,  Hold,  Sir,  I  desire  to  ask  him  some 
questions.  You  say,  the  first  time  that  I  saw 
you,  you  had  this  djscoursewith  me  ^ 

Baynet,  Do  not  use  tautologies ;  it  is  not 
the  first  time  I  hava  been  examined,  1  know 
howio  speak  as  well  as  you. 

ColL  Answer  my  questions,  Sr. 

Husfnes.  You  know  it  was  after  I  had  made 
affidavit  before  the  Recorder  of  London,  a 
copy  of  which  was  carried  to  that  nobleman  ; 
and  you  came  from  him  and  reftumed  roe  his 
thanks,  and  toU  me  it  was  the  best  service  I 
«onld  do  him.  I  would  not  trouble  the  Court 
with  circumstantial  things  ;  and  you  told  me  I 
ahould  be  gratified  not  only  in  my  ovna  pro- 
perty, but  a  reward  for  rae  and  my  hein  for 
ever. 

Ait.  Gen.  JPor  wbal  T 


Hayna.  I*  made  affidavit  hdbte  file  Be- 
earder  of  London. 

CdL  About  what  ? 

Haynn,  Conoemmg  one  FitC^geiald. 

Att.  Qen,  Is  thw  to  this  matter  ? 

Hayn^.  No,  nothing  at  all. 

L  t'.  /.  Letliim  ask  any  qnestiima  whti 
he  will. 

ColL  I  ask  when  it  was  the  first  time  you 
were  acquainted  with  me,  so  much  as  to  know 
me  well  ? 

Haynet.  JU  to  the  first  time  of  intimacy, 
here  is  Macnamarra  will  take  his  corporal  oath 
ikmX  I  was  as  well  aoqnamted  with  him  as  any 
one  in  the  world.  ^ 

CoU.  Pray  answer  me,  Sir,  when  was  the 
first  time  I  talked  to  yon  f 

Haynes.  The  first  intimate  aoqnamtanoe  we 
had,  was  virfaen  you  put  me  upon  the  design 
about  Fitz-gerald. 

CoU.  Pray,  Sir,  you  go  too  fast  akeady,  as 
you  are  still  (fallopping ;  where  vras  tlus  dis- 
course about  uis  majesty  ? 

Haynes,  I  told  you  befiwe. 

ColL  Wherewasit? 

Haynet.  I  went  to  you  afier  the  affidavit 
was  made,  and  told  you  there  was  a  warrant 
out  after  me,  and  desired  you  to  go  to  that  no- 
bleman and  desire  his  advice  what  1  might  do, 
or  whether  I  might  supersede  the  warrant. 
Yon  told  me  you  could  do  nothing  without  ad- 
vice, and  you  would  go  and  advise  with  tluit 
nobleman. 

ColL  My  lord,  here  is  Mr.  Turber%ile  coroA 
in,  they  wul  over-hear  one  another ;  pray  let 
me  have  fairplav  for  my  life.  (Whereupon 
Turbervile  withdrew.) 

L.  C.J.  Cannot  you  answer  him?  When 
was  the  first  time  you  came  acquainted  with 
him  ? 

Serj.  Jeffi  When  was  the  ftrst  dtsoQurse  yoa 
had  wifii  mm  ?^Hayna.  In  April  last. 

ColL  You  say  it  was  bdbre  the  sitting  of  the 
parliament,  and  that  was  in  March  f 

Bayne$.  I  meant  in  March. 

Coll.  So  indeed  you  said  at  first. 

Sen.  Jeff.  He  ne?er  did  say  the  day  of  the 
month,  nor  the  month  neither. 

Mr.  Jones.  How  long  was  it  before  the  ntdstg 
of  the  parliament  ? 

Haynet.  Mr.  Jones,  truly  I  do  not  remem-> 
ber  precisely  how  long  it  was  befinre  the  sittiog 
of  the  parliament ;  but  I  am  sure  it  wasbefote. 

Se^.  Jeff.  I  did  take  it  that  he  said  it  was 

before  the  sitting  of  the  parliament,  and  now  he 

I  says  in  the  month  of  March.    Piray  when  he 

talked  to  you,  did  not  he  teO  you  oithe  sitting 

of  the  paruaraent,  and  that  ttiey  would  stand 


by  you? 

ColL 


He  hath  said  it  thready,  yon  need  not 
direct  him,  sir'Cjfeoige,  he  goes  fbst  ^aough. 
But  you  say,  Sir,  the  first  time  I  vraa  ever  ae- 
oiiainted  with  you,  was  in  March  ;  then  geoi^ 
Uonen,  consiwr,  whether  it  be  probdUe  ^at 
at  that  time  I  should  disoourse  to  him  after 


manner. 
X.  C  X  No,  I  .£d  teD  you  ii4«t  he  nya ; 
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be  ml  the  finfe  time  he  wn  intimately  ao- 
quainted  with  you,  waa  in  March  ;  be  aaid  he 
had  befbre  seen  you  in  oefl^bousea,  and  he  ia 
sure  it  waa  beiere  the  aitting  of  the  paiiiamant ; 
Tor  he  teUs  you  the  dJaconrae  vou  had,  and  by 
that  disoourse  it  appeara,  it  related  to  a  oarlia- 
mentthat  waaatlemarda  to  ait.  And  tnen  to 
give  you  a  more  particular  oiicnmatanoe,  he 
eava»that  you  pat  him  upon  the  making  the 
affidavit  about  rits.ger8ld,  and  ao  you  came 
■ennainted, 

na^n0u  AA  Mr.  Attoniey.  My  )ord,  Ihat 
day  he  waa  taken  and  earned  to  Whitei-hali 
heme  |he  aecralary  of  atale,  he  aaid,  1  do  not 
know  who  it  should  be  that  should  aoenae 
me,  I  believe  it  ia  I  vv;  aa  for  Haynea,  he  waa 
taken  the  ether  day,iiewaa  an  honest  sian, 

CqU,  Yen  say  I  desired  you  to  make  an 
affidavits  waaitaaerthat,orbeieie  Ihadthat 
dUaoomrse  with  yea  ? 

Haynei.  It  waa  aiWr ;  for  1  came  and  de- 
9red  you  to  so  to  such  a  person  of  quality,  and 
yen  went  to  mm  and  advised  with  him ;  and 
Chen  the  next  menwtt  such  ^scomrse  as  I  told 
your  kandahip  and  the  whole  Ckiurt  of,  he 
told  me; 

Coil  Did  I  sneak  theae  treaseoable  woHa 
after  theaAdavil  waa  made  ? 

HigraeiL  Yen  aaid  I  must  ioake  audi  an 
affidavit  eoneeming  Fitz-geiald. 

Coll.  But  was  diis  treasonable  disooinse 
before  you  madr  ^  affidavit,  er  after  f 

Baifn€$.  After  the  affidavit  made,  yon  told 
me  tma :  when  I  came  to  his  house,  and  Irom 
thenee  we  went  to  the  Hercules  PiDm. 

SaUGenf  Willyonaskhimatty  mnre^es- 
tieiia,  Mr.  CkdUdgia  ? 

Coll.  Did  you  ever  apeak  with  liie  in  your 
life-  befbre  Marnamarra  did  call  me  out  of  the 
ceiea-hottaetofoakNBgwidi  you,  where  you 
woidd  discover  a  design  against  my  lord 
8hafteibnry*alder 

Ht^w$.  Itiddyoal  never  had  any  intisaate 
aqauaintance  with  you  in  myliieMfore,  nor 
dio  I  eirer  speak  wtfii  you  beme. 

ColL  When  was  that  diaeourse,  I  aak  yeo 
enoeagiin?  * 

Htwne$,  Afierthe  affidavit  made.  , 

Coa.  Thatnlgktr 

Hayiieff.  Wttmnaweek  or thereaboats after 
tiie  affidavit  made. 

AU.  Gen.  Cell  Mr.  Edwaid  Tmbervile. 
BMMr.  fiavnca,  I  would  aak  you  one  ques* 
lion.  Did  he  deliver  you  any  ribbaad  aa  a 
mirk  of  disdnctionf 

Ka^neg,  Yes,  here  it  is.  (Andiiwasabcwn 
Kr  the  Court.) 

•    Hen  Mr.  Turherolle  was  sworn. 

8aij.Je2f.  Pray  Mr.  Turbervile,  will  ymiteU 
my  lord  and  the  jury  what  diaooune  you  had 
with  Mr.  Cofledge ;  and  where,  and  when  ? 

^Tutheroik.  When  the  parliament  aat  in 
Oxon  about  the  middle  of  the  week,  IcanHbf 
positive  fai  the  day,  but  I  think  it  waa  m  the 
nuddie  of  the  week  1  dined  wi&  Mr.  Colledg<^ 

cai^  Brawn  afld  Dm  LiW]jitttakof99rt>y* 
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henae^  at  the  Checquer-Inn.  After  dinner 
Don  L^wis  went  out  about  some  business,  and 
captain  Brown  went  to  sleep,  Mr.  CoUedgo  and 
I  kU  to  talking  of  the  times,  and  I  waa  ol'S<:rv« 
ing,  I  thought  the  parlittmeiit  waa  not  a  long- 
lived  parhament.  Said  he,  There  is  no  good 
to  be  expected  from  the  long ;  for  he  and  all 
hii  femily  are  naptsts,  and  have  ever  beep  aucb* 
you  know  it,  Sir. 

Serj.  Jeff,  Nay,  donH  apply  to  him. 

Turb,  "said  I,  the  king  will  offer  something 
or  other  by  way  of  aurpiiae  to  the  parhament. 
Said  be,  I  wouU  he  would  begin  ;  but  if  he 
do  not,  we  will  begin  with  him,  and  seise 
him ;  for  there  are  aeveral  brave  fellows  about 
thia  town,  that  will  aecure  him  till  we  ha^a 
those  tenas  that  we  expect  fixim  him« 

X.  C.J.  Where  waa  tliia? 

Turk,  At  the  Chequer-Inn. 

X.  C.  J.  What  said  he  iiirther  ? 

Turb.  He  said  he  had  got  a  case  of  pistols, 
and  a  very  ^pood  sword,  aim  a  velvet  cap ;  and  I 
can't  be  positive  he  had  armoar  oui  but  I  believa 
behad« 

AtL  Oen.  Didhetell  you  he  came  down  foe 
that  purpose  to  aeiae  the  king  ? 

Turb.  Yea,  and  he  gave  me  a  piece  of  blue 
ribband  to  pat  in  my  hat.  tie  had  a  great 
anantity  of  it. 

AU.  Gon.  What  was  that  for  ? 

Turb,  To  be  a  daslinctbtt  if  there  shopld  ia 
any  difltnrbanoe  when  die  thing  shodd  be  done. 

tolL  What  thing  doner 

2hrb»  1  know  nothing  but  of  your  teUi|)g 
me  of  it* 

ColL  Whevevraathia?      .. 

!r«r6.  At  ^e  Cbequer-Inii  m  Oxon,  Ms^ 
CoUedge.  You  talk  much  and  can't  reDaember 
aUyo^say. 

Att.  Gen.  What  did  he  diseoorse  to  you 
about  arms  and  a  hoiaer 

IM*  I  tokl  him  I  had  never  an  horse,  and 
nothing  but  a  case  of  pistols-,  he  bid  me.  1 
aboald  not  tro^Ue  myself,  for  he  would  get  me 
an  horae. 

CoH.  Wbattode? 

Turb.  To  carry  on  your  design,  I  know  ifk 
what  it  was,  but  by  your  words. 

Att,  Gen,  Tefl  wh|kt  he  said  of  itat  thafplfe- 
quer-Inn. 

7W^.  Ha  said,  tliwa  was  f^  dqsiga  to  seiaa 
the  king. 

Att.  Gtn.  Did  he  desire  ywi  lo  be  one  of 

ihemP 

Turb.   He  did  desire  me  to  be  ready  to 

assist. 
Just.  Jonei.   Andhowmaehof  thalidiiMnd 

hadbcprayP  , 

Turb.  A  very  gieat  quantity,  40  or  6Q  ya<4s. 
Sol.  Otn.  Fmy,  Mr.  Turbemle,  wift  you 
give  your  evidence  over  again,  and  let  Mr. 

&>Hedge  attend  to  il.  

Ihrk  When  the  paiiiamenit  eat  at  Oxan, 
about  the  middle  of  the  week,  I  cannot  be  po- 
sitive to  a  day,  I  belicvo  il  was  either  Wednfls- 
dvv  or  Thursday,  I  dined  with  Mr.  O^^dge, 
captaia  Blown  and  Daa  Lewia,  who  was  &r- 
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itierly  clerk  of  Derby-house.  Don  Lewis  nftcr 
dinner  went  owt,  and  captain  Brown  lay  down 
on  the  bed,  and  Mr  Coiiedge  and  I  fell  a  talk- 
'iYiff  of  the  times,  and  I  told  him,  I  Aonffht 
this  parliament  would  be  no  long-liT«d  paarfia- 
ment.      Upon  \^hich  Cofledge  told  roe,  the 


king  aiid  an  hii  ttimiTy  ^  ere  papists,  and  thfere 

•  was  no  good  to  be' expected  from  him#  Then  I 
t«plied,  the  king  would  perfeaps- soi^prise  the 
padiament,  or  use  some  stratagem  to  bring 
them  to  his  tertns.    Said  Mr.  CMIedge  again, 

'  I  wonW  he  wnnld  begin ;  httt  if  he  do  not,  we 
wil!  secure  him  tiU^he  comes  to  those  terms  we 
would" hare  iVom  Kim;  for  here  are  several 
brave  fUlows,  and  many  more  are  coming 
down  that  WiUioin  with  it. 
Ait.  Oen,  -Did  he  name  any  one  f 
Turh.  No  indeed,  he  did  not ;  he  himself 
had  a  case  of  pistols,  a  sword^  and  i  bdieve 
he  mi|^  hare  his  armonr  on. 

Co//.   Did  I  discourse  who  wei«  to  join  with 
•incf 

Tnrh,  No^  Mr.  Colled^,  you  did  not  name 
any  body  to  me,  but  capt.  Brown  was  withyoa. 
Att.Oen.  Were  you  examined  in  my  lord 
SUfford's  Trial  f^Turb.  Yes,  I  was. 

Att.  Gen,    Was  this  ^(entlemdn  sworn  to 

-  ymir  reputation  there  P —  Turb.  No,  notto  mine. 

Coll,  Pray,  how.  came  we  to  talk  of  snch 

things  P  Wliat  occasion  was  there  that  I  slmuld 

•talK^  treason  of  the  king  to  you  ?  Was  d^re 

«ny  body  besides  ns  two  there  P 

Turb.   No,  capt.  Brown  was  gone  io  sleep, 
mai'  Lewis  .wns  gone  out. 

Ati.  Gen,   It  was  not  al  dinner  that  j6n 
talked  so,  Mr.  CoUedge,  be  sats. 
i      Cbiii   Had>tfaey  Men  at  dinner  with  us 
Iheref 

Turbi   Ywr  and  we  had  a  leg  of  Boiled 
mutton  to  dmner. 

Coll.  Did  you  stay  after  dinner? 
Iktrb,   Ye9,  »id  t  lay  with  you  afterwards 
upon  the  bed.- 
'"  '  Co//.  I  thonght  yon  had  said  capt.  Brown 
Went  to  sleep  there. 

Turb. .  Yes,  but  he  was  gone  too^  when  we 
"laid  down  together. 

Coll.  God fbrgire-yoo,  lean  say  nomorei 
'  I  nerrr  spoke  one  word  of  any  snoi' discourse 
in  my  life.  » 

•    Att.  Gen,  Will  yoo  ask  bin  any  more  ques* 
.  tmsP 

C^.  Mr.  Tm^errile,  when  did  yon  gire  in 
^  this  information  against  me  P 

i^ark.  'i  gave  «t^  tbe  grand  jury. 
.      Coll.  Not  before  ?«IV£r6.  Yes,  Idkl. 
Go/#.  WlieBwasit? 
.    Turh,   Truly  I  cannot  well  tdl,  I  beliere  it 
was  a  day  or  two  beiore  I  came  to  Oxon. 
Coli.    Why  did  you  make  it  then^  and  not 

•  before? 

Turb.    I  will  tell  yoo  the  ocoaakm.    Mr. 

•  'Dugdale  told  me  the  grand  jury  of  London 
would  not  find  the  fail  :  1  did  admiw  at  it 
extremely ;  ibr  I  thought  every  one  that  ooo'- 
versed  with  him  mi^ht  be  an  evidence  against 

H}  ha  waa always  so  ferylavidiagaiiisithe 


king  and  the  gbremment.  So  then  cobnd 
Warcup  came  to  roe  and  took  my  deposition^, 
and  then  I  came  for  Oxford. 

Coll.  What  was  the  reason  yon  did  n6t  dis- 
cover this  treason  before  ? 

'^rb.  There  was*  no  reason  for  it,  it  wasnqt 
neeessary. 

Coll.  Von  were  not  agreed  then: 

Turb.  There  was  no  agreement  in  the  case, 
there  needs  nothing  of  that,  I  think,  but  lam 
not  obliged  to  give  you  an  account  of  it. 

Coll.  God' forgive  you,  Mr.  Turbervile. 

TuHf.  And  you  too,  Mr.  Coiiedge. 

Att.  Gen.  Then  call  sir  William  Jemiings. 

Ser|.J(^  Mr.  Attorney,  if  yoo  pfease,  till 
becomes,  I  will  acquaint-  my  font  here  iff  a 
gentleman  that  hath  not  yet  been  taken 
notice  of,  one  Mr.  Biaste^^  that  ia' pretty 
w«llhDowiitoMr.  CoDedge;  nowheisamaa, 
he  must  acknowledse,  of  aa  undoubted  remf- 
tttdon,  and  1  desire  %e  may  give  your  lordship 
and  the  jury  an  account  what  he  knows  of-  the 
prisoner  ;  because  he  is  so  enriotts  ibr  Bngiisk- 
men,  we  ha?  e  brought  him  an  EngliahMan  of  a 
▼ery  good  repute. 

Coll.  My  lord,  I  am  charged  with  tMnson^in 
this  indietmetit ;  here  are'  a  great  many  tilings 
made  use  of  that  serve  only  to  aorase  tne  jnrr, 
I  can  conjecture  nothinff  else  iliey  are  brought 
for;  I  desire  to  know  whether  Ae  piotoves  pro- 
duced are  part  of  thetreaaanr. 

IL,  C.  J.  8lay  till  the  eridsnoa  iagiren,  and 
we  wiH  hear  what  you  can  say  at  Inge  whea 
yott  oame  t&  sum  np  your  defence. 

Herj.Jef.  Pray, my lord^ wiUyou bn;pleised' 
tobeartUagcntfeman:  He  wil  tdl  yon  what 
discourse  he  hath  had  witfi  lite  pnsonsr.  ■ 
Hien  Mr.  AUssterpwas  sworn. 

Moitert.  Mr.  Coiiedge  aad  1  har«  been  ac- 
quainted Ibr  a  great  mstny  y«ars ;  and  wa  hare 
often,  diseouisod.  f  biw  tnid  him  of  his 
being  so  violent  as  he  hath  been  several  thnes. 
Bat  a  litlia  befbrathe  parUament  at  Oxford^ 
dmat  Christmas  last,  after  the  parijament  at 
Westminster,  at  Mr.  Charieton's  shoo  the 
wnoDen-dnper  in  Paul^i  Church"' Yara,  we 
were  discoursing  toother  about  the  govern- 
ment, acd  he  was  justifying  ai  the  Me  long 
parliament's  actions  in  '  1640 ;  and  m  said, 
that  parliament  was  iis  goad  a  parliament  as  was 
ever  chosen  in  the  nation.  Said  I,  I  wnndier 
how  yoaliiye  the  impudence  to  justify  their 
proceedings  that  raised  the  rebellion  anuisttha 
king,  and  cut  off  his  head.  Said  he.  They  did 
nothing  but  what  they  had  just  cause  for,  and 
Ae  pmiament  that unt  last  at.  Westaoinster  was 
of  tneir  opinion,  and  so  you  would  have  seen*  it. 

Serj.  Jeff.  Wlmt  did  he  say  of  the  parlia- 
ment ^nce  P 

Moiters.  He  said  the  parliament  thai  sat  last 
at  Westminster  was  of  the  same  opinion  that 
that  pariiament  was. 

Seij.  Jefif,  Pray  aftarwsfds  what  discoarse 
had  yon  about  his  colonelshipP 

Utatert,  We  were  talking  at  GniU-Hall  that 
day  ihe  .CsmflMm-Council  was,  die  ISthof 
May  .a^uBv  w  I  ranember,  09  i  cune  to  hmn 
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How  now,  coTnad  Colled^,  said  I,  what  do 
yon  make  this  bostir  lor  ?  Yon  mistook  me, 
and  said.  Cousin,  how  long  have  yon  and  i  been 
cousins  ?  Nay,  prithee  said  I,  it  is  not  yet 
come  to  that,  to  own  kindred  between  us,  I  only 
called  you  colonel  injesl.  Marry,  mock  not, 
aajd  he,  I  may  be  one  in  a  little  time.  . 

8erj.  JeJIf,  HaTe  yon  any  thing  to  ask  Mr. 
Masters  ?  You  know  he  is  yonr  old  acquaint- 
ance, yon  know  hhn  well. 
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Then  Sir  WUliam  Jenningt  was  sworn* 

Just.  Jones.  What  is  that  yon  know  concern- 
ing Mr.'  CoHedge  at  OxfortI,  Sir  ? 

Sir  W.  Jennings.  My  lord,  the  first  time  that 
'I  beard  any  thingof  Mr.  Colledge  was,  there  was 
some  company  looking  upon  a  picture,  lor  I 
knew  biro  not,  nor  nerer  had  any  word  of  dis- 
course  with  him  in  my  life,  any  more  than  seeing 
kinrin  a  public  ooflTee-house.  But  there  was  a 
pictorelookingon  by  7,  or  8,  or  10  people,  I  be- 
lieve more  or  less,  and  f  coming  crowding  in  my 
head  among  die  rest,  looked  upon  this  pi(!tnre. 
After  the  crowd  was  over,  Mr.  Colledge  takes 
a  picture  out  of  his  pocket,  and  said  l^,  I  will 
grre  you  one  of  them  if  you  wiD .  So  be  gives 
me  a  picture  ;  which  picture  if  I  could  see,  I 
'  iSould  tell  what  it  was  ;  it  vras  written  *  Mac  a 
Top,'  and  there  were  several  figures  in  it. 
(Then  the  picture  was  shewed  htm.)  This  is  one 
of  the  same  that  I  had  of  him,  and  I  had  not 
liad  it  long  in  my  custody,  bnt.  meeting  with 

*  instioe  mucup,  I  shewed  it  him,  who  hid  me 

Five  it  him,  and  so  I  did.  The  next  thing  that 
did  see  Mr.  Colledge  do,  was  in  the  coflee- 
iMHise,  not  the  same  day,  but  another  time,  I 
oaw  him  bring  in  a  parcel  of  blue  ribband 
which  was  wronght,  and  these  words  eight 
limes  wrought  in  it,  twice  wrought  in  eveiy 

'  auarter  of  a  yard,  *  No  Popery,  No  livery.' 
isaw  him  sell  to  a  member  of  parliament,  as  I 
took  him  to  be,  a  yard  of  that  ribband  fiw  two 
ahflfings,  and  truly  I  was  thbking  he  wonM  ask 
ine  to  buy  some  too,  and'  I  saw  that  gentleman 
(I  took  him  to  be  a  pariiament  man)  take  this 
ribband  and  tie  it  upon  his  sword.  As  to  the 
ether  thing  I  have  to  say  of  Mr.  Colledge ; 
that  yery  day  the  parliament  was  dissolved,  he 
had  been  in  a  quarrel,  as  he  tdd  me,  with  Mr. 

^  Fitsgerald  ;  and  I  was  standing  in  theSohool- 

•  House  Yard,  and  he  oomesdirectly  to  me  with- 
out my  speaking  to  him  or  any  thing ;  bnt  he 
eomesand  teHsme'Mr.  Pitz|;«rald  had  sfnt  in 
his  face ;  and,  said  he,  1  s|nt  m  hb  fiice  again ; 
no  we  went  to  loggerheads  together,  I  tbnik 
that  was  the  word,  or  fisty  cuffs.-  So  said  I, 
Mr.  Colledge,  your  nose  bleeds  ;  he  takes  his 
ham&erchief  out  of  his  pocket  and  wipes  his 
nose,  and  said,  I  have  lost  the  first  bkHxi  in  the 
cause,  but  it  will  not  be  long  before  more  be  kMt 

X.  C.  /.  Where  wasthisf 

Sir  W,  Jennings.  In  the  sdMSol-boose  yard 
at  Oxon.  I  never  discoursed  vrith  him  after- 
'  wards  till  I  m<^  him  at  London  in  Fleet-Street 
one  Sonday  in  afternoon,  and  1  remember 
captain  Creacett  was  along  with  me.  And 
when  he  came  up  to  me,  Qow  now,  md  I  $ 


honest  joiner?  Says  he.  Yon  call  me  honest 
ioiner,  some  call  me  rogue  and  rascal,  I  have 
been  beating  some  of  them ;  so  that  I  believe 
they  will  be  aware  of  it.  So  I  told  captain 
Cresoett,  1  never  met  this  man  but  he  was 
always  in  a  quarrel. 

ColL  Was  it  on  a  Sunday  that  I  told  you  I 
had  be«n  beating  somebody  ? 

Sir  W.  Jennings^  You  told*  me  soj  Capt« 
Crescett  was  by. 

'  ColL  I  do  remember  I  met  you,  but  I  did 
not  tell  you  I  had  then  been  beating  any  one. 
But  pray  sir  William,  when  I  met  you  alter 
the  pariiament  was  dissolved,  and  Fitzgerald 
and  I  had  quarrelled,  did  I  say,  That  I  had  lost 
the  first  bkHMl  in  the  cause,  but  it  would  not  bo 
long  ere  more  were  lost?  Sir  William,  you  aro 
a  gentleman,  as  for  the  other  men,  they  don't 
care  what  they  say,  nor  do  I  so  much  regard 
them ;  but  you  value  your  word  and  honour: 
These  were  my  words,  and  pray  will  you  re- 
collect yourself  before  you  be  positive  in  the 
thing  whether  I  did  not  say,  I  have  lost  the 
first  bkx>d  for  the  parliament,  (for  it  was  upon 
my  vindicating  of  the  Commons  and  Dr.  Gates, 
whom  Fitzgmdd  had  abused,  and  upon  that 
the  quarrel  began :  so  1  said  when  you  met  me, 
and  told' me  my  nose  bled,  I  have  kist  the  first 
blood  for  the  parliament)  I  wish  it  may  be  tha 
last. 

Sir  W*  Jennings.  Mr.  Colledge,  if  yon  please 
I  will  answer  you  as  to  that ;  I  do  assure  ysu 
'tis  the  first  time  that  ever  I  came  upon  this 
occasion  in  ray  da3rs,  and  I  have  declared  it  be- 
fore, and  do  declare  it  now,  I  would  rother  have 
served  tbe  king  in  three  engagements,  than 
come  in  agamst  you  or  any  man  upon  such  an 
occasion.  But  I  decUu^  to  you  upon  the  whole 
memory  of  the  truth,  the  words  were  as  I  spoke 
them  at  first,  and  no  parliament  named  or  men- 
tioned. And,  my  lord,  moreover,  I  will  tell 
you,  when  1  did  tell  this  story,  because  that 
Mr.  Crescett  is  able  to  tell  you,  whether  I  did 
not  relate  the  words  within  half  an  hour,  or  a 
litde  time  after.  New  I  never  had  a  prejudice 
against  you  in  my  days,  nor  other  concern  ; 
but  having  told  Mr.  Justice  Warcup  this  story, 
I  am  brou^  hither  to  testily  it 

ColL  Sir  William,  I  am  very  sorry  yon  did 
not  observe  and  remember  my  words  then. 

Sir  W,  Jennings.  I  must  deeds  say,  I  could 
not  imagine  what  the  woids  meant  when 
they  were  spoken,  nor  do  I  understand  them  to 
this  day ;  but  soon  after  they  were  spoken,  I 
related  tfiem  to  justice  Warcup,  he  haing  a 
justice  ofpeace. 

Serj.  Holhway.  Gentlemen,  we  shaM  rest 
here,  and  conclude  our  evidence  for  the  long 
at  prpseat,  to  bear  what  the  prisoner  says  to 
it ;  only  with  ray  lord's  leave,  I  shall  explain 
the  words  io  you  that  are  in  the  indictment^  and 
tell  you  what  is  meant  by  compassing  and 
imagining  the  death  of  the  idng.  The  seLringi 
the  person  of  die  king  is  in  law  a  compassing 
and mtenditig hisdeam  ;  and  sa  it  bam  been 
adjudged  in  several  cases,  as  in  1  Jaoobi,  my 
lofd  CobhaVy  n4  my  loc^  Qteifu  cafe,  awl 
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0ev«r«l  other' cases ;  uid  «»  yoa  mty  iiiUy  «p- 
pceli^  what  the  clHurge  is,  aud  may  under- 
etand  t^  words  io  the  indictment,  Tbat  ii'you 
afe  not  satiKfied  with  the  general  worrit  of 'com- 
passing the  king's  death,  you  may  know,  that 
the  seizing  his  )>erson  extends  to  it. 

Seij.  Je/f  1 .  My  lord,  we  baye  done  with  our^ 
evidence,  now  let  him  go  on  with  his. 

X.  C.  J«  Now,  Mr.  Colledge,  yoa  may  say 
what  you  will  for  your  defence,  and  call  yoor 
witoeases  that  vou  have  to  produce. 

ColL  My  ford,  I  have  heard  the  erideiioe 
that  is  against  me,  and  I  would  desire  year 
lordship  to  resolve  me  some  qoeetions  upon  k. 
I  think  the  iodictmenl  is  for  treasonable  mac- 
ticesy  thr  a  conspiracy ;  now  I  desire  your  lonl- 
ship  will  be  pleased  that  I  miy  know  from  ^fou 
and  the  court,  whether  in  all  this  evidcno^  given 
in  proof  against  me  a  oonsiiiracy  is  proved ;  or 
if  any  thing  appean  beam  wnat  they  oay  i 
said. 

X.  C.  J.  For  a  censpiracif  in  you,  if  the 
witne«es  speak  truth*  there  is  a  ptoin  proof) 
and  of  the  degrees  of  h:  Anil  of  ail,  by  vour 
publishing  hbdSv  ami  pictdres  to  maketbe  bng 
odious  and  contemptkble  In  the  eysn  of  the 
peofilet  and  that  yoo  theukl  be  the  author  of 
some  of  those  p&otures,  and  they  were  tbund  in 
you^  cnsMy. 

ColL  I  conceive  that  is  not  proved. 

jL  (^,,J:  If  the  witnesses  say  true,  it  is 
proved. 

CM  They  do  not  piodaoe  that,  they  do  but 
ai^  it* 

L.  C.  J.  Mr.  Dugdale  swears,  Tfast  et  Ox- 
ford here,  yoa  shewed  him  the  picture,  you 
sung  the  song  here*  and  ezpeunded  it  at  my 
lord  Lovelaee's,  and  a  great  many  of  then  are 
found  ia  year  OMtody*  Then  that  yeo  pre- 
pared amis,  that  yon  shewed  Smith  we  arms 
of  yonr  house,  and  baifing  these  arnui,  yeu 
eakl,  vou  wpnld  go  to  tMbrd,  and  if  there 
should  be  a  distnmnoe  there,  yoa  would  se- 
euretheking.  And  you  did  come  to  Oxford, 
where  you  bear  what  is  ssid ;  fur  I  ohserye 
Stephen  Dugdale  and  Bdwnrd  Turbervik  speak 
i^whttwaedoneatOiifonL  John  Smith  aed 
Bryan  Haynes  speak  of  what  yon  ssid  at  Lon- 
don before  yea  went  to  Oiforai  end  after  you 
came  ftem  Oiford.  Nmr  I  eay^  if  tbsie  wit- 
Deasep  neak  tnie»  'tie  a  strsng  evidence  against 
yiMA,  bedi  opoa  the  ststuleeftbe  %Mk  oflSdw. 
tb«  3rdt  and  th«t  of  this  kmg  too.  For  my 
brother  HoUoway  toM  ytu  true,  That  whereas 
the  imngiiiiM  ^  death  of  the  king  b  Idgh- 
treason,  by  the  9dth  of  Edw.  the  Sd, so aeeia* 
ingoftheking^aadeadeavienrtodothat,  is  a 
constructive  intonlien  of  thr  dralh  of  the  king  ( 
for  kings  aie  never  prfsoMin,  but  m  order  to 
their  death*  And  therefore  it  hath  been  faeM 
in  all  tiaies,  that  by  tiw  statute  of  Edw.  the  8d 
that^vas  tesaaon ;  batthen  thestatute  of  this 
Uag,  in  the  13tli  year  ef  his  ivign,  is  mere 
aUniogi  for  these  it  eaye.  If  any  man  shall  by 
aa^  wotfdst  or  malirieae  epfubing  shem'  the 
im»ginariot  of.bis  hsart»  that  he  hiHi  any 
««<^  jiite«liift»  thaiifnaMtoe. 


€o2f  Mylord,  the  feoadatkm  of  this  indict-' 
moot  is  said  to  be  laid  here  in  Oxford,  as  I  su^ 
pose;  pray,  my  lord,  hers  is  only  Mr.  Dugdale 
and  Torbervile  that  swear  against  me  for  what 
I  shoukl  say  in  OsHtt,  all  the  rest  speak  tp 
things  said  and  done  at  London.  Now,  mjr 
lord,  I  desire  to  know  whether  they  hav^ 
proved  any  treasonable  practioes,  oon^iiracy 
or  desupi  in  me  againet  the  govermnent,  i 
wduld  mn  know  that»  whether  theie  be  maW 
here  to  ground  an  indictment  upon ;  for  the 
one  says  in^me  ph^  the  other  m  the  other, 
which  may  be  distinct  matters,  and  none 
of  them  swear  focts  against  me,  but  onl^ 


Just  Jonef*  Yes,  providing  aima  for  yoof* 
self,  and  offiering  others  arms. 

Coli.  Thatlshall  make  this  auMserto,  I 
had  only  a  ease  of  pistols  and  a  swerd,  wfiicb 
eveiy  footmsn  and  hovsemaa  had,  that  came 
from  London,  I  think.  But  forther,  my  lent, 
I  would  ask  your  lordshipi  whether  there 
ought  not  to  be  two  witnesses  distiaot»  to  ewear 
words  at  one  and  the  same  time. 

Just.  Josef.  No,  no,  the  resohitioa  of  the 
judges  in  my  lord  Stafford's  Ckae  is  quite  con- 
tranr. 

JL  C.  X  Look  yon,  it  hath  been  often  t^ 
solved.  That  ifthere  be  one  witeess  tbat  proves 
ooe  foct  which  is  anevidenee  of  treaaon ;  and 
onother  proves  another  fact,  which  is  an  evi- 
denceof  the  same  treaaon,  tben^  they  be  but 
single  witnessee  to  several  focts,  yet  they  are 
two  witnesses  to  en  indictment  or  treasep,  that 
hath  been  oftee  publicly  resolved,  partiailarly 
m  the  caae  of  my  lord  Staiford,  mentiQiied  by 
my  bsother.  And  I  will  tstf  yoa  my  epiniso 
liirther.  If  there  be  one  witness  that  proves 
hove  what  you  said  at  0](ford,  and  another  that 
profea  what  was  eaid  hi  Lonikw,  if  they  be  in 
order  to  the  same  treaeen,  it  k  sa0iiGaent ;  for 
if  yoo  dooonepiiatoeo»imitsuohatraesonln 
London,  and  you  eome  with  such  an  imagina- 
tion m  your  heart  to  Oafoni  to  compkie  tins 
treason,  though  yoor  design  was  not  forst 
formed  here,  I  think  it  is  enough  to  maintam 
an  indictnaent  *ef  tieseen,  and  they  are  two 
goad  wimeases,.  though  but  one  spoik  to  what 
was,  done  at  Oxfoid ;  but  I  must  lei  yeu,  hi 
yourcaee^  there asetwsfiiHwitnessss,  iothat 
which  was  dene  at  Oiford,  besidea  sir  Wffliam 
Jennings. 

CM  That  whieh  sir  William  /enwngs 
speaks  of  I  lokl  you  before  what  it  was  I  said. 
It  was  the  fofot  bbwd  that  was  shed  for  the 
parliament. 

Just  Jones,  The  periiiment  was  dissolved 
before  that  which  sir  Wilham  Jenmngs  speefcs 
of,  therefore  you  eooM  net  soy  it  was  to  defond 
the  parliament. 

ColL  Mr.  Dug^  did  say  that  I  epdkesuch 

and  sMsh  v#ordi  in  the?  barber's  shi^  in  the 

Angel-inn,  there  I  wae  indeed  at  the  time  tet 

he  doeeepeak  of,  and  the  barber  was  by,  I  do 

think  indeed  it  were  eonvenicDt  to  heye  hha 

here;  butlknownot  where  be  wmdd  bharge 

01^  grwhatitvia:ha  wooUehaigeme  wi3i» 

5      • 
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I  nerer  said  any  Aing  in  my  lifb  that 
'waa  like  ts^aaoD. 

£.  C  /.    IMr.  CoBedge,  call  what  witnen 
J^QO  will. 

Coll,  But,  my  lord,  pray  let  me  ask  yon 
one  qnestioB  more?  too  take  these  words 
distinct  from  any  matter  of  fact,  don't  von  f 

X.  C.  J.  Wo,  complicated  with  v\t  fact, 
which  was  the  orert-act,  the  coming  to  Oxon, 
with  pistols  to  make  one,  if  there  had  heen  any 
distttrbanoe,  and  to  wm/t  the  king. 

ColL  Then,  my  lord,  I  would  ask  you. 
Whether  any  act  of  treason  done  at  I^ndon, 
rfiall  be  given  in  eiidence  to  prove  the  treason 
Ibr  which  I  am  now  indicted,  and  which  was 
gh-ni  in  evidence  before  the  grand  jury,  upon 
which  the  trial  vras  grounded. 

£•  C.  /.  Any  act  of  treasoti  that  is  of  the 
same  kind.  And  I'll  tell  you  that  vras  resolved 
in  sir  Henry  Vanels  Case ;  those  that  g^ve  you 
that  paper  understand  it.  But  I  speak  now  to 
your  capacity,  and  to  satisfy  your  cpiestion. 
He  was  indict  for  levying  war  against  the 
king,  he  conspired  in  Westminster,  the  war 
was  levied  in  another  county ;  the  conspirscy 
upon  the  trial  was  proved  in  the  county  of 
Middlesex,  and  the  war  in  another  plaoe,  and 

Jet  it  was  held  sufficient  to  maintain  the  in- 
Ictment  in  the  county  of  Middlaiex. 

CotL  There  was  a  war  really  levied ;  but 
God  be  thanked,  here  are  only  bare  words. 

Just.  Jcne*,  Yes,  actions  too. 

ColL  What  actions,  my  lord? 

iust.  Jones,  Arming  yourself,  and  coming 
to  Oxfoi-d. 

X.  C.  J.  Well,  I  told  you  my  opinion ;  my 
brothers  will  speidt  their's,  if  they  think  other- 
wise. 

Just  J<mt$,  Thai  is  not  your  case  neither, 
thoi^h  I  am  of  tbe  same  opinion  with  my  Iwd ; 
for  here  are  two  witnesses  bave  proved  plain 
matter  of  fact  at  Oxford  ;  the  providhig  arms 
yourself,  and  encouragmg  others  to  take 
arras 

CoU,  They  name  no  persons. 

Just.  Jone$,  You  will  have  my  opinion,  and 
yet  you  win  give  me  no  leave  to  apeak ;  I  had 
patience  to  hear  you ;  You  are  told  there  are 
two  witnesses,  Turbervile  and  Dugdale,  that 
prove  your  providing  and  having  of  arms  at 
Oxon,  and  persuading  others  to  take  arms, 
particularly  Turbervile.  He  told  you,  he  had 
no  arms,  or  but  a  case  of  pistob,  and  he  bad 
no  horse  ;  hut  you  told  him  you  wonld  provide 
him  an  horse.  And  then  there  are  two  other 
witnesses,  Smith  and  Bryan  Haynes  $  they  do 
not  tell  you  of  any  thing  done  at  Onord,  but 
they  teU  you  what  yon  said  in  their  hearing  of 
wh^t  you  had  done  in  Oxon,  and  so  I  thmk, 
if  the  witnesses  are  to  be  helieved)  there  is  a 
rery  fullproof  against  you. 

Jrust.  xUofmond.  I  am  of  the  same  opimoa 
In^y,  and  I  cannot  find,  but  that  there  is  moof, 
toough  by  two  witnesses,  Tsu:heiirileaad  Dug- 
dale, of  what  was  done  at  Oxford.  l%ey 
swear  matter  of  ftct»  not  vorda^mlyv  b^t  ac^ 
tifliia  abo.  > 


Coll  No  fact,  but  that  I  had  pistob  and  a 
sword,  and  that  I  riiould  teR  Mr.  IWberrile  I 
would  provide  hfan  an  horse,  which  is  stiU  bot 
words. 

Just.  JiTner.  But  yon  shaH  hear  anon  for  the  * 
ftill  conviction  of  yon  and  all  others,  the  statute 
of  the  ISth  of  mis  king  read  to  you,   and 
you  shall  there  see  that  snch  words  are  made 
treason. 

ColL  But  I  beseech  your  lordship  to  teU  me, 
whether  there  must  not  be  two  witnesses  to  the 
same  words  at  the  same  time. 

Just.  Sonei,  No,  it  was  the  resolution  of  all 
the  judges  in  the  case  of  my  lord  8taftbrd  in  the 
presence  of  the  parliament,  and  the  parfiament 
proceeded  iTponit. 

Seij.  Jef,  In  the  same  trial  where  Mr.  Col* 
ledge  was  a  witness. 

Att.Oen,  All  the  whole  House  of  Commons 
prayed  judgment  upon  my  lord  8taficfrd,  pur- 
suant to  that  resolution. 

L.  C.  J.     Come,  will  you  call  any  wit- 


Co//.  My  lord,  I  do  not  question  hut  to'  prove 
this  one  of  the  heUishest  conspiracies  that  ever 
was  upon  the  Ikoe  of  the  eartn,  and  these  the 
most  nouirions  wicked  men,  an  absohite  design 
to  destroy  all  the  protestsnts  of  England,  that 
have  had  the  courage  to  oppose  the  popish  plot. 
In  which  no  man  of  my*  conditioo  hath  done 
more  than  I  have  done,  i  was  bred  a  prates* 
tant,  and  continued  so  hitherto,  and  by  the 
mce  of  God  1  will  die  so.  If  that  they  had 
knovft-n  of  these  words  that  I  should  speak,  and 
such  a  design  that  I  shonid  have  before  the 
parliament  sat  at  Oxon,  and  be  with  me  in 
Oxon  when  the  parliament  sat,  if  they  had 
been  mni  sulgects,  they  ought  to  have  had  me 
apprdended.  Turiiervile  came  several  tiroes 
inueed,  and  dined  vrith  me.  I  did  not  bid  him 
go  out  of  doors,  nor  invited  liim  thither  ;  he 
was  a  man  I  had  nodisrespect  for ;  nay,  he  viras 
a  man  I  valued,  thinking  he  had  done  the  na* 
tion  service  against  the  papists  ;  that  this  man 
should  hear  me  speak  such  words  against  his 
miyesty,  who  was  then  in  this  town,  and  know 
(rf'a  dangerous  design  to  attempt  the  seiziag  his 
person,  or  that  I  should  discover  a  great  party 
that  were  ready  to  do  it,  I  think  there  is  scKrce 
any  man  of  reason,  bdt  wiU  say,  if  this  were 
reaHy  done  and  spoken  by  me,  neither  of  them 
would  or  ought  to  have  concealed  it,  but  discover 
it ;  none  of  them  has  ever  diarged  me  with  any 
such  tiling,  they  have  been  in  my  company 
since.  I  never  had  any  correspondence  witn 
any  of  them  but  Dugdale ;  then  pray  oonsid^ 
how  improbable  it  is,  that  I  should  talk  of  such 
things  to  panista,  prie^  and  Irishmen,  who 
have  broke  tbeir.feith  with  their  oWn  party,  that 
ftith  which  they  gave  under  the  penalty  of 
danmation;  men  that  have  been  conceracd  in 

Slots  and  treasons,  to  murder  abd  cut  the 
broats  of  protestants,  that  I  shoukl  be  such  a 
madman  to  trust  these  |ieop1e,  when  I  conld  re- 
ceive no  maooer  of  obligation  from  them,  nor 
oottld  give  any  trust  to  them,  they  having  before 
broke  tfieir  fUth  ;  especially  oonMoring  I 
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not  know  this  maa,  meaning  me:  Macnamaim 
told  him,  I  was  an  honest  man,  he  micht  lav 
his  lite  ia  my  hands.  After  he  had  Mp<3LenaIl 
this,  be  desired  us  to  conceal  it :  Said  be,  I  will 
not  only  discover  this,  hut  a  great  deal  more  of 
their  rogueries,  that  I  know  very  well.  Said  I  to. 
him  again,  I  will  not  conceal  it,  nor  do  you  no 
wrong ;  for  if  this  be  true,  my  lord  Shaftesbury 
shall  know  it  to  night :  for  wbere  there  is  a  de- 
sign to  take  away  a  P^r  of  the  realm,  I  will 
not  conceal  it ;  but  it  it  be  false,  and  you  have, 
said  more  than  comes  to  your  share,  recant  it 
again,  and  we  will  take  no  notice  of  it,  only  say 
you  are  a  knave  for  speaking  of  it ;  he  swore, 
Damn  him,  it  was  all  true,  that,  and  a  greai. 
deal  more,  whidi  he  said  he  knew,  about 
seizing  and  destroying  the  parliament  at  Oxon, 
about  an'  army  in  the  North  that  was  to  bo 
raised  about  the  time  of  the  sitting  of  the  par- 
liament at  Ozon,  of  a  French  army  that  was  to 
land  in  Ireland  at  the  same  time,  tnat  the  Duke 
of  York  was  to  be  at  the  head  of  them,  and 
the  intention  was  to  destroy  all  the  Protestants. 
Upon  this,  I  was  resolved,  if  1  lived,  to  com& 
along  with  the  parliament,  and  if  there  was  any 
such  design,  I  was  resoh  ed  to  live  and  die  wito. 
them ;  but  I  had  no  more  than  common  arms, 
a  sword  and  a  case  of  pistols ;  my  cap  was  a 
velvet  cap,  and  nothing  else/  My  lord,  1  had; 
the  honour  to  be  sent  for,  when  the  parliament 
sat  last  at  Westminster,  the  sessions  in  October| 
it  ^-as  an  honourable  occasion,  and  1  thank  those 
worthy  gentlemen  that  sent  to  me,  for  tlie  honour 
of  it ;  there  I  begim  to  be  popular  as  to  ray  name ; 
for  from  that  time  they  begun  to  call  me  the 
Protestant  Joiner,  because  the  parliament  had 
entrusted  me.  My  lord  Grey  was  pleased  to 
send  his  footman  for  me  to  the  Crown  Tavern, 
behind  the  £xchange,  where  there  were  se- 
veral worthy  lords,  peers  of  the  realm,  and  100 
of  the  Commons,  that  had  dined  there  jthal 
day,  it  was  the  day  bdbre  they  sat ;  after  they 
had  dined  I  came  to  them,  and  the  duke  of 
Monmouth  told  me,  they  had  heard  a  gfood  re- 
port of  me,  that  I  was  an  honest  man,  thaC 
understood  building,  and  they  did  confide  in 
me  to  search  undtr  the  parliament-house;  they 
did  not  really  know  of  any  design,  but  they 
would  not  be  secure,  there  mignt  be  some 
tricks  played  them  by  the  Papists ;  though  we 
are  not  amud  of  them,  said  tne  duke,  yet  we 
think  fit  to  employ  you  to  search  under  the 
houses,  and  thereabouts,  whether  you  can  find 
any  such  practices.  So  accordingly,  my  lord, 
I  did  go  ;^  my  lord  Lovelace  was  one  of  the 
honourable  lords  and  my  lord  Herbert  that 
went  with  me,  and  some  of  the  gentlemen  of 
the  House  of  Commons ;  and  tnose  worthy 
Protestant  lords  were  pleased  to  thank  me  for 
my  service,  and  did  believe  I  was  active  and 
zadous  to  find  out  and  discover  the  bottom  of 
the  Popish  Plot,  so  far  as  it  came  legally  bk 
my  way  to  do  tU  My  lord,  upon  this  occanoii 
there  was  a  great  kindness  finom  ibem  to  m^ 
and  I  bad  upon  all  occasions  testimonies  of  it ; 
and  this  very  man  who  swears  treasons  against 
Oo4Ala>«bt7kn».>.dlftl.^ 


could  lay  no  such  oaths  ai^d  obligations  upon 
them,  who  was  a  protestant ;  then  it  is  the 
greatest  nonsense,  to  believe  that  J  would  say 
Siese  tbiugs  before  persons  whom  I  could 
never  hope  would  conceal  my  treasons,  having 
discovered  their  own.  If  they  speak  truth 
concerning  the  general  Popish  Plot,  that  could 
be  no  obh^Uion  upon  me  to  trust  them  with 
another ;  and  they  cannot  sav,  that  they  ever 
obliged  me  in  any  respect.  My  lord,  I  thank 
GoJ,  I  have  had  some  acquamtauce  in  the 
world,  and  hare  been  concerned  with  some 
persons  of  honour,  noblemen,  and  parliament 
men,  that  1  know  are  as  good  subjects  as  any 
his  miyesty  has ;  these  never  found  me  a  fool, 
nor  a  rascal,  so  great  a  knave  as  to  have  any 
each  thoughts  in  my  heart,  nor  so  great  a  mad- 
man, or  so  foolish,  as  to  go  to  discover  them  to 
papists,  priests,  and  Irishmen,  to  men  of  their 
condition,  that  were  ready  to  starve  for  bread. 
As  for  Haynes  and  Smith  that  run  so  fast 
through  all  their  evidence,  the  first  time  tliat 
ever  1  set  my  eyes  on  Haynes,  was  in  the  cof- 
fee-house that  he  speaks  of;  Macnamarra 
comes  in,  and  he  desires  me  to  go  out  with  him, 
nnd  I  should  hear  the  greatest  discovery  of 
a  piece  of  villainy  against  my  lord  Shailes- 
bury's  life,  that  ever  1  heard  in  my  life.  This 
captain  Brown,  who  is  now  dead,  a  man  that 
I  had  known  but  a  month  before  (I  think  it  was 
in  March  last  when  tliis  was)  could  testify  for 
me;  for  I  came  to  him.  Captain,  said  I,  here  is 
a  discovery  offered  to  be  made  to  me,  of  a  de- 
Bign  to  take  away  my  lo>d  Shaftesbury's  life. 
Macnamarra  asks  me  to  go  to  the  Hercules- 
Pillars,  I  went  along  with  him,  and  took  capt. 
Brown  with  us.  Afterwards  he  fell  sick  in 
April,  and  is  now  dead,  so  I  lost  a  main  evi- 
dence ^in  the  case.  He  was  the  only  man 
that  was  by  at  the  time ;  God  knows  my  heart, 
I  speak  nothing  but  the  truth,  I  took  him  with 
me ;  Haynes  h^ran  to  discover  to  us,  that  Fitz- 
geraki  had  employed  him  to  fetch  over  Mac- 
namarra, and  if  he  would  come  in  and  swear 
against  my  lord  of  Shaftesbury,  which  was  his 
design,  it  would  not  be  long  ere  his  head  were 
taken  off,  and  he  said,  he  had  ffiven  in  a  paper 
of  High-Treason  against  my  krd  of  Shaftes- 
bury. I  asked  what  it  was?  He  told  me,  that 
my  lord  should  tell  Fitz-gerald,  that  he  bad  a 
design  to  bring  this  kingdom  to  a  Common- 
wealth, and  to  root  out  the  fiimily  of  the 
Stuarts.  This  he  said  Fitz-fferald  had  given  in, 
in  a  paper,  under  his  own  bands-;  and  I  think 
fie  said,  he  had  sworn  it,  and  sent  Haynes  to 
fetch  Macnamarra  to  swear  against  my  lord  the 
same  things  too.  I  writedown  all  the  heads 
cf  the  discourse,  which  capt  Brown  beard  as 
well  as  I.  ">  After  he  bad  said  it,  he  denred  us 
to  conceal  it  Sir,  said  1,  You  are  a  stranger  to 
■le,  and  these  are  great  and  strange  things  Aat 
Tou  do  tell  OS  I  Macnamarra,  and  Brown,  and 
ivy,  and  others  were  there,  which  (if  they 
were  honest  men)  they  would  come  and  testify. 
J  thought  them  honest  men,  and  that  they  had 
none  of  those  wicked  designs  in  their  hearts,  I 
JdbatnewIfiiHlthrfhaTt.  flosayiBaynctyldo  I 
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did  tWBur  in  bit  affidaTit  beftre  tar  Geoi^ 
Treby,  the  Recorder  of  London  (I  did  never  see 
the  affidarit,  indeed  I  wtt  over-nigbt  «t  sir 
George  Treby't,  bat  be  was  not  then  at  leisure, 
bot  he  drew  it  up  next  day,  and  swoie  it)  that 
there  was  a  design  to  destroy  the  j|Mrliament  at 
Ozon,  and  there  was  not  only  bis  oath  for  it, 
but  it  was  the  general  belief,  that  some  evil 
was  intended  them.  All  men  had  cause  to  fear 
and  to  suspect,  the  Papitts  did  bear  them  no 
good- will;  and  making  use  of  their  own  ob- 
aenrataons,  they  were  generally  armed  with  a 
pistol,  or  a  sword,  for  tLemselves,  in  case  they 
thoukl  be  attacked  by  the  Papists.  In  order 
tb  this,  I  did  come  down  with  my  lord  Howard, 
my  h>rd  of  Chuv,  my  lord  of  Huntiivdon,  and 
my  krd  Pagett,  those  four  worthy  Protestant 
lords,  and  it  was  two  days  after  the  parliament 
was  saty  that  we  came,  and  I  went  out  of  town 
again  with  my  lord  Lovefaice,  sir  Tho.  Player, 
and  sir  Robert  Clavton ;  and  I  am  sure  tbey 
were  in  so  great  a  tear  that  London  should  be 
tmrprized  and  aeiased  on  by  the  Papists,  but 
there  wat  no  mortal  man  that  ever  heard  of  the 
king's  being  seized,  or  thought  of  it,  till  these 
men  come  and  tell  me,  that  I  had  such  a  de- 
sign, and  came  hither  with  that  purpose ;  but, 
my  lord,  I  declare,  as  God  is  my  ju^e,  I 
would  not  have  it  thought  I  speak  it  to  save 
tny  life,  were  it  as  certainlT  a  truth,  as  it  is 
most  wickedly  a  falsehood,  that  I  had  a  design 
to  seize  the  king,  I  know  not  of  one  man  upon 
the  face  of  the  earth,  that  was  to  stand  by  me, 
parliament-man  or  other  person  whatsoever ; 
and  how  it  is  possible  for  me  to  attempt  that, 
being  a  single  person,  with  only  a  sword  and 
case  of  pistolsy  let  any  man  judge.  And  I  do 
declare,  I  know  of  no  conspiracy  or  design 
against  the  king  or  government,  I  never  spoKe 
one  of  the  treasonabfe  words  in  my  life,  that  is 
laid  against  me,  nor  had  ever  any  thoim^ts  of 
any  such  thing.  God,  that  is  my  etemafjudge, 
knows,  that  what  I  speak  is  true. 

X.  C.  /.  Well,  Mr.  CoUedge,  will  you  call 
your  witnesses,  for  I  must  tdi  the  jury  as  I  did 
at  yoor  request  conceminfip  Mr.  Attorney,  that 
as  nothing  he  said,  so  noming  yqu  say  is  to  be 
believed  upon  your  aUc^tion :  for  then  no  man 
would  ever  be  guilty^  if  his  own  purgation  by 
words  were  to  be  behoved. 

CoU.   My  lord,  I  thank  God,  I^  know  my 

own  innocency^  and  hope  to  prove  it. '  I  have 

a  soul  that  must  live  to  etermty,  either  in  ioy 

or  misery ;  I  act  according  tofnose  nrinciples, 

and  I  hope  I  have  some  assurance  or  my  own 

.  salvation  when  I  die,  I  would  not  call  uod  to 

witness  a  lie,  to  save  a  thousand  lives.    My 

k>rd,  this  is  a  villainous  conspiracy  against  me, 

and  if  it  takes  place  against  me,  it  may  go  a 

great  way,  God  knows  how  far :  this  is  the 

17th  or  18th  Sham-Plot  the  Papists  have  made 

[  against  the  Protestants,  to  get  over  their  own ; 

but  I  hope,  my  lord,  God  AJmighty  wDl  'never 

suffer  it.     Ir  they  can  make  roe  a  traitor, 

^  diey  win  try  it  upon  others,  and  so  hope  to 

'  sham  off  their  own  treasons ;  but  I  say,  I  nope 

God  Almighty  will  nsvar  suffer  it.    Illy  h>ra^ 

VOL.  YIU, 


I  thulk  the  first  witness  that  swok  wainst  me 
was  Mr.  Dugdale ;  and  I  must  caB  my  wit- 
nesses as  I  have  them  here ;  1  know  no  person 
of  them  hardly,  and  this  that  is  done  fur  ray 
defence,  was  done  abroad.  My  lord,  I  have 
been  kept  ckise  prisoner  in  the  Tower,  and 
none  of  them  suffered  to  come  to  me,  whilst 
the  popish  lords  have  had  the  liberty  and  pri- 
vilege to.  talk  with  their  friends.  Here  are  wit- 
nesses, I  hope,  will  prove  that  these  are  ao- 
bomed  men  ;  for  Macnamarra  did  tell  me  pre* 
sently  after  the  parharoent  broke  up  at  Oxon, 
and  whisoered  it  to  me  in  the  coffee-hoose^ 
said  he,  there  is  a  design  kid  to  make  us  v»» 
tract  our  evidence,  and  go  over  to  Fitzgerald. 
Said  I,  I  suppose  they  have  been  at  that  sport 
a  great  while.  Av,  said  he,  they  make  laige 
offers.  Said  I,  by  whomP  Said  he,  ookm^ 
Warcup  hath  been  at  me,  and  (eUs  me-*— 

Just.  Jonet,  Macnamarra  is  not  produced  as 
a  witness  at  all. 

CoU.  No,  but  he  told  me  this,  that  there  was 
such  a  design,  and,  said  he,  1  will  get  you  and 
some  other  honest  men ;  and  he  desired  me  to 
be  hv  when  he  had  something  mora  to  tril 
whicn  would  do  his  business  for  him,  but  thf 
next  news  I  heard  of  him  was,  he  was  pot  into 
Newgate. 

£.  C.  /.  Call  your  witnesses,  Mr.  CoQedgpa^ 
and  prove  what  you  can. 

Coll.  CaU  Mr.  Hickman. 

Ati.  Gen,  My  lord,  I  desire  he  may  ob- 
serve the  Same  rule  he  desired  about  oar  wit- 
nesses ;  that  he  may  call  but  one  at  a  time. 

ColL   Yes,  yes,  1  will  call  them  one  by  one. 

L.  C.  J.  Are  not  your  witnesses  together  f 
send  to  them. 

ColL  My  lord,  I  do  not  know,  I  have-not 
seen  one  since  I  come.  This  is  not  the  first 
time,  my  lord,  the  Papists  have  desug^ned  to 
take  away  my  life,  thooj^  it  is  the  wst  time 
they  went  about  to  take  it  away  by  law.     • 

t^CJ,  I  know  not  one  Papist  that  is  a 
witness  against  you. 

Coll,  There  is  never  a  man  of  them,  except 
sir  Wm.  Jennings,  but  whs*  was  a  IVipist. 

Ati.  Gen,   What  say  you  to  Mr.  Mastersf 

Coll,  Mr.  Masters  says  nothing  material,  it 
was  only  a  jocose  discouise, 

Seg.  Jeff.  It  was'  very  pleasaat  disoourse, 
upon  my  word ;  you  were  as  merry  as  whoa 
you  were  singmg  of  the  Rary  Shew. 

Just.  Jonet.  vVhat  do  yon  make  oiirlhof 
^  blackest  tragedy  that  ever  was ;  that  horrid 
rebellion,  and  the  murder  of  the  late  king? 

CoU,  I  never  justified  tliatparhameiftQk  any 
such  thing  that  they  did  contrary  to  law. 

Just  Jones,    He  swears  it. 

Alt,  Gen,  Hackman'doea  not  appear,  odl 
another. 

Coll,  Call  William  Shewin,  (who  appeared.) 

L,  C,  J,  Look  you  here  fiiend,  you  are  not 
to  be  sworn ;  but  when  you  speak  in  a  court 
of  justice,  you  most  speak  as  in  the  presface 
of  God,  and  only  qpeak  what  is  true. 

Coll,  I  would  not  have  any  body  spe^  any 
thin^  in*  me,  but  whitt  is  |ruw* 

as 
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L.C.J.  Nunraskhitnti^Btycniwitl. 

CW/.  I  do  not  kuovf  ifae  gentleiiraii.  But 
]Hray,  Sir,  wSi  youieH  wbat  yon  knovr  of  tiiese 
witnesses? 

Skewin,  I^ame  ailky  of  them  tliat  f  know, 
pray,  Sir,  I  wfll  teH  yon. 

Col?.   Do  jroti  know  Biran  Haynei? 

tSfttfiTffi.  Fknow  tberle  u  such  a  man,  Irat  I 
haFe  neihing-  to  tay  to  him. 

CbH.   Dovou fcuow Turbervile ?    * 

ihlL  Pray  tdl  whatyon kn<^  of  Inm. 

wlftwti.  My  lord,  i  waa  in  Thirbet? He's 
company  on  Tharwlav  night  last  aft  the  GoMen 
Ptats,  at  Charinr-Ciross,  and  there  I  faeaitl 
him  say,  that  if  I  were  at  Oxford  I  should 
hear  atrange  things  agahist  CoUete,  and  he 
^ukl  hty  ten  to^  one  that  Mt.  Bethel  and 
Bfr.  W^mora  iAMmM  he  hanged  at  Christmas, 
ted  he  would  lead  him  hy  Ae  gold  bham  akmg 
Fleet-street,  and  down  with  ma  hreeches  in 
fhe.  middle  of  ^  oofte-house,  wiUi  a  hand 
ahoot  his  neck,  and  a  ckMdk. 
^flhjari.  /«C  Did  he  say  alltiieaeUttngB  against 
Mr.Oienlr  BefliielP  I  assme  you  he  is  a  bold 

Mttp* 

CM.  What  do  ytm  klio#  of  Mr.  Smith? 
Skewin.    I  know  him  by  sight,  but  I  liave 

Boriiing  hi  Uarticular  to  say  concetning  him.  I 
have  aomettiing  to  saj  to  mcnamarra,  Sir,  If 
he  were  here. 

C^.  Do  yt>u  know  any  iSiiug  of  this  con- 
spiracy hi  gnieraf  ? 
Just.  Jones.  What  of  your  conspiracy  f 
Shewin    i  knoi^  diey  diil  lay  who  should  be 
hanged  at  Candlemas,  Vho  aft  Christmas,  and 
who  at  several  other  times. 

Z.  C  J.  What  did  youliear  Mr.Tuihertile 
•ay? 

Shewin.  Those  woris  I  tpake  beAne  about 
MieriffBethel,  and  about  the  Amsterdam  cof- 
fee-house. 

'  CoH.  Did  Aey  say  what  ttine  I  should  be 
hanged  ?  For  the  discourse  rose  about  me. 

_'Shevin.    One  told  me  that  there  was  one 

™*  did  dcrfj^tohe  retumod  upon  thi^  juryi 

mat  was  resmved  to  hang  him  rfeht  or  wrong. 

BighSkeriJf:   My  lord,  I  did  hear  there  was 

•nch  a  one,  and  I  left  him  out  of  the  jury. 

X.  C  X  For  Mr.  SfaeriiTs  honour,  we  muift 
take  notice  of  ijrhat  he  haih  said.  He  says 
he  heard  of  a  man  that  spoke  something  of 
ftat  nature,  and  therefbre  he  left  him  out  of 
tiieiury. 

CoU,  Now  it  is  possible  these  witnesses  were 
ttl  the  samesport. 

Slufwin.  W*as  Mr.  Peacock,  »frs.  Fltzharris^ii 
maid's  father,  or  she  here,  either  of  tbem  wit- 
iMsses  agaiuR  yon  ? 

Sen.  Jeferies.  No,  they  were  not,  Shr. 

Qal,  They  did  swear  agmnst  me  aft  the 
ftidin^QftbebiB. 

^^^(/Iferiet.  We  have  only  trailed  these 
witnesses,  if  yon  can  say  any  thing  against 
hem,  do. ' 

€oll.  Call  Hcmy  Hickman,  (who  appeared.) 
Seifj.  A^totfy.  Vf&irsdoycmiiTejBirf 


Jxtcxsum.  At  noftKMn*hni^ge. 

Att,  Gen.  What  trade  aie  fou  f 

Hkkm^n.  A  cabhiet-maker. 

L.  C.  J.  What  do  youaA  hhnf 

CM  DoyouknowHaynas? 

JTtcftmim.' Yes,  very  weD;  because  he  mied 
to  come  to  my  house  to  a  popish  widow  thii 
Was  a  kidgerin  my  house  where  I  liv«  now; 
and  this  person  was  a  prisoner  aft  Haynes^ 
Whto  he  Was  a  misdner  in  the  Fleet.  I  al* 
waya  had  asusptdon  he  was  a  priest,  not  that 
I  could  accuse  him  really  of  any  thine,  hut 
he  several  times  usii^tb  eome  to  my  house, 
Ithonghtsoof  him,  and  discoursing  Widi  m^ 
hmdhdy. 

Is,C.  J.  Your  tenant  yuu  mean  ? 

Bkkman.  Yes,  my  tenant  I  asked  her 
whatthisfeUowwaa;  said  she,  he  iaa  retw 
dangerous  fHkiw, though  he  is  api^i9t,and  i 
am  one  myself,  yet  he  is  a  dangertAis  person, 
and  he  does  not  muah  care  Whathe  aweanr 
against  any  one. 

Ju8t.ftmef.  This  your  tenant  toldymi,wha» 
do  you  know  yourself  ? 

Hickmmn.  Anothertime  he  came  to  speidc 
with  my  tenant  Mrs.  Scot,  Who  is  now  gone 
into  Irdand  ;  when  he  cameto  the  house,  he 
bsked  me,  is  Mrs.  Scot  witMn  ?  Ves^  said  I,  Mr . 
Haynes,  she  is  above ;  and  up  he  goes  and 
there  they  locked  the  door  and  nlu<ted  out 
the  key :  sol  slipt  olf  my  shoes,  mr  I  bought 
there  might  be  more  danger  firom  such  peopl^^ 
thaa^I  could  disrover  any  other  way.  So  I 
went  up  aturs^  and  stobd  at  the  door,  and 
heaikened,  hearmg  my  hndOady  talk  some^dung 
ts  him,  h(i  raps  out  a  great  oath  *  Qod  damn 
'  me,*  raid  he  *  I  caxenot  what  Iswear,  nor  who  I 
'  swear  agamst ;  fur  it  is  my  trade  to  get  money 
*  by  swearing.'  Whereupon,  my  loiu,  I  came 

down  as  fast  as  I  could,  and  a  htde  after  I  saw  hiifi 
go  out,  and  as  soon  as  my  hmdlady  came  down, 
said  I,  Mrs.  Scot,  I  desire  you  would  proVh|a 
yourself  as  soon  as  you  oan :  I  would  be  dvil 
to  you,  and  I  would  not  put  you  to  a  nonidus, 
b^use  your  jjuods  by  tlie  law  wHI  be  seized 
for  not  departing  according  to  the  lonAr^s  K^- 
clamation.  So  a  while  ago  since  this  busibm 
of  tiaynes's  swearing  against  my  loni  of^af* 
tesbury,  I  bethoi^t  myself  of  some  othj^  bu- 
sinesses I  had  heurd :  -To  find  out  the  loiarery 
t  went  to  the  Fleet,  wheie  he  hath  a  very  iO  cha« 
racter,  as  well  amongst  thepaoists  as  the  pro- 
testants.  Whj^upon  t  askea  one  ifcAow  ttat 
was  a  kind  of  a  porter,  if  he  knew  any  diing 
of  him ;  said  he,  go  to  such  an  one- 

Seij.  J^eriet,  n  e  must  not  permit  this  jfbr 
example  sake,  to  tell  what  others  said. 

L.  C.  J.  Nothing  is  evidence,  but  what  you 
know  of  your  own  knowledge  |  you  must  not 
teil  what  others  said. 

Hickman.  This  I  do  say,  I  heard  hhn  say  ; 
and  there  ^te  those  that  can  p7odo6e  a  letter^— 

8e^.  jinfl  Bring  those  pec^le,  but  you  must 
Speak  nothing,  but  imon  ybur  own  ktttrwle^. 

Mickmafi.  I  was  A  {he  chamber-door,  and 
looked  in  at  the  key-hole,  aoi'he  flit  ^n  at 
the  window. 
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J^  C>J.  H«w|oiiga|(OW«i(ik,pB^f  .  |     Mall.  Helqd«d  tt  im  hOQte^  and  came 

Hickman^  A  veaur  and  a  half.  I  there  t)ie  day  befivr^  Fitzoarris  vras  tried,  and 

^M,  Gen*    VW  are  an  ef>ea-diop|iflr  I  par*  I  tbere  was  a  fnreat  discourse  about  his  trtaL 


care. 

"Hickman.  I  did  not  know  vhat  danger  be 
iinglu  htiag  men  into,  because  he  waa  a  papist. 
I  &Te4akenanMtblobalraatothekii|gaiid 
I  wJOashMigas  I  liya.  For  this  ^entlmaa, 
I  nerei'  beheld  him  till  last  night,  in  all  my 
days  ;  though  he  lived  few  me,  laerar  saw  him. 

X.C.X  Well,  caU  the  next. 

Coll,  I  never  saw  thia  gentleman  ;  but  you 
•ee  what  Hajraaa  hathdeSared. 

Ben.Jef€ne$.  ^liia  Q^^  says,  he  did  say  Mk 

ColL  And,  ibr  ought  I  perceive,  he  does  ae- 
^Mdingiy.    CaUSIMm  Oliver*  (Wbo  ap- 

^Z,  U  J.  Mrs.  Oliver,  stand  up.  What  do 
yenask  bar? 

Call.  Vojvahnsm  Baynea,  pray;  Bryan 
Umies? 

Mrs.  Olher.  Yea. 

CM.  Pmy  ten  the  oenrt  wba|  yoq  k9«ir  of 
nim. 

Mrs.  Oliver.  I^  knew  him  veiy  well. 

JLC.J.  What  do  you  know  of  him? 

OImp^.  Be  writ  a  letter  in  my  father's  name 
iH^Bawn  to  my  father, 

JLC./.  Did  you  aeebhn  write  it? 

0li9tr»  Isasr  bimwriteit. 

L.  C.  J.  Beftd  il«  By  whom  19  it  sub- 
ecnbedP 

Clerk,  Bt  nobody. 

X.  C.  J.  Wby>  b^wis  it  written  in  yonrla- 
Ibcr'a  name,  wken  it  is  not  enbscribed  at  ail  P 
Mtpar.  He  writ  it  as  liram  my  iiuher. 
l§e^\  Je/erio.;Wbitber  did  he  faring  it  7 
0%er.  Heaeaiitinlotheooentry. 

H.  Jefftrm,  Can  you  wnte  and  read,  mas* 
-O/tver.  Yes. 

Bei^J^f^  WbodidbeaewlitbyP 

0/iver.  >lie  carrier, 

Ser).  J^erie$.  When  is  itdated? 

Cltrk   in  Jl677« 

L.  C. '/.  Read  tfie  letter,  (Wbwh  was  done.) 

Jt*  C«  J,  WbatiaaU  this  to  the  purpose,  nn- 
len  yonr  father  was  here  to  prove  it  waa  dene 
witb^  hia  knowledge. 

Oliver*  My  father  did  not  write  it, 

JL  C.J.  Waa  yonr  fttber  in  the  Fleettfaen? 

Okiur*  Yea,  my  l^rd^  he  was  a. prisoner 
4mb? 

OolL  Mm.  Oliver,  do  3F0Q  know  any  thing 
mqreof  him? 

OImmt.  I  have  known  bim  a  great  while ; 
I  kpiair  nim  to  he  a  Teiy  ill  man. 
ikBQ.  Jif'  Mnat  die  teU  you  an  sbe  knows? 

Ai$P  €fem.  DH  yon  ever  know  him  forswear 
Umedf? 

Ofid^..  No,  I  do  not  know  tbat 

Jf,0*J.  Come,  call  another;  tfalsianothing 

.  CWTCoitMifk  BpH.  (Whoappeared.)  Pray, 
do  jMm  Imvir  Mr.  Jinm  Bayn^? 

fe  Batf .  Yea, /l  see  bim  I  know  Inm 
vfifjrA 


and  I  was  en<][uiri^gof  him  ;  and  1  told  bim,  I 
must  ^expose  my  ignorance,  I  did  not  know 
what  it  was  he  was  tried  for  :  and  said  h^  if 
yon  please  to  sit  doivn,  I  will  tell  you :  madam 
Portsmouth  came  to  bim,  and  went  upon  her 
knees,  and  begj^  of  him,  if  be  had  any  kind- 
nem  for  bis  nuL|esty,  that  be  would  now  shew  it 
at  this  innctuse  ;  and  she  told  bun,  she  beard 
he  hadfonnerly  acquaintance  with  one  Mr. 
Everard  abroad,  and  therefore  desired  bim  to  > 
go  now  and  r^ew  it,  and  endeavour  to  get  him 
over ;  and,  if  be  could  posably,  to  get  over 
some  others  tomake  a  Presbyterian  Plot  of  it, 
Tbisis  trae,  I  very  well  know  it ;  as  for  this 
gentlemaui  1  never  saw  bis  face  before ;  but 
tnose  were  the  words  I  am  sure.. 
X.  C.  J.  What  were  the  words  ? 
Ball.  That  tbey  might  make  a  Presbyteriui 
Plot  of  it. 
Coll.  Didbesayso? 

HaU.  He  saidtiiat  the  duchess  ef  Ports- 
moutb  did  so. 
X.  C.  J.  What  a  story  is  this  ? 
ColL  Did  not  be  say,  that  .the  ducbesi  of 
Portsmoudi  had  emptoyed  him  too  ? 
Sail.  No,  this  was  about  Fitzbarris. 
ColL    What   do  yon  know   more  aboK 
Haynes? 

Mall.  One  nigbtbebad  been  about  some  bu- 
dness  for  me  in  law  -with  one  Mr.  Woodwud. 
an  attorney  at  law,  and  when  l\e  returned  I 
waa  busy  m  the  kitehen  with  my  maid  about 
the  house,  and  he  came  up  to  me  ;  Madam, 
said  he,  this  night  I  bad  a  message  from  the 
king ;  a  justice  of  peace  met  me,  one  brought 
me  word,  that  the  lung  bad  sent  into  Irdandto 
enmiire  into  the  byalty  oft'  my  family,  and  be 
hatn  beard,  that  my  lather  was  a  loyal  sub- 
ject, but  be  understood  strange  things  of  me  ; 
but  if  I  woukl  come  in,  he  would  grant  me  my 
paidon.  I  tohi  bim,  said  beb  1  did  not  value  hia 
mi^y 's  pardon  a  pio,  for  I  bad  done  nothing 
that  might  make  me  stand  in  need  of  it ;  but  I 
would  m  any  thing  that  might  tend  to  the  pre- 
servation of  nis  mi^iesty's  person  or  honomr  i 
but  to  do  such  base  tnings  as  are  beneath  a 
man,  1  will  never  do  it ;  uul  be  whispered  me 
in  the  ear  (as  the  accusing  of  several  persons)' 
and  since  he  sent  me  a  letter  by  his  mmber-in- 
biw.  Mrs.  Wingfiekl,  that  I  should  not  believe 
it,  if  I  beard  he  should  accuseany  body  ;  but  I 
might  be  confident  be.had  not,  nor  would 


acr 


might 

cuse  any  body. 

ColL  Waa  be  to  swear  against  the  Protes- 
tants? 

Ho//.  1  did  not  enquire  any  ouestions ;  but 
he  said,  such  base  tbings  be  would  never  do  aa 
the  accusing  several  persons. 

Att.  Gen.  Pkny,  mistress,  did  yon^  believe 
hym  when  be  toldyou  be  was  so  boaeat  aman  f 

Mall*  How  do  you  mean.  Sir  ? 

4tt.  Gem  When  be  said  be  wouM  not  do 
thoae  base  things,  did  yon  befieve  him  ? 

J^ij^l  never  saw  kia  foo«  before  he  came 
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there  to  lodg^  ;  bnt  I  saw  bim  to  be  a  man 
that  made  but  little  conscience  of  M^hat  be  said 
or  swore. 

Att,  Gen.  Did  yon  find  him  a  bragging 
man? 

Hall,  I  had  li^ttle  discotirse^  but  what  he 
8«id  of  himself.  Biit  there  is  one  thing  more 
about  an  Intelligence :  when  Thompson  had 
written  something  in  his  Intelligence  concern- 
ing Bryan  Haynes,Jie  said,  he  would  write 
tin  answer  to  it ;  and  accordingly  be  reads  it 
tons:  he  said,  he  was  going  that  evening  to 
get  it  put  into  one  of  the  intelligences  :  the 
words  were  to  this  purpose :  "  Whereas  one 
Nathaniel  Thompson  had  falsely  and  raali- 
ciously  accused  one  Bryan  Haynes  for  speak- 
ing treasonable  words ;  he  t£e  said  Bryan 
Haynes  doth  declare,  that  he  challenges  any 
man  to  charge  him  with  it ;  but  he  owned  he 
had  an  hand,  or  was  employed  to  put  the  Plot 
tipon  the  dissenting  Protestants." 

X.  C.  J.  Did  he  publish  that  in  the  Intelli- 
gence?, 

HalL  I  never  read  it  published  ;  bnt  he  had 
writ  it,  and  read  it  to  us  sevend  times. 

Att.  Gen,  Do  you  go  to*  church,  mistress  ? 

Hall.  I  hope  1  do. 

Sen.  Jeff:  To  what  church  ? 

CofL  Call  Mary  Richards,  Mrs.  Hall's  maid. 
(Who  stood  up.) 

L.  C.  J.  What  will  you  ask  her  ? 

ColL  Do  you  know  this  Bryan  Haynes, 
yng? 

Richards,  Yes,  he  lodged  there  where  1 
Bved. 

Coif,  What  do  yon  know  of  him  ? 

Richards.  I  know  he  m-it  that  in  the  Intel- 
lipnce  my  mistress  spoke  of;  Thompson,  in 
'  his  Intelligence,  accusmg'him  of  havmg  spoken 
trcsason,  he  reads  what  he  said  he  would  put 
ihto  the  Intelligence,  that  he  never  spake  one 
word  of  treason,  and  he  writ  it  for  his  own  vin- 
dication ;  that  whereas  Nathanid  Thompson,  in 
baa  Intelligence  of  the  18th  of  June,  had  mali- 
ciouslv  accused  one  Bryan  Haynes  of  trea- 
sonable word9 ;  there  was  no  such  thing. 

L,  C,  J,  And  that  Was  to  vindicate  him,  that 
he  never  did  s|ieak  any  treasonable  vrords. 

Richards,  Yes. 

L.  C.  J,  Will  you  ask  her  any  thing  else  ? 
*     Cull.  I  cannot  tell  what  she  say«. 

i.  C.  J.  She  says,  he  writ  somethmg  that 
was  in  answer  to  Thompson's  Intelligence,  to 
vindicate  himself  that  he  never  did  speak  any 
treasonable  wor^.  ^ 

Cof^'  But  did  you  hear  him  say  any  thing 
of  these  words,  that  he  was  employed  in  a  Plot 
against  the  Protestants  ? 

Richards.  I  read  that,  in  what  he  writ  to  put 
in-the  Imelfigence,  that  he  challenged  any  one 
*?  appear  and  charge  him  with  treason  ;  but, 
nni  he,  I  owp  that  I  was  employed,  or  had  a 
hand  m  patting  the  Plot  upon  the  dissentintr 
Protestants ;  and  h^  telling  my  mistress  he 
Mid  a  message  from  the  king,  ofering  him  his 
pardon,  I  asked  him  vrhy  he  did  not  accept  Ae 
wnirs  pti^on  ?  Alas  I  said  be,  yon  d^  ooi  un- 


derstand  what  I  was  to  do  (or  it ;  I  was  to  do 
such  base  things,  so  beneath  a  man,  that  I  will 
never  do  them  ;  I  had  .500/.  offered  me,  besides 
the  king's  pardon,  to  do  such  base  things  as  are 
beneath  a  man  to  do. 

Coll.  What  were  the  base  things  he  said  he 
was  to  do,  and  would  not  4o  P 

Richards,  I  cannot  tell,  he  did  not  say  to  me 
what  they  were. 

Att.  Gen.  When  was  this  7 

Richards,  It  was  a  wedc  before  he  was  taken. 

Att,  Gen,  That  is  two  months  ago. 

ColL  It  was  since  the  pariiament  sat  at 
Oxford  ;  but  what  was  that  lie  was  employed 
to  do,  did  he  say  ? 

Rich,  Why,  he  said  in  his  answer  to  th« 
Intelligence,  he  was  one  that  had  an  hand  to 
put  the  Plot  upon  the  dissenting  Piroleelants. 

ColL  Gall  Mrs.  Wingfidd.  (Who  appeared.) 

L.  C,  J,  What  is  your  Christian  name  ? 

Mrs.  Wingfield,  Mary. 

L.  C,  J.  Whatdo  you  ask  her  ? 

ColL  Do  you  know  this  Bryan  Haynes, 
pray? 

Wingfield.  Yes,  very  well. 

Coll,  What  do  you  know  of  him? 

Wingfield.  I  kncfw  nothing  of  hiD»,  but  he 
is  an  honest  man  ;  he  marAed  my  daughter, 
and  always*  carried  himself  like  a  gentleman  ; 
he  scorns  the  thing  diat  m  unhandsome,  and 
never  did  any  thmg  that  is  unhandsome  in  hia 
^ite. 

Serj.  Jeff',  Pray  how  came  j^m  by  this  wit- 

ss  ?  Have  you  any  moreof  them  r 

CoU,  I  never  saw  her  before,  hot  I  beUeve 
she  hath  said  something  else  ki  another  place. 
Did  you  ever  say  the  contrary ,  pray  P     ' 

Wingfield.  Nobody  can  say  so;  and  I  had 
done  the  gentleman  a  great  deal  of  wrong,  if  I 
had. 

CoU.  Call  Mr.  Whaley.    (Who  appeared.) 

X.  C.  /.  What  is  your  name,  Sir  r 

Whaley.  John  Whaley. 

ColL  Did  you  know  Bryan  Haynes? 

Att.  Gen.  Where  do  yon  dwell.  Sir  ? 

Whaley.  At  the  Hermitage,  beyend  the 
Tower. 

Coll.  I  do  not  know  yen,  Sir ;  but  what  do 
youknow  of  him? 

Whaley.  I  never  saw  yon,  fiKr,  until  te-day ; 
bnt  that  which  I  think  1  am  called  for  is  this, 
though  it  was  upon  Sunday  that  I  receitftd 
this  same  subpcena  to. come  down  hidier ;  but 
about  six  years  ago,  Bryan  Haynes  was  a  jiri- 
soner  m  the  Kii^'s-bench,  and  he  oame  down 
to  the  cellar  which  I  had  taken  of  the  manhal 
to  sell  drink  in ;  and  coming  down  to  dmik 
in  one  of  the  rooms  of  the  cellar  that  belonged 
to  me,  he  took  away  a  tankard,  and  went  up 
with  it  One  of  the  men  ibllewed  him  op ;  so 
I  went  to  the  manhal  to  comfplaia,  aw^toM  him 
of  it ;  and  the  marshal  took  him  ftom  the 
master V  aide,  and  put  him  into  the  eommon 
side.  That  is  all  I  know  0f  hkn  any  wwf ,  di- 
rectty  or  indireoliy^ 

L.  C.J.  Whydid  yon  not  indict  honefitr 

Whaky.  lacquatmed^heoeattjwlite^^he 
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peace,  wlio  was  the  manhal ;  mud  he  pnt  bim 
from  the  muter's  Me,  into  the  commoD  side. 
'    L.  €*  J,    He  was  no  good  jiutice  of  the 
peace  in  the  mean  time. 

Coll.  CaO  Mr.  John  Lon.  (Who  appeared.) 
Do  Toa  hnow  Bryan  Haynes,  Mr.  Lun? 

Xdin.  I  hai^  seen  him  tvrice ;  the  first  time 
I  ever  saw  him  was,  1  went  into  the  Derby 
Ale-Hbuse,  to  enquire  for  one  MickleChwayte, 
a  kinsman  ot  mine,  apd  there  this  Bryan 
llaynes  was,  in  a  tittle  room  next  the  ditch, 
near  ihe  door  that  goes  rnit  there,  as  if  he  wee 
asleqi,  and  he  roused  himself  up ;  and,  as  I 
was  walking  there,  .8ir,  said  he,  will  you  take 
part  of  a  tankard  witli  me  (that  was  his  ex* 
pression.)  With  that,  said  I,  I  do  not  care  if  I 
do.  And  the  first  thing  he  began  was  the 
kii^s  health,  then  the  queen's,  then  Ae  duke 
frf  Yoric'a,  then  he  fell  rery  foul  aninst  the 
grand  jury,  because  they  had  not  found  the 
bill  against  CoUedge,  who  is  a  gentleman  that  I 
nefer  saw  before  in  my  life  but  once,  as  I  laiow 
of:  and  he  said,  my  lonl  Shaftesbury  was  a 
little  toad,  but  he  would  do  his  bCisiness  rery 
suddenly.  Then  he  ruled  npon  the  parliament, 
and  said  they  were  a  company  of  rogoes,  they 
would  giTc  the  king  no  money,  hot  he  would 
help  him  to  money  enousHh  out  of  the  fanatics 
esMkes.  And  he  said,  they  would  damn  thdr 
sods  to  the  denl  before  their  Catholic  cause 
shouM  sink. 

Serj.  Holloway.  When  was  this  ? 

Imh.  It  was  three  or  four  days  after  the  bill 
washroivht  in  Ignoramus  by  the  Grand  Jury. 

Just.  ^et.  WasheahmeP 

Lun.  Yes,  he  was. 

Coll.  Is  that  all  you  have  to  say  ? 

Lun.  One  thing  more,  my  lord.  On  Mon- 
day last  I  was  at  Uxbridge,  and  a  gentleman 
sent  his  man  on  purpose  to  let  me  know  Imust  go 
to  Colebrodc,  and  stay  till  they  came  thither. 
When  I  camethere,  I  met  Bryan  Haynes  at  the 
Crown  kitchen  window,  and  he  was  stirring  a 
glass  of  brandy,  and  sweetening  it  with  sugar  ; 
said  he,  Sir,  will  you  drink  ?  Here  is  the  king's 
health  to  you :  »>  I  drank,  and  asked  bim  how 
he  did.  Do  you  know  me,  Sir,  said  he  ?  Yes, 
said  Ij  1  drank  with  you  once.  Says  he,  you 
hare  a  good  memory.  So  then  a  pint  of  sack 
was  called  for,  and  atW  that  another,  and  then 
came  down  Bilis.  Peacock ;  and  being  very 
fine,  all  in  her  flowered  silks,  I  asked  what 
gwitlewoman  that  was  P  Said  he,  it  is  Mrs. 
ritshanis.  No,  says  I,  it  is  not ;  they  say 
she  is  gone.  But  said  he,  it  is  her  maid  ;  and 
Sherifi^  Bethel  is  to  marry  her:  Asl  hare  a 
aontto  save,  I  tell  you  nothing  but  what  is 
trmh.  Ihereupon,  said  I,  Sheriff  Bethel  is 
able  to  mamtain  her,  he  hath  a  good  estate : 
Bat,  said  be,  it  shall  be  the  king's  ere  long. 

CoU.  So  that  here  is  aphun  design  against 
an  the  protestants. 

hum.  So  with  that,  my  lord,  if  it  please  your 
honour,  I  clapped  my  groatiJown  at  the*^bor, 
andwent  out  of  the  *room.  Nay  said  be,  let 
us  haYo  one  health  more ;  and  so  he  had  his 
liokwA,  awl  I  bad  mine. 


Haynes.  I  humMy  dcanne  you  to  call  for  Mr. 
White,  the  king's  messenger,  who  was  by! 
I  never  saw  the  man  belbre  he  was  at  Vx- 
bridge  I  and  asking  Mr.  White  who  he  was  ? 
said  he,  his  name  is  Lun,  he  was'  my  prisoner 
two  years. 

X.  C.  J.  What  say  you  to  the  disooorse  he 
talks  of  at  Fleet-Bridge  ? 

Haynet.  My  lord,  1  am  upon  nw  oath,  and 
I  never  saw  him  in  my  life  before  1  saw  bun  at 
Uxbridge. 

Lun.  I  vrill  take  my  Sacrament  i^ion  it, 
that  what  1  bare  averred  is  true^ 

Serj.  Jeff,  I  suppose  you  are  both  known, 
and  then  your  credit  will  be  left  to  the  juiy. 

Alt.  Oen.  There  is  Mr.  White ;  pray  sweaq 
him.    (Which  was  done.) 

LC.  J.  Do  you  remember  that  Haynes 
asked  who  BIr.  Lun  was.^ 

Whke.  It  was  at  the  bar  of  the  Crown- Inn 
at  Uxbridge;  and  I  being  there,  Mr.  Lun 
came  into  the  yard,  and  1  knowing  Mr.  Luii, 
asked  him  how  he  did ;  he  said  he  was  glad  to 
see  me, 'and  he  called  for  a  pint  of  sack  to  make 
me  drink.  Haynes  stood  by,  and  he  asked 
who  he  was,  and  1  told  him  ;  and  we  drank  the 
king's  healUi ;  but  tor  any  thing  of  those 
wonis  that  were  spoken  theie^  Sir,  I  did  not 
hear  one  word  of  them  ;  but  he  thanked  me 
for  my  civih^  when  I  summoned  him  up  to 
the  court ;  and  seeing  Mr4  Haynes  by,  he 
adced  who  he  was  7 

Serj.  Jeff".  And  you  take  it  upon  your  oath, 
that  he  asked  who  Haynes  was  P 

WhUe.  Yes,  I  do. 

Serj.  Jeff,  Pray,  did  you  hear  any  discourse 
that  time,  as  if  there  had  been  a  mfistiar  upon 
Fleet-Bridge?  ^ 

White.  Not  one  word  of  that 

Lun.  I  will  take  the  sacrament  upon  it,  what 
I  say.  is  true. 

Seg.  Jeff:  We  know  you,  Mr.  Lun ;  we 
only  ask  questions  about  you,  that  tttsjnry 
may  know  you  too,  as  well  as  we.  We  re- 
member wliat  once  you  swore  about  ao  aimy . 

Coll.  I  don't  know  him. 

Lun.  1  don't  come  here  to  give  evidence  of 
any  thing  but  the  truth  ;  I  was  never  upon  my 
knees  beforetbe  parliament  for  any  thin^. 

Serj.  J^.  Nor  I  neither  for  much ;  butyel 
once  you  were,  when  you  cried,  *  Scatter  them, 
*  gooa  Lord.' 

Coll.  Call  Mr.  Broadgate. 

X.  C.  J.  What  is  your  Christian  name,  Sir  ? 

Mroadgate.  Jeremiah. 

JL  C.  X  What  do  you  ask  bim  ? 

Broadg.^  My  lord,  i  am  a  stranger  to  the 
prisoner  at -the  bar  ;  what  I  have  to  say  is  con- 
cerning Mr.  Tnihervile,  whom  I  met  one  day, 
and  he  asked  me  how  I  did  ?  Said  he,  I  owe 
yon  a  little  monej,  but  I  will  pay  you  in  a 
short  time  ;  but  if  you  wifl  go  to  orink  a  glass 
of  ale.  No,  said  1,1  am  in  haste,  and  do  not 
care  for  goiug  to  dri  nk.  Said  he,  you  shall  go ; 
so  away  we  went,  and  when  we  were  sat,  said 
he,  Wnen  did  you  see  Turbervfle,  that  was  my 
lonl  Powis's  butler }  sakl  ha,  he  was  a  gml 
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n^fiie  to  me,  wd  wbeii  be  staodupfwdieiia- 
'  lion's  good,  heYiUlM  my  endence,  and  aAei^ 
wardsbe.  came  to  me  with  Dr.  to 

hbg  my  pardon ;  but  1  would  not  forgif  e  bim 
ibr  the  whole  world.  Aud,  sfieakiog  of  the 
kinff's  evidence,  said  he,  the  king'it  endenoe 
are  looked  upon  as  nothing,  as  poor  incoiisider- 
aUe  mean  fellows,  aud  their  salaries  are  les- 
voned ;  and^  said  he,  I  have  had  the  greatest 
proffers  fiom  oourt  of  preferment  and  rewards, 
if  1  would  go  from  what  I  have  said,  and  come 
upon  the  oontFary }  and  he  repeated  it,  yea, 
upon  the  fieuth  of  a  man,  andftom  die  hig^iest : 
But  said  he,  I  have  a  soul  and  a  body,  a  body 
for  a  time,  but  my  soul  for  eternity,  and  I  can- 
not go  from  it  He  went  oyer  it  again ;  I 
might  have  what  I  would,  if  I  would  so  fi«m 
wiut  I  have  said,  and  come  upon  the  con- 
trary. 

Att,  Gen.  But  he  does  not  go  from  any 
thing  of  what  be  hath  said. 

CWi.  Did  he  say  what  be  waa  offered,  and 
by  whom  P 

Brwidgi  Vbd  said,  be  bad  very  mat  offen 
from  the  oourt  if  be  would  disown  Ihe  plot,  and 
go  upon  the  eontrary. 

L.C.J.  But  he  does  not  disown  it? 
.  Just  Joficf.  Nayj  he  had  a  soitl  to  asva^  and 
oonki  not  gofrom  it 

Serj.  Je^  You  talk  of  the  eomravy,  and  the 
ooBtrary;  whatdid   he  mean  by  thai  P  What 
plot  should  he  disown  ? 
BroMlf,  Tbepopahplot 
X.  C.  J.  He  ooea  not  disown  it,  nor  never 
did  disown  it. 

(M.  He  wonld  make  a  presbyteiian  fdot  of 
il^  now,^  for  be  cannot. aay  I  am  in  the  jpopisb 
plot.  Sir,  do  you  know  any  thing  more  or  him  P 
Or  did  he  name  me  P  Or  that  Iw  was  to  swOar 
i^gainst  me,  or  any  Protestant  P 

Broadg,  No,  only  be  said  the  king's,  evi- 
dence were  vilified,  and  hmked  upon  as  poor 
ineooaiderable  fellows;  but  it  seemed,  if*  be 
would  go  on  the  other  side  he  n^;bt  haive  great 
pirferments  and  rewards. 

X.  C.  J.  You  make  a  wrong  comment 
upon  it,  Ifr.  Goiledge;  it  was  n  be  would 
retract  bis  evidence,  and  disown  the  riot 

^CoU.  I  leave  it  to  your  lordship  uA  the  jury 
to  makO  the  sense  of  it.    , 

Broaiig,  I  saw  Mr.  Turfaervile  sinee  I  came 
bithei^,  and  he  asked,  Are  you  come,  Mr. 
Broodgate,  to  give  evkkooe  agahist  me  P  Says 
I,  I  am  come  to  declare  troth,  and  nothing 
buttbetrutb. 

Serjeant  Je/^  Yon  might  have  staid  at  home 
fHrany  thing  matonal  that  you  do  evidence. 
CoU.  CalfMr.  Zeal.   (Who  appeated.) 
X.  €.  X   What  is  four  difislian  name, 
JSeal.  John. 

X.C.X  What  would  you  ad(  him  P 
Serjeant  Hellmvajf.  Whore  do  yo«  dweD, 
8irP--v2SBe/.  la  London. 


aame,SirP 


VIl^i 


Fettler-kne.  -*. 
tka^  Hotkpajf,  What  counirytnM  ■■•  yoa 
tSrf-'iBML  %inpi<^tiihiiT 


Att.  Gen*  Whereabouto  in  Sotnersetsliire 

were  you  Itorn  P 

Zeal.  By  sir  William  Portman's,  within  atx 
miles  of  him. 

Serj.  J«^.  What  trade,  Sir  ? 

Zeai.  No  trade.  ^ 

Serj.  Jeff,  Have  you  any  estate? 

Zeal,  My  &ther  lias,    i  was  Inred  to  waft 
apon  a  person  of  auality . 

CoU.  Po>ou  know  Turbervile,  Sir  P 

Zeal.    Yes,  Sifir,  I  do. 

ColL  What  «lo  you  know  of  him  P 

Zeal.  Sir,  I  know  nothing  but  what  Mr.  Ivy 
told  nie  with  bis  own  mouth. 

X.  C.  X    Do  Tou  know  any  thiqg  of  your 
own.  knowledge  P 

AU.  Gen.  Has  Mr.  Turbervile  told  you  any 
thing? 

Zed,  Not  concerning  Mr.  Co)Mge  he  ha« 
not 

Coli'  It  J  was  am<»igst  them. 

ZeaL  Yesy  my  lord,  he  was  the  fint  that 
swore  this  presbyterian  plot. 

X.  C.  X   We  know  of  no  nresbyteriayi  plot. 

Coll,  Can  you  say  «ny  thing  (d*  your  mvu 
knowledffe  oonceming  Turb^iieP 

ZeaL  Nothing  but  what  Mi*.  Ivy  told  me. 

Seig.  Jeff".  That  is  not  of  jo^r  owi^  know* 
ledge,  and  so  it  is  nothing,  for  be  is  not  pio- 
duced  in  this  cause. 

ColL  Pray,  my  lord,  giro  me  leeive  to  eitt 
BIr.  Ivy. 

a j.  J^  Do,  if  you  will.    (He  ftood  qn.) 
/.  What  was  that  vou  heard  Turbervdo 
say  of  me,  or  of  any  mnesbyterian  plot  P 

Ivjf,  I  never  heard  nim  say  any  Mng  of  a 
presby  torian  plot  in  my  life. 

gL  Did  not  you  tell  Zeal  of  such  a  thii^P 
^.  No,  i  never  did. 

Coll.  Hark  you,  Mr.  Ivy,  you  have  sworn 
against  me*  have  you  not  P 

Ivy.  What  I  have  sworn  againat  you  or  any 
other  person,  is  true. 

Coll.  What  have  yooswoni  against  190  P 

Xcy.  I  /un  not  bound  to  answer  yon. 

ColL  Did  not  yon  call  me  out  with  M^cna- 
marra  and  Baynes,  to  the  Hereulea  PiUan  P 

X.  C.  X  Look  you,  Mr.  CoUodge,  I  wiU 
tell  you  something  for.  law,  and  to  s^  you 
light;  whatsoever  witnesses  you  call,  yon 
ctol  them  09  witnesses  to  testify  the  truth  ftr 
you;  and  if  you  ask  them  any  ^piestioBil»  you 
must  take  what  they  hove. said  as  trn^t 
Therefore  you  nuist  not  think  to  ask  him  any 
questions,  andafterward  caD  anothor  witnefO 
to  difimiyve  ywv  own  witness. 

Coll.  I  ask  bim,  was  be  the  first  tpno  with 
us,  when  I  was  called  out  of  the  eoibe-hinpie 
to  hoar  H«ynes*s  discovery  P 

X.  C.  X  liet  him  .answer  jmi  if  be  will  j 
but  you  nuft  not  aAerwaids  go  to  di^frore 
him. 

Coll  Ifhowerecvomw^nitine,  Ipoold 
i|Ot  osk  bim  Wf  qoostions^  Ibr  be  js 

L.C.J.  MllHBwhelypttwai, 
ColL  Idene  not  ifhotoro«vfop« 
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ue,  fbr  traly  I  cannot  «zpect  a  good  vatm&t  t 
from  him ;  but^he  was  by  when  Haynes  made 

lib  disoofcry. 

L,  C.  J.  *  Wfll  you  ask  him  any  questioDS? 

CoU,  I  ask  whether  he  hath  giYcn  any  eri- 
denoe  arunsi  me  any  where  ? 

Ivy.  I  am  not  bound  to  answer  you. 

L,  C,  J.  Tell  hun  if  yon  hare. 

Ivy.  Yes,  mv  Iwd,  I  hate. 

CoiL  Then  1  dimk  he  is  no  good  witnew  for 
me,  when  he  h^  sworn  against  me. 

Ivy.  1  have  sworn  against  htaii  and  odiers. 
Yon  know  that  yon  and  I  have  had  a  great 
many  mtrigues  aoont  thishusinesB  in  hand,  and 
how  we  dealt  with  Mr.  Haynes. 

JL  C  /.  Look  you,  he  does  not  caH  you  for 
a  witness  for  him,  you  can  testify  nothing,  and 

00  yon  must  be  qniet. 

tWI.    Can  Mr.  Lewes.    (Who  appeared.) 

L.  C.  /.What  is  your  christian  name  P 

Lemes,  WBfiam. 

ColL  Pray,  Mr.  Lewes,  what  do  yon  know 
about  Tmhervile? 

Lttpes.  I  know  nothing  at  all  I  assure  you 
ofhtm  that  bill. 

Cdi.  Do  you  know  any  thing  concerning 
any  of  the  evidence  that  hath  been  giren  here  P 

Lewa.  If  I  knew  any  thing  relating  to  you, 

1  wouM  declare  it ;  but  I  know  something  of 
Mr.  Itv  ;  it  has  no  relation  to  yon,  as  I  con- 
eore,  out  against  taf  lord  of  Shaftesbury. 

L.  C.  J.  You  would  call  Ivy  for  a  witness, 
and  now  3'ou  call  one  against  him ;  and  that  I 
told  yon,  yon  most  not  do ;  but  Iry  is  not  at 
an  in  this  case.  ^ 

ColL  Do  yon  know  any  thing  of  the  rest  of 
thenut  Haynes,  or  Smith,  or  Dugdale? 

Xftpet .  No  more  than  what  Mr.  Zeal  told 
me  wa^  told  him. 

€oN.  Do  yon  know  any  thing  of  a  presby- 
terian  plot  ? 

Letcet.  If  the  coort  please  to  hear  me,  I  will 
tell  my  knowledge  of  that ;  but  I  know  nothing 
that  afiects  him  in  the  least,  only  that  which 
concerns  my  lord  Shaftesbury. 

L.  C.  J.  That  is  nothing  to  the  pnipooe,  call 
another. 

Ltwes.  Tliere  was  not.  to  my  knowledge,  a 
word  mentioned  of  your  name :  I  will  do  you 
all  the  justice  J  can ;  if  T  knew  any  thing  con- 
cerning you,  I  would  be  sure  to  relate  it. 

Coll.  I  cannot  say  who  can,  or  who  cannot ; 
I  am  .a  stranger  to  at)  of  it. 

£.  C.  /.  Well,  call  your -next  witness. 

ColL  My  lord,  tliere  was  a  petition  present- 
ed to  the  common  councfl  of  London,  wherein 
they  set  out,  that  they  were  tampered  withal 
aboQt  a  Plot  against  the  Protestants. 

L.  C.  J.  A  petition,  from  whom  P 

CoiL  I  cannot  tell  from  whom  ;  from  some 
of  these  wftnesses. 

L.  C.  J.  Who  preferred  and  signed  it  ? 

CoiL  Mr.  TurbervflewasoncPray  callDr. 
Oittes. 

« X.  C.  J.  The  prisoner  calls  upon  yon,  Mr. 
Oates.  What  woidd  you  adc  him,  Mn  Col- 
kdgaf 


ColL  Where  is  the  petition  to  die  oomikion 
council,  doctor  P 

Oales.  'I  have  it  in  my  band. 

X.  C.  J.  By  whom  was  it  presented  f 

Oeta.  It  was  giren  by  Mr.  TurberWIe  and 
Mr.  Macnamarra,  to  Mr.  Wtlmore. 

X.  C.  J.  Was  you  present  when  it  was  dC'* 
lirered? 

Oates.  Mr.  Wihnore  did  ddrrcr  it  to  me  be- 
fore he  was  apprehended  ;  for,  being  to  cooMi 
down  as  a  witness,  he  was  taken  up  and  oom«- 
mitfted  to  prison. 

L.  C*  J.  Whose  hands  are  to  it  ? 

Oateg.  I  know  Mr.  Turberrile's  hand,  be 
will  not  disown  it. 

Clerk  readi.  It  is  snbscribed  Edward  Tor- 
berrile,  John  Macnamam. 

L.  C.  J.  Look  you,  Mr.  CoHedge,  what  word 
is  there  in  all  this  petitioB  that  is  a  oontnuUdioB 
to  whaa  they  have  said  now  P 

CoiL  I  did  not  hear  it,  my  lord. 

X.  C.  J.  They  say  they  are  constant  wit- 
nesses fbr  the  king  againft  the  papists  ;  and 
they  have  been  tempted  to  unsay  what  they 
have  said  :  How  does  that  contradict  what  they 
say  now? 

ColL  I  suppose  they  say  they  have  been 
tempted  to  turn  the  pkrt  upon  other  people,  and 
to  make  a  plot  upon  the  Protestants. 

X.  C.  /.  They  hare  been  temnted,  they  say, 
by  tiie  papists,  to  misay  what  ttiev  hare  said ; 
buttbe  piry  heard  it  read,  and  will  g^ve  it  its 
doe  weight*.  Will  you  ask  Mr.  Oates  any  ques- 
tions P 

Coll.  What  do  you  know  of  Mr.  Tuihervile  f 

Oates.  An  to  Tdrbervile,  my  lord,  a  Httle  be- 
fore the  witnesses  were  sworn  at  the  Old- Bailey 
I  met  with  Mr.  Turherrile, I  was ba  coach, btst 
seeing  Mr.  Tnrbervile,  I  stept  oot  of  the  coadi 
and  s{K>ke  with  him  ;  for,  heating  that  he  was 
a  witness,  I  did  ask  him,  whether  he  was  a 
witness  or  no  against  CoUedge  f  Mr.  Tnrber- 
vile  said,  he  would  break  any  one's  head  that 
should  say  so  against  him  ;  fbr  he  neither  was 
a  witness,  nor  could  give  any  evidence  against 
him.  So  after  he  came  rrom  Oxon,  T  met 
with  Mr.  Turberr ile  a^in ;  and  hearing  he  had 
heen  there,  I  asked  him  if  he  had  any  thing 
against  CoUedge  P  He  said,  yes,  he  had  be«fn 
sworn  before  the  grand  jury:  tSajd  I,  did  not 
you  tell  me  so  and  so  P  Why,  said  be^,  the  pro- 
testant  citizens  have  deserted  us ;  and  *  God 
damn  him,'  he  would  not  starre. 

X.  C.  J.  WouW  he  say  so  to  jron  f 

Oates.  Yes,  my  lord,  he  said  thoSe  rktj 
Tfords. 

S^.  Jeferies.  It  is  Mr.  Oat^  «iyitig,  it^ 
Mr.  Tarbervile'g  oath. 

Odtes.  Sereral  times  be  cKd  rt'peat  it ;  hot 
xvhen  I  aHl<ed  him  what  he  had  sworn,  he  said 
I  am  not  bound  to  satisfy  peoprtc*fe  ruricsities. 

X.  C.  J.  What  say  j^ou  to  it,  Mr.  Tmher- 
tile? 

Xurh.  My  lortf,  the  first  psfrtofflie  doOtor's 
discourse  in  part  is  true  ;  1  >net  liim  just  at  n^ 
lodgings,  and  the  doctor  alighted  out  of  ms 
coadi  imd  spoke  to  ficie,  and  invh^  Yne  to  come 
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nktrv  of  the  chorch  of  Engluid,  and  these 
wonu  do  not  become  a  mioister  of  the  gospel : 
His  reply  was, '  God  damn  the  gospel.'  This 
is  troth,  I  speak  it  in  thepresenee  of  God  and 


to  my  old  friends ;  for  he  told  me,  they  had 
some  jealousy  that  1  was  not  true  to  them: 
And  he  told  me,  if  I  would  come  to  the  King's 
Head  club,  I  should  be  reoeiTed  with  a  great 
deal  of  kindness:  And  never  aflerwards  did  I 
speak  with  the  doctor  a  tittle  about  any  en- 
denoe. 

X.  C.  J.  He  said,  you  said  you  would  bredk 
any  one's  head,  that  said  vou  were  an  evi- 
dence against  CoUedge ;  mr  you  were  not, 
.nor  could  be. 

Turh,  There  was  no  such  thing  said  by  me. 

Att,  Gen,  Upon  your  oath,  did  you  tell 
him  so? 

Turb,  Upon  my  oath,  I  did  not. 

Bet),  Jeffiric$.  Did  you  teU  him  that  other 
passage,  when  you  swore  you  would  not  starve  f 

2Vr^.  No,  I  did  not. 

Oatet.  Upon  the  wonl  of  a  priest,  what  I 
say  is  true.  My  lord,  I  do  say,  as  I  am  a  mi- 
nister, I  speak  it  sinoerelv,  iii  the  presence  -of 
God,  this  gentleman  did  say  these  words  to 
me  ;  which  made  me  afraid  of  the  man,  and  I 
went  my  ways,  and  never  spake  with  him  al- 
terwuxls,  nor  durst  I ;  for  I  thought  he  that 
would  swear  and  curse  after  that  rate,  was  not 
fit  to  be  talked  with.  ^ 

X.  C,  J,  It  is  very  improbable  that  he  should 
say  so  to  you. 

2Wr6.  I  always  looked  upon  Dr.  Dates  as  a 
Tcry  ill  man,  and  never  woukl  converse  much 
witnhim. 

X.  C,  J,  Will  you  ask  him  any  thinff  more  ? 

Coll.  Do  you  know  any  thing  of  the  rest, 
^doctor  f 

Gates,  I  know  nothing  of  Tiubervile  fur- 
ther, but  that  he  did  present  this  petition, 
wherein  he  says,  ha  lays  under  great  temp- 
tations to  go  on  the  other  side,  and  accuse 
some  Protestants.  And  truly  till  I  heard  he  was 
.  an  evidence  at  Oxon,  afWr  what  he  had  said  to 
me,  I  did  not  bdieve  it. 

AtL  Gen,  Dr.  Dates,  BIr.  Turbervile  hath 
not  changed  sides,  you  have ;  he  is  still  an 
•vidence  for  the  king,  you  are  against  him. 

Oates.  Mr.  Attorney,  I  am  a  witness  for 
truth,  against  falsehood  and  subornation  ;  and 
it  can  ptoinly  be  made  to  appear  there  is  subor-* 
nation  against  the  Protestants.  And,  moreover 
my  lord— — 

X.  C.  /.  Mr.  Dates,  you  would  do  wdl  to 
explain  yourself. 

Seij.  le/fenes.  If  there  be  any  subornation 
relating  to  Mr.  Turbervile,  or  any  of  the  other 
witnesses  that  have  now  sworn  against  CoUedge, 
make  it  out,  doctor. 

Oate$.  There  is,  my  kird,  and  there  will  be 
mad^  further  to  appear  in  time  to  come.  To 
my.  own  knowledge,  as  to  Mr.  Smith,  Mr. 
CoUedge  and  Mr.  Smith  had  some  provok- 
ing words  passed  betwixt  them  at  Richard's 
Coffee-house,  and  Mr.  Smith  comes  out 
and  swears,  *  God  damn  him,  he  would 
have  CoDedj^s  blood.'  So,  my  lord,  when  I 
met  hun,  saidl,  Mr.  Smi^  you  profess  your- 
self to  be  a  priest,  and  have  stooa  at  the  altar, 
and  noir  you  intend  to  take  upon  you  the  mi- 

7 


man. 


X.  C.  J,  Can  you  say  any  thing  of  any  of  the 
other  witnesses  ?  « 

Oates.  As  for  Mr.  Dugdale,  I  was  en- 
gaged for  him  for  SOL  for  lut  Lait-assizes,  he 
wanted  money  to  go  down  to  the  assizes,  having 
paid  some  deots,  and  paid  awa}'  all  his  moni^ ; 
and  so  I  engi^;ed  for  50/.  that  he  borrowed  of 
Richard  the  coffee-man.  Aher  he  came  from 
Dxon,  I  called  upon  him  to  hapten  to  get  his 
money  of  the  Lords  of  the  treasury,  which,  as 
near  as  I  remember,  was  ordered  him  upon  his 
petition,  for  so  I  heard.  And  that  time,  said  he. 
Sir,  I  hear  there  is  a  great  noise  of  my  being 
an  evidence :  against  whom,  said  I :  against 
several  Protestants,  my  lord  Shaftsbuiy,  and 
others :  Said  I,  I  never  heard  any  thing  of  it : 
says  he,  there  is  nobody  haih  any  cause  to  make 
any  such  report  of  me,  for  I  eall  God  to  witness 
I  know  nothing  against  any  Protestant  in  Eng- 
land. AfW  that  I  met  with  Dugdale  at  Rich- 
ard's coffee-house,  and  pressing  him  for  the  mo- 
ney, and  he  sayinsj^  he  had  it  not  just  then,  but 
would  pay  it  in  a  little  time,  Mr.  Dugdale,  said 
I,  you  nave  gone,  I  am  afraid,  against  your 
conscience,  I  am  sure  against  what  you  have  de- 
clared to  me.  Said  he,  it  was  all  along  of  ColoQd 
Warcop,  for  I  could  get  no  money  dse.< 

Att.  Gen.  Mr.  Oates  is  a  thorough-paced 
witness  against  all  the  king's  evidence. 

Serj.  Jeff  cries.  And  yet  Dr.  Oates  had  been 
alone  in  some  matters,  had  it  not  been  for  some 
of  these  witneanes. 

Oates,  I  had  been  alone  perhaps,  and  perfaapa 
not;  hut  yet  Mr.  Serjeant,  I  had  always  a 
better  reputation  than  to  need  their'a  to 
strengthen  it. 

Serj.  Jefferks,.  Does  any  man  speak  of  your 
reputation  ?  I  know  niobooy  dees  meddle  with 
it;  but  you  are  so  tender  P 

Coll,  Sir  George,  now  a  man  is  upon  his 
life,  I  think  you  do  not  do  well  to  adront  his 
witnesses. 

Seirj.  Jefferies.  I  do  not  affront  him ;  but  now, 
my  lord,  pray  nvc  us  iea%-e  to  call  our  wit- 
nesses.   Mr.  Sduih,  pray  stand  up. 

X.  C.  /.  Mr.  Smith,  do  you  hear  what  Mr. 
Oates  hath  said  ? 

Smith.  No,  my  Lord. 

X.  C.  J.  Then  s]>eak  iC  ajpun,  Mr.  Gates. 

Oates,  Yes,  my  lord,  I  will  speak  it  to  his 
face.  He  said  opming  out  of  Ricnard's  Coffee- 
House,  they  having  had  some  provoking  words, 
as  I  understoud  when  I  came  in,  God  damn 
that  CdUedge,  I  will  have  his  blood :  and,  my 
Lord,  when  I  did  reprove  him,  and  said  to  htm, 
Mr.  Smith,  you  have  been  a  priest,  and  stood 
at  the  altar,  and  intend  to  be  a  minister  <^the 
church  of  England  ;  tliese  words  do  not  become 
a  minister  of  the  gospel ;  and  he  replied,  God 
damn  the  gi»pel ;  and  he  went  away. 

X.  C.  J.  What  say  you  to  it,  Mr.  Smith  f 

Smith,  Not  one  word  ofthis  is  true,  upon  my 
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fMlb.  Itisawoaderfiil  thhiff  ^tob  should  si^ 
%ki9«>f  ne;  but  I  wiU  Buffietimtly  prore  it 
mgmtM  joa»  thit  you  hare  oonfbanded  the  gvw- 
'P«I,  Aftd  denied  thi&diTinitytoo. 

Bttj^Jeff.  Mr.  Dugdale,  you  heard  whet  WIS 
aaid  ttgutaAjon. 

Gates,  My  lord,  now  Dugdtle  is  oome,  I 
•win  teJl  yoa.80iiiethiii(y'  more.  There  was  a 
tepovt  given  •out  by  Mr.  Dugdale's  means,  that 
Mr»  Dugdski««s  poisoned;  and  in  troth,  my 
lord,  H  was.  hvl  the  Pox.  And  this  sham 
.pasted  thfonghottt  the  kingdom  in  out  intelli- 
9Bncea ;  and  this  I  will  make  appear  by  the 
phYvcianthat  cored  him. 

fieri.  J^erie$.  That  is  but  by  a  thirdkand. 
Oaiet,  He  did  confess  iliat  be  had  an  old 
.«ia{k,  and  yet  hn  ^w^  put  ne  waii  poisoned ; 
Imt  now,*  my  kml,  as  to  what  I  said  before  of 
faim,  1  was  engaged  for  ^0/.  lor  Mr.  Dugdale ; 
do  you  mmitmr'^Dugd.  1  do/>wD  it. 

Oates,  i  did  press  upon  you  to  hasten  the 
payment  of  it^XHij^ci.  Yes,  yon  did. 

Oat€i.  And  did  not  you  oome  to  me  and 
tell  me  them  was  a  noise  of  your  beiDgan 
Cfvidenoe?  Il  was  in  time  jnst  before  my  ioid 
ShaAssbdrv  wns' taken  up. 

Dugd.  inevir^Fnoke  to  yoia  till  you  spake 
•'tome. 

Oate§,  My  lord,  he  came  and  sakl  to  me, 

Ikereia  a  notaeof  my  being  an  evidence;  now 

IfaadBOthelud  it  ihen,  but  the  day  after  I  did 

kevit ;  and  I  did  justify  Mr.  Dugdalt,  beeaofte 

ha  had  said  to  me  that  he  had  nothing  against 

m^  protestaat  m  Bnghind.    80  I  did  stand  up 

•invindioalion  of' him;  but  my  lord,  after  be 

•had  flwave  at  the  Old  Bailey,  1  met  him  aeain 

add  pitnsed  him  for  the  mooey,  and  urgedfailn 

trilb  it,  why  he  had  sworn  against  CoUt^dge, 

.wkeabefaadloldmesonnilsobelbre;  andbe 

aaid  it  was  all  along  of  Colonel  Warcup,  Vor  he 

eonld  not  get  his  mdiiey  else;   and  colonel 

Warcup  didoromise  he  should  have  a  place  at 

the  citslom  house. 

Dfd.  Upon  the  oath  I  httve  taken,  and  as  I 
hope  for  salvation,  it  is  not  true. 

Hm»JeJkHes.  Here  is  Dogdafe^s  oath  against 
Dr.  Oates's  saying. 

Osfef.  Mr.  teyeant,  youskall' hearofthu 
in  another  place. 

Att.  Gen,  It  is  aa  unhappy  thing  that  Dr. 
Oatea  riionkl  4»Bie  in  against  these  men  Miat 
supnoTtcd  his  evidence  b^ore. 

l>ugd.  My  lovd,  I  say 'further,  if  any  Doo* 
tor*  will  come  forth,  aiid  say  he  cored  me  of  a 
ciapor  any  such  thing,  t  wiH  stand  guilty  of  all 
that  is  impaled  to  me. 

Xm  C  X  Mr.  Colledge,  will  you  call  any 
other  witnesses  ? 

Coll.  My  levd,  i  thndt  this  is  not  &ir  dealing 
with  a  man  ior  iiB4i£n ;  because  these  men  be 

t  ^S}t,  Lower,  the  most  anlsd  phytioian  then 
in  London,  proved  it  at  the  council  board  both 
-by  kin  bilk,  and  by  the  apothecary,  that  he  had 
bamufeidevinifle  m  his  mc|ds  fot  mat  dissM ; 
whk*li  wassueka  Blurnpon  Dugdale's  credit 

'  Iket  he  MS  awemsed  otfkit  witneif  more. 

VOlUVlllt  « 


upon  ibeir  oaths,  and  deny  the  4hkiffB  aeam 
that  my  witnesses  prove;  tiierefore  woat  tney 
swear  must  needs  be  taken  for  truth :    But  if 
my  witness  comes  and  says  such  a  thing  upon 
the  word  of  a  minibtcr,  and  in  the  presence  of 
God,  and  which  he  is  ready  to  maintain  by  an 
oath,  sure  it  is  not  to  stand  for  nothing,  nor  to 
be  hooted  out  of  court,  because  Mr.  Dugdale 
denies  it  uoon  his  oath ;  I  do  suppose  he  will 
not  acknowledge  it.    But,  my  lord,  I  am  the 
prisoner,  and  cannot  be  heard  as  a  witness  for 
myself:  But  God  is  my  witness ;  he  hath  said 
a  ffreat  deal  more  to  me  formerly  ;  and  he  hath 
told  me,  when  1  have  seen  him  with  Warcup,  and 
asked  him  why  he  kept  company  with  Warcup, 
and  otbi^m ;  said  he,  I  know  they  are  suspected 
men,  but  I  must  keep  company  with  them  to 
get  ray  money;   wliat,  would  you  have  me 
starrer    And  when  I  lent  him  money  out  of 
n^  pocket,  and  trusM  him  with  my  bone,  I 
dnn'd  him  for  money  and  could  not  get  it;  said 
I,  Will  you  pay  me  the  6/.  I  lent  you  ?   He 
put  me  off;  said  he,  I  shall  have  it,  ior  the  At- 
torney General  hath  mtde  up  his  accounts,  and 
is  very  kind  to  me.    Why  then,  said  1,  why 
have  you  it  not  ?  sakl  he,  ne  is  my  friend,  and 
I  do  not  question  the  getting  of  it ;  but  here  is 
new  worx  to  be  done,  su(£  work  as  my  con- 
sdeace  will  not  serve  me  to  do ;  there  is  mOfe 
roguery, ,  thny  will  never  have  dnne  ploUing, 
9m  counierplottiag ;    hut  they  will  make  a 
thousand  plots  if  they  can  destroy  the  real 
<^ne. 

JL.  C.  J.  Can  you  prove  this  now  ? 

Coll.  No,  it  was  spoken  to  myself;  and  nd* 
body  waa  W  ^ut  myself. 

JL  C.  J.  Than  you  should  not  ^peak  it  .  But 
you  asked  the  question  whether  a  man  may 
not  be  bekeved  upon  hiA  word,  aa  wdl  as  he 
&at  is  upon  his  oatn.  Your  witnesaea  are  not 
upon  their  oaths,  bnt  they.  may.  be  .witnesses, 
and  their  weight  is  to  be  left  with  the  Jury;' 
they  will  consider  how  improbable  it  is,  that 
these  men  should  come,  three  men  to  dbe 
man,  and  all  of  them  should  '  speak  that 
whieli  Wonkl  juake  themMidves  rogues  and 
viUains ;  and  that  one  man  of  them.  Smith, 
should  say.sneh  vile  words,  as  'God  damn 
him,  he  would. have  his  blood;*  and  *■  God 
damn  the  Goii|)el :'  That  Dugdale  dumld  con- 
fess he  was  wxtmghl  upon  by  Warcup  to  testify 
against  his  conscience;  and  that  Turbervila 
should  say  to  that  ■  purpose,  he  would  not 
starve;  tb0v  iiate aworp the  contrary^  and  so 
there  are  aU  these  three  men's  oaths  against 
one  raan^s  affirmation ;  but  it  must  be  lef\  to 
the  jdry. 

Coil.  There  is  his  affinnation  against  what 
diey  three  say.  He  charges  every  one  of 
them,  add  'tis  but  the  single  denial  of  «vevy 
one  ol'  them  to  his  charge. 

L,  C.  J.  ^Tis.  impQsnbte  diey  ahould  own   , 
thaiiaehesauekviHainsto  him. 

Dates.  They  must  be  so,  if  they  will  do  what 
tk^  have  ToAerttkak,  i  hope  my  wovd  will 
be  believcil  a*  soon  9m  their  oathUi  * 

CW/.  h  n  nut  to  be  thoMght,  bnt  wb«ii  Ady  ' 
2  T 
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baTe  nwom  so  against  me,  they  wUl  deAy  any 
each  thin^  when  they  are  charged  with  it; 

£.  G.  J.  Hove  you'dtone  with  yonr  wit- 
nenesP    O  will  you  call  auy  more  P 

;CoU.  What  is  said  npon  an  holiest  roan's 
word  in  the  face  of  a  court,  is  certainly  to  he 
believeil  as  well  as  what  is  sworn. 

jL.  C.  J.  'Tis  a  testimony,  thai  is  most  cer- 
tain, and  must  be  left  to  the  Jury,  they  must 
weinrh  one  l^;ainst  the  other,  fiut  pray,  Mr. 
Colledge,  will  you  call  your  witnesses,  for  it 
begins  to  gfrow  late  ? 

Coll.  There  is  Mr.  Wilmore,  that  was  a 
ihaterial  witness  for  me,  who  was  foreman 
of  the  Grand  Jury^  that  would  not  find  the  bill 
upon  this  evidence.  What  he  had  to  say  I 
don't  know,  hut  I  am  informed  it  was  very 
material  for  me. 

L.  C.  J,  It  .will  be  enough  for  him  to  clear 
himself^  tor  he  is  <^arged  with  Htgh->Treason, 
and  by  two  witnesses  too. 

CoU.  Call  Alexander  Blake. 

Jr.  C.  J.  What  do  you  ask  him  P 

ColL  00  yon  know  John  Smith  P 

Blake,  Yes,  Sir. 

ColL  Pray  will  you  teU  the  court  what  you 
know  of  ifonn  Smith. 

Blake.  I  suppose  you  mean  this  gentleman, 
Mr.  John  Smith,  g^nt.  came  to  me  one  morn- 
ing, and  told  me  there  was  one  Haynes  under 
examination,  and  this  Haynes  had  discovered 
very  material  thin^  against  some  great  per- 
sons :  This  passed,  and  within  few  days  alter 
I  met  Mr.  Smith  at  the  Exchange  Coffee- 
house, and  having  saluted  him,  I  desired  him 
to  drink  a  glass  of  wine,  and  so  we  t^ent  to  the 
Sun-Tavern,  and  when  we  woe  there,  I  asked 
him,  what  his  sense  was  of  Hajrnes  and  his  dis- 
covery P  Said  he,  'tiB  a  Sham-Phit:  I  asked 
him,  what  he  meant  by  that  l^an^lot:  Said 
he,  it  is  a  Meal-Tub-Ptot.  This  ia  aU  that  1 
know. 

L,  C.  J.  Would  you  ask  him  any  tiling 
else  P 

Blake.  I  know  nodung  more. 

Coll.  Do  you  know  any  thing  of  Turhervile 
oi'Duffdaler 

Biake.  Sir^  I  have  no  aoqusintancewitfa  him, 
nor  desire  it:  But  I  was  acquainted  with  this 
gentleman,  Mr.  Smith,  I  know  him  very  wcti. 

Serj.  Jeffl    You  say  welly  stand  down. 

ColL  OaU  Mr.  Sanmd  Smith. 

L.  C.  J.  What  ask  you  hhnP 

€M  What  he  knows  of  Mr.  Smith. 

S.  Smith,  Mr.  John  Smith  and  I  have  had 

an  intiniQcy  and  acquaintance  several  months, 

and  since  Mr.  John  Smith  swore  at  the  Old 

Bailey  against  Mr.  Ccdiedge,  and  was  gone  out 

^  of  town,  several  people  have  talked  with,  me 

^   coneerainghim ;  and  asking  me  what  I  thought 

of  himP   I  told  them,  I  ^eved  he  was  an 

honest  man ;   however  I  would  not  bdieve 

otherwise  till  I  knew  a  reaaan  of  it.    They 

toMme,  that  be  had  sworn  aojainst  Mr.  Col-* 

ledge,  that  he  was  to  seisBe  Ae  &ag  at  the  par« 

liament  at  Oxibrd,  and  that  fheie  was  1,500 

*    fttfrda  of  powder,  ami  it  was  to  caoy  on  a 


Preshf  terian  Plot:  Said  I,  I  will  never 
it,  and  the  rather  because  he  hath  said  to  me 
'often,  there  was  a  Popiah  Pkit,  but  be  doea  not 
believe  any  Presbyterian'  or  Protestant. Plot; 
and,  said  J,  further  as  to  his  giving  any  evi- 
dence with  Irishmen,  I  believe  it  len  for  thai, 
for  I  have  heard  him  often  say,  they  were  a 
company  of  rogues  that  had  done  the  Pkt^- 
testant  interest  more  harm  than  ever  they  could 
do  it  good^  and  bid  me  have  a  care  of  cominfi^ 
into  their  company,  and  many  other  «iob 
things  that  Mr.  Simth  here  knows  to  be  tm«. 
Tlien,  my  lord,  when  Mr.  Smith  came  home 
(for  I  was  very  impatient  tiU  he  did  come  home, 
to  hear  every  day  such  things  said  against  hiili) 
I  went  to  Inm  to  see  him.  Saiif  I,  Cousin 
Smith,  I  have  had  great  confironts  about  you 
since  you  went  away,  but  I  hope  vou  can^t  be 
that  ill  man  you  are  represented  to  be,  and 
truly  I  would  be  sorry  it  slioukl  be  so :  Pray, 
couon,  said  I,  I  have  put  every  man  off  with 
this,  that  I  would  susmaid  my  belief  of  you, 
till  I  had  spoken  with,  you  yourself;  what 
is  the  evidence  you  have  given?  They 
say  you  have  sworn  a  PrsAy terian  Plot, 
or  a  Protestant  Pkit,  a  design  of  seising' 
the  king  at  Oxon,  and  of 'so  many  barreb 
of  gun-powder  that  were  provided.  Saya 
my  cousm,  I  did  swear  no  such  thing,  nor 
never  a  word  of  any  such  thing  as  a  PicSestaat 
plot,  or  a  Presbyterian  Plot,  and  pmy  do  not 
believe  it  of  me.  No,  said  I,  I  thought  yon 
could  not  swear  any  such  thing,  becanae  you 
have  said  often  to  me,  you  believe  these  was  no 
such  thing.  1  do  not  believe  it  yet,said  he ;  and 
as  is  whatsoever  Colledge  said,  I  dkl  not  be- 
lieve it,  for  he  did  not  Mieve  it  himself.  And 
Mr.  Smidi  told  me  after  his  return,  that  he 
did  not  know  of  any  Protestant  conoened  in 
the  Plot 

X.  C.  J.  He  dees  not  say  now  it  is  a  Protea- 
tant  Plot. 

S.  Smith,  So  far  from  that,  that  he  told  roe 
after  his  retonii  he  did  not  know  any  Protestant 
concerned  in  the  Plot. 

X.  C.  J.  Mr.  Smith)  thus  I  understand  you  ; 
you  say  that  he  said  to  you,  that  he  had  not 
testified  any  diing  of  a  Protestant  Plot,  nor  did 
believe  there  was  any  Protestant  Pkit,  tor  ha 
did  not  b^eve  what  CioUedge  s^  himsdf :  so 
by  that  disooorse  there  seems  he  did  not  deny, 
but  he  had  testified  against  Mr.  Colledge ;  but 
he  did  not  believe  there,  was  any  ProtMtant 
Plot? 

S.  Smiih.  No,  my.  lord,  he  did  not  deny  but 
he  had  sworn  against  CoQedffe. 

Just.  Janes,  •  Nor  that  what  he  had  said 
against  Colledge  was  true  P 

S,  ■  Smith.  No,  my  knrd,  but  he  did  not  believe 
him,  and  he  thought  CoUedge  did  net  bdieve 
it  himself. 

Seij.  J^,  It  seems  Mr.  Colledge  thinkr  the 
whole  Protestant  interest  eoncemed  in  tdm. 

X.C.  J.  The  qeestion  is,  Mr.  CoUedge, 
what  yon  bad  in  yoitr  mind,  not  what  was  in 
the  mind  of  all  the  Protestanta. 

S.  SmHh.  This»I  da  say,.!  wauMiioiflpeak 
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moreorkfls  thaA  the  trathi  he  did  not  deny  btit 
he  had  heard  CoUege  speak  those  words  he 
swore,  but  he  did  not  beliere  hum,  and  I  think 
Mr.  Smith  hath  sdd  that  at  another  time  before 
Mr.  Chuthier. 

Coii,  If  he  knew  of  no  Protestant  Plot,  it 
was  very  unlikely  that  I  shonld  attempt  such  a 
things  myself. 

&  Smith.  My  lord,  1  find  Mr.  Smith  hath 
been  very  passionate  and  very  ioTetera^  of  late 
against  other  men  that  he  hath  given  me  a 
very  good  repot*  of  before  ;  and  when  I  was 
talfingof  this,  I  was  saying,  if  it  be  true  that 
people  say  of  you,  a  mnii  goes  in  danger  of  his 
tile  to  eon?erse  with  you.  Mr.  Smith,  said  he, 
I  do  not  care  for  all  the  men  between  Wapping 
and  Cbaring-Cross,  there  is  never  a  man  tliat 
will  forbear  my  compaby,  butwouhl  do  or  say 
as  much  as  CoUedge  hath  done  or  said. 

/.  S/niths  It  is  true,  and  1  say  so  still. 

CoU,  It  is  a  contradiction  in  itself,  tbat  there 
should  beHueh  a  design, -and  uooe  but  myself 
to  doit.  God  my  righteous  judge  knows  my 
innooency. 

JnsL  Jonei:  You  might  say  those  words  in 
hopes  they  would  be  of  your  party,  and  made 
80  by  your  libels  and  poisonous  pictures. 

Ii.  C.  J.  Come,  call  another  witness. 

CaiL  CaH  Mr.  Tho.  Oardoer.  Bnt  niy  loid, 
how  likely  is  it  that  I  should  say,  that  I 
would  seize  the  king,  when  he,  itaeems,  says, 
he  did  not  believe  there  was  one  man  to  stand 
bymef 

•  JLC.  J.  What  say  you  to  this  gentleman  ? 
Co//.  I  never  saw  him  in  my  lite. 
Gardner,  Nor  I  yon,  Sir. 

Coli.  I  know  notthree  of  all  that  come  here. 
L.  C.  J.  Well,  will  you  ask  him  any  thing  ? 
Colt.  Pray  do  yon  know  Mr.  Smith  P 
Gardner.  Yes. 

•  C^IL  What  do  you  know  of  him  P  Can  you 
say  any  thing  concerning  this  matter  tbat  is 
sworn  against  me  of  treason  ? 

Gardner.  My  lord,  that  day-fortnight  I 
think  it  was,  Mr.  S.  Smith,  the  gentleman  that 
was  just  now  tip  before  me,  sent  tor  ine  to  the 
Rummer  in  Uoeen*Stpeet,  to  drink  a  glass  of 
wine,  where  when  I  came,  I  tbund  him  and 
Mr.  J.  Smith,  that  .is  here,  >ihom  they  call 
NarratiTe  Smith,  talking  very  briskly  concern- 
ing oneCoUedge,  I  suppose  that  is  the  gentle- 
man, and  the  jury  that  acquitted  him,  and  he 
said  that  two  or  three  of  the  jurymen  were  ras  • 
cals  and  villains  ;  and,  savS'  be,  they  talk  up 
and  down  the  town,  as  if  I  did  intend  to  sham 
the  Popish  Plot,  and  to  make  a  Protestant  Plot, 
which,  said  he,  I  vow  to  God,  and  I  will  justify 
ft  befbre  G^  and  all  the  worid,  tliat  I  know  of 
no  Protestant  Plot,  nor  is  there  any  Protestant 
concerned  in  a  Plot  to  ray  knowledge,  but  this 
Colhidge,  and  upon  his  trial  1  believe  he  will 
be  tawAe  appear  to  be  more  a  Papist  than  a 
Protestant :  but,  says  Mr.  Smith  to  him,  now 
yon  are  known  to  lie  a  witness  in  this  case,  it 
will  be  a  dangerous  thing  for  a  man  to  converse 
with  you. 

Call,  WiU  it  be  nvw  knows  that  I  am  a 


so  in  this 
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worid. 

Gardner.  Says  he,  I  care  not  what  all  the 
wofM  says  of  me,  and  I  do  not  value  all  the 
men  fimm  Wapping  to  Charing-Cross,  but  that 
man  that  will  ahun  my  company,  will  say  -and 
do  as  much  to  the  king  as  Cdledge  hath  done. 
But  then  I  was  saying,  methinks  it  seems  an 
improbable  thing,  that  such  a  man  as  CoUedge 
should  seize  upon  the  king,  or  provide  1,600 
barrels  of  powder,  and  those  other  things. 
Upon  my  jvord,  said  he,  with  some  passion, 
clanping  his  hand  upon  his  boeast,  when  Mr. 
Colledge  did  say  it,  I  did  not  believe  a  word  of 
it,  and  upon  my  faith  I  believe  Colledge  him- 
self did  not  believe  it  when  he  told  me  so. 

ColL  Do  you  know  any  thing  more,  Sir  ? 

Gardner.  No,  indeed,  Air.  Colledge. . 

ColL  Call  Dr.  Oates  again. 

/#.  C.  J.  Well,  what  say  you  to  him  f. 

ColL  Pray  Dr.  Oates,   Mr.  Smith  charges, 
me  that  I  diould  speak  some  treasonable  words 
that  time  that  alderman  Wilcox  guFe  you  a 
treat  at  the  Crown  tavern ;  you  were  there, 
and  pray  how  long  agfo  was  it  i* 

Oale$.  My  lord,  1  neai-d  Mr.  Smith  speaking 
of  it  at  the  Old  Bailey,  and  if  you  plea^ie  to  take 
notice,  it  was  thus  :  this  summer  was  twelve- 
month,  or  I  am  sure  a  great  while   before 
Christmas,  the  alderman  haid  invited  me  several 
times  to  ^ve  me  a  treat,  and  1  had  not  time, 
other  business  calling  me  off;  but  finding  a  time, 
I  sent  him  word  I  would  come  and  see  him. 
He  said  he  was  a  brewer,  and  troubled  at  home 
with  customers,  but  he  would  give  me  a  dinner 
at  the  Crown  tavern  without  lemple-Bar,  that 
was  the  place  fixed  upon ;    there  was  Mr. 
Smith  the  counsellor,  who  had  been  service- 
able to  me  in  several  instances,  I  did  get  him  to . 
go  along  with  me,  i^d  Mr.  CoUedge  was  with 
us,  and  I  heard  Smith  swearing  at  the  Old- 
Bailey  that  Mr.  Colledre  and  he  had  discoursed 
from  the  Rainbow  ooifee-house  where  we  met, 
and  went  together. 

CoU.  There  1  was  invited  by  alderman 
Wilcox. 

Oata,  But  my  lord,  I  will  tell  my  story,  I 
am  not  to  tell  Mr.  Smith's.  Colledge  did  tell 
me  he  was  invited ;  said  I,  you  sliall  be  wel- 
come as  far  as  I  can  make  you  weksoue.  So 
Colledge  and  1  went  together  from  the  Rain- 
bow coffee-house  to  the  Crown  tavera :  now 
indeed,  Colledge  was  very  pleasant  and  merry, 

Sd  as  I  think,  the  discourse  between  the 
linbow  coffee-house  and  the  tavern  was  be- 
twixt Mr.  Colledge  and  me;  for  Mr.  Smitli 
stayed  somewhat  behind,  or  walked  before,  I 
cannot  tell  whioh :  when  we  came  to  the  Crown 
taveiii,  we  did,  to  divert  ourselves  till  dinner 
came  up,  enter  into  a  philosopkioal  discourse 
with  one  Mr.  Savage,  who  was- formerly  a 
Romish  priest,  but  this  Savage  is  since  par- 
doned by  the  king,  and  is  a  member  of  the 
Church  of  England,  and  hath  been  professor 
of  divinity  and  philosophy  beyond  sea.  This, 
as  1  remember,  was  tne  discourse  before  we 
dined,  till  we  went  to  dinner ;  it  was  ooocero' 
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iqgrtheenteofletr  God,  irficdMr  «tet  coM 
be  proved  by  natural  demonstntioB,  and  whe* 
tiier  or  no  nie  aonl  w^  inunortel.  My  lord, 
aftar  dinner.  Smith  went  away,  1  did  not  bear 
tbe  leaat  dieooiirBe  of  any  such  things  as  be 
speaks  of,  and  Mr.  Smith  and  CoUedse  bad  no 
discoorse  in  my  hearing  from  the  cmfee-bouse 
to  tbe  ta¥ern ;  and  wh«i  we  were  in  the  tavern, 
we  did  diacooree  about  those  Iwo  points. 
Connaellor  Smith,  my  lord,  will  jfustify  a  great 
deal  of  this,  and  my  brother  too,  who  was  with 
us.  But  when  I  heard  Mr.  Sinith  swear  as  be 
did  abont  this  matter  at  the  Old  Bailey,  I  did 
really,  my  lord,  in  my  conscience,  look  upon 
him  to  be  forsworn  in  that  particular. 

Serj.  Jeff.  And  he  does-swear  yon  are  oat  in 
this. 

X.  C.  /.  Will  you  ask  him  viy  oNRre  ques- 
tions.^ 

Oatetj,  If  your  lordship  please,  he  speaks  of 
Sir.  Wilcox  to  be  a  roan  that  contri)Mites 
money  to  buy  arms,  powder  and  shot  I  think, 
sir  Oeoive  Jeflbries  knows  alderman  Wilcox  is 
a  man  of  another  empbyment. 

Sen.  Jeff.  Sir  Georgfe  Jefferies  does  not 
iiltend  to  be  an  evidence,  I  assioie  yon. 

X.  C.  J.  Do  you  ask  him  any  more  qnes- 

tiODS? 

Oaiu.  I  do  not  desire  sir  George  Jeiferies 
to  be  an  evidence  for  me,  I  had  -credit  in  par- 
liaments, and  sir  George  had  disgrace  in  one 
of  them.* 

Sefj.  Jeff.  Your  servant,  Doctois  you  are  a 
witt^  man,  and  a  phikMopher. 

C&//.CaU  Mr.  fbo.  Smith. 

X.  C.  J.  What  would  you  ask  of  him  now  ? 

Coll.  Gonnsellor  Smith,  hei«  is  John  Smith, 
or  Naimtive  Smith,  whkh  you  please  to  eall 
him,  hath  cbar^  roe  with  speaking  treason  at 
our  going  to  dmner  at  Mr.  Wilcox's ;  I  it*- 
meraber  yon  were  there,  and  I  think  voo  and 
I)  and  Dr.  Oates  «ad  bis  brother^  and  Mr. 
Goodwin  Wharton  went  together ;  I  did  tell 
Mr.  Smith  of  it,  but  1  did  not  sdr  a  step  ont  of 
tbe  coffee-house  with  him,  but  went  away 
befbre  him.  How  long  ago  is  it  since  we  had 
that  dinner? 

•  r.  Smith.  My  terd,  if  your  lordship  please,  I 
do  very  well  remember  Mr.  Ahlerman  Wiloox, 
so  they  called  him,  did  desire  to  give  Dr.  Gates 
a  treat,  with  some  other  of  bis  friends  at  the 
Crown  tavern  wtthovtlVmple-Bar;  but  really, 
my  kml,  as  to  the  certain  time  I  do  not  li- 
m^ber  it,  but  to  my  best  remembrance,  mv 
lord,  It  was  before  Christmas  kist,  and  some 
time  before  Christnm  test.  And,  tny  lord;  I 
was  there  all  the  time  ;  Mr.  Smith  was  at  that 
tane  somewhat  a  stranger  to  me,  something  1 
had  heard  of  his  nam^  and  I  did  stay  tfaeT«> 
^  the  while;  I  remember  Mr.  Alderman 
Wilcox  was  to  go  out  of  town  that  day  ;  and 
trnly,  as  to  any  matter  of  treason,  or  treason- 
able words,  or  any  thing  tending  towards  it,  I 
am  confident  notHing  was,  or  conld  be  spoken, 
and  the  room  was  a  very  small  room,  and  our 
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*  Sea  4  Cobb.  Pari.  Hist.  p.  1916. 


company  dkl  fill  it  i)p,  and  tha  ti44a  was  a^  • 
big,  thai  there  was  Uttle  more  than  for  the  ser- 
vitors to  ga  about;  so  that  any  man  migihi 
easily  hear  from  the  one  ted  of  the  room  to  thi^ 
odier.  I  remember  there  was  some  dieeoarse 
betwixt  Dr.  Gates  and  Mr.  Savage,  who,  I 
think,  hath  been  a  .Jesuit,  and  it  was  aboni 
some  "points  of  philosophy  and  divinity  ;  but  for 
treason,  I  do  not  remember  the  least  of  it,  a^d 
1  am  confident  CoUedge  said  not^  any  thing  at 
that  time  ;  and  my  reason  is  this,  1  ver^  well 
remember  Mr.  CoUedge  did  set  himself  down 
upon  one  side  of  the  table,  and  fell  asleep,  and 
unless  he  talked  treason  in  his  s&e^,  there 
could  not  be  any  such  thing  said,  and  if  it  had 
been  said,  it  woi^d  have  been  heard. 

Att.  Gen.  Mr.  Smith,  did  you  never  hear 
Mr.  CoUedge  speak  an  ilhwordof  the  kiiff  ? 

T.  Smith.  Never  in  my  life.  And  if  1  were 
now  to  take  the  Sacrament  upon  it,  I  oonld 
say  so. 

*Serj.  Jeff.  You  used  to  eonversa  with  him, 
Mr.  Smith,  did  he  never  say  any  thkig  liket  it, 
to  you  ? 

T.  Smith.  Good  Mr.  Seijeaat,  you  know  I 
can  take  the  Sacrament ;  pray,  let  ua  have  nf» 
reflections. 

Serj.  Jeff.  Who  dki  reflect  upon  yo«  ?  I  did 
not  reflect  upon  too.     . 

Jast.  Jones,  mr.  Smith,  did  he  never  delifar 
you  any  of  those  pictursa  ? 

T.  SmUh.  No,  Sir,  he  never  did. 

Coli.  Good  sir  George,  do  not  reflect  um 
my  evidence.  It  seems  Mr.  Sudlh  is  mimceii 
in  the  time ;  for  ha  says  it  was  at  Christmas  ; 
but  Mr.  Smith  savs  it  was  soma  time  before.  • 

X.  C.  /.  Mr.  Smith  does  not  say  so,  the  cer- 
tain time  hecannotteU  exLcdy ;  bat  your  wit- 
nesses say  it  was  then. 

T.  Stnith.  I  do  speak  as  much  as  if  I  were 
upon  my  oath  ;  and  1  do  know  what  ap  oath 
is,  I  thank  Gad,  and  what  it  is  to,  speak  before 
a  Court  of  judicature ;  and  i  know,  and  do 
speak  truth  as  roudi  as  if  I  were  upon  my 
oath ;  and  I  do  say  I  did  net  hear  CoUedge,  or 
any  ane  else  that  was  m  that  company,  at  that 
time,  speak  any  thing  refleQtin|^  upon  the  kingn 
and  gnovemment,  or  any  thvg  tending  to- 
wardsit. 

Just.  Jones.  Can  yea  remember  matter  so 
distinctlv,  which  Dr.  Gates  says  w^s  a  year, 
and  half  ago  ? 

L.  C.  J.  No,  this  summer  was  twalve-month. 

Just.  Jones.  And  can  you  tdlao  long  ago, 
not  only  your-  own  actions,  but  testify  to  all 
other  menS  actions  too  that  were  in  the  room  f: 

T.  Smith.  I  cannot  teU  what  Ih.  GaM'a 
ifi^ory  is  as  to  the  time ;  bat  I  remember 
the  place,  the  occasion,  and  the  peraana  that 
were  there. 

Just  Jones.  And  yon  take  unon  you  to  have 
such  a  perfect  memory,  as  to  tne  acdanaof  all 
the  .persons  that  were  m  the  room. 

T.  Smith.  I  do  not  speak  cf  all  that  was 
done,  but  I  say,  I  remember  ao  such  thing  that 
was  said,  and  I  believe  no  sudi  thing  was  said, 
and  I   hava  ginen  yoa  najr  rmmain  ally. 
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But,  ny  krd,  thai  which  I  say  fiiftfi^r  for  Mr. 
CoUed^pey  is  this }  I  do  heajr  sonwthipg  dm* 
t^dedy  as  if  he  provided  arms  to  go  ti>  dstocd* 
I  hare  known  him  these  three  years,  or  there^ 
abouts ;  and,  my  lord,  I  do  kno)«'  that  he  ^id 
usually  ride  with  a  case  of  pistols  hdforo  lum. 
An4  hefore  that  time  I  had  oocasioa  to  bor* 
row  his  horse  of  him,  at  the  election  for  West- 
minster the  last  parliament  that  sat  there,  and 
I  had  it  then  with  a  case  of  pistols.  I  likewise 
borrowed  it  at  iltichaelmas  last,  the  same  home 
and  the  same  pistols  they  were,  I  did  at  the 
name  time  see  a  suit  of  sUk-amiour,  whidi  he 
told  me  he  did  provide  against  tlie  papists  i  for 
iie  said,  he  did  expect  we  should  have  a  brash 
with  them.  Said  I,  do  not  trouble  yourself  for 
that,  they  dare  not  meddle  ;  said  he,  they  will 
do  no  hwrm.  And  as  1  remember,  it  was  a 
sttilof  armonr  made  of  silk  to  w^ar  under  a 
coat. 

ColL  It  was  silk-armour  only  for  the  thrust 
of  a  sword.  And  I  assure  vou,  my  lord,  1  had 
l»nt  onesuit,  but  one  case  or  pixels,  aqd  hut  one 
horse.  I  had  two  before ;  but  they  did  not 
then  make  a  traitor  of  me,  that  waa  all  that 
ever  1  had ;  but  if  I  had  ten  horses,  and  nerer 
so  many  aimoura,  I  dedare  it  npon  my  sahn- 
tion,  I  mtended  it  for  nothing  but  agamst  the 
papnts,  if  tfaevsbookl  make  a  disturbance;  and 
whatever  I  dio,  w^i  with  that  design,  and  truly 
hy  the  grace  of  God,  1  would  not  have  been 
the  last  man  then ;  bnt  I  see,  whatever  I  pro* 
vided  myself  with  for  that,  they  have  turned 
b  all  another  way,  that  it  m»y  he  behoved  the 
Pmfeestanls  were  against  the  king  and  the  es- 
lablisbed  government. 

.  I^C  f.   Those  observations  mav  be  pro- 
per Ar  you  at  last.     Go  on  now  with  your  evi- 


Call.  My  lord,  I  amnota  man  of  thaigreat 
memory,  I  may  fo/get  it,  and  therefore  1  apeak 
it  now  whilst  I  think  on  it. 

L»  C,  J.  Sec  it  down  in  your  paper. 

ColL  Smith  saya,  1  talked  with  him  com- 
ing from  Rkhard^s  Coffee-bouse  tiU  we  came 
loathe  tavern ;  Idodechire  it,  I  went  »iray 
bdbre  him^  and  went  away  with  I>r.  Oates. 
.  L.  C.X  Ask  Mr.  Smith  that  ^iiestieD,  ii'you 

CcU.  Pray,  sir,  do  you  kdow  who  went  to- 
gether thither. 

T.  ^miih,  I  dare  not  undertake  to  say  that, 
I  cannot  Idl  whether  he.  went  from  the  Rain- 
bow-Coffee-house with  us,  or  no. 

CoiL  He  says,  after  we  had  dmed,  we  di- 
'  ourselves  intocabab,  two  and  two  tO|^- 
ther  ;  I  do  deolare,'it  is  thai  which  is  the  real 
truth,  I M  aaleep  behind  the  table ;  if  any  body 
was  divided,  itb  more  than  I  know  ;  but,  Mr. 
Smith,  you  eaa  tell,  because  he  ays  I  spoke 
treason  lohim  when  I  was  in  the  rooM,  heand 
I  in  ban  cabal. 

T.  Smith,  My  brd,  1  remember  nothing  of 
that^nor  do  bdieve  it ;  for  I  told  you  the  room 
waa  en  little,  that  we  oonld  net  dindeoniaelveo : 
Ami  it  is  hnpoasiUein  auoh  a  little  compass 
when  we  waa  sa  ttttiy  aa  we  wcr^  fourteen  or 


fifteen  of  ua;  it  may  be  one  might  talk  to  ano- 
ther that  was  next  to  him,  but  then  the  com* 
pany  mi^st  hear ;  and  whether  they  did  so  or 
no,  I  cannot  tell,  I  do  not  remember  Mr.  Smith's 
saying  any  thing  to  any  particular  person ;  but 
the  sreat  engagement  was  between  Dr.  Oates 
and  Mr.  Savage,  and  about  some  qu^vtioi^  in^ 
divinity,  and  Uiat  is  the  great  matter  I  took  no- 
tice ot. 

CW/.  However,  my  lord,  I  deohire  it,  that 
was  above  a  twelve-month  ago»  and  I  kpp^ 
your  lordship  and  thie  jury  do  observe,  that  these 
was  no  new  arms  were  found  but  what  were 

Erovided  a  great  while  ago ;  all  that  know  wfim 
now  I  was  never  without  a  case  of  pistohi  and 
an  horse,  though  I  was  but  a  joiner,  and  thfW 
U  no  more  that  you  see  now.  And  to  i^Mii 
Smith  said  about  going  into  cabals,  that  ym^ 
hear  Mr.  SuiiUi  d^es. 

L.  C.  J.  Will  you  call  any  otlier  witneasea  ? 

Coll.  Yes,ifit  please  your  lordship.  Do  you 
know  no  more,  Sir  ? 

r.  S/nith.  I  know  no  other  thing,  if  I  did,  I 
would  declare  it. 

Coll  Call  Dr.  Oates's  brother,  Mr.Samuol 
Gates.  My  kird,  thus,  you  see  Smith's  testi- 
mony is  folse. 

jL.  C.  X  I  donotseethiscontradicta  hisoathf 
for  bespeaks  of  several  timea  that  he  did  speak 
with  you ;  one  was  at  Wilcox's,  which  is  thai 
they  speak  of. 

CoU.  Mr.  Smith  saya,  there  was  onhr  that 
great  discourse  going  on  in  the  room,  and  th^ 
was  no  such  thing  as  cabala  which  ha  apeal^^f. 

X.  C.  /.  What  do  you  say  to  thia  witoeaa  ? 

ColL  Do  you  know  NaRBiiva  Smith? 

&  Oatet,  Yes,  Sir. 

ColL  What  do  yon  know  oi'  him?  We«f 
you  at  the  dinner  wnich  Mr.  Wikiox  gave  yoqr 
brother? 

S.  Q<U€$.  Yes,  yea,I  waa  at  thai  dinner. 

ColL  Were  you  at  the  Coifoe-house  fyhen  I 
went  along  with  your  brother  ? 

5.  Oaiti.  Yes,  we  went  with  yon. 

CoU.  Did  Mr.  Smith  go  with  «a^ 

S,Oate$,  Yes,Mr.Sn^folk»vMsdus. 

OM,  Did  you  hear  any  treasoqahladiaeoMnw 
between  us? 

S.0ai9$.  Not  the  least  of  a  little  woid. 

ColL  Did  we  go  into  cabals  two  and  two  t^ 
gather  there  ? 

5.  Oate».  There  was  nothing  at  all  of  cabala 
thati  saw,  from  the  time  of  goia^  todiniifr  ; 
for  we  came  just  aa  dinner  was  gomg  into  tba 
room,  aa  I  remember. 

Sen.  Jejif sriei.  Whatdayoumea|ihycaba)af 

iS.  Oaiei.  That  ia,  as  I  diapeni  by  Mr.  Colledge, 
as  if  there  had  bein  cabals  amongst  the  cofn- 
pany.  . 

Just.  Jmei.  That  ia geiqg  by  coupkxp? 

S.  Qdte$,  Yea,  vfs. 

Sen.  Jefferies.  What  did  they  talk  of? 

•$.Os/ef.  Theie  waa  nothing  at  all  ^ppkeo of. 

Sari-  JefferU9'  What»  did  they  say  nothing  aD 
the  while  ? 

j.  (M^ep.  Nothing  hut  matter  of  compaMidis* 
coarse,  matters  of  eatim  aad  dmrimig  and  taUfif 

t 
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ing  of  coantrv  afllEurs ;  there  were  sereral  that 
hMlands  in  tbe  country,  and  they  were  talk- 
ing of  those  thines. 

Jost.  Jone$.  Were  you  there  all  the  while  ? 

S.  Oatti.  Yes. 

Seij.  Jefferies.  Hark  you,  sir,  were  there 
BO  disputations  in  divinity  ? 

5.  Oate$.  Not  at  all. 

Sen.  Jefferies.  Nor  of  philosophy  ?    - 

S.Oates.  No. 

Serj.  Jefferies,  Why,  pray  sir,  -did  not  Dr. 
Gates  ana  Mr.  Savage  talk  very  pleasantly  .of 
two  great  questions  m  divinity,  the  being  of 
God,  and  the  immortality  of  tne  soul  ? 

8,  Oates,  There  was  not  a  word  of  that,  but 
only  common  discourse. 

»erj.  Jefferies.  Are  you  sure  there  was  no 
such  thing. 

S.  Oates'.  Not  that  I  know  of,  in  the  least,  I 
sat  at  table  with  them. 

-  Serj.  Jefferies.  Was  it  such  a  little  room  that 
you  could  hear  all  was  said  ? 

S.  Oates.  There  was  room  enough. 

L.  C.  J.  People  cannot  give  a  perfect  ac- 
count of  all  things  that  have  passed  so  long  ago. 

Coll.  I  did  not  hear  that  discourse  myself, 
because  I  was  asleep  behind  the  table ;  and 
perhaps  Mr.  Oates  cannot  remember  it. 

SoL  Gen.  Was  it  before  dinner,  or  after 
dinner  that  CoUedge  tell  asleep  behind  the 
table? 

S.  Oates.  He  was  not  asleep  to  my  remem- 
lirance  all  the  while. 

Serj.  Jffi.  Recollect  yourself  pra}',  was  Mr. 
CoUedge  asleep  there? 

S.  Oates.  I  do  not  remember  he  was. 

L.  C.  J.  It  is  impossible  to  give  an  account ; 
and  therefore  witnesses  in  negatives  ace  of  lit- 
tle value. 

ColL  Did  Mr,  Smith  and  you  and  I  go  to* 
gether? — S,  Oates.  Mr.  Smith  followed  us. 

L.  C.  /•   How  do  you  know  that  ? 

8.  Oates.  For  you  and  I,  and  my  brother  went 
together;  you  were  a  saying,  when  we  came 
out  of  the  coflee-house,  in  a  jocose  way.  Come, 
doctor,  I  win  go  along  with  i^ou,  and  be  one 
of  your  guard.  You  spoke  it  in  a  jesting  way. 
So  you  may,  if  you  please,  said  ray  brother. 
And  so  he  went  by  my  brother's  side,  and  I 
went  by  Mr.  CoUedge's  side. 

ColL  Do  you  rememb^  how  long  ago  that 
was? 

8.  Oates.  It  was  the  last  summer;  but  to  say 
exactly  what  month  I  camiot. 

Sol.  Gen.  Mr.  Oates,  answer  me  this  ques- 
tion,  pray.  Sir.— 5.  Oates.  Yes,  Sir. 

Sot.  Gen.  From  what  place  did  you  go  ? 
"  S.  Oates.   From  Richard's  ooflee-bouse.. 

SoL  Gen.    Who  went  along  with  Colledge  ? 

8.  Oates.  He  came  along*  with  my  broSier 
and  me ;  for  he  said  to  my  brodier,  I  will  be 
one  ,of  your  ffuard. 

Sol.  Uen.  Who  went  ah>Bg  with  Mr.  Smith  ? 

S.  Oates.  I  do  not  know,  I  took  very  little 
notice  of  things. 

Seirj.  Jeff".  It  is  sufficient  tiiat  he  can  tell 
who  w«nt  wiHi  CoUedge. 


S.  Oates.  I  remember  one  thing :  Mr.  Smith 
would  lain  have  persuaded  me  into  something 
that  my  brother  should  talk,  but  I  heard  no- 
thing ;  said  I,  do  not  examine  me  upon  such 
things,  for  I  took  little  notice  of  any  thing ; 
but  this  I  can  say,  whereas  he  doth  charge 
Mr.  Wilcox,  the  gentleman  did  not  tpeuk  five 
words  all  the  time  he  was  there. 

Serj.  Jeff.  He  does  not  use  to  be  so  melan- 
choly, I  assure  yon. 

S.  Oates.  I  did  wonder  at  it  myself,  but  he 
was  not  long  with  us ;  for  I  do  not  think  be 
was  there  a  quaiter  of  the  time ;  it  seems  he 
had  a  son  sick  in  the  country,  and  he  was  go- 
ing thither. 

ColL  Have  you  any  thing  against  Mactia- 
marra? 

L.  C.  J.  He  is  no  witness  here. 

CoU.  Do  you  know  any  thing  against  Mr. 
Dugdale?— 5.  Oates.  No,  not  I. 

ColL  Then  I  can  say  no  more  to  you. 

L.  C,  J.   Call  another  witness. 

Coll.   GaUfioht>n. 

L.  C.  J.    What  do  you  ask  him  ?     - 

CoU.  Do  you  know  John  Smith  ? 

Bolron.  Yes. 

Coll.  What  do  you  say  against  him  ? 

Bolron.  May  it  please  your  lordship,  tlie 
last  25th  of  July,  Mr.  Smith,  and  Mr.  Mow- 
bray, were  travelling  from  York  towards  Lon- 
don.  We  lay  the  S4th  at ,  and  the  35th 

we  were  travelUng  towards  London :  Mr.  Smith 
did  ask  me  if  I  did  remember  what  dtsoourse 
there  was  betwiict  sir  John  Brooks  and  I  at 
Perry-bridge  when  we  were  coming  up  before 
to  London  ?  I  desired  hire  to  tell  me  niiat  dis- 
course, and  I  would  tell  htm  if  I  did  remember 
it  or  no.   So,  my  lord,  he  did  say,  the  discourse 
was,  that  sir  John  Brooks  did  say,  there  would 
be  cutting  of  throats  at  Oxford,  and  that  the 
parliament  did  go  provided  some  with  eight, 
some  with  six,  some  with  four  men,  and  &ey 
were  to  meet  at  Grantham,  and  go  together* 
This  discoiwse  I  did  remember;  that  sir  John 
Brooks  said,  they  went  with  horse  and  arms  to 
secure  them  trom  highway-men ; '  and  sir  John 
Brooitt  did  then  furtner  declare^  that  the  dis- 
course was,  there  would  be  cuttmg  of  throats, 
at  Oxford,  which  made  them  go  i»ith  arms  to 
defend  themselves.    Mr.  Smith  did  further, 
upon  the  25th,  S6th,.27th  and  38th  of  July 
(and  it  was  our  frequent  discourse)  iHl  me,  that 
be  had  given  his  majesty  an  account  of  it, 
which  occasioned  the  difMlving  of  the  parha- 
ment:  that  discourse  that  was  made  to  the 
king,  was,  that  sir  John  Brooks  should  say, 
that  there  would  be  outting  of  throatis  at  Ox- 
ford, and  that  the  pariiament-men  went  pro- 
vided with  foitr,  or  five,  six,  or  ten  men  apiece ; 
and  he  did  tell  me,  that  he  had  given  a  further 
aoeount,  that  there  was  to  be  a  consult  at  Gran- 
tham, wherein  it  was  resobed,  that  it  was  bet- 
ter to  seize  the  king,  than  to  let  him  go  on. 
Now,  Ms  I  knew  nodung  of,  but  he  would 
have  persuaded  me  to  have  given  in  thirevi- 
denoe  against  sir  John  Brooks,  as  to  this  dis- 
course.   But  I  deolaie,  I  did  never  hearil^ 
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and  Mr.  Soaith  wm  the  first  man  tbai  ^er  I 
heard  it  from,  1  never  heard  it  beforo  in  my 
life. 

Coll.  Would  he  have  had  yon  been  an  evi- 
dence, and  sw<n«  it  P 

Bolron,  Yes,  he  said,  he  had  ffiven  an  ac- 
ooantof  it  to  the  king,  and  if  I  did  manaoe  it 
rightly  against  'my  loitl  Shaflesbury  and  Col- 
koge,  he  would  make  roe  for  ever ;  those  two 
persons  were  mentioned  all  along.  But  I  do 
declare  it,  I  did  never  hear  him  speak  treason 

r'nst  the  king  in  my  life.  And  he  did  fur- 
tell  me,  tha^  I  must  sav  so  and  so ;  for  if 
we  did  not  affree,  it  would  signify  nothing. 
But,  my  lord,  I  know  nothing  of  the  matter,  I 
never  heard  any  one  speak  ofit  but  Mr.  Smith. 
My  lord,  this  is  true,  Mr.  Mowbray  was  the 
man  that  was  by  when  it  was  discoursed. 

Just.  Jones.  He  wotild  have  had  you  sworn 
it,  would  he? 

Bqlron.   I  discovered  it  to  my  lord-n^yor. 

Att,  Gen.    When  did  you  discover  it  ? 

Botron.   Soon  after  I  came  to  town, 

Att,  Gen.   When  was  it? 

JBo'ron.   Some  time  last  week. 

AiL  Gen.  Was  it  on  Sunday  last  T 

Bolron.   It  was  the  beginnini(  of  the  week. 

Sen,Jef.  Thou  art  such  a  olscaverer. 

Bolron.  My  lord,  it  is  very  true  what  I  say. 
If  I  had  known  any  such  thing,  1  would  have 
discovered  it 

Serj.  Jeff.  Thou  wouldest  have  discovered  it 
before  that  time,  of  my  conscience. 

Coll.  My  lord,  he  hath  been  an  evidence 
against  the  rapists  as  well  as  Mr.  Smith  ;  and 
therefore,  pray^  sir  George,  do  not  make  your 
nourishes  upon  him. 

Serj.  Jeff.  He  was  an  evidence,  but  had  the 
misfortunenever  to  be  believed.     • 

Att.  Gen.  Do  you  know  of  any  pictures  of 
Mr.  College's  m&king  P  Have  you  seen  Rary 
Shew  P— Ai/ron.  Nev^r  in  my  life. 

Att.  Gen.  Did  not  you  shew  it  in  Oxford  P 

Bolron*  No,  never  in  my  lUe. 

Seij.  Holloway,  Did  you  never  declare  to 
any  gentleman  at  Oxforo,  that  CoUedge  made 
tlus  picture  P 

Bolron.  I  have  seen  the  Character  of  a 
PoDish  Successor,  but  I  never  saw  Rary  Shew. 

Serj.  Holl.  Here  is  the  very  gentleman  that 
will  make  oath  of  it.  ^ 

Bolron.  He  was  supposed  to  make  them,  I 
did  not  know  that  he  aid. 

^rj*  ^cff*  1  doonlv  desire  one.thiog,!  do 
not  say  that  ever  you  nad  Rary  Shew,  but  did 
you  ever  tell  any  body  that  CoUedge  made 
anaof  these  pictures  P 

BoL^  I  have  heard  of  such  a  paper,  but  I  did 
never  tte  it  in  my  life. 

Seij.  Jiff.  Do  you  know  that  gentleman,  Mr. 
Bolron  P — Bolron.  I  know  him  not. 

^en.Jeff.  I  would  ask  ^ou,  whether  you 
ever  had  any  discourse  with  that  gentle- 
man P — Bolron.  Never  in  my  kfe. 

'Thitn  ,iStie  Oentiomon  was  awom,  boing  a 

|I»9terof  Arti. 


Serj.  Jeff.  What  is  tlie  gentleman's  name? 

Seq.  lioll.  BIr.  Charlett,  ot'Trinity  College. 

Ser|.  Jeff.  Pray,  Sir,  do  you  know  that 
person  there  ? 

Charlett.  My  lord,  in  the  new  Cofiee-house 
that  was  by  the  schools,  that  was  set  up  in  the 
parliament  time,  there  was  a  gentleman  that  is 
m  the  court,  1  think,  one  Mr.  Dashwood.  and 
one  Mr.  Box,  Were  there,  together  to  dnnk  a 
dish  of  coffee,  and  hearing  that  some  of  the 
evidence  were  there,  we  desired  their  company 
up,  and  that  gentleman  was  one  ;  and  among 
other  discourse,  they  were  speaking  of  some 
pictur^  and  they  shewed  us  the  picture  of  the 
Tantivies. 

Seij.  Jeff.  Did  this  man  shew  it  you  P 

Charlett.  This  very  man.  It  was  the  pic- 
tures of  the  Tantivies  and  the  Towzer,  ana  he 
told  me  they  were  made  by  Cotledge,  he  wao 
a  very  ingenious  man. 

Bolron,  I  know  nothing  of  it ;  the  Charac- 
ter of  a  Popish  Successor  I  have  seen,  but  never 
the  other,  I  never  shewed  him  any  such  thing. 

Then  the  Pictures  were  shewn  him. 

Char.  It  was  something  like  this,  but  I  can- 
not say  for  any  of  the  other. 

Bolron.  The  Character  of  a  Popish  Succes- 
sor, I  sav,  I  have  seen,  and  Colledge  himself 
hath  told  me  he  made  the  Character  of  a 
Popish  Successor,  I  do  not  deny  that  I  have 
seen  that. 

X.  C  /.  Would  you  ask  him  any  more 
questions? 

Bolron.  My  lord,  I  have  something  to  say 
concerning  Mr.  Bryan  Haynes  ;  in  January, 
February,  and  April  last,  several  times  I  wim 
in  his  oonipany,  and  I  heard  him  say,  be  knew 
nothing  of  a  popish  plot,  nor  of  a  presbyterian 
plot  neither  ;  but  if  ne  were  to  be  an  evidence 
no  did  not  care  what  he  swore,  but*  would  swear 
and  say  any  thing  to  get  money. 

Just  Joneu  Did  be  teU  you  so  P  , 

Bolron.  Yes,  I  did  hear  him  say,  To  day  ho 
would  be  a  papist,  to-morrow  a  presbyterian,  hfi 
did  not  care  ror  religion,  he  would  never  die  for 
religion,  he  would  he  of  tliat  religion  that  had 
the  strongest  party.  My  lord,  he  told  me  so  ft 
my  own  nouse  in  Fleet  street. 

Coll.  He  would  say  any  thing  for  money ; 
ray,  my  lord,  take  notice  of  that,  for  so  I  find- 
e  does. 

Bolron,  Then  there  is  Dennis  Macnamaxra, 
and  John  Macnamarra. 

Sen.  Jeff,  We  have  nothing  to  say  to  them. 

Coll.  They  have  been  evidences  against  me ; 
though  you  do  not  now  produce  y^em,  they 
are  afi  in  a  string,  but  they  are  not  now  brought, 
because  my  witnesses  are  prepared  to  answer 
them. 

X.  C.  J.  Will  yon  call  your  pext  witness  ? 

Coll.  Mr.  Mowbray,  pray,  Sir,  do  you  know 
Narrative  Smith  as  he  calls  nimselfP 

Mowlfrav.  Yes,  my  lord. 

Coll.  Wnat  do  you  know  of  it  P 

Mowbrai/.  I  came  up  from  York  with  hi^ 
whon  J  retumedi  afVer  (  was  conuwnded  down 


e: 
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vpon  ^  Idng^B  aecotlnt  to  gWe  in  ef idaioe 
ae&inst  dc  MBes  SU))letOB;  he  came  to  me  the 
M  of  August,  and  called  at  my  home  in  York- 
ahire^and  was  Tery  unpoitanate  forme  to  oome 
ttpio  I/mdoo  with  him  ;  f[>r  he  said,  he  had  a 
letter  eome  to  him  which  commanded  his  pre- 
ience  at  London  very  suddenly,  ahd  he  pro- 
doced  that  letter  which  he  slmlcame^ma 
gentleman  of  the  conrt,  or  some  conrt-de- 
pendant ;  so  he  read  the  tetter  in  Mr.  Bohron's 
nearing.  We  set  fbrlirard  on  Sunday,  and 
upon  our  journey  to  London  he  told  me  he  had 
somethiiur  of  importance  to  impart  to  me  ; 
CO  upon  uie  road  ne  began  to  discourse  of  the 
parliaiuent  and  of  the  illegal  proceedings  and 
arbitraiy  power  of  the  two  last  parliaments ; 
be  said  dieir  proceeifings  were  refy  illegal  and 
lUhltrary,  and  he  he^n  to  open  some  of  the 
votes,  as  that  which  mey  voted,  that  those  that 
should  lend  the  king  money  upon  the  crown 
lands,  should  be  enemies  to  the  kin&^  and 
kingdom,  and  those  that  counselled  the  King  to 
disKdve  the  parliament ;  and  he  repeated  many 
vple8,«iid,  said  he,  these  are  mfaa  of  arbitrary 
power,  and  certainly  they  design  to  take  off 
the  king ;  so  he  proceeded  furmer  to  ask  me, 
what  was  the  discourse  of  sir  John  Brooks, 
Ivhen  he  came  up  beftire,  and  he  did  much  im- 
'  ^rtune  me  to  say,  that  sir  John  Bcooks  did  affirm 
there  would  be  cutting  of  throats  at  Oxford, 
and  that  iSae  king  wasto  be  seized  there  ;  I  told 
him  I  could  have  no  plausible  pretence,  be- 
cause I  had  no  acquaintanoe  with  sir  John 
Brooks,  nor  did  I  come  up  with  him;  upon 
%diich  he  applied  himself  to  Bolron,  and  im- 
portuned faiin  for  the  same  ;  he  asked  me  who 
1  came  up  vrHh  ?  I  told  him,  I  came  up  witli 
three  members  of  parliament,  my  lord  Fairfax, 
air  John  Hewley,  and  Mr.  Stem ;  he  asked  me 
what  discourse  we  had  upon  the  road  f  And  he 
staked,  whether  they  had  any  discourse  that 
tended  to  justify  tteir  finmer  votes  ?  For  he 
said,  if  they  did  think  to  justify  any  of  these 
▼otes,  Or  iTtbeV  would  not  allow  the  king 
lAonrjr,  ahd  stoou  upon  the  bfll  of  exclusion, 
bfe  saSu,  that  vras  pretence  enough  for  any  man 
to  swear  that  there  was  a  design  against  the 
king,  and  that  the  king  was  to  be  seized  at 
Oxford. 

Cdti.  An  excellent  pretence  indeed,  and  like 
die  r6!lt. 

Mawb.  He  would  have  tempted  me  to  swear 
against  my  lord  of  Shaftesbury  the  same.  And 
he  said,  it  would  be  well  ir  I  did  appear  on 
Colledge's  trial  at  Oxon,  for  it  was  a  ming  of 
great  consequence ;  the  popish  pk>t  was  thrown 
out  of  doors,  and  no  man  was  looked  upon  that 
did  speak  of  it. 

Just.  Jonet,  Was  all  this  in  the  presence  of 
Mr.  Bobron  ? 

Mmb,  No,  my  lord.  When  he  was  dis- 
coursing about  sir  John  Brooks,  Mr.  Bolron 
nd  up  to  us,  and  he  applied  himoelf  to  him, 
because  I  told  him  I  had  no  plausible  pretmoe 
to  swear  agaiUst  him,  having  no  aoduaiutAnoe 
^rlthhlm. 

Serj.  Jeffl  Pray,  Sir,  let  me  ttsk  yte  one 
9Mstion,wfaieii  came  you  from  Yoikf  > 


Mcwb.  WeMtfi>rwahlthe8ddayofAngQi|t 
ftom  Wendir]^^. 

Seij.  J^,  Pray,  who  came  with  you  in  die 
company  r-^MoQ76.  Mr.  Aolron. 

Serj.  Jeff.   That  was  a  Sunday,  as  I  take  tt 

Mowh.  Yes. 
^  Serj.  Jeff  Then  pray,  how  long  did  yottC0n<^ 
tinue  before  you  came  to  London  ? 

Mowb.  I  think  we  came  in  on  the  Thursday 
after* 

Set].  Jtff.  Whtti  was  the  fhvt  time  Bfr. 
Smith  came  into  your  company  P 

B&mb.  Upon  the  rdad  on  Sunday. 

Serj.  Jeff.  Was  that  the  first  time? 

Mowb,  Yes.  He  had  been  at  York,  and 
went  farther,  and  afterwards  came  to  us. 

Serj.  Jef,  When  did  Vou  come  fVom  YoA? 

Mowb,  About  the  Thursday  before,  if  I  b» 
not  mistaken. 

Serj.  Jeff.  Was  it  in  a  week  before  ? 

Mowb.  Yes,  within  a  week  it  was. 

Ser^.  J^.  And  you  and  Mr.  Bofapon  came 
together  N-M(np6.  Yes. 

Sai.Jeff   And  you  left  Mr.  Smith  behind  P 

Mowb.  Yes. 

Seij^Jf^.  And  he  overtook  you  upon  the 
roadP 

Moitb.  Yes,  he  was  to  go  fuHher  into  the 
north  as  soon  as  the  trial  of  sur  Miles  Stanleton 
was  over,  and  therefore  he  did  very  much  im- 
portune me  to  stay  in  the  country  till  be  came 
to  go  up  with  me. 

Seg.  Jeff.  What  day  was  the  trial  of  sir 
Miles  Stflipleton  P 

Mowb.  On  the  Monday  befbre. 

Serj.  Jeff^.  You  are  sure  of  that,  and  that  Mr. 
Smith  went  further  into  the  north  P 

Mowb,  I  see  him  take  horse. 

Serj.  Jeff".  But  he  <fid  not  come  into  ^ 
company  of  3rou  and  Mr.  Bolron  till  the  Sunday 
after  that. 

Mowb.  See  ye,  Sir,%e  did  desire  me  to  ata^ 
in  the  country  tiD  he  came,  for  he  had  a  busi- 
ness of  gnreat  concernment  to  imput  to  me,  but 
it  would  be  a  week  or  a  fortnight,  ere  he 
came,  but  yet  he  came  in  a  shorter  time,  fbr  he 
said  he  had  received  a  letter  that  brought  him 
up. 

Serj.  Jeff".  You  are  sure  of  this  P 

Mowb.    Yes. 

S^n.Jeg^,  Andyoudidttotseehimfifomthe 
Monday  before,  till  that  Sunday  P 

Mowb.  No,  no. 

Sen.  Jeff.  Now  then,  I  ask  you,  where  vras 
that  place  ne  met  with  you  P 

Mowb.  At  Wentbridge. 

Serj.  Jeff.  And  then  yon  came  from  thenee 
toward  London  the  next  day  P 

Mowb.  Yes. 

Serj.  Jeff.  Now  would  I  desire  to  know  of 
you,  fbr  1  perceive  he  dki  attack  you  to  say 
Something  against  sir  John  Brooks,  and  finding 
that  you  comd  not  do  it,  because  you  hatt  nu 
acquaintance,  he  applied  himselr  to  Boben. 
I  would  know,  was  it  between  that  place  and 
London  P — Mowb.  Yes,  it  was.  , 

Seij.  Ji^.  And  after  the  third  of  August  ^ 

4fov^>  X  es,  it  was  after  he  set  out* 
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Sb^;/^  Itli0a^lititliadbeenthe24tbof 
July  thil  ymi  «et  oat,  ami  cmitinued  your 
joanty  the  85tb,  96tb,  UTtli,  emh,  and  99th. 
Aba,  we  have  lost  a  gratC  deal  of  tin^  between 
Mr.  Bolroii  and  Mr.  Howbniy.  Bohoii  nid, 
it  was  the  95th  tbev  lay  at  such  a  place,  and 
yoa  are  frottea  to  the  Sd  of  August ;  you  are 
niiatafctn  certainiy,  aa  to  point  oftinie. 

Mowb.  See,  fer,  I  wSllook  in  my  ahna- 
Hack,  it  »  all  aet  down  there. 

803.  Jtff,   Let  ua  see  now  if  yoorOxford 
jsiimey  be  as  well  set  down,  aa  yoor  journey 
t»  London  IS. 
.  Mamh,  Here  is  oily  almanaek.  Sir. 

Just  Jones,  Here,  look  upon  bis  almanack. 
'  Serj.  Jeff.  Mr.  Jones,  I  d^n*t  care  tor  his 
almanack,  I  had  rather  Mr.  Mowbray  and  Mr. 
Bdron  oouM  bring  their  almanacks  together, 
and  I  would  have  them  compared,  to  see  whe- 
ther the  3d  of  Aoeust  in  one  be  the  95th  of 
J|dy  in  the  other.  Did  you  discourse  with  him 
upon  the  road  the  3d  of 'Augiist,  and  not  befbr^, 
and  ^Iron,  that  came  up  with  you,  discoursed 
inth  him  the  SSth  of  July  ? 
.  Mowb.  I  am  mistakeo,  I  find. 

Seij.  Jeff,  Ay,  that  yocMure,  one  of  you,  most 
gioasly. 

*Miwh.  See,  Sir,  here  is  ray  almanack, 
idienffay  I  find  that  it  ia  my  mistake ;  but 
pray,  see  Sir,  here  it  is  set  down,  the  day  we 
came,  out,  was  the  34tfa,  the  day  we  came  up 
to  London  was  the  27th. 

Serj.  Jeff.  How  didst  thou  set  out  the  3d  of 
Aoguit  fiinn  that  place,  and  yet  cohi^to  Lon- 
don the  «7tfa  of  JuJt  ? 

.  Mowb,  I  will  refer  myself  to  Mr.  Smith,  as 
to  the  time  we  came  up,  and  here  is  my  alma- 
nack. 

Hoj,Jeff.  I  win  belieTc  thy  almanack  to 
i(«ak  truth,  though  it  have  nerer  so  many 
erroi^  ftboiit  the  changes  of  the  weather,  sooner 
than  T  will  beliere  thee. 

*  Colt,  I  peroeiTe  the  man  is  mistaken  in  the 
month  and  the  times ;  hut  piay,  my  lord,  will 
you  pleale  to  see,  for  justice  mike,  if  the  alma- 
nack  be  new  writ. 

L,  C.  J,  Look  you,  here  is  the  matter,  Mr. 
CaHedge,  lie  was  asked  again  and  again,  what 
day  it  waa,  and  he  was  positiTe  to  the  3d  of 
AjBurast 

-ColL  He  was  wktaken,  but  hia  almanack  is 
right 

L,  C,  X  He  speaks  rashly,  that  is  the  best 
canbesaid. 

Mwb,  ItwaaamtstakBofmine,B2rGeorge, 
bat  my  almanack  is  right* 

Sen.  J^f.    Na^,  Mr«  Mowbray,  don't  enter 
into  dialogues  with  me,  I  only  make  a  little 
obaaivatMMi  opon  your  almanack. 
I  JMbv^.  It  was  only  my  imsmke. 

jL  C:  J,  Tou  are  a  rash  man  to  afBnn  so ;  if 
yott  had-ta  afananack,  yon  shoidd  have  oon* 
salted  it,  or  referred  to  it. 

'Serj.  J^,  Nay,  we  hare  lost  a  da^  even 
br  year  almanaek;  fiv  y oar's  savs,  it  was 
toe  nth  inm  oama  to  town,  mbon  the 
igatb. 

tuIh  Yin. 


Mtwb,  I  refer  mysrff  to  Mr.  Smith,  he  caA- 
not  deny  but  he  came  up  with  us  at  that 
time. 

Serj.  Jeff.  You  were  examined  at  sir  Miles 
Staoleton^s  trial,  was  ^ou  not,  Mr.  Mowbray  f 

Mawb.  I  was  an  evidence  there. 

Serj.  Jeff.  Did  the  jury  believe  you  ? 

Mrnvbi  They  did  acquit  sir  Miles  Stapleton. 

Coil.  That  is  notbing  to  the  puii)ose,  so  was 
Mr.  Smith  too. 

L.  C.  J.  Would  you  ask  any  thing  further  f 

Con.  Call  Mrs.  Bolron. 

L.  C.  /.  If  you  have  any  more  witnesses, 
pray  caH  them. 

Just,  Jrmet.  Mr.  Mowbray,  was  Mr.  Bolron's  ' 
wife  by  when  this  iliscourse  was  f 

Mowbray  No,  she  Was  in  town,  she  did  not 
go  down  with  him  at  all. 

L.  C.  J,-  Art  you  Mr.  Bolron's  wife  ? 

Mrs.  Bolron.  Yes. 

L.  C.  J,  Well,  what  do  you  ask  her  ? 

Coll.  Mrs..  Bolron,  pray  do  you  know  Mr, 
JohnSmrth? 

Mrs.  Bolron,  Ye^,  I  do  know  him. 

Colli  What  can  you  say  of  him  ? 

Mrs.  Bolron.  He  sent  several  times  fof  my 
husband  and  Mr.  Mowbray  to  my  house,  some- 
thing he  would  have  them  be  concerned  in, 
some  business  he  had  in  hand. 

L,  CyJ.  When  was  that  ? 
'    Mrs.  Bo/ron.  Within  these  three  weeks,  since 
he  came  up  from  York-assizes. 

ColL  You  may  see  there  was  an  understand- 
ing  between  them  then. 

Just.  Jones.  Did  they  go  accordingly  ? 

Mrs.  Bolron.  Now  ana  tbep  they  have  gone 
to  him,  but  they  knew  his  business,  because  they 
had  discourse  with  him,  as  they  said,  U]ion  the 
road,  and  they  would  not  go. 

X.  C.  J.  >Vould  you  ask  her  any  thing  else? 
What  do  you  know  more? 

Mrs.  Bolron.  Nothing,  for  I  am  not  on«  that 
stirs  much  abroad. 

Coil,  Call  Mr.-  Everard. 

L,  C.  J,  What  do  you  askliim  ? 

Coll,  As  for  Mr.  Everard,  I  need  notask  him 
whether  he  knows  him,  for  they  know  one  ano- 
ther well  enough.  But  Mr.  Everard,  that 
I  would  ask  you  is  this,  What  do  you  know 
of  Mr.  Smith,  and  of  this  contrivance  against 

me? 

Everard.  Mr.  Smith  I  have  been  to  see  of 
lade,  and  he  told  me,  he  knew  of  nopre^bvterian 
or  protestant  plot,  and  when  my  lord  Howard 
was  tried,  that  is,  the  bill  brought  against  bitn, 
he  said,  he  wondered  how  m)'  lord  Howard 
could  be  gnihy,  and  that  both  himself  and  I 
wrre  joined  as  evidence,  to  that  jury,  only  to 
nut  a  gloss  upon  the  evidence ;  for,  says  he,  I 
have  nothing  material  to  say. 

C0//1  Mr.  ETerard,  do  vou  know  any  thing 
more  concerning  him,  what  he  hath  said  at 
other  times  concerning  me  ? 

Everard,  I  have  told  you  already,  what  I 
have  heard  him  say,  that  ne  thought  there  waa 
|io  Protestant  or  rasbvterianptotjtaid  that  HOW 
of  bta  within  tbis  UtUe  ii^e. 

2U 


P?//.  lS*y,  8ir,  vvas  there  not  ^e  djisopwsc  1  d^9  (Ma-BailMr,  nod  «^  tli«  Mbg  *«  Wn ;  hit 
hf,yf\x\  jttstiQ^  ^arcMp  l^^  y W  »  fi^i^lii'f r    tojy  h w?  1^4  hip  |y  upw  mpe  Hif k  «r  other. 


InD  walks  f 
.  Ewfrard.  U  justice  ^vcfip  «r  eviflmie 
fcm?— Z.  C  X  No,  ifcf. 

ColL  It  is  1)i4  the  eviil^pe  0^4  prfsbyl^nia 
pter;  therefore  prfiy,  Sir,  what  vaa  Ip?  4i^- 


coiirse  between  justice  Warcup  end  y^? 
I^liat  woiikl  he  haye  ^ad  yoii(  dot^e  f 

Li  C.J.  I  think  it  is  not  materjalt  ^^^  14 
BvthiD^  of  Mr.  Wa^p  ip  fhis  trif4- 

£verard.  If  the  cbiirt  4oes  i^w  of  it*  (irill 
fipHlytelUt, 

'  ColL  Afy  k>rd,  the  papista  desigu  ip  lo  ip^ 
a  prote^ant  plot  to  turn  vff  their  owm  eiul  Ih^ 
begin  with  me  \  but  if  X  soould  go,  they  woi|la 
not  be  Misled  ^th  me,  tiey  wopld  be  f|o|ben. 

X.  C.  J,  There  is  nothitt|^  conoerpiog  i^  pees- 
bjrtertan  or  profestant  ptot  m  the  case.  - 

Coil,  My  Wrd,  if  there  bfs  po  p^Kshyterian  or 

rmtestsnl  plot  upd  others  to  join  m  i$,  how  qould 
do  it  myself  f  itisiqppiQssible  I  should  hate 
such  a  design'of  seizing  the  king,  and  igiprfilnhle 
I  shouM  i^ieak  it  ^o^*  ny  lordt  ^  men 
W88  sohdled  to  oom^  i|i  for  an  ewid^i^  of  ^qh 
ftpkt 

Xtprfl^d  That  is  true. 

f.  C.  X  I  i^U  you  it  is  pi>t  msl«rM»  Wc 
Warcup  is  not  oonofipied  in  y pur  |riaL 

Everwd.  Justice  W^fcup  wouk)^  hure  per* 
t^fsded  mete  have  swosu  agaioft  sovne  {iOidfi  a 
Presbyterian  plot ;  but  I  deny  that )  know 
•»*  duMOfthpp. 

€^.  liie  namsti 
at  others. 

SffB-  JlefiHa.  We  barenoAing  .^  dq  with 
ishst  you  end  justice  Wsrcup  talkfid  of.  For 
«|ainple*s  saJfi^  my  lord,  let  uf  hafe  no  dis- 
courses that  oonooru  third  persops  hroiQli^  in 
lure* 

L,  C.  J.  WonU  hov  (isare  persyiadod  yon  to 
inm.  thing  that  was  not  true  P 

jRvartuxLUe  did  not  sav  positively  tkest 
words;    but   this   he  sak|,  I  knevf  seiffsl 


papisbaim  is  opt  st  ipf  opl^t  b^ 


•fust.  JeiHSf*  Mow  here  if  Mr,  JuslioeWsr- 
rup'sJame  traduced  behind  his  becic,  i^  theliQe 
ojf tl^e  country,  and  it  is  notmn^  to  ,tlus  oatme 
b(^oreus> 

CoU.  Mvk»rd,  I  desbq  to  know  wbal  he 
knows  of  these  thin^,  and  that  he  may  speak 
ilou^;  it  is  a  matenai  thing  fiiripe  end  others: 
hfxe  IS  a  designof  the  paiNsli  to  turn  a  plot  UROU 
tqe  pcotestants ;  they  begin  with  me,  and  if  they 
have  my  bkiod,  whomay  liwi  the  effbelaof  it 
B^  X  cannot  |dl. 

X.C.X  Tmljr^thinkituotmatenialtoyonr 
Cfse,  and  indeed  it  w  of  ill  consequences  to  We 
any  m^  traduced  b^iiu4  kif  back,  as  Mr. 
Wsrcup  IS. 

.  CoU.  My  latdk  Maonamarra  tol4  me,  that 
that  man  would  naye  seducfd  him  to  |utTe  re- 
tracted his  evidence ;  upon  my  salvanou  it  is 
Ime. 

JLCX  Weq^lenol  with HsoiuuiWifR 
Q^er,  he  is  no  evidence  egsfost  yosk 

ColL  ttsciMUunxp.|tf^air>m4l0MHt«^ 


pv^u^d.  X  would  UOt  reflect  iqN>n  any  persMf 
norWMlIw|weri|,iCtlHI  mvut  do  noC  thin& 

Cpll,  My  Iprd,  this  i^  fpul  ploy,  if  I  die  uw- 
self  for  in;^  oqujitfry^s  ^e,  X  osA  do  it  ficeenr, 
sQflthi^irAqfQpdbedpQe.;  IwieuMhaveth^ 
truth  out  for  the  sako  of  the  prolsstinSi. 

£VPr^rfL  I  ^  f efvy  vJUing  to  tell  the  trtttft 
}  court  thinV  ^t. 

L.  C.7,  I  see  not  that  he  says  Mr.  Warcup. 
would bavehad him fw^fHf  thst'whieh was  aot 
tnie. 

]pvq^r4,  Put  fthishf)  said,  if  the  court  wiD 
allpwane^sp^  it, justioe  Wsrcup said, disi 
cenainly  there  was  e  presbyleiiaa  ptot,  and  sndii 
tilings;  and  thft  fomo  XiWds,  some  of  the  pro- 
test^ nrgtestiug  liO^  nustbeguihy  mit| 
and  ssio  be,  ce|%ifl|dy,  you  know  much  of  it, 
you  KD^n  SMcb  i^nd  such  things,  thceefors  yoia 
iqfy8aiU4ysi|>ei^ it,  since  you  know  it;  toVf 
argument  he  would  prove  tirst  there  ms  a  ploO 
and  GombuiatMyu  asoopg  those  Liords,  and  tlien 
said  lie,  lUs  you  m^y  MifelT  swear. 

Just.  Jones.  What  is  this  to  your  porpeee* 
M^.  Colledfe  f  only  Mr.  Warci^^  name  i» 
broii^ht  upon  |he  sisge  when  he  is  not  hereto 
vindicate  himsetfl 

J0.  C.  jf.  Wouldyou  ask  him  wof  thing  else  B 

CoU,  If  he  does  knoV  any  thmg  mose  of 
»iy  n(  t)iet||»  1  flesire  he  would  aprak  it. 

fvfr*  Cnooeniittg  Mr.  Ha^es,  he  told  sp* 
it  wss  necessity  that  drove  hun  to  speak  an^f  ' 
tlMag  anipst  the  Protestants,  aud  the  hard 
P.  aiid  tpff  gratitudo  he  did  reoetve  from  th* 
citizens. 

• 

[Then  Bfr.  Jones  acquainted  the  Cour^  that 
Mr.  Warcu]^  was  jii^st  come  in,  and  desire^  <Q 
vindicate  hims^'     But  the   King's   oth.^  . 
coupsel  wn^ved  it,  saying,  .there  was  po  weigbi 
bit]  ^  . 

X.  C.  J.  Wkomdid he  t^  you  thk» 

Ever,  In  the  fields  near  Gray  VIbb. 

£.  C.  J.  How krtig since? 

Mfop-.  About  three  wedis  ago*  laAedhiuH 
Air.  Haynes^  said  I^  X  wouM  net  draw  you 
from  your  testimony  in  any  thing,  but  how  can 
tips  be  cov^^ruous  to  what  jwi  We  said  fiir* 
merly,  that  you  knew  notlungby  them  f  The 
truth  is,  seidhe,  X  will  not  si^  nuieh  tbescuse 
myself,  but  my  wife  was  reduced  to  tEst  ne* 
ceesify,  that  sne  bagged  at  HovaoVi  door,  and 
craved  some  salary,  and  Mr«  XXouae  wbuld  not 

Sivo  her  my }  m  said  he,  mere  neoenfty 
rovemeloit  -    -^  * 

Coll.  He  fouud^hetter  pa]!  iu  aaK^|dier  pboe* 
JBeer.  And,  says  he^  it  is  self*prasc*vsii6a 
iutheiia«r^atoe»  far  I  was  brought  hi  Ouilly 
wl^  I  WIS  $Am  upi  and  thwiifiiti*  I  was. 
obhged  to  do soase  things  tosavoaiytth. 

CoU.  Pfeay,  «(y Jsed»aadmtkmen,  hbsonv 
^^^tWam^cmaBoayisi  HajCMs  taken  thin 

«?!Wse  ip  4efU^iMocanl  peiaoo».fiMr  Umiw 
prBMrration. 


aiKccfarie  ihat  ins  ihi  (imided  agkiU  iiiB 
papists  ;  so  I  put  the  steel  h4t  unoii  mv  head, 
dbd  pifljfed  li  off  Jtgalh,  dnj  so  did  Mr.  Symohds. 

Co//.  Dfd  I  saj  ah^  thiiig,  Sif-,  i^Kd  I  liacl 
those  ^is  Against? 

Park.  At  that  time  th«r^  Urtig  nb'  di^onrse 
W  tHfe  worid.  but  of  the  dttiget  df  the  papists; 
and  he  said  He  was  (jroridcd  for  them,  if  tliey 
did  come  to  make  aoy  distUfbanc^.  * 

I.  C.  J.*Wlitiitrastt,SirP 

Park.  It  was  about  the  lattet  end  of  yb^em* 
htt,  1  hfty^  the  NarraiiTe  that  I  printed,  wtkici 
was  the  2Sd  or  S4tb.  and  I  hare  do  dic- 
tions btit  ihai  io  reiliember  th^  es^ct  tinie.  So 
we  ciUTied  Mf .  Dugdaf^  hotne  a^in  in  a  coacii, 
and  ^Te  hiio  a  (lint  df  trin^  flt  his  lodirinrai. 

X.  C.  /.  tilis  d(M^  not  contradict  Mr.Ilug- 
dale  at  d1. 

fyrk.  Mr.  tlngdaie  do^  oWn  this  /or  k 
trtito.     ,  ,    . 

Serj.  Jef,  6o  mif  flihy  bddy  own  it 

CoiL  Where  is  Mr.  symonds  P  Pray,  Sic, 
what  do  y Oil  j^no#  of  Du^ide  t 

Symondi.  Whatt  libout,  Sir  ? 

CotL  i  h^te  ypuf  iume  here.  Sir,  bol  1 
blow  not  fdr  what. 

Sjfnkmdi,  I  can  say  ih6  same  ihat  itfr.  t'arl^ 
hurst  did  ;  that  I  suppose  is  the  business.  All 
I  know  of  it  U  ibis  ;  i  was  with  5lr.  Park'- 
burst  tend  Mr.  Dugdal^  it  Richard's  ooflfee; 
boos^  s^me  time  in  Noterober,  I  think  it  was 
abottt  the  printing^  Mr.  DugdaJe's  further  ihj 
formation  ;  s'bd  Mr.  t)iigda]e  vras  sayipg,  Dr« 
Tongue  had  sent  for  him,  but  spoke  as  if  Lf 
wasrearfdl  of  sdme  daAger  in  going  along  i  af 
we  pfoftet^  t6  go  along  wiUi  him,  and  ive  took 
SCQa6h  at  the  ^ftee- house  door,  and  Wfsnl 
with  hiril  to  Dr.  Tdh^ie,  who  l<%ed  at  Mi> 
College's.  tV^u  we  came  into  the  roKuOp 
Mr.  Parkhittst  and  I  thought  fit  we  should  in 
cirility  withdraw,  which  we  did;  and  Mr. 
Colt^gis  brought  us  down  into  anmher  fooiy^ 
wher6  we  sat  and  tdok  a  pipe  of  tobacco,  ana 
talking  Sbout  the  common  diaoouise  of  ^i 
titnes,  About  th^  papiisfts,  sfnd  the  danger  fron^ 
them,  there  hung  up  in  Mr.  CoCledg^s.  Tuilv^ 
som^  krm^ ;  what  tliey  were, .  I  dare  not 
charve  my  memory  with  to  Siwear  particulady ; 
but  Ido  think  there  vriks  a  sitk  coat  alT  mail,  and 
fdere  wais  a  cap  of  steel,  and  as  I  tak^tt,  it  ww 
covert  Witlr  cloth,  or  somesuich  thing,  ^pai 
else  I  cannot  well  say ;  I  thmk  there  wm  k 
blunderbuss  and  a  case  of  pistols.  And  sll  tbtt 
disooufse  that  I  remembeir  then^  was  only  tfus, 
speaking  of  the  papists,  and  some  fears  as  if 
there  would  be  an  insurrection  amongst  th«n, 
said  he,  let  the  papist  rogues  b^^  when  t^ey 
will,  1  am  ready  to  d^ei^d  mysell'  ^  one/ 
Thin  is  an  I  know.  ..       .  i 

Coll.  Pray,  Bu*,  how  lopff  ago  was  thu  r 
Dr.   Tongae  died  before  Cunstnuui  wX  tay 

^^^9e,  .......      ^ 

S^m,  Icannotteit.estactly  wheii  itwas,;  M| 
durmg  the  session  of  parliament  I  am  surq  it 
^a^,*  ai&d,  as  I  t^e  it,  in  November,  the  la^es 

cm.  l^dthoVpray^my  WM,  se^'tU'tli'c 


£ter.  l^des,  be  tbM  mfc  thet^  iH  a  Hn 
ment  impending  upon  the  hstidii;  s^d  he, 
Mth^  upon  thi  king';  or  ubdil  thd  ^p\k,  I 
know  not  which ;  but  these  irishmeti*^  SWQat* 
Ing  against  tliem,  is  jitttty  fiilleh  ti|k>a  tUem 
for  their  idjustice  against  the  Irish  hi  dntln|^ 
them  of  thor  estates. 

ColL  So  be  did  it  tihen  by  W^^  of  t«ven^ ; 
for  faisconntrymeii ;  I  hsfe  nbthlii^  of  their 
estates,  I  am  sure ;  therelbre  they  ban  nb  cause 
to  Swear  against  me.  But,  Mf.  ^yehtrd.  hare 
yon  any  more  t6  Say  cotlcertihlg  atiy  bf  them  f 

Ever.  No  more  conccniing  those  persotis 
ibat  hare  sworn  against  you  ;  I  cSn  Say  no 

IDOK. 

ColL  As  to  DngJale  ot  turbertfle  f 

JBvef.  No,  Ihdeed. 

ColL  As  to  the  Presbyterian  Plot,  Sir  ? 

JEvet.  If  the  Court  (il6es  dlbw  concerning 
other  persons ;  hut  I  would  tidt  itttrude  Shy 
thiugbut  what  the  Codrt  shaH  think  ftt. 

ColL  I  know  hot  but  thevitiay  boiti^  hiS^fnst 
me ;  therefore  pray  tell  what  you  knovl'.  Mr. 
Ererard,  do  yon  know  SAy  thing  too^  f  Fny 
let  me  know  what  ybu  know. 

Ever.  Nothing  of  any  petsoh  that  bjas  ap- 
peared against  yon  as  yet,  but  what  I  have 
loW  you.— Co//.    Ttey  may  do  so,  Sh-. 

X.  C.  X  And  then  n^e  may  pVoperly  Mear 
bim  to  them,  and  not  befors. 

ColL  I  desire  to  know  who  thei  ate ;  (rtny 
let  me  know  their  names  f-^Evef-.  Pit2-^erald. 

X.  C.  /.  He  hatfir  been  tio  witness  bere. 

ColL  Call  Thomas  P^kbuYst. 

X.  C.  J.  Ith4t  do  yotf  ask  hin^  ooi4^  h^  Is 
here? 

ColL  tfhat  dd  jod  kndW  ebnte^ng  Mr. 
Dngdale?  . 

Farkhuni.  ttr,  th^  kt^erend  it  At  Ust  I^o- 
rember,  ^hett  tbe  ^fKamebtsat  at  Westmin- 
ster, sereraf  tfines  Mr.  Diigd^le  having  pro- 
ibised  me  bis  furtf^e^  Narrat!?4  to  publ^h, 
i^hieh  he  pointed,  t  met  himi  several  times ; 
tme  time  I  met  hbn  at  RfchardTs  coffe^-hduse, 
and  it  was  towards  the  evening  before  W^  Went 


away  ;  be  told  me  and  Mr.  Symotids,  that  he 
was  to  speak  ^th  Dr.  Tongue  ;  and  he  told 


his  bein^  assassbated  by  fiie  papists,  Mr. 
Symonds  ahd  I  ollered  to  go  witli  him.  and  we 
took  ^coacb:  for  we  did  aot  know  wher^  Mr. 
CoUedgre  lit«d :  he  had  then  a  rbehtn  in  his 
e^eS,  vM  Wa^  n6t  ^ell ;  so'  We  Mxx>mpanied 
him  to  Mr.  Celledge*s  to  spesik  to  Dr.  Tongue. 
It  wwM  the  evening  \^hen  we  went ;  and  whilst 
we  took  a  nipe  of  tobacco,  in  our  discourse  we 
were  speaking  of  (he  times,  and  the  danger 
6f  the  papists ;  86  Colfedge  took  down  a  steef- 
hat,  that  himg  up  there,  which  he  s^d  he  had, 
and  he  said  he  had  a  qiulted  coat  6t  d'efensire 
armoor^  and  he  ^aid  he  had  a  MundeAuss  in 
his  hodse,  abd  two  pistols.  But!  Kttl^  thought 
ofapy  thmg  of  this,  neither  didf  t  know  welt 
wltat  1  waa  subp«aiaed  doWn  for ;  but  these 
anu  1  saw  in  his  hoaae,  and  it  WhST  ^f/ in 
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aims  they  chivged  me  witbaJ,  were,  provided 
Vefore  Christmas.  , 

;  L.  C.  J.  But  there  is  nothing  that  contra- 
dicts Du^ale's  testimooy  in  all  this. 

Coll,  It  does  safiicieDtly  contradict  him. 

L..C.  jr.  I  do  not  see  that  this  does  at  all 
contradict  what  he  hath  said  ;  hut  do  yon 
ohserre  what  y,ou  v>  ill  upon  it,  when  yoa  come 
to  make  your  defence. 

Stranger'.  A  gentleman  helow  desires  yon  to 
call  Mr.  Yates. 

ColL  Pray,  Sir,  what  do  you  know  ooncern- 
ing  Dugdale  t 

YaUt,  I  know  that  BIr,  pucdale  sent  for 
me  to  a  coffee-house  to  bespeak  a  pistol  iov 
700,  and  told  me,  that  when  I  had  made  the 
l*utoI,  I  should  deliver  it  to  Mr.  Colledge,  and 
^  Mr.  Dugdale  promised  to  pay  for  it  when  I  had 
done  it.  Now  some  time  after  1  did  some 
small  matter  for  Mr.  Dugdale,  cleaned  his 

Sistols,  or  some  small  business,  and  Mr.  Dug- 
ale  asked  me,  if  I  would  have  a  pint  of  wine, 
which  I  agreed  to ;  and  being  at  the  tavern, 
Mr.  Dugdale  asked  me,  if  Mr.  Colledge's 
pistol  was. done.  I  told  him,  no,  it  was  not,  as 
yet  So  I  asked  Mr.  Dugdale,  because  he  had 
promised  to  give  Mr.  Co) ledge  a  pistol,  what 
obligation  there  was  betwixt  Colledge  and  him, 
that  he  should  give  him  a  pistol  ?  To  which  lie 
answered,  that  Sir.  Colledge  had  been  service- 
id>le  to  him,  in  lending  him  a  pair  of  pistols  to 
ride  withal  sometimes  :  so  he  gave  him  a  pistol 
to  satisfy  him  for  the  wearing  of  his  pistols  now 
and  then.  I  thought,  said  I,  Mr.  Colledge  did 
impose  uoon  your  good  nature  too  much,  not 
l>ut  diatl  believe  Mr.  Colledge  is  a  very  honest 
nan,  and  stands  up  ^or  the  good  of  the  king 
and  the  government.  Yes,  said  Mr.  Dugdale, 
I  believe  he  does,  and  I  know  nothing  to  the 
contrary. 

Att.  Gen,  When  vras  this  ?        " 

Yates,  A  little  after  the  parliament  sat  at 
Oxford  ;  for  I  never  knew  Mr.  Colledge  before 
Mr.  Dugdale  set  me  at  work  for  him. 

Coll,  Mr.  Yates,  pray,  was  there  nothing  in 
fte  coflfee-ht^use  aoout  one  that  he  asked  to  go 
with  him,  when  he  said  he  knew  nothing 
•gainst  me? 

Tatet,  I  heard  one  say 

Sefj.  Jeff,  You  must  speak  your  own  know* 
Mge,  you  must  not  tell  a  tale  of  a  tub  of  what 
yon  heard  one  say. 

Yates,  I  heard  it  aiErmed 

8erj.  Jeff  By  whom  ? 

Yatet.  "By  a  person  in  the  coffee-house. 

Seij.  Jeff  Who  was  that  person  ? 

Yates,  By  one  of  the  servants  of  the  house. 

i.  C.  J.  This  is  no  oidence  at  all ;  if  you 
knotr  any  thing  of  your  own  knowledge, 
•peak  it 

fierj.  Jeff.  U  he  here  ? 

Ya*e$.  No,  I  think  not. 
.  ^^' Jones.  How  longdo  you  think  must  we 
mt  here  to  hear  other  people's  stones  ? 

^'  C.  J,  If  you  know  any  thing  of  your 
•Wli  knowledge,  I  say,  speak  it 

Alt,  Ocn,  rray  let  me  ask  you  that  question 


,^;ain ;  when  was  this  tiiathe  said  he  beUsvM 
he  was  an  honest  man  ? 

Yates,  It  was  about  three  Weeks  after  the 
parliament  at  Oxford* 

Coll^  Thea  he  does  me  wrong  now ;  for  tf 
I  were  an  honest  man  then,  it  cannot  be  true 
that  he  says  of  me. 
.  ,L,C.J>   Who  do  you  call  next  ? 

Coll.  Prav,  mylbrd,  who  hath  hedi  swore 
against  me  f 

L,  C.  J.  There  is  Stephen  Dugdale^  Johe 
Smith,  Bryan  Haynes,  Edward  Turbervile,  sir 
William  Jennings,  apd  Mr.  Masters. 

Coll,  Call  Mr.  Clayton.  'Mv  lord,  at  hi^ 
house  it  was  I  lay  in  CTxford,  and  that  Dugdale 
says  I  spake  some  of  the  treasonable  words. 
Pny,  Sir,  do  you  know  what  time  I  came  to 
Oxfonl.J*  .     . 

Clayton.  I  remember  it  very  weD,  it  was  at 
the  time  the  parliament  sat  at  Oxford,  ahput 
two  or  three  days  afier  it  be^^an. 

Coll,  Pray  what  arms  did  I  hiing,  to  yoair 
house,  Sir  ? 

Clayton,  Asto  the  matter  of  arms,  there  wes 
no  other  but  a  sword  and  a  pair  of  pistols,  a 
nair  of  pistols  in  his  holsters,  and  his  sword  by 
tus  side. 

All,  Gen.  Was  there  no  silk  armour  ? 

Clayton,  I  saw  none,  if  it  please  you ;  sucfc 
a  thinff  might  be. 

Coll.  My  lord,  I  continued  at  his  house  from 
my  coming  in  to  my  going  out,  and  that  was 
till  aiWr  the  paxiiament  was  dissolved  ;  and  t 
came  afler  they  were  sat :  But  hark  you,  BIl*, 
Clayton,  Mr.  Dugdale  says,  he  was  with  me  at 
your  house,  did  you  ever  see  hini  th'i^re  ? 
.  Clayton,  I  remember  I  have  seen  Dugdale  vt 
my  house,  but  never  in  your  company.  t 

Coll,  Did  you  sell  .any  mum? 

Clayton,  No,  I  iiever  did  sejl  any  in  my  lifiu 

Coil.  Because  he  says,  we  had  muni  there, . 

Clayton.  I  never  saw  him  there  with  you^ 
nor  changed  a  word  with  him  as  I  know  of. 

L,  C.  J.  Was  he  never  in  the  company  of 
Colledge  at  your  house  ? 

Clayton.  Not  that  I  saw. 

Just.  Jones,  You  do  not  know  all  the  como; 
panies  that  come  into  your  house  ? 

ColL  My  lord,  I  am  told  there  are  some  that 
came  from  tlie  town  wh^re  I  was  hom,.diAt 
know  me,  and  have,  knoivn  me  for  34  or  .35 
years  together  ;  if  you  think  t|at  material  for 
me  to  prove  wheUier  I  am  a  proffsstant  or  110.    . 

L,  C,  J.  If  you  will  make  that  out,  jon 
may  :  But  it  is  your  loyalty  that  is  in  \(inestion,' 
If  you  will  produce  any  that  can  make  it  appear, 
that  you  used  to  honour  tlie  king  in  your  dis* 
courses,  or  so,  that  is  something. 

Coll,  If  I' am  a  protestant,  then  the  design 
is  plain,  these  men  swear  to  make  a  protestant 
plot,  and  turn  the  p!ot  oJBTthe  papists, 
.  Serj.  Jeff,  t^hat  church  do  yon  fre^ept  ii| 
London,  t«>  hear  divine  service  ? 

ColL  I  have  ireceived  the  Sacrament  sevcrd 
times^sir  Geou^e.  ,^ 

Het:},Jeff,  Woen  were  youtait.atth^pulir 
Uc  church  t 
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ColL  I  boM  I  may  be  a  protestant  if  I  hare 
sptmie  tfaitbor »  but  however  I  do  use  ta  go 
tocEiwoh. 

i.  C.  X  Well,  call  whom  you  wOl. 

Co//.  Is  Thomas  Deacon  there  P 

l^docon.  Yes. 

Coll,  He  lives,  my  lord,  in  the  pariah  where 

w»i  bom.     If  you  please,  Mr.  Deacon,  to 


L.  C.  J.   He  IB  not  questioned  for  thai,  bat 
for  treason. 

CM  Did  you  ever  hear  me  speak  any  thing 
against  the  government  ? 

Whit.    I  never  knew  any  ill  behaviour  of 
him  in  mv  lile. 

Coil,   but  did  you  ever  hear  me  say  any 
thing  against  his  majesty  or  the  government  P 


Z 


ire  my  kffd  an  account  what  you  know  of  me  ;       Whit.    Never,  tbttt  I  Imow  of.     1  knew  him 

rom  my  childhoo  I.  i  a  soldier  for  his  majesty,  in  which  service  ha 

De*iCotu  1  have  known  Mr.  CoUedge  ever  !  got  a  fit  of  sickness,  which  had  like  to  hava 

since  he  was  a  youth ;  he  was  hoin  in  the  town  j  cost  him  his  life ;  he  lay  many  montiis  ill,  to 

irhere  I  live.  his  great  charge. 

X.  C.  J.  Where  is  thiit  P  Serj.  Jeffl    Where  was  it  he  was  in  his  ma* 

Deacon.  At  Watford,  a  town  in  Hertford-  :  jestv's  service? 


ahire.  There  he  livi^d  till  he  was  a  man,  and 
married  a  neighbour's  daughter  of  mine,  and 
lived  there  while  he  had  two  children  ;  1  never 
knew  but  that  he  i%as  a  very  honest  msn,  fre- 
quented and  kept  to  the  church  of  England  ail 
along,  and  paid  every  man  his  own. 

Att.  Gen.  How  long  is  itago  since  he  leflthat 
place  P 

Deacon,  I  cannot  directly  tell  how  long  it 
is,  truly,  but  I  think  it  is  18  years  since  you 
left  Watford.— Co//.  It  is  14  years  ago. 

Just.  Jones.  You  say  fourteen  xaJi  they  say 
eighteen. 

Deaojn.     I  say  I  cannot  exactly  tell. 

ColL  But  Mr.  Deacon,  I  have  been  in  youi- 
country  lately. 

Deacon,  He  used  to  come  there  once  or 
twice  a  year  generally  to  see  his  friends.  1 
have  heard  bim  declare  himself  a^oat  the 
popish  chorch  always  very  much. 

L.  C:  J,  Did  you  never  hear  him  talk  against 
the  government  P 

Deacon.  No,  never  in  my  Hie. 

Serj.  Jeff,  Nor  ag^ainst  the  king  f 

Deacon.  Nor  against  the  king. 

Just.  Jones,  Was  he  in  your  country  the  last 
Easter? 

Deacon,  I  think  it  was  about  Easter  he  was 
there. 

Just.  Jana,  Was  he  at  church  there  then, 
and  received  the  Sacrament  ? 

Deo  can,  I  know  not  whether  he  was  there 
on  the  Lord's  day  or  no  :  He  did  quarter  at 
another  town,  at  Busby,  where  he  has  a  bro- 
ther-in-law. 

X.  C.  J.  Well,  call  another. 

Coll.  Mr.  Whitaker. 

L..C.  J.  What  is  your  Christian  name  ? 

Whit.  William. 

L.  C.  J:  What  do  you  ask<>f  him  ? 

CoU,  Whether  he  knows  me  and  my  edu- 
cation P 

Whit.  Sir,  I  have  known  him  this  26yeu%  : 
I  know  bis  mother^  she  lives  now  at  Wtttford  : 
I  have  known  his  behaviour  to  he  very  civil 
and  good ;  a  very  good  churchman  he  was 
when  be  lived  with  us ;  and  I  have  enquired, 
and  find  he  has  the  same  reputation  m  the 
parish  where  he  last  lived  in  Bladlt-Friers ; 
He  was  no  Jesuit  nor  papist,  I  dare  aver;  he 
hath  fiouted  them  and  mocked  them  with  their 
wowl^n  ^ds,  and  the  iike.i  for  heocHrid  nafer 
eadure  tbaipenuanon* 


W/nt.   At  Chatham  business. 

CoU,  It  was  under  my  lord  Rochester,  fiut, 
my  lord,  1  liavc  a  t&»tirnunial  under  the  hands 
of^O  people  of  Watford,  to  g^ve  an  account  of 
my  good  behaviour. 

J  ust.  Jones.  He  hath  been  gone  thence  thesa 
18  years. 

Whit,  He  hath  come  there  almost  evdy 
half  year,  sometimes  three  or  four  times  in  m. 
year,  because  liis  mother  lives  there  now,  and 
be  came  |o  pay  his  respects  to  her.  His  chil- 
dren  lived  and  went  to  school  with  us. 

L.  C.  J'    Come,  who  do  you  call  eJse  P        • 

Coll.    Mr.  Neale. 

Nenle.  1  can  sav  no  more  than  the  other 
men  before  me.  I  Know  the  man,  he  was  bred 
and  born  at  Watford,  he  lived  there  several 
years,  he  married  a  wife  out  of  the  neighbour- 
hood,  frequented  the  public  worship. 

X.  C.  J,    How  long  ago  is  thisP 
.  Neale.   Sixteen  or  seventeen  years  ago.  But 
then  he  used  to  come  once  or  twice  a  year  inta 
tiie  country. 

ColL  Did  vou  ever  hear  me  speak  any. 
thing  against  the  king  or  the  government  P 

^eate.   No,  n^ver  in  my  liro. 

ColL  How  k>ng  is  it  ago  since  you  wera  in 
my  company  last  P 

Neale.  W  hen  you  were  in  town  last,  I  neven 
heard  you  say  any  thing  that  was  ill. 

ColL  How  long  ago  is  it  since  we  were  al 
the  White-Hart  toeeUier  ? 

Neale,    It  was  about  spring. 

Coll.  I  said  right,  my  lord,  I  was  thara 
about  Easter.  Pray,  did  you  ever  hear  me 
speak  for  the  kiogp  « 

Neale.  Truly,  the  discourse  we  had  I  nerer 
used  to  keep  in  my  mind ;  but  I  never  heard 
him  speak  any  thing  against  the  king  or  the 
government. 

X.  C.  J.  Were  you  much  conversant  with 
himP 

Neale.  ^Vheo  he  came  down-  to  give  hii^ 
mother  a  visit,  and  see  his  neighbours,  wQjaseil 
always  to  see  one  another. 

ColL  Pray,  will  you  call  Mr.  Tanner  im4 
Mr.  Remington. 

Mr.  Remington  stood  up.  ' 

"Remington.  I  say,  I  have  known  Stephen* 
Colledge  these  40  yean,  and  I  have  known 
that  he  aiwigri  waa  an  honest  man,    Hewat. 
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m  fcoldier  some  ttiiie,«  but  be  ftlwayK  i^ent  to 
church,  was  no  conrenncler ;  and  used  to  visit 
hii  neighbours  when  he  came  down  to  see  his 
faiotber,  and  was  always  looked  upon  to  be  a. 
yery  f/ood  man. 

filer).  Jeff,  You  say,  you  knew  him  a  ml- 
im,  pray  when  was  that  f 

Rasingtom  About  the  time  of  Harwich 
fcosiaess.    That  is  all  1  can  say. 


Then  Mr.  Tanner  stood  up. 

X.  C.  J.  Come,  wl^st  sa^  you  ?  What  do 
you  ask  him,  Mr.  CoUedge  f 
^  Tanner.  I  hate  known  Stephen  CoUedge 
from  a  child,  40  years,  he  was  bom  at  Watfora, 
his  fatlier  worked  with  my  father,  and  great 
mtilnate  acquaintance  we  had  with  him,  and 
aaw  him  very  often ;  I  never  knew  any  fault 
in  him,  and  i  never  heard  a  bad  te\wrt  of  him 
in  all  the  town  of  Watford. 
.  Seirj.  Jeff. '  Have  you  seen  him  at  ^urch 
lately  ? — Tanner.   No,  I  have  not. 

Att.  Oen.  I  wottM  fkhi  know  whetb^  this 
■lati  hath  been  at  chmrch  himself:  he  looks  as 
if  he  had  not. 

ColL  1  know  not  whether  he  halib  been  at 
die  church  yon  mean,  or  no ;  hut  be  may  be 
an  honest  man  and  a  Protestant  kft  att  that. 

X.  C.  J.    Call  another. 

ColL   Mr.  l^etn' Norreys. 

X.  C.  J.  What  do  you  ask  him,  Mr.  Col- 
icdge  ?  nefie  he  is. 

CoU.  Do  yoo  know  any  thii^  concerning 
Mr.  Smith-f 

Norreys.  I  waa  once  in  the  Hercules  PiU 
lunri,  where  was  sir  William  Waller,  Macna- 
Aarra,  Mr.  Ivy,  and  five  or  six  of  as  tdgether : 
and  Mr.  Smith  was  there,  and  we  were  ta&- 
ing  conceming  the  parfiamenf  approaching  at 
dxon. 

Sei}.  Jeff.  Ten  the  names  ef  tlie  rest. 

Natfe^t.  Sir  WiUisim  Waller,  MacoamaTTa, 
Mr.  Ivy,  Lewes,  Macnamarra's  brothel,  aAd  I, 
and  Mr.  Sinith. 

Serj.  Jeff  Well  s«^;  y^  do  not  taeM^ 
with  any  of  thcMs,  but  Mr.  Smith. 

L.C.J.   Was  John  Smith  there? 

Norreys.  HeWABtheite. 

X.  G.  J.  WeH,  go  &a  then. 

Jtfofte^s.  We  Wei^  talking  of  fbe  parlia- 
ment at  Oxon:  Says  sir  Willfim;  WaAl^,  most 
of  tlife  p«rliaitteni-men  acre  afir«d  fo  go  up  to 
tie  p4rlia»iecit  Trulv,  a^d  Mr.  S^'itli,  I  hope 
Hi^  wilt  be  pMvided  to  go,  if  liiey  do  go. 
Says  sir  Willnim  Waller,  I  shall  be  provided 
^tb  die  r^st  of  n^  fiitods :  and  lilr.  Colledge 
said,  I  will  go  up  with  the  rest  of  the  parfiil* 
ffienf^inetf  ^  1  ^all  bie  provided  too,  says  mtost 
^the  ^'vdi^ueb :  Mys  A  Williiim  Wafler,  wiff 
you  go  along  with  ro<B,  and  I  win  ptovide  yottf 
#lti  Atf  iMrse  ?  Said  he,  I  Uave  a  horse  of  my 
own^  and  if  it  please  God  I  w#  hate  notliin^ 
else  to  do,  but  to  go  with  the  parliament,  and  I 
will  not  neglect  it.  Hiid  was  all  the  discomse 
«f  liA  ^nMtfy  fof  If^at  ni^ 

etOi,  DM  you  hettrW.  SM^  mf  mr 
Mag^iitaineitter 


i^orreyt.   Nb,  nol  a  x^ord  at  all. 

ColL  But  this  we^  a  material  etidenc^ 
^fainst  others  of  the  confederates,  if  tiiey  htA 
been  examined.  ' 

Norreyt.  My  lord,  I  wps  at  lfh<!  .^fnstcrdam 
coffee-house  the  V3d  of  Jiiiie  hsi,  and  tnere 
was  Mr.  Dennis  Mjicnhriiarra ;  savl  he,  trill 
yon  go,  and  I  will  give  you  a  pot  df  ale. 

X.  C.  J,  There  is  nothing  of  Dennis  Mae* 
namarra  in  question  bei'ore  us.  If  you  havte 
any  thing  to  say  against  any  of  the  Tvdtnessca 
that  have  been  sworn,  go  on  with  your  evi- 
dence, we  must  not  hear  stories  of  other  people. 

ColL  He  would  speak  against  some  men 
that  have  iswom  agamst  me,  but  are  left  out, 
for  some  reasons  I  know  not.  Pray  caB  Mr. 
Thomas  Norreys. ' 

X.C.J.  What  do  you  ask  him  P 

ColL  My  lord,  he  Knew  me  in  ihi^  counirjr 
some  15  or  16  yeani  ago. 

T.  Norreyt.  My  lonl,  I  have  been  acquainted 
with  Mr.  Cblledge  about  16  or  18  y6ar4,  and 
he  hath  always  carried  himself  vevy  civilly  ant 
well,  and  he  kept  to  the  church  ror  a  consider- 
aiile  time,  as  doly  as  any  partshioo^r  did. 

X.  C.  /.  How  long  liave  yon  known  hhn  ?  ' 

T.  Norreys.  This  16  years. 

X.  C.  J.  You  live  in  this  countiy ;  dout 
you. 

r*  Norreys.  Yes,  at  AyhroHlt. 

ColL  I  was  at  Astrop- Wells  last  year,  I 
believe  Mr.  Jastk*e  LeWnt  siiw  me  there. 

T.  Norreyt.  Yes,  I  was  there  with  you. 

Coll.  We  ^  diieourse  commt^nly  tiien  con- 
cerning die  Fa|nBts.  Prai^,  Sir,  did  yOu  fin4 
me  indined  to  the  Popish  mterest? 

T,  Norreyt.  You  spoke  very  much  dgainst 
them. 

ColL  Di j  yon  ever  hear  ite  speak  against 
the  kine  or  tlie  jrovemmentP 

T*.  Norreys.  No,  I  never  hter<f  it^  fot  if  he 
were  my  brother,  I  should  have  discovered  it. 

X.  C.  /.  How  oAen  have  yon  tfe^n  him  ? 

T.  Norreyt.  Very  often,  and  conversed  ittadlk 
With  him. 

ColL  My  lord,  as  to  the  papers  cfcujpelupbd 
mH  ftut  they  Wer^  min^,  I  dedar^  1  £no^  not 
oir  them.  Ihigdale  ^s,  I  ofWiil^  flk^m,  and 
die  hCfe^  HM  seteiral  prints ;  bat  frilly,  vttf 
k>rd,  I  had  done  myself  a  great  inauhj  if;  I  had 
dpne  or  owned  ttaose  tfanu;s  he  natft  charged 
me  withal.  I  never  coidd  make  a  |pictmre» 
nor  neve^  did  dnrw  a  picture  in  my  lite^;  tod 
that  very  person  that  he  sayif  lowi]led|  | 
to  be  pnnted  by,  hath  defiied  if  ^ore  tb^ 
atid  cQtindl ;  tbr  be  there  testifi!^,  tha^  he 
not  know  the  person  that  caused  it  to 
^Hhted. 

X.  €.  J.  HdW  caitf e  yon  td  bttve  M  tnttnf 
ietsM'dyvdiM-bod^? 

CotL  Stf  hrdi  here  si  EK^ihefti  BrAij  ib^ 
maid  by  whom  they  wei^  taften  in,  Mi  Whd 
cttig^^ytraitniu^uxftofit.  I  cannot dte^ 
but  that  «ey  Wdr«  in  itty  filbds^^  huf  tUirl  Wa^i 
tb^anth^,  di^Ad  tat»  Aetn  tiLldiaffUm 
mutM  in  ev^  wai  ibaie-^UI  Bf&ibsttr 
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tommibaki^  I wmcoiifidcttt; he wa$ examiqed 
bo&re  ake  ipDg^  and  couneQ,  wad  he  and  Ijis  wife 
denied  it 

X.  C.  J.  He  than  be  called  if'  he  be  \ken. 

Coll,  I  know  Bothin^  of  the  printiDg  of 
than,  nor  was  I  Uie  anthor  of  then). 

X.  C,  J,  They,  were  dispersed  by  yon  np 
afad  down. 

€oU,  That  they  were  in  my  hoine,  I  be- 
lieve, my  loid ;  uid  this  woman  wiH  tell  you 
how,  HIT  lord.  Pqiy  tell  the  eourt  how  these 
pafMlra  that  are  call^  the  Rary  Shew  came  to 
06  in  tny  house. 

ML  iaunt.  A  porter  bronght  three  hmidles  to 
our  hoose,  and  ashed,  wheOier  my  master  was 
not  wilfcin.  I  told  htm,  no,  he  was  not.  Said 
he,  These  papers  are  to  be  lefl  here ;  said  I, 
Who  do  th^  come  from ;  sud  he,  *tis  all  one 
for  that,  you  most  pay  me,  and  1  must  leave 
them  here ;  so  I  gave  him  six-pence,  and  he 
left  the  papers,  but  I  nerersaw'tne  man  sbce 
nor  before.  And,  my  lord,  I  nerer  read  them 
what  they  w^re,  but  I  saw  they  were  such  sort 
of  prints  as  those. 

X.  C.  J,  How  lonff  was  it  before  they  were 
seised  7 

EL  Hunt,  A  matter  of  7  or  8  weeks. 

CpU,  My  lord,  it  seems  they  were  put  ij^  a 
h&x'  and  left  m  my  compting-house :  I  never 
tottobedthem,  but  Uiere  tiiey  staid,  for  ought  I 
know,  tiO  Aef  were  taken. 

X.  C.  J.  YoQ  were  Coiledge*s  servant,  were 
younotP 

Ml,  HuhL  Yes,  mylord*. 

OdL  My  lord,  1  never  knew  tl^e  printer  nor 
the  author;  but  I  heard  a  man  was^in  trouble 
about  them,  upon  a  bye- law  in  tiie  Stationers 
company. 

'  Att.  Qen,  How  came  you  by  that  origmal  f 
'  CoU,  Have  you  it  there  ?  I  know  of  none 
was  produced:  But  if  I  were  a  person  oon- 
oenled,  it  were  no  treason,  and,  my  lord,  I  hope 
voa  wffl  do  me  ftM  jnsdee,  to  let  the  jury 
know  th^  are  not  treason,  none  of  these 
popeti.  Ai^d  I  do  declare  I  know  nothing  of 
the  orkpnal,  tl^  printer,  nor  the  author. 

X.  C.  X  You  ^nd'time  in  raaldng  observa- 
tions out  of  order  of  time:  When  you  have 
^en  your  erideQce,  then  make  your  observe- 

tUNM* 

CoU,  I  confess,  I  nay  err,  as  to  matter  of 
order,  fbr  I  never  was  in  thb  capacity  before. 
Biit  pray,  do  you  tell  the  court  hovir  t$e  psmers 
ctme  there,  and  aH  the  transactions.  For  | 
was  Ajsrisoner  when  they  came  and  searched. 

'  X.  C.  J.  No,  it  was  8  weeks  before  you  were 
taken  thinr  were  lett  there. 

Seij.  Jeff,  Did  you  not  tdl  your  master 
soon  after  tiiey  were  kf^  theref 

Ml,  Hunt.  No. 

Sm.  J^.   Within  what  time  did  you  tell 


Mi.  Hunt.   Ibdfevehwasaweekorafbrt- 


'Ait  0in.  Where  wis  your  master  aH  tibat 
tidlof  ^    ' 

WLMnnt,  Howtsiatiioooni^. 


Colh  My  lord,  I  did  see  them  ther^  {  most 
confess,  1  do  not  deny  but  I  saw  them  there, 
but  I  knew  not  whence  they  came,  nor  whos2 
they  were.  Nor  did  I  ever  intend  to  meddle  * 
witn  them,  nor  concern  myself  about  thep. 
What  have  you  to  say  more  ? 

EL  HuiH,  Concerning  Mr.  Dngdale,  If  1 
may  speak. 

jL.,C',J.  Ay,  goon. 

EL  Hunt,  I  went  to  receive  the  money  of 
Mr.  Du^ale  that  h^  owed  my  master,  an^ 
asking  him  for  it,  he  said,  he  would  pay  me 
such  a  time  to-morrow  morning,  if  I  woul4 
come  fbr  it;  bat  when  I  came,  he  1^4 
not  the  money  ready  for  me.    8ir,  said  I,  t 


shall  do  at  heme  in  the  family,  if  you  keep  my 
master's  money  and  he  be  in  prison  ?  8;dd  he^ 
There  is  a  great  deal  of  do  about  my  sweariw 
against  your  master,  more  than  needs  ;  but  as 
I  nope  for  salvation,  I  do  not  believe  Mr.  CoN 
ledg^e  had  any  more  hand  in  any  oonspiracji 
against  his  majesty,  than  the  child  unborn. 
-Here  is  I>ugd&le,  let  him  deny  it  if  he  can* 
Dued.    As  I  hope  for  salvation  I  did  npt  say 


so. 

EL  Hunt.  Upon  my  salvatipn  it  is  true  what 
I  say. 

Stevens.  This  was  the  maid  that  hid  her 
master*s  papers  when  they  were  searched 
for. 

Seij.  Jef.   Be  quiet ;  art  thou  got  into  ^^ . 
logues  with  the  maid  now  ? 

ColL  Mr.  Stevens,  it  is  well  known  what  • 
man  you  are  to  propagate  witnesses.  My  lord, 
she  gave  me  an  accouqt  of  this  Iq  the  Tower, 
before  I  came  away,  that  Dugdale  desire^- 
to  ifpeak  with  Mr.  Smith,  and  told  her,  that 
no^ng  that  he  had  to  say  would  touch  mjf 
life. 

EL  Hunt,  As  I  am  alive  it  is  true. 
.  L,  C,  J.   Mr.  Dugdal^  denies  at  now. 

EL  Hunt,    ^e  is  not  a  rights  vvvtp  if  he  de^ . 
nies  it,  for  he  told  me  it  twice. 

CplL  I  told  Mr.  Smith  of  it,  when  he  had 
leave  to  come  to  me :  I  told  him  what  the  maid^ 
said  he  had  to  say  to  her,  and  this  was  thre^ 
weeks  ago ;  said  he,  I  wiD  speak  with  him 
with  aU  my  heart,  if  be  has  a  mind  tQ.speek  ' 
with  me ;  for  he  hath  said  th^  hjd  iiath 
nothmg  affunst  her  roaster  t))at  he  cisn  touich 
an  hair  of  I\is  head,  nor  nothing  that  can  touch 
his  life,  that  he  knew  nothing  of  a jplQt  or  oon- 
trivance  agaipst  the  king ;  and  if  jcpuld  hdb. 
it,  I  had  as  lieve  have  given  a  hundred  poviidk. 
I  had  never  spoken  what  I  have.  This  Kq  flf^d 
to  her. 

X.  C.  J.  You  t^tl  her  what  to  say. 

EL  Hunt.  Sir,  he  does  not  tell  me;  for^r* 
Dnodale  said  those  very,  things  to  me. 

ColL  This  is.  an  account  f  had  wh^  I W^ 
prisoner ;  I  could  not  direct  her. 

X.  C.  J,   Do  you  deny  what  they  say  ta  h^,. 
truQ,  Mr.Dygd^le? 

Dugd:  aiyiora,  she  fame  to  me  for  monefi 
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XtoU  ker  I  had  it  not  ready,  but  would  p%y 
lier :  And  in  the  shop,  betore  the  appreotioe- 
bby,  she  desired  of  me  that  1  would  write  two 
or  three  words  what  I  would  say  against  her 
master  ;  and  I  told  Mr.  Graham  of  it.  So  said 
1,1  cannot  tell,  I  ha^e  not  the  papers,  nor 
\f  hat  informations  I  hjive  given  against  him. 
So  she  came  again  the  next  morning,  and  she 
was  at  me  to  write  down  what  I  said.  I  won- 
d^,  said  1,  your  master  will  send  you !  had 
not  he  as  good  send  Mr.  Smith,  who  is  his 
opunsel  ?  ^d  this  was  all  the  words  we  had. 

EL  Sunt.  My  lord,  1  do  solemnly  assure 
you,  he  said  he  would  write  down  what  he 
said  affainst  my  master,  and  would  lain  speak 
with  Mr.  Smith  ;  for  there  was  more  ado  made 
about  it  than  needs. 

'  Dugdale.  Mr.  Graham  can  tell  what  it  was; 
i^r  I  came  and  told  him  immediately. 
^  X.  C*  J.    Did  you  tell  her  you  had  nothing 
to  say  against  her  master  that  would  touch  his 
life  ? 

'  Dugd.  I  could  not  say  that  I  had  said  no- 
thing against  her  master ;  for  she  asked  me 
that  I  would  write  down  what  I  had  said ;  but 
I  told  her  I  knew  not  what  was  treason,  that 
must  be  referred  to  the  court? 
*  Just.  Jones.  Did  he  speak  it  openly  or  pri- 
Vfitely  to  you  ? 

Ei.  Hunt.  He  did  not  speak  it  loud ;  nobody 
heard  bim.but  myself, 

Dugd.  It  was  in  the  shop,  and  the  appren- 
tice-boy was  by. 

Just.  Levinz.  Was  this  after  he  had  been  at 
the  0(d  Bailey,  or  before  ? 

Ei"  Hunt.  Yes,  it  was  after  he  had  been  at 
the  Old  Bailey,  and  after  he  had  been  at  Oxon 
too. 

Just.  Levinz.    Then  it  was  before  the  court, 

what  could  be  made  of  it  ? 

.  Colt,    She  hath  gone  forty  times  for  the 

money  I  lent  him  out  of  my  pocket ;   and 

I  lent  him  that  when  I  had  little  more  my- 

EL  Hunt.  I  did  tell  him,  Mr.  Dugdale,^  if 
yon  cannot  let  me  have  my  master's  money,  if 
you  please  to  tell  me  what  you  have  made  oath 
against  my  roaster.  Said  he,  I  cannot  let  the 
have  it  now ;  but  thou  sbalt  have  what  I  have 
to  say  agakist  him :  I  will  draw  it  up  in  writ- 
ing, and  thou  shalt  have  it  to-morrow  morning. 
*-The  nesct  morning  I  came  to  him  again,  and 
said  I,  t  am  come  agam ;  what  must  I  do.^ 
said  he,  I  have  no  money ;  such  an  one  hath 
not  helped  me  to  it.  Sir,  then  said  I,  I  hoi^eyoo 
will  be  as  ffood  as  your  word,  to  let  me  know 
What  you  have  made  oath  against  my  master. 
6^d  he,  I  was  >about  it  yesterday,  but  could 
not  do  it :  But,  sweetheart,  said  he,  and  took 
me  by  the  hand,  I  will  give  you  a  copy  of  it 
to-day  at  ten  of  the  cIor*k  ;  and  if  I  do  not,  I 
will  tell  it  thee  by  word  of  mouth.  .  So  I  came 
to  the.  house  at  ten,  and  staid  till  eleven,  but 
did  not  see  him. 

Just.  Jon<y.  You  had  a  great  mind  to  be  tam- 
pering. 

Elr  ^^nt.  Tlie  fir«t  time^  he  asked  me  who 


was  his  counsel ;  I  iM  him  Mr.  Snitb ;' 

said  he,  1  have  a  great  desire  te  speek  witia 

him.    So  I  told  my  master  of  it 

ColL  My  bird,  you  see  it  is  bt*  Uack  and 
white,  all  this  whole  contrivance  upon  .me.  SAie 
hath  proved  I  knew  nothing  of  the  papers ;  and 
indeed  JL.did  not. 

L.C.J.   Do  yott  call  any  more  witncseca? 

ColL  There  is  my  bnitber-in-law  that  re- 
ceived those  papers.  Call  George  Spwr  and 
Sarah  Goodwin,    [Mrs.  Goodwip  impeved.3 

ColL  Do  you  know  any  thing  of  iLe  pepere 
that  were  carried  to  my  tMt>ther  George  Spur's  ? 

Mrs.  Goodwin.  Yes,  1  do.  The  Salurdny 
after  my  brother's  confioiement,  about  eigfat  «f 
the  dock  in  the  morning,  I  ha>riog  heard  of  it, 
came  into  the  house,  and  in  a  quarter  of  an 
hour's  time  in  comes  a  waterman,  aild  desiree 
an  handful  or  two  of  shavings.  I  knowing  iwt 
who  be  was,  nor  what  he  desired  them  for» 
told  him,  he  should  have  them ;  so  he  went 
up  to  tlie  working  shop  to  gather  them^  ibr  ho  - 
pretended  that  to  be  his  business. 

X.  C.  J.  Whose  waterman  was  it  ? 

Mrs.  Goodwin.  A  waterman,  J  suppi^ei  thai 
belonged  to  his  majesty,  for  he  had  a  coat 
marked  with  R.  C. 

ColL  This  is  ailer  I  was  in  custody  ? 

Mrs.  Goodwin.  Yes,  it  was  the  Satmday 
afler.  So  no  sooner  had  he  the  shavings,  bat 
he  goes  out  of  the  shop,  and  eomesin  egaia 
with  three  of  his  m^iesty's  jnessengers ;  anid 
they  made  eioquiry  after  papers,  and  I  beings 
innocent  of  oonceaUng.any  paperS|  or  any  thin^, 
said,  I  know  of  none ;  so  tnpy  came  to  one 
box  that  had  the  tools  for  the  men  to  work  witb^ 
and  they  demanded  the  k^s.  I  told  him  I 
knew  not  where  the  keys  were.  So  they  went 
to  the  nexfi^  and  fonnd  it  open,  but  noting  did 
they  fmd  tliere ;  there  was  a  bed  wherein  for* 
merly  my  brother's  servants  did  he  :  said  one 
to  the  otner,  Look  well  whether  tbere.be  net 
something  hid  jn  that  bed ;  said  1,  I  aw^ 
there  is  no  such  thing  as  you  enquire  lor :  if 
you  please,  you  may  take  otf  the  elothes»  and 
gave  them  tree  toleration  to  look  ;,but  ibr  the 
chest,  I  would  not  deliver  the  keys,  becaose 
the  man  was  not  there  that  owned  it.  in  their 
searching,  they  flung  down  the  wainscot,  end 
did  a  great  deal  of  damage  to  his  ffoods*  Gen« 
tlemen,  said  I»  1  suppose  you  have  order  to 
search,  but  none  to  spoil,  a  man's  goods.  When 
they  were  ffone^  having  found  oonei  they 
threatened,  God  damn  iSan  they  would  have 
them,  for  there  they  were.  But  I  oong  ignoiant ' 
of  the  conceahnent  of  the  papers,  I  requested  the 
maid  and  my  brother's  son^  whether  they  knew 
of  any  papers^  and  they  satisfied  me. they  knew 
of  some  pnnt^  that  weee  brought  by  aportcr, 
te  be  left  i^  my  brother's,  but  they  knew  not 
wbenoe  they  came,  nor  what  they  were :  and 
the  some  ahswer  crave  my  brother's  Son,  that 
he  did  not  know  whose  the  pi^en  were.  Bni 
since  his  father's  confinement  they  were  laid 
np  sure  aodsefey^th^  knew  not  whetdiey 
concerned.  Upon  this,  my  lor^  ray  brelber 
in-law,  Geoige  fijpur,  be  cpm^  inle  |be  how^ 
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sad  ifitpkaac  fmxe  honour,  I  reqdested  faiiii  to 
esrry  lbea»iiitO  the  eonntryto  faiB  boose,  to  se- 
cure them  till  we  knew  wluit  they  didoonoAn 
•ndwbother  did  beSoog  to.  Wherenpon  he 
leplM,  mj  lord,  that  he  was  feaHiil  to  carrr 
anj  thing'  out  of  the  house ;  said  I,  if  you  will 
please  to  take  them  of  me,  I  will  cany  them 
«|it  of  the  house  for  yonr  security,  because  his 
Fife  kNiked  erery  hour  (beiag'witb  cbiM)  when 
she  should  bedebrered,  and  he  Was  fearful  of 
^nmbliligher.-  So  I  carried  them  out  of  the 
home,  mid  debforad  them  to  him. 

JLC.J.  To  whom?  . 
.  Mrs.  Goodmin:  To  my  brodier-^in-law,  Mr. 
GoMgeS^rar.  So  a*  mjr  going  out,  after  I  had 
Mimed  them  to  huut  m  my  way  back  again 
IfiMHidasnaUiNiper-book,and  a  small  parcel 
of  writings ;  wko  dropped  them,  or  who  laid 
4Mm  then, 'I  cannot  w.  But  taking  them 
«p  unadvisedly,  I  put  tiiem  among  the  prints 
which  1  carried  out,  I  deKrered  them  to  my 
hvotber-in-hiw.  This  is  all  I  have  to  say  as  to 
the  pesters. 

Steoent,  Three  parte  of  what  she -hath  said 
is&lse. 

SeijrJ^^rief.  Well,' hold  you  youir  tongue. 

Sievent.  Mr.  Atterbury  ui  here,  my  loid,  That 
searehed  the  house. 

Atterhmry,  Be  pkaaed  to  jgiwe'  me  my  oeth, 
I  wiO  tell  you  what  passed. 

Att.  Gen.  We  don^  think  it  material,  but 
you  were  sworn  beiMe,  stand  up. 

IhC^J.  Tell  the  manner  of  finding  the  be- 
pers.  TfaiB  womnn  gives  us  an  account  of  a 
wmtrman  that  catee  in,  pretending  to  fetch 
ahsMngs.  . 

-  Aiterbwy.  Upon  my  oith  it  was  not  so. 
The  walBrman  was  a  watennan  that  brought 
me  and  two  more  of  my  fellowa,  and  the  water- 
man feNowed  us  into  me  yard,  but  came  aft^ 
iia:  and  b^bg  oidered  to  Kxiklbr  papers,  I  did 
search  the  houas ;  fnr  I  had  intelligence  that 
there  w^re  poperrthere,  bnti  did  not  find  them 
diere.  But  up<m  findmg  the  first  papers,  I 
made  the  more  diligent  seareh,  but  could  hot^ 
find  the  rest  I  most  ebiefly  sought  after. 

Bm.Jeferiet.  Didtb^  king's  waterman  take 
any  sbatings  br  himself  ? 

Atter^ury*  Wewereallteffetber,wedidnot 
more'out  orany  one  room, but  together;  this 
gentlewoman  waa  in  the  hime  when  I  came, 
and  there  waa  a  little  child,  a  gM,  and  this 
maid-was  there.    . 

8e^,  J^ferie$.  Did  vou  come  for  shavings 
there,  piay,  Mr.  Atterfiury  ? 

Aiterbuty,  No,  I  did  not 

Mrs.  Goodwin*  The  wateiman  did  though 
first* 

CoU.  Call  George  Spur.  (But  he  did  not 
appOar.)  But,  Mr.  Atlerbory,  before  you  go 
down,  pray  tell  the  oourt,  did  -you  tike  any  of 
theae  papers  at  mv.  house^  or  at  my  brother-in- 
law  Spur^hou^r 

SetSeL  My  lord,  I  to«ic  the  papers,  and  I 
took  them  at  Busby,  at  Spur's  house.  And  this 
woman  cstkied  out  one  half  to  Spur,  noddle 
mahleinM'Out  tbf  l)th«r. 

TOU  Till. 


JL*  C.  J.  When  did  ho  carry  iliem  ? 

Mrs.  Goodwin.  The  same  day  they  searched 
for  them^  for -my  brother  came  in  bt  the  aareo 
time. 

L,  C.  J.  How  do' you  know  Spur  carried  atiy 
awavP 

Mrs.  Goodmin,  He  carried  none  out  r.f  the 
hoive,  I  carried  fiiem  out  of  the  house,  and 
delivered  them  to  him. 

£.  C.  J.  Tlien  they  were  in  your  house? 

Mrs.  Goodwin.  They  were  in  the  counting-' 
house. 

ColL  My  lord,  if  they  were  iff  any  other 
place,  I  know  not  how  they  came  there,  for  this 
was  all  done  after  I  was  a  prisoner ;  and  Sewel 
s^s,  they  were  removed  wnen  I  was  a  prisoner. 
Where  is  Geoige  Spur  P 

Sen.  Jefftriei:  It  is  admitted  Aey  were  at 
your  house,  and  taken  thence,  and  afterwards 
carried  to  Ivor's. 

Coll.  They  carried  them  abroad,  and  handed 
them  from  one  to  anodier,  and  took  them  into 
the  country,  I  know  not  what  they  did  with 
them-:  but  my  lord,  I  neither  know  the  printer 
nor  the  author,  I  declare  it  upon  my  life. 

X.  C.  /.  Have  you  any  more  witnesses  ? 

Coll.  No,  mv  loffd,*I  have  not. 

X.  C.  J.  WiU  you  that  are  of  counsel  for  the 
king  call  any  more  ? 

Att.  Gen.  One  or  two,  if  you  please,  my 
lord.  Gait  John  Shirland.  And  it  is  tothfs 
purpose ;  it  seems  very  latel  v  Mr.  Bolron  would 
nave  tempted  him  to  nave  forsworn  himself. 

Coll.  My  lord,  I  hope,  if  they  bring  iir  any 
persons  of  new  evidence,  I  may  have  leave  to 
contradict  them. 

L.  C.  J.  YoU'ueed  notfear  but  you  shall  be 
heard  to  them. 

Att»  Gen.  We  shall  prove  Bolron  to  be  a . 
subpmer  of  witnesses ;  and  that  the  jury  may 
know  what  he  is,  he  and  Mowbray  have  ^one 
to  give  evidence  at  seveial  trials,  and  the  jury 
would  never  bdieve*  them  when  they  were  ou 
their  oaths. 

Serj.  Jefferia.  I  think  it  needs  not,  thne  bath 
been  spent  enough*  already . 

Coll.  No  whispering,  good  my  lord. 

Serj.  Jifferies.  Good  Air.  CoUedge,  you  are 
not  to  tell  me  my  duty  here. 
*jBst.  Jo«e«.  Isitnot  lawful  for  the  king's 
counsel  to  confer  togedier  ? 

ColL  Not  to  whisker,  my  lord ;  aU  ought  to 
be  spoken  out. 

L.  e.  J.  Nothing  ought  to  be  said  to  the  jury 
indeed  privately. 

Att.' Gen.  But  shall  not  we  talk  among  our- 
selves. 

Coll,  No,  I  hope  not,  of  any  thing  that  con- 
my  trial. 


imm     !■■ 


*  «•  What  the  Attorney  here  says,  and  the 
Solicitor,  in  summing  up  the  endence,  repeated 
after  him,  is  noUnioiraly  ialse ;  for  at  the  Sum* 
ro^r-AssiiEes  at  York  the  year  before,  Thomas 
Thvring  was  convicted  solelv  upon  the  testi- 
mony of  these  very  men  in  their  own  country, 
•9^was4iftwWi«d9oaEaoat«4«"  Qrig.  £dit. 
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Jnst  Jcm^t.  You  are  deeeiTed  in  thftt.  ' 

OU.  1  think  it  in  a  Uw,  tl^t  all  ought  to  be 
public;  I  heg  your  pordoDy  if  1  wn  in  the 
wroD^.  '  . 

Ait.  Gen.  Swear  John  Sbiriand.  (Which 
was  done.'l  Pray  gtye  the  court  and  the  jury  an 
account  or  Bolroo,  what  you  know  of  liiro. 

Shir  land.  Bolron,  ray  lord,  laat  Whitam- 
Tuesday  wouM  have  u^iven  one  ten  pounds  and  a 
hone  to  go  down  ana  swear  against  sir  Miles 
Stapleton.  I  was  to  swear  I  was  suborned  by 
bis  friends,  and  several  other -persons,  which  I 
have  discovered  upon  my  ostlh, 

X.  C.  J.  Is  this  man  sworn  ? 

Alt.  Gen.  Yes. 

X.  C,  J.  Now  call  BolroB  to  confront  bini. 

Coll.  He  offered  you  an  horse,  as  much  as  I 
offered  Turberrile  an  horse,  and  I  never  oficr- 
ed  him  an  horse  iu  the  world.  [Tlien  Bohim 
appeared.] 

L.  C.  J.  Is  this  the  mUn,  Shiriand  ? 

Att^Gen.  Did  he  give  you  ten  pounds  to 
avearP 

Shir  land.  He  bid  roe  ten  pounds  and  an 
horse  to  swear  against  sir  Miles  Stapictfin. 

Just.  Janes.  Did  you  ei'er  see  hita,  Bolii»n? 

Bolron.  Yes,  my  lord,  fie  was  to  have  been 
a  witness  afifainst  sir  Miles  8i«|ileton,  and  be 
pretended  that  he  was  subotiied  by  sir  Miles  or 
some  of  bis  friends. 

Coll.  What  are  you.  Sir  ?  Mr.  Bob-oti,  what 
is  Mr.  ShiHand  ? 

Balrofi.  He  is  a  man  that  lives  by  hirshiftsi : 
lie  hath  been  whipt  in  Brideivell. 

Coll.  Do  YOU  know  him,  Hir,  what  is  he  ? 

Bolron.  £ven  an  idle  man. 

Shir  land.  Yon,  onee*i«faen  yon  sow  me,  drew 
your  sword  on  me,  because  I*  would  not  do  as- 
yon  would  ha?e  me. 

Dolron.  I  profess,  my  loni,  it  is  not  so.    , 

AU.  Gen.  Here  is  Mr.  Smith,  hear  m  hat  he 
says  against  Mr.  Bolron. 

Smiih.  As  we  were  coming  up  a)ong,  he  was 
apeaking  io  me  of  CoHedg-e,  aodtoklme,  he- 
had  as  much  to  say  agailist  him  as  any  body, 
and  if  I  would  speak  for  him,  he  would  evi- 
dence agakist  sir  John  Brooks  tor  a  discourse  at 
Ferryrbi-idge. 

Bjlron,  I  never  did  hear  any  such  thing. 

Smith.  No  man  in  your  owUcouutrywiil  be- 
lieve YOU. 

.  Coll.  They  belicvodyou  no  more,^  it  seems, 
veither. 

JL  C.J.  Do.  you.  call  my  inore  witnesses, 
gentlemen  ? 
'  kkxj.  Jefferie$.  No>  I  think  we  neetl  not. 

L.  C.  J.  liOok  you,  Mr.  CoUedge,«as  I  un- 
derstand it,  the  king's  oounari  will  produce  no 
more  witnesses.  You  may  make  what  obser- 
vations you  will  upon  the  evidence  to  the  court, 
and  then  must  let  them  make  what  oboenradons 
they  will  to  the  court ;  and  then  we  will  gire 
tiie  charge  to  the  jury. 

CoU.  My  tord>  I  have  Cfq)y  inndcence  to 
plead ;  I  have  no  flourijAiea  to  aet  off  nay  de- 
fence. I  cannot  take  die  jury  nor  the  court 
vith  an  iMtofjE ;  I  SOI  mfai^py  imhtviti)^. 


But,  mj  lord,  I  da  deblaiv,  aa  ta  n^  imhk  fkr* 
ticnlar,  m  tba  preience  of  God  Almighty,  tiiflt 
as  to  w)ialsoever  Is  Bwora  aninst  me,  as  toUvsr 
aeizing  his  majesty,  providing  arms,  or  bar* 
inganydesisn  either  at  Ozfora  or  Loudon,  or 
any  other  pmce  in  the  world,  to  seise  upon  the 
person  of  the  king,  or  to  rebel  against  the  go« 
▼eriMuent  establiahed ;  I  vowto  God  Almighty 
Incfverhadsuohatfaodghtin  mer  kisatnrth, 
my  Iprd.  My  lord,  they  have  sworn  deapenle« 
ly  against  me,  and  ithath  appeared,  I  think  hj 
very  credible  •  pevsoas,  that  ther  have  uan-> 
tradicted  one  another.    It  hath  heen  prweA 
thafthiswasa  diEmsfa;  that  they  were  tam- 
perod  withal ;  that  they  ooB^Mned  they  wm^ 
m  poverty,  that  tliey  wsntod  iiiaiiitmanrp.;  aii^ 
they  did*  confess  they  were  twuplad  to  oauio 
over  to  swear  against  Proiealaiits :   And  wnr- 
the  Lord  koowB,  tltey  have  olaued  wirti  it,  wbiA 
ihgf  begto  with  me.  1  hope  the  iorT  have  tAke» 
notive,tbatI  have  coatiBdicled  tnam  aufioi* 
emly.  ia  what  thev  hnre  twom  f  wid  that  it  to 
not  possible,  if  I  had  a  grain  of  sense,  tor  n^ 
tb  dsoover  mystf  to  "ht  alieh  aa  ene  to  Hmns, 
that  was  an  Irishman,  and  should  speak  aU  th** 
treason  that  lie  'hath •  |||ullo|iiied  Ibrsvigl^at  flval- 
sight,  that  asBoon  aa erar  I  saw  lum,  that  I 
should  speak  so  to  him  ;  I  hope  you  "Mill- eoB»> 
sider^vhether  iteoasists  with'oaiQUSMm  ihmni^ 
when  there  would  lie  no  {nebsKKty  of  «niakaig 
ak^  use  of  him  iu  the  world.    Hy  tord,  all»mj 
wimesses  that  I  haive  broogto,  ^am'  isfistop; 
can, and!  hone yoH*will  sum  them  up  better 
than  I  can  ;  rov'l  dacbune  it,  1  hitvebeeaso  <■■•- 
oemed,  that  I  have  not  been  able  townto  tod# 
of  it  down.    But  I  think  tliere  is  never,  a  raaa- 
thai  bath  sworn  af^ttost  am,  botlnthbueirsafi- 
ciitetly  coufoted  by  jMnrntn  v(  iniBBgri^  mtA' 
honesty,  men  of  pnnoipfeay  fiid  mnn  ^ef  n* 
li|^n  ;  they  are  Mnch,  niy  Innl,  tfaotiiMteoaw- 
s6ieneetif  whatlheY  say:  l^isy  ato  fmmam 
almgcther  unknownto  me,  roooUif  ^kam, asito- 
what  thev  had  to  say^  it  was  what  ther  ofitovd 
vDluntarify ;  and  I  amuartaiwtejr  haAnothiag* 
but  tlieir.  bare  charges,  if  they  iwi  that,  M> 
their  ^ins,  in  coming  hither ;  and,  my  kfftf^. 
there  is*iio  probability  that  iSftBy  sfaoala  eome 
and  attest  any  thing'tbat  'iBdaisa,.ibr  me  wto^- 
am  a  stranger,- tbr nothing:  No  man  ia-a  kMwe 
for  nothing,  as  I  believe  'thtse  'men  "wn"aaiL 
My  lord,  Ido  dadare  it,  I  -was  toed  a  Pke* 
testant,  and  haveliwed  ao ;  L  am  ao  to  this  TdPf 
day  ;  I  hare  been  a  lover  of  toe  ehnch  ^ 
Bngland,  and  of  albthe  fnadamental  piNiitB  of 
doctrine  believed  in  it :  I  own'  the  same  God,- 
the  same  Saviour,  the  same  gospel,  aad  >lhe 
sameftkh ;  I  never  had  a  pr^wiee  agatost 
any  man  in  the  church  in  my  lile  but  such  '•§» 
have  inade  it  their  buafaiess  toptomoto  the  in- 
terest of  the  papists,  and  anch  I  muat  be|^ 
leave  to  say  there  ore  amongst  toem;  Ftotheve 
isnoaoeie^  m  the  wortd  without  aonae  had 
men;  and  these  do  .promote  the  interes|>ef  tile 
napisli,  by  dividing  the  Proiesteata,  and  id- 
lowing  noneto  be  true  Ptoteataats  but  thoee 
that  are  witfato  toe  ohureh  of  BoflMMi  toto« 
kahedby  kw ;  which«tos  voUimm  ifMa  I 
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eouUnew  ekaevithtfihit.  I  rilsrer  hid  a pm» 
j  adioe  agatiMt  way  dmui  biit  a  knaye  in  vy  life. 
I  hare  heard,  I  eonfett,  aome  ol'  the  diaaentera, 
and  1  have  found  rery  boneat,  jnat,  pkms,  godly 
men  amoittr  theai ;  Men  free  from  eatha  and 
all  d^oocbery  ;  men  thnt  make  a  oonaoienoe 
of  what  Ih^  Bay ;  Not  like  aomepenNMis  that 
say  they  are  of  the  church  of  EnglamI,  that 
carry  themselvea  m  their  Uvea  and  actiona  so 
aa  that  no  credit  can  he  gfained  to  the  church  by 
then.  .My  lord,  I  have  been  an  hearty  man 
against  tfare  pafasta ;  I  haye  been  an  hearty 
man  aa  any  person  of  my  oonditioo,  for  parlia- 
menta,  which  I  look  nuon  to  be  my  birtb-right, 
Mid  nnder  God  Ahnigbty,  the  bulwark  of  our 
liberty ;  and  I  am  sorry  if  any  man  should  be 
an  instnmient  to  create  a  misunderstanding  be- 
twixt the  kmg  and  the  parliament;  rbr  I 
ahraya  thought  I  asived  my  oonntry,  when  I 
aerred  the  parliament,  and  I  served  my  king 
wheii*I  served  my  oonntry .  I  never  made  any 
dtflferenee  between  them,  because  I  thought 
them  bodi  one.  'I  had  the  honour  to  be  en- 
trusted by  tfaem  before,  and  upon  that  account 
I  caaseToluBtarily.down  hither.  I  rid  my  own 
horse,  I  sprat  my  own  money,  and  eat  my 
own  btead ;  I  was  net  beholding  to  any  man 
for  the  value  of  6d,  al  the  while  I  was  here. 
My  locd,  I  have  ever  smee  the  Plot  hath  been 
discovered,  endeavoured  with  aB  my  heart,  and 
all  my  power,  to  detect  and  oome  at  the  very 
hottam  of  it:  I  have  apared  for  no  time  nor 
paina,  what  lay  fiurlv  m  my  way,  in  every 
thing  to  enoourage  dkone  that  discovered  the 
idnamiesof  the  Pomdi  Plot  agauist  the  Ufe  o^* 
the  idngv  and  for  the  subtersieii  of  the  religion 
and  government  established  by  law.  Now 
oertamly  it  ia  not  stian^  to  the  worid  $  for  I 
think  all  Qiiiatendom  la  aware  how  pfaun  the 
Popish  Plot  hadi  been  proved.  These  men 
thatswear  against  me,  were  they  that  used  to 
foUow  me  anmeliraea  ;  they  wooki  say,  it  was 
^ley  thathad  oonseto  aave  our  Uvea,  and  yet 
we  tet  dum  want  bread.  That  argument,  my 
lord,  was  so  Air,  that  1  thought  it  uareaaonable 
to  aeethem  starve :  and  I  have  aaid  aometimes 
to  aaoae  boneat  conaiderabh*  men»  that  it  was 
hard  they  ahould  have  this  to  say.  of  us,  that 
they  ahouU  want  bread  to  eat  that  were  the 
king'a  evidence,  to  delect '  a  i^apish  Plot 
wherein  wa  omwelvea  were  concerned ;  and  that 
when  they  had  saved  our  Mood  in  our  f  eins, 
they  afabuM  be  suflbred  to  starve.  And  one 
time,  1  think,  aome  three  or  four  gen^m'en  of 
theoitVdid  giveme4^«.  or40ff.  and  IQd,  or 
thereabouts ;  which  I  did  distribute  amongst 
them:  andthey  never  came  to  me  in  my  lite, 
hot  to  aeek  rehef,  they  knowin|^  that  1  had  a 
jMoeral  aoqaaintanoe.  And  sometimea  they 
dwught  it  niight  be  fit  to  petition  the  common- 
counedofthecity  of  London*  to  take  care  ci 
than :.  sometimes  they  would  speak  to  roe  to 
■peak  to  partkttbir  men,  thfit  care  sliould  be 
taken  ^  them.  At  otlier  times  indeed  it  was 
not  this  sort  of  disooorse  tbey  had  with  roe  ; 
hut  ibgf  would  p^wi^  they  bad  something  to 
disbovwofthePtijpiahPtotyandso  theywould 


apply  to'm^  aa  a  man  of  some  aaqnamtanoa. 
And  tlm  first  time  1  aaw  Haynes,  was  apoa 
such  an  aooouat,  the  beginnbg  of  March  laai^ 
and  it  was  thus :  I  was  at  Richard's  coffee- 
house at  Temple-Bar,  where  Macnamarra  did 
desire  me  to  go  out,  and  J  should  hear  such  a 
piece  of  roguery  I  never  did  bear  in  my  life, 
against  my  lord  Hhaflesljury.  So  -I  did  go  out 
with  them*,  and  I  called  captain  Brown,  who  is 
since  dead,  to  go  with  me ;  and  we  went  to  the 
Hercules- Pillars,  and  Havocs  there  discovered 
what  I  told  yuur  lordship  before,  a  design  to 
destroy  the  parHameat  at  Oxford  ;  an  army 
that  Ha9  to  land  in  the  North,  and  ant>ther  in 
Ireland,  and  thediike  of  York  was  to  be  at  tha 
head  of  them.  My  lord,  after  I  had  heard  aQ 
ont,  he  did  desire  us  all  to  conceal  what  he  had 
said  till  the  parliament  sat,  and  then  he  would 
not  only  discover  tliis,  but  much  more.  He  at 
the  same  time  toM  us,  that  there  was  a  design 
of  Fitz-geraU's  aeainst  my  lord  Shaf^bury  ta 
take  away  his  Ufe,  and  he  was  erapk>yed  ta 
come  to  his  cousin  Macnamarra  to  set  him 
over  to  join  in  the  design,  and  he  should  never 
want  for  money,  if  he  would  but  come  over 
and  do  as  they  would  have  him.  After  he  had 
discovered  himself,  Sir,  said  I,  yoa  are  a 
stranger  to  me  ;  and  I  never  saw  him  befi>re 
in  my  days,  if  he  had  seen  me  I  cannot  tell : 
but,  8ir,  said  I,  either  this  is  true,  or  this  is 
false.  If  it  be  troe,  said  he,  It  ia  all  true,  and  ^ 
much  more.  So  he  up  and  toM  us  much  of 
Ooieman,  and  of  the  reconciliation  between  Uie 
duke  of  Ormonde  and  the  duke  of  York,  and 
how  he  came  to  be  lord  lieutenant  of  Ireland^ 
and  how  Plonket  came  to  be  primate,  and  hr 
meana  of  whom,  and  the  lettera  that  nassed, 
and  how  so  much  a  year  was  given  to  Flunket 
tor  carrying  on  the  correspondence ;  and  he 
told  us  so  mnch,  that  I  did  wonder  to  hear  any^ 
man  talk  after  that  rate.  After  I  had  heahl 
what  he  had  to  say,  I  toldhkn,  Sir,  said  I,  thk 
is  either  troe  or  fidse  that  you  have  said  :  if  it 
be  true,  my  lord  Shaftesbury  shaH  know  it  tp 
night ;  for  I  will  not  conceal .  such  a  tbin^ 
concerning  a  peer  of  the  reahn  :  and  if  it  were 
a  colour,  lie  should  know  of  it.  And  I  did 
send  bun  word  that  night ;  and,  said  I,  Sir, 
you  ought  to  go,  for  your  own  security  and 
oar's  too,  to  swear  it  before  a  magistrate. 
Said  he,  if  I  shouM,  I  should  be  discovered. 
Said  1, 1  cannot  think  you  would  be  discovered. 
If  you  swore  it  before  sir  George  Treby  or>sir 
Robert  Clayton,  they  will  not  discover  you. 
So  he  agreed  he  would  s^ear  before  sir  Geoive 
Tn^y ;  and  he  did  go  accordingly  r  but  he 
being  out  of  town,  I  cannot  hav«%  the  affidavit 
to  produce  it.  There  was  a  letter  sent  last  Sa-* 
turday  night  to  sir  George  to  Bristol,  and  I 
hoped  he  might  have  been  here  to  day-  This 
was  the  first  acquaintance  I  ever  liad  with 
Haynes.  The  next  time  I  heard  of  him^  was 
upon  this  occasion.  Ivy  comes  to  me  ia 
Richard's  coffee-house,  and,  said  he,  yonder  ia 
the  man  that  made  that  discovery,  which  I 
tokl  you  before  that  Haynes,  had  said  to  me ; 
it  was  about  a  month  or  three  weeks  beibre  tha 
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parltaioeDt  im  at  Oxftnd.    AAv  the  pariia-  lUxd  .MacdoifidU,  and  nv  loid  chief  jnitiee  • 
meat  was  disaotved  at  Oxfoid,  Ivy  ceoiea  to  ,  Pemberlon,  and  my  locd  Cbaiicelk»r,  and  I 
ipe,aiid  I  tlunkit  wasbeMviit  tlietwo  terma    havetoldthein  that  tbm  ia suoh a peraon  in. 
vherain  Fitzbarris  was  acraigned  aiid  tri^ :  I    general,  but  I  knew  not  the  man  ;  *a8  indeed  • 

my  lord  did  not,  for  only  Ivy  waa  the  panoo 
betureeu  them  that  my  kird  knew :  and  I  fold 
them,  saTB  my  lord,  that  he  can  coofinn  all 
that  FitsDarria'haaasid  oonccminff  the  death  of 
sir  E.  Godfrey,  and  that  he  weidd  proive  my* 
lord  of  Danby  was  in  it,  if  he  might  have  hm 


know  not  the  names  of  them  ;  but  be  oomea  to 
me,  and  talis  me  be  had  been  with  my  lofd 
SbaA^bury,  and  that  there  was  a  friend  of 
bis  that  would  confirm  all  that  Fitzbarris  bad 
discovered  concerDing  the  murder  of  sir  £d- 
mundbury  Godfrey  y  and,  says  be,  my  lord  of 


Sbaflesbury  bath  sent  me  to  you  to  acquaint    pardon ;  and  my  knd  aaid,  they  promised  to 
YOU  wilb  it.    Where  is  your  friend  ?   said  I.    weak  to  bia  m^|esty  that  it  mignt  be  granted. 

Bat  aome  time  the  kiter  end  of  the  week  I 
beard  it  wouM  not  be  granted ;  and  both  of 
these  men  followed  me  to  know  what  they 


Youwiui  It.     nnere  is  your 
He  ig  without,  said  be.    So  we  went  out  of 
the  coffee-house  ;  and  when  we  came  out  of 
doora,  there  was  this  Hay ues  :  we  went  to  the 
Crown  tavern  without  I'emple-Bar ;  it  was  in 
the  forenoon.    When  we  came  there  into  .the 
room,  he  examined  all  the  comers  and  cup- 
boards, and  places  about  the  room,  to  see  tmit 
DO  body  was  there.    When  be  thought  all  was 
secure^  be  began  to  tell  me  be  bad  been  to  ac- 
quaint my  lord  Shaftesbury  that  there  was  a 
iriend  of  his  that  would  discover  the  whole  in* 
trigue  of  the  murder  of  sir  £.  Godlr^y,  all  that 
Pitzbarris  bad  said,  and 'much  more :.  and  he 
desired  me  that  I  would  intreatmy  lord  Shaftes- 
bury to  be  instrumental  to  get  bis  pardon  before 
be  uiscovered  particularly.    Then  I  told  bim, 
I  think  it  is  convenient,  aaid  I,  that  vou  dis- 
cover something  in  writing,  and  under  vour 
hand,  what  you  can  say.    He  was  not  willing 
to  do  that.    Can  ^u  believe,  said  I,  that  my 
lord  of  Shafksbury  will  betray  vou  ?  Say»  he, 
I  will  not  trust  any  body ;  I  snail  be  aasassi- 
nated.    Said  I,  if  you  will  not  oive  it  to  any 
body  else,  win  you  give  it  to  Mr.  Michafil 
Godfrey,  sir  £.  Godfrey's  brother  ?  Yon  can 
have  no  jealousy  of  bim  that  he  will  ever  dis- 
cover you.    Sajd  he,  if  my  lord  Sbailesbury 
will  engage  to  get  me  a  pardon,  I  will  teU  the 
vhole  truth.    Said  I,.  I  will  go  to  my  h>rd, 
nnd  acquaint  bim :  so  I  went  to  both  my  lord 
eind  Mr.  Godfrey ;  and  air  £.  Godfreys  two 
brothers  both  met  me  at  my  lord  of  Shaftea- 
bury 's  bouse.    This  is  the  thing  that  he  tells 
me ;  be  would  have  me  get  my  lord's  pro- 
tection and  a  pardon  for  treas<m  ;  but  the  real 
truth  is,  be  sent  me  upon  this  errand.  .  So  I 
came  to  my  lord  Shaftesbury,  and  the  two  Mr. 
Godfreys  were  in  the  .room ;  and  afWr  I  had 
told  my  lord  what  discourse  I  bad  with  him, 
Ms^ya  my  lord,  CoUedge,  these  IrisbnMn  have 
4M>nfounded  all  our  business ;  and  thou  and  I 
must  have  a  care  they  do  not  put  a  tiick  upon 
us :  this  must  be  a  trick  of  the  papists  to  ruin 
us  ;  and  if  they  have  such  a  design,  if  Uiey 
will  not  put  it  upon  you  and  I,  tliey  are  fools. 
Upon  your  lordship,  .said  I,  they  may  ;  but  I 
am  a  poor  inconsiderable  fellow.    Says  my 
lord,  1  will  tdl  you,  Mr.  Godfrey,  Mr,  Col- 
ledge  batli  not  only  been,  an  honest  man,  but 
an  useful  and  an  active  man  for  the  F!rotestant 
interest.    So  I  told  my  lord  bow  fbr  I  bad 
gone  with  bim,  and  that  I  desired  it  might  be 
put  in  writing.    Says  my  lord  Shafteabury,  if 
ne  will  put  it  in  writing,  I  will  go  once  again ; 
for  I  have  been  since  I  saw  ^beleltoir  inm  my 


should  do.  Said  I,  my  lord  ShaAcsbury  knows 
notbutthat  it  may  beatrick;  and  said.  I  to 
Ivy,  I  wonder  why  be  ahouM  conceal  it  afl 
this  while,  being  a  neccaaitonia  man,  and  500/.. 
proffered   by  the   king  in  his  .prodamatioit. 
Why,  says  Ivy,  do  you  think  there  is  no*tnith 
in  it  ?  Says  Ivy,  it  is  not  my.  judgment,  but 
my  lord  Shafiedmry'a  and  Mr.  God^'aradf^- 
ment  too.    He  answered  me  again,  FitzbaniB 
bath  desired  be  may  have  a  pardon  granted 
for  himself  and  a  Frenchman';  and  if  so  be 
there  were  nothing  in  it,  do  you  think  he 
would  move  for  a  pardon?  Says  I,  did  Mr. 
Fitabarrts  move  for  Haynes's  pardon  ?  How 
do  I  know  that,  says  Ivy  again :  Fitsharria'o 
wife  tobl  me  so.    Says  I,  let  me  apeak  with 
Fitzbairis's  wife,  let  me>hear  her  say  so,  and  I* 
will  believe  you.    The  next  day  he  did  Mag^ 
her  to  me  to  my  house :  and  this  was  the  .tiin» 
and  the  occasion  that  brought  Fitzharris's  wife, 
and  Haynes,  and  Ivy,  and  Mr.  Fitaharria's 
maid  to  my  house ;  and  I  never  saw  Fitzhania 
in  my  days,  till  his  trial,  nor  had  anv  oommv* 
nication  with  him-    But,  mv  hnrd,  pne  did  talk 
with  Haynes,  and  confinned  it  to  me^  that  her 
husfaaod.had  deshed  a  pardon  for  him :  why- 
then,  said  I,  he  would  do  well  to  disoovcr  what 
he  knows  to  my  kird  Shaftesbury ;  for  I  was. 
wi&  my  lord,  and  he  says  he  wjll  meddle  no- 
more,  unlen  he  wili  tnte  h  .under  hia  .band 
what  he  has  to  say.    And  he  did  confess  to  msk 
in  mv  own  yard  (for  there  we  were  together) 
that  he  saw  my  lord  of  Danlnr  oome  into  thn 
^chapel  at  Somenet  House,  when  the  body  of 
"sir  £.  Godfrey  hiy  under  the  akar. 

L.  C,J.  Here*  hath  been  nothing  ef. duo 
madeappear  by  proof. 

Coli,  Mvloird,  I  only  tell  you  whioh  wny 
they  introduced  themse  jres  inlo  my  ao^oaint- 
ance* 

X.  C.  J.  You  may  obaerve  what  yoo  will 
upon  the  evidence,  as  we  toM  3^00  ;  bok  yoa 
ramble  firom  the  matter  yon  are  to  apeak  to. 
And  as  we  tidd  Mr.  Attorney,  that  whathn  said 
should  go  for  nothing,  onlopa  he  made  itont 
by  proof;  so  must  we  say.  to  you,  what  yoa 
say  goes  for  nothing,  further  than  yoo:  have 
proved  it.  Now  you  have  quilled  the  pmof 
cpiite,  and  notspoko  to  that,  but  mn  into  other 
stories.  I  would  have  you  keep  yoonwif  to 
your  prooft,  and  make  your  nbaar? adipni  npon 
them. 
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ColL  It  ib,  as  1  bnmbljr  eoDoeire  it,  to  my 
fotfrnty  but  I  hope  nay  ig^rance  may  excuse 
loe  if  I  err.  I  teil  you  the  truth  ot'  things, 
thus  it  was. 

•  £.  C,J.  Truth  1  Why  if  yours  or  any 
other  man's  word  in  your  case  should  ^  for 
truth,  no  man  that  stands  at  a  bar,  could  be  con- 
victed :  Forerery  man^iU  say  he  is  an  honest 
man,  and  aQ  the  ]ilansible  thingis  in  the  world. 
Make  you  your  obserrations  upon  the  proo^^ 
that  is  yroper  for  you  to  do  ;  and  urge  it  as  well 
as  you  can,  and  to  the  best  purpose  yon  can : 
But  to  .tell  us  long  stones  of  passages  between 
you  and  otheri  that  are  not  a  whit  proved,  that 
IS  not  usual,  nor  pertinent. 

Coll.  1  thought  it  had  been  to  the  point, 
when  this  man  pretends  to  have  a  familiarity 
with  me,  to  shew  how  his  acquaintance  begun. 

Just  Jonet,  Why  do  you  think  it  is  an  an- 
swer to  him  in  what  he  proves  upon  his  oath  ? 
Have  you  proved  one  jot  of  it  ?  Not  that  I 
haire  heard.  It  is  your  part  to  sum  up  the  evi- 
.  denoe  on  your  own  side,  and  to  answer  that 
which  is  proved  upon  you,  if  you  can.  Do 
that,  and  we  will  hear  vou  speak  to  it  as  long 
as  you  can.  But  to  ti^  stones  to  amuse,  the 
jury  with  that  are  not  proved^  and  to  run  out 
mto  rambling  disoouraies  to  no  purpose,  that  is 
not  to  be  allowed,  nor  ever  was  m  any  court  of 
justice. 

Just.  Ri^fmond.  Not  one  of  3rour  witnesses 
have  nentiooed  any  thing  that  yon  say. 

Just.  Xevtfu.  I  wonder  Mr.  CoUedge,  you 
should  loiget  youraeif  so  much :  For  yqu 
fomid  fanh  with  Mr.  Attorney  at  the  beginning 
for  opening  the  evidence,  and  you  were  told,  and 
the  jury  were  told  at  your  reouest,  that  what  he 
saidiAoddidnotpove,  passed  for  nothing.  But 
I  must  tell  vou,  it  is  much  worse  in  your  case : 
For  Mri  AttorneT  only  opened  what  he  might 
pvove  afterwards,  butyourobservations  are  upon 
what  hath  been  proved  already ;  uid  yet  you 
ran  out  into  stories  of  what  bath  not  been 
proved  at  all,  after  our  proorispast. 
-  Coll.,  Sir,  I  could  not  prove  this  otherwise 
than  by  Ivy,  who  hath  been  sworn  againstme. 

Jpst.  Jonet.  Would  you  have  the  jury  to  be- 
Meve  you  upon  your  word  ? 

Cou.  There  IS  no  more  than  his  oath  agMust 
nie;  and.  why  my  oath,  being  an  English- 
inan  and  .a  proteatant,  should  not  be  taken  as 
well  as  his  that  is  an  Irishman,  and  hath  been  a 
papist,  I  know  not 

JL  C.  J.  Yougo upon  that  groimd  tliat  your 
word  is  to  beiaken,  as  appears  by  your  deteoce ; 
hutlmust  tell  you,  all  the  course  of  justice 
were  destroyed,  and  no  iustioe  against  maletac-* 
ioffswetetobe  Jiadif  the  word  of  him  thatis 
accused  should  pass  for  proof  to  acquit  him. 

CoU.  .My  lord,  I  have  given  your  lordship 
an  account  of  these  fellows  oonveraatkms ;  and 
what  other  nroois  to  naake  I  knowuot:  Fori 
knew  not  what  they  would  swear  against  me, 
and  I  had  notwitnesses'  in  my  poidbets  to  oon- 
femtthcm. 

JwtLsMs.  Well,  the. jury  have  Jieardit 
Aterandovcr  ^fiiiiy  fii»t  vpop  your  WjpM^ 


that.nothing  b  to  be  taken  notice  of  that  is  not 
proved. 

.  CoU.  Prav,  my  lord,  then  .as  to  Haynes. . 
My  lord,  I  do  observe  that  there  was  a  witness 
for  me  that  did  prove,. be  owned  he  was  one 
that  was  employed  to  make  a  protestant  plot, 
and  another  that  did  hear  him  swear,  dnmn . 
him,  he  would  swear  any  thing  against  any 
body  for  money,  for  it  was  his  trade. 

Just,  Levins.  Now  you  ai'e  right ;  speak  as 
much  as  vou  will  as  to  your  proofs. 

ColL  My  lord,  I  think  Turbervile  and  Dug- 
dale  swear  as  to  the  tenth  of  March  in  Oxon  ; 
I  desire  it  may  be  proved  I  wasln^  Oxford  the 
lOtfa  of  March. 

Just.  Jones,  You  yourself  came  down  the . 
middle  of  March. 

X.  C.  /.  I  do  not  remember  that  they  said' 
the  l(Hh  of  March. 

Coll.  Did  not  the  Indictment  say  so  P 

Au.  Gen.  It  is  only  in  the  Indictment 

L.  C.  J.  Ab  to  the  time  mentioned  in  the 
Indictment,  it  is  not  material ;  thatis  the  con- 
stant rule  in  trials  upon  indictlnents ;  as  if  an 
horse  be  laid  to  be  stole  the  10th,  if  it  be  proved 
the  prisoner  stole  it  another  day,  it  will  he  suf- 
ficient, the  time  is  not  material ;  the  question  is» 
whether  the  indictment  be  true  in  substance.. 
Mr.  Colledge,.my  brothers  will  all  tell  you  that 
the  law  is  so. 

Just  Levinz.  Though  it  is  laid  the  10th  of 
March,  yet  if  it  be  proved  the  1st  or  20th 
before  or  afler,  it  is  all  one ;  so  the  thing  be 
proved  they  are  not  bound  to  a  day. 

ColL  My  lord  the  punctihos  A  law  I  know, 
not,  but  it  was  the  84th  or  26lh  ere  I  came, 
down. 

X.C.J.  Wdl,goon»Sir. 

ColL  Du^pdale  says  I  meant  by  the  word 
Rowley,  the  kins'. 

Just.  Jone$.    Hedoes  so. 

Coll.  How  does  he  come  to  know,  that  by  . 
that  word  I  meant  the  king  ? 

L.  C.  J.  That  we  did  ask  him,  and  he  says, 
you  used  so  to  expound  it. 

Just.  Jonet.  »ii^,  look  you,  he  said  you 
and  he  used  to  hate  frequent  communieatiOD 
concerning  the  kiotf,  and  you  did  most  f re** 
quentiy  speak  of  tiie  king  by  the  namie  of 
Kowiey.  "  * 

ColL  But,  I  say,  my  lord,  1  never  spake  of 
the  king  by  the  name  of  Rowley  in  my  lifle. 

Just.  Jonet.  You  say  it,  and  he  sweanthe 
contrary. 

Coilf  I  do  not  remember  that  he  says,  I  de- 
dare  it  so ;  but  be  satd,  I  meant^  it ;  for  if  I 
had  declared  it,  then  it  had  been  the  same 
tlung  for  me  to  have  named  the  king  down- 
right. 

Just.  Leoinz.  Look  you,  Mr..  Cdfedge^as 
to  that,  when  anv  witness  had  done  his  evi- 
dence, you  had  fiberty  to  cross  examine  him.    ' 

X.  (f.J.  Would  you  have  him   called  i^ 
again  to* dear  this? 
-    CoU.  Yes,  if  you  please. 

L.  €.  J.  Stand  up,  Mr.  Dugdale.  I  under^ 
atood  hjfwx  W^isEnmff  whoa  Mr^  C<d]edg% 
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and  yga  discoursed  of  the  fcinjBf,  you  Mimedmes 
discoursed  of  him  bv  the  name  of  Rowley, 
aad  that  he  explained  that  name  to  be  the  kiuj^. 

Dugdale,  The  first  time  I  erer  beard  what 
Rowfey  meant,  ifaa  from  him ;  fiir  I  asked 
him  what  be  meant  by  the  name  Howley ;  I 
heard  it  before,  but  I  did  not  uaderstaiid  it. 

L.  C  /.  Where  was  it  ? 

Vug4,  At  Richard^scofifee*  house. 

Just.  Jones.  What  was  Uie  answer  hi^  made 
you  ? — Dugd.  He  said  it  was  the  king. 

Coll.  Updn  what  ocoasion  did  I  explain  it  to 
you? 

Dugd,  Upon  the  account  of  the  pictures. 

Coll.  I  know  not  which  of  the  pictures  has 
the  name  of  Rowley  in  it. 

Dugd,  It  was  then  we  were  talking  of  one 
•f  the  pictures  you  brought  in  Rowley  and 
Blac,  and  Mac  was  the  duke  of  York,  andllow- 
ley  was  the  king. 

ColL  Upon  what  picture  was  it,  that  I  took 
occasion  to  explain  the  name  Rowley  to  you  ? 
'     thtgd.  I  am  not  certain. 

ColL  Remember,  you  hare  an  account  to 
give  as  well  as  1. 

Dugd*  You  have  so  many  pictures,  that  I 
cannot  remember  them ;  you  bare  shewed  me 
more  than  hare  been  produced  in  court. 

OAL  Where  had  you  that  picture  trom  me 
they  call  the  Rary  Shew  ? 

Uugd.  TruW  I  received  of  them  twice  at 
Bichard's  Coftee-hMue. 

CoU.  Twice  do  you  say  ? 

Dugd,  Yes,  two  ofthem  at  two  several  timc«; 
for  you  having  promised  me  one,  you  brougfbt 
it  aooordkir  to  your  womd. 

CoU.  When  was  that  P       *        - 

Dugd.  I  did  not  keep  an  aoooont  of  the  day 
of  the  month ;  and  another  I  do  remember,  at 
Green  Dragon  Tavern  yon  thrust  into  my 
pocket,and  Mr.  Baldwin  was  by  at  that  time. 
And  said  he,  Mr.  Cottedga,  you  will  be  so  open 
that  you  will  oome  to  be  discovered  at  last. 

CoU.  Then  wiU  I  be  wilting  to  die  for  it,  if  be 
and  I  and  Mr.  Baldwin  were  at  the  Green 
Dragon  Tavern  together.  When  was  it  that 
I  gave  TOO  any  pictorea  there  f  Waaitaiaoe 
tbiparfiament  at  Oxon  P 

Dmgd,  Do  I  chaige  yoo  ainoe  the  parlia- 
jnent  P 

CoU.  I  newer  saw  the  Raiy  8how  befoie  the 
parliament  at  Oxford. 

JDa^cf.  I  do  not  say  it  was.  that;  you  gave 
me  one  of  the  others. 

ColL  It  isatnage  yon  wifl  stidc  to  nothing ; 
When  was  it  we  were  at  the  Green  Dragon 
Tbvem? 

.  Dusd*  We  were  there  before  the  peiiiameni 
aat  at  Oxon  ;  it  was  since  Christmas. . 
CdL  WhatpietuiewaattlgaveyoatlMere? 

.Dugd.  It  may  be,  I  can't  remember  wfaich 
of  themit  waa,  it  vaenot  Rary  8hnr ;  I  auppoee 
jeu  gave  me  one  of  tbcmoonocming  the  bisbopfi, 
where  you  put  bishop  Mew  .loMog  the  pope's 
toe;  for  it  was  a  bislMp  witha.{KiichoB,and 
tlMiyourtoldtnewMbiriiooMeir*    . 

.  Catf-Ipntit^Ailmkoit^P 
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Dugd*  Yon  said  you  were  tfie  audior. 

Just.  /ofi€«.  Mr.  ijoUedgv*,  will  yon  QonaidB^ 
upon  what  Mr.  Dugdak  was  called  up  about, 
the  exposition  of  the  name  Rowley  P 

Colt.  I  did  examine  him,  and  he  hath  con- 
tradicted himself:  for  he  hath  said  at  the  Greett 
Dragon  Tavern  I  gave  him  a  picture  of  Rary 
81iew. 

Just.  Jones.  He  said  no  aoch  thing ;  he  said 
he  did  not  know  whioh  it  was. 

Coll.  I  am  certain  he  meant  tliat  then  when 
lie  sfiake  it ;  for  he  named  it  befoi^  that  he  had 
two  from  me  at  Richard's  Coffee-house,  and 
one  I  thrust  into  his  pocket  at  the  tavern ;  uud 
I  say,  I  never  was  at  the  Green  Utragon  Ta- 
vern with  Mr.  Du^ale  and  Mr.  Bakiwin,  nor 
in  the  tavern  these  three  quaiters  of  a  year. 

Jitst.  Levins.  Mr.  CoUedge,  yon  weie  in  tlie- 
right  way  just  now  to  nsanage  your  evidence 
in  opposition  to  the  other  eitdenoe ;  go  on  in 
that  nay. 

ColL  Afylord,  I  don't  know  well  what  Uraa 
said,  for  I  could  not  hear  half,  nor  write  a  ooar- 
ter  of  it ;  but,  my  lord,  I  hope  your  k>roship 
hath  taken  notes  of  it,  aad  will  remember  it- 
for  me.  You  are  my  counsel  as  well  as  my 
judges. 

X.  C.  X  in  matter  of  fact  we  are. ' 

ColL  My  life  and  your  souls  tie  at  stake  to 
do  me  justice ;  therdbre  I  hope  you  will  take 
notice  of  what  I  have  not  had  tlw  opportunity 
to  write  down.  I  have  observed  that  every  one 
of  my  witnesses  have  spoken  matetiaUy  tooon- 
tr|dict  what  they  hare  said,  to  prove  thatthie 
was  done  for  money,  aad  tint  there  hath  been 
confessions  from  every  man  of  them  that  they 
were  hirod  to  do  it ;  that  they  did  it  for  a  live- 
Uhood ;  and  one  of  them  said,  it  was  a  good 
trade,  danm  him,  he  would  do  any  thing  for 
money:  and  I  hope  then  you  will  consider  the 
imptoiiabiiiry,  duit  I  should  speak  to  an  Inah* 
man  whom  I  had  never  seen  before  in  my  life ; 
and  tliat  I  should  at  the  lint  dash  utter  that 
treason  thathe  gives  in  evidence,  I  think  it  can- 
not consist  with  any  man's  understanding  to  be* 
lieveme  so  mad  or  so  weak. 

Just.  Levinx.  TbatisastoHayneionly. 

ColL  As  to  Smith  now,  1  aoppose,itdoes  aot 
come  within  the  reach  of  the  atatuto ;  for  Ihe 
dinner  that  was  made  by  alderman  Wiloos,  waa 
made  before  last  Jul^  waa  tweh e-nvmth ;  ail 
the  witneaseado  fay  itwasrbafoDa  Chriatraas, 
and  Dr.  Gates  says,  it  was  in  the  summer ;  I 
know  it  by  a  very  good  observation ;  because 
I  went  to  Asirop  waters  after  that ;  aad  1  saw 
sirCreswell  Lerinz  at  tho  WeOa:  now.  Sir, 
yon  were  there  before  this  time  twdwHmonth. 
So  tiwn  whatei^er  he  aays  I  aaid  to  him  theae  I 
cannot  heobaieed  withal  hythestatote,  asora 
or  leas,  if  1  bad  aerer  a  witoem  against  Urn ; 
but  I  liafe  wilnessca  that  hare  contradioted  him 
anffioiently  that  he  is  fonwoni  in  that;  aad  if 
so,  he  ia  net  bahchered  in  any  thing  else  %  for 
beaaya,  hi;  aad  I  wanftotheeoffee-faBoae. to- 
gether, and  we  discoursed  such  aad  soeh  thinga^ 
whioh  ia  not  labevehalf  aihow's  abttt,  aad  he 
madeit^  Itay,«>%naitor.ofja]9ildadtaeainM| 
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if  t  bod  Wild  all  the  talk,  the  discmirse  oould  not 
be  splon^,  tboasfh  be  bad  said  never  a  word :  so 
you  see  what  a  kind  of  witness  he  is.  And  Dr. 
Oates's  brother  did  say,  That  I  did  go  aloni^ 
^Tth  Dr.  ()ates,  and  offered  to  be  one  of  bis 
guard,  and  I  did  say  so,  ami  went  aloncf  with 
them  ;  but  Mr.  Smith  he  came  aAer.  And  as 
to  what  he  says,  be  is  sufficiently  confuted'; 
that  is,  about  tlies^ing  into  cabals  after  dinner ; 
for  it  is  proved,  that  1  fell  asleep  behind  the 
table,  and  Dr.  Gates  was  discoursing  with 
Mr.  Savage  upon  points  of  divinity;  but  I 
take  no  notice  m  it,  neither  did  I  see  Nmith  any 
more ;  bnt  be  i«  ent  away,  and  so  did  the 
.re«t  of  the  company.  But,  my  lord,  when 
Hajmes  was  taken,  Smith  came  to  roe  that  day 
to  my  bouse  at  tbe  dttcb-side,  and  sends  in  a 
man  for  me,  his  man;  I  was  writing  ifi  my 
j^rtour,  and  drawing  the  design  for  wainsoottine: 
AHiallow's  chnrch,  a  plai^rm  for  it;  this 
man  told  me,  his  master  woukl  speak  with  me, 
and  Uayues  was  taken  Uiat  morning :  but,  as  I 
underslaiid  since,  it  was  by  agreement  and  his 
own  consent,  though  he  hath  pretended  other- 
wise. ¥ou  hear,  says  he,  Haynes  is  taken  ? 
Yea,  says  1, 1  do.  He  hath  been  ever  since  nine 
o'clock  before  the  secretary  upon  examination, 
and  he  was  till  five  o^dock  at  night  ezamintng;-, 
aaid  lie :  1  believe  he  confesses  a  great  deal,  said 
1.  Of  what,  said  be  ?  Of  some  design  of  the  pro- 
testaala,  said  I,  What  against  Ac  government  ?' 
I  do  natknow  what  they  may  affright  him  into  ; 
be  is  a  great  togne.  If  it  be  trtie  all  that  lie  hath 
aaid  ef  liimself :  lie  says,  he  was  concerned  in  tlie 
Five  ofliondon,  aml*knew  of  a  design  to  des- 
troy Ihe  prolestants  then ;  of  a  ^el^llion  that 
warn  to  be  In  Ireland ;  of  Plunket's  being  made 
Mmate,  and  a  great  many  of  those  things: 
ao  lliat  if  he  speaks  truth  lie  hath  been  a  great 
roffae,  and  as  'beha^  pretended  also,  he  was 
agrtat  eowar€.  So  then,  I  bdieve,  he  may 
My  any  thing  to  excuse  himself;  says  Mr. 
Snith,  I  wish  you  are  safe :  Tikis  was  the  very 
n^t  before  1  was  tdLen. 
Just.  Jena.    Hare  you  proved  any  thing  of 

iJoiL  My  lord,  pray  give  me  leave  to  tdl  you 
what  ia  proof. 

JmtL  Jones,  Yon  are  not  to  repeat  Hits,  un- 
lMa<y«tt  Move  it.  Sir. 

Co//  He  spake  cautiomty  to  me,  as  if  he 
would  have  bilimafted  to  me,  he  would  have 
hsd  roe  ran  away.  Sahl  he,  I  bdieve  jron  are 
Dot'flafe,  I  wouM  have  you  take  care  of  your- 
self: For  }(«u  were  eoncemedwiUtlmn.  now, 
my^laid,  if  1  had  been  a  guilty  person,  I  had 
tnae  enough  to  ^  away ;  and -to  prove  this,  I 
can  oalysay,  this  was  betwixt  him  and  I.  But, 
my  lora,  tou  bear.  Dr.  Dales  says,  that  this 
▼err  Smitti  did  awearba  wouM  have  my  btood, 
ami  that  was  upon  this  occasion  of  my  vindi- 
ciiidg  Sampson,  whom  he  had  struck  and 
abused ;  and  leaked,  why  bedui  it?  Said  he, 
I  ^ue  no  man's  life,  iflie  aflhmt  roe,  if  it  is 
any  man  iiiBnglaiHi,  tvakie  him  not.  My 
kira,  upon  this  oocaaioQ  tbe  words  roae  between 
iia}«ii4wbw  baoM&avloC^kifns  and^was 


going  away,  Dr.Oates  said,  he  swore  be  would 
have  my  blood,  and  that  was  tbe  occasion  of 
his  s|>eaking  that  blasphemy. 

L.  C.  J.  Dr.  Gates  did  say  so. 

Just.  Lerinx.  Well,  you  are  rigbt  now,  if 
you  will  jwo  in  that  way. 

ColL  My  lord,  this  is  for  Smith  and  Ilaynes^ 
that  Haynes  sbouid  say  it  was  a  good  trade, 
and  damn  him  he  would  swear  any  thing 
for  money,  and  that  Snoitb  should  swear 
damn  him,  he  would  have  my  blood.  I  can- 
not sum  up  the  rest  of  them,  for  I  have  not 
them  here. 

Just.  Jonei,  There  is  TurbervOe,  and  Dug- 
dale,  and  Smith ;  we  will  help  you  as  to  the 
persons. 

Jjjst  Ltcing,  Pray  keep  to  the  businesSy 
and  do  not  run  out. 

Coti,  Pray,  my  lord,  I  have  one  thing  to 
say  about  Smith  ;  lie  says,  I  shewed  him  my 
arms,  which  I  have  had  for  any  time  almost 
these  three  years,  ever  since  the  plot  brake  out* 
I  have  been  armed  ready  to  oppose  tbe  papisto, 
and  I  did  my  duty  in  the  city  m  person  in  tha 
trained-bands;  but  Smith  says,  these  arms 
were  to  destroy  the  king's  guards ;  but  he  does 
not  prove  that  I  was  confederate  with  any  other 
person  ;  bm  inititead  of  that,  there  were  other 
jiersons  that  say,  with  his  own  month,  that  he 
did  not  believe  there  was  any  protestant  plot ; 
nay,  he  did  believe  I  said  it  only  in  wanton- 
ness.. This  is  all;  then  hOw  probable  was  it, 
that  I  myself  should  seize  the  king,  or  destroy 
his  guards? 

Just.  Jones.  You  remember  captain  Brown^ 
captain  Clinton,  and  Don  Lewes,  Mr.  Col- 
lege. 

ColL  Did  be  swear  they  were  all  in  my 
eompany  at  Oxon  ? 

Just.  Jones.  Yes,  Dtio[t:la]e  did. 

Coii.  Alv  lord,  captain  Brown  and  Lewe» 
were  fiiends  to  my  lord  Howard,  with  whom 
and  other  company  I  came  down  to  Oxon,  and 
diey  lay  with  ine  at  tlie  Chequer,  and  they 
werein  my  company,  because  they  were  guests 
in  tbe  h<^se,  and  we  came  along  togetlier ;  but 
be  does  not  say  they  were  either  of  them  armed 
more  than  myself,  nor  was  he  e^'^er  in  company 
with  us ;  bow  then  does. he  know  we  were  in  a 
oonspirecy  ? 

Just.  Jones.  Because  you  told  bim  at  Lon- 
don first  that  they  were  such  persons. 

Coil.  I  never  saw  Lewes  in  my  days,  till  I 
saw  him  that  morning  I  came  down  from 
Oxon ;  and  Brown  1  was  not  acquainted  with  a 
fortnight  before.  This  is  a  truth ;  but  however, 
they  have  sworn  a  plot  upon  me  at  Oxon,  and 
then  come  and  prove  I  declared  these  were  tha 
men,  and  spoke  such  and  such  words  at  Lon- 
don*; I  desire  your  lordship's  judgment  in  this 
matter  of  law,  whether  wnat  be  done  at  Lon-^ 
don  can  be  sufficient  matter  of  proof  in  law  to" 
maintain  in  an  mdictment  against  me  at 
Oxon?  And  if  not,  diey  do  not  prove  legally 
that  I  have  spoken  such  words.  Besides,  I 
caneeiveitvrnotagoodproof;  bacauia  tbare  is 
butoii«witn«ff8. 
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X.  C' X  Yes,  look  you,  there  are  two  iwit- 
nesses,  Duffdale  and  Turbenrile,  as  to  what 
yoa  8ai<ji  at  Oxon,  and  two  witnesses  as  to  what 
you  said  at  London,  Haynes  and  Smith,  who 
•t^itify  what  you  said  you  would  do  at  Oxon. 
Ti|ow  in  case  you  came  to  Oxon  with  any  such 
intention  j  that  coming  to  Oxford  is  an  overt- 
act,  and  the  witnesses  that  sp^ak  what  you 
isaid  in  London,  is  evidence  to  maintain  the 
indictment  here,  and  to  prove  what  your  inten- 
tion  was. 

.  ColL  Does  that  become  an  overt-act,  if  I  go 
^oOxon  upon  an  honest  occasion,  any  other 
occasion,  though  I  had  said  those  words  be- 
fore ? 

L,  C.  J.  If  yon  came  with  that  intent  to  join 
with  others,  and  with  a  real  purpose  to  seize 
the  king,  that  is  the  overt-act,  and  the  words 
before  prove  the  intention. 

Just.  Jones,  He  declared  it  himself  by  his 
words.  . 

ColL  Smith  says,  that  about  a  week  after 
Wilcox's  dinner,  I  discoursed  with  him  at  the 
ditch-side,  that  comes  not  within  the  eomnass 
of  the  statutes.  Thai  there  is  twice  of  the  tnree 
times  he  speaks  of;  the  last  day,  I  do  not  re- 
member when  it  was. 

.  X.  C.  i.  AH  was  in  London  that  Smith 
■peaks  of  you. 

ColL  How  comes  that  to  be  proof  here  f 
ThOk  nothing  he  8a3rs  is  to  go  for  any  thing. 

Just  Jones.  Nothing  wiU  serve  your  turn, 
we  have  declared  our  opinions  once  already, 
that  if  the  witnesses  swear  true,  here  are  two 
witnesses^  nay,  if  one  were  of  what  was  done 
at  London,  and  the  other  of  what  was  done  at 
Oxon,  if  they  be  to  the  same  treason,  they- are 
two  witnesses  in  law. 

ColL  My  lord,  I  observe  one  thing  upon 
Tmiierfile's  evidenee ;  he  swears  there  was  a 
discourse  in  the  room  when  Brown  was  upon 
iliebed;  but  afterwards,  if  your  lordship  minds 
it,  he  says,  I  discoursed  with  him  as  he  and  1 
lay  upon  the  bed.  Before  he  said,  when 
Brown  lay  upon  the  bed,  and  in  the  room,  and 
afterwards  wnen  we  lay  upon  the  bed. 

•Just.  Jones.  Both  the  one  and  the  other. 
.  ColL   But  he  first  said  one  way,  and  then 
ihe  other. 

Just  Jonev.  Tfhilst  Brown  lay  upon  the  bed, 
and  when  he  was  gone,  whilst  you  both  lay 
upon  the  bed. 

-  JLCJ.  We  will  do  ywt  no  wrong ;  there- 
fore if  you  will,  Turbenrile  shall  stand  up  and 
clear  it. 

CdL  My  lord,  I  believe  those  that  have 
taken  &e  passages,  can  prove  he  contradicted 
himsdf  in  that. 

*  L.  C.  J.  He  said  both.  But  the  jury  have 
taken  notesof  the  endence,  and  wiU  take  no- 
doe  of  it. 

'  ColL  As  to  Mr.  Masters,  the  evidence  he 
gives  was,  ne  says,  that  he  and  I 'should  dis- 
ooors^  of  the  parliament  in  l^iO. 

•  JuBt.  Jones.  And  the  justifiaMeoess  of  the 
lite  king's  death,  that  they  had  dona  nodiing 
hot  what  tbqr  hind  just  canst  tod«»  * 


CdL  He  sweaiv  tbit  1  did  say  to  fain,  t|M 
the  late  parliament  did  not  cat  off  the  king's 
head.  .   . 

Just.  Jones.  And  you  said  the  last  partiament 
thlit  sat  at  Westminster,  was  of  the  same  opi- 
nion with  that  in  1640. 

ColL  I  dare  appeal  to  esquire  Charleton,  in 
whose  shop  the  discourse  was.  I  did  not  know 
thatMr.  Masters  was  to  bean  evidenee  againai 
me ;  and  truly  they  have  taken  that  ooursa 
with  me,  hy  which  any  man  may  be  destroyed 
with  hatf  this  evidence,  were  they  of  m>d 
credit,  let  \ua  innocence  be  what  it  will.  I  nave 
beeaused  so  barbarously  in  the  Towor,  kept 
from  all  conversation,  and  so  in  an  utter  ig^no- 
ranoe  of  •  what  was  sworn  against  me ;  for  else 
I  could  easily  have  disproved  Mr.  Masters,  i£ 
I  had  been  in  London,,  and  had  liberty  to  pro- 
vide for  my  defence ;  but  they  have  taken  a 
course  to  prevent  that,  and  brouffht  me  hbhery 
because  it  is  impossible  I  should  here  deftgnd 
myself.    ,  ' 

X.  C.J.  You  have  not  offered  any  witneas 
to  impeach  Mr.  Masters's  credit. 

ColL  Mr.  Masters's  discourse  he  nieaka  of 
was  in  Mr.  Charleton'sshon,  I  diust  nave  ap- 
pealed to  him  about  it ;  for  i  knew  if  h^  wcie 
nere  he  would  do  me  right.  Mr.  BlasteiB  did 
say,  tlie  parliament  cut  off  the  late  king's  head. 
We  held  a  dispute  upon  that,  which  I  was  not 
'willingto  enter  into ;  I  said,  they  did  not,  and 
we  did  then  dispute  whether  they  began,  the 
waragainsthis  inajee^:  I  said,  they  did  not 
that  I  knew  of,  neither  were  th^  the  penoos 
but  the  papists  that  bmn  that  war,  and  that 
broke  the  treaty  at  Uxbridge,  and  that  the 
papists  carried  it  on  to  thatsad  issue,  and  pirt  it 
upon  the  Protestants,  that  they  had  the 
odium  of  it  but,  it  was  another  sort  of.  mep 
that  carried  it  on.  I  said,  that  I  did  always  un- 
derstand that  pai-liament  to  be  an  honest  par- 
liament, that  minded  the  true  interest  of  the 
nation,  and  much  of  the  same  opinion  with  the 
parliament  that  sat  last  Westminster.  But  be- 
fore I  said  this,  I  said  they  -w&e  persons  alto- 
^ther  innocent  of  the  king^'s  murder,  and  lais- 
ing  the  war  against  the  king ;  I  did  always . 
understand  that  so  the  parliament  in  1640  were. 

X.  C.  J.  But  they  were  guilty  of  a  rebel- 
lion, and  are  declared  so  by  act  of  parliamenlt. 
since  his  m^esty  came  in. 

ColL  My  lord,  I  am  unacquainted  with  the 
law,  I  speak  only  my  sense  of  it  And,  my 
lord,  I  md  excuse  them  as  to  the  murder  of  the 
king,  and  the  beginning  of  the  war,  that  aocord- 
inff  to  my  underatandiog  they  were  not  givlty 
of  it;  and  from  thence  I  did  maintain  .they 
were  an  honest  good  parliament,  and  much  « 
opinion  with  the  parliament  that  sat  last  at 
Westminster,  which  was  for  the  true  ivteiiest  of 
the  nation. 

X.  C.  J.  And  was  that  the  true  interest  of 
the  nation  to  cut  off  the  kind's  head  ? 

CoU.  I  did  aigue  that  with  him  sooie  time, 
and  did  tell  hin^that  it  waathe  p^piats  that.did 
all  the  mischief. 

'  Jaat./ofi«l.  Buthe^ytiiOy  Vfcnhis  oad^ 
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tlikt wlieii  hb  \M  said  the  iiiurfiamenl  b^pon  <he 
wbellioii,  ead  th^'parfiautfntt  did  cut  off  die 
king's  bead,  you  said,  the  ptfirliament  did  too* 
Iftfn^  tmi  what  they  had  just  cause  for,  and  the 
pariiament  that  wt  at  Westminster  wns  of  the 
fane  nmiih 
L.  C.  J.  Those  were  his  words. 
Cotf.  Pk«v  let  him  he  called  aijrain. 
L,  C.  J.  Let  Mr.  Masters  stand  up  a^in. 
Co/I.  Pray,  Sir,  relate  the  whole  discourse 
thatpassed  between  you  and  I,  whether  I  did 
not  arpue  with  you  it  was  not  the  paHivnent 
cut  on  the  king's  head,  nor  begun  the  war,  but' 
the  papists. 

•  MoBtert.  No,  you  did  not  say  any  such 
thing.  We  had  a  great  deal  of  disci.  ^^  in 
the  shop,  and  under  the  arch,  and  the  hiog 
that  was  said,  Mr.  Colledge,  was  this :  You 
diil  say  to  me,  that  you  did  justify  the  late  long 
parliament  of  1640,  and  their  proceedings ; 
and  you  said,  they  were  a  pMiliament  that  did 
ROthmg  but  what  they  had  just  cause  for.  8aid 
I,  How  can  you  be  so  impudent  to  say  so, 
when  they  raised  the  rebellion  against  the 
king,  and  cut  off  his  head  P  Said  lie  again, 
They  did  nothing;  but  what  they  had  just  cause 
ihr,  and  the  parliament  that  sat  last  at  West- 
nunster  were  of  the  same  opinion. 

Just.  Jones.  I  did  yon  no  wit>ng  in  repeating 
tile  evidence,  you  sec,  Mr.  CoUerl^. 

Colt  Did  I  not  first  dispute  with  you  that 
they  did  not  begin  the  war,  nor  cut  off  the  king, 
but  the  papists  did  it. 

Mtt$ter$,  Look* yon,  Mr.  Colledge,  yon 
wouU  haTe  had  it  the  king  began  the  war. 

Coii.  Don't  yon  say  so ;  lor  1  said  the  pa- 
Wts  began  the  war.  8ir,  say  no  more  to  me 
than  what  you  will  answer  to  fJod  Almighty ; 
ftr  I  always  said  the  papists  did  all  the  mis- 
chief in  the  late  times;  and  I  wonder,  Sir,  yon 
would  not  be  so  jnst  to  his  majesty,  as  to  detect 
me  for  what  I  said  then,  if  you  apprehended 
it  to  be  as  you  now  say  !  hut  I  am  sure  you  do 
not,  nor  ebuld  not. 

Masters,  Mr.  Colledge,  it  was  so  ihr  from 
that,  that  I  was  afraid  it  was  of  dangerous  con- 
sequence, and  I  gave  some  persons  of  honour 
an  account  of  it :  and  1  was  sent  to  but  on 
Friday  last,  to  know  what  it  was  was  said,  and  I 
was  desired  and  eomnuuided  to  come  down 
hither. 

ColL  Pray,  Mr.  Masters,  you  are  upon 
your  oath,  dlo  me  hot  justice,  and  s|Mak  upon 
your  own  conscience  ;  look  you  to  it  that  yon 
speak  the  truth. 

Masters.  I  will  do  you  all  the  right  I  can  in 
ihe  world. 

Coll.  Then  before  the  court  do  you  decbre, 
whedier  we  did  not  dtscomseat  that  tiibe  as 
I  said,  fosr  this  discourse  was  at  Mr.  Chariton's 
shop  at  the  fiirther  end. 
'  Masters.  No  it  was  at  the  entrance  into  the 
diop,  Mr.  Colledge;  and  did  not  we  go  into 
the  arob,  and  talk  there  P 

8(17.  Ji^^ertet.  Mr.  Masters,  don^t  trouble 
y«ivself,youffr«putatioQisnvtupoii  tha  lerel 
with  At  gfiillsimn's. 
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CoU.  I  desire  he  may  speak  the  very  truth, 
Odd  nothing  btit  the  troth. 

Masters.  I  do,  as  near  as  I  can,  and  do  you 
no  wrong  ;  you  did  in  your  discourse  say  the 
^aHiament  did  not  begin  the  war,  nor  cut  off 
thekhsg's  head. '► 

Cofi.  You  did  say  to  roe,  they  dh\  cut  off  the 
king's  head ;  imd  I  told  yoji  no,  the  Papists  did. 
Masters.  I  tliink  you  did  say  t]iat,the  Pa- 
pisls  had  an  hand  in  it ;  hut,  JSir,  you  have  left 
out  the  most  material  jiart  of  our  discourse, 
which  was,  that  you  said  they  did  nothing  but 
vrhat  they  had  just  cause  lor. 

Coli,  1  do  say,  and  it  was  my  sense  always, 
that  the  parliament  did  not  cut  off  the  kingV 
head  ;  lor  they  were  long  out  of  doors  before  that 
came  to  pass,  and  a  new  unhappy  war  was 
begun. 

L.  C.  J.  The  war  was  a  rebellion  on  the  par- 
liament's part,  let  us  not  mince  the  matter,  and 
so  it  was  declared  by  act  of  parliament;  and  if 
you  argued  aRer  that  rate,  it  shews  your 
temper,  and  that  you  are  a  very  ill  man ;  Ibr 
they  that  justiiy  such  things,  as  to  the  time 
past,  would  lead  us  to  the  same  things  again  if 
they  could.  Therefore  don't  go  about  to  paU 
liate  it,  ad  faciendum  Fopulnm  ;  here  it  is  no- 
thing to  the  matter,  but  only  to  shew  your 
Srinciples,  and  the  jury  have  heard  what  Mr. 
lasters  says. 

Coli.  I  was  then  a  child,  and  do  not  know 
all  the  passages,  but  I  speak  my  sense. 

L.  C.  J.  You  should  not  have  justified  such 
thuigs. 

Jast.  Jones.  Who  appointed  the  bigh-coort 
of  justice  that  tried  the  king,  and  oondetnned 
him,  bnt  the  parliament  P 

Just.  Levinx.  It  was  the  ffaihage  of  that  par- 
liament, I  am  sure,  that  is  the  Rumn ;  but  they  . 
called  themselves  the  parliament  of  England, 
and  the  parliament  it  was  that  begOD  the  war. 

Coll.    My  lord,  I  did  not  know,  nor  dont 
know,  that  it  is  proved  yet,  that  the  parliament 
were  those  that  did  cut  off  the  king's  head.    I 
don't  know,  Mr.  Masters  is  pleased  to  say  thia 
of  me ;  but  I  tliought  no  evil,  nOr  did  he  nn* 
derstand  it  so,  I  beliere,  at  that  lime,  for  he  did 
not  seem  to  take  a^antage  of  my  discourse. 
I  know  he  talked  violently  and  passfOBately* 
with  me,  as  he  used  to  do ;  and  for  Mr.  Masters 
to  say  this  of  me  now,  is  a  great  unkindRess  ;* 
for  I  thought  he  was  so  much  a  gentleman, 
that  if  I  had  spoken  any  thing  tmit  had  not* 
beooBie  me,  he  waold  have  taken  notice  of  it 
then. 

Sen.  Jeffi  He  did  then,  he  tells  you. 

Cm.  Had  I  known  of  it,  I  am  stfre'Mr.' 
Charkon  would  hssre  done  me  justioe,  and  set 
things  right ;  hut  tibia  I  say,  I  did  first  excuse' 
the  narUaoient  fimn  beiftg  oonoemed  in  the* 
murder  of  the  king,  or  that  they  did  begin  tha* 
war,  bat  the  Papists  did  it :  1r  it  were  other** 
wise,  itwasBBolethan  I  understood:  And  after 
that  I  saki,  I  thought  diat  the  parliament  thai 
sat  last  at  Westmmster  did  stand  up  for  the 
people  ri^n,  after  tha  same  manner  tliat  th« 
parnameDtlii  lM04lid»    , 
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Just  Jonet.  What,  just  amrtb^aon^mtii- 
ner,  id  raising  war  and  rdwUiim  vgniBit'  the 
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M.  After  I  bad  diicowrsed  it  tliiiP)  my  Wi<V 
as  I  told  yQu,li  opuh)  not  W  ttodlsn'^tiHM)  4ll4 1 
thought  that  parlianent  -vrould  Ofs^  off*  tbo 
Uag's  head:  And  lfcerc£nre  you  that  are  mj 
jury,  pray  consider,  and  i^k^  it  aU  togp^ther^ 
time  poiud  be  no  auch  meting  mode  of  my 
worda ;  for  1  diil  not  conceive  tlWt  t|i$t  parha* 
ment  were  ooncerped  in  thos^  tjiing^,  but  w«re 
a  parliament  that  stood  up  tor  tbf  Hgrhta  of  the 
people :  Now,  if  it  were  ao,  thw  the  parlia- 
ment at  Westminster  were  of  the  same  opi- 
nion. 

I4.  C.J.  itell  you,  thel^Q^  Pariiament'a 
levying  war»  is  declared,  rebellion  by  «ct  of 
parliament. 

CoU,  Bly  lord,  if  there  hath  been  ati  act 
»nce,  that  says  they  were  guilty  of  rebellioD, 
I  declaiNe  'tis  more  than  ever  i  knew  before: 
This  is  tbe  first  time  that  ever  I  heard  of  it. 

^rj.  Jef.  You  are  a  migbty  leaimed  gentle- 
man, to  tslk  of  those  points  indeed. 

Coll,  My  k»rd,  I  desire  to  know  whether  any 
words  tliat  were  spoken  six  months  befoce  they 

£  ye  their  depositions,  can  be  a  stiflicient  evi- 
nce ip  law  a^nst  me  how  ? 
I.  C.  J.  Tis  upon  the  «ct  of  the  13th  of  ibis 
king-  you  speak. 

Coll.  Yes,  my  tond,  I  take  it  upon  that 
■taliite. 

X.  C.  J.  I  tell  you,  as  to  that  part  of  the 
statute  which  concerns  misdemeanors,  there  is 
a  particular  cbuse  for  prosecution  by  order,  of 
king  and  council ;  But  as  to  that  part  of  the 
statute  that  concerns  treason,  it  must  be  pro- 
sem^ed  within  spc  mouths,  and  the  indictment 
Ufitliiu  three  months  aiWr. 

ColL  What  statute  is  this  iodictmeDt 
grounded  upon? 

Juet.  JoT^ei.  All  stalutea  that  concern  trea- 
spn. 

L.  C.  J.  Ufipn  the  statute  of  the  35th  of 
£dw.  3.  which  declares  the  common  law,  and 
tiie  statute  of  the  13ih  of  this  king,  which  when 
you  hai^e  done,  I  will  have  read  to  the  jury. 

CoU.  Tlien,  pray,  my  k^d,  let  me  ask  vou 
one  quoitmn,  Whether  the  statute  of  25  E'dw. 

a.  does  not  say«  that  there  shall  be  two  positive 
witnesses  to  treason  ?  . 

Just  Jimcs.  Mo»  but  there  is  another  that 
does. 

Coil.  I  am  ignor^ni  of  th»  law,  thmlm  I 
MK  the  qnestion. 

X.  C.  J.  W^N,  I  wiU  teU  you,  thm  must 
be  two  witQfoses  m  the,<;«ne,  hot  one  witnen  to 
***  ,^M*^  ^  ^e  time,  snd  .another  witness  to 
another  fc^  at  anolhertime,  will  be  soffident 
mdei^  to  maintain  an  indkatmeiit  of  treason ; 
this  wast^bi  you  In  the  momii«. 

Just  Jsiw,  And  it  was  iplil  yoo  withal, 
ISiat  it  ws^  the  resolutioii  of  «ll  tbs  judges  m 

4iB  case  of  my  k>rd  6kaffi»rd,  when  he  was  tried 
m  parliament, 

CoU.  They  proved  ftot  in  thai 
of  IstterSi  and  ofoing  nmam  to  ] 


bm  iistibripig eC  ftct is  jpravfid  tfftim  9Hth^ 
ridiogm  the oonvtrjrwith arms tw  I  had  thiao 

years  befoss. 

Xh&J.  WeidAr^tbe^slaiUitf^aftheiatfti^ 
wher«si|  wor^s  are  deolarsd  t»  be  trsaMttt 

Coll.  I  pray  it  may  be  read,  if  yoa  ptaaiO» 
(Which  was  dpD^) 

L.'C.  J.  Look  yoM  k^rai  To  compass  or 
imi^ine  the  imprisonment  of  th«  kiag;  and  t» 
express  it  bv  malicsmus  and  advised  speaking, 
wheii  proved  by  twola^ul  witnesses^  is  trea* 
son  by  this  act. 

CoiL  Now  whether  you  will  distinguishvtiiat 
there  must  be  two  witnesses  to  distinct  ulacas 
or  times»  or  whether  the  statute  intend  two^ 
witnesses  to  every  particukur  feet  and  words. 

L.  C.  J.  We  told  you  our  opinion  befoM^ 
That  one  witness  to  one  fact,  and  another  tto 
another  of  the  same  treason,  was  su^etet* 
We  sre  upon  our  oaths  m  it,  and  speak  nol 
our  4>wn  opiniousr  hut  what  hat|i  rec^ivofl 
pubhc  resolution  in  c«wa  of  the  like  oqttaa* 
quence. 

Coll.  What  lies  bffoi>e  these  gentlempnof 
the^uryi  as  done  at  Qxon,  'tia  but  upoots^smgkl 
testimony. 

Just.  Levins.  Nay,  Mr.  Biigdale  and  Mr. 
Turbervile  both  swear  tbe  same  thing,  yont 
desien  to  seize  the  kinff  at  Oxon.  And  it 
woiud  be  the  diflicultest  thing  in  the  world  la 
prove  treason  against  any  man,  if  the  law  wiere 
not  so,  and  a  man  might  commit  all  sorts  of 
treason  securely  ;  for  to  be  sure  be  would  never 
say  the 'Same  things  before  two  witnesses  in 
one  time,  and  tbe  king  would  be  in  noi  sort 
safe ;  for  there  would  never  be  two<  witnesses 
-to  one  and  the  same  thing :  But  that  hal^  beeiy 
resoivetl  oflen  and  oilen,  over  and  over  again* 
panicularly  in  my  lord  8tafibrd*s  case,  as  yoq 
have  been  told.  ^ 

CoU.  My  k>rd,  you  say  the  king  is  ootsafii 
upon  those  terms,  anil  no  private  man  is  ssle  in 
toe  other  way. 

Just.  Levinx.  We  sav,  that  the  law  is  ai^ 
and  tliere  is  good  rsason  tor  it. 

Just.  Junei.  We  must  not  alter  nor  depart 
from  the  allowed  received  law* 

£.  C.  J.  1  say,  the  thing  hsth  been  con^ 
sidered  in  other  eases»  and  3ie  law  hath  been 
adjudged  aiyl  settled.  It  was  so  resolved  in 
my  lord  Stafford's  case,  when  the  judgas,  ligc 
the  command  of  tha  parUameQt,  dll  disfiver 
their  opinion  ttfio^^thal  point  m«ved  by  him. 

ColL  There  is  Qoiiing  of  tiictprovod  against 
me,  but  a  pair  of  pistols,  a  aword,  an&  apt 
home. 

L.  C.  J.  We  have  told  you  the  law,  «n4  aa^ 
swered  your  question. 

Coll.  Bntastheoaae  staoda»  if  that  hm.^m 
hiwy  all  aodety  and  oonvemaitnn  wusi  ba 
mined  by  it 

JunLJbnss.  Pray  go  on,  ^i^ien  da  yon  think 
we  shaS  have  done efin? 

ColL  However  I  do  noS  iaant  upon  that  an 
muoh,aft  that  thatasthnotties  and  oatha  of  those 
men  an  alloflnlfanr  nmiidBta^  ^T 
persons  thai  nava  hera 


h 


>  •        « 

1  do  d^fjkre  upoa  my  salvation  (I  bare  nothing 
else  td  my)  I  am  wholly  innocent,  and  the 
jury  ai«  my  judges,  and  i  beseech  them,  as 
they  wiD  answer  it  at  the  great  day  of  judg- 
tnent,  where  they  must  appear  as  sure  as  I 
stand  at  this  bar  ^ow,  that  they  do  me  right, 
tnd  go  according  to  their  own  consciences ; 
ibr  if  a  man  shall  be  sworn  against  by  such 
fellows  as  these  are,  no  man  is  safe. 

6eij.j£/f.  The  worse,  the  better  to  be  tmst- 
edbyyou. 

Coil  I  am  sure  it  cannot  be  thought  bir 
men  of  common  reason,  tbat^l  shotdd  speax 
^treason  at  that  rate  that  wey  bare  sworn,  and 
tiO  such  men,  men  of  their  profession,  Irish - 
tneh,  and  Papists,  tndtors  that  have  declared 
they  have  been  hi  all  manner  of  rogueries, 
murders,  plots  and  treasons.  Therefore,  my 
lord,  I  cannot  do  any  more  fbr  myself,  because 
I  have  no  notes,  and  cannot  reate  what  hath 
been  said  for  me  or  aglunst  n6e ;  but  I  do  de- 
Y)end  upon  ^rour  ford^mp,  abd  I  hope  you  will 
infbrm  the  jury  ri^tly,  and  do  me  justice ; 
fUid  I  do  pray  the  jury,  that  they  will  let  their 
cotfsdeAce  be  satisfied,  as  they  are  English- 
tilen,  and  as  they  are  Christians,  to  consider 
iiow  the  case  fiea  with  me,  whether  there  has 
not  been  more^ecasion  of  talking  of  late,  and 
-whether  a  slip  of  the  tongue  may  be  tt^M  a 
Jiremeditated,  malicious,  advised  speaking.  J 
mean,  tny  discourse  with  Mr.  Blasters,  fie 
talked  with  me  as  hot  as  fire,  he  was  so  vio- 
lent, and  I  did  discourse  him  at  that  rate  I 
have  told  you,  and  that  is  truth,  as  I  have  a 
OTtd  to  be  saved  :  I  did  excuse  the  psrlhiment, 
that  as  I  understood  it,  they  had  no  hand  in 
the  beginnmg  of  the  war,  or  the  murder  of  the 
^nf.  My  lord,  as  for  the  rest  that  have  sworn 
wnnst  me  so  desperately,  I  must  say,  that  if 
me  lury  did  not  as  wcfl  consider  m}^  evidence 
as  theirs,  yet  they  might  well  consider,  whe- 
ther it  consists  with  common  sense  and  reason,  ^ 
that  I  should  speak  to  these  men  after  this 
fate,  when  I  coufd  lay  no  obhcfation  upon  thcra, 
nor  have  any  confidence  in  tnem ;  necessitous 
persons,  that  coold  not  assist  me  one  mite, 
men  that  were  beholding  to  me  to  borrow  mo- 
ney of  me,  and  that  eat  of  my  cost,  thnt  T  had 
always  been  obliging  to,  ann  not  they  to  me. 
But  1  hope  T  need  insist  upon  this  no  further ; 
the  whole  nation  is  sensible  what  is  doing,  and 
what  this  does  sigliify :  they  have  begun  with 
me  in  order  to  the  makins:  of  a  Presbyterian 
Plot,  which  they  would  carry  on  to  stifle  the 
noise  of  the  Popish  Plot ;  and  this  is  not  \he 
1st,  the  i2d,  nor  the  10th  time  that  they  have 
be^  at  this  game;  how  many  shams  have 
thQr  cttdeavoiSed  to  raise 

Atf,  Gen.   Who  do  you  mean  by  they  ? 

Coll   The  Papists. 

Att.  Gen,  There  is  nothing  of  Popery  in 
the  cine ;  th^  are  all  Protestants. 

Just  Jontt.  Th^  are  all  persons  that  have 
ktdy  received  the  Sacrament. 

Cwf.  Tibey  were  all  Papists,  and  I  bcHeve 
are  A)  still  \  fbr  Mr.  Bogdale  did  justify  to  me 
IN  ChflM  of  Rum  in  sevenl  things:  and 


when  I  told  him  that  they  were  all  knaves  and 
fools  that  were  of  that  religion,  he  told  me,  Uiai 
many  of  their  priests  were  holy  good  men. 

Just  Jonti.    Have  you  proved  that  ? 
*  CoH,   I  cannot  pro^e  it,  it  was  betwiitt  him 
and  me,  my  lord. 

Just.  Jones,  Then  I  ^opeyou  have  done. 

Co//.  If  I  had  sworn  against  him,  he  had 
stood  in  my  pboe. 

X.  C.  J.   Have  you  done,  Mr.Xolledge  f 

CoU,  My  lord,  I  only  desire  the  juiy  to  take 
all  into  their  serious  consideration ;  i  expect  a 
storm  6f  thunder  from  the  learned  counsel  to 
fall  upon  nie,  who  have  libenty  to  speak,  and 
being  learned  in  the  law,  understand  the^^e 
things  better  than  J,  who  must  defend  myself 
without  counsel.  I  know  not  whether  it  be  the 
practice  in  any  nation ;  but  certainly  it  is  hard 
measure,  that  1  being  illiterate  and  ignorant  ui 
the  law,  must  stand  here  aU  day,  they  being 
many,  and  taking  all  advantages  again^  me» 
and  I  a  single  person,  and  not  able  to  use  one 
means  or  another  either  of  writing  or  speaking 
Bat,  gentlemen,  I  do  declare  and  protest,  as  1 
shall  answer  it  at  the  day  of  judgment,  that  as 
to  what  these  people  have  sworn  against  me 
either  as  to  words,  or  as  to  any  manner  of 
treason  agunst  the  king,  the  government,  the 
laws  established,  I  take  God  to  witness  I  am  Aa 
hinocent  as  any  person  upon  earth.  And  there- 
fore I  must  beseech  joo,  be  not  frightened  nor 
flattered ;  do  according  to  yonr  judgments  and 
your  consciences ;  you  are  to  be  my  judges 
Doth  in  law  and  fact ;  you  are  to  acquit  me  or 
condemn  me,  and  my  Mood  will  be  required  at 
your  hands.  And  wnatever  is  said  to  you  by 
others,  you  are  my  true  judges,  you  must  giv© 
an  account  of  the  verdict  you  give ;  and  there- 
fore yon  ninst  see  that  you  do  justice,  as  yoa 
win  answer  it  at  another  bar,  where  you  mu$t 
all  certainly  appear,  and  the  I^rd  Almighty 
direct  yon  that  you  do  me  true  justice,  and  1 
ask  no  more. 

SoL  Gen,  May  it  please  your  lordshin,  and 
yon  gentlemen  of  the  jury.  Here  hath  teen  a  • 
great  de«i  of  time  spent,  and  truly  I  think  far 
no  other  reason  but  to  divert  you  from  the 
matter  that  is  before  you,  and  tliat  you  might 
forget  the  evidence  that  hath  been  given.  And  ^ 
therefore  I  will  bricHy  repeat  it  to  you,  that  I 
may  refresh  your  memories  about  what  hatli 
been  swom^  Gentlomrn,  the  crime  charged 
upon  Mr.  Colledge  is  high  treason  in  imagining 
and  compassing  the  death  of  the  king ;  the 
proof  of  tliat  hath  been  by  a  conspiracy  to  seize 
the  king  here  at  Oxon,  which  conspiracy  he 
declared  he  was  in,  by  shewing  arms  prepared 
for  that  purpose,  and  by  coming  down  to  <>xon 
with  that  intent,  that  is  the  prdof  of  his  design 
to  kill  the  king. 

Coil.  Is  the  conspiracy  proved  of  that,  Mt. 
Sohdtor? 

£.  C.  J.  l!l!tr.  CoTledgc,  we  have  had  a  greUt 
deal  of  patience  with  you,  you  have  spent  a 
great  deal  of  time,  yon  must  contain  youraelf 
now,  and  let  them  go  on. 

CdL  Do  not  ktnim  do  mc  wrong,  my  lord. 
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Sol.  Gen.  I  wiU  do  you  do  vrongy  Mr. 
.GoJledffe. 

Coll.    Sir,  there  is  no  conspiracy  proved. 

L.C.J.  Look  you,  Mr.  Colled^  you  hare 
,  taken  lip  a  great  deal  of  time,  and  we  liave  had 
much  patience,  because  we  consider  your  con- 
dition, and  had  rather  hear  too  much,  than,  be 
hard  upon  you,  and,  because  the  evidence  was 
long  and  aifficult  to  repeat;  now  we  have 
heard  you,  you  must  have  patience  to  hear 
vhat  tne  king^s  counsel  repeat  and  observe 
tipou  it. 

Sol.  Gen,  As  I  was  saying,  the  fact  that  is 
charged  upon  liim,  is  a  design  to  kill  the  king, 
the  manifestation  of  that  design  is  by  preparing 
arms  to  that  purpose,  and  by  coming  down  to 
Oxon  to  seize  the  king  here ;  and  that  this  was 
his  manifest  intent  to  seize  the  king,  the  proof 
of  it  hath  been  bv  wituesses,  that  I  think  by 
.  and  by  you  will  have  no  objections  against. 
These  witoesses  were  Dug&le,  Turbervilc, 
Smith,  and  Haynes,  these  are  the  most  mate- 
liai  witnesses  to  the  treason,  there  are  two 
(Other  witnesses' indeed,  but  they  are  to  other 
circumstantial  matters  that  I  will  take  notice 
of  to  you  by  and  by,  and  make  my  observa- 
tions upon  them  in  th«r  proper  place. — Mr. 
Dugdale  was  the  first  that  was  produced,  and 
his  evidence  is  very"  full,  he  proves  that  Mr. 
CoUedge  declared  to  him  at  the  coffee-house 
.  hei-e,  that  he  was  come  down  with  an  mtent  to 
seize  the  king,  that  he  had  an  expectation 
something  would  be  done,  that  he  was  armed, 
and  that  he  did  advise  Mr.  Dugdale  to  be  armed 
too,  for  he  was  provided  for  the  rooting  out  of 
Popery,  which  he  explained  himself  what  he 
meant  by  it,  that  was  the  Church  of  England, 
and  the  king  and  all  his  adherents.  He  came 
hither  armed  for  that  purpose,  gentlemen,  and 
did  adnse  Mr.  Dugdale  to  arm  hin^self  too, 
that  he  did  declare  to  him  the  king  was  a  Pa- 
pist, and  all  his  &mily  were  Papists,  he  was  as 
deep  in  the  plot,  and  as  guihy  of  the  mnrder  of 
sir  Edmudbuiy  Godfrey,  as  any  body  else. 
This  was  what  be  declared  to  Dugdale  here, 
and  this  he  swoi-e  to  you  when  he  gave  bis 
evidence.— The  next  witness  is  Mr.  Turbervile, 
and  he  is  positive  to  the  matter  that  is  laid  in 
the  indictment,  and  swears  to  you  expressly, 
.that  he  did  declare  it  to  him  at  the  Cnequer- 
lun,  that  they  came  down  here  in  expectation 
.of  some  sport,  that  something  would  be  done, 
that  they  did  expect  the  king  would  b^in 
with  them  ;  but  if  he  did  not,  they  would  be- 
gin with  him,  and  they  would  secure  him  till 
tliey  had  brought  him  to  compliance.  He 
shewed  him  his  arms,  that  lie  wi^i  ready  to 
engage  in  that  design,  and  advised  Turbervile 
to  be  ready  too.  And  rather  than  Tuibervile 
should  not  be  ready,  he  o0ered  to  procure  him 
an  horse. 

Coll.  Every  man  had  the  same  arms  as  I 
had,  and  I  had  ^d  them  long  bpfore  that  time. 

Sol,  Gen,  But  every  one  bad  them  not  w^ 
the  same  intent  But,  gentlemen,  because 
Mr.  Colledge  interrupts  me  with  an  objection, 
I  irill  take  notice  of  it  bow  by  the  way.    He 


says,  those  armr  he  had  before,  and  thcrefiws 
they  were  not  provided  for  this  purpose.  Oen* 
tlemen,  we  do  not  pretend  to  prove  when  thm 
traiterous  intent  first  began,  and  how  long  this 
design  hath  been  hatching ;  but  such  a  design 
there  was,  and  such  a  design  he  manifested  to 
be  in  himself  when  he  ma£  the  declaration  .to 
Turbervile,  and  advised  him  to  arm  himself; 
whether  he  prepared  them  against  that  tinie  or 
no,  is  not  matenal,  if  he  had  them  before  ;  and 
if  he  had  them  first  innocently,  yet  if  he  after- 
wards desigfoed  them  for  such  a  ouri)oae,  and 
shewed  them  in  a  readiness  for  it,  that  isasufii- 
cient  evidence  to  prove  this  treason.  So  here 
are  two  witnesses,  you  observe,  against  ibm 
prisoner  of  this  matter  that  is  laid  against  him 
m  the  indictment,  an  intent  to  kill  the  klng» 
they  both  prnre  it  positively  upon  him  at  Oxon. 
Mr.  Dugdale  speats  to  matters  precedent  to  } 
for  he  tells  you,  his  discourse  before  they  came 
down,  that  they  would  come  down  ror  thaft 
purpose,  that  they  had  an  expectation  some- 
thing would  be  done,  and  therefore  he  came 
down  ill  an  equipage  not  suitable  to  his  pro- 
fession J  for  you  see  he  was  bv  trade  a  car- 
penter or  a  joiner,  but  armed  on  norseback  with 
a  case  of  pistols,  thinp  that  do  not  become 
such  men  to  travel  with,  and  he  did  declare  to 
Mr.  Dugdale  for  what  purpose  he  came  down. 
The  next  witness  is  Mr.  Smith,  aod  Mr.  Smith 
is  as  positive  and  full  to  this  mattei*  of  ti-eason 
as  any  of  the  rest. 

Coll.  There  is  scarce  a  carpenter  or  a  joiner 
in  London  hut  hath  pistols  when  he  rides. 

X.  C.  J.  Mr.  Couedge,  we  must  not  suffer 
this,  we  had  so  much  patience  with  you  that 
we  expect  you  should  be  quiet  now,  and  net 
intemq>t  the  counsel. 

Coll.  My  lord,  let  me  not  be  overborn  i^u, 
there  is  scarce  a  poulterer  in  London,  but  what 
hathpistob. 

Sot.  Gen.  We  had  great  patience  with  you, 
Mr.  CoUedge,  and  did  not  interrupt  you*  I  am 
sure,  but  let  you  say  whatyou  would.  I  think 
1  do  you  no  wrong,  if  I  do,  I  am  under  the 
correction  of  the  Court,  they  wiU  reprove  me 
if  r  do  that  which  does  not  become  me. 

Just  Jo  net.  Did  not  you  ramble  I  do  not 
know  how,  and  yet  y^u  were  suffered  to  go  on  ? 

Sol.  Gen.  He  tells  you  of  a  discourse  as  be 
came  from  the  coffee-house  to  go  to  a  dinner 
whither  he  was  invited  by  alderman  Wilcsox  ; 
and  the  discourse  was,  that  the  king  was  as 
great  a  papist  as  the  duke,  and  much  more  to 
Uiat  purpose,  vilifying  the  king.  That  alder- 
man Wdcox  was  a  man  that  gave  money  to 
buy  arms  to  bring  the  king  to  8m>mis8ioo.  *  He 
objects  against  this,  and  says  it  is  impossible 
such  a  discourse  sliould  be,  and  that  all  this 
should  be  talked  in  so  little  a  time,  as  in  pasaiog 
from  the  coffee-'house  to  the  Crown^  tarem 
without  Temple-Bar. 

Colli  Pray  remember  whose  company  it  was 
proved  I  went  in,  Mr.  Solicitor. 

Sol.  Gen.  But,  gentlemen,  when  jda  con* 
aider,  how  busy  a  man  be  waa,aDd  how  leedy 
at  taOung  of  treason,  you  will  not  fkUk^  Mt 
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dMt  Ibtt  DMA  nyghi  talk  nHieh  nwre  thaii  tbU ; 
l^uttfiisInieotiaDtDdohiinrigfatf  it  being  oae 
of  Ibe  Mi^iQeats  be  ««ed ;  and,  to  give  an  an- 
swer to  jtt  Ikongh  wfaen  you  coneider  it,  I 
belii^ve  you  wiH  8imk  k  Dot  to  D«ed  an  answer. 
But  I  would  do  bim  ali  the  rii^ht  I  can,  and 
now  you  hoFe  heard  it,  you  will  oongider  the 
weigiu  of  it 

GenUenen,  he  tf^  yon  of  another  diaoourae 
afterwards,  thai  does  relate  to  his  beingf  here 
at  Oxon,  he  tells  you  be  had  arms  in  his  house, 
and  was  ready  upon  all  ocuasbns,  and  shewed 
Mr.  Smith  his  araaa,  and  told  him,  these  were 
the  things  that  were  to  destroy  Rowley's 
guards,  as  be  said,  which  by  tfae'eridenoe  is 
made  to  appear  lie  meant  the  king  by  that 
name,  his  arms  he  said  were  fiNr  that  purpose. 
That  he  would  go  down  to  Oxon,  and  there  he 
expected  some  sport.  I  know  not  what  sport 
he  thioks  there  is  in  rebellkm  ;  you  see  what 
principles  heis  ot;  that  does  maintau  and  jus- 
tif)r  the  peeatest  and  horridest  rebellk>n  that 
ever  was  m  England,  and  says  they  did  nothing 
but  what  they  had  good  cause  for.  He  tells 
Bmith,  that  he  tliought  the  kin<r  woukl  seize 
upon  some  members,  and  with  tliat  expectation 
he  came  down,  but  yet  was  as  ready  as  the 
king,  and  would  be  one  in  the  securing  of  him, 
if  he  meddled  whh  any  of  the  members.  This 
oroof  Mr.  Smith  made  ;  and  that  after  the  par- 
Kameat  was  dissolved,  be  said,  diat  the  king 
ran  away,  andwas  very  much  afraid.  Tliis  is 
proved  by  Smith  likewise,  and  this  Coiledge 
did  declare  after  be  came  to  town.  Smith 
pcoves  further,  that  he  did  wonder  the  kingdid 
noteonaiderhow  easily  hisfrther's  head  was 
iuought  to  thebkwk  ;  and  ^r  Mr.  Colledge's 
Mft  he  did  declare,  that  be  did  behere  this 
king  would  be  served  so  shortly.  And  this 
does  couflrm  what  his  other  witnesses  have 
spoken  of  his  words  at  Oxon.  Thus  then 
there  are  three  witnesies,  though  two  are 
enough  to  convict  a  man,  if  they  be  positive  to 
thetresson. 

•>  Mr.  Hajmes  is  the  fourth  witaess,  and  he  is 
as  full  as  any  of  them.  I  do  but  repeat  it  in 
abort  ;•  you  nave  hail  it  so  often  canvassed  by 
ColledgB,  that  I  believe  you  will  easily  re- 
anemher  it.  He  did  advise  Haynes  that  he 
alionkl  net  value  the  king  at  all,  'for  the  king 
should  be  called  to  account  for  ^1  his  actions  ; 
he  said  he  would  seize  the  king,  and  bring  bim 
to  the  blodt,  as  they  did  his  father,  W'th  an  in- 
decent expresHoncSf  that  blessed  kinff,  not  fit 
to  be  repeated.  And  he  ssud,  they  did  intend, 
when  th^  had  out  olf  him,  never  any  more  of 
his  race  shouM  reifpi.  This  it  was  Haynes 
•avs,  though  there  are  other  matters.  I  would 
take  Botioe  of  one  thing  mare,  and  I  need  not 
but  mention  it,  you  will  remember  it,  and  that 
is  about  the  tibd  of  Fitzfaanis.  Hayties  tdb 
you  upon  discourse  of  that  libd,  he  said,  t^t 
everv  word  of  it  was  true,  as  sure  as  God  was 
in  Heaven.  New  that  was  a  libel  made  by  a 
pn|Mt,  an  Iridi  papist,  who .  had  been  tried, 
eoofietoi,  and  eaeemtd  lor  it,  and  the  horridest 
Jiberitwwtlntoverwiflwrit.    And  this  is  the 
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libel  which  this  gentleman,  who  is  so  viery  con* 
versant  in  libels,  and  books  of  that  sort,  aver* 
to  be  as  true  as  God  is  iu  Heaven.  This  is  the 
suhirtance,  gentlemcD,  of  that  proof  which  hath 
been  made  to  you,  we  have  other  drcum- 
staoces  to  prove,  that  as  he  came  down  With 
that  intent  to  seize  tlie  king,  and  as  he  ex- 
pected, what  be  calls,  some  sport,  so  be  did  en* 
deavour  to  begin  thu  sport,  he  dad  quarrel  in 
the  lobby  of  the  House  of  Lords  with  Fitz<* 
serMj  souie  blows  passed,  and  sir  WiiJiam 
Jennings  telling  him  his  nose  bled,  he  did  de^ 
dare,  I  have  lost  the  firstt  Uood  in  the  cause, 
but  it  will  not  be  lotig  before  there  be  morek>st« 
Thus,  after  he  bad  <:ume  down,  he  endeavoured 
to  begin  a  commotion  ;  for  from  little  matters 
great  thiug:6  do  sometimes  arise ;  and  when  all 
men  were  ^lossest  uith  an  expectation,  such  as 
he  himself  did  dedare,  he  aud  others  came 
down  with  an  expectation  that  the  parliament 
should  be  attacked ;  a  little  matter  might  have 
begun  such  i^  oommotion,  which  no  man  knows 
what  end  it  wotild  have  bad. 

Gentlemen,  this  bath  been  our  prooC.  Now 
the  objection  made  to  tins  proof  by  Mx«  Col- 
ledge,  is,  that  this  is  a  popish  design  to  raise 
a  new  PWt,  and  cast  it  upon  the  Protestants, 
aud  that  these  witnesses  are  now  to  den^  all  the 
evidence  tliey  have  given  of  the  Popish  Fiot, 
and  throw  all  upon  the  Protestants.  This  is 
that  he  would  uersuade  you  to  believe,  but 
which  I  tliink  wneo  you  do  coni^ider  a  little  of 
it,  it  will  be  unpossible  tW  you  in  the  least  to* 
have  such  a  thought.  For  what  are  tlie  evi- 
dence that  have  proved  this  ?  ^Vho  are  they  ? 
Men  of  credit,  that  have  been  evidences  against 
the  Popish  Plotters,  and  against  men  that  have 
suffered  for  that  Plot,  men  that  still  stand  to  the 
evidence  they  have  ti^veh,  and  afiirm  it  every 
word  to  be  true,  and  one  of  the  very  men  ^uit 
he  brought,  says,  that  they  still  stand  to  it ;  for 
Turbervile,  .who  was  one  of  the  witnesses 
against  my  lord  Stafford,  was  tempted  by  some 
persons  to  deny  the  evidence  he  had  given 
against  ihe  Papists ;  but  his  answer  was,  No,* 
I  can  never  depart  from  it,  1  have  a  soul  to 
save,  that  was  true  which  I  said,  loannotdeny 
it.  If  then  the  witoesses  which  he  woidd  have 
you  to  believe  to  be  guilty  of  denying  Ibe 
Popish  Plot,  do  confirm  what  they  have  said  as 
to  that  discovery,  that  objection  is  taken  off, 
and  they  do  stand  still  to  it,  that  every  part  of 
it  was  true,  and  aver  the  same  thing ;  and  yet 
forsooth  these  men  are  going  about  to  sdfle 
this  Plot. 

fientlemen,  these  arc  the  men  the  whole 
nation  have  given  credit  to,  the  parliament 
having  tmneached  my  lord  Stafford,  upon  the 
credit  of  tnem  (for  it  was  upon  the  credit  of 
Dugdale  and  Turbervile  that  they  hnpeached 
him,  ibr  there  was  not  two  wifnesses  till  Tur- 
bervile came  in  and  made  a  second,  and  upon 
their  credit)  after  so  solemn  a  trial,  where  all 
theobieGtionsduitcoidd  possibly  be  made  was 
made,  the  House  of  Linds  thosj^  fit  to  find 
mybrd  Slafiord  Chnlty,  aii  my  lord  Stoflbvd 
soffend  for  it,  and  died  imon  die  credit  of  thoi^ 


men.  These  Me  the  witeeawn,  *geiitleiiien« 
that  Hut  roan  thinks  ou^ht  to  be  bbwn  off  with 
thai  frivolous  ohjeetion,  that  they  are  persons 
lie  trould  have  yon  believe,  who  are  goihy  of 
a  design  to  throw  the  Plot  upon  the  PMtes-^ 
(tmts.  Bat  because  he  hath  desireil  to  save 
faifflself  in  an  herd,  by  numberine'  himself 
attOttgpthe  Protestants,  I  most  a  little  observe 
t»  you  what  a  sort  of  Protestant  he  is,  a  man, 
he  would  have  you  to  believe,  so  popular  for  bis 
iviigion,  that  he  has  obtained  tiie  name  of  the 
FrMestan^  Jomer.  ^  But  when  vou  have  consi- 
derad  what  his  aotions  are,  I  belieye  you  will 
a  litlle  suspect  his  rehgfion.  if  the  Protestant 
fsh^n  allow  any  man  io  vilify  the  king,  to 
.amigfn  the  tfovemment,  and  to  throw  off  aH 
tnanner  of  ilegianee,  then  this  nian  is  a  Pro- 
testant. Butif  this  be  to  act  the  part  of  a 
pafnit,  and  if  the  papbts  could  wish  that  sneh 
an  hifkmy  might  be  put  fipon  the  Protestant 
idieion,  that  it  should  justify  such  a  rebellion 
as  ttie  lale  honid  one  was,  and  own  s^qh  a 
^principle  thi^  it  is  lawM  for  any  subject  to 
flsperse  and  vilify  the  king,  and  tus  man  by 
those  many  scurrilons  libels  Seems  to  do :  if 
4imj  eould  wish  this  nation  overtnmed,  and 
theoovemment in  confusion,  and  the  Church 
of  England  desn»yed,  the  best  bulwark  now 
in  the  woiid  against  popery,  and  the  best  only 
refuge  at  this  day  left  for  the  poor  aMicted 
Protestants  abroad  ;  then  whilst  Mr.  CoUe^ 
does  thus  act  the  art  of  a  papist,  he  does  very 
iUtocallhiBAself  a  Pjrotestant.  'Gentlemen,  I 
cannot  but  observe  one  thing  to  you,  and  It  was 
the  evidence  of  Dr.  Oates,  when  lie  did  first 
4iseover  ^  Plot,  and  without  his  c^vidence 
you  would  easily  believe  the'  fhfaig.  He  UM 
you,  there  were  two  w/iys  they  had  ^oaceoitt- 

eih  thc4r  design,  by  direct  vMirderine  of  the 
g,  or  if  that  failed,  by  pottiAg  all  Htnagtl 
into  oonfosion  here,  and  rainng  rebellion  and 
disfearhance  amongst  ns ;  and  the  way  to  eflect 
that  rebeUkm,  it  was  by  havii^  emissarfes  sent 
amenr  na,  to  woiic  ns  into  n  dislike  of  the 
Chdrdi,  and  by  lliat  means  into  a  r^llion 
against  the  stale.  That  mme  men  were  sent 
mroad  jibr  that  purpose  to  pteacSh  at  oonven^ 
lides,  some  whereof  were  eatched,  and  some 
did  suffer.  Now  without  this  evidence  it  would 
not  be  hard  to  believe,  that  such  there  are,  and 
have  been  ;  for  aH  fliat  know  the  history  of 
•cur  refbrmatHm,  do  know  that  it  was  an  early 
practice  among  them,  to  nsae  sects  amongst 
t«s,  to  bring  confusion  first  into  the  cbimch,  and 
then  in  the  state.  And  we  have  already  found 
the  sad  effects  of  it. 

Now,  gentlemen,  if  Colledge  has  all  thia 
whfle  under  the  name  of  a  protvstant  acted  tbc^ 
part  of  a  papist,  though  I  caimel  say  he  is  a 
papisl,  nor  that  he  is  one  of  those  emissaries, 

2et  I  may  say,  be  is  not  that  good  prolcslant 
e  nvptends  to  be.  GeaHemen,  I  aanst  now, 
ta  do  him  right,  eome  ta  npeaC  the  evidence 
thai  he  hath  given  againat  oar  witnesses :  fbr 
HffC  Hayaea  he  lath  prodncad*  sevaral  wit- 
is  lifc  HiefaBsn,  vilMr  saytf  hm 
9tff  im  cm  tlistt  ifm  hi* 
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tenant,  thatitwaslHstinde  to  swvar,  and  he 
must  get  money  by  it.  This  he  overheard  htm 
standing  and  lisbniing  at  a  door.  You  fia¥^ 
another  man,  Lun,  t£at  is  the  next  witness, 
and  he  says,  that  at  the  Fleet-ditch  Where  h^ 
saw  him,  there  lie  dedarad  the  same  thing  to 
him,  that  he  woukf  swear  any  thing  fbr  moner, 
and  damn  his  soul  rather  than  the  cathouc 
cause  should  sink;  and  nssv  he  comes  to  prove 
a  pkkt  upon  him  tbit  ia  a  proleatant,  and  in  his 
person  upon  all  the  proteataati  of  fingUMd ;  an4 
tins  man  would  frin  thraw  off  the  cifidit  of  the 
po|M8h  pkit,  and  turn  it  upon  the  proiestants. 
Buty  gentlemen,  it  is  strange,  that  Mr,  HayneA 
should  have  this  discourse  tvith  Lon,  the  first 
iime  that  ever  he  saw  him ;  for  I  am  sure  his 
own  witness  Lufi  safe  it  waa  the  first  time,  and 
that  he  shonld  immediately  talk  to  him  at  thla 
rate  is  soniewhat  strange :  But  for  an  answer 
to  Itf  tbis  Ijun  w«  have  confronted  vrith  the 
evidence  of  White  the  meswoagsr,  iHio  sweani, 
that  afterwards  meeting  him  at  Uzhridge,  Lnii 
asked  him  what  gentMun  that  was,  nnd  did 
notknow  Mr.Haynes,  andret  lie  takes  upon  him 
to  prote,  that  he  had  spitte  each  words  to  hni 
before.  1  think  there  ia  never  another  material 
witness  against  Haynea,  eJwept  Whaler,  who 
w|ui  an  under  officer  in  the  King's-bench  )  and 
he  says^  that  Hayn^  while  he  tras  a  praMn^ 
there,-  ran  nway  with  a  silver  tanlbird,  bnt  h* 
never  Was  indicted  or  prosecuted  fbr  ft,  though 
he  veinained  allerwaras  in  the  bonae,  and  mM^ 
w»9  flvfe  or  sit  y^ars  ago. 

NowJ  yenicaatUf  1  think  the  nature  of  Ihift 
ssideaee  Mth  not  that  weighty  as  to  take  off 
jdie  credit  of  wj^at  thit  man  hath  said  upM  Ml 
oath,  espedttl^  when  this  ma»^  etidaee  Is 
so  badbed  with  die  evidence  of  ether  men,  that 
I  think  there  »  no  objeorion  at  all  againil  it. 
For  the  other  witiiesses,  Dngdale,  inMi,  and 
Tutbervile,  are  moi  whoae  cradk  has  not  been 
impeached,  and  they  have  conflnned  in  snh* 
stance  what  the  evidence  of  Haynes  is;  so  thai 
he  does  no^  stand  alone  in  what  he  here  swesBPSi 
but  K  is  eoufiwued  widi  conourrent  evidence 
with  it 

Then,  gentlemen,  fbr  the  oinection  against' 
Dacdale,  Turberviie,  and  Staith,  they  have 
produced  Dr.  Oates  to  yon,  and  he  mint  vifify 
theersdit  of  those  men,  whose  testhnony  as  ta 
what  be  ^ve  at  first  ia  disooverinfl'  the  ponMi 
plot,  received  crecfil  by  being  seconded  by  these 
men.  And  I  cannot  but  ohnrve  k  ns  a  strange 
thing,  that  this  man  eomes  now  to  vilify  the 
testimony  of  those,  who  haVe  giren  evidei^oe^ 
and  been  credited  by  the  whole  bngdonf ;  that 
he  should  come  liece  upsnthe  word  of  a  priest 
to  declare,  that  Mr.  Dogdale  wva  n  ooan  of 
very  lewd  convniaissii»  and  was  a  pesson  that 
faaan  foul  disease  on  Inm,  when  hepietanded 
be  was  poisoned.  I  remember,  thia  was  nnoh- 
iedlion  that  hadi  been  made  by  the  pnlstslo 
him,  and  I  behave  yon  have  beard  it  ami  ant 
of  their  moulha;  bat  it  is  the  first  timn  ftat 
ever  I  beard  it  fimoa  any  mm  iiat  i^n  wttwm 
of  thepsaidi  nkdi  aad  aaelendii-ta  sMImI  tm 
ftl*  the  pMMtant  nlq^nr.    OeMlMMi  JTany 
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McklkiD^w  tliM  0mIiI  bavt  keen  mede  mA  \  there  wiui  no  necessity  they  should  remember 
anioel  Jin»^ h  bed  been  madeoutere  now,  the  it.  So  then  no  evidence  that  comee  from  Dr. 
papists  would  have  taken  advantage  of  it,  iwl  t  Oates  can  take  oiT  that  that  is  given  by  amith  ; 
wbentbewilefaithaftparty  wasbentaffaiiisti  tlioutrhif  Mr.  Smith  were  outof  the  case,  and 
him,  ha  conld  net  here  esosped  the  havrng  it  |  Mr.  Haynea  too,  yet  there  is  evidenoe  aufficieat 


proved.  If  it  bad'been  true,  vet  Dr.  Oales 
takes  upon  him  now  to  viliiy  his  cvodit,  and 
takes  op  those  arguments  the  papists  have  ma- 
hfiieui^  annesled,  but  yet  were  never  able  to 
make  out  This  looks  as  if  the  doctor  ware 
again  velnniittg  te  St.  Omers,  that  he  is  thns 
going  about  to  disparage  tfie  evidence  of  Mr. 
Dugdale,  whieh  in  great  measure  veriied  the 
tnmi  of  that  discovery  himself  tint  made  of 
the  popish  niot. 

AgamstTorbervile,  gentlemen,  I  think  there 
bath  been  very  little  at  all  oUected  that  can 
have  weight  with  yen.  Mr.  Broadgate,  as  I 
■oppose  yon  observe,  has  said  enou^  t»  con- 
firm Tnttervile's  credit ;  fbr  he  hath  proved  to 
you,  duit  when  he  was  &mpted  to  renoonoe 
his  evidence  against  the  papists,  he  refused  to 
da  it,  he  had  more  conscience  than  to  do  it,  he 
knew  well  enough  what  he  had  said  was  true, 
and  as  he  had  a  soul  to  save,  he  oould  not  go 
from  it  This  is  the  evidence  that  he  gives, 
and  whieh  certainly  serves  much  to  confirm 
the  truth  of  Turbervile,  besides  the  strict  exa- 
mination he  hath  been  nndcr,  and  beyond  any 
thnigthat  Dr.  Gates,  I  think,  has  been  able  to 
eontradiet  him  in. 

Dr.  Dates  oontradicts  Smith  about  his  com- 
ing from  the  cofiee-honse  toWik»x's  dinner. 
He  mys,  he  did  not  come  along  vrith  Mr.  Col- 
ledge,  but  Colledge  came  along  with  Dr. 
IkKbBS,  and  Smith  tbifowed  them.  Bnt,  gen- 
tlemen, you  hear  what  Smith  hath  decUnnd 
npon  his  nath.  That  tbey*came  both  together 
out  of  the  ooiiee-houee ;  and  you  hear  what 
his  witness  Mr.  Smith  the  coonsenor  says :  He 
does  DOt  positively  remember  that  circumstance, 
yet  one  woald  tbmk  he  should ;  for  Gates  says, 
Mr.  Smith  the  lawyer  wafted  just  befbre  them, 
and  CoUedge  foltowed .  Mr.  South,  that  Is  the 
witness  lor  the  king,  he  swears  he  enme  along 
with  Colledge,  but  Mr.  Smith  the  lawyer  being 
asknd  that  question,  he  does  not  remember  that. 
Then  another  thing  is.  Dr.  Gates  says,  when 
tiiey  were  there,  Colledge  was  so  far  from  dis- 
coursing of  any  treasonable  matters,  that  he 
was  very  merry  in  the  company,  and  talking 
innooenily ;  hot  Mr.  Smith  says,  ho  was  so 
far  fnm  Being  merry,  or  talkin||f  treason,  that 
he  UM  asleep,  and  slept  behind  the  taUe. 
Gentlemen,  these  objectionB  you  see  what  tlie 
weight  of  them  is,  and  how  little  the  evidence 
agrees  one  with  another;  but  there  is  nothing 
tmit  does  ootttnufict  Mr.  Smith  in  hia  main 
evidence.  It  is  jMiesible  th^may  not  remem- 
ber pnrtiettlar  oireumetanoes,  whether  Mr. 
CoModge  and  Mr.  Smith  came  together;  so 
they  might  come  together  fbr  siugbt  tiiey 
know,  and  tfacy  may  not  mmfmbcr  any  cir- 
immslnttce  about  their  retiring,  hnt  they  eannel< 
take  npon  them  to  swoar  It  is  not  so,  and  their 
nei  vemembermg  it  dees  not  pmve  it  was  so, 
and  thn«l|c«MtiimitR|f  ii  fntiifiak,  ikat 


from  Mr.  Dugdafe  and  Mr.  Turbervile,- who  am 
not  impeached,  and  are  both  of  them  positivn 
both  to  the  fact  and  to  tlie  place. 

There  are  two  witnesses  more  that  I  must 
mention,  and  thev  are  Bolron  and  Mowbray  i 
they  swear  that  ^milh  travelling  upon  the  road 
witn  them,  would  have  suborned  them  to  swear 
againat  John  Bi^ooks,  nbout  a  discourse  at  somn 
place ;  but  it  happened,  |^entlemen,  thev  diflOar 
m  point  of  time  in  their  testimony ;  the  one 
saia  it  was  the  25th  of  July,  the  other  was 

rsitive  it  was  tlie  Sd  of  August  But  I  think 
n^d  say  no  more  to  these  men,  but  only  to 
desire  you  to  weigh  their  credit  Bofanen  and 
Mowbray,  I  confess,  have  been  evidence  against 
several  men  that  have  been  accused  of  the 
Popish  Plot,  but  they  have  been  so  unfortunatn  . 
as  never  to  gain  credit  with  any  jury.  Mr. 
Smith  hath  been  believed  by  the  whole  court  of 
pariiament :  But  if  there  were  no  mere  in  thn 
case,  these  are  two  men  that  never  were  yet 
believed,  men  that  have  been  sworn  and  tKeir 
own  jury  have  rejected  the  credit  of  their  tasti<» 
mony  :  But  besides  that,  comparmg  the  testL*^ 
monies  and  the  difference  that  was  between 
them,  is  a  sufficient  evidence  to  oonfiront  all  that 
they  have  said. 

I  think,  gentlemen,  this  is  the  substance  ol 
what  hath  bera  offered  by  hia  witnesses,  against 
the  witnesses  produced  for  the  king,  except  thai  . 
of  Mr.  Everard,  who  says  aometning  against 
Haynea,  that  Haynes  should  say,  he  swoiefor 
self  preservation.  And  against  Mr.  0mith  hn 
says,  that  he  heard  him  say,  he  did  not  knoW' 
of'^any  Presbyterian  Ptot.  1  beheve  that  ronir 
be  true,  and  yet  it  does  not  contradict  SmithVs 
evidence  against  Colledge ;  fbr  Mr.  Smith  does 
not  tell  you,  that  he  was  privy  to  any  stich  de-> 
sign  of  the  Presbyteriaae,  that  he  knows  of  anj^ 
consultations  that  they  held,  or  the  ways  and 
means  by  which  they  would  arrive  at  the  trea* 
son  diarged  upon  tlie  prisoner  at  the  bar;  bnt 
his  evidence  is.  That  this  man  declared  them 
was  such  a  design,  that  there  viras  a  party- 
woidd  doit,  and  that  he  would  be  sure  to  be  ooe^ 
and  armed  himself  for  that  purpose:  But  hie 
not  being  privy  to  any  pki,  or  knowing  th* 
paiticulurs,  is  no  contradiotion  to  whiU:  hoi 
said. 

This  is  that  he  hatti  nrodnoedfbrhis  defence, 
and  by  these  things  no  hath  endenvoured  in- 
take off  tlie  credit  of  our  vHtnesses,  and  ho* 
would  hare  vou  believe  thatheis  every  food 
Protestant,  thougli  he  does  that  whioh  no  iPro- 
testant  >voold  do,  and  whkh  is  the  Papistn 
woric;  he  hath  prodnced  you  vritneescs,  that  he* 
has  gone  to  church,  but  I  do  net  see  he  hall^ 
produced  any  witness  at  all  that  arenow<eon- 
voraant  with  him,  his  own  piBpisbieneM*i»  Lon*- 
dsn;  hot  if  he  bronglit  nnver  en  nmn^  -w^ 
nf  hifT  golM;  iii  rhm  i  h,  and-ofmeon^ 
to  tSnehurelK  ynt  If  hn 
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guilty  of  these  practices,  he  must  ^r^  Rie  leuve 

to  suspect  the  truth  of  his  profession ;  and  I 

fhiidc  It  a  ^at  piece  of  arrogance  tor  him  to 

take  upon  him  the  title  of  a  Protestant,  %^  hen  be 

hath  abased  that  title  by  such  unsuitable  prac* 

tiees :    And,  Gentlemen,  if  such  practices  as 

Miese  are,  which  we  have  fully  proved,  are  such 

as  all  g(»o<l  men  must  abhor,  I  cannot  but  re- 
flect upon  the  condition  of  this  man,  whose  only 

hope  is,  that  you  should  now  forget  yourselves, 

and  become  as  ill  as  he  is.  But  as  that  cannot  be 

presumed,  so  I  shall  not  need  to  say  any  more 

to  you ;    you  are  men  of  thc^  consideration, 

that  can  judge  between  things,  and  the  appear- 
ances of  them,  and  you  know  very  well  how  to 

give  the  due  weight  to  the  evidence  we  have 

fliven  to  you,  as  well  as  the  objections  made 

fy  the  prisoner ;    and, so,  gentleroep,  I  shall 

l^Teiltoyou. 
^JJ'  Jeff]  May  it  please  your  lordship,  and 

JW  genttemen  of  the  jury,  it  hath  been  a  \onf 

time  that  hath  been  spent  in  the  course  of  this 

evidence;    whether  there  has  been  any  art  or 

design  in  protracting  the  time,  on  purpose  to 

obtrude  upon  the  natience  of  the  court,  or  that 

you,  gentlemen,  snould  forget  the  force  of  the 

evidence   that    hath  been  ffiven  against  the 

priaoner  at  the  bar,  when  there  hath  been  so 

much  time  taken  up-  unnecessarily,  when  diere 

was  DO  occaaion,  as  I  must  needs  say,  there 

was  not  ibr  such  a  tedious  defence,  I  leave  it  to 

you  to  determine :    But  which  was  truly  inti- 

■Mted  by  the  court  at  tlie  beginning  of  the 

trial,  most  in  the  end  of  this  cause  be  repeated, 

and  indeed  go  through  it  all,  that  what  we  of 
the  king's  connael,  and  what  the  prisoner  has 
affirmed,  that  has  not  been  given  in  proof, 
avnifying  nothing,  and  is  not  to  be  any  guide  at 
au  to  yon.  Yon  are  upon  your  oatlTs,  and  by 
the  cath  you  have  taken,  you  are  bound  in 
copadence  to  give  a  verdict  according  to  tlie 
evidenee  that  bu  been  given  to  yon,  and  that 
is  your  gnide;  so  that  what  we  opened  and 
liave  not  proved,  is  no  more  to  be  bdiered,  than 
what  the  imaoner  has  said  for  hinnelf  in  hia 
own  defence ;  and  whatsoever  he  says,  if  he 
make  not  good  proof  of  it,  is  no  more  to  be 
ragavded,  than  what  we  do  who  are  for  the 
kiu^,  have  alledged,  and  not  made  out 

So  then  this  being  in  the  firet  pbce  premised, 
I  Aall  take  eare  as  near  as  I  can  to  save  the 
time  of  the  court,  and  not  to  treapaas  on  your 
patience,  gentlemen,  anneceaaarily,  in  a  case 
whereupon  as  great  a  concern  does  depend, 
aaperfanpa ever  cameto  trial  al  any  bar:  For,  I 
aa^, 'tis  a  case  wherein  &e  life  and  the  liberty 
or  the  king  is  concerned,  and  that  ia  the  great 
conoem  of  the  nation ;  then  the  religion  of  the 
nation  is  oonoemed;  I  would  be  understood 
illi^  I  HMnn  the  Proleatant  religion  e^taUiaii- 
edmrlaw;  ior  I  know  ofno  other  religion  men 
oigat  to  aacrifice  their  lives  and  fortuneaftr, 
hul  tlia  Prolaatant  religion  est^shed  bylaw ; 
and  whindiefe  things  am  concerned,  'tissicaae 
of  i^at  eooMtuenoe:  Qod  forbid  any  pfaraon^ 
Pkotaatantor  other,  abould  attempt  the  life  of 
tmMi|f»  md  At  anhr«mi  of  our  ntigm, 


and   by  6tilfi%  themadves  b^  the 
Protestants,  should  excnae  tbeniadtea  fram  any 
each  crimes. 

For  the  evidence  that  haa  hefln  givcA,  I  ahall 
not  enumerate  the  patticulara  agninat  the 
nriaoner  at  the  bar,  other  than  audi  aa  hav« 
been  omitted,  (if  I  mistake  not)  by  Mr.  8o« 
licitor.  '  t 

In  the  first  pkM»,  there  are  the  thinga  that 
happened  at  Oxon,  for  vou  have  had  it  ahnehdy 
sutticientlv  tcdd  by  my  fords  the  judgea  who  are 
upon  the  bench,  and  who  (under  Mr.  Cottedge'a 
tavour)  are  the  prisoner's  judgea  in  the  point  of 
law,  aa  yon  are  hia  judges  in  point  af  (act. 
They  have  (I  say)  already^ told  you  what  tbs 
law  IS  in  relation  to  treasons ;  that  in  case  the 
treason  be  in  two  conntiea,  if  the  witaenni 
apeak  to  the  self  same  treaaon,  thaagfa  to  dii* 
lerent  fects,  that  will  be  tHio  witnesaea  to  prov« 
high-treason ;  and  that  there  hath  been  auek  ■ 
caae,  the  prisoner  It  the  bar,  who  saya  he  is  s 
Protestant  (for  his  own  soul's  sake  1  wjah  hn 
were  a  good  one)  roust  take  notice,  that  Gavtaay 
the  ^reat  priest  who  waa  tried  at  Newgate,  and 
convicted,  by  what  evidence  P    By  one  of  thraa 
that  is  a  witness  now  against  the  prisoner  at  the 
bar,  that  is,  Ihigdale ;  his  treaaon  waa  com- 
mitted part  in  London,  part  in  the  eomitry,  of 
which  part  Dugdale  ga%e  evidence ;  but  beincf 
both  to  the  self  same  pnriioae,  by  the  greater 
part  of  the  judges,  who  were  in  the.  commi8-> 
sion,  and   present  at  the   trial,   th^  were 
reckoned  a  sufficient  testimony  to  prove  him 
guilty  <if  high- treason:  And  1  hope  we  do  nM 
five  to  that  age,  that  any  Prolestam  whatsoever 
should  come  to  trip,  up  the  heels  of  the  Pooirit 
Pkit;  by  saying,  that  any  of  them  who  sumred 
for  it,  did  die  contrai^  to  law,  or  without  suffi- 
cient proof:    For  it  Mr.  Dugdale  waa  net  % 
person  fit  to  be  believed ;  or  ff  the  rest  of  the 
judges  who  tried  Gavan  were  out  in  the  law, 
then  that  man  died  wrong^Oy ;  tor  he  had  99 
much  right  to  have  been  tried  according  to  thn 
law,  as  anv  other  person  wlmtsoever.    There- 
fore,  genllenien,  aa  to  that  matter,  we  nraal 
submit  it  to  my  lords  the  judges,  who  are  t» 
give  you  an  account  what  tJie  Taw  is  m  all  par-- 
ticuhrs  betbre  you ;  but  as  to  the  fact  whereotf' 
you  are  judges,  that  is  tlie  great  matter  we 
shall  apply  ouraelvea  to,  and  tor  that  it  atanda 
thus. 

Here  is  Du^ale  that  does  give  you  an  ac* 
count  what  his  design  was  incoming  to  Ox- 
ford how  he  came  to  be  armed  as  an  index^ 
gentlemen,  of  his  mind.  And  pray  give  me 
leave  to  put  vou  in  mind  of  one  thing.  Y'oa- 
bave  first  a  libel  produeed  and  read  to  you ;  % 
pretended  letter,  wherein  there  areQnenea  that 
have  been  taken  notioe  of,  and  which  aeemlo 
liaek  the  evideiice  given  by  Mr.  flfaatam :  for 
ther^is  a  vindication  in  those  Queriea  of  the 
nrocaedingoftheparlmment  of  1641,  which*  he  ' 
naa  confiflwnoe  enough  now  at  the  bar  ta  jusCiff^ 
too.  But,  gentlemen^  yea  werelokftbjy  the 
court,  and  ynulmow  il,  that  that  parliaaaan*  Wte. 
raltjr  of  nigh  lebaQiQiivattd  even  in'thone 
Qnmtbi  a^penea  notai^  Hmfg^mftumA 
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but  every  man  tbst  Imis  anv  oonoem  ini  it ;  fbr 
it  takes  notice  not  only^f  the  kiog>,  but  of  all  his 
Goancil.    Never  a  judcfe  nor  an  officer  in  the 
nation  but  is  traduced  by  it ;  and  which  is  the 
tnost  material,  it  was  the  tbundation  of  that 
libel  wbich  has  been  mentioned  to  you,  and 
which  Fitzharris  wa$  so  justly  condemned  and 
executed  fbr ;  that  most  traiterous  and  infamous 
libel  in  part  of  H  has  these  Queries,  and  tt  ^eat 
paragraph  of  this  libel  makes  up  part  of  that 
libel  of  i^iutharris,  which  our  witnesses  say,  Mr. 
CoUed^  was  pleased  to  affirm  was  as  true  as 
God  is  in  heaven.    Another  thing  is  this,  this 
gentleman,  whose  proper  business  it  had  been 
to  maaacfe  his  employment  at  London  for  a 
joiner,  is  oelk  seen  in  his  proper  place,  uHin?  his 
proper  tools  of  his  trade.     I  tbmk  it  had  been 
much  more  proper  for  him,  and  I  believe  you 
will  think  so  too,  than  to  come  with  pistols  and 
those  accoutrements  about  him,  to  be  regnlating 
of  the  government!   ^^^^  ^^^^  such  people 
to  do  to  interfere  with  the  business  of  the  go- 
vernment? God  be  thanked,  we  have  a  wise 
prince,  and  God  be  thanked  he  hath  wise  coun- 
sellors about  him,  and  he  and  they  know  well 
enough  how  to  do  their  own  business,  and  not  to 
need  the  advice  of  a  joiner,  though  he  calls  him- 
self the  ProtMBtant  Joiner.    What  had  he  to  do 
to  engage  himself,  before  his  advice  was  re- 
quired P  How  comes  he  to  concern  himself,  so 
much  that  afier  he  had  writ  this  tibel,  wherein 
he  is  pleased  to  take  notice  of  tyrants,  after- 
wards sh<m]d  go  to  make  a  print,  I  mean  the 
iUry8hew?  And  when  Dugdale  comes  to  en- 

Sutreofhim,  what  do  you  mean  by  such  a 
bing,  the  tyrant  shall  go  down  ?  Says  he,  I 
nieanliy  that,  the  king.  And  what  do  yon 
mean  by  having  them  to  go  to  Breda  ?  W  h}', 
there  he  explains  it,  that  he  puts  all  the  govern- 
ment, the  lords  and  the  bishops  upon  the  king's 
back,  and  beiug  asked  what  tie  meant  to  have 
done  with  them,  Wliy,  the  bishops  and  the 
king,  and  all  were  to  go  to  Breila.  These  are 
the  things  that  himself  did  acknowled^  he  was 
tlie  author  of,  and  these  prints  he  did  cause  to 
be  made,  and  he  is  the  person  that  gives  you 
an  aooount,  that  it  was  but  the  conception  and 
imadnation  of  Dugdale,  that  Rowley  meant 
the  king;  but  Dugdale  being  called  again,  he 
tells  yoa  after  sometime,  that  he  was  under 
flome  difficulty  to  know  the  meaning  of  it ;  and 
then  Colledge  tells  him  it  was  meant  the  kinor 
and  some  eiqiounded  it  to  hrra.  And  so  Smith 
tells  you  of  the  same  name  of  Old  Rowley 
again.  Gentlemen,  thus  I  tell  what  hath  been 
omitted.  The  evidence  hath  been  long,  and 
therefore  we  must  be  pardoned,  if  wc  canH  ex- 
actly repeat  it.  This  is  the  evidence  that  was 
done  atOxon,  the  next  is  Mr.  Smith,  who  speaks 
of  what  was  done  in  London,  and  he  is  an  evi- 
dence both  as  to  the  word  Rowley,  as  to  the 
coming  with  arms,  and  as  to  the  declaring  to 
what  end  he  came,  and  what  he  had  done.  Mf. 
Haines,  he  telJs  you,  both  before  and  after  the 
same,  and  that  I  muiit  take  notice  of  to  you,  Mr. 
Smith  does  particularly  say  be  used  those  words 
which  I  hope  every  honest  man,  anderery  good 
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man  that  desires  to  preserve  the  flfovernment 
according  to  law,  vi  ill  hear  with  the  greatest 
detestation  and  8j[>borrence  ;  he  talked  of  the 
taking  away  the  life  of  the  late  king  of  blessed 
memory  at  such  an  impudent  rate,  that  every 
true  protestant's  blood  would  curdle  at  the  hear- 
ing of  it.  And  this  he  said  not  only  to  Mr. 
Masters,  but  he  justified  it  to  Mr.  Smith  too. 

In  the  next  place  yoa  have  Turbervile,  who 
gives  you  all  the  reasons,  how  he  did  not  only 
tell  of  these  things  himself,  but  encouraged 
him  to  prepare  himself  accordingly,  and  be  gave 
him  a  mark,  a  riblx)n  ivith  '  No  Popery,  no 
Slavery.'  These  were  marks  whereby  they 
were  to  be  known,  and  they  were  to  be  one  and 
all,  as  they  call  it,  that  when  such  a  blow  wai 
struck,  tliey  would  be  ready  to  fall  in.  Thero  ^ 
is  one  thing  more  that  1  take  notice  of,  that  ia 
what  was  said  by  a  gentleman,  sir  William 
Jennings,  which  is  a  confirmation  of  all  the 
other  evidence,  that  gentleman  who  bath  ap- 
peared to  you  to  be  a  man  of  honour,  even  by 
the  confession  of  Mr.  CoUedse  himself,  and  by 
his  own  words ;  for  he  said  luce  an  honest  man, 
and  like  a  loyal  man  too,  that  he  wonM  rath^ 
engage  himself  in  three  dangers  for  the  service 
of  the  king  at  sea,  than  come  in  cold  blood  to 

S've  evidence  against  a  man  for  bis  lifb  at  th« 
r.  And  yet  this  man  who  tells  you  of  thia 
himself,  and  that  very  person  whom  Colledg« 
himself  calls  a  worthy  person,  hath  given  yoa 
this  account,  that  when  he  told  him  bis  nose 
bled,  he  answered  him  *'  It  was  the  first  blood  lost 
in  the  cause,  but  it  would  not  be  long  ere  there 
was  more  lost :"  an  excellent  cause  for  a  man 
to  venture  his  blood  in.  When  he  was  told  of 
this,  he  began  to  put  it  off,  and  to  use  bis  own 
words  had  a  gfreat  niind  to  Miam  off  the  businessi 
but  in  truth  there  was  no  answer  eiven  to  it* 
Gentlemen,  the  objection  that  hath  been  made 
against  the  evidence  that  have  not  been  taken 
notice  of,  I  desire  to  take  notice  of.  I  think 
against  three  of  them  there  has  been  only  Mr/ 
Gates,  and  Mr.  Gates,  I  confess,  has  eaid, '  ia 
verbo  sacerdotis,'  strange  things  against  Duc^ 
dale.  Smith,  and  Turbervile ;  I  have  only  the 
affirmation  of  Mr.  Gates,  and  as  ill  men  may 
become  good  men,  so  many  good  men  become 
ill  men ;  or  othen^ise  1  know  not  what  wooldbe- 
come  of  some  part  of  Mr.  Gates's  testimony. 
And  in  the  next  place,  if  these  men  have  not 
sworn  true,  I  am  sure  Mr.  Gates  must  stand 
alone  in  the  greatest  point,  in  which  all  the  M« 
dence  agree,  that  is,  the  popish  plot. 

But,  gentleman,  I  must  take  notice  to  you, 
that  it  is  strange  to  me,  that  ever  yon,  upoqi 
your  consciences,  should  perjure  three  men^ 
who  positively  upon  their  oatlis  deny  any  such 
discourses  as  Mr.  'Gutes  speaks  of  against  tbem^ 
I  do  put  that  upon  your  consciences,  whether 
yon,  upon  the  bare  amrmation  of  Mr.  Gates,  in 
m\si  place,  ^tll  convict  three  men,  upon  whose 
testimony  the  lives  of  so  many  as  have  sn/Tered 
have  been  taken  away,  and,  as  we  protestanti 
do  believe,  justly.  I  say,  whetlier  yon  will  do 
it  upon  tlie  bare  affirmatiou  of  Jnr.  Gates^  ^ 
against  their  ottthi. 
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In  the  neact  ]^oe,  gentlemen^  I  miiit  Iril  yon, 
besides  the  poshi^e  eyidcnce  of  these  centlemen 
there  is  circumstance  of  iinprobabiuty  in  the 
▼ery  words  he  speaks  of.  Will  any  man  teli 
me,  that  afler  sncfa  time  as  men  have  given  their 
Oaths,  as  Smith  had  given  his  that  he  was  con- 
cammed  i  and  so  had  Dugdale  and  Turbertile  too, 
that  these  men  should  come  and  ▼olontarily  tell 
Mi*.  Gates  they  were  all  forsworn,  are  these 
men  such  great  coxcombs  as  he  would  Jiave  us 
to  believe  ?  Is  it  so  probable  a  thing,  that  any 
men  of  common  knowledge  would  do  itP 
Do  you  think  a  man  of  that  knowledge  and 
consideration,  as  Smith  is,  an  allowed  scholar 
and  a  man  oi'  known  learning ;  and  Mr.  Dug- 
dale, who  has  been  reckoneaby  aU  men  to  be  a 
fpood  evidence  ;  do  you  take  these  men  to  be 
such  absolute  novioes,  that  they  must  seek  an 
9ccasion'ti)tellhim  they  were  bribed  off,  and 
were  forsworn  ?  If  you  caa  think  this,  and  if  a 
bare  affirmation  against  these  positive  oaths 
can  preraii ;  gpentMien,  upon  your  consciences 
be  it. 

In  the  next  place,  it  is  a  strange  sort  of  thing 
to  believe  Mr.  8mith  should  come  out  of  a 
^ffee-heuse,  where  a  quarrel  is  pretended  to 
bave  betti.  between  him  and  CoUedge ;  but  Mr. 
Smith  does,,  upon  his  oath,  say,  he  never  had 
mar  such  quarrel  with  him,  and  that  he  should 
fall  a  damninflr  and  sinking  against  Colledge, 
and  against  £e  Gospel,  that  there  should  be 
■udi  impudence  in  the  world  in  any  man  as  to 
desire  or  wish  such  a  thing:  Gentlemen,  these 
are  strange  sorts  of  apprehensions,  and  men 
must  have  vary  strange  thoughts,  that  can 
strain  tbems^vesup  to  the  belief  of  them. 

In  die  next  place,  here  it  is  said  by  the  pri- 
foner.  Good  Lord  !  What  a  condition  we  shall 
be  in  1  Here  is  a  plot  upon  the  protestants  ! 
I  hope  in  God  there  is  no  protestant  plot,  but  I 
also  b6ps  the  whole  interest  of  the  protestant 
setigion  i^  not  involved  in  the  prisoner  at  the 
bar,  and  all  will  be  destr6yed,  if  Mr.  Colledge 
d Us  for  treasons.  Gentlemen,  the  question  is 
not,  whether  there  be  a  presbyterian  w  a  pro- 
testant plot,  we  declare  we  know  of  none ;  but 
whether  the  prisoner  at  the  bar  have  spoken 
such  words,  and  done  such  things  as  are  sworn 
against  him.  And  I  would  lain  know  what  all 
the  discourses  we  have  had  abont  Irish  witnesses 
and  papists  siipiify,  .when  in  all  the  course  of 
our  evidence,  thete  has  been  but  one  Irish,  and 
never  a  pamst :  But  here  have  been  great  dis- 
counts aoput  Macnamnrra,  and  Denis,  and 
what  it  hath  been  for,  but  to  md^e  a  noise  and 
raise  a  dust,  I  cannot  tell,  for  in  this  case  there 
bas  not  been  one  Irishman  besides  Haynes,  and 
BCfer  a  papist  throughout  the  whole  evidence : 
So  that  it  is  easy^  if  men  think  it  will  take  with 
the  auditory,  for  a  pei'son  to  cry  out,  O  Lord  S 
We  are  all  like  to  be  undone,  here  are  Irish  wit- 
nesses brought  against  us.  And  yet,  aiter  all 
this  stir,  there  is  but  one  Irish  witness,  and 
neve/  a  papist.  And  as  for  hi^,  truly,  gentle- 
men, I  must  take  iiotice,  that  even  ColMJge 
bim^f,  till  such  timeas  he  was  takaiii  raokoned 
ImaaboniiiiBaa. 


CoUtdge,  Never  in  my  life. 
Serj.  Jefenet*  It  was  so  said.  But  I  do  say  r 
gentlemen,  suppose  (which-  I  do  not  adnut) 
that  the  Irishman  he  speaks  of  be  oat  6f  the 
case ;  not  that  the  countsy  is  an  ol^ectioa 
against  any  man's  testimony,  God  forbid  it 
should  be  so  affirmed  ;  for  triith  is  not  oon-' 
fined  to  pkces,  nor  to  persons  neitlier,batap«^ 
plied  to  all  honest  men,  be  they  Irishmen  or 
others  ;  bit  I  say,  set  Mr.  Haynesont  of  th^ 
case :  Suppose  there  was  no  sndi  man  n» 
Haynes  in  this  case  i  yet  I  must  tell  you,  g^oi* 
tlemen,  you  have  as  great  a  proof  as  poasiblj 
can  be. 

In  the  next  place,  I  must  take  notice  to  tois 
of  some  account  that  hath  been  git^en  of  hm» 
by  hin)8elf :  It  is  wonderful  strange,  when 
there  was  that  kindness  of  intimation  given  by^ 
the  court,  that  he  should  do  well  to  prove  h» 
loyalty,  as  well  as  his  religion,  but  he  did  not 
produce  some  of  his  later  acquaintance-  If 
this  man  that,  makes  himself  a  protestant,  would 
have  it  bdieved  he  is  such,  I  wish  he  would^ 
liave  brought. some  of  these  men  that  knew 
him  at  London,  to  give  you  some  account  of  kimr 
and  not  to  stretch  backwards  .16  years  to  prov« 
his  birth  and  education ;  that  is  not  the  best  ac- 
count sure  a  man  can  give  of  himself,  to  say, 
after  he  hath  bect^ talking  at  this  dbloyal  rate* 
that  he  is  a  good  protestant,  because  he  was 
thought  so  eighteen  years  ago. 

Again,  in  me  next  place,  here  is  an  account 
of  the  libel  given  by  the  old  woman  that  is  bis 
sister ;  truly  she  would  have  it,  and  that  in 
another  libel  at  the  bar,  as  though  the 
man  in  the  red  coat,  with  K.  C.  upon  it,  had 
dropped  this  kind  of  libel  in  his  house,  and  s<^ 
he,  or  somebody  ehe,  |>ut  a  trick  upon  him ;, 
and  because  she  would  inveigle  you  in  such  an 
interpretatiDn,  she  says,  that  they  staid  behind 
till  the  man  in  the  red  coat  had  tetcbed  away 
the  shavings,  and  so  here  is  a  new  sham  plot 
to  b^  put  upon  the  prisoner,  by  droppc^  pi^^ers 
in  his  house ;  a  pretty  kind  of  msinnationr 
But,  gentlemen,  against  the  evidence  of  thi» 
woman,  you  have  the  very  person  that  was 
there,  the  officer,  who  swears,  that  he  and  his 
follows  came  before  the  waterman  into  the 
house :  But  I  suppose,  you  observe  how  that 
notable  talking  maid  and  shedoagTee ;  for  the 
maid  tells  you,  there  came  a  stran^^  feUow 
seven  weeks  before,  delirered  these  thrnss  into 
her  hands,  her  master  was  abroad,  and  she  wss 
not  to  enquire  whence  they  came,  or  what  they 
were,  but  paid  him  sixpence  for  bringmg  thos^ 
things.  Now  it  is  very  strange  that  the  mud 
should  pay  for  the  bnn&^ing  of  those  things, 
and  yet  afler  all  should  imagine  that  some- 
body else  should  put  tliem  there. 

But  now,  gentlemen,  in  the  next  place,  I 
must  tell  you  another  thing,  which  I  would 
beg  you  to  take  notice  of:  Here  are  two  gen- 
tlemto,  Mr.  Bolron  and  Mr.  Mowbray,  and 
they  have  given  you  an  account,  that  they  have 
been  evidence  against  the  papists;  they  did 
well  in  it ;  but  it  hath  been  their  misfortune, 
hitherto  tbey  ba?e  not  bsan  b^dieTed  i  but  wha* 
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Aer  they  hare  been  beUered  or. not  before,  is 
BO  guidance  to  yoo  at  tl^a  time :  Bnt  that 
which  is  to  guide  you  is,  whether  or  not  they 
baye  giren  yon  now  a  testimony  that  you  in 

2 our  consciences  can  believe.  Now,  can  you 
eiierewfaat  they  h!aTe  said?  Nay,  oanvou 
beiieye  it  without  any  circumstanoe  to  conorm 
it,  against  those  express  objections  that  arise 
fiwn  tbenasehrcs,  and  aflainst  the  oatli  of  the 
person,  when  the  one  tfjls  you  so  exactly  of 
the  25th,  S6th,  27fth,  and  S8th  of  July  ;  and 
the  other  tells  vou,  that  Smith  took  post,  and 
yet  overtook  them  not  till  th6  Sunday  alter, 
which  was  the  3d  of  Ai^ust ;  and  when  the 
Almanadc  is  produced,  it  was  so  far  from 
makinfi^  out  what  they  spake  of  to  be  the  same 
time,  that  whereas  one  said  he  came  to  London 
the  38th,  the  other's  Almanack  says  it  was 
the  27th?  Then  pray  now  do  these  per- 
sona agree,  when  the  one  says,  that  Mr.  Smith 
talked  with  him  upon  the  road  the  28th, 
and  the  other  says,  that  they  came  to  London 
the  27th  ?  These  are  circumstances,  gentle- 
men, that  you  must  weigh ;  and  you  may 
bring  the  north  and  south  together,  as  soon  as 
their  two  testimonies,  they  are  so  tar  asunder. 
Besides,  gentlemen,  1  hope  y<m  take  notice  of 
a  person  that  was  sworn,  a  person  of  some  quaJity , 
a  scholar  in  the  university  here,  that  says 
BobroQ,  though  he  denied  it,  did  shew  him  one 
of  these  pictures,  and  did  discover  they  were 
Mr.  CoUedge's ;  and  Bolron  himself,  his  own 
witness,  telb  you,  that  he  did  acknowlcf^  one 
of  those  pictuieii  was  his.  It  appears  then 
bow  busy  he  was,  and  eoncerned  himself  in 
what  belongs  not  to  his  pni^fession. 

So  that,  upon  the  whole  matter,  after  this 
long  evidence  that  hath  been  given,  I  must 
wholly  appeal  to  your  lordships  add  the  jury  ; 
as  to  the  law,  to  your  lordship  and  the  court ; 
and  as  to  the  fact,  to  the  jury  :  For  I  do  not 
desire  any  sort  of  evidence  should  be  strained 
against  a  prisoner  at  the  bar,  who  there  is  U>  be 
tried  forms  life.  God  forbid,  if  he  be  inno- 
cent but  be  should  be  acquitted  ;  but,  on  the 
•ther  side,  consider  the  murder  of  that  great 
king  of  ever  blessed  memory  is  before  you, 
and  remember  that  base  reflection  which 
the  witnesses  tell  you  of  upon  that  horrid 
^ction ;  and  .as  a  great  evidence,  remember 
that  seendng  vindication  of  It  at  the  bar,  which 
certainly  no  Englishman,  no  Protestant,  accord- 
ing to  toe  church  of  England,  can  hear  with- 
out having  hb  blood  stiri'ed  in  him.  And  these 
things  are  not  only  testified  by  Dngdale  and 
i$miui,  but  by  gentlemen  of  known  reputation 
and  quality ;  aiMl  he  hath  a  little  dii>covered 
himsdf  by  that  defence  he  hath  made  against 
their  testunony.  But  know,  gentlemen,  that 
the  king  is  concerned,  your  religion  is  concern- 
ed, thaU  plot  that  is  so  much  agreed  to  by  all 
Protestants  is  concerned ;  for  if  Du^dale, 
^mith,  and  Turbervilebe  not  to  be  beheved, 
you  trip  up  the  heels  of  all  the  evidence  and 
discovery  of  that  plot  Then  I  will  conclude 
^  >'<^»  l^entlemen,  and  appeal  to  your  conscL- 
#Bfi^  i  t^r  according  tQ  the  oath  that  has  been 


given  to  you  j  you  are  bound  in  your  Consciencea 
to  go  according  to  your  evidence,  and  are 
neither  to  be  inveigled  by  us  beyond  our  proof, 
nor  to  be  guided  by  your  commiseration  to  the 
prisoner  at  the  bar  against  the  proof ;  for  as 
God  will  oaU  you  to  an  account,  if  you  do  an 
injury  to  him,  so  will  the  same  God  call  you  to 
account,  if  you  do  it  to  your  king,  to  your  reli- 
gion, and  to  your  own  souls. 

Lard  Chief'  Justice,  Gendemen,  I  shall  de- 
tain you  but  a  little,  and  shall  be  as  short  aa  I  ^ 
can,  for  your  padence  has  been  much  exer- 
cised already  :  It  is  a  burden,  and  a  necessary 
one,  that  Les  upon  us  all,  for  there  is  nothing 
mere  necessary,  than  that  rach  trials  as  these 
should  be  intire  and  public,  intire  for  the  dis- 
patch of  them,  and  pubUc  ibr  the  satisfiiction  of 
the  world,  that  it  may  appear  no  man  receives 
his  condemnation  without  evidence,  and  that  IM 
man  is  acquitted  against  evidence. 

Gentlemen,  there  are  these  two  considerations 
in  all  cases  of  this  nature  ;  the  one  is,  the  force 
of  the  evidence  ;  the  other  is,  the  truth  ot' 
the  evidence.  As  to  the  force  of  the  evidence, 
that  is  a  point  of  law  that  belongs  to  the  court 
and  wherein  the  court  is  to  direct  you ;  aa  t6 
the  truth  of  the  evidence,  that  is  a  question  in 
fact  arising  from  the  witoeases,  and  must  be 
left  upon  them,  whereof  you  are  the  proper 
judges. 

As  to  the  force  of  the  evidence  in  this  case, 
it  must  be  considered  what  the  charge  is ;  it 
is  the  compassing  the  death  of  the  king,  and 
conspiving  to  seize  the  person  of  the  king, 
whicn  is  the  same  thing  in  effect ;  for  even  by 
the  common  law,  or  upon  the  interpretation  of 
the  statute  of  the  2.5th  of  Edw.  3.  that  men- 
tions compassing  the  death  "of  the  kini^  to  \f 
treason,  it  hath  always  been  resolved,  that  who- 
soever shall  imagine  to  depose  the  king,  or  im- 
prison the  king,  are  guilty  of  imagining  tha 
death  of  the  king  ;  for  they  are  things  that 
depend  upon  one  another ;  and  never  was  any 
king  deposed  or  imprisoned,  but  with  an  inten- 
tion to  be  put  to  death  ;  they  are  in  conse- 
quences the  same  thing.  , 

Now,  gentlemen,  in  cases  of  treason  the  law 
is  so  tender  t)f  the  Hie  of  the  king,  that  tlie 
very  imagination  of  the  heart  is  treason,  if 
thexe  be  any  thought  couceming  any  such 
thing  ;  but  tlien  it  must  be  maniiested  by  some 
Overt-act,  upon  the  statute  of  tlie  26th  Kthv.  3. 
but  upon  the  statute  of  tlie  13th  of  this  king, 
made  for  the  preservation  of  the  king's  person, 
if  it  be  manifested,  be  malicious  and  advised 
speaking,  it  is  sufficient.  This  is  as  to  the 
charge,  and  as  to  the  law  concerning  that 
diurge,  I  must  tell  you,  there  must  be  two  wit- 
nesses in  the  case. 

Now  then,  for  the  force  of  the  evidence,  th» 
question  will  arise  here,  whether  this  evidence, 
{Admitting  it  to  be  true,  is  sufficient  to  maintain 
tlie  iiuUctment ;  so  that  if  there  be  two  wil* 
nesses,  you  must  find  him  guilty.  Now  as  to 
this,  gentlemen,  the  prisoner  has  before-hand 
called  upon  the  court,  and  had  their  resolution  ; 
and  I  hope  you  wiUTemeittber  wh>tt  hatb ' 
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•aid,  and  I  shall  hare  occasMti  to  iXisMt  yoa 
the  leaf.  There  have  been  she  witneases  pn»- 
duoed  for  thekio^ ;  there  are  two  of  them,  sir 
William  Jennings  and  Mr.  Masters,  that  are 
some  way  applicable  to  die  case,  though  they 
do  not  go  to  the  treason,  they  are  <m\y  to  in^ 
the  probability  of  the  treason.  This  of  sir 
William  Jenmngs,  was  upon  the  occasion  of 
'the  bleeding  of  the  prisoner's  nose,  after  his 
quarrel  with  Fitzgerald,  when  he  said,  He  had 
lost  the  first  blood,  and  it  would  not  be  long  ere 
there  would  be  more  lost ;  which  she#s  there 
n^ere  some  extraordinary  thoughts  in  his  heart, 
concerning  some  divisions,  quarrels,  and  fight- 
ing that  he  expected  should  be.  That  which 
Mr.  Masters  has  said,  besides  what  he  offered 
oonceming  his  principles  in  jiistifying  the  long 
parliament,  was  this.  That  when  he  called  him 
ookniei,  Marry  mock'not,  said  be,  T  may  be  co- 
lonel in  time  ;  that  shews  sOme  extraordinary 
thoughts  were  in  his  heart. 

,CoUedge,  Will  not  that  bear  a  more  fa- 
vourable faiteipretafion,  my  lordP  Must  that 
necessarily  follow  upon  my  saying,  I  might  be 
m  colond  m  time  ;  and  that  more  blood  would 
lite  lost  ?  if  I  had  expressed  it  so. 

L,  0.  /.  I  say,  yuu  had  some  extraordmaiy 
thoughts  in  your  heart. 

Cotledge.  I  am,  sure,  fittest  to  explain  my 
own  thoughts. 

L.  C.  J.  You  would  have  done  well  to  have 
explained  it  which  way  you  expected  to  be  a 
colond. 

Colkdge.  It  was  not  in  expectation,  for  a 
may  be  may  not  be ;  my  word  was,  mocking 
ii  catehing;  I  thought  be  had  called  me 
oonsin. 

X.  C  /.  Wefl,  gentlemen,  these  are  witnesses 
I  shy,  that  go  not  to  the  treason  but  only  re- 
lato  and  reflect  somewhat,  to  shew  there  were 
thoughts  in  his  heart ;  but  nobody  could  tell 
whatthey  were,  or  know  what  he  meant  by 
them. 

Coikdgt,  Then  they  are  always  to  be  taken 
in  the  best  sense, 

L,  C.  J.  For  the  other  witnesses,  (Stephen 
Dugdale,  John  Smith,  Bryan  Haynes,  and 
Edward  Turbervile,  they  are  all  iff  them,  tak- 
nig  what  they  say  to  betme,  very  full  wit- 
nesses. The  prisoner  hath  objected  as  to  two  of 
them,  because  they  speak  to  nothing  that  was 
4one  in  Oxfordshire ;  hutTurbervile  end  Dug- 
dale  they  speak  to  wh^  was-  said  in  Oxford- 
shire. Now  for  that  I  must  tell  you,  if  you 
believe  any  of  these  witnesses,  as  to  what  was 
said  in  Oxford,  and  any  of  them  as  to  what 
\ra^  said  in  London,  relating  to  the  same  fact 
of  treason,  they  will  be  two  good  witnesses  to 
maintain  the  indictment,  though  the  one  is  in 
the  one  county,  and  the  other  in  another ;  for 
if  a  treason  be  conmiitted  in  two  counties,  it  is 
the  king 'selection  where  he  will  exhibit  the  in- 
dictment, and  the  evidence  from  both  counties 
is  good  evidence ;  that  I  take  for  law;  and 
the^  four  witnesses,  with  that  consideration 
that  they  are  true,  as  I  think,  are  ftOl  witaenes 
to  naiBlittii  ifaia  indictiBeot* 


Whyihca,theiMit  headia  ceooemmg  the 
truth  of  this  evideoise,  of  which  you  are  to  be 
judgesyand  yen  are  the  proper  judges  whe- 
ther the  witnesses  speak  true  or  no  ;  therefote 
you  most  have  your  own  oooscieDoes  to  direct 
you  in  that  ease,  and  whak  I  shall  say  aboai 
them,  shall  be  only  foryour  asaistancp. 

Gentlemen,  I  shall  not  lake  npon  me  to  re- 
peat the  evulenoe  to  you,  it  has  been  hmg  ;  and 
for  me  to  speak  out  of  memory,  I  had  radiet 
you  should  recur  to  yoer  own  oiemories,  aiod 
^-oim' own  notes4  only  I'shaU  say  something 
m  general  to  contract  your  oonsideration  of  it. 

And,  as  I  told  you  at  fiivt,  y6u  moat  mmd 
nothing  of  what  the  king's  counsel  said,  for 
nothinflc  must  have  impression  upon  you,  hot 
what  they  proved ;  so  you  are  not  to  consider 
any  thing  of  the  facts  the  prisoner  speaks  ef, 
that  are  not  proved  neither ;  for  conuntn  jea- 
tice  is  ccMicemed  in  it,  and  no  justice  can  he 
done  at  that  rate,  if  the  prisoner's  own  afiir- 
mationa  or  purgation  should  be  taken.  No  man 
ever  can  be  accused  but  he  will  be  ready  to  say 
he  is  innocent,  and  say  as  flourishing  and|  po- 
pular things  as  ever  he  can  for  himself.  And 
theveforeSieae  things  must  not  Feigh  with  you 
further  than  as  was  said,  argues  npon  the  proofs 
you  have  had.  And  you  are  to  consider  upon 
the  proofs  what  the  prisoner  has  produced,  not 
what  he  says  }  on  the  other  side,  for  the  proofs 
you  have  heard  a  mat  many  witnettes  in  ge-< 
neral  produced  by  him,  that  say  he  was  bred 
a  protestant,  and  has  been  an  honest  man,  that 
they  knew  no  iU  by  him ;  thatwill  be  ai  litde 
weight  in  a  case  of  thia  ooBsideratiim ;  for 
unl«H  he  was  a  man  that  had  eammitted  trea- 
son to  the  knowledge  of  aU  the  world,  thereis  no 
man  but  can  produce  witnesses  that  know  no  ill 
of  him,  nor  any  treason  nor  harm  in  him : 
wherefore  the  quMioii  will  lie  upon  the  credit 
of  the  witnesses  produeed  for  the  king  barely, 
and  that  will  be  the  connderation  you  are  only 
to  have,  and  you  are  to  weigh  them  in  the  ba- 
lance against  the  witaesses  produced  against 
them. 

Now,  gentlemen,  for  these  witoesses,  I  shall 
not  repeat  them  to  you  ;  but  only  this  I  shall 
observe  in  general,  that  Dugdale  and  Turber- 
vile,  that  are  the  two  most  material  witnesses 
relatittgto  what  was  spoken  in  Oxfordshire, 
have  the  least  said  against  them.  1  do  not  re- 
member, 1  profess  to  you,  I  do  not  (but  your 
own  notes  must  guide  you)  that  there  was  any 
very  material  thing  said  against  them,  except 
what  is  said  against  them  by  Dr.  Oates ;  and  Dr. 
Gates  does  say  against  8mith,  that  he  came  out  of 
the  eeffee-house  and  swore  damn  him  he  would 
have  CoUedge's  Mood,  and  when  be  reproved  him, 
he  said  it  was  not  fit  tor  a  minster  of^the  goi^ 
to  use  such  expressiotis,  he  said,  God  damn  the 
gospel ;  if  that  be  true  it  is  a  reflection  upon 
the  credit  of  Smith.  He  says  as  to  Dugdale 
that  when  he  was  expostulating  with  hms  about 
his  evidence,  he  excused  himseltj  that  be  was 
in  want  of  money,  and  was  pfessed  to  it,  and 
being  asked,  he  did  say,  he  was  pressed  to  sweair 
against  his  conadeaoe^  andsaid  yea  3  mhI  aMfiii 
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«f  iko  mme  kind  he  sty'e  as  to  Tuvberrile,  that 
be  Mi4  be  was  deserted,  and  would  not  starve. 
>iow  aU  these  three  witoesbes  being  called 
upoD  their  oatfaa,  deny  that  which  Dr.  Oates 
testifies.  Nour  if  it  were  in  an  indiifereot  and 
probaUe  matter  to  have  three  imm  condemned, 
and  set  aside  by  the  testimony  of  one,  is  not 
e^ ual  unless  the  omn  were  of  mighty  extraor- 
dinary credit,  and  his  testimony  oi'  more  than 
ordinary  weight.  But  then  I  must  tell  yon,  this 
awtter  is  very  improbable,  that  afler  witnesses 
bad  sworn  a  thing,  they  should  volnntarihr  ac- 
knowledge them^ves  to  be  forsworn,  and  that 
witbont  any  provocation,  they  should  at  se- 
reral  timesoome  to  this  one  man,  and  declare 
themselves  rogues  and  villains  ;  but  if  it  were 
probaUe,  here  are  three  men's  oaths  against 
one  man's  affiirmation  ;  this  I  say,  as  to  what 
oonoeras  Dugdale  and  Turbervile,  I  do  not  see 
any  thing  material  against  them ;  besides,  now 
if  yon  believe  them,  they  are  two  witnesses  to 
the  full  matter  of  the  indictment,  and  two 
witnesses  to  what  was  done  in  Oxfordshire, 
and  that  satisfies  all  the  eoDsideratioiiS  of  the 
kkw. 

As  to  the  rest  of  the  witnesses,  Bryan 
Haynes  and  John  Smith,  you  have  had  many 
witnesses  produced  against  them ;  1  shall  not 
tindertake  to  repeat  the  evidence,  it  is  your  place 
and  duty  to  weigh  their  testimony,  and  I  shall 
leave  it  to  your  consideration. 

Just.  Jones.  I  shall  add  nothing  to  what  my 
lord  hath  said,  nor  indeed  can. 

C^flL  My  lord,  I  wish  you  would  look  upon 
your  notes,  you  would  then  find,  there  was 
much  more  evidence,  that  you  have  not  re- 
peated, against  Turbervile  and  Dugdale,  he- 
aides  what  your  lordship  urged. 

^.  Ci  J.  If  there  be,  I  refer  it  to  the  me- 
mory of  the  jury,  I  can  remember  no  more. 

Coll,  I  desire  nothing  but  justice,  and  true 
jostice. 

L.  C.  J.  I  am  sure  1  desipi  notl^in?  else, 
you  are  a  stranger  to  me ;  I  beUeve  I  have 
Sjeen  your  face,  hut  1  never  knew  you  by  name 
till  now.  Loiik  you,  if  the  jury  be  like  to  stay, 
Ihey  may  take  somethuig  to  renresh  themselves 
at  the  bar  before  they  co. 

Coil.  My  lord,  I  did  see  when  the  bill  was 
brought  against  my  lord  Howard,  Mr.  Attorney 
Geneijd  a^  Mr.  Solicitor  >yere  an  hour  and 
half  with  the  Grand-jury. 

Seri.  Jeff'.  You  must  say  nothing  now. 

CM  hex  me  have  justice  done  me,  my  lord, 
that  is  all  -1  erave,  that  nobody  may  be  with 
the  jury. 

;  L,  C.  J.  Look  you,  Mr.  Colledge,  thiy 
tnight  be  with  the  Grand-jury^  but  as  to  the 
petty  junr,  there  shall  he  a  bailiff  sworn,  and 
neither  hlv.  Attorney,  nor  Mr.  Solicitor,  nor 
nobody  else  shall  come  to  them  till  they  be 
agreed  of  their  verdict. 

Just.  Jonei,  If  that  be  the  thing  you  aaki 
you  shall  have  it  according;  to  the  law. 

Coll.  And  any  friend  oftnine  may  be  by. 

X.  C.  /.  There  shall  be  an  officer  sworn  to 
keep  them. 
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Then  the  ooart  called  for  two  bottles  of  sack, 
which  the  jury  divided  amon^  themselves  at 
the  Bar,  for  their  refreafament,  m  the  presence 
of  the  I'risoner. 

After  which  a  Bailiff  was  sworn,  and  the 
jury  withdrawing  to  consider  of  their  verdict^ 
the  Court  adjourned  for  ha!f  an  hour,  and  when 
they  returned,  Proclamation  being  made  fur 
attendance,  the  Court  sent  to  see  whether  th* 
jury  were  agreed,  who  immediately  came  into- 
Court. 

Cl.ifCr.  Gentlemen,  are  yon  agreed  of 
your  verdict  ? — Om.  Yes. 

CI.  (if  Cr.  Who  shall  say  for  you  ? 

Om.  Foreman. 

CI.  o/Cr.  Stephen  Colledge,  hold  up  thy 
hand.  Look  upon  him,  you  of  the  jury :  how 
say  you,  is  he  Guilty  of  the  high  treason, 
whereof  he  stands  indicted,  or  Not  Gudty  ? 

Foreman.  Guilty. 

CI.  ofCr.  Look  to  him,  gaioler,  he  is  found 
Guilty  of  high  treason  ;  what  goods,  Sec. 

[At  which  there  vnis  a  great  shout  given  ; 
at  nhich  the  Court  being  olfended,  one  person 
who  was  observed  by  Uie  Crier  to  be  parti* 
cularly  concerned  in  the  shout,  was  committed 
to  gaol  for  that  night,  but  the  next  momini^ 
having  received  a  public  reproof,  was  dis- 
charged Ivithout  fees.] 

Then,  it  being  about  three  o'dodc  in  the 
morning,  the  Court  adjourned  to  ten.  At 
which  hour,  the  Court  being  sat,  and  firat  Mr. 
Aaron  Smith  having  enter^  into  a  recogni- 
zance of  500/.  to  appear  the  first  day  of  the 
ne\t  term,  at  the  Court  of  King's-bench. 

X.  C.  J.  Where  is  the  prisoner,  Stephen 
Colledge  ? 

Ct,  ^'Cr.  Set  up  Stephen  Colledge. 

Then  the  Prieoner  was  brought  to  the  bar. 

CI.  qfVr.  Hearken  to  the  Court,  and  hold 
up  thy  hand  :  thou  hast  been  indicted  and  ar* 
raigned  of  high  treason,  and  for  thy  trial  hast 
out  thyself  upon  thy  country,  and  they  haye 
round  thee  Guilty ;  what  canst  thou  say  for 
thyself,  why  the  Court  should  not  give  iadg« 
ment  on  thee  to  die  acrording  to  Uielaw  r         > 

Coll.  My  lord,  I  have  nothing  mora  to  offer, 
but  only  that  I  am  innocent  of  what  is  laid  to 
my  charge  ;  I  thhik  it  was  severe  against  me, 
now  contrary  to  what  was  sworn  at  Ijondon  : 
they  swear  now,  I  was  to  seize  the  king  at 
Oxon,  in  London  they  swore  I  would  pluck  the 
king  out  of  W  hitehall,  but  it  is  altered  since^ 
and  now  it  is  to  seize  the  king  at  Oxon  i  bnt 
be  it  cither  one  or  the  other  (for  the  one  is  as 
true  as  the  other)  1  am  wholly  innocent  of 
either,  I  never  haa  such  a  thougnt  in  my  life, 
God  foi^ve  them  that  have  sworn  against  me  ; 
1  have  no  more  to  say,  my  lord. 

L.  C.  J.  Look  you,  Mr.  Colledge,  it  Is  too 
late  to  profess  your  innocence,  you  have  be^ 
tried,  and  found  Guilty ;  but  because  you  say 
so  now,  it  is  nece^ary  for  me  to  say  some- 
thing IB  tiiHlication'  of  tiie  verdict,  which  I 
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think  the  Court  were  all  rery  well  satisfied 
with':  there  were  tufficient  proofs  to  warrant 
it,  andtheiury  did  aoeording  to  justioe  and 
Tight.  I  thooght  it  was  a  case,  that  as  you 
nuule  your  own  detence,  small  proof  would 
«erve  the  turn  to  make  any  one  bellere  you 
Guilty.  For  as  you  would  defend  yourself  by 
pretending  to  be  a  ProtesUnt,  1  did  wonder,  I 
ttiust  conress,  when  you  called  so  many  wit- 
fteflsesto  your  religion  and  reputation,  that 
none  of  them  gave  an  account  that  they  saw 
you  reoeiFe  the  Sacrament  within  these  many 
years,  or  any  of  them  particularly  had  seen 
you  at  churcn  in  many  years,  or  what  kind  of 
rrotestant  you  were.  If  we  look  to  your 
words  and  actions,  it  is  true,  they  did  pro^e 
this,  that  you  were  mighty  violent  and  zodous 
in  crying  out  against  popery  and  the  papists  ; 
but  if  we  look  to  your  actions,  tliey  favoured 
rather  to  promote  the  papists  ends.  For  I  must 
tell  you,  the  papists  are  best  extirpated,  and 
aup|)res8ed  by  a  steady  prosecution  of  the  laws 
a|(^nst  them,  not  by  violent  cryinga-out,  and 
putting  the  people  into  fervent  heats  and  con- 
ihsioBS,  tor  that  is  the  thing  the  papists  aim  at ; 
they  luive  no  hopes  any  other  way  to  creep 
into  the  kin^m,  but  hy  confusion,  and  after 
the  church  is  destro3'ed,  that  is  under  God  the 
best  bulwark  a^inst  them.  But  you  that 
cried  so  loud  against  the  papists  it  was  proved 
here,  who  you  called  pa{iists.  You  had  the 
boldness  to  say  dut  the  king  was  a  papist,  the 
bishops  were  papists,  and  the  Church  of  Eng- 
land were  fuipists.  If  these  be  tlie  papists 
you  ciy  out  against,  what  a  kind  of  Protestant 
you  are,  I  know  not,  1  am  sure  you  can  be  no 
good  one.  But  of  that  thing,  wnen  you  paJled 
so  many  witnesses  to  that  purpose,  and  if  we 
look  to  your  politics,  what  opinion  you  had  of 
the  kiug[,  it  was  proved  by«  your  discourse, 
and  by  witnesses,  that  you  could  have  no  ex- 
ception to  their  testimony,  that  you  did  justify 
ihe  kte  horrid  rebellion,  and  the  consequence 
of  that  was  the  murder  of  the  best  kioff  in  the 
world,  that  you  should  go  to  justify  the  pro- 
ceeding of  that  parliament,  and  affirm  that 
they  did  nothing  but  what  they  had  iust  cause 
to  do.  I  say,  he  that  will  justify  such  a  thing, 
if  there  were  the  same  circumstances,  woujd 
do  the  same  thing  again. 

Then  if  we  look  upon  another  part  of  your 
defence,  as  to  your  arms,  it  was  objected,  you 
went  armed  to  Oxon,  and  that  was  made  the 
•vidence  of  the  Overt-act  when  you  said  by 
wocds  your  intentions  what  you  would  do,  that 
jott  would  make  one  to  seize  the  king  ;  that 
you  did  go  armed,  you  did  confess ;  I  expected 
you  should  have  said,  you  only  wore  those 
things  for  your  own  defence  upon,  the  road  as 
a  gentleman  travelling,  or  went  with  your 
fronds  to  accompany  them  out  of  town,  and 
defend  them  from  robbei'y  ;  but  you  said,  you 
went  to  guard  the  {lariiament.  I  did  not  un- 
derstand what  you  meant  by  it.  I  do  not  be- 
lieve the  parliament  seat  for  any  guard,  or  in- 
tended to  have  any  guard.  I  do  not  brieve 
thatany  of  them  m  Sums  heact»  though  they 


needed  a  guard  ;  for  I  believe  there  was  not  s 
man  that  had  any  thing  that  looked  like  that, 
or  any  thing  of  that  nature.  For  we  saw,  that 
when  the  king  by  the  necessity  of  his  affiurs, 
when  the  two  houses  differed  so  much,  wa« 
pleased  to  dismiu  them;  they  all  departed 
quietly,  not  a  man  was  seen  to  be  disturbed  ; 
tltere  was  no  appearance  of  any  such  thijuf  ; 
and  how  it  should  come  into  your  head,  thafc 
were  but  a  private  man,  to  go  to  guard  the 
parliament,  1  much  wonder.  Suppose  all  men 
of  your  condition  should  have  gone  to  have 
guarded  the  parliament,  what  an  assembly  had 
there  been  ?  what  a  bustle  might  they  have 
made,  and  what  confusion  might  have  been  on 
a  sudden  ?  And  though  you  say  you  are  no^ 
roan  of  quality,  nor  likely  to  be  able  to  do  any 
thing  upon  the  king's  guards,  or  the  king's 
person,  yet  if  all  of  your  quaUty  had  gone 
upon  the  same  dedgn  that  you  (ud,  Vhat  ill 
conseouences  might  have  been  of  it  ?  We  see 
what  uas  been  done  by  Massianello,  a  meaa 
man  in  another  country,  what  by  Wat  Tyler 
and  Jack  Straw  in  this  lungdom.  I  confess,  1 
know  not  what  you  meant  by  it,  but  vety  ill 
things  might  have  happened  upon  it. 

So  that  these  things,  when  I  look  upon 
them,  and  consider  the  complexion  of  your  de- 
fence, it  makes  aa  easy  proof  have  credit.  Qut 
I  think  there  was  a  mil  proof  in  your  case; 
yet  I  say  if  there  had  been  a  jpreat  deal  les« 
proof,  the  jury  might  with  justice  have  found 
you  Guilty.  And  because  you  now  declare 
yourself  mnocent  of  all  you  are  charged  with, 
1  think  myself  bound  to  declare  here  m  vindi- 
cation of  the  country,  and  in  vindication  of  the 
justice  of  the  Court,  that  it  was  a  verdict  well 

f'ven,  and  to  the  satisfaction  of  the  Court,  and 
did  not  find  my  brothers  did  dislike  it.  This 
I  say  to  you  out  of  charity,  that  you  may  in- 
cline your  mind  to  a  submission  to  the  justice 
that  has  overtaken  you,  and  that  you  may 
enter  into  charity  with  all  men,  an<[  prepare 
yourself  for  anouier  life. 

There  is  nothing  now  remaining,  but  to  pro- 
nounce the  sentence  which  the  law  provides  for 
such  an  offence,  whic^  is  this,  and  the  court 
does  award,  <  That  you  St^en  CoUedge  shall 
'  be  carried  from  nence  to  the  place  from 
^  whence  you  came,  and  from  thence  you  shall 
'*  be  drawn  on  aa  hurdle  to  the  place  of  exeou« 

*  tion,  where  you  shall  be  hanged  up  by  the 

*  neck,  and  be  cut  down  alive,  your  privy  mem- 

*  beiB  shall  be  cut  off,  and  your  Mwds  taken 

*  out  and  burnt  before  your  face,  your  head 

*  shall  be  cut  off  from  your  body,  your  body  be 

*  divided  into  four  quarters,  whion  are  to  be  at  the 

*  king's  dispose,,  and  the  Lord  have  mercy  upon 
'  your  soul.'    * 

ColUdge,  Amen.  My  lord,  I  would  know 
what  time  your  lordship  is  pleased  to  appoint 
for  my  execution. 

L.  C.  J.  That  will  depend  upon  the  king's 
pleasure,  we  da  not  use  in  these  cases  of  High* 
Treason  to  precipitate  the  execution ;  but  we 
wiU  leave  such  order  with  the  sheiiil*tu  recdve 
the  king's  pleasure  and  o^y  it.    He  wiU  oni 
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4o  it  ao  fiiddeD,  Ivytthat  you  shall  have  Dodoe 
to  prepare  yoursetf;  but  that  depends  upon  the 
kiofic's  pleasare,  for  your  body  k  to  be  at  his 
disposal. 

Then  the  Court  adjourned. 

On  Wednesday,  Au^.  31,  1681,  being  the 
day  appointed  by  his  majesty  for  his  executioD, 
he  was.  according  to  sentence  executed  over- 
as^nst  the  Gi^te  of  the  Castle  at  Oxford. 

When  he  was  come  to  the  place  of  execution, 
the  High-Sheriff  spoke  to  him  as  follows : 

Eigh'Skeriff'.  Mr.  Colledge,  it  is  desired, 
for  the  satisfaction  of  the  world,  because  you 
have  professed  yourself-  a  protestant,  that  you 
would  tell  what  judgment  you  are  of. 

Co/ledge.  Dear  people,  dear  protestants,  and 
dear  countrymen,  I  have  been  accused  and 
•onvicted  for  treason ;  the  laws  adjudge  me  to 
this  death,  and  I  come  hither  willingly  to  sub- 
mit to  it :  I  pray  God  forgive  all  those  persons 
that  had  any  hand  in  it.  I  do  declare  to  you 
whatever  hath  been  said  of  me,  I  was  never  a 

Sapist,  or  ever  that  way  included,  they  have 
one  me  wrong ;  I  was  ever  a  Protestant,  I 
was  bora  a  Protestant,  I  have  lived  so,  and  so 
by  the  grace  of  God  I  will  die,  of  the  church 
of  England,  according  to  the  best  reformation  of 
the  church  from  all  idolatry,  from  all  supersti- 
tion, or  any  thing  that  is  contrary  to  the  gospel 
of  our  blessed  Lord  and  Saviour. 

I  do  declare  I  was  never  in  any  popish  ser- 
▼tee,  prayers,  or  devotions,  in  my  life,  save  one 
time  ;  about  some  seventeen  or  eighteen  years 
ago,  as  near  as  I  remember,  I  was  out  of  a 
curiosity,  one  aderaoon  at  St.  James's  chanel, 
the  <|ueen's  chapel  at  St.  James's ;  except  toat 
onetime,  I  never  did  hear  any  popish  servicc,any 
thing  of  the  church  of  Rome,  mass  or  prayers, 
or  any  thing  else,  private  or  public.  I  know  you 
expect  that  I  should  say  something  as  to  what  I 
die  for :  It  hath  been  charged  upon  me,  when 
I  was  appreliended  and  orought  before  the 
council,  some  of  the  council,  the  Secretary,  and 
m  V  kml  KUKngworth,  and  Mr.  Seymour,  they 
told  me  there  was  treason  sworn  against 
ine*;  truly,  they  surprised  me  when  they  said 
io ;  for  of  all  things  in  the  world,  I  thought 
myself  as  free  from  that  as  anv  man.  I  askoi 
them  if  any  man  living  had  the  confidence 
to  swear  treason  against  me?  They  said 
feveral,  three  or  four,  as  I  remember:  then 
tbev  told  me,  it  was  sworn  against  me,  that  I 
bad  a  deagn  to  pull  the  king  out  of  White-hall, 
and  to  serve  him  as  his  father  was  served,  or  to 
tibat  purpose,  the  logjrm.head  his  Either,  or  Uiat 
land  of  language :  I  did  aeny  it  then,  and  do  now 
deny  it  upon  my  death.  I  never  was  in  any 
manner  of  niot'in  miy  days,  neither  one  way  nor 
another ;  I  never  luiew  sny  such  persons,  nor 
«verhad  such  communication  witn  any  man 
)iitherto:  I  know  ofno  plot  in  the  worid  but  the 
popish  plot,  and  that  eTcrr  man  may  know  as 
much  as  I :  If  I  had  such  a  design  as  these 
men  have  sworn  against  me,  to  have  seized  his 
IBIieaty,  eithar  at  London,  or  this  plast  at  Ox- 


ford,  I  take  God  to  witness,  as  I  ain '  a  dyintf 
man,  and  upon  the  terms  of  my  salvation,  I 
know  not  any  one  man  upon  tne  face  of  tiM 
earth  that  would  have  stood  by  roe ;  and  hoir 
likely  it  was  that  I  should  do  such  a  thing  my* 
self,  let  the  whole  world  judge. 

Dugdale  swears,  that  1  spoke  treason  to  hnodf 
treasonable  words  in  the  coA'ee-house,  and  ia 
the  barber's  shop  by  the  Angel ;  he  could  not 
pretend  to  see  me  any  where  else ;  but  it  it 
false,  and  a  very  unlikely  thing  that  I  should 
s])eak  treason  to  him.  I  must  confess  i  was  iA 
his  company  at  die  coflee-house  and  that  bar« 
ber's  shop,  before  1  went  out  of  town :  bntther^ 
could  bene  communication  between  us ;  for  htt 
was  writing  at  one  end  of  the  room,  and  eatings 
a  piece  of  bread,  and  1  lighted  a  pipe  of  tobaooil 
at  the  other  end,  and  took  it,  till  sir  Thomai 
Player,  and  air  Robert  Clayton  came  to  mey 
and  we  went  to  my  lord  Lovelace's  out  of  town 
that  night ;  so  wlien  they  came,  we  took  horBe« 
and  went  out  of  town  with  the  rest :  for  my 
part,  I  can't  sum  up  my  witnesses ;  I  was  undof 
most  strange  circumstances  as  ever  any  man 
was ;  I  was  kept  prisoner  so  dose  in  the  Tower, 
that  I  could  have  no  conversatioo  with  any« 
though  I  was  certain  the  popish  Lords  had  it 
every  day  therey  hut  I  coulo  have  none :  I  couki 
not  tell  the  witnesses  that  weje  to  swear  against 
me :  I  could  not  tell  what  it  was  they  swore 
a^inst  me,  for  I  could  have  nor  copy  of  the  in-, 
dictment  nor  no  way  possible  U>  Knake  any.  pre- 
paration to  make  my  defence  as  I  ought  to  have 
done,  and  might  have  done  by  law. 

I  had  no  liberty  to  do  any  thing,  as  I  am  » 
dying  man.i  And  as  to  what  Dugdale,  Smith, 
Turbervile,  and  Haynes,  swore  against  me» 
they  did  swear  such  treason  that  nothing  but  is 
madman  would  ever  have  trusted  any  body 
with,  and  least  of  all  to  papii^  every  one  oi 
them  that  had  been  concerned  with  plots  and 
treasons  among  their  own  party,  and  unde^ 
the  greatest  ties  and  obligations  of  damnafik>n  ; 
and  to  be  sainted  if  they  kept  it  secret,  and  to 
1^  damned  if  they  rev^  it.  If  these  men  will 
not  keep  things  prirate  for  their  own  party, 
how  could  I  trust  them  P  I  take  God  to  witness* 
and  do  freely  acknowled^,  I  haire  :SGUght  my 
God  with  tears  several  times  to  inform  me,  if 
so  be  I  had  with  any  word  transgressed  at  any 
time.  I  knew  not  of  itfiy  part  of  what  they 
swore  against  me,  till  such  time  as  I  heard  it 
sworn  a^rainst  me  at  the  bar. 

This  IS  very  hard,  gentlemen,  but  this  ia  the 
truth:  and  there  be  a  great  many  other  strange 
reports  that  I  have  heard  sinoe  I  have  been  a 
prisoner ;  that  I  should  be  a  means  to  convert 
the  countess  of  Rochester,,  by  bringing  ooa 
Thomson,  a  priest,  to  her.  Truly,  aUtJiat  1  wtf 
eoQcerned  in,  was  some  fifteen  or  sisteeB  years 
a^.  I  lodged  at  colotod  Vernon's^  that  mar- 
ned  the  lady  Brooks,  the- family  were  papists ; 
the  Brooks's  were  papists ;.  and  there  was  this 
Thomson,  and  I  did  suppose  him  a  priest,  in 
the  house,  though  I  never  .saw  him  at  popish 
servi^,  or  wofship*  though  I  was  there  half  • 
year ;  but  coveiio^  aflerwarda  to  my  lord  Rt« 
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eheater's  about  some  bmiaew  I  had  to  do  for 
kim,  and  Mevml  other  persons  of  quality ;  he 
aent  for  me  noe  afternoon  irdm  the  parsonage 
in  Adderbury  to  his  bouse,  and  bis  laily  and 
he  stood  together :  He  sent  to  me,  and  asked 
me,  if  my  horse  were  at  home ;  said  he,  I  would 
hmve  you  carry  this  letter  to  Mr.  Thomson,  if 
you  are  at  leisure  this  afternoon  :  My  lord,  I 
am  kt  leisure  to  serve  you  ;  so  I  took  a  letter 
from  his  hand,  and  his  lady's  too ;  as  I  re- 
member (be  made  an  offer  that  way)  sealed 
with  his  own  seal,  and  1  carried  it  to  Thomson, 
and  delivered  it  to  him :  And  he  told  me,  that 
he  would  wait  upon  my  lord,  for  it  was  for 
■ome  lands  my  lord  did  offer,  to  raise  money 
for  some  occasion :  This  is  the  troth  of  that 
scandal. 

It  is  said  that  I  had  a  priest  several^earsin 
my  house,  vie.  Sergeant,  that  came  over  from 
Holland  to  discover.  About  some  ten  years 
ago,  that  very  same  man  came  to  me,  but  was 
a  stranger  to  me,  and  he  came  to  me  by  the 
name  of  Dr.  Smith,  a  physician ;  and  there 
was  an  apothecary  in  the  Old  Bailey,  and  a 
linen-draper  within  Ludgate,  that  came  with 
Inm,  they  brought  him  thither,  and  took  a 
chamber,  and  he  lay  about  half  a  year,  or  three 
quarters,  at  times,  by  the  name  of  Dr.  Smith, 
and  asaphysicun;  this  hi  the  truth  of  that, 
and  no  otherwise.  This  is  the  entertainment 
«fSeigeant. 

So  we  occasion  of  my  coming  to  Oxford  I 
4o  say  was  volmitary ;  the  parliament-men 
last  parliament  at  Westminster,  and  severat 
lords,  dined  together  the  day  before  they  sat ; 
the  last  sessions  of  pariiament  at  AYestmmster, 
they  sent  for  me  to  the  Sun  tavern  behind  the 
Exchange,  and  when  I  came,  the  duke  <^ 
JIfODmouth,  and  several  lords  were  together, 
and  I  believe  above  a  hundred  parliament-men 
of  the  Commons :  The  dnke  of  Monmouth 
called  me  to  him,  and  told  me,  he  had  heard  a 
good  report  of  me,  that  I  was  an  honest  man, 
imd  one  that  may  be  trusted ;  and  they  did  not 
know  but  their  enemies,  the  papists,  mie-ht 
have  some  design  to  serve  them  as  they  did  in 
king  James's  time  by  gun- powder,  or  any 
Other  way :  And  the  duke,  with  several  Lords 
and  Commons,  did  desire  me  to  use  my  utmost 
flkill  in  searching  all  places  suspected  by  them; 
which  I  did  perform :  And  fi'om  thence  I  had, 
as  I  think,  the  popular  name  of  the  Pmtestant 
Joiner,  bfcause  tbey  had  intrusted  me,  before 
tnyman  in  England,  to  do  that  office. 

This  same  Hay  nes,  one  of  them  that  swore 
against  me,  had  discovered  to  me  and  several 
oSiers,  as  to  Maenamarra  and  his  brother,  and 
this  Ivy 9  who  are  now  all  of  another  stamp, 
that  the  parliament  was  to  be  destroyed  at 
Oxford,  and  that  there  was  a  design  to  murder 
my  k>rd  Shaflesburyy  by  Fitzgerald  and  hi» 
pvty;  and'^that  they  cfid  ei^deavour  to  brin^ 
Macnatnarra  over  to  him,  and  said,  then  it 
"Would  be  well  wfth  him  ;  and  they  would  not 
h9  long  before  they  had  '  Shaftesbury's  life  : 
And  he  made  deposioons  of  this  to  sir  Geojnge 
Treby,  aa  I  heaid  afttrwards,  fat  I  was  not 


with  him  when  it  was  awom.  I  wish  the 
Commons  of  England  as  well  as  I  wish  my 
own  heart;  and  I  did  not  understand,  but 
when  I  served  the  parliament  I  served  his  ma- 
jesty too ;  and  let  tnem  be  miserable  that  make 
the  difference  between  them,  for  my  part,  I 
never  did.  I  came  to  Oxford  with  my  lord 
Howard,  whom  I  look  upon  to  be  a  very  wor- 
thy honest  gentleman,  my  lord  Clare,  my  lord 
Paget,  and  my  lord  Hontmgton,  and  this  cap- 
tain Brown,  and  Don  Lewes,  were  in  my 
company,  and  came  along  with  us,  as  they 
were  my  lord  Howard's  friends  :  Brown  I  have 
known,  I  believe,  two  or  three  months ;  but 
Lewes  I  never  saw  before  that  day ;  they  said 
they  came  with  my  lord  Howard.  I  take  God- 
to  witness,  I  never  had  one  six-pence,  or  any 
thing  else  to  carry  on  any  design ;  and  if  it 
were  to  save  my  lite  now,  I  cannot  charge  any* 
man  in  tlie  world  with  any  design  against  the 
government,  as  God  is  my  witness,  or  against 
his  majesty,  or  any  other  person. 

As  for  what  arms  I  uad,  and  what  arms 
etliers  had,  they  were  for  our  own  defence,  in 
case  the  Papists  should  make  any  attempt  upon 
us  by  way  of  massacre,  or  any  invasion  •or 
rebelfion,  that  we  should  be  ready  to  defend  our- 
selves ;  God  is  my  witness,  this  is  all  I  know. 
If  this  be  a  plot,  this  was  1  in,  but  in  no  other ; 
but  never  knew  of  any  numbers,  or  times  ap- 
pointed for  meetin&r ;  but  we  have  said  one  to 
another,  that  tlie  Papists  had  a  design  against 
the  Protestants,  when  we  did  meet,  as  i  was  a 
man  of  a  general  conversation ;  and  in  case  they 
should  rise,  we  were  ready ;  but  then  they  should 
begin  the  attempt  upon  us:  This  was  my  busi- 
ness, and  tliis  is  the  business  of  every  gfood  sub- 
^ject  that  loves  the  laws  of  bis  country  and  his 
king.  For  England  can  never  hope  to  be  happy 
ifnder  those  blood-thirsty  men,  whose  religion 
is  blood  and  murder ;  vvhich  I  do  with  all  my 
soul,  and  did,  ever  since  I  knew  what  religion 
vras,  abhor  and  detest,  viz.  thechurchof  R«ne, 
as  pemlioious  and  destructive  to  human  so* 
cieties,  and  all  government. 

I  beseech  God  that  every  man  of  yon  may 
unite  tt^fetber  as  Protestants  against  this  com- 
mon foe.  Gentlemen,  it  is  m^  sense,  and  f  do 
in  that  believe,  I  am  as  certainly  murdered  hf 
the  hands  of*  the  Papists,  as  sir  Edmi^idbury 
Godfrey  himself  was,  though  the  thing  is  noif 
seen.  These  witnesses  certainly  are  mercenary 
men,  and  I  beseech  God  Almighty  to  have 
mercy  upon  their  souls,,  and  forgive tiiem ;  «id 
either  by  his  judgments  or  ihercies  reclaim 
them,  that  they  6hed  no  more  inno6ent  bkx»d : 
There  is  not  a  man  o€  them  that  I  know  of, 
that  ever  heard  me  say,  or  do,  any  bit  of  trea- 
son in  my  life.  This  is  (the  first,  I  may  not  say 
it  is)  but  almost  twentieth  Sham-Plot  that  they 
have  endeavoured  to  put  upon  the  nation,  to  de- 
lude thepeople,  and  put  off  their  own'  damnable 
plot.  This  is  not  the  firrt,  but  I  think,  tiift 
sf\leenth  or  seventeenth ;  I  pray  God  that  mf 
blood  may  be  the  last.  I  pray  God  defend 
every  maii^s  blood,  and  all  Protestants  in  Eng^ 
land,  from  the  hands  ef  Ihaae  Moody  Fapisiai 
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by  whose  means  I  die  this  death ;  and  if  they 
should  go  on  in  this  nature,  I  hope  the  good 
God  win  open  every  man's  eyes  to  see  it  be- 
fore he  feels  it.     And,  I  beseech  you,  if  you 
have  any  love  for  your  kinsj,  your  country,  and 
the  Protestants,  unite  tog^other,  W  you  are  Fro- 
teslants.     I  pray  God  those  that  deserve  the 
name,  let  them  be  called  how  they  will,  either 
DisseMters,  or  ('hurch  of  England  men,  that 
they  may  unite  together  IHie  men,  like  Chris- 
tians, against  the  common  foe,  who  will  spare 
neither  tlie  one  side,  nor  the  other,  but  beat  you 
one  against  anotber  hke  two  pitchers ;  the  last 
that  8tan<ls,  they  will  certainly  destroy  if  they 
can.    This  is  my  sense,  and  God  is  my  wit- 
ness, 1  sj>cak  my  conscience.     I  do  not  know, 
Mr.  Sbertif,  whetlier  there  be  any  thing  else  I 
hare  to  say,  or  no ;  we  have  a  good  God,  and 
I  beseech  every  man  tliat  bears  me  this  day, 
^r  we  live  in  a  sinful  age,  good  people,  and 
It  behoves  every  one  of  you,  it  cannot  be  long 
before  all  that  look  upon  me  in  this  condition 
must  Ue  down  in  the  dust,  and,  God  knows, 
must  come  into  an  etemaJ-  state,  either  for 
merey  or  for  judgment.)     I  beseech  you  in  the 
name  of  God,  &  is  a  God  of  mercy,  and  a 
God  of  patience  and  long-suffering,  tliat  you 
would  break  off  your  sins  by  repentance,  and 
serve  a  good  God,  who  must  be  your  friend  at 
last,  or  dse  yon  are  lost  to  eternity. 

O  Lord  now  ungrateful  wretches  are  we, 
that  have  a  God  of  such  infinite  mercy  and 
goodness,  that  affords  us  om*  life,  our  heahb, 
and  a  thousand  mercies  every  day ;  and  we, 
like  ungrateful  people,  not  desei-ving  the  name 
of  men  or  Christians,  Uve  riotous  uves,  in  de- 
bauchery and  swearing,  in  malice,  and  the 
Lord  knows  how  many  evils  ;  I  beseech  God 
that  I  may  be  this  day  a  means  in  the 
hands  of  God,  to  bring  some  of  their  souls  over 
to  him :  I  beseech  you,  remember  what  1  say  ; 
indeed  I  do  not  know,  I  have  been  so  strangely 
used  since  I  have  been  a  prisoner,  what  to  say, 
being  brought  from  one  affliction  to  another, 
that  my  Ikm^  is  worn  out,  and  my  memory  and 
intellects  have  failed  me  mnch  to  what  they 
were.  I  cannot  remember  what  I  have  to  say 
more,  but  thaf  the  Lord  Jesus  Christ  wonld 
bless  my  country,  and  preserve  it  from  popery, 
and  in  mercy  bless  his  majesty :  Good  God  be 
merciful  to  bun,  make  him  an  instrument  in 
thy  hand  to  defend  bis  Protestant  subjects ;  Lord 
in  mercy  defend  him  from  his  enemies.  Good 
God  bl^  hia  people ;  Good  Lord  continue  the 
gospel  of  Jesus  Clirist,  thy  gospel,  in  it's  purity 
to  us  and  our  posterity,  as  u>ne  as  the  sun  and 
moon  endure.  O  Lord,  save  wl  that  call  upon 
thee ;  be  merciful  to  aU  thy  servants,  all  thy 
people  that  put  their  trust  ip  thee ;  good  Lord 
oelirer  them  from  die  hands  of  their  enemies ; 
ffodd  God,  let  their  lives,  and  bodies  and  souls, 
be  all  precious  in  thy  sight.  O  merctful  God, 
pot  a  stop  to  tibese  most  wicked  conspiracies  of 
thy  eqemies,  and  the  nation's  enemies,  the  Pa- 
pists. Let  no  more  Protestant  blood  be  shed 
Dot  this  of  mine,  I  beseech  thee,  O  my  God. 
O  L^nllook  upon  me,  O  Lord  bless  me,  O  good 
yoi..  viif. 


God  receive  me  into  thy  blessed  presence, 
by  Jesus  Christ  ray  alone  Saviour  and  Re- 
deemer, in  whom  I  put  my  trust  alone  for  sal- 
vation :  'It  is  thee,  O  God,  that  I  trust  in,  thou 
righteous  Judge  of  Heaven  and  Earth :  all 
Popery,  all  pardons,  all  Popes  and  Priests,  all 
dispensations  I  disown,  and  will  not  go  out  of 
the  world  with  a  lie  in  my  mouth.  From  the 
sincerity  of  my  heart  I  declare  again,  that 
what  I  have  said  to  you  is  the  very  sentiments  of 
my  soul,  as  God  shall  have  mercy  upon  me, 
and  to  the  best  of  my  knowledge. 

I  desire    the   prayers  of  you,  good  people, 
while  I  am  here ;  and   once   more  I  beseech 
you  to  think  upon  eternity,  every  one  of  you 
that  heai*  me  tnis  day.    The  Lord  turn  your 
hearts  and  souls,  if  you    have  been  wicked 
livers  ;  if  you  do  live  wicked  lives,  the  Lord  in 
mercy  convert  you,  and  shew  you  your  danger ; 
for  I  as  little  thought   to  come  to  this  as  any 
man  that  liears  me  tnis  day  ;  and  I  bless  God; 
I  have  no  more  deserved  it  from  the  hands  of 
men,  than  the  child  that  sucks  at  his  mother'a 
breast :  I  bless  my  God  fur  it,  and  do  say  I 
have  been  a  sinner  against  my  God,  and  he ' 
hath  learnt  me  grace  ever  since  I  have  beeit  a 
prisonei*.     I  bless  my  God  for  a  prison,   I  bless 
my  God  for  afflictions,  I  bless  my  God  that  evei* 
I  was  restrained,  for  I  never  knew  myself  till 
he  had  taken  me  out  of  the  world.    Therefore 
you  that  have  your  liberties,  and  time,  and 
precious  opportunities,  be  up  and  be  doing,  for 
God  and  for  your  souls,  every  one  of  you. 
To  his  Son,  Where  is  my  dear  child  ? 
Sheriff.  I  made  one  request  to  you,  and  you 
gare  me  an  imperfect  answer :  You  said  you 
were  of  the  best  reformed  church  in  the  world, 
the  church  of  England  according  to  the  best 
reformation  in  the  worid :  I  desire  3'ou,  for  the 
satisfaction  of  the  work),  to  declare  what  church 
tliat  is,  whether  Presbyterian,  or  Independent,, 
or  the  Church  of  Ei^^nd,  or  what  ? 

Coll.  Good  Mr.  Sheriff,  for  your  satisfac- 
tion, for  20  years  gnd  above  I  was  under  the 
Presbyterian  ministry,  till  his  majesty's  resto- 
ration ;  then  I  was  confbnnable  to  the  church 
of  England  when  that  was  restored,  and  io 
continued  till  such  time  as  I  saw  persecution 
upon  the  dissenting  people,  and  rery  undue 
things  done  to  their  meeting  places  *,  then  I 
went  among  them  to  know  what  kind  ot 
people  those  were  :  And  I  do  take  God  to  wit- 
ness,  ^ince  that  time  I  have  used  their  meet* 
iugs,  viz.  the  Presbyterians,  others  rery  sddom, 
and  the  Church  or  England.  I  did  hear  Dtr. 
TOIotson  not  above  three  weeks  before  I  was 
taken.  I  heard  the  church  of  England  as  fre- 
quently as  I  heard  the  dissenters,  and  n^er  had 
any  prejudice,  God  is  my  witness,  against 
either,  but  always  desired  heartily  that  they 
mi^t  unite,  and  be  lovers  and  friends,  and 
had  no  prejudioe  against  any  man  ;  and  truly 
lam  afraid  ft  is  not  for  the  nation's  good  that 
there  should  be  such  heart  buriunr  between 
them :  That  some  of  the  church  of  England 
will  preach  that  the  presbyteriaQS  ara  worse 
than  the  papistic  God  doth  know  that  what  t 
3  A 
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say,  I  speak  freely  from  my  heart,  I  have 
found  many  among  them  truly  serving  God, 
and  so  I  have  of  all  the  rest  that  have  come 
into  my  company :  men  without  any  manner 
of  design  but  to  serve  God,  serve  bis  majesty, 
and  keep  their  liberties  and  properties;  men 
that  I  am  certain  are  not  of  vicious  lives :  I 
ibund  no  damners,  or  those  kind  of  people 
amon^  them,  or  at  least  few  of  them. 
TohisSon,  kissing  him  several  times  with 

Cat  passion.  Dear  child,  farewell,  the  Lord 
e  mercy  upon  thee.  Good  people,  let  me 
have  your  prayers  to  Almighty  God  to  receive 
my  soul. 

And  then  he  prayed.  And  as  soon  as  he  had 
done,  spake  as  followeth  : 

The  Lord  have  mercy  upon  my  enemies, 
and  I  beseech  you,  good  *  people,  whoever  you 
are,  and  the  whole  world  that  I  have  offended, 
to  forgive  me  ;  whomever  I  have  offended  in 
word  or  deed,  I  ask  (every  man's  pardon ;  and 


fomve  the  world  with  all  my  soul,  all  the  in* 
Junes  I  have  received,  and  1  beseech  God  Al- 
mighty, forgive  those  poor  wretches  who  have 
cast  away  their  souls,  oc  at  least  endangered 
them,  to  ruin  this  body  trf  mine:  1  be- 
seech God  that  they  may  have  a  sight  of  thdr 
sins,  and  that  lliey  may  find  mercy  at  his  hands  : 
Let  my  blood  speak  the  justness  of  my  cause. 
I  have  done  :  And  God  have  mercy  upon 
you  all.  «     ' 

To  Mr.  Cushwait,  Pray,  Sir,  remember  ine 
to  Dr.  Mall  and  Dr.  Keynall,  and  thank  them 
for  all  their  kindnesses  ^o  me  ;  J  thank  you. 
Sir,  for  your  kindnesses  :  The  Lord  bless  *yoa 
all.  Mr.  Shcnft;  God  be  with  you  :  God  b* 
with  you  all,  good  people. 

The  Executioner  desired  his  pardon,  and  be 
said,  1  do  forgive  you.  The  Lord  have  mercy 
on  my  soul.    And  so  he  was  tmned  off,  and  the 

I  Sentence  executed,  but  his  quarters  were  per- 

I  mittcd  to  be  buried. 


Remaqks  on  Colledge's  Trial,  by  Sir  John  Hawles,  Solicitoiw 
General  in  the  Reign  of  King  Williaii]  the  TIjird. 

scruple  in  private  to  unpose  any .  thing  on  aii 
ignorant  jury. 

I  know  not  how  long  the  practice  in  that 
matter  of  admitting  counsel  to  a  grand-junr 
hath  been  ;  I  am  sure  it  is  a  very  unjustifiable 
and  unsuflerable  one.  If  the  Grand-jury  have 
a  doubt  in  point  of  law,  they  ought  to  have 
recourse  to  tne  court,  and  that  pubHcly ,  and  not 
privately,  and  not  rely  upon  the  priviite  opinion 
of  counsel,  especially  of  the  king's  oounsd, 
who  are,  or  at  least  behave  themselves  as  if 
th^  were  parties. 

It  is  true,  it  is  said  they  are  upon  their  oaths ; 
and  though  it  be  not  expressed  in  their  oaths, 
that  they  should  do  right  between  the  king  and 
subjects,  yet  that  is  implied  in  the  oath,  I  agree. 
But  have  they  behav/Ml  themselves  as  if  they 
were  under  an  oath  ?  Besides,  all  men  are  not 
capable  of  giving  advice  to  be  relied  on  in  so 
^freat  a  (natter  as  life ;  b|it  the  manner  of  doinr 
It  being  in  private  can  never  be  justified.  1 
know,  in  Fitzharris's  case,  the  King's  couumI 
were  cajoling  the  Graud-jury  in  private  for 
some  hours :  but  I  did  not  think  fit  to .  take  no** 
tice  of  it  in  that  trial,  because,  I  think  both  die 
grand  and  petty  jury  did  very  well ;  they  acted 
according  to  tiie  best  of  their  understanding, 
which  is  all  that  Godormanreouiredof  them ; 
they  asked  pertinent  questions,  tliey  were  over- 
ruled in  some,  not  fully  answeretlin  others; 
not  that  I  think  either  of  tliem  gave  a  verdict 
according  to  law  upon  the  iact;  as  it  appeared 
unon  the  evidence  $  bnt  that  was  not  the  iauh 
or  the  jury,  l^ut  of  the  king's  oounsel,  and  of 
the  court,  who  misled  the  jury.  I  thought  il 
more  proper  to  take  notice  of  it  in  this  trial, 
wkeremthe  first  bill  was  rejected  by  an  under- 
standing jiury,  and  alimeu  wondered  how  ili» 


BUT  to  return  whence  I  have  digressed,* 
Fitzharris  being  executed  according  to  his  sen- 
tence, tliough  there  was  great  grumbling 
amongst  the  protestants  that  tnosewbo  set  him 
on  work  were  concealed,  and  never  like  to  be 
.discovered  now  he  was  dead ;  yet  all  was  quiet, 
and  the  conspirators,  who  resolved,  though 
Fitzharris  miscarried  in  his  design,  yet  the  Plot 
should  go  on  ;  but  what  it  should  be,  or 
where  the  scene  of  it  should  be  laid,  or  who 
the  plotters  should  be,  they  were  not  well 
resolved. 

Great  noise  of  warrants  being  issued  out 
.there  was,  but  at  last  all  centered  la  an  incon- 
.  siderable  fellow,  one  Stephen  CoUedge,  a  join- 
.  er  by  trade,  who  for  his  hObour,  as  a  prisoner 
of  state,  was  committed  to  the  Tower  for  Hi^h 
.  treason.    At  first  it  was  designed  to  lay  the 
ecene  in  London,  and  accordingly  a  biH  of  in- 
dictment of  high  trea.son  was  exhibited  to  the 
^  grand  jury  (whereof  Wilmer  was  foreman)  at 
,  the  sessions-house :  But  the  business  of  Fitz- 
.  harris  was  so  new,  and  smelt  so  rank,  that  the 
.  bill  ooold  not  be  digested,  but  was  spei««d  out 
with  an  Ignoramus ;  for  which  M^lnAer  was 
.  afterwards  forced  tofiy  his  country. 

Then  it  was  resolved^  scene  should  be  at 
Chtford,  and  accordingly  the  king's  oonnsd, 
,  with  Iiish  witnesses,  at  the  assizes,  post  thither 
and  prevail  with  the  grand-jury  to  find  the  bill ; 
but  by  what  arts  is  not  knovin.  for  he  was  nri* 
,  Tately  shut  up  by  them  :  and  I  should  wonder, 
if  he,  who  fi^uently,  in  the  hi*ftring  of  those 
who  understood  better  than  himself,  had  assu- 
rance enough  to  impose  upon  the  courts,  should 

*  Sec  what  preeedcd,  printed  at  the  edd  of 
FiUhanrui^e  Caa^,  at  p.  429  of  thia  Tolame. 
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second  came  to  be  found  Billa  Vera :  and  for 
that  reason,  one  of  the  kind's  counsel  boasted 
at  court,  of  his  service  and  conning  manage- 
ment in  the  matter. 

The  bill  being  found,  the  next  matter  was  to 
bring  the  prisoner  to  his  trial :  and  as  he  had 
more  honour  than  what  usually  is  bestowed  on 
«o  mean  a  man  to  be  committed  to  the  Tower, 
though  in  truth  it  was  to  keep  him  from  all 
means  of  defence ;  so  to  carry  the  matter  on, 
be  was  allowed  to  have,  by  order  of  tl^e  king 
and  council,  a  counsel  and  solicitor  to  come  to 
him,  aiid  advise  him  for  his  defence  at  all 
events  ;  a  favour  denied  to  Fitzharris, '  for  his 
counsel  was  to  advise  to  the  matter  of  the  pica 
.  only  :  bat  that  favour  in  shew  was  only  to  l)e- 
tray  him,  as  shall  be  shewn.  And  a  third  fa- 
vour he  had,  which  no  man  of  his  Quality  ever 
had  :  there  were  then  three  of  the  king's  coun- 
sel sent  from  I^ndon,  and  all  the  counsel 
that  could  be  picked  up  upon  the  spot,  which 
were  three  more,  and  no  less  than  tour  judges 
to  prosecute  and  try  him  ;  but  that  was  to  make 
sure  work  of  him. 

The  17th  of  August,  t681,  he  came  to  his 
trial :  lus indictment,  as  to  part,  Mas  in  com- 
mon form  for  treason,  but  paitieularly  for  de- 
si^fning  to  seize  the  king's  [jerson  at  Oxfoni, 
tnixt  with  words  he  should  say,  as,  that  there 
was  no  good  to  be  expected  from  the  king,  he 
minded  nothing  hot  beastliness,  and  that  he 
endeavoured  to  establish  arbitrary  power  and 
popery.  To  which  being'  required  to  plead,  he 
desired  a  copy  of  the  mdictment,  a  copy  of 
the  jury,  to  know  upon  what  statute  he  was  in- 
dicted, and  counsel  to  advise  him  whether  he 
had  any  thin^  pleadable  in  bar ;  all  which 
were  denied  him.  Then  he  desired  he  mi^ht 
have  his  papers,  which  were  taken  from  him 
after  he  was  brought  from  the  prison,  and  be- 
fore he  came  into  court,  at  an  house  over- 
against  the  court :  for  so  it  seems  the  king^s 
counsel  had  ordered  the  matter  that  the  gaoler 
Murrel,  and  the  messenger  Sawel,  after  they 
bad  him  out  of  the  prison,  should  run  him  into 
an  house,  and  take  away  all  his  papers,  which 
they  believed  were  the  instructions,  as  in  truth 
diey  were,  of  the  counsel  assigned  nim  when 
in  the  Tower,  and  bring  the  papers  to  them  ; 
whereby  they  would  not  only  disable  him  ot 
bis  def(nice,  but  they  could  l)e  better  instructed 
how  to  proceed  in  away  for  which  he  had  not 
provided  himself  of  any  defence. 

Blurrel  and  Sawel  md  as  the  king's  counsel 
directed  them.  Much  wrangle  there  was  whe- 
ther be  should  have  his  papers  or  not ;  all  the 
court  agreed  he  should  not  have  them  till  he 
had  pleaded  Guilty,  or  Not  Guilty ;  and  after- 
wards he  should  have  the  use  of  some,  and  not 
of  others,  because  they  did  not  appear  to  be 
written  by  himself,  but  by  some  counsel  or  so- 
licitor ;  and  as  they  said,  none  is  allowed  in 
treason,  unless  assigned  by  the  court.  The 
chief  iuBtice  North  said,  thcr  were  not  taken 
away  l^  him  ;;  but,  says  Cofiedge,  they  were 
taken  away  by  the  keeper,  under  pretence  of 
AriDginy-tfiittl  to  Ids  lonmiip.    Hie  cocnrt  said 


they  knew  not  what  papers  he  meant,  and' 
knew  nothing  of  it :  he  said,  the  indictment 
mentioned  something  of  misdemeanor,  as  well 
as  treason,  but  he  knew  not  how  to  make  his 
exceptions  without  his  papers.  1  have  thought 
fit  to  mention  all  these  things,  because  this 
trial  was  the  inlet  to  all  that  followed,  and  gave 
encouragement  to  spill  nobler  blood.  The  in- 
justice of  the  violence  used  to  the  prisoner, 
must  be  measured  from  the  reasons  given  for 
it,  that  the  papers  were  instructions  from  coun- 
sel and  solicitors,  and  none  in  law  was  allowed 
in  treason.  It  is  true,  no  counsel  are  allowed 
for  the  piisoner  in  a  triiil  upon  an  indictment 
of  any  capital  matter ;  but  in  an  appeal  for 
capital  matters,  counsel  are  allowed  even  on 
the  trial.  The  reason  given,  that  tlie  indict- 
ment is  the  suit  of  the  king,  and  no  counsel  or 
witness  is  allowable  in  a  capital  matter  ag^nst 
the  king,  is  foolish,  as  shall  be  hereafter  shown ; 
and  as  vain  is  the  reason  tliat  the  judges  are 
counsel  for  the  prisoner,  which  tliey  ought  to 
be  [2  €0.  Inst.  176]  :  but  I  douot  it  will  be 
suspected,  that  in  tliis  case,  and  many  others, 
they  did  not  make  the  best  of  their  client's 
case ;  nay,  generally  have  betrayed  their  poor 
dient,  to  please,  as  they  apprehended,  tneir 
better  client,  the  king :  for  so  they  say  they 
are  to  be  counsel  likewise  for  the  king  in  in- 
dictments, that  is  to  say,  they  are  to  be  in- 
different and  upright  between  both,  so  certainly 
they  are  to  be  m  appends ;  therefore  that  is  not 
the  reason  why  no  counsel  is  allowed  the  pri- 
soner in  the  indictiAent :  but  the  tnip  reason  in 
probability  is,  that  tlie  prisoners  in  indictments 
are  generally  so  very  poor  that  they  could  not 
be  at  the  charge  of  having  counsel,  and  so  non- 
usafife  gave  cdour  of  a  law. 

The  other  reajion*  my  lord  Coke  gives  for  it, 
viz.  that  much  of  the  truth  may  be  discerned 
by  the  prisoner's  behaviour,  or  answers,  which 
v»i>uld  be  concealed  if  he  spoke  by  another,  is 
not  satisfactory ;  for  the  same  is  to  be  said  in 
an  appeal.  As  to  the  public,  it  is  not  material 
whether  a  man  is  prosecuted  and  pimished  by 
an  indictment,  or  an  appeal ;  and  that  appeals 
are  less  frequent  than  mdictments,  is  only  that 
the  first  is  more  chargeable  than  the  last ;  for 
though  we  hear  not  of  late  of  any  appetds  but 
in  murder,  yet  they  lie  in  robbery,  burglarv, 
felony,  and  in  aD  crimes  at  common  law  punisn- 
able  by  loss  of  life  or  member :  but  thotigh  the 
rule  in  indictments  is,  that  no  counsel  is  al- 
lowed, yet  it  is  confined  to  the  trial.  No  law, 
common  or  statute,  nor  any  usage,  says,  a  pri- 
soner shall  not  have  counsel  to  advise  him  be- 
fore or  after  the  trial ;  and  in  murder,  and  all 
other  crimes,  it  is  always  admitted ;  and  why 
not  in  treason  ? 

In  treason,  say  some,  it  is  criminal  for  ona 
to  advise  or  solicit  for  the  prisoner ;  and  the 
kinsr's  counsel  sidd,  he  had  known  one  indicted 

*  See  something  concerning  another  reason 
given  by  lord  Coke,  in  the  Note  to  the  Case  of 
Don  P^talcoD  Sa,  vd.  5,  p.  470,  of  this  Col- 
lection. 
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for  bein^  a  solicitor  for  one  in  high  treason  ; 
and  says  the  court,  it  is  criminal  for  one  to 
be  solicitor  or  counsd  in  cases  of  high  treason^ 
unless  assigned  by  the  court:  and  whether  it 
be  so  or  no,  is  worth  inquiry. 

First,  No  law-book  as  to  this  matter  makes 
an^  difference  between  treason,  and  other 
crimes  ;  and  advising  and  soliciting  is  spoken 
of  in  general  terms ;  which  being  rednced  to 
particulars,  will  shew  the  absurdity  of  it. 

Suppose  1,  observing  the  indictment  ,on  which 
the  prisoner  was  airaigned,  was  erroneous,  and 
should  therefore  advise  him  to  move  and  quash 
it  for  that  error :  for,  say  I,  if  you  should  be 
tried  on  this  indictment,  and  found  guilty,  un- 
less you  move  in  arrest  of  judgment,  you  will 
be  attainted,  and  then  you  can  take  no  ad- 
vantage of  that  error ;  and  if  you  be  acquitted, 
YOU  may  be  indicted  again,  and  tried  again, 
because  the  first  indictment  was  ent>neous. 

If  this  be  law,  as  none  can  deny  it,  is  it  not 
lawful  to  advise  him  ;  and  it  is  not  fit  for  the 
court  to  quash  the  indictment  faulty,  notwrth- 
atandmff  all  the  cant  of  dilatories,  suhteifugcs, 
tod  defending  himself  by  plain  matter  of  fact. 
Or  8ni^>o8e  I  advise  in  feet,  that  I  hear  that 
pich  a  witness  is  come  against  him,  I  know  he 
18  hired  to  do  the  job,  and  I  will  prove  it  on  him 
if  called:  or  suppose  I  tell  him,  I  know  such 
a  witness  is  convict  of  perjui-y,  and  if  he  will 
call  me,  I  will  produce  the  records  of  bis  con- 
TicUon  ;  can  any  lawyer  say  tlicse  tbinos  are 
aimmal  ?  But  if  I  shonW  aHyise  a  prisoner  to 
escape  out  of  prison,  shewing  him  the  way  of 
aomg  it,  it  is  criminal.  ^ 

rn^^^  cases  comforting  a  traitor  is  (reason, 
[Co.  Inst.  138]  ;  but  it  is  meant  where  vo«  do 
It  to  keep  him  from  justice,  [Co.  In&t.*  183}; 
for  else  feeding  a  traitor  in  prison  is  treason, 
whjch  none  will  affirm,  [H.  P.  C.  318].  So  that 
reducuig  general  words  to  particular  fads,  clears 
the  sophistry  of  them :  nor  is  it  criminal  to  be 
«  solicitor  in  treason,  for  where  there  is  no  po- 
sitive law,  as  in  this  case  there  is  not,  natural 
leasoD  must  take  place;  and  better  reason 
cannot  be  given  than  what  the  pinsoner  in  this 
case  gave:  if  a  man  be  cooped  np,  an^l  not 
■offered  to  go  about  his  business  himself,  and 
mo  friend  must  be  empbyed  to  do  it  for  him, 
how  is  H  possible  for  him  to  make  his  defence.^ 
I  know  it  is  said  his  innoceocy  most  defend 
^im ;  but  the  folly  of  that  saying  shall  be 
thewD  in  another  place.  But  say  they,  the 
ewxri  shall  assign  him  a  counsel  and  solicitor ; 
lut  when,  and  for  what?  only  for  a  point  of 
law.  May  not  a  prisoner  want  a  solicitor  for 
a  matter  of  fact  P  Suppose  he  had  occasion  for 
•  witness  which  he  could  not  readily  find,  or 
occasion  for  a  copy  of  a  reconl,  lor  want  of 
vhiob  Mr.  Conisn  suffered ;  was  it  not  rea- 
sonable for  him  to  have  a  solicitor?  And  when 
shall  the  court  Bsaiga  him  a  solicitor  ?  onl^ 
when  the  prisoner  cornea  upon  his  trial,  and 
then  it  ia  too  late-lo  have  any  use  ei  him ;  as 
CoBedge  was  arra^^  at  twdve,  asd  tried  at 
Iwa  o*elocfc  the  sam^  day  ;  and  as  was  Mr. 
CoRusb^B  esse.   But,  says  the  Jdn|fs  ommwl. 


they  had  known  one  indicted  for  higfa-tfeasoii 
for  being  a  solicitor  in  such  a  case,  though  I 
do  not  believe  it ;  yet  that  authority  goes  no 
farther  to  prove  the  matter,  than  an  indictment 
I  knew  against  a  person  once,  for  stealing  an 
aci*Q  of  land ;  and  against  another  for  ^-ickedly 
and  devilishly  breaking  an  award,  whereby  twa 
unjust  arbitrators  directed  to  the  prisoner  to 
convey  Ids  land  to  a  certain  lord,  without  any 
satisfaction  or  recompence,  proved  those  mat- 
ters to  be  felonies. 

But  though  a  prisoner  may  be  adtised,  yet 
that  advice  must  not  be  reduced  to  writing. 
Then  suppose  one  man's  memory  be  good,  and 
can  bear  all  the  advice  given  him,  and  anotlier 
man's  memory  biid,  and  cannot  do  it ;  ia  not 
the  laxt  hanged  for  ha\ing  a  bad  memory, 
ratlier  than  fur  his  crime  ?  Kiit  though  it  may 
be  rednced  to  writing,  yet  it  must  be  his  ou  n 
hand- writing,  and  not  another's ;  how  ridirii- 
lous  is  the  distinction  f  iMipi)Ose  the  prisoticr 
cannot  write,  then  he  is  hanged  for  his  parent's 
fault  or  misfortune,  for  not  etlu^^ting  uim,  or 
for  not  being  able  to  ediK^ite  him  better. ' 

Vi  hich  is  sorijiewhat  of  kin  to  the  Late  prac- 
tice in  the  west,  wl)ere  many  men  were  hanged 
for  having  old  Jewitih  names,  as  Obadiab,  or 
the  like,  with  a  jest,  that  their  god&thers 
hanged  tliem.  But  suppose  it  is  not  lawful  in 
general  tn  be  a  counsel  or  solicitor,  vrith,  or  to  a 
prisonfer  committed  for  high-treason;  yet  the 
prosecution  being  the  king^s,  he  may  give  a 
privilege  which  the  law  of  Courts  doth  not 
aillow,  and  in  this  case  it  was  so  done  :  for,  to 
the confiLsion  of  thase  who  did  this  injury,  and 
of  those  judges  who  would  no^  do  the  prisoner 
right,  theyhave  printed  the  orders  of  the  king: 
and  counsel,  which  appointed  Mr.  West  and 
Aaron  Smith  to  he  his  counsel  and  solicitor. 

If  it  was  lawful  for  the  piisoner  to  ha\c 
counsel,  and  to  liave  adrice  in  writing  ;  it  was 
very  unlawful,  and  as  high  a  misdomeanor  in 
the  king's  counsel  to  enter  his  papers  to  be 
taken  away,  as  they  were  capable  of  being' 
guilty  of ;  both  the  prisoner  and  the  matters 
of  his  defence  being  onder  the  protection  of  the 
Court. 

It  is  not  an  ancient  practice  the  fielzing  of 

{)apcrs,  tliough  of  late  used ;  it  b^an,  1  he- 
ieve,  upon  my  lord  Coke,  whose  papers  were 
seized  and  carried  to  the  secretaries  office,  iqMHi 
the  like  pretences  as  of  kite,  and  when  returned, 
were  gelt  of  many  bonds  and  other  securities^ 
to  a  great  many  tnousand  pounds  value,  which 
never  came  to  light.  It  wasafta-wanhiprac* 
tised  upon  some  members  of  parliament,  and» 
as  I  remember,  voted  illegal,  as  undoobtedly  it 
ifi :  for  though  sometimes  you  may  meet  with 
papers  which  may  be  evidence  against  the  pri- 
soner ;  yet  it  is  possible  that  other  papers  tbaix 
the  nciaoiier's  may  be  mixed  with  his  ki  mak« 
gooft  an  accusation ;  nay,  which  is  worae„ 
some  of  the  papers  may  l»e  withdrawn,  which 
may  be  the  only  matter  of  his  defenoe^  and  that 
bath  been  often  prsctwed.  And  I  cannot  but 
remember  a  story  about  tiJs  matter:  when  sir 
Wilh^os  Joof*  di^y  it  w«i  ssid^  that  ^w^fiwm 
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Whitehall  ofiered  sir  Wiltiam  Jones's  senraDt 
agreat  sura  of  money  but  to  let  him  search  his 
master's  study  to  find  a  paper  which  would  dis- 
coTer  great  matters.  A  certain  person  dis- 
coursing with  a  privy-counsetior  aoout  it,  the 
privy-counsellor  said,  it  was  not  true;  for, 
says  he,  if  we  had  had  a  mind  to  have  done  it, 
could  we  not  send  a  messenger  on  pretence  of 
searching  for  treasonable  papers,  and  bring  all 
the  study  to  Whitehall,  and  ieep  what  we 
would  of  them  ? 

Bnt  though  that  hath  been  often  practised. 
Yet  this  was  the  first  time  that  ever  a  prisoner 
liad  the  instructions  for  his  defence  taken  away 
from  him  ;  and  the  manner  was  worse  than  the 
thing,  it  bein^  done  just  as  he  was  coming  to 
histiial,  relying  upon  his  writing,  not  his  me- 
mory, for  his  defence ;  besides  the  agony  so 
gi-cat  an  injury  put  him  in,  when  he  bad  so 
great  a  concern  upon  him,  as  the  trial  for  his 
ih'e,  and  he  could  not  but  know  by  all  that  pre- 
paration, that  it  was  mure  than  ^n  to  one 
against  him  :  all  which  is  well  seen  in  his  trial, 
'whei-e  he  so  pathetically  and  sens<ib1y  pressed 
the  Court  for  justice  in  tnis  matter,  which  they 
excused  with  such  mean  answers,  that  au 
mankind  must  see  they  were  satisfied  of  the 
injustice,  and  were  resolved  not  to  do  him 
right :  they  knew  not  which  way  he  came  by 
the  papers,  they  knew  not  but  he  may  be  cri- 
minal who  brought  them  him;  they  knew 
nothing  of  his  papers,  they  knew  not  what 
papers  he  meant ;  that  his  lordship  did  not 
take  them  away,  and  such -like  stuff:  as  if  it 
was  not  the  duty  of  the  Court  to  relieve  the 
prisoner  against  the  oppression  of  any  such 
persons  but  themselves ;  else  why  did  tney  not 
ask  Murrel  and  Sawel  who  stoodby,  and  were 
charged  with  taking  them,  for  the  papers,  and 
have  satisfied  themselves  of  them?  But  in 
truth  they  knew  before  what  they  were.  And 
Colledge  was  a  tnie  prophet,  when  finding  his 
life  so  beset,  he  said,  this  was  a  horrid  conspi- 
racy to  take  his  life  :  but  it  would  not  stop 
there,  for  it  was  against  all  the  Protestants  of 
England.  And  the  rule  the  Court  made  at 
last  was  as  unjust,  that  he  should  have  the  use 
of  some  of  his  papers  afler  he  had  pleaded  not 
Guilty,  but  not  before ;  for  suppose  there  was 
matter  in  them  which  could  not  be  made  use 
of  afler  such  plea,  as  a  plea  to  the  jurisdiction 
of  the  Court,  a  pardon,  otherwise  acquitted, 
and  the  like,  could  not  be  pleaded,  or  advantas;^ 
taken  of  them  afler  not  Guilty  pleaded  ;  al- 
though thei'e  was  not  such,  yet  there  might 
bave  been  such  pleas  for  oug^ht  the  Court 
knew.  How  unjust  then  was  it  for  him  to 
plead  not  Guilty  before  he  should  have  the. 
use  of  his  papers?  But  there  was  matter  in 
them  for  quashing  the  indictment ;  and  he 
hinted  so  much  to  the  Court,  as  that  the  in- 
dictment contained  crimes  of  different  nature, 
as  treason  and  misdemeanor,  and  I  think  it 
was  good  cause  to  quash  the  indictment. 

In  all  dvil  nnatters,  two  matters  of  different 
fiatntcs  oannot  be  put  into  one  action,  as  debt 
fod  iKfpwft  I  twiQkfiapiM  dBBM  of  different 


natures  cannot  be  joined  in  one  indictment,  as 
murder  and  robbery  :  and  for  the  same,  and 
another  reason,  treason  and  misdemeanor  can- 
not be  joined  in  one  indictment ;  for  the  jury 
may  observe,  that  one  part  of  the  indictment, 
which  in  itself  is  but  misdemeanor,  as  that  he 
said,  the  king  minded  nothing  but  beastliness, 
Sec,  though  charged  in  tlie  indictment  as  trea- 
son, was  proved,  and  not  the  material  parts  of 
the  indictment,  as  designing  to  seize  the  kind's 
person,  &cc.  and  finding  some  part  of  the  in- 
dictment proved,  might  find  him  Guilty  gene- 
rally, which  extends  to  every  article  of  the  in-«> 
dictment,  and  so  the  jury  deceived,  and  thcN 
prisoner  in  danger  ;  or  suppose  he  was  ac- 
quitted of  such  an  indictment,  if  it  ought  to 
have  been  quashed,  whether  the  prisoner  shew 
the  error  or  not,  he  may  be  triea  again  upon 
another  good  indictment  for  the  same  treason. 
If  therefore  what  he  offered  was  an  error,  or 
but  like  an  error  in  the  indictment,  by  the  law 
which  favours  life,  and  the  jeopardy  on  life, 
the  Court  ought  not  to  have  tried  him  on  that 
indictment,  but  have  directed  another  indict- 
ment to  have  been  found.  It  is  a  vain  objec- 
tion to  have  said,  that  that  would  have  lieen 
troublesome.  Is  the  mischief  of  that  ieompara- 
bJe  to  that  of  putting  a  man  twice  in  jeopardy 
of  his  life  for  the  same  thing  ?  But  it  would 
have  been  a  delay.  I  say  none ;  for  there  wa9 
a  Grand-jury  in  Court,  and  within  the  two 
hours  time  the  Court  adjourned  (to  give  the 
king's  counsel  opportunity  of  viewing  the  pri- 
soner's papers  which  were  taken  from  him.  and 
to  consider  of  the  method  of  bis  prosecution  by 
them,  which  they  did,  and  altered  it  from  what 
they  at  first  design^  it)  the  king^s  counsel 
might  have  had  a  new  bill  found ;  but  perad- 
venture  they  could  not  prevail  with  that  Grand- 
jury  to  have  found  a  new  bill ;  they  remem- 
bered they  had  ill  luck  with  ibe  first  bill  at 
London,  which  I  believe  was  the  true  feason : 
bnt  I  will  do  the  Court  no  injury,  in  supposuig 
that  to  be  the  cause  of  the  adjournment  which 
was  not ;  it  is  is  true,  in  the  printed  trial,  it  is 
pretended  they  adjourned  in  order  to  dine ;  yet 
tfiose  that  knew  the  adjournment  was  by  the 
direction  of  the  king's  counsel,  and  overheard^ 
their  whispering  with  the  Chief  Justice  (which, 
is  both  an  indecent  and  an  unjust  thing,  and  is, 
neither  better  nor  worse  than  a  plaintiff  or  de-. 
fendant'R  whispering  a  judge  while  his  case  ift 
before  him  trying)  ;  and  I  know  that  the 
judges  had  breakfasted  but  a  little  before*  and 
had  no  great  stomach  to  their  dinners,  and* 
therefore  believe,  that  that  before  assigned,  and 
not  what  was  pretended,  was  the  true  cause  :. 
they  might  better  have  put  off  their  dhiner  to 
their  supper,  than  their  supper  to  their  break- 
fast, as  they  did,  the  trial  lasting  till  early  next 
morning. 

But  because  of  irregfularities  of  Court  and 
counsel,  in  all  these  matters,  are  sbifled  off 
and  excused  by  two  sayings  not  uaderstood 
generally ;  the  first  whereof  is,  that  the  Court 
is  to  act  for  the  king,  and  the  counsel  are  for 
the  king,  «Dd  no  person  uuBt  oomf  mm  the 
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prisoner,  to  the  prejudice  of  the  king,  as  in 
Fltzharris's  case  was  oilen  said  ;  a  witness  was 
permitted  to  go  on  in  an  impertinent  story,  of  a 
transacticfti  between  him  and  mv  lord  ShafVes- 
btiry,  in  my  lonl  RussePs  trial,  of  which  the 
prisoner  complained  that  it  was  designed  to  in- 
cense the  jury  ;  and  though  the  chief  justice 
declared  it  was  not  evidence,  yet  a  great  while 
afterward  he  went  on  in  a  like  mannen  nay,  the 
counsel  in  summinof  up  the  evidence,  repeated 
the  same  matter,  which  was  permitted  because 
it  was  for  the  king ;  and  yet,  when  the  earl  of 
Anelesea  began  to  say  what  the  lady  Cha worth 
told  him,  he  was  snubbed,  and  cut  short ;  and 
Mr.  Edward  Howard  was  served  the  same 
saujce,  because  it  was  against  the  king :  it  is 
tit,  therefore,  to  know  what  is  meant  in  law  by 
those  words.  Nobody  doubts  what  the  Courts 
or  king's  counsel  of  late  days  meant,  but  in 
law  they  are  not  so  meant :  for  though  many 
things  ai'e  said  to  be  the  king's,  as  tlie  protector 
of  his  people,  and  more  concerned  in  their 
welfare  than  any  private  persons ;  yet  they  are 
80  in  preservation,  and  not  in  property  or  in- 
terest. The  highways  are  the  king's,  in  pre- 
■ervation  for  the  passage  of  his  subjects ;  and 
whoever  obstructs  them  wrongs  the  king,  as 
he  is  hurt  when  his  subjects  are  hurt ;  but  in 
property,  the  soil  generally  belongs  to  private 
persons.  The  king  is  hurt  when  his  subjects 
are  oppressed  by  force,  because  he  has  engaged 
to  defend  them  ;  and  therefore  the  offender  is 
punished  by  the  king,  to  deter  the  offenders, 
and  others,  from  committing  the  same  offences ; 
which  is  for  the  benefit  oAhe  public  But  as 
a  man  may  be  oppressed  by  open  force,  so  he 
may  be  oppressed  by  private  msinuations  and 
ftlse  aeoosations,  and  the  kine  has  enfi;aged  to 
defend  his  subjects  from  such ;  not  ttiat  it  is 
"possible  to  prevent  them,  but  by  consequence, 
that  is,  by  punishing  such  as  shall  be  found, 
guilty  of  those  crimes,  which  heretofore  were 
punished  with  the  highest  arbitrary  punish- 
ments we  read  of.  The  consequence  is,  that  it 
is  for  the  king  to  punish  offenders,  to  acquit  the 
false  accused,  and  to  punish  the  false  accusers ; 
that  is  to  say,  in  all  cases  to  do  right  according 
to  law  and  truth. 

Surdy  queen  Elizabeth  gave  the  best  ex- 
planation of  the  words,  [3  Co.  Inst.  79.]  when 
the  lord  Burleigh,  seeing  sir  Edward  Coke, 
the  then  Attorney- General,  coming  towards 
her,  he  said.  Madam,  here  is  your  Attorney- 
General,  *  Qui  pro  I>omina  Regfina  seqnitur.' 
Nay,  says  she,  I'll  have  the  words  altered,  for 
it  shouM  be,  *  Qui  pro  Domina  Veritate  te- 
quitur.' 

For  the  king,  and  for  truth ;  they  are  sv- 
Honymous  woras;  for  the  ^6!DS  against  the 
tmu  is  a  contradiction.    And  the  judges  and 

Sng's  counsel  having  taken  an  oath  to  advise 
't\smf  accordmg  to  the  bat  of  thor  cunning, 
ifbich  IS  according  to  law  and  truth ';  if  tibere- 
ibre  the  king's  counsel  use  means,  and  the 
c6urt  permit  them  so  to  do,  to  suppress  trui^, 
or  to  msKble  the  prisoner  flhom  maKing  his  in- 
noecBoe  appear,  aK  In  OoUed^'s  cwt  im  done. 


if  they  urge  things  as  evidence  of  the  crime 
whereof  the  prisoner  is  accused,  which  by  law 
are  not  evidence,  as  in  this  case,  in  lord  Hus- 
sd^s  case,  colonel  Sidney's  case,  Mr.  Hamp- 
den's, and  Mr.  Cornish's  case,  and  in  many 
more  they  did,  and  as  in  some  of  them  shall  be 
hereafler  shewn.  If  they' insinuate  any  fact 
as  evidence,  which  is  not  proved,  as  m  my 
lord  Russel's  trial,  that  my  lord  of  Essex  killed 
himself;  if  they  wrest  as  evidence  of  the  fact, 
what  in  sense  is  not  so,  a^  in  colonel  ^dney 'a 
case,  the  writing  his  book,  (nay,  for  any  thmg 
appeared,  it  was  writ  before  king  Chanes  tiie 
second  came  to  the  crown)  they  are  counsel 
against  the  king,  being  against  truth,  as  w^  as 
against  the  prisoner. 

I  think  no  man  will  deny  the  truth  of  tbia 
proposition.  That  it  is  as  much  the  ting's  in- 
terest to  have  an  innocent  accused  of  ti-eason, 
acquitted,  as  it  is  to  have  a  nocent  accused  of 
treason,  convicted.  If  that  be  true,  then  let 
any  one  shew  me  a  reason,  if  he  can  ;  for  there 
is  no  law  against  it,  why  he  may  not  have  the 
same  liberty  of  clearing  his  innocence,  as  the 
prosecutor  hath  of  convicting  him ;  I  mean  by 
free  and  private  access  of  all  persons  to  the 
prisoner,  as  is  used  in  all  other  capital  matters. 
Ifitbesaid  he  may  get  some  tocomiptthe 
witnesses  against,  or  suborn  others  for  him,  the 
same  may  be  said  in  all  other  matters ;  but  iu 
treason  that  is  not  a  likely  matter,  for^ene- 
rally  the  prisoner  never  knows  ^what  he  is  ac- 
cused of,  and  consequently  cannot  know  his 
accuser,  nor  how  to  provide  a  counter-evidence, 
till  he  comes  to  1^  arraigned,  and  then  it  is  too, 
late :  for  generally  he  is  presently  tried  afW 
his  arraignment,  as  was  the  case  of  Colledge, 
and  my  lord  Russel,  and  Mr.  Cornish;  and 
persons  committed  for  treason  are  so  much  the' 
less  able  to  corrupt  or  suborn  witnesses,  than 
any  other  criminals,  that  they  generally,  ac- 
cording to  the  late  practice,  nave  no  accuser 
brought  face  to  faCL*  to  them,  on  their  commit- 
ment as  all  other  criminak  have,  who  always 
are  committed  upon  an  accusation  made  upon 
oath  in  their  hearing,  and  their  defence  heard 
before  their  mittimus  made ;  and  whatever  the 
pretence  may  be,  yet  in  experience,  it  is  found, 
that  more  peijuries  arc  committed  in  prosecu- 
tions for  treason  by  the  accusers,  than  by  th« 
witnesses  for  the  prisoner. 

One  reason  is,  A  witness  in  treason  is  more 
difficultly  convicted  than  in  any  other*  crime : 
For  treason  is  an  IgnUfatuus^  it  is  here  and 
there,  as  CoUedge  was  first  in  London,  then  in 
Oxford ;  it  is  not  confined  to  place  or  time,  as 
all  other  crimes  are ;  in  all  other  crimes,  as 
mutxler,  robbery,  or  the  like,  it  must  be  proved 
to  be  within  the  county  where  laid ;  it  must  be 
of  the  person  named  m  the  indictment,  which 
are  evidences  of  fact,  which  in  some  sort  prove 
themselves. ,  And  there  was  but  one  that  I  re-  , 
member,  for  Oates  I  do  not  count  one,  was  ever 
justly  convicted  of  perjury  in  treason,  and  thai 
too  was  for  want  of  cunmng,  for  he  fo«^hly 
swore  to  time  as  well  as  place,  which  a  witness 
hi  Mr.  Hainpdea's  trni  wouM  new  M^rouflif 
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to  do :  fiesides  malice  and  reirenge,  wluch  in 
prosecutors  and  accusers  ip  treason  are  gene- 
rally the  motires,  go  farther  than  mouey  or 
kindness,  which  if  used  in  any  case,  are  the 
motives  of  false  witnesses  for  the  prisoner. 

Now  as  for  the  king  and  tor  the  truth  are  the 
same,  so  for  the  king  and  for  the  law  are  the  same. 
The  laws  are  the  king's,  a$  he  is  to  see  the 
execution  and  preservation  of  them ;  so  for  the 
king  against  the  law  is  a  contradiction. 

Therefore  to  try  a  prisoner  upon  a  vicious 
indictment,  as  was  done  in  Colledge's  and 
colonel  Sidney's  cases,  is  against  the  £ng  as  it 
is  against  the  law,  for  hy  that  means  he  is  in 
'danger  to  be. hanged  if  convicted;  or  tried 
twice,  if  acquitted ;  which  is  against  law. 

.  it  is  no  salvo.of  the  matter  what  the  judges 
said  in  Colledge's  case,  that  the  evidence  of 
xnisdemeaiior  is  no  evidence  of  treason  ;  for  the 
same  niay  be  said  in  an  indictment  of  murder 
and  robbery ;  nor  that  the  judges  would  take 
care  to  inform  the  jury  which  was  evidence  of 
treason,  which  of  misdemeanor,  which  they 
promised  to  do,  but  wei*e  not  as  good  as 
(heir  words,  as  shall  be  shewn ;  for  the  court 
may  forget  so  to  do,  and  the  jury  may  forget 
what  the  court  said  to  them  ot  that  matter. 

But  notwithstanding  all  this,  i£  the  prisoner 
was  innocent,  there  could  be  no  harm  done  to 
bim,  for  his  innocence  would  defiend  him: 
This  was  a  saying,  and  as  mortal  it  was  to 
Fitzhtgris,  to  Coltedge,  to  colonel  Sidney,  to 
Mr.  Cornish,  and  several  others,  as  was  the 
letter  e  amongst  the  Greeks.  It  is  true,  my 
lofdCoke  usdtbe  expression,  but  in  another 
sense  than  that  of  late  practised.  I  would  ftun 
know  what  they  meant  oy  the  expression ;  Is  it, 
that  no  man  will  or  ever  did  swear  falsly  against  a 

Srisoner  in  treason.  If  that  be  true,  how  came 
%e  same  persons  to  be  so  violent  against  Oates  for 
what  he  swore  against  Irdand  ?  or  do  they 
mean,  that,  let  an  accuser  swear  never  so  vio- 
lently and  circumstantially^  against  a  prisoner, 
yet  if  he  be  innocent  it  will  do  him  no  harm  ? 
If  that  be  true,  L  would  fain  know  how  the 
prisoner  shall,  escape ;  is  it  that  his  innocence 
shall  appear  in  his  forehead,  or  an  angel  come 
from  heaven  and  disprore  the  accuser?  Neither 
of  which  we  have  observed,  though  all  have 
said,  and  I  believe,  that  some  persons  have 
,  been  very  innocently  executed.  Or  shall  the 
.  accuser  be  detected  by  the  bare  questions  of 
the  prisoner  ?  That  I  think  will  not  be  neither ; 
and  therefore  to  instance  in  the  only  person 
who  hath  of  late  escaped  in  n  trial  oi  treason, 
where  there  was  a  design  against  bis  life,  which 
.  WW  my  lord  Delamere,  if  he  had  not  had 
witnesses  to  have  proved  the  persons  mentioned 
to  have  been  with  him  at  the  place  and  time 
sworn  against  him  to  be  in  other  places,  it  was 
not  his  denial  had  served  his  turn,  but  he  would 
have  run  the  same  fate  vrith  my  lord  Bran- 
dmi.  Nay,  I  am  apt  to  think,  had  he  been 
^i^  hy  a  jury  of^  commonei's  packed,  as, 
at  tiiat  time,  they  usually  were,  he  had  not 
cs^msd. 

Tm  troth  IS,  wheal  OQDsidsr  the  practios  of 


late  times,  and  the  manner  of  usage  of  the  pri- 
soneirs,  it  is  so  very  much'  like,  or  rattier 
worse  than  the  practice  of  the  inquisition,  as  I 
have  read  it,  that  I  sometimes  think  it  was  in 
order  to  introduce  popery,  and  make  the  in- 
quisition, which  is  the  most  terrible  tmng  in 


that  religion,  and  which  all  nations  dread,  seem 
easy  in  respect  of  it.  I  will  therefore  recount 
some  undeniable  circumstances  of  tlie  late  prac- 
tice :  a  man  is  by  a  messenc^er,  without  any 
indictment  precedent,  which  by  the  common 
law  ought  to  precede,  or  any  accuser  or  accu- , 
sation  that  he  knows  of,  ctapt  up  in  close  prison, . 
and  neither  friend  or  relation  must  come  to  him, 
he  must  have  neither  pen,  ink  or  paper,  or  know 
of  what,  or  by  whom  he  is  acctu^  ;  he  must 
divine  all,  and  provide  himself  a  counter- evi- 
dence, without  knowing  what  the  evidencs 
is  against  him.  If  any  person  advise  or  solicit 
for  him,  unless  assigned  W  the  court  hy  which 
he  is  tried,  they  are  punishable :  he  is  tried  si 
soon  as  he  comes  into  the  court,  and  therefore 
of  a  solicitor  there  is  no  occasion  or  use ;  if  the 
prisoner  desires  counsel  upon  a  point  of  law,  as 
was  done  in  my  lord  Russers  trial,  the  counsel 
named  must  be  ready  to  argue  presently,  and 
the  court  deliver  their  judgment  presently  with- 
out any  consideration.  The  prisoner -indeed 
hath  liberty  to  except  to  thirty-five  of  the  iury 
peremptonly,  and  as  many  more  as  he  bath 
cause  to  except  to,  but  he  must  not  know  be* 
forehand  who  the  jury  are ;  but  the  king's 
counsel  must  have  a  copy  of  them ;  he  must 
hear  all  the  witnesses  produced  to  prove  him 
guilty  together,  without  answering  each  aShs 
comes,  for  that  is  breaking  in  upon  the  king's 
evidence,  as  it  is  called ;  mougn  it  hold  many 
hours,  as  it  happened  in  most  of  the  trials :  lis 
'  must  not  have  any  person  to  mind  him  what 
hath  been  sworn  against  him,  and  forgotten  try 
him  to  answer;  tor  if  that  were  alllowed 
the  prisoner  perhaps  may  escape  hanging,  and 
that  is  against  the  king :  there  is  a  proclamatioB 
to  call  in  all  persons  to  swear  against  him,  none 
is  permitted  to  swear  for  him  ;  all  the  imper» 
tinent  evidence  that  can  be  given  is  permitted 
against  him,  none  for  him ;  as  many  counsel 
as  can  be  hured  are  allowed  to  be  ag^iinst  him, 
none  for  him.  Let  any  person  consider  truly 
these  circumstances,  and  it  is  a  wonder  how 
any  person  escapes:  itLs  downright  tying  a 
man's  hands  bemnd  him,  and  baitmg  him  to 
death,  as  in  truth  was  praotised  in  all  these 
cases.  The  trial  of  Ordeal,  of  walking  be- 
tween hot  iron  bars  blindfold,  which  was  afao* 
lished  for  the  unreaaouableness  of  it,  though  it 
had  its  saying  for  it  too,  that  God  wonkf  lead 
the  blind  so  as  not  to  be  burnt  if  he  were  in* 
decent,  wss  a  much  more  advantageous  trial 
for  the  suspected  than  what  of  late  was  prac- 
tised, where  it  was  ten  to  one  that  the  accused 
did  not  escape.  ,If  any  of  these  things  have 
been  le^ly  practised,  I  have  nothing  to  say 
against  It,  nut  I  have  never  read  any  thing  of 
common  or  statute  law  for  it.  And  I  can  with 
better  assurance  say,  than  any  person  who  hath 
practised  these  things,  that  no  law  in  England 

5 


735]     STATE  TRIALS,  33  Charles  II.  1 68 1  .--Trial  of  Stephen  Colledge,     [736 


warrants  them ;  and  if  not,  then  consider  the 
wireasoiiableDess  of  thfse  methods.  ^ 

There  is  yet  one  objection  to  be  answered, 
which  beings  a  Tery  great  hardship  upon  the 
priscuer,  gives  some  colour  of  imposing  other 
hardships  upon  him,  to  wit,  that  a  witness  can- 
not be  examined  for  the  prisoner  on  his  oath 
in  a  trial  upon  an  indictment  of  a  capital  matter. 
It  is  not  because  the  matter  is  capital,  for 
then  no  witnesses  oufi^t  to  he  examined 
upon  oath  for  the  appellee  in  a  capital  mat- 
ter; neither  is  it  because  it  is  against  the 
king,  for  then  no  witness  onght  to  be  examined 
on  oath  for  the  defendant  in  a  trial  upon  an  in- 
dictment of  any  criminal  matter ;  yet  in  in- 
dictments of  all  criminal  matters,  not  capital,  it 
is  permitted  to  the  prisoner. 

To  say  truth,  never  any  reason  was  yet  given 
for  it,  or  I  think  can  be,  if  you  believe  my  lord 
Coke,  3d  Instit.  fol.  79.  of  which  opinion  my 
lord  Hale  is,  in  his  Pleas  of  the  Crown*,  that 
that  practice  is  not  warranted  by  any  act  of  par- 
liament, book-case,  or  antient  record,  and  that 
there  is  not  so  much  as  tcintifla  Juris  for  it: 
^  he  says,  when  the  fault  is  denied,  truth 
cannot  appear  without  witnesses.  As  for  what 
is  pretended,  that  it  is  swearing  against  the 
king,  and  therefore  it  is  not  allowed  of ;  it  is 
a  canting  reemn,  which,  put  into  sensible  Enff- 
lish,  a  man  will  be  asharaedtoown.  And  as  slignt 
is  the  reason,  that  it  being  a  matter  of  so  high 
a  moment  as  a  man's  life,  the  prisoner  willlw 
the  more  violent  and  eager,  and  the  witnesses 
may  be  more  prevailed  upon  to  swear  falsely, 
more  than  they  would  be  in  a  matter  of  less 
moment:  the  weakness  of  that  reason  hath 
been  in  part,  and  shall  be  further  shewn.  I 
think  none  wiH  deny,  but  the  end  of  trials  in 
•ny  matters  capitaf,  criminal,  or  civil,  is  tlie 
tKsoovcry  of  truth :  next  it  is  as  necessary  for 
the  prisoner  to  have  witnesses  to  prove  his  in- 
Aocenoe,  as  it  is  for  the  king  to  have  witnesses 
4o  convict  him  of  the  crime :  which  proposition 
if  agreed  by  the  practice,  it  h&ng  always  per- 
midHed,tliat  the  prisoner  shall  produce  what 
witnesses  he  can,  but  they  are  not  to  be  upon 
oath.  In  the  last  place,  since  troth  cannotsmpear, 
but  by  the  confession  of  the  party,  or  testimony 
0f  witnesses  of  both  sides,  it  is  necessary  to  put 
all  the  engagement  as  wtell  on  the  witnesses  of 
.part  of  the  prisoner,  as  of  part  of  the  king,  to 
■ly  the  troth,  the  whole  truth,  and  nothing  but 
the  truth,  as  the  nature  of  the  matter  will  bear : 
and  as  yet  no  better  means  has  been  found 
out  than  an  oath  ;  which  if  denied  to  the  pri- 
•oner's  witnesses,  either  he  is  allowed  too  g^eat 
•n  advantage  to  acqoit  himself,  or  he  is  not  al- 
lowed enough. 

If  all  that  his  witnesses  say  without  oath, 
■hau  have  equal  credit,  as  if  they  swore  it, 
then  he  hath  too  much'  advantage  ;  for  men 
may  be  found  who  will  say  falsely,  what  they 
will  not  swear,  as  is  plain  enough.  How  often 
iloth  adafendant  aay  in  a  plea  at  law,  HmX  a 
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deed  is  not  his,  which  yet  in  an  answer  in 
Chancery,  he  will  confess  to  be  his?  If 
his  witnesses  shall  not  have  credit  because  uut 
sworn,  to  what  purpose  then  is  it  permitted 
him  to  produce  them  ?  If  they  shall  ha^ic 
credit,  but  not  so  much  as  if  svioru,  I  ask  how 
much  credit  shall  be  given  P  Is  it  two,  three 
or  ten  witnesses  without  oath  shall  be  eqtii^  a- 
lent  to  one  upon  oath  ?  And  besides,  that  ques- 
tion  never  was  nor  canW  answered,  what  credit 
shall  be  given  them  ?  There  is  an  unreasona]>le 
disadvantage  put  on  the  piisoner,  that  a  witness 
produced  on  his  part,  of  equal  credit  with  the 
witness  against  him,  shall  not  have  equal  credit 
given  him,  because  he  is  not  on  nis  oath ; 
whereas  he  is  ready  to  deliver  the  same  things 
on  his  oath,  if  the  court  would  administer  it  to 
him  :'  And  yet  that  diflference  was  taken  To 
Fitzharris*s*case,  as  to  the  credibility  of  Eve* 
rard  and  Gates,  the  first  being  upon  his  oatb, 
the  last  not. 

I  do  not  offer  this  as  any  reflection  upon  the 
late  proceedings,  but  as  a  redson  why  matters 
in  capital  proceeflings  ought  not  to  have  beeu 
carried  farther  than  heretofore  they  were, 
against  the  prisoner,  by  example  of  so  unrea- 
sonable a  practice. 

But  to  return  to  the  trial  of  Cofiedge,  whic)i 
came  on  in  the  afternoon,  when  the  Attorney 
insisted  that  the  king's  witnesses  ought  not  to 
be  examined  out  of  the  hearing  of  eadt  other, 
in  which  he  was  over  ruled,  but  the  rule  not 
observed,  nor  was  it  material  r  for  the  king's 
counsel  baVing  the  ppsoner's  writings,  and  hy 
them  obseh  eif  how  he  intended  to  make  the 
witnesses  against  him  contradict  themselves, 
they  did  not  nroduce  such  witnesses  as  wcrs 
not  instructea  to  concur  in  the  evidence  of  the 
same  matter,  but  produced  only  such  as  were 
instructed  to  give  evidence  of  distinct  matters. 
And  therefore  Dugdale  was  first  produced, 
who  gave  evidence  of  vilifying  wonis  spoke  of 
the  king  at  several  times,  at  Oxford  and  Lon- 
don, by  the  prisoner,  to  himself  alone  ;  that 
he  shewed  the  witness  several  scandalous  libels 
and  pictui^es,  and  said  he  was  the  author  of 
thepfi ;  and  that  he  had  a  sflk  armour,  a  bracie 
of  horse  pistols,  a  pocket  pistol,  a  sword  ;  that 
he  said,  he  had  several  stout  men  to  stand  by 
him,  and  that  he  would  make  use  of  them  for 
the  defence  of  the  protestant  religion ;  he  said. 
The  king's  party  was  but  a  handfiil  to  his  party . 
Stevens  swore  toe  finding  of  the  original  of  the 
Raree-Show  in  the  prisoner's  chamrars.  John 
Smith  swore  hi^  speaking  scandalous  words  of 
the  king,  and  of  his  having  his  armour  ;  and 
that  when  he  shewed  it  the  witness,  he  said^ 
These  are  things  that  will  destroy  the  |Ntiful 

Siards  of  Rowley  ;  that  he  said.  He  expected 
e  king  would  seize  some  of  the  members  of 
parliament  at  Oxford ;  which,  if  done,  he 
would  be  one  should  sdze  the  king ;  that  he 
said,  Fitzgerald,  at  Oxon,  had  ma£  his  nose 
bleed  ;  but  before  lonsr,  he  hoped  to  see  a  great 
deal  more  blood  shed  ror  the  cause ;  that  iianT, 
nay,  if  Rowley  himself,  came  to  disarm  me 
ei^i  bs  would  be  the  dsath  of  him.    Uayiies 
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twore  lie  said,  Unless  the  king  wotiMktthe 
|NaiiftAM«t«ttttOxDn,  thgr  would  seise  him, 
md  bring  him  to  the  hhcki  and  &at  he  said, 
the  eity  had  1,500  barrels  of  powder,  and 
100,000  men  ready  at  an  hoar's  warning. 
TurberFile  swore,  he  said  at  Oxford,  that  he 
wished  the  long  would  b^n  ;  if  he  did  not, 
they  would  begin  with  him,  and  seize  him ; 
and  said,  he  came  to  Oxford  for  that  pnrpose. 

Bfr.  Masters  swoie^  that  in  discourse  be- 
tween him  and  tfie  prisoner,  he  justified  the 
frooeedings  of  the  pariiaroent  in  1640,  at  which 
Che  witness  wondered ;  and  said,  How  could  he 
justify  thiU^liament  that  raised  the  rebellion, 
nod  cut  off  the  kmff's  head  P  To  which  the 
prisoner  replied,  l%at  that  parliament  had 
done  nodiin^  but  what  they  had  just  cause  for, 
and  that  the  parliament  which  sat  last  at  West- 
minster was  of  the  8ameo|Hnion  ;  that  he  called 
the  prisoner  Colonel  in  mockery  ;  who  replied. 
Mock  not,  I  may  be  one  in  a  Htdetime. 

Sir  William  Jennings  swore  as  to  the  fight- 
ing with  Fitzgerald,  and  th«  wofds  about  his 
deeding. 

For  the  Priscmer. 

Hickman  said  he  heard  Haynes  swear, 
God  damn  him,  he  cared  not  what  he  swore, 
nor  whom  he  swore  agunst,  for  it  was 
his  trade  to  get  money  by  swearing.  Mrs. 
OUrer  said,  Haynes  writ  a  letter  in  her 
Ikther's  name  uuGnown  to  her  fttber.  Mrs. 
HaQ  said,  she  heard  Haynes  own  that 
tie  was  empk>yed  to  put  a  plot  on  the  dis- 
•entin^-protcstants.  Mrs.  Richards  said,  she 
beard  Ikim  say  the  same  thing.  Whak^said, 
Haynes  stole  a  silver  tankard  from  him.  Lui^ 
naio,  Haynes  said  the  parliament  were  a  com- 
pany of  roffues  for  not  giying  the  king  money, 
hut  bawouM  help  the  king  to  money  enough 
ont  of  the  fanatics  estates.  Oates  said,  Tur- 
faerrile  said,  a  little  before  the  witnesses  were 
awom  at  the  Old  Bailey,  that  he  was  not  a 
witncM  against  ihe  prisoner,  nor  could  give  any 
evidence  a^nst  him  ;  and  after  he  came  from 
Osd^brd,  he  said,  he  had  been  sworn  before  the 
Grand- Jury  against  the  prisoner,  and  said,  the 
IMTOtestant  citizens  had  deserted  him,  and  God 
damn  him,  he  would  not  starve.  That  John 
iSmith  said,  Qod  damn  him,  he  would  have 
Colledge's  bk)od.  That  he  beard  Dugdale  say, 
that  he  knew  nothing  against  any  pr^estant  m 
Bngtand  ;  and  being  taxed  that  be  had  gone 
against  his  conscience  in  his  evidence,  he  said 
it  wafrlong  of  Cokmel  Warcup,  for  he  could 
Mt  no  money  else  :  that  he  had  given  out  that 
he  had  been  poisoned,  whereas  in  tmth  it  was  a 
€Jap.-  Bbikesaid,  that  Smith  told  him  Haynes's 
discovery  was  a  sham  plot,  a  meal-tub  plot. 

BolroD  said  Bmtth  would- have  had  bim  given 
/evidenee  against  sir  John  Brooks,  tliat  sir  John 
•hould  say  there  would  be  cutting  of  throats  at 
Oxford,  and  tliat  the  pariiament-men  went  pro* 
<vided  with  four,  five,  six,  or  ten  men  a  piece ; 
«tid  that  there,  was  a  consult  at  Grantliam, 
wherein  it  ivas  resolved,  that  it'  was  better  to 
s«iffe  the  king  than  let  liim  go^  whereas  be  knew 
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of  no  such  thing:  that  he  would  hsf«  Bohmf 
to  be  a  witness  against  CoUedge,  and  told  him 
what  he  should  say,  lest  they  should  disagree 
in thev evidence;  thai  he  heard  Haynes  say, 
he  knew  nothing  of  a  popish  or  presbyteriaa 
plot ;  but  if  he  were  to  be  an  evidence,  he 
cared  not  what  he  swore,  but  would  swear  any 
thing  to  ^  money.  Mowbray  said.  Smith 
tempted  him  to  be  a  watness  against  Cottedge, 
and  was  inquisitive  to  know  what  discourse 
passed  betwixt  him  and  my  lord  Fairficx,  sir 
John  Hewly,  and  Mr.  Stem,  on  the  road  ;  and 
said,  that  if  the  pariiament  would  not  give  the 
king  money,  and  stood  on  the  bill  of  excluskm, 
that  vrasnretenoe  enough  to  swear  a  design  to 
seiae  the  kin^  at  Oxfiyrd. 

Everardsaid,  Smith  lold  him  he  knew  of  no 
Presbyterian  or  I'rotestant  plot,  and  said,  justk» 
Warcnp  would  have  persuaded  him  to  swear 
against  some  Lords  a  Presbyterian  plot,  but  bd 
Imew  of  none ;  He  said  Haynes  told  him  it 
was  necessity,  and  hard  pay  drove  him  to  speak 
any  thing  against  Uie  protestantS;  and  being 
questional  bow  his  testimony  agreed  with  what 
he  formeriy  said,  answered,  he  would  not  say 
much  to  excuse  himself ;  his  wife  was  reduced 
to  that  neoessiiy,  that  she  begged  at  Rouse's 
door,  and  mere  necessity  drove  him  to  it,  and 
self-preservatkm,  fbr  he  was  brought  in  guilty 
when  he  was  taken  up,  and  was  obliged  to  do 
something  to  save  his  life,  and  that  it  was  a 
jndgment upon  the  king  or  people;  the  Irish- 
men's swearing  against  them  was  justly  falleti 
on  them,  for  outing  the  Irish  of  their  estates. 

Parkhurst  and  Symons  said,  they  had  seen 
atColledffe's  bouse  his  arms,  about- the  latter 
end  of  November.  Yates  said,  Dngdale  be* 
spoke  a  pistol  of  him  for  Coliedge,  which  he 
promised  to  give  Colledee.  And  upon  discourse 
some  time  aKer  the  Oxford  parliament,  Yatea 
said,  Coliedge  was  a  vety  nonest  man,  and 
stood  up  fi^r  the  good  of  the  long  and  govern* 
ment  Yes,  said  Dugdale,  I  Mieve  he  does^ 
and  I  know  nothing  to  the  c5ontrary*  ]>eacoQ 
aiid  Whitaker  sdd  they  knew  Collctlge  was  bred 
a  protestant,  and  went  to  church,  and  never  to  m 
conventicle  that  they  knew  of,  and  thought  him 
an  honest  man.  Net^l,  Itimington,  Janner, 
and  Norris,  to  the  same  purpose ;  and  Norris, 
that  Smith  (in  company  where  was  discourse  of 
thejpuliaineiit-men's  being  agreed  to  go  to  Ox- 
fbrtf,  said  he  hoped  they  would  be  well  pro* 
vided  to  go,  if  they  did  go:  El.  Hunt  said  a 
porter,  in  her  master's  absence^  brought  the. 
prints  taken  in  Colledge's  house  eight  weeks 
oefore ;  and  said,  Dugdale  told  her,  af^er  her 
master  was  in  prison,  he  did  notbdieve  CoUedge 
had  any  more  b|riN|  in  any  conspiracy  sgainst 
his  majesty  than' the  child  unborn  :  and  he  had 
as  lieve  have  given  an  hundred  jpounds  he  had 
never  spoke  wnat  he  had ;  and  that  he  had  no- 
thing to  say  against  her  masteri  which  woukl 
touch  his  life. 

Having  summed  up  all  the  material  part  af 
the  evidence  in  order  it  was  giren,  for  or  againM: 
the  prisoner ;  let  us  see  whether,  upon  thf 
whole,  an  honest  understanding  juqr  eooM^ 
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withagoodcodteieDoe,  have  sifcn  the  refdid 
the  then  inr^r  did ;  or  wbeUier  an  tipw hi 
court  could,  with  a  good  couicience  hayedechr- 
€d  they  were  well  satisfied  in  the  verdict  ffiyeOi 
as  aU  the  four  jud^  in  that  case  did,  tbouffh 
ti^e  cbiel'  justice  North  only  spoke  the  words. 
And  though  it  is  too  late  to  advantage  the  de- 
•noed,  yet  it  wili  do^  right  to  the  memory  of 
the  raanr,  to  whose  deiArous  management  on 
his  trial,  many  now  alive  owe  the  continuance 
oi'  thdr  lives  to  this  day.  It  was  not  their  in- 
nocence protected  the  lord  FairfajK,  sir  M^n 
firooks,  and  many  others  before-meolioned, 
and  many  not  named  in  the  trial,  butCoUed^*s 
baffling  that  crew  of  witnesses,  and  so  plawly 
detecting  their  falshood,  that  the  king's  counsel 
never  durst  play  them  ata:ty  other  person  but 
the  earl  of  Hhattebury,  as  shall  be  shewn  ; 
and  tailing  there  they  were  paid  off,  and  va- 
nished, and  never  did  more  harm  visibly  ;  what 
under-hand  practices  they  might  be  afterwards 
guilty  of,  I  Know  not. 

Yfho  could  believe  any  one  of  those  four 
witnesses,  Dugdale,  Haynes,  Turbervile,  and 
Smith,  if  it  were  tor  no  other  reason  than  the 
improbability  of  the  tiling  ;  for  (as  CoUedge 
said)  was  it  probable  he  should  trust  things  of 
that  nature  with  papists,  who  had  broke  their 
faith  with  their  own  paity,  who  could  lay  grea- 
ter obligations  of  secrecy  upon  them  than  he 
was  able  to  do  ?  That  he,  a  Protestant,  should 
trust  people  who  had  been  employed  to  cut  Ph>- 
testants'  throats  ?  And  neither  of  them  ever 
discovered  any  of  the  tilings  they  swore,  till 
after  the  Oxford  parliament,  though  most  of 
them  were  pretended  to  be  spoken  and  tran- 
•aoted  before. 

Who  could  believe  Dugdale  in  any  of  his 
evidence  against  the  prisoner,  when  Gates  tes- 
tified against  him,  that  he  said  he  knew  no- 
thing against  any  Protestants  .  in  England  ? 
And  bein^  taxed  by  Oates,  that  he  had  gone 
against  his  oonscKuoeinhis  evidence  against 
Colledge  to  the  grand  jury  at  London,  he  said, 
It  was  lung  of  colonel  Warcup,  tor  he  could 
get  no  money  else  ;  which  is  a  plain  confes- 
sion he  had  s^iom  wrong,  and  of  the  cause  for 
which  he  did  it,  and  of  the  person  who  -tn- 
ducrdhim  to  do  it.  That  he  had  given  out 
that  he  was  poisoned,  whereas  his  disease  was 
a  clap :  wliich  was  an  ill  thin^  in  him,  as  it  im- 
plied a  charge  of  inusoning  him  on  oth^  per- 
sons. And  when  Elizabeth  Hunt  testified 
against  him,  that  he  said,  after  Colledge  was  in 
prisou,  that  he  did  not  believe  Colledge  had  any 
more  hand  in  any  conspiracy  against  the  king 
than  the  child  unborn ;  and  that  he  had  as  lieve 
havcgitenan  hundred  pounds  he  had  never 
spoken  what  he  had ;  and  tliat  he  had  nothing 
Co  say  against  College  which  could  tonch  his 
life ;  And  Mhen  Yates  testified  against  him, 
that  when  Yates  said  Colledge  was  an  honest 
man,  ami  stood  up  for  the  good  of  the  king  and 

Soveromeut ;  Yes,  said  Dugdale,  I  believe  he 
oes,  and  I  know  nothing  to  the  oontraiy. 
Who  could  belieye  Haynes  in  any  part  of  huj 
evidensa  against  the  prisoner,  when  airs.  Hal) 


and  Mrs.  Richards  said,  he  owned  he  was  ena-- 
ployed  to  put  a  plot  upon  the  dissenting  Pr»- 
testants?  \Vhen  Whaley  testified  against  hiai 
that  he  was  a  thief,  and  had  stole  Whaley'n 
tankard  ?  When  IjUu  testified  that  Haynes  said 
the  parliament  were  a  company  of  rogues  finr  not 
giviug  the  king  money ;  ]^ut  lie  would  help  the 
king  to  money  enou^  out  of  the  fimaticn 
estates?  When  tlickmao  testified  against  him  hm 
heard  him  say,  Goddamn  him,  he  cared  notvriiat 
he  swore,  nor  against  whom  he  swore,  for  it  was 
his  trade  to  get  money  by  swearing  ?  When 
Mrs.  Oliver  said,  that  he  had  writ  a  letter  in 
her  father's  name,  without  her  father's  know- 
ledge? When  Bolron  testified  against  faim, 
that  he  said  he  knew  nothing  of  a  Popish  ov  a 
Presbyterian  Plot,  but  if  he  were  to  be  an  evi* 
dence,  he  cared  not  what  lie  swore,  but  would 
swear  any  thing  to  get  money  ?  W  hen  E verard 
testified  against  him,  that  lie  said,  NeoessiCy 
and  hard  pay  drove  him  to  say  any  thing  a^in^ 
the  Protestants ;  and  being  taxed  that  his  evi- 
dence against  Colledge  agi*eed  not  witii  what  hm 
had  formerly  said,  he  said  he  could  not  excuse  it, 
but  his  poverty  and  self-preservation  drove  him 
to  it  ?  Which  was  a  plain  confe^ion  of  the  lab- 
hood  of  his  evidence,  and  of  the  reason  of  it ; 
and  added,  it  was  a  iudgment  upon  the  king 
or  people,  the  Irishmen's  swearing  against 
them,  tor  outing  the  Irish  of  their  estates :  ' 
which  can  have  no  other  sense,  than  thelrish- 
men's  forswearing  themselves  against  tbeEng* 
lish  was  a  judgment,  &c. 

How  could  Turbervile  be  believed  in  any  part 
of  his  evidence  a^^aintt  Colledge,  when  Oates 
testified  a^nst  hun,  that  he  raid,  a  little  be- 
fore the  witnesses  were  sworn  against  Colledge 
at  the  Old- Bailey,  that  he  was  not  a  wltnesa 
against  him,  nor  could  give  any  evidence 
against  liim;  and  yet  afterwards,  at  Oxon, 
Turbervile  told  him  be  had  sworn  against  Col- 
ledge to  the  grand-jury,  and  said,  the  Protes- 
tant citizens  bad  deserted  him,  and  God  damn 
him,  he  would  not  starve:  which  words,  I 
think,  need  no  explanation. 

And  bstly,  bow  could  Smith  be  believed  in 
any  part  ot  his  evidence  against  the  prisoner, 
when  it  was  testified  a^nst  him  by  Blake, 
that  he  said  Haynes's  discovery  was  a  Sham- 
Plot,  a  Meal-Tub-Plot  ?  The  meaninjg^of  the 
words,  1  think,  are  well-known:  lliat  ht 
would  have  had  Bolron  swear  against  sir  John 
Broolpi,  the  lord  Shaftesbury,  and  Colled^, 
things  of  which  he  knew  notninff,  andiold  him 
what  he  should  swear,  lest  they  should  disagree 
in  tlieir  evidence.  When  it  was  testified  against 
him  by  Oates,  that  he  said  God  danyi  him,  he 
would  have  Colledgse's  blood  ?  when  it  was 
testified  asninst  him  by  Mowbray,  that  he 
tempted  MoBhray,  to  be  a  witness  against 
Colled^  and  sir  John  Brooks,  and  was  very 
inquisitive  to  know  what  discourse  he  had  with 
the  lord  Fairfax,  sir  John  Hewley,  and  Mr. 
Stern,  on  the  road  to  Oxon;  and  said,  if  tli« 
parliament  did  not  gi^'e  the  king,  money,  but 
stood  on  the  bill  of  Exclusion,  tliat  was  pre^ 
tenoe  enough  to  swear  a  deagn  to  seize  th* 
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kinfif  at  Oxoo  ?    when  Everard    and   many  that  the  prisoner  in  this  c^e  whs  inhobeot,  and 

fibers  testified  be  said  he  knew  «f  no  Pres^y-  yet  that  alone,  without  producing  ft  witness  to 

teriaik  or  Protestant  Plot.     Now,  if  Colledgt*'s  prove  bis  innocence,  would  have  «tood  hitn  biit 

witnesaes  were  credited,  it  was  impossible fthe  in  little  stead ;  and  how  could  he  have  knoviia 


king's  witnesses  could  bo  creditecl ;  that  was 
|tf  reed  by  the  court  to  be  true  upon  the  trkil. 
Tke  answer  on  the  trial  was,  that  the  king's 
witnesses  were  on  their  oaths,  the  prisoner's 
were  not ;  which  was  a  reason  in  words,  but 
not  io.  sense. 

And  surely  what  CoUedge  said  on  that  mat- 
ter, without  any  knowledge  in  tke  law,  cannot 
be  answered.  It  is  not  iair  dealing,  said  he, 
with  a  man  for  his  hte,  because  the  witnesses 
against  him,  upon  their  oaths,  deny  the  thing's 
the  witnesses  for  him  prove ;  therefore  the  wit- 
nesses against  Lim  must  be  beheved,  and  the 
witnesses  for  him  disbelieved,  when  yet  the 
witnesses  for  him  were  ready,  on  their  oaths,  to 
maintain  what  they  said  ibrhim. 

Nor  is  the  law  so :  tor  taking  the  law  to  be, 
that  a. witness  tor  the  prisoner  shall  not  be 
sworn,  which  is  only  made  good  by  practice  ; 
the  same  law,  that  is  to  say  practice,  is  that  a 
witness  without  oath,  for*  the  prisoner,  is  of 
equal  credit  with  tlie  witness  against  him  upon 
oatby  and  none  can  shew  the  contrary  till  of 
late  days. 

To  give  one  example  of  many,  where  it  was 
necessary  for  the  prisoner  to  produce  a  witness 
to  prove  his  innocaicy,  and  where  the  witness 
for  hixn  was  as  much  believed  as  the  witness 
against  him :  There  was  a  per8on,-who6e  name 
1  do  not  remember,  arraigned  (at  the  same 
time  that  an  indictment  of  high  treason  was 
endeavoured  to  be  found  against  the'  k>rd 
Sbaflesbury)  for  robbing  an<ither  of  money,  and 
of  a  hired  horse,  of  which  like^^ise  the  person 
was  robbed.  The  robbmg  of  the  money  and  a 
horse  was  proved  by  himself,  and  several 
others;  but  that  the  prisoner  wab  the  person 
that  committed  the  robbery,  none  positively 
swore  but  the  person  robbed;  who  likewise 
swore^  that  the  horse  on  which  the  prisoner 
was  taken,  was  the  horse  taken  from  him ; 
against  which  the  prisoner  proved,  by  the  per- 
aoB  of  whom  the  horse  was  agreed  to  be  hired, 
that  the  horse  the  prisoner  was  taken  upon,  was 
not  the  horse  he  k^to  hire  to  the  person  robbed ; 
whereupon  the  prisoner  was  acquitted;  and 
yet  the  prisoner's  witness  was  not  on  his  oath, 
suid  the  persou  robbed  was  on  his  oath :  which, 
besides  that  it  proves  the  matter  for  which  it  is 
brought,  shews  the  foU;^',  as  well  as  injustice  of 
the  practice  of  imprisoning  men^  without  letting 
them  know  for  what,  and  without  confronting 
them  with  the  witnesses  against  tliein,  i^n  the 
commitment.  For  how  could  this  man  have 
known  what  witnesses  to  produce,  imli«s  he 
had  known  what  in  particular  he  was  indicted 
for  ?  And  how  could  he  have  sent  to  such  ivit* 
nesses,  unless  he  had  had  the  hberty  of  sending 
to  ike  persons  who  were  to  be  witnesses  for 
Ivm  P  And  it  shews  the  folly  of  tliose  sayings, 
that  a  wan's  innocence  must  defend  him,  and 
tliat  the  evidence  against  the  prisoner  must  be 
flsdearasthesmiatAiQou-day.    Aliwiliagree 


what  sort  of  evidence  to  have  ready,  unless  he 
knew  what  he  was  accused  of? 

I  do  not  mean  what  crime  he  was  accused  of, 
as  treason,  murder,  robbery,  theft,  or  any  other 
crime ;  but  unless  he  knew  the  person  robbed^ 
when,  where,  and  other  circurastances;  which. 
Shy  some,  is  not  to  be  permitted  in  prosecu- 
tions of  high  ^treason ;  ror  if  so,  then  no  man 
shall  be  hanged  for  high-treason  ;  unless  there 
was  as  strong  proof  against  him,  as  is  required 
in  any  indictment  of  any  capital  matter :  and 
that,  they  say,  is  not  to-be  expected  in  trea- 
wa  ;  for  no  man  will  call  two  witnesses  to  be 
evidences  of  his  words  or  actions,  being  oveit- 
acts  of  his  design  of  high  -treason .  The  objiec- 
tion  is  too  firaiish  to  be  answered ;  Ihr  it  is 
neither  better  nor  #orse,  than  that  if  a  man 
shall  not  be  hanged  for  treason  without  evi- 
dence, he  shall  never  be  hanged  for  treason  ; 
for  no  evidence,  and  evidence  which  the  law- 
r^ecis,  is  the  same  in  sense,  though  different 
in  words :  and  as  the  intent  of  the  mind  is  dif- 
ficnlt  to  prove  on  the  part  of  the  king,  so  is  the 
prisoner's  part  of  producing  counter-evidence 
much  more  difficult;  and  therefore  the  law 
hath  taken  oare,  by  iiae  statute  of  Edward  the 
thkd,  that  the  intent  shall  be  proved  by  an 
overt-act;  and  by  the  statute  of  Edward  the 
6th,  that  that  overt-act  shall  be  proved  by  two 
witnesses.  And  therefore,  since  the  Iftw  hath 
taken  care  that  there  shall  be  a  stricter  proof 
in  high-treason  than  in  any  other  crimo,  for 
the  judges  to  say  a  less  proof  may  be  admitted 
to  convict  one  of  high-treason  than  of  any 
other  crime,  is  very  ridiculous ;  unless  they 
will  at  the  same  time  say,  that  the  parliaineiiC 
who  made  those  statutes,  were  men  of  little 
understanding,  and  not  to  be  regarded.  And 
certainly,  it  was  a  good  counter-evidence 
which  was  given  in  bemilf  of  the  prisonei',  bv 
some  witnesses,  though  slighted  by  tlie  court, 
and  not  permitted  by  the  court  to  be  given  by 
others,  tnat  there  were  great  endeavours  to 
set  up  sham  plots,  and  charge  the  Protestants 
with  them  :  For  let  any  one  shew  me  a  reason, 
why  the  evidence  of  sham  plots,  though  they 
do  not  immediately  concern  the  prisoner,  is 
not  as  good  evidence  for  him,  as  the  evidence 
of  a  re^  plot,  in  whii^h  he  was  not  concerned, 
is  against  him.  The  last  was  permitted  to  be 
given  in  evideiice  against  my  lord  Russel,  col. 
hidaey,  and  others ;  thougli  tlie  first  w^  not 
permitted  to  mway  witnesses  in  tliis  trial,  and 
It  was  a  material  objection  which  Colleilge 
made,  That  there  was  no'  proof  of  any  persons 
lidng  concerned  with  him  in  the  dci»ign  of 
seizing  the  king. 

It  was  an  unadvised  answer  the  court  ^ave,  . 
that  he  akme  might  be  so  vaiii  as  to  design  it 
alone:  For  if  from  tlience  an  inference  is  made, 
as  was  insinuated  by  the  court  to  thejury,'tliat 
tberetbre  he  did  alone  design  it,  it  was  an  evi- 
dence of  his  being  a  madman,  not  a  traitor. 


N. 
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Had  the  eFideoce  been  of  the  nuBchiefiDg  the 
idng  by  metna  which  a  nngle  person  is  capable 
of  using,  as  stabbing,  shooting,  and  the  like, 
the  matter  is  not  impossible ;  but  it  being  by 
means  which  it  is  impossible  for  a  single  person 
to  execute,  it  carries  such  disbeliet  with  it, 
thai  it  is  impossible  to  find  a  man  in  bis  senses 
«t  the  same  tmie  guilty  of  it.  And  a  man  that 
is  mm  c4fmpoi  mentii^  if  my  lords  Ck>ke^  and 
Halet  are  to  be  believed,  cannot  be  gniHy  of 
high-treason  within  that  branch  of  the  st^ote, 
compassing  and  imagining,  &c, 

Itis  true,  a  madoMn  may  be  guihy  of  trea- 
son, in  attempting  the  king  s  person ;  but  for 
that  he  is  no  more  said  to  be  punished,  than 
beasts  of  pl^y  are  when  killed ;  which  are  more 
wp%Ay  said  to  be  destroyed  than  punished  for 
the  biiolic  good.  But  if  so  good  a  counter- 
proof  in  Coiledge's  case  was  iK>t  made,  as 
ought  to  have  b^n,  some  aUowanoes  ought  to 
heinade  for  the  priaoner's  ignuranee  of  what  he 
vas  accused  of,  his  usage  and  strict  imprison- 
meat  before  his  trial,  m  ruffling  him  just  be- 
Ave  his  trial  in  the  manner  before  declared,  the 
^spririiv  him  of  his  notes,  the  giving  an  evi- 
deiice  oTmany  hours  long  against  him,  before 
be  was  permitted  to  answer  any  part  of  it.  And 
the  use  of  pen,  ink,  and  paper  was  but  of  little 
advantage  to  him ;  for  a  man  that  hath  not  been 
used  to  dp  it,  cannot  take  notes  of  any  use. 
And  in  truth,  he  complained  he  had  not  taken 
notes  of  half  sakl,  but  relied  on  the  conrttodo 
him  justice  in  summing  up  the  evidences ; 
which  they  promised  to  do,  but  broke  their 
words. 

It  must  likewise  be  considered,  that  the  con- 
oem  a  man  hath  upon  him,  when  he  is  upon 
trial  for  his  life,  is  so  far  from  fortifying,  that 
it  weakens  his  memory :  Besides,  the  foul 
praotiGe,  without  any  remorse,  put  upon  him 
and  his  witnesses ;  some  of  them  immiwned, 
that  he  could  not  bare  them  at  the  trial  $  others 
80  threatened,  that  they  durst  not  appear  for 
him,  and  the  cry  of  the  auditory  a^nst  him 
and  his  witnesses,  were  mighty  discourage- 
ments. All  these  things  being  considered, 
how  could  my  understanding  jury  take  it  on 
their  oaths,  lliat  the  evidence  against  the  pri- 
soner, of  a  design  to  seize  the  King,  flee,  was 
as  clear  as  the  sun  at  noon  -day  ? 

As  for  the  evidence  whkh  Nr.  Hasten  gave, 
if  it  were  true,  it  was  n<^  evidence  of  treason  ; 
an  erroneous  opinion  may  make  an  heretic,  but 
not  a  traitor :  it  is  a  yery  distant  consequence, 
that  because  he  affiimed  that  the  parfiament 
in  40  had  done  nothing  but  what  was  just  in 
respect  of  king  Charies  3ie  first,  therefore  the 
prisoner  was  guilty  of  a  design  against  king 
Charles  the  second :  Besides,  that  in  all  pro- 
bafaUityf  though  Mr.  Masters  might  inveurh 
against  the  parliament,  Colledge  might  only 
justify  them  by  throwing  the  ill  things  done  in 
that  time  upon  the  papists,  as  Colledge  in  his 

*  3  Inst.  4. 6.    4  Co.  Rep.  184,  b. 
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defenee  says ;  and  Mr.  Blasters,  aHer  nrndb 
pumping,  recoUeded  himself  and  said  ke 
thought  the  prisoner  said,  the  panistshada  haad 
in  those  things;  which  proved  the  troth  of 
Coiledge's  assertion. 

As  for  the  eviilence  of  Coiledge's  saying  hm 
might  be  a  colonel  in  timej  if  he  hqiedl 
for  whit  he  said,  it  was  no  crime,  or  proo# 
•fa  crime,  it  is  no  more  than  what  every  sol^ 
dier  hopes  for,  and  he  himself  had  been  one. 

As  for  the  evidence  of  Atterbivy,  Sawel,  wnA 
Stevens,  of  their  seising  the  picturai ;  admil 
they  swore  true,  it  did  not  amount  to  the  proof 


of  the  treason  in  the  indictment,,  or  cf  uw 
of  treason :  and  yet  ii  CoUedge's  naid  said 
true,  it  looks  as  ir  the  finders  or  some  ether 
person  sent  them  to  Cidledge's  house,  in  order 
to  find  them  there. 

Ofall  sorts  of  evidence,  the  findinffp^ers 
in  a  person's  possession  is  the  weakest,  becMSfr 
no  person  can  secure  himself  against  designs 
upon  him  in  that  kmd.  And  after  Danger- 
field's  design  upon  colonel  Manseft,  and  the 
evidence  in  rkzharris's  trial,  that  the  design  of 
that  pamphlet  was  to  conToy  oofNes  of  it  intit 
some  members  of  parliament's  podcelSy  ami 
then  seize  them,  that  piece  of  evidence  ei^t 
to  have  been  spared,  till  those  and  other  prac- 
tices of  the  like  kind  had  been  forj(OtieA. 

The  htft  witness  was  sir  William  Jennings* 
of  Coiledge's  saying  he  had  kist  the  first  Uoeil 
in  thecanse,  but  it  would  not  be  long  before 
more  wouMbe hist;  what  wis  that  vmre,  dna 
that  he  thought  mote  would  be  tost  in  the 
cause,  which  he  inteipreled  the  Protestant 
cause?  Suppose  he  diought  so  without  reason, 
and  was  mistoken,  where  was  the  ctime  ?  But 
if  he  thought  so  upon  good  reason,  and  good 
reason  he  Md  to  think  so,  there  was  no  pretenen 
of  a  crime  in  it  I  believe  most  men  thovght 
as  Colledge  did,  from  tiie  time  of  the  busiMas 
of  Fitsharris  ;  and  what  imputatioa  was  it  to 
him  ?  Why  were  not  dl  the  expresstons  he 
used  in  his  trial  as  good  evidence  against  hhn 
as  that  saymg  f  For  he  then  said,  it  was  an 
h<Hiid  conspuaoy  to  tidm  away  his  life,  and 
would  not  stop  at  Um,  for  it  was  agsJnst  afl 
the  Protestants  of  England,  and  &e  Uke ; 
which  was  hb  opmion,  and  after-times  shewed 
him  a  true  prophet. 

One  thing  was  rery  dishonestljr  insuraated, 
that  the  prisoner  was  a  papist,  which  was  only 
to  inoense  the  jury  against  him,  and  it  had  its 
effect ;  whereas  it  was  very  plain  that  he  was 
a  Protestsnt,  though  perhaps  a  dissenter,  and 
therefinre  had  not  lately  come  to  the  pnbfie 
diureh ;  and  under  that  notion  the  papists  and 
some  PjTOtestants  were  contented  that  dissenters 
should  be  punished  as  papists ;  yet  if  they 
could  have  proved  him  apapist,  no  doubt  they 
would  have  done  it,  for  the  destruction  of  die 
man  was  the  design  of  the  prosecution,  and  it 
mattered  not  tor  what  treason  he  was  convicted, 
so  he  was  convicted.  And  he  himself  save  a 
pret^  sort  of  evidence  against  himsdtj  if  thev 
could  have  proved  him  a  papist :  he  proved, 
andconfossed,  he  was  edimted  a.  Protestant ;- 
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•ad  if  they  could  hive  proved  him  reconciled 
to  die  Popish  refigion,  which  was  treason,  be 
helped  them  a  great  deal  in  their  proofs  :  it 
was  therefore  Tery  disingenuous,  in  the  chief 
justice  to  reproach  him  at  his  condemnation, 
that  he  had  not  made  that  proof  of  his  religion 
as  it  was  expected,  when  his  religion  was  not 
the  matter  oi  which  he  was  indicted  ;  that  was 
slily  insinuated  to  exasperate,  and  no  proof 
pretended  to  be  made  of  his  being  a  papist. 
But  he  had  more  reason  to  complain  of  tne  in- 
justice oi'  the  Court  in  summing  up  the  e?i- 
dence,  who  did  it  in  such  a  manner,  that  if  they 
had  been  eounsd  for  the  prisoner,  as  they  pre- 
tended, they  would  have  been  justly  suspected 
to  have  taken  a  fee  of  the  other  side  to  betray 
their  cheat. 

For,  as  CoUedse  readily  said,  if  the  chief, 
justice  had  looked  on  his  notes,  he  would  have 
firand  more  evidence  against  Turbend^  and 
Ihigdak,  than  he  had  rented.  And  it  was  a 
lame  excuse  for  the  chief  justice  to  say,  he 
referred  it  to  the  memory  ot  the  jury,  tor  he 
could  not  remember  more ;  when,  as  I  dare 
say,  alter  about  thirteen  hours  evidence,  the 
jury  remembered  no  mere,  thivn  that  they  were 
to  tind  him  Guiky. 

The  truth  is,  upon  the  whole,  what  Colledge 
said  was  true  ;  they  took  away  aU  helps  from 
him  fer  defending  himself,  and  therefore  they 
had  as  geod  have  condemned  him  without  a 
triaL  Notwithstandii^  all  which,  the  courage 
of  the  inaa  never  feinted,  but  after  he  was 
coodemowd,  boldly  aalwd,  when  he  wa6  to  be 
executed  ?  To  which  the  lord  chief  jwtice  re* 
phed,  it  depended  on  the  king's  pleasure  ;  but 
smoothly  Mid,  in  those  eases  or  high  treason 
they  did  not  use  to  precipitate  the  ejtecution,  it 
shonki  net  be  ao  suaden  Uit  that  he  should  h^ve 
notice  to  prepare  himself.  And  in  truth  he 
hadl  from  the  18th,  on  which  he  was  con- 
^iemned,  to  prepare  himself,  to  the  31st  of 
August  1681,  on  which  he  was  executed  ;  a 
mum  longer  time  than  was  allowed  my  lord 
Aussel,  or  Mr.  Gonish,  and  numy  others. 
And  the  true  reason  of  so  Wng  a  reprieve,  was 
lo  see  how  the  natkm  wovM  digest  the  matter, 
and  whether  ^  man  by  the  terrorof  death 
could  be  prevailed  upon  to  become  a  tool  to  de- 
i^roy  other  innooents :  but  when  it  was  feimd 
that  the  people  were  quieti  and  thi^  tte  pnaoDflr 


could  not  be  prevailed  upon  to  do  an  ill 
to  save  his  hfe,  his  execution  was  ordered^ 
yet  as  a  shew  of  mercy,  his  qoartais  were  per« 
mitted  to  be  buried  ;  a  favour  he  slighted,  with 
sayiug  that  be  car^  not  whether  he  was  eaten 
un  with  flies  or  worms.  Tlie  same  favour  was 
iikewiae  shewed  Fitzharris,  but  the  true  reason 
of  both  was,  that  they  bad  a  mind  that  the 
triab  and  pi^etended  crimes,  for  which'  Fits- 
hairisand  Colledffe  were  condemned,  shouki 
be  forgotten;  which  would  not  be  so  soon 
done,  ff' their  quarters  were  always  exposed  to 
view.  But  though  all  people  were  quiet,  yd 
there  was  great  grumbling,  and  most  honest 
mon  weiBuraid  ;  and  the  constancy  of  Col« 
ledge  at  his  execution  was  such,  that  it  made 
the  most  violent  agabst  him  rdent. 

The  audior  of  the  Critical  Review  of  the 
State  Trials,  in  justification  vf  these  prooeed* 
ings  a<^inst  CoMedge,  or  rather,  perhaps,  by 
way  of  set-off  to  them,  alleges  the  parliament^ 
Ordmance  of  1649  making  words  Treason^ 
This  Ordinance  is  cap.  44  of  that  year,  and  it 
enacts,  **  That  if  any  person  shall  malidousljf 
or  advisedly  publidi,  by  writing,  printing,  er 
openly  declaring  that  the  government  wm 
tyrannical,  usurped  or  unlawful,  or  that  the 
Common^.in  Parhament  assembled  were  net 
the  supreme  authority  of  the  naitioii,  ^frerf 
such  onence  shonU  be  sludged  to  be  Higfc 
Treason." 

From  N.  Luttrell's  "  Brief  Ifistorical  Be* 
ktion,^  MS.  in  All  Souls'  Library,  Oxf<NDd,  i$ 
appears  that  in  **  JAily,  1682,  lUurs.  Goodvrin^ 
sister  to  Stephen  CoUcdge,  lately  executed  kg 
treason,  was  committed  to  Newjpafee,  an  the 
information  of  her  own  husband,  for  ticasoa  ;** 
and  that,  on  «  Sept.  6th,  Mrs.  Sarah  Goodwin^ 
sister  to  Stephen  CoUedge,  was  tried  for  higl| 
treason,  on  the  testimony  of  her  husband,  for 
treasonable  words  spoke ;  hot  there  being  bq 
other  evidence  against  her,  she  wa|i  dls^ 
charged." 

It  appei^  by  3  Modwi  Sep^  4iil»  thsA  in 
Mich.  Term,  36  Car.  H^  a  pemoo  aoupitted  of 
drinking  to  the  pious  mcnofy  el  CoOed^  wm 
in  the  Court  ot  King'a-Beneh,  aemeneed  ta 
pay  a  fine  of  1,008/.  to  stand  in  thepHkiry,  a^j 
to  find  sureties  fer  his  ^[oo<  behaviour. 
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282.  The  Trial  of  Slingsby  Bethel,*  esq.  at  the  Bridge-House  in 
Southwark,  for  an  Assault  and  Battery  on  Robert  Mason,  at 
the  Election  of  Members  of  Pailianient  for  the  Borough  of 
Southwark:  33  Charles  II.  a.d.  1681. 

Francis  Feirey,  Richard  Fraoklmi^,  Thomas 
Wade,  butcher,  Edw.  Kemp,  ale-draper. 
Being'  sworn,  the  Indirlment  was  read. 

"  TJie  Jurors  for  our  soTereiffn  lord  the 
kinff,  upon  their  oath  do  present,  iBat  8iing«by 
Brthel,  late  of  the  parish  of  8t.  Olave'a  South- 
wark, within  the  town  and  bomngh  aforesaid, 
in  the  county  of  Hurry,  esqube,  on  the  ISth 
day  of  March,  in  the  three  and  thirtieth  3rear 
of  the  king,  with  foi'ce  and  arms  at  the  parish 
aforesaid,  and  within  the  town  and  bofough 
aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  Rfibert  Mason,  at  that  time  one  of  the  ki^t 
wat^men,  in  the  peace  of  God,  and  of  oar  lord 
the  king,  then  and  there  standii^,  did  assaelt 
and  make  a  battery,  and  the  said  Robert  Mason 
then  and  there  most  gfiievously  and  dangerowd^ 
did  beat,  wound,  and  e?il  entreat,  so  that  his 
life  was  greatly  despaired  of,  and  other  enor- 
mities that  then  and  there  he  offered  to,  and 
brought  on  the  said  Robert  Mason  ;  and  that 
the  same  8linnby  Bethel,  then  and  there,  to  wit, 
the  same  12th  day  of  March,  in  the  3drd  year 
aforesaid,  in  the  parish  aforesaid,  in  the  town 
and  borongh  aforesaid,  in  the  presence  and 
hearing  of  ▼eryvany  of  the  subjects  of  our  so- 
vereign lord  the  king,  then  and  there  to  the 
said  Robert  Mason,  he  spake,  uttered,  and  with 
a  loud  voice  decktf^d  and  published  these  pro-* 
voldi^,  threatening,  and  opprobrious  words,  to 
wit,  <  Simh,'  pointuig*  at  the  said  Robert  Ma- 
son, I,  (meaning  hunself,  Slingsby  Bethel) 
*  will  have  your  cdat,'  ^a  certain  doth  coat  of  a 
red  colour,  with  wlu<m  the  said  Robert  Mason 
was  covered,  and  adorned  with  a  certain  badge 
of  our  said  lord  the  king  upon  the  said  coat) 
<  plucked  off  voitf  hack,'  to  the  great  terror,  dis- 
turbance, and  trouble  oJT  divers  of  our  sovereign 
lard's  liege  people  and  subjects,  being  Aen  and 
there  present,  to  the  evil  example  of  all  others 
offendmg  in  theiike  case,  as  also  against  the 
peace,  crown, '  and  dignity,  of  our  sovei'eiga 
lord  the  king,  (Sec. *' 

Mr.  Peasely.  My  lord,  and  you  gentlemen  of 
the  jury,  Slingsby  Bethel,  esq.  stands  indicted, 
for  that  he,  tlie  said  Slinflsby  Bethel,  made  an 
assault  and  battery  on  Robert  Mason :  as  also  for 
menacing  and  threatning  words ;  saying  to  him 
the  said  Robert  Mason,  '  Sirrah,  I  will  have 
your  coat  plucked  off  your  back,'  to  the  great' 
terror  and  damage  of  the  said  Robert  Mason, 
Sec.  to  which  indictment  he  has  pleaded.  Not 
Guilty. 

Mulloy.  My  lord,  and  you  gentlemen  of 
the  jury,  I  am  counsel  for  the  Icing,  against 
Sliiu^y  Bethel,  esq.  who,  upon  the  12th  da^ 
of  March  last,  in  the  SSrd  year  of  the  king,  did 
assauh  Robert  Mason,  one  of  the  king's  water* 


The  Court  being  sat,  the  jury  were  called,  as 
follows :  Edward  Coiling^  ood,  brazier,  Francis 
VVaker,  comb-malcer,  /ebulon  Newington, 
chandler,  alias  Salter,  William  Head,  woollen- 
draper,  Humphry  Kolicrts,  Johu  Allyn,  baker, 
John    Morgan,    grocer,     William     Morrtce, 

*  The  following  character  of  Bethel  is  from 
the  hostile  and  indignant  muse  of  Dry  den  : 

*'  The  wretch  who  Heav*D*s  anointed  dar'd  to  curse ; 

Shimei,  whose  youth  did  early  prumise  brin; 

Of  zeal  to  Ood,  and  hatred  to  his  king, 

Did  wiiely  Aom  expcotive  sins  refrain, 

And  never  broke  the  Sabbath  but  for  gain  ; 

Nor  ever  was  he  known  an  oath  to  vent. 

Or  curse,  nnless  against  the  goveroment. 

Thus,  heaping  wealth  by  the  most  ready  way 

Among  the  Jews,  which  was  to  cheat  and  pray  ; 

Hie  Crty,  to  reward  his  pious  hate 

Against  his  master,  cliose  him  magistrate. 

His  band  a  va»e  of  justice  did  uphold  ; 

His  neck  was  loaded  with  a  chain  of  gold. 

Ooring  his  office  treason  was  no  crime  ; 

The  SOBS  of  Belial  had  a  glorkms  time : 

For  Shimei,  though  not  prodigal  of  pelf, 

Yet  lov'd  his  wicked  neiglibour  as  himself. 

When  two  or  three  were  gathered  to  declaim, 

Asptnst  the  Monarch  of  Jerusalem, 

Shimei  was  always  in  the  midst  of  them  ; 

And  if  they  cara'd  the  king  when  he  was  by, 

Would  rather  curse  than  break  good  company. 

If  any  durst  his  factious  friends  accuse, 

He  pack'd  a  jury  of  dissenting  Jews, 

Whose  felkn^-feeliog  in  the  godly  cause 

Would  free  the  soff 'ring  saint  from  human  lavs  : 

For  laws  are  only  made  to  panish  those 

Who  serve  the  lung,  and  to  protect  his  foes. 

If  any  leisure  time  be  had  ftom  pow'r, 

(Because  'tis  sin  to  misemploy  an  boor) 

His  bus'neas  was,  by  writmg,  to  persuade 

That.kingi  were  naelesi,  and  a  clog  to  trade  : 

And,  that  his  noUe  ilile  he  might  refine, 

Mo  Rachabite  more  shunn'd  the  fumes  of  wine. 

Chasto  were  his  cel^rs,  and  his  ahrieval  board. 

The  grossness  of  a  City-feast  abhorr'd  : 

His  cooks,  with  long  disuse  their  trade  forgot, 

Cool  was  his  kitehen  though  his  brains  were  hot. 

Such  frugal  virtue  malksemay  accuse. 

But  sura  'twas  necessary  to  the  Jews  : 

For  towns,  once  bnmt,  such  magistrates  require, 

As  dare  not  tempt  God's  providence  by  fire. 

With  sp'ritual  food  he  fed  his  servants  well. 

But  free  from  fleeh,  that  nuMle  the  JewsnM  ; 

And  Moses*  laws  be  held  in  more  account. 

For  forty  days  of  fe«ting  in  the  Mount" 

^  In  the  year  1680/  Bethel  and  Cornish 
were  choflen  aheiifis.  The  former  used  to 
walk  about  more  like  a  eomcutter  than  sheriff 
of  London,  He  kept  no  house,  but  lived  upon 
chops ;  whence  it  is  proverbial,  for  not  faastmg, 
to  Bethel  the  City.'^    North's  Ezamen. 


_  ^ — .  »  — 
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jDen,  and  did  injuriously  beat  and  strike  the 
said  Kobert  Mason,  did  give  several  opprobrious 
words,  myiagy  he  would  have  bis  coat  plucked 
off  his  back,  &G.  To  which  he  pleadetb,  Not 
Guilty. 

Mr.  Hoit,  My  lord,  and  you  g^tlemen  of 
the  juiy,  I  am  counsel  for  -the  iun«^,  against 
81ingsby  Bethel,  esq.  you  understand  the  issue 
you  are  to  try,  it  bath  been  opened ;  the  ques- 
tioD  is,  whether  Mr.  H)ing!«by  fiethel  be  guilty 
of  this  battery,  and  the  matter  contained  in  tlie 
indictment,  and  the  aggravating  words  therein 
or  no  ?  The  occasion  was,  that  in  March  last, 
there  was  an  election  for  two  burgesses  to  be 
chosen  to  serve  in  parUament  for  this  borough ; 
this  Robert  Mason  was  desired  to  come  from 
Lambetb,  to  see  whether  any  of  that  parish 
came  to  poll,  which  had  no  right  so  to  do.  The 
competitors  were,  sir  Richaid  How,  captain 
Rich,  Slingsby  Bethel,  and  JBdvvard  Smith, 
esqrs.  Mr.  Slingsby  Bethel  shewed,  at  his  en  • 
trance  into  the  borough,  what  inclination  and 
temper  he  came  with ;  for  his  fulloivcrs,  and 
such  as  came  with  him,  came  with  their  God- 
damme's,  and  several  execrable  oaths  against 
tliose  that  votcfl  against  him  ;  allcr  the  election 
begaD,  and  the  poll  demanded,  truly,  then  Mr. 
Bethel  acted  his  part,  and  took  occasion  to  go  I 
off  from  the  place  where  he  was,  and  strike  se- 
veral persons  that  were  acting  ag-ainst  him,  par- 
ticularly this  Robert  Mason,  fuiding  him  to.be 
against  him,  took  his  cane,  and  knocked  him 
over  the  pate,  and  afterwards  knowing  him  to 
be  the  king^s  waterman,  said  he  deserved  to 
have  his  coat  pluc)ied  over  his  ears :  were  the 
affront  against  bim  as  a  single  person,  it  were 
not  of  so  bad  consequence ;  but  we  are  to  take 
notice  of  the  solemnity  of  the  occasion  of  the 
meeting :  now,  considler  the  occasion,  it  was 
for  the  choosing  of  parliament- men ;  and  had 
it  not  been  for  the  prudence  of  the  waterman, 
in  forbearing  to,  strike  again,  God  knows  the 
effects,  and  what  an  uproar  it  might  have  oc- 
casioned :  but  he  prudently  refrained,  and  took 
his  cotu'se  in  a  legal  way,  and  according  to  tew 
hath  preferred  tnis  indictment  against  Mr. 
Slingsby  Bethel.  Now  though  the  said  Mr. 
Bethel  Me  so  great  a  man,  and  a  person  of  value 
lately  Sheriff  of  the  city  of  Londom  and  he, 
Robert  Mason,  appearing  to  be  but  a  poor  wa- 
terms o,  yet  I  don't  question,  he  viill  find  an 
Emrlisb  jury  to  do  him  right. 

King^s- Counsel.  Call  Mr.  Robert  Mason, 
Arthur    Adams,  Thomas    ^Valbroke,    Griffin 

Meade,  Tho.  Smith,  Alexander  Dory,  

Lowrence. 

Mr.  HuU,  Mason,  What  can  you  say  on  the 
king's  and  your  own  behalf,  concenung  this 
matter  f 

Mason.  I  was  standing  upon  tlie  steps,  by 
the  door  in  the  artillery  ground,  and  Mr.  Be- 
.thel  came  and  gave  me  divers  blows  on  the 
stairs,  knocked  me  with  his  cane,  and  followed 
me  down  beating  of  me,  and  said,  '  Sirrah,  I 
will  have  that  coat  plucked  over  your  ea^ ;' 
and  I  answered,  *  So  you  woukl  my  mas^s 
.t00|  if  you  could.' 


3Ir.  Thompson,  By  whose  solicitation  came 
you  there? 

Mason.  1  was  desired  to  be  there. 

Thompson,  What  did  he  strike  you  also  with 
his  fist? — Mason.  Yes. 

I'hompson.  Where  did  he  hull  you  with  aQ 
his  blows  ? — Mumn,  On  the  breast. 

Thompson.  How  many  blows  ?        .  , 

Mason,  lie  gave  me  twenty  blows  at  least 
I  can  swear  safely;  but  how  numy  more,  I 
know  not. 

Thomuson,  Did  not  you,  before  Mr.  Bethel 
came  there,  interrupt  the  people's  coming  to 
poll,  and  what  did  Mr.  Bethel  say  p 

Mason,  He  asked  what  I  did  there,  and  M 
me  go  down. 

Justice  Pj/rs.  Did  Mr.  Bethel  single  you  out 
from  the  rest  of  the  company  ? 

Mason.  Yes,  he  did. 

King* S' Counsel.  Call  Adams.  Adams,  what 
can  you  say  ?  Did  you  see  Mr.  Bethel  strike 
Mason,  and  what  woixls  did  he  say  ? 

Adams^Jirtit  witness.  There  was  a  tumult 
at  the  stairs,  and  they  calliNl  to  me,  being  con- 
stable, and  when  I  came,  Mr.  Bethel  and  Mason 
were  together,  and  a  great  company  foUowed 
them  ;  1  said,  Sirs,  pray  keep  the  peace ;  and 
1  saw  Mr.  Bethel  ffivehim  two  or  three  shugs, 
and  said,  'Sirrah,!  will  have  your  coat  off 
your  back  i*  and  Mason  answered,  *  Ay  and  so 
you  would  my  master's  too,  if  you  could.' 

Holt.  Adams,  tell  the  court  what  you  think 
would  have  been  the  consequence  if  Masen  had 
struck  i^rain. 

Adams,  It  would  batve  been  of  a  sad  conse«< 
quence. 

HoU.  Wliat  was  Mr.  Bethel's  behavionn 
when  he  entered  into  the  borough  ?  Did  ynu 
see  him  come  into  the  borough? 

Adams,  They  caqne  in  and  cried,  No  Ah- 
horrers,  No  Abhorrers. 

Thompson.  Did  you  hear  Mr.  Bethel  say  so  ( 

Adams.  No. 

Thompson.  Did  you  hearhim  swear  ? 

Adams.  No. 

Thompson.  Who  was  it  that  swore  T. 

HoU.  He  that  rid  first. 

Thompson,  Mason  said,  Mr.  .BethelgaTe  him 
twenty  blows  ;  Did  you  see  it  f 

Adams.  I  was  not  there  all  the  while,.  I  did 
not  see  it. 

Thompson.  Thomas  Walbroke,  what  can  you 
say  to  the  case  ia  hand  ? 

Walbroke.  I  stood  by  the  stairs  when .  Mr. 
Bethel  passed ;  I  saw  Mr.  Bethel  thrust  him 
down  the  stairs,  and  1  said,  *  Robert,  take  care 
what  you  do !  Mr.  Bethel  said  '  Sirrah,  coro« 
down  ;'  Mason  said,  *  I  will  come  when  1  see 
my  own  time,  I  do  nobody  any  hurt:.'  Mr. 
Bethel  answered,  I  *  command  yaa  to  come 
down,'  and  his  answer  was-,  *  I  wdl  when  I  set 
my  own  time.' 

.   Thompspn.  Did.youseenny  bbw  given  by 
Mr.  Bethel? 

Walbroke,  Na  1  saw  none ;  I  won't  swear 
to  any  blows,  but  I  saw  two  or  three  puihaa  ia 
the  breast ;  he.ptiabed  him  hack. 


i' 
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J%4mf9tm,  •  AftdbfUr  xnlmy  Uowt  were  giren, 
ItB,  twenty,  or  how  many  ? 

Watbroke,  I  will  not  antwer  any  thing  con- 
oonungthat.. 

TJumwion,  Upon  the  oatli  yon  bare  taken 
ftengv  t^hink,  ^rou  are  an  honest  man)  had 
the  watermm  this  ooat  on  st  that  time  ?  Or 
bad  he  not  a  campaign  ooat  over  it.. 

WMroke.  He  bad  that  ottt,  bat  I  don't  re- 
tocnber  any  other. 

'  King'sOmnKl  Call  Griffith  Meade.  Give 
tti'aooouiit  of  what  you  can  of  Ibis  matter. 
'. .  Mmde^  I  aaw  a  great  nnmbcr  of  people 
come  10  the  pUice,  and  saw  Mr.  Bethel  gire  him 
^  push,  and  that  was  all. 

Thompton,  What  words  did  yovr bear? 

Mtade^  No  words. 

Thompton.  flow  was  this  man  ck)thed  ? 
Was  he  dothed  with  this  eoat,  or  had  he  aettn- 
pden  eoat  <wer  it  ? 

Meado,  I  cannot  tdl. 

Thompton,  Upon  the  oatii  you  have  taken, 
kawaany  Mews  did  yon  see  gt?en,  because 
Ibavaay  twenty? 

itende.  No  Mows  at  all,  but  a  little  posh. 

Gdl  Tkomnamiih.  (Reappeared.)  What 
AoyoakiMw? 

Smkh,  As  Robert  Mamm  and  myself  stood 
tigcthti,  Mr.  Bethel  oame  round  the  burying- 
plaoe,  and  ho  brought  a  neat  muhitude  of  per- 
aons  with  Mm,  andnd  Mason  come  down  the 
ali^:  Mason  answered,  I  will  come  down 
«nen  I-aea  my  thne..  Mr.  Bethel  said.  If  you 
will  not  come  down,  I  will  have  your  coat 
fbuhed  off  your  badt.  Afterwards  many  words 
passc<L  which  I  cannot  remember,  and  Mr. 
Bathtt  pBsbed  him  on  the  breast. 

Stoon4  CmgrmL  Mr.  Smith,  Pray  gire  the 
court  an  account  of  the  behavioar  of  die  men 
thiifc  ibOowed  Mr.  Bethel :  Did  you  not  see 
Mr.  Bethel  giye  Robert  Mason  a  push,  when 
Wwaa  u  tSs  Arlillciy  gvound  ? 

Smith.  I  saw  none. 

HoU.  What^byao  dilnk-the  conaoquence 
had  been,  if  Mason  had  struck  again  ? 

Smithl  HadhegiveAany-bhy^asain,  I  do 
belieye  a  hundred  and  a  hundrdd  had  been  slain. 
•  ThampMBu  Smith,  prayffVFe  an  aoeount  of 
the  behayiour  of  the-men  SmI  came  with  Mr. 
Btthely^aiid  what  odot  Mann  wore,  and  whe- 
ther he  had  not  a  campaign  coat  on  it  ? 

iSanTA.  Mr,  I  know  not  that,  but  he  had  the 
same  eoat  thenonhia^baflk>wlueb>fae>ha8  .on 


Thmpmm.  Why,whaHBado  you  thmk,  if 
Mason.badstaB«k  Mr.  Bethel,  nwt  it  woukl 
hs?e  mida  aodi  a^grsat  disturbance. 

Smith.  Because  he  was  the  idttg^s  seixvnt. 

iCalt  Aktandm-  Dmy.  Dory,.|[i9e  the  court 
aft  aeoottvt  of  the  matter  in  qucaCiob.  Did  you 
see  Mt^BcUmI  giro  MaaoU'env  bk>wsr 

Dory.  Sir,  Mr.  Bethel  gare  him  soma  jpushas 
iatlwtieaat,and'SaidhawoiiUhaf«  his  ooat 
offhisback^ 

nofUpmm.  HadhotbaaaBi»'Ooatoaaa«ow 

Dory.  1  aaw  the  ai^S|.aai-»»otbnfc 

\ 


Mullmf.  Cafl  Lawrence.  B*  ^ipeared* 
Lawrence,  give  the  oourt  and  jury  ttt  aecomit 
of  what  you  know  of  the  ipiand  between  Mr. 
Bethel  and  Robert  Mason.  Did  you  see  Mr. 
Bethel  give  him  any  blows  ?  And  give  an  ac- 
count or  the  bebavioor  of  Mr.  BoBmI  and  his 
oompany,  when  they  came  into  the  bonmgh. 

Thomp$on.  This  indictroent  is  Ibr  an  aasaolt 
and  bal£ery ;  if  yon  can  give  an  account  of 
that,  do;  bat  not  of  the  behavioor  of  tfaooe  tiiat 
came  with  Mr.  Bethel;  that  is  not  tiie  matter 
at  this  thne. 

HoU.  I  answer,  Sir,  it  is  not;  but  vreask  the 
question,  to  make  out  the  behavieiur  of  Mr. 
Bethel  and  his  company,  and  shall  leave  it  to 
^ Jury,  whatjudgment  to  make  of  it. 

Lawrence.  1  saw  the  persons  that  camewiA 
Mr.  Bethel,  hectoring  and  swearinsf  at  a  strange 
rate,  and  the  persons  which  rid  before,  cried 
Hollow,  hollow. 

Thompson.  I  appeal  to  Mr.  Holt ;  What  if 
John  an  Nokes,  or  Tom  a  Styles,  swear  and 
hector,  66c.  shall  Mr.  Bethel  answer  ftrtiiat,  in 
a  mat^r  that  IhUs  out  long  afterwards,  as  this 
didP 

Latorence.  I  saw  their  behavionr,  as  I  have 
said ;  and  when  Mr.  Bethel  came  to  Robert 
Mason,  he  stood  with  his  hands  behind  biro, 
Mr.  Bethel  bid  him  come  down ;  he  said,  no, 
he  would  not :  Then  said  Mr.  Bethel,  I  will 
pludc  your^coat  off  yonr  back  f  and  Mason  an- 
swered. Ay,  and  so  you  would  my  master's  too, 
if  you  could. 

Xord  Mayw.  Did  Mr.  Bethel  swear,  whett 
he  came  into  tiie  Borough  ? 

Lawrence.  No. 

Lnrd  Mayor.  Who  did  swear  f 

Lmcrence.  He  that  rid  first 

Thompmm.  May  it  please  your  lorddiip,  1 
ana  of  counsel  for  Mr.  Bediel  the  defendant, 
who  has  been,  and  stands  indicted  for  making 
an  assault  and  battery  upon  Robert  Mason ; 
and  for  ^peaking  many  menadng  and  threat* 
eninff  words,  as,  that  he  would  pull  his  eotffc 
overhis  ears.  Sec.  and  fi>r  giving  several  blows ; 
nnto  which  we  have  pleaded,  Not  GiAty. 
They  have  produced  several  vritnesses,  and 
Rfmrt  Maaon  himself,  who  is  do  thorough* 
stiteh  in  the  case,  that  he  swears  so  as'  no  one 
can  believe  him ;  for  his  own  witnesses  do  not; 
for  they  do  not  swear,  nor  pretend  to  swear 
like  him,  being  notable  to  stietch  at  that  rate; 
1^  is  desperately  mistaken,  to  speak  the  best 
ofhim. 

For,  this  Mason  sweiura  Mr.  Belhel  gave  him 
SO  blows  at  least,  but  how  many  more  he 
cannot  say :  aee  how  this  will  look,  when  we 
shall  psove,  by  substantial  and  credible  med, 
that  not  one  Mow  was  given,  or  push  either. 
But  suppose  he  were  pushed,  yet  nia  evidence 
agree  not  one  with  another  ;  for  some  swear 
to  one  poshj  some  to  cnore :  but  Bfr.  Mason 
aweaivtothe  foil  mimber  of  80  blows  at  leasts 
and  that  positively,  but  how  many  more,  he 
doth  not  remember.  But  suppose  it  weie  so, 
vet  the  i9atterisfiot8o.much,  but  whataatsr 
be  justified  bythe  gqQaaion  given;  and  wh« 
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^fwM  hetLgood  plea  in  law,  ip  an  action,  will 
bethenune  upon  pleading  Not  Guilty  in  tkia 


Mi^  it  please  your  lofdiliipy  the  ooeaaioa  of 
Mr.  Bethel's  oominff  here  was  this ;   being 
about  the  cfausing  of  parliament-men  A>r  this 
boroagh»  the*  competitors  were,  sir  Htchard 
How,  Mr.  Rich,  Mr.  Bethel,  and  Mr.  Smith ; 
there  was  a  house  wherein  they  appointed  to 
poll^ called  the  Artillery-House:  iHien  they 
eame  to  take  the  poll  at  this  place,  where  there 
is  a  pair  of  stairs  which  leads  to  the  door,  the 
manner  of  taking  the  poll  was  thus ;  first  to 
fin  the  house,  by  that  door  lo  die  stairs,  and 
after  they  bad  voted,  to  put  them  out  at  the 
ether  &oor ;    this  being  the  occasion  of  the 
batterjjT,  (however  affgravaled)  will,  to  all  that 
know  it,  or  shall  tiO^e  the  matter  into  consi- 
deration, seem  a  very  shameful  thing  to  ground 
an  indictment  upon.     But  this  Mason,  a  very 
offidom  man,  who  had  no  right  to  poll,  (as 
himself  confesses)  and  who  might  have  spared 
the    trouble  (for   any  authority  he   had)  of 
Gominff  there  ;  and  it  might  have  been  better 
lie  hanstayed  at  home,  by  what  he  has  sworn. 
This  man  and  one  Sam.  Sams,  a  hectoring 
carman,  were  set  upon  the  stairs  ;  and  their 
business  was  not  (as  they  now  pretend)  to  take 
notice' who  were  fit  to  poll,  but  to  understand 
who  were  fi>r  Mr.  Bethel  and  Mr.  Smith,  and 
UK»e  they  did  abuse,  and  push  them  down  the 
steps ;  which  Mr.  Bethel  being  informed  of, 
came  out  of  the  house,  and  spoke  civilly  to 
ihem,  and  said,  Friends,  What  nave  you  to  do 
here  ?  If  you  have  not  a  jifht  to  poll,  come 
down  from  the  place :  which  Mason  refusing, 
the  defendant  took  him  gently  by  the  hand, 
and  led  him  down  the  steps,  giving  neither 
blow  nor  push ;    we  shall  call  witoesses  to 
|lrove  tins.    Now,  for  a  ^;entleman  that  stood 
as  one  of  the  competitors  tor  a  parliament-man, 
at  that  time,  in  that  place,  he  might  do  tliis  to 
a  person  that  had  nothing  to  do  there :  nay, 
they  themselves  say,  there  ought  not  to  be  any 
interruption  at  an  election ;  and  that  the  inter- 
ruption was  from  themselves,  and  that  ooca- 
■Mned  the  migtity  battery  they  make  so  much 
'of     We  shall  call  our  witoesses,  and  moke 
this  matter  appear  to  be  our  case ;  and  then, 
though  Mason  hath  spoken  of  SO  blown,  if 
believed,  as  there  is  but  little  reason  for  it,  it 
will  be  sufficiently  justified  by  the  witnesses 
we  shall  produce,  and  the  evidence  we  shall 
give  in  this  matter. 

CaU  Mr.  Nath.  Travens,  constable,  Mr.  Ben- 
jamin Tarrant,  Mr.  Geo.  Hampton,  Mr. 
Mark  Ckrk,  Mr.  Thomas  Weckes,  Mr.  Ben- 
jamin  €}enard. 

I%ompMm.  Let  us  begin  with  Mr.  T^avers. 
Mr.  Travers,  what  account  can  you  give  of  the 
matterP 

Travert,  May  it  please  your  lordship,  I  re- 
Bttember  it  as  if  it  were  but  just  now  ;  I  was 
called  opt  of  the  house,  to  come  to  this  door, 
hearing  the  people  were  in  a  very  great  dis- 
turbanoe ;  1  came  to  this  Robert  Mason,  and 
said,  What  do  you  therei  to  make  this  disturb- 
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aaee,  haveymi  arigfatto  poll  ?  Heuiwered. 
It  may  be  1  may.  1  told  him,  if  he  woiddnot 
be  civil,  I  should  take  a  courseto  indict  him. 

Thompson.  And  what  was  he  doing  P 

Travers.  He  was  throwing  people  from'boih 
sides  with  his  elbows.  In  this  time,  a  report- 
beihff  carried  to  sheriff  Bethel,  of  a  person's 
leg  broken,  and  a  man  like  to  be  killed^ 
sheriff  Bethel  came  to  the  steps,  and  took  him 
just  bv  the  arm,  thus— ^[Shewing  the  manner} 
— and  said,  Pray,  Friend,  what  hast  thou  to  do 
here,  hast  tiiou  a  right  to  poll  f  At  first  he 
said,  He  had  ;  afWrwards  he  said,  No.  Then 
said  sheriff  Bethel,  Pray  go  aboVit  your  busi- 
ness. Mr.  Bethel  gave  no  blow,  nor  did  so 
^much  as  shew  any  passion,  or  ang^  counte- 
nance ;  and  said  no  more :  but  others  said» 
Mason  was  a  rude  person,  and  that  he  deserved 
to  have  his  coat  plucked  over  his  ears. 

Thompson,  Did  you  not  hear  Bethel  say  so  ? 

Travcrt.  No,  but  it  was  said  by  some  of  the 
company. 

IfmmDson.  I  ask  one  question  more.  Mason 
said  he  had  twenty  blows,  what  say  you  te 
that? 

Ihners,  He  had  not  one,  upon  the  oath 
that  I  have  taken. 

Tkompsom.  Had  he  this  coat  on,  or  oo  P 

TVooert.  Truly  I  know  not,  1  cannot  toll ;' 
but  he  had  a  badge,  whereby  he  discovered 
himself  to  be  some  gentleman's  servant. 

Thompson.  Was  Sams  there  P 

Holt.  Mr.  lliompson,  is  that  a  fair  qnes- 
tionP 

Thon^son.  I  did  it  purposely  to  try  your  ob- 
servation; yon  would  call  to  what  others  did  long 
before  the  battery,  I  must  not  ask  if  one  was 
there  at  the  time  of  the  battery. 

Holt.  Did  you  not  see  Mr.  Bethel  on  tl\e 
ArtDlery-gTOundf  was  not  Mason  pushed 
there? 

Travers.  I  tell  you.  Sir,  there  was  not  one 
blow  nven. 

H3t,  Then  yon  did  not  see  the  quarrel  on 
theground  P 

havers,  I  toll  you,  there  was  no  parrel  on 
tile  ground :  1  stood  on  the  stm  when  sheriff 
Bethel  came  ;  and  the  sherifi,  when  he  was 
half  way  on  the  stops,  seeing  the  walerman^a 
posture  he  was  in,  said,  friend,  have  you  any 
thing  to  do  to  poll ;  if  you  have  not,  why  da 
you  make  a  (hsturbanceP  He  answered,  It 
may  be  I  liave«  and  it  may  be  not.  Piniy> 
Friend,  said  sheriff  Bethel,  if  you  have  not, 
come  down,  1  went  fiom  thence  about  the 
ground,  and  did  not  see  the  least  blow  given, 
or  any  appearance  of  passion. 

Thompson.  Befi>re  Mr.  Bethel  came,  how 
did  this  man  behave  himself,  did  he  not  shout, 
and  behave  himself  rudely  ? 

Holt.  Let  him  speak  of  himsetf,  let  net 
words  be  put  into  his  mouth. 

Thompson.  Had  he  a  red  coat  on  P 

Travers.  1  cannot  say  it. 

21osipatm.  Mr.  Tarrant,  what  can  you  say  ? 

Tarrunt.   I  Was  on  the  ground  when  the 
came,  I  was  at  some  distance;  but 
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and  the  watenMu  ooning  togvlbflry  but  I  my0 
no  blow»  uid  I  mh  lure  mre  icifl  not  otw 
blow  giren. 

Mr.  Weekes,  Gi?e  hd  Meount  of  wliat  yon 
know. 

;  Wtekti,  My  lord,  I  nw  sheriff  Bolbelwhai 
he  caipe  into  the  giouiid»  and  went  up  ^ 
steps  I  I  made  haste  after  him,  aaid  was  there 
all  tlie  while,  and  there  was  naUiiag'  like  a 
btow ;  but  all  he  did  was  to  this  purpose — 
Pny,  Friend,  (said  he)  if  you  hare  no  righi 
to  poll,  go  your  way»  what  haye  you  to  do 
here  ?  ijid  I  fidlowed  aAier  him  into  the  Ar- 
tpUery-ground,  aud  there  was  nething  of  a 
blow,  or  any  thing  like  it, 

Thompson.  You  were  there  all  the  while  ? 

W^eket.  Yes,  I  was. 

Thompsf^,.  Yet  Mason  saith,  there  were  90 
blows  given. 

WeekfiM,  Upon  the  oath  I  have  taken,  there 
was  none,  nor  any  thing  like  it. 

Hpk.  Mr.Weeke8,£i  you  live  in  London,  or 
4»jmn  live  in  the  Borough  ? 

Wukes,  Sir,  I  live  in  London. 

BoU*  What  is  this  witness  to  the  purpose 
then? 

Thompsom.  May  not  a  man  live  in  London, 
and  be  a  good  eyioenoe  here  f  Notwithstandkig, 
eall  Mr.  Gemu3^. 

Mr.  Qenard,  what  can  you  say  ? 

Gerrard*  I  was  in  the  ground  before  Mr. 
Bethel  came  out  c^the  pouing-house ;  and  I 
saw  this  waterman,  and  sam.  Sams,  thmating 
of  neople  down,  that  seemed  to  be  for  Mr. 
Bethel  and  ^rnitb,  i^rying,  How  and  Rich. 

Wfiek/es^  My  loird,  my  memory  failed  in  this 
point ;  but,  upon  the  oath  I  liave  taken*  what 
that  genilemaB  swears,  it  ia  true. 

Tkompion.  Pktiy,  Sir,  (as  you  seem  to  be  a 
sober  man)  were  any  blows  strnek  by  Mr. 

Gerrurd.  I  went 'with  sheriff  Bethel  thers 
at  that  time,  and  asked  the  waterman  what  be 
had  to  do  there  ?  I  cannot  well  tdl  what  an* 
awer  he  made ;  but  Mr.  Sheriff  said.  If  you 
hare  no  right  to  poll,  pray. go  about  your  busi- 
ness. Upon  the  oatb  I  haye  taken,  he  did  not 
strike  one  blow,  no  more  than  he  doth  now, 
Standing  in  this  Court  before. your  lordriup. 

Lord  idaypr.   Was  diere  any  pushing  or 
^  thrustingbv  Mr.  Bethel? 

Gtrrura.  Upon  my  oath,  my  lord,  not  any. 

T^omMofs.  And  yon  say  you  were  there  all 
the  while,  and  saw  no  disturbance  given  by 
Mr.BeOiel?  *  ^ 

Gerrard,  I  am  sure  there  was  not. 
.    Thmnpsen.  Had  he  this  coat  on,  or  no  ;  or 
bad  he  not  a  campaign  coat  on  P 

Gerrard,  To  the  best  of  my  remembrance 
he.  had  .a  campaign  opal  on,  and  I  believe 
he  had. 

TkomDmm*  Mr- Hatfield,  p^ygive  an  ac- 
count or  what  you  know  df  the  matter. 

Haffield.  There  were  two  men  which  I  saw 
in  red  coats,  which  pushed  down. the  people 
that  came  to  poll  for  3Ir.  Beth^  before  &. 


Bcdielcane;  and  had  not  Mr.  Bethel 
afifewe  the  tomuH,  1  do  beUeseiheni  had 
much  mischief  done  by- them  and  Sams. 

ntmipmm.  Upon  the  oalh  yav  hm»  taksn, 
were  any  blows  given  ? 

Sa^kL  No,  Sir,  there  were  none. 

Tkomai$m.  Were  there  any  blows  gifflB  hyr 
Mr  Betud  ? 

HatJUid,  No,  Sir,  not  one ;  fiv  Mr.  Bethiil 
being  inAlmed  of  theinciyiifty  of  Mamiwad 
Sams,  Mr.  Bethel  came  dvilly  to  thsns,  and  m*- 
treated  them  to  come  down,  awl  bid  them  he 
gene,  «id  not  make  a  distarbanoe. 

MuUm.  Cattlkwienoe again, to  ibew that 
Mason  did  net  make  tha  diatoihanee. 

Lawrence.  I  saw  Uobcrt  Maaop,  and  Hbm 
party  with  him,  behave  themadyea  very  oiyfl  9 
and  the  disturbanoe  diat  was  proceeded  firan 
the  other  psrty. 

Tkomp$on,  Thia  ia  the  aame  man  we  hnd 
bat  now,  he  is  caUed  to  witness  ama;  n 
pretty  way  of  multii^yinr  witnasaea :  I  appall 
to  Mr.  Mason  himsetf,  whether  this  be  not  Iha 
same  man  you  oUled  oaee  before  ? 

Thompmm.  My  lord,  and  you  gendeman  of 
the  jury,  I  think  the  caae  is^ain,  and  neada  no 
arguments;  I  shall  only  take  notice  hev 
cs?eful  thoe  men  are  (aa  they  pretend)  ta 
kerathe  kind's  lasaee.  The  matter  yon  aec^ 
in  ahart,  ia  Mr.  Bethel  (who  stood  frra  pariin* 
ment^man  of  this  plaee,  and  at  the  asme  famm 
bore  an  eminent  cbaraoter,  aa  shriiff  of  thn 
city  of  London)  upon  infonnatien  ipven  of  thn 
disturbance  made  by  this  Mason,  and  (tf  th# 
unfairness  of  ^eir.  proosedingB,  only  oaoia 
civilly,  and  took  him  by  the  aimypersnading 
him  to  come  away,  and  make  no  diatnrbanoe. 

And  this  is  the  truth  of  the  caas,  and  the 
mighty  battery  they  metend  to.  Now, 
poae  tnat  when  people  are  in  such  a  c 
and  upon  auoh  an  occasion,  Acre  were 
pushes  (as  isthe  utmost  here  pretended)  oaold 
this  be  a  sufficient  matter  to  ground  an  indict^ 
ment  upon?  No, ^rentlemen, no :  thia  indiol* 
ment,  and  the  d»gn  of  it,  is  to  raiaa  a  dnal| 
and,  if  possible,  to  cast  reflectiona  on  Mr* 
Bethel ;  hut  it  is  more  than  they  can  do  m 

Sint  of  law,  by  any  matter  here  pn>v«d,  if 
ason's  witnesses  do  swear  true  {  yet  you  aea 
hov  Mason  behaves  himself,  crying  How  and 
Rich,  striking  down  all  that  came  between 
Sam.  Sams  and  him  ;  so  they  broke  the  *eaee, 
and  raised  the  disturbance  ihems^vea.  Ind  in 
that  case,  any  man  (and  why  not  Mr.  Bediel  ?) 
might  have  taken  him,  and  earned  him  helbre 
a  magistrate,  and  have  jualified  it.  But  naw^ 
for  the  credit  of  the  tbing :  you  see  that  none 
swears  it  but  Mason  himself;  but  even  ha 
swears  to  that  imuossibilit}',  so  over-rcaehes 
the  matt^,  througn  the  excess  of  his  paasian 
in  swearing,  that  no  one  can  believe  him  ;  if  he 
had  sworn  modestly,  as  the  rest  dM ,  te  two  or 
three  pushes,  it  might  have  been  croditad; 
but  to  $0  blows,  no  one  can  believe  it  i  neitlMr 
doth  any  one  of  hia  own  witpesoeaswear  Ueo 
him,  or  of  so  much  aa  one  blow  given :  aatiiara 
ia  not  one  word  Maaon  saitti  can  be  eie^Hbd« 
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Then,  my  lord,  admit  it  to  be  so,  yet  yoii 
■aw  Mr.- Bethel  was  not  the  person  that  first 
began  this  disturbance :  Now,  if  the  other 
na^y  had  been  indicted  and  tried,  aa  indeed  it 
nad  been  much  more  fit  they  should,  we  could 
have  proved  much  against  them. 

And  as  to  the  fact,  and  manner  of  what  3fr. 
Bethel  didy  it  was  no  more  than  coming  in  a 
civil  manner,  asking  whether  he  had  a  rifi^t 
to  poll ;  when  he  said  no,  he  took  him  civuly 
by  the  arm  and  led  him  down  ;  and  this  is  a 
justifiable  assault,  being  the  nature  of  the 
thing  re<|uired  a  necessity. of  somewhat  of 
mction  in  it.'  I  appeal  to  you  of  the  iury,  whe- 
therihere  be  any  cause  (or  this  indictment,  or 
colour  of  reason  for  you  to  find  it  ? 

Holt.  Gentlemen  of  the  jury,  you  have 
heard  the  evidence  on  both  sides,  and  the  ques- 
tion 18,  Whether  In  your  consciences,  you 
can  disbelieve  eight  witnesses,  that  swear 
positively  to  the  battery,  and  believe  diose  wit- 
nesses that  did  not  see  it  ?  If  you  acquit  Mr. 
Bethel,  you  must  necessarily  convict  eight 
nersons  of  pegury :  But  if  you  do  not  find  for 
Mr.Bethd,  the  other  witnesses  cannot  be  con* 
victed  of  perjury  ;  for  how  can  men  swear 
jfthough  they  were  there  all  the  time)  that  they 
did  not  see?  Possibly  they  might  be  very 
lionest  men,  and  present  at  the  time,  and  yet  not 
•ee  Mr.  Bediel  strike,  and  so  not  swear  to  it :  But 
<mr  witnenes  swear  very  true  ;  I  hope  you  will 
be  guided  by  sense  and  conscience,  ana  not  by 
spectators  nnmonrs,  and  apprehensions,  that 
come  here  and  hiss  in  a  court  ofjustioe.  Now, 
eight  witnesses  swearing  it,  I  do  appeal  to  the 
court,  whettier  in  matters  of  this  nature  one 
witness  for  the  affirmative,  be  not  more  valid 
than  many  of  the  negative  ? 

They  take  notice  of  the  impossibility,  and 
why,  because  they  swear,  as  they  say,  at  an 
extravagant  rate,  that  Mr.  Bethel  give  him 
twenty  blows. 

Gentlemen,  if  Mr.  Bethel  will  beat  a  man 
extravagantly,  it  is  not  extravagancy  to  swear  it. 
.Now,  Mason's  evidence  is  confirmed  by  all  tlic 
rest  produced,  and  no  contradiction :  If  one 
0wear  to  ten,  and  another  to  two,  and  another 
to  three,  is  this  inconsistent  ?  No,  ^ntlemen, 
it  is  evident  those  men  swear  cautiously  and 
feartyiy ;  for  if  otherwise,  they  could  swear 
to  as  many  as  twenty,  as  Mason  hath  done. 
Who  is  the  best  judge,  he  that  felt  the  blows, 
or  they  that  swear  there  was' not  one  given  P 
He  that  felt  them,  I  am  sure. — Gentlemen,  it 
was  in  a  crowd,  it  is  possible  they  may  not  see 
all ;  yet  their  ievidence  is  a  concurring  cir- 
cumstance. 

Next  I  come  to  the  point  of  law,  how  a  man 
ihdt  is  a  candidate  at  an  clecfion*  can  beat 
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any  man  that  stands  in  his  wav  ;  I  do  not  un- 
derstand that  to  be  law.  If  any  man  had 
beaten  Mr.  Bethel,  he  might  have  beaten  him 
again  in  his  own  defence;  but  there  was  no 
such  thing,  Mr.  Bethel  saw  no  disturbance 
himself,  but  was  informed  of  it,  and  so  became 
too  officious ;  though  he  was  sherifi'of  London, 
yet  he  was  not  an  officer  there ;  for  he  was  not 
a  constable  there;  and  it  was  a  constable's 
office,  and  he  only  could  have  seized  him ;  and 
not  a  constable  neither,  unless  he  had  iwen  the 
king's  peace  broken.— And  as  to  what  Mr. 
Thompson  saith,  that  it  is  impossible  that  sudi 
an  election  should  be  carried  on  without  some 
bustle.  It  is  true,  in  a  crowd,  men  justling 
one  another,  and  by  accident  strike  another 
down,  it  is  no  battery :  But  is  it  necessary  fbr 
Mr.  Bethel  to  thump  a  man  on  the  breast  ?  Is 
it  necessary  for  Mr.  Bethel  to  beat  a  man  with 
his  cane  ?  Is  it  necessary  for  Mr.  Bethel  to 
rive  a  man  twenty  blows  r  Is  it  necessary  for 
llr.  Bethel  to  pluck  a  man's  coat  ofi'his  back  f 
Is  it  necessary  to  an  election  ?  It  is  not  neces- 
sary;  and  so  being  not  necessary,  is  not  by 
law  justifiable.  Gentlemen,  as  3Ir.  Thompson 
saith,  it  is  a  case  of  example  ;  1  say  so  too  ; 
and  it  is  fit  persons  that  will  do  such  things, 
should  be  made  an  example. 

Justice  Pyn   aAerwaras  summed  up  the 
evidence,  and  told  the  jury  (as  Mr.  Hott  the 
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counsellor  for  the  king  bad  berore  well  observed) 
that  they  were  to  have  regard  to  the  positive  affir- 
mative evidence,  Mason  having  sworn  positively 
to  several  blows  that  were  struck  by  Mr.  Be- 
thel, and  that  eight  wimesses  had  sworn  in  the 
affirmative,  and  that  thougfh  there  were  seven 
witnesses  produced  by  Mr.  Bethel,  which  were 
on  the  negative  part ;  yet  they  were  to  observe, 
that  the  law  din  not  allow  of  those  negative 
evidences.  But  for  that  so  many  had  sworn  in 
the  affirmative,  that  they  saw  a  thing  done,  and 
as  many  swear  that  they  saw  it  not;  he  could 
not  tell  what  to  say,  but  to  leave  it  to  the  jury, 
saying,  that  one  affirmative  was  better  thait 
forty  negative  oaths. 

fira  the  Jury  went  out,  apd  in  a  very  short 
time  were  pleased  to  find  the  indictment,  and 
brought  Mr.  Bethel  in  Guilty. 

Tlien  Mr.  Bethel's  counsel  moved  in  arrest 
of  judgement,  for  that  no  indictment  lay  for  the 
words,  and  Uie  court  for  that  reason  staid  the 
judguient,  as  to  tliat  part  of  the  indictment^ 
and  gave  judgment  only  as  to  the  assault  and 
battery,  and  fined  Mr.  Bethel  five  marks. 
Upon  which,  the  counsel  for  the  king  moved  to 
have  him  taken  into  custody,  antil  he  paid  the 
fine ;  whUdi  he  presently  pai4  Mid  was  diPt 
ohai^. 
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283.  Proceedings  at  the  Old-Bailey,  upon  a  Bill  of  Indictment 
for  High  Treason,  against  Anthony  Earl  of  Shaftesbury, 
33  Charles  IL  November  24,  A.  D.  1681. 


The  Grand  Jury  r 

Sir  Samuel  Bamardiston,  John  Morden, 
Thenaas  Papilloii,  Jolm  DuboiSy  Charles  Hearie, 
Edward.  Kudge,  Humphrey  Edwin,  John 
Morrioe,  Edmund  Hann»m,  Joseph  Wrigfaty 
John  Cox,  Thomas  Parker,  Leonavd  RubiDson, 
Thomas  Shepherd,  John  FlayeU,  Michael 
Godfrey,  Joseph  Richardson,  William  Emp- 
aon,  Andrew  Kendrick,  John  I«ane,  John 
Hall. 

TheOath. 

*  You  shall   diligently   enquire,   and   true 

*  presentments  make  of  all  such  matters,  articles 
'  and  things,  as  shall  he  given  you  in  charge,  as 
'  of  ail  other  matters  and  thbgs  as  shall  come 

*  to  your  own  knowledge,  toudungthis  present 

*  service  ;  the  kind's  counsel,  your  fellows  and 

*  your  own,  yon  &aM  keep  secret ;  you  shall 

*  present  no  person  for  hatred  or    malice  ; 

*  neither  shallyou  leave  any  one  unpresented,  for 

*  fear,  favour  or  affection,  for  lucre  or  gain,  or 
^  any   hopes  thereof;  but   in  all  things  you 

*  shall  present  the  truth,  the  whole  truth  and 

*  nothing  but  the  truth,  to  the  best  of  your 
*knowl^ge.    So  help  you  God.' 

■     1^       ■        ■  .     -.  ,  ,  ■  ■ 

*  **  A  bill  of  indictment  was  presented  to 
Che  grand  jory  against  lord  Shaftesbury.  The 
jury  was  comporod  of  many  of  the  chief  citi- 
zens of  London.  The  witnesses  were  exa- 
mined in  open  court,  contrary  to  the  usual 
custom :  The  v^itnesses  swore  many  incredible 
things  against  him,  mixed  with  other  things 
that  looked  very  like  his  extravagant  way  of 
talking.  The  draught  of  the  association  was 
also  brought  as  a  proof  of  his  treason,  though 
it  was  not  laid  in  the  indictment,  and  was 
proved  only  hf  one  witness.  The  jury  re- 
turned '  Ignoramus'  upon  the  bilL  tfpon  this 
the  court  did  declaim  with  open  mouth  a^nst 
these  juries ;  in  which  they  said  the  spirit  of 
the  party  did  appear,  since  men  even  upon 
oath  shewed  they  were  resolved  to  find  bills  or 

*  Ignoramus,'  as  Ihey  pleased,  without  regarding 
the  evidence.  Ana  upon  this  a  new  set  of  a£ 
dresses  went  rdund  the  kingdom,  in  which 
they  expressed'  their  abhoirence  of  4hat  as- 
sociation found  in  lord  Shaftsbury's  cabinet ; 
and  com{|lained,  ^at  justice  was  denied  the 
king ;  which  were  set  off  with  all  the  fulsom 
rhetoric  that  the  penners  could  varnish  them 
with.  It  was  upon  this  occasion  said;  that  the 
grand  jury  ought  to  find  bills  even  upon  dubious 
evidence,  much  more  ii^en  nlain  treason  was 
sworn ;  since  all  they  did  in  finding  a  UU  was 
only  to  bring  the  person  to  his  triu,  and  then 
the  falshood  of  the  witnesses  was  to  be  de- 
tected.   But  in  defence  of  these  *  Ignoramus' 


X.  C.  J.  (Pemberton.)  Gentlemen  of  the 
Jury,  we  are  all  met  here,  in  one  of  the  most 
solemn  assemblies  of  this  nation ;  it  is  upon 
the  execution  of  justice  upon-  such  as  shall  be 
found  offenders,  and  Guilty  ofthebreachof  the 
king's  laws. 

"niis  commission  bv  ^  which  we  sity  and 
you  are  summoned,  dotu  in  its  nature  extend  to 
all  offences  whatsoever,  against  the  laws  of 
the  land,  treasons,  misprisions  of  treasons, 
felonies,  and  all  other  crimes  and  offencen 
against  the  king  and  his  government,  such  as 
are  vulgarly  called  Pleas  of  the  Crown ;  they 
all  fall  under,  our  cognizance  and  your  enquiry 
in  a  general  manner.  But  I  must  tdl  you, 
there  is  a  particular  occasion  for  this  conuniS' 
sion  at  this  time.  His '  majesty  havmg  infor- 
mation of  some  evil  traitorous  designs  against 
his  person  and  government,  has  thought  fit  to 
direct  a  due  examination  of  them,  and  that  the 
persons  may  be  brought  to  condign  punish- 
ment who  shall  be  found  Guilty  thereof.  You 
must  not  therefore  expect  any  general  and 
formal  charge  from  me :  Truly,  I  came  luther 
this  morning,  with  an  apprehension  that  you 

had  your  directions  given  you  before,  by  tEe 

■  —   -         * 

their  oath  th^  were  bonnd  to  make  true  pre- 
sentments of  what  should  appear  true  to  them : 
And  therefore,  if  they  did  not  believe  the  evi- 
dence, they  could  not  find  a  bill,  though  sworn 
to.  A  book  was  writ  to  support  that,  m  which 
both  law  and  reason  were  brought  to  confirm 
it :  It  past  as  writ  by  lord  Essex,  though  I  un- 
derslood  afterwards  it  was  wift  by  Somers,  who 
was  much  esteemed^  and  often  visited  by  lord 
Essex,  and  who  trusted  himself  to  him,  and 
writ  the  best  papers  that  came  out  in  that  time. 
It  is  true,  by  the  practice  that  had  generally 
prevailed,  grand  juries  were  easy  in  finding 
bills  upon  a  slight  and  probable  evidence.  But 
it  was  made  out,  that  the  words  of  their  oath, 
and  the  reason  of  the  law  seemed  to  oblige 
them  to  make  no  presentmentsbut  such  as  they 
believed  to  be  true.  On  the  oAer  hand  a  pri- 
vate ill  opinion  of  a  witness,  or  th^  looking  on 
a  matter  as  incredible,  did  not  seem  to  warrant 
the  return  of  an  <  Ignoramus:'  That  seemed  to 
belong  to  the  jury  of  life  and  death.  The 
chief  complaint  that  was  made  in  the  addrfeat^ 
was  grounded  on  their  not  finding  l&e  bill  c4i 
the  account  of  the  draught  of  the  association: 
And  this  was  in  many  respects  very  unreason* 
able.  For  as  that  was  not  laid  in  the  bill,  so 
there  was  but  one  witness  to  prove  it ;  nor  did 
the  matter  of  the  paper  rise  up  to  the  chargs 
of  high  treason.  And  now  Dugdale  andTnr- 
bervite,«who  had  been  the  witnesses  upon 
whose  evidence  lord  Stafford  was  condemned, 


jnries  it  was^id,  that  by  the  express  words  of  beingwitbin  »  year  detected,  or  «t  leastiei^ 


Recorder ;  for  it  is  our  usual  way,  not  to  opme 
until  tlie  juries  are  sworn  in  this  place,  and 
their  directions  given  them  ;  but  since  I  find 
it  otherwise,  1  ^e  it  to  he  my  duty  to  say 
something  to  you,  hut  shall  not  go  about  now 
to  make  any  such  formal  charge,  as  in  com- 
missions of  this  nature  is  wont  to  be  done  ; 
nor  to  give  an  account  of  all  offences  that  fall 
'       I  '       I   ■  1  ■  I.    . 

pected  of  this  villany,  I  could  not  but  reflect  on 
what  he  said  to  me,  that  he  was  confident  I 
snould  see  within  a  year  that  the  witnesses 
would  be  found  to  be  rogues."  •  1  Burnet,  50B. 

"  Colledge's  blood  was  too  mean  a  sacrifice 
to  appease  the  offending  gliosts  of  the  martyred 
Roman  saints,  and  was  but  an  inlet  to  spill  nobler 
blood;  therefore  upon  tlie  Slst  of  August  he 
was  executed ;  and  upon  the  24th  of  Novem- 
her  following,  1681,  the  earl  of  Shaftesbury  bad 
a  bill  of  High-Treason  at  the  sessions  of  the 
Old  Bailey,  Xiondon,  preferred  against  him.  • 

"  Upon  the  i^oth  of  April  1679  the  king  after 
he  had  sent  the  duke  into  Holland,  dimolved 
his  old  privy- council,  and  chose  a  new  one, 
whereof  the  eart  of  Shaftesbury  was  president; 
and  in  parliament  declared  the  ill  effects  he  had 
found  of  sinfifle  councils  and  caiuds,  and  there- 
fore had  made  choice  of  this  council ;  which, 
next  to  the  advice  of  his  great  council  of  par- 
liament (which  he  would  often  conault  in  all  his 
weighty  and  imjMrtant  affairs)  he  wouU  be  ad- 
yis^  by  this  privy-council ;  and  to  take  away 
all  jealousy  that  he  was  influenced  by  Popish 
councils,  he  had  sent  his  Brother  beyond  sea. 

"  But  now,  quanta  mutaUa  !  No  more  par- 
Imments  so  long  as  this  king  lives.  The  coun- 
cil, whose  advice,  next  the  parliament,  he  would 
take,  is  now  dissolved,  and  the  president's  life 
is  sought  for  ;  the  duke  of  bite  sent  away,  that 
he  might  not  mfluence  the  kiiu^'s  councils, 
Is  now  retunMik^  and  governs  alT,  and  made 
high  copimissioner  of  Ssotlaud,  where,  at  this 
,time,  he  is  contriving  the  destruction  of  the 
noble  earl  of  Argyle,  whilst  his  brother  is  doing 
that  of  my  k>rd  of  Shaftesbury,  and  both  act 
their  parts  under  the  veil  of  sacred  justice. 
But  how  to  bring  the  eari  <4'  Shaftesbury  upon 
the  stage,  was  matter  of  great  enquiry ;  otner 
evidence  besides  Irish,  and  those  Colledge  had 
so  baffled,  could  scarce  be  found,  and  this  evi- 
dence 'twas  feared,  would  no  more  prevail  upon 
a  London  Grand  Jury,  than  before  it  did  when 
the  hill  was  preferred  against  Colledge. 

**  Captain  Henry  Wukinson  was  a  Yoikshire 
jpeQtIeman  who  having  served  king  Charles  I. 
in  bw  wars,  and  been  very  instrumental  in  the 
restoration  of  king  Charles  II.  being  fallen 
into  decay  ^a  fate  usually  attending  Uie  cavaliers 
who  served  dther  of  those  kings)  was  for  his 
sufferings,  integrity  aipd  honesty,  preferred  by 
the  earls  of  Craven  and  Shaft;eBbury  to  be  Go- 
vernor of  Carolina,  and  one  of  his  sons  to  be 
Surveyor  General  of  it,  and  another  a  register. 
Caotam  Wilkinson  made  use  of  the  little  stock 
he  nad  left,  and  such  credit,  as  he  ooukl  pro- 
^lu^f  to  Ht  himfelf  upgn  thia  aocowit,  and 
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under  your  en(|uiry  of  a  Grand  Inquest,  im- 
pannelted  by  virtue  of  such  a  commission  at 
large  ;  nor  must  you  expect  I  should  aoquainl 
you  with  all  the  crimes  that  ywk  vany  enqnira 
of  as  such  an  Inquest. 

I  shall  content  myself  so  far,  as  <m  the  sud- 
den I  can  recollect  my  tlioughts,  to  aoouaini 
you'with  the  nature  of  those , bills ;  witti  tha 

hired  a  ship  called  tlie  Abigail,  and  victoaUed 
her  for  the  master  and  ten  men,  and  such  other 
passengers  as  he  should  take  in. 

*<  In  this  number,  one  A|r.  John  Booth,  de> 
sired  that  he  and  his  family  might  accompany 
the  captain  to  Carolina,  which  was  ^pnea  to; 
but  the  captain  being  under  several  disappoint- 
ments, and  the  charges  of  the  ship's  lying  m  the 
river  four  months,  unsupportaUe,  he  was  ar- 
rested and  thrown  into  tne  Compter ;  from 
whence  he  removed  himself  lo  tne  King's-« 
bench.  The  captain's*  necessities  were  equal, 
or  more  than  those  of  the  Irish  evidence  ;  but 
the  captain  (at  least  as  he  supposed)  hnd'na 
need  or  a  pardon,  for  anything  designed  ajg^aiuBt 
the  king  and  government,  as  the  Irish  evidence 
had;  so  the  mat  attempt  upon  him  was  to  hire 
him  to  give  evideuce  a^nst  my  lord  of  Shaftetp 
bury. 

^<  If  Empson  and  Dudley  were  lO  zeakws  la 
fill  Hefiry  the  Seventh'ii  coffers,  by  straining  the 
penal  laws  to  utmost  rigour,  as  the  vogue  went, 
Graham,  Baynes,  and  Burton,  were  aa  lealous 
to  pack  juries,  and  procure  evidence  lor  carry- 
ing on  this  bhtck  design. 

'<  Upon  the  8th  of  October,  Baynea  made 
his  first  attack  upon  the  captain,  and  told  him 
that  he  had  been  lately  with  Mr.  Graham,  wh» 
had  a  great  interest  with  my  lord  H.  and  that 
the  captain  could  not  but  Imow  much  of  my 
lord  Snafiesbiiry's  desi^fus,  and  that  he  had 
now  a  desued  opportumty  to  discover,  them ; 
and  urged  the  captain  not  to  deny  the  proffer, 
and  that  he  need  not  fear  his  gettmg  a  pardon ; 
but  the  caplain  was  constant  that  he  knew  no- 
thing of  any  such  design.  By  this  time  Booth 
was  a  prisoner  in  the  bng's-beneh,aa  well  aa 
the  captain ;  and  upon  the  11th,  Booth  at- 
tacked the  captain,  imd  told  him  he  might  have 
500/.  per  annum,  <^r  10,000/.  if  he  wouhl  dis- 
cover what  he  knew  of  my  lord  Shaf%esbury.'8 
desigpd  against  the  king,  and  that  the  captam 
should  appear  at  court,  and  have  aasurance  of 
it  from  persons  of  honour ;  but  this  wrought' 
not  upon  the  captain  noitfaer.  Upon  the  13tli 
Baynes,  Booth,  and  Graham  renewed  the  pro- 
mises Biaynes  and  Booth  had  made,  and  that 
he  should  have  the  king's  promise  for  the 
same,  and  hie  roral  word  fiir  a  reward  fbr  hia 
sttfferinga;  and  that  Graham -was  sent  by  some 
of  the  council  to  bring  the  captain  to  thelpiiff, 
and  that  he  had  an  or&r  for  it.  Bnt  all  wotud 
not  do ;  for  the  capjtain  was  resolved  not  to  go 
to  WhitehaU,  if  he  oouhl  help  it  Upon  the 
Uth  Booth  told  the  captain,  that  Mr.  Wasan 
my  lord  Shaftesbury's  secretary,  (who  was  a 
prisoner  in  ^  the  Gate-^honse)  hadsspt  to  the 
^uncil,  that  he  would  come,  aad  diaeover  all 
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•ufuilTjf  wlMTMif,  yoD  lAiall  atpreMot,  upon 
Ihig  gecMJou,  be  tfonUed,  and  your  duty^  eim* 
dann^  tbk  enauiry.  I  hinted  to  j<m  at  fint 
inttlwy  «•  matcM  ef  Hi^  Tk'easoo,  wbkh 
k  a  crime  of  the  grettest  and  liigbat  nature  of 
«fy  eriine  that  auk  he  eommitted  againat 


»f  ■" 


-•«> 


Milsww,  and  llwiit'fUi^  h0  ntsed  the  c^iiun 
la  haf^die  bonoor  <  f  being  the  aiat  disooveiery 
bndlhat  to  the  former  promiiei  fiie  captain 
ahoidd  have  500/.  per  anmrni  eetded  on  him 
b  Iidaod  by  the  doke  of  York :  But  afl  to  no 


Other  ciuuca,  aa  ftJoiiieay  liotaf 
and  tidnga  of  that  nature,  they  may 
occaiAonifoonlera  and  troubles  in  a  ftaie  or 
a  kingdom ;  but  1  mMt  leO  too,  trcaaon  itrike» 
at  the  root  and  lifs  of  all:  Itloida  to  destroy 
the  rery  gorenment,  both  king  and  aidjects. 


**  Upon  the  15tfa,  Booth  and  Bayncs,  attacked 
tkfiiaptaiB again;  Thecaptain  ariced  Baynes 
why  ne  waa  so  urgent  Ibr  his  tertimony ; 
ftkyBoaaisircred,  That  as  y<t  they  had  none 
bnt  Irish  eridenoe,  which  would  not  be  be- 
fiivad  ;  bnt  if  the  captain  came  to  it  he  was 
■dt  MsmiAed  in  hk  credit ;  and  then  Baynes 

'  him.  If  ke  woukl  not  go,  he  had  a  Ha- 
'CkffpwfinMitniy  bud  i^ief  Jnstioa  Pem- 
to  carry  him  to  Whildball. 

'*  In  the  afternoon  the  captain  was  carried 
ky  bk  HdbeMOorpns  to  Whitehall,  and  en- 
«Hned  ift  the  ascietanr's  office  by  my  lotd  Con- 
way, nnd  secretory  Jenkins;  and  m  hk  eza- 
nunatiott,  in  comes  the  long  into  die  office,  as 
kBfcKBhebnd  done  intotfae  dnteheas  of  INyrts- 
lirth^s  ehamber,  when  my  krd  fl.  dune  to 
kiasliarband;  and  there  the  king  told  the  cap- 
toin  isa  had  aenred  hkftther  and  Um  fiutUbny, 
«Bd  hoped  he  wottbl  not  now  dedme  hk  obem- 
to  whkh  the  captain  answered  he  nerer 
idtobfeensMcted.  Then  the  king  told 
Inmhe  had  net  ma  opportnni^  to  s^rre  hk 
(Akoisy  hot  hoped  hemurht:  Then  the  king 
—if 


kim  whal'he  knew  of  mT  krd  (Shai 

dedgn  aganist  hk  person; 

imtheaqitein  upon  his  oath  denkd  that  he 

knew  any  tiling,  so  the  kkg  kft  hurt  to  the  fbr- 

'  wr  nTHHBialioii  of  aaci«tary  Jenkins. 

**  Bnt  tins  bwBMdid  not  stay  here ;  Ibr 

laaaptera  waa  oatnoB  into  another  room,  ^i^eie 

ase  pwamt  the  king,  my  lord  chanOliHor, 

IhtfiNd  chkf  justiaePcmberton,  and  •etenl 

4lbar  of  the  iMdNHly,  with  Otaham,  Baynes 

^md  Baslh ;   wktm  my  lotd  chanceUor  Wfts 

.ai»y>!shBrp«^.tlie  captAn,  and  pot  sereial 

4)nMsnstohnn,  which  heooiild  not  answer, 

«nd  told  the  ttptoin,  tiiare  mete  two  sarto  of 

ttdnmesBMnIa,  and  th«t  Ike  captain  was  like 

to  came  to  his  Wial  befbie  the  lord  ShafteAnry. 

^  Vbrbaslnesa  was,  BoMh  had  awom  diat 

4»oaptiittkad  a  oammissku  from  my  kni 

Aafbibuiy,  Ibr  <a  traop  of  My  men,  to  be 

nqr  ktd's  gaank  mnst  the  kmg,  and  thit 

BDotii  waa  ikted  iftS :  Thk  Biotfhad  swora, 

«kDtwaaso4iBlbrtanHteki  it,  aa  to  swear  tfak 

waa'wken  the  parikmeni  was  at  (Mbrd,  at 

(Wlnaklina  the  captain  waa  mftkinghw  pre^ 

faratisns  for  his  intended  goveniment  of  Caro- 

•fina :  kA  whathar  the  king  bdiered  the  cap- 

4kfi  or  Booth,  as  oafanawn ;  bnt  it  stopped  here, 

♦and-thf  siylam  waa  no  higher  advanced  upon 

Boolh'a^a•d^  nor  eonMfbe  pravaikd  npo»  to  be 

'^wiiiiw  agtikrt  ■yiki4ifcafttelaiP|»  ^kfioglk 


hkwifewasaBmochtPdiptedto  have  it  ao,  na 
the  captain  was ;  so  the  captain's  only  adrance- 
ment  was  to  be  remanded  toprison. 

''HowerfT,  it  was  resohed  that  n^  lotd 
flhaftesbury  shoulil  be  piosecnted,  and  so  upon 
the  94th  of  November  a  biH  of  Higfa-Tkieasoa 
was  preferred  aeainst  him  to  the  grc^t  imfnesi 
at  the  sessions  liouse  in  the  Old  Bailey :  and 
Baynes  pnwed  a  tme  prophet,  diongh  Booth 
awore  to  the  captain's  command  of  nfty  men» 
to  be  a  s^uardtomylord  ;  fbr  the  jury  neither 
boKered  him  nor  die  eridenee  so  baffled  at  Col- 
ledge's  trial,  nor  the  Irish  eridence  added  to 
that,  and  so  retamedan  *  Ignoramiw'  upon  it. 

<«  Soetoniua,  in  the  life  er  Tibermi,  says,  he^ 
ae?er  could  have  made  sndi  raTagea  uyoo 
the  Roman  empire,  and  eierciaed  such  crnd* 
ties,  if  he  had  not  been  backed  by  an  olficioua 
and  flattering  senate,  which  earned  die  lace 
of  justice  in  it :  And  thoogh  it  be  erident, 
that  Ibr  near  dghty  yean,  these  three  kings  of 
the  Scottish  race  had  been  endearonripg  to  es- 
taUirii  an  ariatrary  and  tyrannical  goremment 
0V9  thk  nation,  j^  except  kimp  James  the  first, 
who  if  hk  necessities  bao  not  forced  him,  wonki 
ha?e  never  hada  parliament  after  die  ikst;  and 
who  by  hk  own  authority  created  so  many 
monopolies,  andbenerokncfs,  and  in  the  ^- 
Ikment  of  the  13th  and  J8th  yean  of  Bk  reign, 
widiont  any  colour  of  justice,  imprisoned  so 
many  worthy  geademcn,  widiont  the  benefit  of 
Habeas  Cornus's,  ibr  their  debates  in  parlia- 
ment; yet  these  other  two  pretended  to  raise 
their  tyrannies  under  the  form  txf  justice,  and 
therefbre  Charies  the  First,l%fter  he  for  15 
yean  together,  had  not  only  exceeded  hk  fii- 
tber  in  gtantingmonopoGes,  and  raising  money 
by  loans,  benerolences,  coat  end  conduct  mon^ ; 
•but  also  in  taking  the  customs  without  grant  of 
nariiament,  and  such  as  were  never  granted 
by  parliament ;  and  in  further  raking  ship 
money,  and  imprisoning  the  memben  of  par- 
Ikment  without  benefit  of  thdr  Habeas  Cor- 
pus's; yet  he  thought  best  to  do  it  by  such 
judges  as  he  should  make  :  8o  th^s  king,  in 
die  eaacntions  of  Pitzharris  and  CoUe^pe, 
would  have  the  cohNW  of  justice  by  a  form  of 
kw,  for  which  there  was  no  law. 

«<  But  as  the  knights  of  Mafta  could  make 
knights  of  their  OTW  fbre^ght  pence  a  piece, 
yet  coaM  not  make  a  soldier  or  aeaman  :  So 
these  kings,  thouffh  diey  could  make  what 
jodees  ^hey  ^eascd,  to  do  their  business,  yet 
coidid  not  malK  a  grand  jury,  from  whom  the 
juikes  in  all  criminal  cases  4)etween  the  &in|g 
and  sidijeet  must  take  their  measures  :  *11iese 
l^rand-juries  in  London  are  returned  by  die 
sherifis,  and  the  sherifls  are  ehosen  by  tho 
Ikery. 

•«  TNt4ttod^,  «fter  my  krt  Shaftcahiry'g 
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%aA  thf  lives,  mleresta  and  Ubertie»of  ail,  and 
therefore  has  always  been  hmked  upon  as  a 
crime  of  the  most  notorious  nature  uku  can  be 
wiiatsoeier,  and acoordinglv  pumshmeuts  ha?e 
been  appointed  for  it  of  tb^  nigliest  and  severest 
extremity..   There  was  at  eommun  law  great 

Case,  put  the  court  to  their  tnimps,  and  at  pre- 
sent a  stop  to  their  proceedings :  The  assis- 
tance of  the  duke  of  York  was  necessary,  but 
at  this  time  he  was  busy  in  Scotland,  as  oefore 
said.''    2  Roger  CokeVi  Detection,  308. 

Anencomiastic account  of  SRiafteybury  printed 
in  the  Harleian  Miscellany,  vol.  5.  i.  368, 
under  the  title  of  ^<  A  brief  account  or  many 
**  memorable  passages  of  the  lite  and  death  of 
•«the  earl  of  Shaftshury,"  &c  oonchides 
thus: 

'*  I  shall  fflve  one  memortdile  passage  said 
to  hare  passed  between  the  earl  and  some  of  the 
popish  lords,  soon  aiier  bis  oonunilment ;  the 
story  is  this:  meeting  accidentally  with  one  of 
the  popish  lords,  he  was  asked  by  nim,  *  What 

*  his  lordship  did  there,  and  that  he  little 
« thought  to  have  his  good  company  ?'  to  which 
Hbe  earl  of  Shaitsbury  cqilied,  «  That  he  had 
'  lately  been  sick  of  an  ague,  and  was  ocnne 

*  there  to  take  some  Jesuits  powder.'  It  wag 
said,  during  the  whole  time  of  his  lordship 
being  in  the  Tower,  he  remained  rery  cheer- 
fill,  beyond  what  could  have  been  expected  frton 
a  person  labouring  under  such  exfareuie  pains 
and  diseases.  During  the  earl's  impiisoument, 
niany  made  it  their  business  to  detract  and 
▼Ui^  him  ;  and  it  was  their  saode  to  drink  his 
health  at  an  hempen  string,  and  call  him 
« T017  Tapskin,'  (alluding  to  the  tap  which 
Iiad  been  applied  upon  the  breaking  out  of  an 
^Icer),  andr<  king  of  Poland !'  (It  was  astaiAt- 
ing  joke  among  the  opponents  of  SOmftsbury, 
that  be  hoped  tb  be  chosen  kin^  of  Poland  at 
the  Tacaney,  when  John  Sobieski  was  elected.) 
After  the  earl's  trial,  it  is  reported  he  arrest- 
ed one  fiaines,  one  of  the  wttnesies,  for  a  con- 
spiracy, also  several  others;  but,  being  not 
suffered  to  have  his  trial  agaiiMt  them  in 
L<»don  and  Middlesex,  he  remitted  the  same 
till  another  opportuuty." 

<'  Shafte^nry,  afnud  of  a  trial,  offered,  if  the 
king  pleased,  to  jb^  and  Hve  in  Carolina.  The 
Lord  Chamberlain  was  for  the  kin^*s  hearken- 
ing to  htm."  Macpherson's  Life  of  king 
James  the  Second,  written  by  himself.  See 
the  Introduction  to  the  Case  oflord  Clarendon, 
Tol.  6,  p.  391,  of  thisCdlection. 

North  is  very  acrimoiuaus  against  Shaftes- 
bury.   Dryden,  too,  is  very  severe  upon  ' 
though  with  some  qualification ; 

*^  A  name  to  aU  succeeding  ages  cora*d ; 
For  dose  desinis  and  crooked  counsels  fit, 
Sagacious,  hold,  and  tUFbulent  of  wit; 
RastJess»  unfix'd  in  principles  and  place. 
In  pow'r  onpleas'd,  impatient  of  disgrace  ;^ 
A  fiery  soul,  which,  working  out  its  way, 
Flatted  the  ptgmy  body  to  decay, 


variety  of  opiniona  oonoeming  trsason,  mad 
there  were  many  disputes  shoot  it,  whatshenid 
betreaaon»andwbalnflt;  andtherelefe  it  w«a 
thought  fit,  by  the  wisdom  of  our  ancestors, 
to  have  a  law  to  declare  trsason;  andbyUie 
statute  of  the  S.5th  of  Kd.  3,  there  was  a  phwi 


A  daring  pilot  «n  extremity ;  [hi^h. 

Pleas'd  with  the  danger,  when  the  waves  went 
He  sought  the  storm ;  bur,  for  a  ottim  unik,    - 
Would  steer  too  nigh  the  sands,  to  bosst  )iis  wit. 
Great  wits  are  sure  to  madness  near  ally'd, 
And  thin  partitions  do  their  bounds  divide; 
,  £lse  why  should  he,  with  wealth  and  honout 

Ucis'd, 
Refuse  his  age  the  needful  hours  of  rest-^ 
Punish  a  body  wbicti  be  couM  not  please ; 
Bankrupt  of  hfe,  yet  prodigal  ot  ease  ) 
And  hll  to  leave  what  with  bis  toil  he  won, 
To  that  unfeather'd,  two-legg'd  thing,  a  son ; 
Got  while  bis  soul  did  huddled  notions  tvy^ 
And  bora  a  shapeless  lump,  like  Anarchy. 
In  friendship  false,  implaciable  in  hate ; 
Resolv'd  to  ruin,  or  to  rale  the  staite. 
To  compass  this,  the  triple  bond  be  broke ; 
The  pillars  of  the  pubhc  safety  shook ; 
And  fitted  Israel  lor  a  loreign  yoke : 
Then  seiz'd  with  fear,  yet  siiU  affecting  fitme« 
Usurp'd  a  patnot'iB  ail-atuatn^  name : 
So  easy  »tiU  it  proves,  in  facttous  times,  - 
With  public  z««l  to  cancel  private  crimes. 
How  safe  is  treason,  and  bow  sacred  ill, 
^bere  none  can  sin  against  the  people's  will ! 
Where  crowds  can  wiak,  and  m»  eflf oce  bf 

known. 
Since  in  anutbe/s  guilt  tliey«fiad  their  own ! 
Yei  kiniv  4eserv*d  no  enemy  can  grudge ; 
The  siatebinan  we  abhor,  but  praise  the  ju<i|ge. 
In  Isr'el's  courts,  nc*ei'sat  an  Abethdla 
With  more  discerning  eyes,  or  hands  more 

clean ; 
Unbrib'd,ODsou^t,  the  wretched  ta  redress, 
Switt  of  dispatch,  and  easy  of  aecess* 
Oh !  had  he  been  content  to  serve  the  crown 
With  riftues,  oety  proper  to  th^gown-^ 
Or  had  the  rankness  of  the  soil  been  freed 
From  cockle,  that  oppressed  the  noble  seed— 
David  for  him  bis  tuneful  harp  had  strung. 
And  HeaVn  had  wanted  one  immortal  song. 
But  wild  ambition  loves  to  sHde,  not  stand. 

And  fortune's  ice  prefers  to  Virtue's  hmd.^ 

•    ••4|sk«eo«es»9 

^  A  martial  hero,  first,  with  early  care. 
Blown,  tike  a  pigmy  by  the  winds,  to  war ; 
A  beardless  chief,  a  rebel  er^  a  man ; 
So  yoon|  hts  hatred  to  bis  prince  began. 
Next  this,  (how  wildly  will  ambition  staeirl) 
A  vermin,  wriggling  in  th^  usurper's  ear:     - 
Bart'ring  his  venal  wit  for  sunis  of  gold. 
He  cast  himself  into  the  saint-Kbe  mould ; 
Groan'^,  sigh'd,  and  pray'd,  while  godUnesp  was 

The  loudest  bagpipe  of  die  ^oeaking  tmin. 
But,  as  'tis  hard  to  cheat  a  jugghv^  eyes, 
Hb  open  lewdness  be  cQutd  nrer  disguise. 
There  split  the  saint-;  for  bypocriticseal 
Allows  no  sins  hot  those,  it  caa  ooncod. 


Tbe  wretch  torn'd  loyai  in  hb  own  defenoe. 

And  malice  reconciled  him  to  bis  pnace. 

Him,  in  the  anguish  of  his  sool,  he  serv'dy. 

Bowarded  laster  still  than  be  deserr'd. 

Be*hold  him  now  exalted  into  trust. 

His  coanseb  oft  oonvenieDt,  seldom  ja«t. 

E'en  in  the  most  sincere  ad?ice  he  gave. 

He  had  a  gnxiging  still  to  be  a  knave. 

The  frauds  be  learot  in  hisC  anatic  jears, 

Made  himoneasj  io  his  lawful  gears : 

At  best,  as  little  honest  as  be  could. 

And,  like  white  witches,  mischieToosly  good. 

To  Ids  first  bias,  longingly,  he  leansy    ' 

And  rather  would  be  great  by  wicked  means." 

Mr.  Fox  in  a  letter  to  Serjeant  Heywood 
writes: 

«« I  am  quite  glad  I  have  little  to  do  widi 
Shaftedmrv  ;  for  as  to  making  him  a  real 
patriot,  oruiead  to  our  ideas  of  liberty,  it  is 
unpoasihle,  at  least  in  my  opinion.  On  die 
otlier bandi,  he  is  very  far  from  beingthe  devil 
li^is  described.  Indeed,  he  seems  to  have 
been  strictly  a  man  of  honour,  if  that  praise 
can  be  given  to  one  destitute  of  public  virtue, 
and  wbo  did  not  consider'  cathdics ns  fdlow 
creatures ;  a  feeling  very  common  in  those 
times.  Locke  was  probaUy  caught  by  his 
^lendid  qualities,  his  courage,  his  openness, 
his  party  zeal,  his  eloquence,  his  fair  dealing 
with  his  friends,  and  his  superiori^  to  vul- 
gar comptton.  Locke's  partialis  might 
make  him,  on  the  other  hand,  blind  to  the  m- 
difference  with  which  he  (Shaftesbury),  es- 
poused either  monarchical,  arbitrary,  or  re- 
|»uUican  principles,  as  best  suited  his  ambi- 
tion; but  could  it  make  him  blind  to  the  re- 
lentless cruelty  with  which  he  jpersecuted  the 
prists  in  the  affair  of  the  popish  plot,  merely, 
as  It  should  seem,  because  it  suited  the  purposes 
of  the  party  with  which  he  was  then  engaged  ? 
•—Yon  know  that  some  of  the  imputatioos 
against  him  are  certainly  false :  the  shutting 
up  the  £xdiequer,for  instance*  But  the  two 
great  blots  of  sitting  on  the  Regicides,  and  Ids 
conduct  hi  the  pooish  plot,  can  never  be  wiped 
off.  The  seoondl>utcn  war  is  a  badbusineflB, 
in  which  be  engaged  heartily,  and  in  which 
(notwithstanding  ail  his  apulogists  say,)  he 
would  have  persevered,  if  he  had  not  found  the 
king  was  cheating  him.^' 
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decUntion  made  of  what  was  trcaaon,  and 
what  not :  By  that  law,  *  Porany  one  to  com- 
*  passi  ima^fine,  or  inteatd,  tbedeatfa  oftfae  king* 

'Whoring  to  fccandal  gives  too  large  a  scope  : 
Saints  mast  not  trade ;  but  they  may  interlope. 
Th'  ungodly  principle  was  all  tM  sasne, 
But  a  gross  cheat  betrra  his  partner's  game. 
Besides,  their  pace  was  formal,  grave,  and  slack ; 
His  nimble  wit  outran  the  heavy  pack  : 
Yet  still  he  found  his  fortune  at  a  stay, 
Whole  droves  of  blohckeads  choaking  up  his 
They  took,  but  not  rewarded,  his  advice ;  [way: 
Villain  and  wit  exact  a  double  price. 
Pow'r  was  hit  aim ;  but  thrown  from  that  pre- 


IbrlwiD  giTeyouBonioreofAatstatQle,Bor 
oonoerving  the  sense  thereof,  than  may  be  for 
your  purpose  now,  I  say,  by  that  law, '  to  eom-- 

*  pass,  iinaffine,  or  intend  the  death  ofthe  king^, 

*  and  todedare  it  by  overt-act,  or  to  levy  war 
<  against  the  king,'  were  deefared  (amongst 
otlK^r  things  in  that  statute  mentioiied)  to  be 
High -Treason  :  And  this  hath  obtamed  tor  ia«r 
among  us  ever  since  ;  and  by  that  standings 
law,  nothing  is  to  be  accounted  tivason,  bwt 
what  is  therein  particularly  declared  so;  but 
upon  many  emergent  occasions,  there  hafli 
been  several  other  laws,  as  the  case  bath  re- 
quired now  and  then,  for  to  decbre  and  brin^ 
odicr  particular  crimes  within  the  compass  of 
treasons  :  So  there  was  a  law  made  in  queen 
Elisabeth's  reign  for  enacting  several  crimea 
to  be  treasons,  during  her  life ;  which  was 
made  upon  the  oocssion  of  the  inveterate 
malice  of  the  Roman  Catholics  against  her 
and  hergovemment ;  and  so  there  hrai  been 
m  other  kmg's  reigns  upon  other  occasions. 

Amongst  the  rest,  it  was  thought  fit,  by  the 
parliament  assembled  here,  in  the  Idth  year  of 
this  present  king,  to  make  a  particular  law  fbr 
the  <wf^ng  and  dedaring  several  crimes  to  be 
treaaoM,  <fiiring  this  king's  life;  they  bad 
great  gromids,  and  too  much  oceasisn  for  it, 
andsothey  ezpre8S.it  in  the  nreamble  of  thu 
law.  The  wounds  whidi  the  then  hdetreaanm 
bad  made,  that  had  so  fitr  obtained  in  this  kmg- 
dom,  were  then  still  bleeditag,r^  and  aoaxceiy 
closed;  many  traitorous  positions,  and  many 
seditious  principles  were  spread^  and  had  ob^ 
tamed  and  gained  fbotmg  among  thki  people  of 
this  kingdom ;  and  the  naritament  hsd  reason 
to  bebeve  that  where  they  had  beensomalicKNis- 
ly  bent  againBt  the  kinr  and  his  family,  and  had 
taken  offhis  father,  iu3  maintained  so  bug  and 
dangerous  a  war  agsinst  him,  almost  to  the  otter 
des£uciion  and  extiniation  of  him,  and  all  his 
good  sal^ects,  and  offhis,  and  all  our  intsre^ 
properties  and  liberties,  and  bad  ahnortdea- 
troyed  a  fiourishmg  kin^^dom ;  heie  they  had 
reason,  I  lay,  to  be  careful,  to  prevent  tho  fike 
miachieft  ibrthe future ;  therefore,  gendemen, 
they  did  think  fit  to  make  a  new  Utw  lor  this 
purpose ;  and  whereas  the  law  bdbre  was,  that 
It  should  be  treason,  to  compass,  imagine,  or 
intend  the  death  of  the  king,  so  as  it  were  de- 
clared by  overt-act ;  now  they  thought  it  woukl 
be  dangerous  to  stay  till  an  overt-act  should 
dedare  the  intention :  for  wboi  they  had  seen 
such  malicious  and  evil  designs  against  the 
king  and  supreme  authority ;  and  that  they  had 
prevailed  so  far,  as  to  murder  one  king  and  ba- 
nish another;  and  had  gone  a  great  way  in  the 
destruction  of  tiie  government  of  this  kingdom, 
absolutely  to  root  it  quite  out;  they  had  reason 
then,  as  much  asthev  couM,  to  inevent  the 
designs  before  they  should  grow  fidl  ripe»  and 
vent  themselves  in  oveit^acts;  theiefbcefitwaa 
enacted  by  that  statute,  made  in  the^dthyear 
of  this  king's  reign,  **  That  if  any  onC  sItfuUl 
compass,  imagine,  or  intend  the  death  of  tbb 
king  or  Us  destructioni  or  any  bodily  havm.  that 
mi^  taiid  to  his  deathi  ordertructiWktyinjr 
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maiming  or  woaudin^  his  persoo,  any  restraint 
of  his  lioertv,  or  any  imprisoamont  of  him  ;  or 
if  any  shoula  design  or  intend  to  levy  any  war, 
•gainst  him,  either  within  the  kingdom,  or 
without)  or  should  design,  intend,  endeavour, 
or  procure  any  foreign  prince  to  invade  these 
his  dominions,  or  any  other  of  the  king's  do- 
minionai  and  shookl  signify  or  dechure  tiiis  by 
any  writing,  or  by  any  preaching  or  printing, 
or  by  aqv  advised,  mahcious  speaking,  or  words, 
this  shall  |^  high  treason." 

Now  this  hath  altered  the  former  law  greatly, 
especially  in  two  cases  i  first  as  to  levying  of 
war ;  the  intention  was  not  treason  before,  un- 
less it  had  taken  effect,  and  war  had  been  ac- 
tually levied :  and  then  as  to  the  designing  and 
compassing  the  king's  death,  that  was  not  trea- 
son, unless  it  was  declared  by  an  overt-act : 
as  to  the  imprisoning,  or  restraining  of  the  li- 
berty of  the  king,  they  of  themselves  alone 
were  not  high  treason:  but  now  by  this, 
law  these  are  made  treason,— by  this  law, 
during  his  majesty's  life;  and  the  very  do- 
signing  of  them,  whether  they  take  effect,  or 
not  take  effect,  though  it  be  prevented  (before 
any  overt-act)  by  the  timely  prudence  of  the 
kinig  and  bi&otiicerN— though  it  should  be  time- 
Iv  prevented,  that  there  is  no  huit  done,  yet 
the  very  design,  if  it  he  but  uttered  and  spoken 
and  any  ways  signified  by  any  dLscuurse  :  this, 
gentlemen,  is  made  treason  *  by  this  act;  and 
this  hath  wrought  very  great  alteration  in  the 
case  of  treason  now  ;  Ibnnerly  it  was  said,  and 
said  truly  enough,  that  words  alone  would  not 
make  treason  ;  but  since  this  act,  gentlemen, 
words,  if  they  import  any  malicious  design 
against  the  km^'s  hie  and  government,  and 
traiterous  intention  in  the  pai-ty ,  such  words  are 
treason  now  witliin  this  act :  and  this  act  was 
made  with  great  prudence,  and  with  great  care 
to  take  off  mat  undue  libeity  that  men  had 
taken  to  themselves  ;  in  those  times  of  licea- 
tiousness,  people  had  taken  to  themselves  an 
imdecent  and  undue  libeily  to  vent  all  their 
seditious  and  malicious  mmds  Ofke  to  another, 
without  any  restrauit  at  ail:  therefore  now, 
gentlemen,  you  must  consider,  that  words  if 
thev  Mgnify  or  purport  any  traiterous  intention 
er  design  in  the  party,  either  against  the  king 
or  his  govamment ;  either  to  restrain  his  liberty 
or  imprison  him,  or  to  do  him  any  bodily  hurt, 
or  any  crime  of  that  nature ;  this  is  treason 
within  this  act  of  parUament. 

Look  ye,  gentlemen,  now  as  to  the  indict- 
raonta  that  siuJl  be  brought  before  you,  you  are 
to  consider  these  things :  1.  Whether  the  mat- 
ter oontdned  in  them,  and  which  you  shall  have 
in  evidence,  be  matter  of  treason  within  the 
former,  or  this  act  of  parliament  P  And  here,  if 
you  doubt  of  it,  then  you  must  advise  with  us 
that  are  oommiisionatcd  by  his  majesty,  to  hear 
and  determine  these  crimes ;  and  m  matters  of 
kw  we  ahall  direct  you :  and  you  are  to  enquire 
if  there  be  two  wimesses  that  shall  testify  the 
mattors  in  evidence  to  you ;  for  without  two 
witnesses,  no  man  is  to  be  impeached  within 
these  hiws;  but  if  these  be  twowitneisa  that 

vou  Vlli, 


shall  testify  to  you  matters  to  make  good  the 
indictments,  then  you  have  ground  to  find  the 
indictments.  But  I  ipust  tell  yon,  as  to  tills 
case  of  two  witnesses,  it  is  not  nt  cessary  that 
they  should  be  two  wimesses  to  the  same  words 
or  to  words  spoken  at  one  time,  or  in  the  same 
place ;  that  is  not  necessary :  if  one  be  a 
wimess  to  words  that  import  any  traiterous  de- 
sign and  intention,  spoken  at  one  time,  an4 
in  one  place ;  and  another  testify  otlier 
seditious  and  traiterous  words  s])oken  at 
another  time,  and  in  another  place ;  these  two 
are  two  good  witnesses  within  this  statute,  and 
so  it  hatli  been  solemnly  resolved  by  all  the 
judges  of  England,  upon  a  solemn  occasion. 

Look  ye,  gentlemen,  I  must  (ell  you,  ^fhat 
that  which  is  referred  to  you,  is  to  consider, 
whether,  upon  what  evidence  you  shall  have 
given  unto  you,  tliere  be  any  reason  or  ground 
for  the  king  to  call  these  persons  to  an  account ; 
if  there  be  probable  ground,  it  is  as  much  as  you 
are  to  enquire  into :  you  ire  not  to  judge  the 
persons,  but  for  the  honour  of  the  king,  and  the 
decency  of  the  matter,  it  is  not  thought  fit  b)r 
the  law,  that  persons  should  bo  accused  and  in- 
dicted, where  there  is  no  colour  nor  ground  for 
it ;  where  there  is  dm>  kind  of  suspicion  of  4t 
crime,  nor  reason  to  bdieve  that  the  thing  can 
be  proved,  it  is  not  for  the  king^s  honour  to  call 
men  to  an  account  in  such  cases :  therefore  yoii 
are  to  enquire,  whetlier  that  that  you  hear  be 
any  Cause  or  reason  for  the  king  to  put  the 
party  to  answer  it.  You  do  not  condemn,  nor 
is  there  such  a  strict  enquiry  to  be  made  hy  yoii 
as  by  others,  that  are  sworn  to  try  the  fact,  or 
issue :  a  probable  cause,  or  some  ground,  that 
the  king  hath  to  call  these  persons  to  an- 
swer for  it,  is  enough,  gentlemen,  for  yon  to 
find  a  bill,  it  is  as  much  as  b  by  law  required. 
Gentlemen,  yon  must  consider  this.  That  as  it 
is  a  crime  for  to  condemn  innocent  persons,  ao 
it  is  a  crime  as  great  to  acquit  the  guilty  ;  and 
that  God  that  requires  one  of  them,  requiros 
both ;  so  that  you  must  be  as  strict  in  the  one, 
as  you  would  be  in  the  other.  And  let  me  tall 
you,  if  any  of  you  shall  be  refractory,  and  will 
not  find  any  bill,  where  there  b  a  probable 
ground  for  an  accusation,  you  do  therein  under- 
take to  intercept  justice ;  and  you  thereby  make 
yourselves  criminab  and  gmlty,  and  the  fieiult 
will  lie  at  your  door.  You  must  consider,  gen- 
tlemen, you  are  under  a  double  obligation  here 
to  do  rignt ;  you  are  under  the  obligation  of 
Englishmen,  as  we  are  all.membei's  of  one 
great  body,  of  which  the  king  b  he^d  ;  and 
you  are  engaged,  as  Englbhmen,  to  consider, 
that  crimes  of  thb  nature  ought  not  to  go  un- 
punbhed  :  then  you  baveai)  oath  of  God  upon 
you,  you  are  here  sworn  to  do  according  to  what 
the  evidence  b.  Now  therefore,  if  you  have 
two  witnesses  of  wordntbat  may  import  a  trea- 
sonable design  or  iiitentum  in  any  of  those 
parties,  against  whom  you  shall  have  iiidiot- 
ments  ofleredtoyou,  you  are  both  bound  by  the 
law  of  nature,  as  you  are  members  of  thb  body  ; 
and  by  the  law  of  God,,  as  you  have  taken  eA 
oath  upon  you,  for  to  find  those  bUls. 
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Gentiemen,  compassion  or  pity  is  not  jonr 
province,  nor  ours  in  this  case ;  there  is  no 
room  for  that,  in  en^pmies  of  this  nature ;  that 
is  r^senred  to  an  higher  and  superior  power, 
from  which  ours  is  derived :  Therefore,  g;en  • 
tktnen,  I  must  reouire  you  to  consider  such 
evidence  as  shall  oe  given  you,  and  to  he  im- 
partial, according  to  what  yo.u  shall  hear  from 
the  witnesses,  if  you  have  ground,  upon  what 
'  evidence  you  shall  have  given'  you,  to  helieve 
that  there  i^  any  reason  or  cause  for  the  king 
to  call  the  persons  named  in  siich  indSctments, 
as  ^all  be  tendered  to.  you,  to  answer  for  what 
is  ol^jected  acain^  them  therein,  yon  are  to 
find  those  bilte ;  that  is  all  that  I  shall  say  to 
you  ;  only  pray  God'to  direct  you  in  your  en- 
quiry, thatjustice  may  tai)se  place. 

[Then  a  Bill  of  High-Treason  ^as  offered 
afpiinst  the  £arl  of  Shaftesbury ;,  and  sir  Fran- 
cis Withinsjnoved,  That  the  evidence. might 
be  heard  in  court] 

L.C.Jf^    Gentlemen  of  the  jury,  you  hear 

it  is  desired  by  the  king's  c^nsel  (and  that  we 

oannot  deny)  that  the  evidence  may  be  publicly 
'  l^Tcn,  that  it  may  not  be  liereafter  in  the 
« mouths  of  any  ill  minded  persons  abroad,  to 
•  scatter  .anv  mistakes  or  uhtniths  up  and  down ; 

or  to  slander  the  king's  evidence,  or  to  say  any 

thing  concerning  th<sm  thatw  not  tnie :  There- 
'  fore,  we  cannot  deny  ^is  motion  of  the  iing'n 

counsel,  but  desii^  tlmt  you  WiH  take  your 

places,  and  heat  the  evidence  that  shall  be  given 

you. 

[The  Jui^'  then  de8ire4  a  copy  of  their  oath, 
which  the  court  granted,  and  then  they  with- 
drew. After  some  little  time  they  returned, 
^ad  then  the  ckrk  caUed  them  by  their  names.] 

Foreman.  My  Lord  Chief  Justice,  1f  is  the 
opinion  of  the  jury,  ttiat  they  ought  to  examine 
the  witnesses  in  private,  land  it  hath  been  the 
constant  practice  of  odr  ancestors  and  predeces- 
sors to  do  it ;  and  they  insist  upon  it  as  their 
right  to  examine'  in  private,  because  they  are 
bound  to  keep  the  king's  secrets,  which  they 
cannot  do,  if  it  be  done  in  court. 

L,  C,  J.  Look  ye,  gentlemen  of  the  jury, 
it  may  very  probably  be,  that  some  late  usage 
has  brought  you  into  this  error,  that  it  is  your 
right,  but  it  is  not  your  right  in  tf  uth :  For  I  will 
t^lyou,  I  take  the  reason  ofthat  use  for  grandju- 
ries  to  examine  the  witnesses  privately  and  out  of 
court,  to  comply  with  the  conveniences  ef  the 
cnurt;  for  generally  upon  such  commissions 
as  these  are,  the  busmess  is  much ;  tfkid  at  gaol 
deliveries  there  are  a  great  many  persons  to  be 
indicted  and  tried,  and  much  other  woHc  be- 
sides, of  other  natures  to  be  done:  And  if  at 
such  times,  we  should  examine  all  businesses 
publicly  in  the  court,  it  would  make  the  business 
of  these  commissions  of  a  wonderful  great  length 
and  cumhrance.  Therefore  the  judges,  for  the 
convenieiicy  of  the  matter,  have  allowed,  that 
witnesses  should  go  to  the  jury,  and  they  to 
examine  them ;  not  that  there  is  any  matter  of 
right  in  it  $  for  without  ^uestbp,  origiDally  aU 


evidences  were  ^ten  in  court :  Tfie  -jury'  aW 
officers  and  ministers  of  the  court,  fy  which 
they  enquire,  and  evidence  sure  was  aRgiren 
in  court  formerly ;  and  the  witnesses  stiU  are 
always  sworn  in  court,  and  nev^  otherwise. 
And,  gentlemen,  I  must  tell  you,  itisforyonr 
advantage,  as  well  as  for  toe  king's,  tliat  it 
may  be  sure,  that  you  comply  with  yi^r  eyi- 
denoe,   that  you  do  nothing  daudestihely  ; 
therefbre  it  is  for  your  advantage  that  this  is 
done,  and  the  king  like\%'i8e  desires  it.    Now  I 
must  tell  you,  that  if  the  king  requires  it  of  ns, 
and  it  is  a  thing  that  i»  in  it's  natore  indifferent^ 
v^e ought  tocomjily  with  the  kind's  desire  to 
have  it  examibed  in  court  ;  you  shall  have  all 
the  liberty  that  you  can  have  in.  private ;  what 
question  soever  you/will  have  asked,  yoturselves 
snail  ask  it,  if  you  please,  and  we  vnB  not 
cramp  you  in  time,,  nor  any  tiling  of  .that  na- 
tippe.    Therefore,  gentlemen,  there  can  be  no 
kind  of  reason  why  this  evidence  shouM  not  be 

fiven  in  court.  What  you  say  concaning 
eepin^  your  counsels,  that  is  quite  of  ano-- 
ther  nature,  that  is,  your  debates,  and  those 
thin^,  there  you  shall  be  in  private,  for  to 
consider  of  what  you  hear  publicly.  Bat  c^- 
tainly  it  is  ^e  best  way,  both  tor  the  king,  and 
for  you,  that  there  should,  in  a  case  of  this 
nature,  be  an  open  and  plain  examination  of 
the  witnesses,  that  all  the  world  may  see  what 
they  say. 

Foreman.  My  lord,  if  3iviir  lordship  pleases^ 
I  must  beg  your  lordship's  pardon,  if  i  mistake 
in  any  thing,  it  is  contrary  to  the  sense  of  what 
the  jury  apprehend.  First,  they  apprehend 
that  the  very  words  of  the  path  dotn  bind  them, 
it  says,  *  lliat  they  Shall  keep  the  counsel's,. 

<  autt  their  own  secrets  :**  Now,  my  lord,  there 

*  <*  The  Foreman,  by  himself,  lays  his  hand 
on  the  book,  and  the  marshal  administers  to 
him  the  following  oath : 

**  *  My  lord,  or  sir,  (as  the  Foreman's  name 
'  may  be),  you,  as  foreman  of  this  grand  in- 

*  Qnest  for  the  body  of  this  county  of  A.  shall 
(  diligently  enquire,  and  true  presentment  make 
'  of  all  such  matters  and  things  as  shall  be 

*  given  you  in  charge :  The  king's  counsel, 
'  your  fellows,  and  your  own,  you  shall  keep 
*■  secret :  You  shall  present  no  one  for  envy, 

*  hatred,  or  malice;  neither  shall  you  leate 

<  any  one  unpresented  for  fear,  favour,  or  af- 

*  fection,  dr  hope  of  reward ;  but  you  shall 
\  oresent  all  things  truly  as  they  come  to  yoiir 

<  knowledge,  according  to  the  best  of  your  on- 

*  derstandmg:  So  help  you  God.' 

**  The  rest  of  the  grand  jury,  by  three  at  a 
time,  in  order,  ai'e  swora'  in  the  i<^)owing 
manner : 

"  *  The  same  oath  which  your  foreman  hatb 

<  tidcen  on  his  part.,  you  and  every  of  you, 
'  shall  well  and  truly  observe  and  keep  on  your 
•part:  So  help  you  God.'  "  Crown  Circuit 
(Jompanion. 

In  the  '<  Book  of  QaHis"  p.  906,  the  « Oath 
'  of  great  Inquest'  is  thus  stated:  <  Ye  shaH 
« truly  enquire,  and  true  presentmHit  isiake  of 
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6aii  be  no  secret  ia  puUic ;  the  very  intuiMitien 
of  that  doth  imply,  that  the  examioatioo  should 
be  secret;  besides,  my  lord,  I  beg  your  lord- 
ship's pardoD  if  we  mistake,  we  do  not  un- 
derstand any  thin^  of  law. 

Mr.  Pt^illonTxour  lordship  is  pleased  to 
say,  that  it  4iath)been  the  common  usage  and 
practice  ;  sometimes,  my  lord,  we  have  heard 
that  that  hath  been  tlie  law  of  Enfirknd,  that 
hath  been  the  custom  of  England  :  If  it  be  the 
ancient  usage  and  custom  of  England,  that 
hath  norer  fc^eia  altered  from  time  to  time,  and 
hath  continued  so,  we  desire  your  lordship's 
opinion  upon  that ;  as  we  would  not  do  any 
that  may  be  prejudicial  to  tlie  king,  so  we 
would  not  do  tne  least  that  should  be  prejudicial 
to  the  liberties  of  the  people ;  if  it  be  the  an- 
cient custom  of  the  kingdom  to  examine  in  pri- 
vate, then  there  is  something  may  be  very 
prejudicial  to  the  kinij^  in  this  public  examina- 
tion ;  for  sometimes  In  examinmg  viitnesses  iji 
private,  there  come  to  be  discovered  some 
persons  guilty  of  treason,  and  misprision  of 
treason,  that  were  not  known,  nor  thought  on 
before.  Then  tlie  juiy  sends  down  to  the 
court,  and  gives  them  intimation,  and  these 
men  are  presently  secured ;  whereas,  my  lord, 
in  case  they  be  examined  in  open  court  ^ub- 
hclv,  then  presently  there  is  intimation  given 
and  these  men  are  gone  away.  Another  thing 
Hiat  ma^  be  prejudicial  to  the  king,  is,  that  all 
the  evidences  here,  wiH  be  foreknown  before 
they  come  to  the  main  trial  upon  issue  by  the 
petty  jury ;  then  if  there  be  not  a  very  gi-eat 
deal  of  care,  these  witnesses  jnay  be  confronted 
by  raising  up  witnesses  to  prejudice  them,  as 
in  some  cases  it  has  been :  Then  besides,  the 
jury  do  apprehend,  that  in  private  they  are 

*  an  such  things  as  you  are  chaiged  withall  on 

*  the  queene*s  behalf,  the  queenc's  conncell, 

*  3^0ur  ownQ,  and  your  fellowcs,  you  shall  well 

*  and  truly  keepe  ;  and  in  all  other  things  the 

*  truth  present :  So  help  you  God  and  by  the 
'  coutents  of  this  booke.' 

At  the  end  of  a  pamphlet  entitled,  <«  Obser- 
TatkaM  on  the  Duty  and  Power  of  Juries, 
Lsftdon,  Rioted  1796,  reprinted  1798,"  is 
given  the  toUowing  Appendix: 

"  At  the  second  sessions,  held  at  the  Old 
Bailey  12tb.fan.  1706  in  the  mayoralty  of  Mrr 
Alderman  Curtis,  Th/  Kinff  v.  Crossfield, 
Smith,  Hiffgins,  and  Le  Maitre  for  High- 
Treason.  The  Solicitor  of  the  Treasury,  act- 
ing for  the  Attorney-General,  requestea  to  be 
admitted  during  the  examination  of  the  wit- 
nesses on  the  atwve  indictment ;  but  the  grand 
jury,  after  debating  upon  the  matter  some  time, 
detennined,  that,  consistently  with  their  Oath, 
no  person,  however  exalted  his  station,  conld, 
if  not  a  witness  upon  the  ocrasion,  be  present 
whilst  the  jury  were  makiug  tbdur  inquest  into 
ihe  charges  in  any  indictmeut.  The  Solicitor 
therefore,  #a8  not  admitted.''  See  the  Note 
to  the  Case  of  tbe  Regicides,  vol.  5,  p.  97$  of 
this  Colledioo. 


more  free  to  examine  things,  in  particular,  for 
the  satisfying  their  own  consciences,  and  that 
without  nvour  or  aflection ;  and  we  hope  we 
shall  do  our  duty. 

X.  C.  J,  Look  ye,  Mr.  PaptQon,  It  is  res* 
sonable  that  we  should  give  yon  our  advice  in 
this  ca.se :  '  I  must  tdl  you,  if  you  had  con- 
sidered of  what  1  had  said  before,  I  thought  I 
had  obviated  these  objections  :  Fir^,  as  to  what 
yon  do  say  that  you  are  bound  to  conceal  your 
counsels,  and  the  king's  secret8,that  is  very  true; 
as  to  your  counsels,  that  is,  your  debates,  yon 
are  bound  to  conc^t  them :  As  to  the  king's  se- 
crets, so  long  as  he  wilt  have  them,  kept  secret, 
you  are  bound  to  keep  them  so  tdo ;  but  it  doth* 
not  deprive  the  king  of  the  benefit  of -having  it 

Eublic,  if  he  have  a  desire^  for  it ;  you  dont 
reak  your  oath,  if  the  king  will  make  it 
public;    you    do    not  make   it  public;    'tis' 
the  king   does    it.      Theii    as  to  that    that 
you  do  say,  that  you  apprehend  the  coimnon 
usage  of  the  kingdom  io  be  a  law ;  (hdt  is  true,' 
Mr.  Papillon,  io  some  sense;  a  constant  and. 
uninterrupted  usa^ne  groes  for  a  law  aitiotig  us  ;- 
but  I  thought  I  had  told  you  before*,  that  both 
of  ancient  and  latter  tiroes  there  have  been 
examinations  of  the  witnesses  in  court,  in  cases 
of  this  nature;  and  we  are  not  without  precedents 
of  it  every  year,  every  terro^  continually  from 
*  time  to  time,  evidence  is  heard  in  court  by  thet 
grand  jury ;  it  is.  as  usual  a  thing  with  us,  as  any 
thing,  if  it  he  desired,  nothing  more  frequent, 
or  more  common :  I  never  heard  it  denied,  oi' 
stood  upon  by  any  grand-jury,  in  my  life,  till* 
of  late  here.;  you  may  be  instructed* with  a 
thousand  precedents,  for  I  am  sufe  it  is  a  com- 
mon and  ordinary  case,  upoii  sudi  idccasions, 
if  desired,  to  hear  the  evidence  in  court. 

Look  ye,  gentlemen,  as  to  that  care  that  you 
have  of  the  king's  affairs,  the  king  has  reason  to 
take  it  well  that  you  are  so  careful  for  tliem  ; 
and  that  you  ar^  so  mindiiil  of  hi^*  concerns, 
he  hath  a  gpreat  deal  of  reason  -to  think'  well . 
of  you  for  it : ,  And,  gentlemen,  consider  this, 
that  his  majesty's  counsel  have  certainly  con- 
sidered of  this  evidence,  before  they  brought 
this  to  a  public  enquiry ;  or  else  it  would  be 
a  hard  thing  if  they  should  come  raw,  and  not 
know  what  the  witnesses  can  say  ;  for  though 
you  are  the  jury  to  hear  the  witnesses,  yet  you 
must  consider,  that  the  king's  counsel  have 
examined  whether  he  hath  cause  to  accuse 
these  persons,  or  not ;  and,  gentlemen,  tlie^T 
understand  very  well,  that  it  will  be  no  preju- 
dice to  the  king  to  have  the  evidence  h^eu^ 
openly  in  coivrt ;  or  else  the  king  would  never 
desire  it. 

Foreman.  My  lord,  the  gentlemen  of  th^ 
jury  desire  that  it  may  be  recorded,  that  we 
insisted  upon  it  as  our  right ;  but  if  the  oeort 
over- rule,  we  must  submit  to  it* 

X.  C.  /.  Here  are  enough  pcrs<^ns  to  take 
notice  of  it ;  to  make  records  of  such  things, 
is  not  usual ;  it  is  not  our  business  here  tQ 
record  every  thing,  that  every  man  will  de« 
sire  to  be  recorded':  We  can  record  polling 
but  what  19   in   order  to  the   procseding^. 
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bat  notice  enough  is  taken  of  it ;  jou  need  before  ts  ftftenrards,  m  the  psriah  of  St  M«rj 
not  fear  but  £at  there  will  be  witnesses  le  Bow,  in  the  Ward  of  Cheap,  London,  tnher- 
enough.  ouslv  compassed,  hnagijied,  and  intended  ttie 

X.  C.  J.  (North).  Gentlemen,  I  must  say  deatti  and  final  destnictioo  of  onrsaid  soteretra 
something  to  fortifywhat  my  Lprd  Chief  Justice  '  lord  the  kin^,  andtbe  andent  goremment  of  fits 
has  said :  If  any  of  us  had  been  of  a  different  '  kingdom  ot  England,  to  change,  altef,-  and 
opinion,  w^e  would  have  spdken  it ;  the  same  I  wholly  to  subvert,  and  him  onr  said  soverei^u 
thing  was  stood  upon,  ana  discoursed  on  the  ;  lord  the  king,  from  the  title,  honour,  and  kingiy 
last  sessions,  and  then  all  the  judges  were  of ;  name  of  his  imperial  crown  of  this  kingdom  of 
this  opinion,  and  in  what  all  the  judges  agree  England  to  depose  and  deprive,  and  war  uid  re« 
to,  you  should  acquiesce.  I  must  tell  you  mm  '  belhon  against  our  sovereign  lord  the  ki]^,fo 
my  own  experience^  where  the  king  will,  he  !  move  and  levy  within  this  kingdom  .of  fing*- 
oufi;ht  to  have  it  kept  secret :  I  have  not  known  j  land  ;  and  his  said  most  wicked  treasons,  and 
it  oooe  publicly  in  the  orderly  course  of.  busi-  traiterous  compasses,  imaginations  and  pur* 
ness ;  but  I  have  often  known  where  it  hath  poses  aforesaid,  to  falfil  and  perfect,  he  the 
been  desired  by  tliose  which  prosecute  for  the  ;  said  Anthony  earl  of  Shaftesbury,  as  a  fUse 
king,  that  evidence  hath  been  given  openly  ;  {  traitor,  with  divers  armed  men,  subjects  of  our 


and  I  never  knew  it  denied :  If  aoy  of  my  bro 
thcrs  think  otherwise,  I  desire  they  would 
speak  ;  but,  I  tell  you,  as  to  my  experience, 
this  is  the  case. 

Sheriff  P.  1  desire  the  witnesses  may  be 
kej^  out  of  the  court,  and  called  one  by  one. 

jL*  C.  /.  It  is  a  thing  certainly,  that  the 
king's  counsel  will  not  be  afraid  of  doing ;  but 
Sheriffs  do  not  use  to  move  any  thing  of  this 
nature  in  court,  and  therefore  -tis  not  your  doty » 
Hr.  Sheriff,  to  meddle  with  it. 

Sheriff  P.  It  was  my  duty  last  time,  my 
lord,  and  appointed. 

AtL  Gen.  (Sir  Rob.  Sawyer)  You  were  ac- 
quainted 'twas  not  your  duty  last  time,  and  you 
appear  against  the  king. 

Then  the  Indictment  was  read. 

(London  m.)  '*  The  jurors  of  our  sovereign 
lord  the  king,  upon  their  oaths  present,  that 
Anthony  eai'l  of  Shaftesbury,  late  of  the 
parish  of  St  Martin's  in  the  Fields,  in  the 
county  of  Middlesex^  as  a  false  traitor  against 
the  most  illustrious,  and  most  excellent  prince, 
9ar  sovereign  lord  Charles  the  3nd  ny  the 
graoe  of  GcS,  of  Eiwland,  Scotland,  France, 
and  Ireland,  king,  his  natural  lord^  the  fear 
af  God  in  his  heart  not  having,  nor  weighing 
the  duty  of  his  alk^fiance  ;  but  betnc  moved 
and  seduced  by  the  instigation  of  ue  devil, 
the  cordial  love,  and  true,  due,  and  natural 
obedience,  v.'hich  true  and  faithful  subjects  of 
our  said  sovereign  lord  the  king,  towards  him 
pur  said  sovereign  lord  the  king,  should,  and 
of  right  ought  to  bear,  wholly  withdrawing, 
and  with  all  his  strength  intending  the  peace 
and  coounon  tranquillity  in  this  kingdom  pf 
England,  to  disturb,  and  war  and  rdiellioi) 
against  our  said  sovereign  lord  the  king,  to  stk 
up  aad  move,  and  the  government  pf  our  said 
sovereign  lord  the  king,  within  this  kingdom  of 
England,  to  subvert,  and  him,our  said  sovereign 
lord  the  king,  from  the  tide,  honour,  and  regal 
name-  of  the  imperial  crown  of  his  kiij^gdom 
«f  Eof^land  to  depose  and  deprive,  and  him 
our  said  sovereign  lord  the  king  to  death  ^nd 
fina\  d«ystruction  to  bring  and  put,  the  18th  day 
of  March,  in  the  33d  year  of  the  reign  o^  i»ii 
sovereign  lord  Charles  S,  now  king  of  ^ng^ 
land,  and  divers  other  days  and  times,  as  well 


said  sovereign  lord  the  king,  then  being,  ma- 
liciously, traiterously  and  advisedly,  did  pro- 
vide and  pre]>are  then  to  be  aiding  to  him  the 
said  earl  of  Shatlesbury,  to  fnlfil  and  perfect 
his  treasons  aforesaid.  And  his  ^d  wicked 
treasons,  traiterous  compasses,  imaginations 
and  purposes,  the  sooner  to  fulfil  and  perfect, 
he  the  said  Anthony  earl  of  Shaftesbary  as  a 
iaise  traitor,  with  one  John  Booth,  and  other 
subjects  of  our  said  lord  the  lung,  then  and  there 
traiterously  assembled,  met  and  consulted; 
and  the  same  wicked  treasons,  and  traiterous 
compasses,  imaginations  and  purposes  aforesaid, 
then  and  Uicre  to  the  said  John  BooA,  ana 
other  persons,  to  the  jury  unknown,  in  the 
hearinqr  of  divers  liege  suqects  of  onr  sore- 
reign  lord  the  king,  then  and  there  present, 
openly,  publicly,  maliciously,. traiterously  and 
advisecUy  did  say  and  declare,  and  toiMiniliade 
and  induce  the  said  John  Booth  to  be  aiding 
and  assisting  in  his  said  treasons,  oompasses, 
imaginations,  and  purposes,  he  the-  said  An- 
thony earl  of  Shaftesbury,  as  a  false  traitor, 
maliciously,  advisedly,  and  traiterously,  the 
said  18th  day  of  March,  m  the  fiSd  vear  of 
tlie  rei^n  of  our  said  soverdgn  lord  the  King,  at 
the  parish  and  ward  aforesaid,  within  the  ci^  of 
London  adforesaid,  falsely,  advisedly,  subtuly, 
maliciously  and  traitcroasly  said,  asMttsd  and 
declared,  ttiat  in  a  short  time  the  psitiuneBS 
was  to  sit  atOxfiyrd,  and  that  be  the  said*  An-« 
thony  earl  of  Shaftesbury  had  inspaolsd.  the 
elections,  and  considered  the  inclinations  and 
dispositions  of  the  generality  of  the  members 
of  parUameut  ele^ed ;  and  that  he  the 
said  Anthony  earl  of  Shaftebux^  was  satisfied 
that  the  parliament  would  insist  upon  three 
matters,  (to  wit)  The  bill  of  exclusion  against 
the  Duke  of  York ;  the  abolishing  the  act  of 
parliament  of  the  35th  of  queen  BGzaLeth, 
and  the  passing  of  a  new  bill  for  uniting  the 
protestant  dissenters ;  with  divers  ether  good 
and  wholesome  bills.  To  which  he  the  said 
Anthony  earl  of  Shaftesbury  was  oertain  thai 
the  king's  m^jes^  would  refuse  to  give  his 
royal  assent ;  and  therefore  he  thesaid  ABttiQa|C 
ea[n  of  Shaftesbury  did  expect  that  there  woukl 
be  a  division  between  the  ung's  m^est^  ^ndr  tho 
parliament ;  and  that  many  noUe  torda  and 
worthy  members  t»f  the  Lower  House  did  con* 
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cdrin  the  same  opinion;  and  they  were  re- 
•olved  to  insist  upon  the  passiliff  of  those  bills : 
And  if  the  lunge's  maiestj  rerased,  that  thcrjr 
(meaning  him  the  said  Anthony  ecni  of  Shaf- 
te8lmiy,mndi  the  said  noble  lords  and  worthy 
members)  and  prorided  strength  to  compel  the 
long's  m^esty  to  grant  thereanto :  And  that 
forhis  psk,  he  the  said  Anthony  earl  of 
Shafteamiry  had  provided  stout  men  to  be  com- 
manded by  captain  Wilkinson,  (meaning  one 
Henry  Wilkinson,  one  of  the  sulnects  m  our 
now  sovereign  lonl  the  king ;)  of  which  he 
the  said  Anthony  earl  of  Sbaftedbury  had 
agreed  that  the  said  John  Booth  should  be  one. 

**  And  further,  the  jurors  aforesaid  upon 
their  oaths  do  say,  that  the  aibresaid  Anthony 
earl  of  BhatVesbury,  his  said  wicked  treasons, 
and  traiterous  imaginations,  to  fdl^,  perfect 
and  bring  to  effect  afterwards :  to  wit,  the 
said  ]8th  day  of  March,  in  the  33rd  year  of 
his  said  now  majesty's  reiffn,  in  the  parish 
and  ward  afbresSid,  within  the  city  of  London 
aforesaid,  as  a  ^Ise  traitor  in  the  presence  and 
hearing  of  divers  liege  people  of  oar  said  so- 
Tereign  lord  the  king,  then  and  there  present, 
openW  and  publicly,  falsely,  maliciously,  ad* 
▼isedly  and  traiterously  said,  asserted,  pub- 
lished, and  with  a  loud  Toice  declared,  that 
onr  said  now  lord  the  king  was  a  man  of  no 
faith,  and  that  there  was  no  trust  in  him  ;  and 
that  our  said  lord  the  king  deserved  to  be 
deposed,  as  well  as  Richard  the  Second,  lat« 
king  of  England  deserved* 

*|  And  further,  the  jorors  aforesaid  upon 
tiieir  oaths  do  say,  thai  the  said  Anthony  earl 
of  Shaf^bury, '  ois  said  wicked  treasons,  and 
traiterous  imaginations  aforesaid,  to  be  fulfilled 
and  perfected,  and  brought  to  effect  the  said 
.18th  day  of  March,  in  the  3drd  year  of  his  said 
now  mtyeisty'ii  rcie'na  in  the  parish  and  ward 
aforesaid,  in  the  city  of  London  aforesaid,  as  a 
false  traitor,  in  the  presence  and  hearing  of 
divers  liege  snbjediof  our  saidtord  the  king 
then  and  there  present^  openly  and  publiolvi 
falsely,  maliciously,  advisedly « and  traiterously 
said,  asserted,  publishod,  and  with  a  loud  voice 
declared,  that  he  the  said  Anthony  eart  of 
Shaftesbury,  could  hever  desist,  until  he  had 
brought  this  kingdom^  of  England  into  a  com- 
monwealth mthout  a  king,  and  that  the  said 
Anthony  earl  of  Shaftesbury  ^  and  all  tliosethat 
him  the  said  Anthony  earl  of  ShafWsburT> 
would  assist^  (and  he  Icncw  roapy  that  would 
assist  hiin  the  said  Anthony  earl  of  Shaf^-. 
bury)  would  make  England  a  commonwealth 
as  Holland  was:  and  that  he  the  said  An-< 
thony  earl  of  Shaftesbury,  and  other  trakora 
unknown,  would  live  as  in  Holland,  and  that  he 
our  said  lord  tlie  king,  and  all  his  taviiiy, 
should  be  rooted  out. 

'*  And  further,  the  jurors  aforesaid  .do  say, 
that  the  said  Anthony  earl  of  Shafiesbiiry^  his 
Bud  widked  treasons,  and  traiterous  imagina- 
tions aforesaid,  to  be  fulfilled,^  perfected,  and 
brought  to  effect  afterwards,  the  said  18th 
da^  of  March^  in  the  3$rd  year  of  his, said  now 
inigesty's  reign,  iafh^  parish  and  wu4  afore- 


said, in  the  city  of  LoMon  aforesaid,  as  a  hks 
traitor,  in  the  presence  and  hearing  of  dhenv 
hege  subjects  of  our  said  sovereign  lord  th« 
king  then  and  there  present,  openly,  publiclr, 
falsely,  malidOusly,  advisedly,  and  trttfterously 
sahl,  asserted,  punished,  andf  with  a  loud  voice 
declared,  that  our  now  sovereign  lord  the  Idng* 
was  a  man  of  an  unfaittftil  heart,  and  not  wor- 
thy to  be  trusted,  arid  not  fit  to  rule  ani 
govern,  being  fklse,  uniOM,  and  crae!  to  bis 
people ;  and  if  he  wouM  not  be  governed  by 
bis  people,  that  they  ftoeaning  him,  tlvs  said 
Anthony  earl  of  l^anosbury,  and  odier  trai- 
tors to  the  jurors  unknown)  our  sadd  sovereigti 
lord  the  king  would  depose,  against  his  al&- 
glance  and  duty,  and  agiunst  the  peace  of  oar 
said  sovereign  lord  the  king,  his  crown  aiuf 
dignity.  See,  and  agunst  the  form  of  the  statuttt 
in  sucn  case  made anddrovided,  iScc.'' 

Sir  Fr.  Withens.  Gentlemen  of  the  jury, 
this  is  an  indictment  against  the  earl  of  Shaf%»- 
bury ;  I  shaH  not  trouble  you  to  open  the  in<- 
dictment,  because  the  evidence  will  be  some- 
what long,  I  shall  only  tell  you  which  way  we 
shaH  go. 

X.  C.  J.  North.  I  do  not  knoW  whether  you 
desire  th^  witnesses  should  be  examined  a-psrt, 
do  you  desire  that,  gentlemen  f 

/*.  C.  J.  If  you  do  desre  it,  gentlemen,  Aeir 
shall,  for  Mr.  Sheriff  hath  nothing  tb  do  with 
it ;  but  if  you  do  desire  it,  you  shall  have  the 
witnesses  called  one  at  a  time,  and  all  the  rest 
shall  be  put  out  of  the  Court. 

Jury*  My  lord,  it  is  our  desire. 

L.  C.  J.  We  did  deny  it  to  Mr.  Sheriff,  be- 
cause we  are  to  keep  men  within  their  duty. 
Here  it  b  not  his  doty  to  meddle  with  any 
thing  of  this  nature. 

'Rrewan.  My  lord,  we  desire  we  iftay  have 
a  list  of  their  names,  and  that  th^y  may  be' 
put  a-part,  that  ihey  may  not  hear  what  one 
another  say. 

Sir  Fr,  Withem.  My  lord,  there  is  one  pmrtl 
would  open. 

L.  C.  J:  There  in  no  need  for  it  at  aH— You 
shall  have  their  names  told  you  as  th4*y  are 
called. 

Harrimn,  My  lord,  we  pray  we  may  have  a 
list  of  their  naates. 

Xt.  C.  /.  If  you  desire  it,  you  may  have  it  i 
but  it  will  be  no  advantage,  for  you  will  bear 
them  named^  and  you  may  write  them  down  as 
they  come  in. 

Oodfrey,  We  desire  a  list ;  for  yoil  told  us, 
the  kmg's  counsel  bad  eiuunined  thent|  and 
knew  who  they  were. 

L,  C.  J.  I  will  tell  you,  the  CouH  is  to  have 
their  names  indorsed,  for  they  do  not  bHng* 
witneaws  hi.  hnflger-mngger,  aod  I  wapfciBe 
they  are  indorsee  here. 

t,  C.  J.  North,  It  is  want  of  experience  that 
makes  you  ask  this  ;  you  are  told,  they  are 
indorsea  here. 

X.  Q.  J.  Look  you,  sir  Sanniel  ikamarr 
diston»  you  must  have  the  indictment  itself  odtf 
with  you^  and  all  their  names  written  upon  the 
back  ofthat  in<fictment  i  but  that  you  should* 
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desin  to  have  the  namet  of  them  in  a  roll 
Mbrdband,  I  do  not  know,  if  there  he  any 
resson  that  you  can  aaeign  for  H. 

Foreman^  One  thing  more  I  hav^  to  say, 
that  we  may  see.  the  warrant  hy  which  tne 
enrlof  ShiAetbury  was  committed,  for  there 
are  some  other  questions  depend  upon  it 

X,  C.  J.  tlial  we  cannot  do,  for  the  lieute- 
nant of  the  ¥ower  hath  that  warrant,  which  he 
keeps  for  his  indemnity ;  we  cannot  demand  it 
from  him  upon  any  terms  :  any  thio^  that  you 
do  desire  of  us,  let  us  know ;  what  is  reasona- 
hle,  and  within  our  power  we  will  ?rant ;  and 
for  other  desires  of  your's,  we  tell  ttie  reason 
why  we  cannot  gfrant  them. 

Famllon.  My  lord,  if  your  lord^ip  pleases, 
I  will  only  acquaint  your  lordship,  that  the 
gentlemen  of  tne  jurv  do  seem  to  be  of  opi- 
nion, that  your  k>rdsnip  gives  them  leave  to 
examine  the  witnesses ;  and  the  jury,  because 
they  would  not  piit  the  Court  to  too  much 
trouble,  do  desire,  that  the  witnei^KS  should 
oome  one  after  another,  and  make  their  infor- 
mation, and  then  the  jury  would  withdraw,  to 
consider  what  proper  questions  to  ask  them, 
and  come  down  a^n. 

X.  C.  /.  You  sliall  do  so,  gentlemen.  Jjook 
you,  we  did,  at  the  request  of  the  last  jury, 
use  the  same  method  :  after  they  had  heard 
the  witnesses  what  iuey  gave  m  evidence, 
they  came  and  desired  leave  to  ask  them  some 
questions,  which  we  ffranted,  and  they  were  all 
called  one  by  one,  and  did  examine  them  ;  you 
ahall  do  so,  gentlemen. 

Att.  Gen,  1  was  informed  this  morning 
iStusxe  were  several  ouestiona.  to  be  asked  of 
several  witnesses  to  direct  the  Grand-jury  how 
to  demean  themselves. 

'X.  C.  X  Mr.  Attorney  the  request  is  rea- 
oonalile  enough. 

Harmon.  >Ve  desire  they  may  he  examined 
one  by  one. 

X.  C.  J.  North,  I  suppose  you  do  not  stand 
upon  it  for  these  witnesses,  diey  are  clerks  of 
the  council,  that  only  prove  a  paper  which  it 
seems  was  found  in  the  earl  of  Shaftesbury's 
house :  if  you  will,  they  may  go  out,  and  be 
called  in  again. 

Harriion,  We  humbly  beg  it. 

Oo^f'rty*  I  was  foreman  of  the  jury  al 
Fitzharris's  trials  and  it  was  complained  lie'  had 
hard  measure  from  some  Irish  witnesses,  and 
that  it  was  severe  that  they  should  be  examined 
in  troopu  :  it  hath  troubled  me  since  tliat  I  did 
notpttt  them  out  and  examine  them  a-part. 

Jl.  C.  X  Look  ye,  gentlemen,  you  ttiat  are 
witijiesaes  for  the  long,  you  must|ro  all  out, 
and  cama  in  as  you  are  called,  one  by  one. 

( Whkh  done, , WiUiam  Blathwai^  eaq.  waa 
praduioad,  and  a  paper  deUvered  in.] 

Saundern  to  Mr.  Blathwait.  t  pray,  Sir, 
give  an  account  how  you  came  by  that  paper  ? 

filatluoait.  This  paper,  gentlemen,  ifas  put 
into  my  custody  by  Mr.  Uw^,  cleric  of  the 
^unsel,  who  seised  it  among  others  in  my 
brd Shijft)edniry's haine :  hagaveme^key 


of  the  room  where  they  were  kept,  and  it  hath 
been  altogetfaer  in  my  custody,  except  for  a 
short  tim  ethat  it  was  delivered  to  Mr.  Secre- 
tary Jenkins,  by  whom  it  was  re.delivered  to 
me.  Mr.  Gwy  n  having  seised  papers  at  my 
lord  Shaftcjibury'tt  house  brought  mem  to  the 
council- office,  and  put  them  into  one  of  the 
rooms,  and  locked  the  door,  and  deliver^  the 
key  to  me.  When  I  was  ordered  by  the  coin  - 
mitt^  of  examinations,  I'  fetched  up  the  trunks 
and  papers,  and  brought  them  into  the  coumul 
chamber,  and  the  tnmks  were  opened  in  the 
presence  of  some  of  the  Liords  ot  the  council, 
and  in  the  presence  of  Mr.  Wilson,  who  was 
appointed  to  attend  here  on  the  behalf  of  my 
lord  Sliaftesbury,  and  he  was  always  present 
when  the  papers  were  taken  out  of  the  trunks 
and  bags :  liiis  was  one  paper,  and  was  taken 
out  upon  the  6th  of  July  ip  the  presence  of. 
Mr.  Wilson,  who  took  particular  notice  of  this 
paper,  as  may  appear  by  his  own  hand.  The 
trunk  was  sealed,  it  was  a  great  trunk,  and  it 
was  opened  in  the  presence  of  Mr.  Samuel . 
Wilson  and  Mr.  StarVey,  who  were  both  ap- 
pointed  by  my  lord  of  Shaftesbury. 

X.  C.  J.  yfte  this  paper  found  in  one  of 
those  trunks  or  boxes  that  was  delivered  to  you 
by  Mr.  Gwyn  ?        ,      . 

Blathwait.   This  paper  was  taken  out  of  a 
velve^bag  which  Mr.  Gwyn  had  put  into, the 
great  trunk,    which  trunk  was   sealed    and 
opened  in  the  presence  of  Mr.  Wilson  and  Mr. , 
Starkfey. 

Sir  Fr,  Witheru.  Did  you  fkid  that  paper  in 
the  trunk. 

Blathwait,  I  took  this  and  others  out  of 
the  velvet  bag,  which  was  in  the  great  trunk. 

X.  C.  J.  Call  Mr.  Gwyn  to  give  an  account 
where  he  found  these  papers.  Look  you, 
gentlemen  of  the  jury,  you  near  what  his  evi- 
dence is,  would  you  ask  him  any  thing  while 
he  is  here. 

[Then Mr.  G»[yn  coming  in.] 

X.  C.  X  Where  had  you  the  trunk  you  de- 
livered to  Mr.  Blathwait  ? 

Gvjyn,  My  lord,  on  the  2nd  of  July,  by  a 
warrant  from  the  secretary,  I  was  commanded 
to  go  to  my  lord  Shaftesbury's  house  to  search 
his  papers,  I  did  there  meet,  with  a  g^reat 
many  papers,  and  I  took  a  note  how  1  had 
parted  them,  and  into  what  parcels  I  had  put 
the  papers  ;  there  were  several  sorts  of  them 
in  a  great  hair  trunk,  and  there  was  a  velvet 
bag  in  which  I  put  some  papers  that  were 
loose  in  my  lord's  closet  aifove  stairs.  My 
lord  ShaftesoAry,  as  soon  as  I  ciune,  gave  me] 
the  keys,  and  told  me  where  his  closets  were, 
and  said  he  would  seal  them  up  viith  his  own 
seal :  I  staid  for  it,  but  he  senf  me  word  .by  a 
gentleman  that  I  might  put  my  own  seal  if  F 
pleased  :  I  did  put  my  seal  upon  the  trunk, 
out  afterwards  being  sent  another  way,  1  de- 
livered it  to  this  gentleman  Mr.  Buihwi^* 
whether  any  of  3ie  papers  were  take^/Ottt 
afterwards  t  cannot  t^.  '  ^. 

L.C^J.  Mr.  Gwyn,  that  your  eviikiite 


may  be  the  lietter  understood,  tell  me ;  were 
«11  the  papers  that  were  in  that  velvet  bag  in 
my  lord  8haf%esburv's  closet  ? 
.  Oftiyit.    In  my  lord  {Shaftesbury's   closet 
above  stairs, 

L.  C.  J.  This  vou  swear  ;'Whto  you  deli- 
Tered  it  to  Mr.  Blathwait,  all  the  papers  w6re 
in  that  bag ;  was  there  nothing  in  that  bas", 
hut  what  you  took  in  my  lord  Shaftesbury\ 
closet  ?  .  ,  . 

Gwyn.  Nothing,  my  lord. 

L.  C.  /.  Look  you,  gentlemen,  you  do  ob- 
serve that  this  paper  was  pot  into  the  bag  by 
Mr.  Gwyn,  and  Mr.  Blathwait  swears  he  found 
it  in  thebae*,  and  delivered  it  to  Mr.  Secretary 
Jenkins ;  £erelbre  if  you  please,  Mr.  Secretary 
Jenkins,  you^hall  be  sworn  whether  that  paper 
was  delivered  to  you  by  Mr.  Blathwait,  be- 
-cause  we  would  clear  it  as  we  gfo,  wheilier  that 
be  the  paper  was  delivered  to  Mr.  Secretary 
Jenkins  by  Mr.  Blathwait :  I  pray,  sir,  was 
that  the  paper  that  Mr.  Blathwait  did  deliver 
into  your  hands  ? 

Sec.  Jenkins.  My  loitfit  this  is  the  paper, 
this  paper  was  delivered  into  my  hands  by  Mr. 
BUiihwait  in  the  council  chamber.  I  cannot  say 
^at  this  numerical  paper  was  taken  out  of  the 
velvet  bag  ;  but  there  wei*e  a  {^preat  many  pa- 
pers taken  out  of  it,  and  I  havmg  the  honour 
to  be  at  the  examination  of  the  papers-:  this 
was  oniered  to  he  put  (and  was  put)  into  my 
hanos,  with  nine  papers  more. 

L,  C.  J.  Was  It  out  of  your  hands  ? 

Sec.  Jenkins,  It  was  out  of  my  hands ; 
for  upon  Monday  last  I  took  ont  the  nine  pa- 
pers mtrusled  with  mfe,  and  this  tenth  out  of 
my  desk,  and  caused  my  servant  to  mark  them 
by  numbers.  Then  I  sealed  up  these  papers 
and  sent  them  to  Mr.  Graham.  Mr.  Graham 
brought  them  back  again  to  me  without  any 
alteration  whatsoever ;  then  I  put  this  tenth 
paper  into  the  hands  of  Mr.  Blathwait  again. 
All  the  while  it  was  ib  my  hands,  it  wiis  under 
lock  and  key,  and  none  of  my  servants  saw -it, 
but  the  time  it  was  numbered ;  and  no  manner 
of  alteration  was  made  in  this,  or  any  other  of 
the  nine  papers^ 

L.  C.  J.  Now  it  appears  this  was  the  paper 
taken  in  my  lord  Shanesbnrji's  closet 

Then  this  Paper  was  read  as  followeth. 

**  We  the  knights,  &c.  finding  to  the  grief 
of  our  hearts,  the  popish  priests  and  Jesuits, 
with  the  papists  ana  tneir  adherents  and  abet- 
ters, have  lor  several  years  last  past  pursued  a 
most  pernicious  and  neHish  plot,  to  root  out 
the  true  protestant  religion  a^  a  pestilent 
Heresy,  to  take  away  the  life  of  our  gracious 
kirg,  to  subvert  our  laws  and  Kberties,  and  to 
set  up  arbitrary  power  and  popery.  * 

**  And  it  being  notorious  that  they  have  been 
^highly  vncoun^prd  by  the  countenance  and 
protection  given  and  procured  for  them  by  J. 
JO.  of  Y.  and  by  their  ex]>ectation8  of  his  suc- 
ceeding to  the  crown,  and  that  through  crafty 
•pomiiki'counsels  his  deingns  hpcve  so  far  pre- 
rjiM^ythatbe  hath  great  and  many  depend- 


"dents  upon  him  by  hb  beMowmg  offices  and 
preferments  both  m  churdi  and  sMte. 

**  It  appearing  also  to  us,  that  by  hiff  inflti* 
eoce  mercenary  forces  have  been  levied  and 
kept  on  foot  for  his  secrctde«gns  contivry  to 
our  laws  ;  the  officers  thereof  having  been 
named  and  appointed  by  him,  to  the  apparent 
hazard  of  Ins  majesty's  person,  our  reb'gion  and 
c^vemment,  if  the  danger  had  not  been  timdy 
foreseen  by  several  parliaments,  and  part  of  th<Me 
forces  with  ereat  mfiiculty,  caused  by  them  to 
be  disbanded  at  the  kingdom's  great  expenoe : 
Audit  being  evident,  that  notwithstandmg  aB 
the  continual  endeavours  of  the  parliament  to 
deliver  liis  majesty  from  the  counsels,  and  out 
of  the  power  of  trie  said  D.  yet  his  interest  in 
the  ministry  of  state  and  others  have  been  so 
prevalent,  that  parliaments  have  been  unrea- 
sonably proro^ed  and  dissolved  *  when  they 

« 

*  In  the  State  Tracts,  there  is  the  following 
Accouirr  of  Proceedings  at  tlie  Sessions 
for  the  City  of  Westminster,  against  Tro. 
WnrrFiELo,  Scrivener ;  John  Ssullbones, 
Woodmonger ;  and  Wm.  Laud,  Painter  ; 
for  tearing  a  Petition  nrepared  to  be  pre^ 
sented  to'  the  EJng's  Majesty,  for  the^it- 
ting  of  the  Parliament. 

It  being  the  undoubted  right  of  the  subjeclfc 
of  EnglaM,  and  warranted  by  the  law  of  the 
land,  and  the  general  practice  of  all  fonaer 
times,  in  an  humble  manner  to  apply  them- 
selves to  his  mf^esty>  in  the  absence  of  parliar 
ments,  by  Petition ;  for  the  redress  of  thdr 
grievances,  and  for  the  obtaining  such  thinga 
as  they  apprehend  necessary  or  neneficia],  to 
the.  safety  and  wdl-bein^  of  the  nation.  fVide 
the  Resolutions  of  the  Law,  Cook's  Jurisdic- 
tion of  Couits,  79.  Hobart,  220.  Vel.  Magna 
Chart.  Exil.  Spencer,  51.  Vide  the  Procla- 
mations of  king  Charles  I.]  And  it  being  their 
duty  to  which  they  are  bound,  by  the  express 
words  of  the  oath  of  allegiance,*  to  represent 
to  him  any  danger  wmch  they  apprehend 
thnsntening  his  royal  person  or  his  govern- 
ment ;  divers  persons  in  and  about  the  city  of 
Westminster,  considering  the  too  apparent  and 
unspeakable  danger  his  majesty  and  his  king- 
doms  are  in,  from  the  hellish  idols  and  vil- 
lainous conspiraciies  of  the  Uootfy  pi^pnsts  and 
their  adherents  ;'  and  conceivine  no  sufficient 
(or  at  least  so  fit)  remedy  could  be  provided 
against  it,  but  by  die  parliament,  by  whom 


^  <  I  do  swear  from  ray  heart.  Thai  IVill 
bear  faith  dnd  true  allegiance  to  hia  mi^estj, 
his  heirs,  an^  successors,  and  him^and  them 
will  defend  to 'the  mtermost  of  my  powa: 
against  all  conspiracies  and  attempts  what- 
soever, which  'snail  be  made  ^teainst  hjb  or 
their  persons, '  their  crpwn  and  ^dumi^.  And 
will  do  my  best  endeavour  te  dkciose  and 
make  known  unto  his  mi^jesty,  His  heiri  and 
successors,  all  trcnsons  and  trahcrons  oonspi- 
raeies,  ^hich  I  shall  know  or  hair  of^  to  oe 
against  him  or  any 
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seas  and  widiery,  andhnds  bdonging  to  Ibesr 
three  kioffdoms  to  be  put  into  the  hands  of  him 
party  and  their  adherents,  even  m  opposition  to 
the  adrice  and  order  of'  tiie  last  parliament. 
*'  And  as  we  considering  with  heavy  hearts 
bow    greatly    the     streogtb,    and    repata- 


iiare  been  in  hot  pursuit  of  the  po[>ish  con- 
spiracies, and  ill  nuuisters  of  state  toeir  assist* 
nnts. 

And  that  the  said  D.  in  order  to  reduce  all  into 
Jiis  own  power  hath  procured  the  garrisons,  the 
jurmy  and  ammunition,  and  all  the  power  of  the 

^  I  ■  ■       ■  ■  ■  ■  *  ■   ■    ■     ■     ■   -  ■  ^»  ■  ■     »■-      ■  '^  —  ■  ■  ■ 

•lone  sereral  persons  accused  of  these  accursed 
designs,  can  oe  brought  to  trial,  did  prepare 
moid  sign  a  petition;  humbly  representing  to 
his  majesty,  the  imminent  danger  his  royal 
person,  the  Protestant  religion,  and  the  govern- 
ment of  this  nation  were  in ;  from  that  most 
damnable  and  hellish  plot,  branched  forth  into 
several  the  most  horrid  villainies :  for  which 
several  of  the  principal  conspirators  stand  im- 
peached by  parliament,  and  thereby  humbly 
praying  that  the  parliament  might  sit  upon  the 
26tn  of  January,  to  try  the  offenders,  and  to 
redress  the  important  giievanoes,  no  odierways 
to  be  redressed ;  of  which  Thomas  Whitfiefd, 
John  SmAlIbones,  and  William  Laud,  inhabi- 
tants in  Westminster,  tal^ng  notice,  upon  the 
SOth  day  of  December  last,  they  sent  to  Mr. 
William  Horsley,  who  bad  signed  and  pro- 
moted the  petition,  and  in  whose  oustodv  it 
was,  to  bring  or  sand  it  to  them;  for  that  they 
desired  to  sign  it :  a^d  thereopon  Mr.  Horsley 
attended  thera,  and  producing  the  petition,  in 
which  many  persons  had  joined,  he  deli- 
vered it  at  their  recrnest  to  be  by  them  read  and 
tfigned ;  but  Mr.  Whitfield  immediately  tore  it 
in  pieces,  and  threw  it  towards  the  fire ;  and 
Smallbones  catching  it  up,  said  that  he  would 
not  take  10«.  for  the  nanies,  and  then  they  de- 
clared that  they  sent  for  it  for  that  very  pur- 
pose, and  owned  themsdves  all  concerned  in 
the  design. 

Upon  Mr.  Horsley's  complaint  hereof  to  a 
jostioe  of  the  peace,  a  warrant  was  granted 
spdnst  them,  and  they  being  taken  thereupon, 
•Iter  examination  of  the  matter,  were  bound  to 
appear  and  answer  it  at  the  next  quarter  ses- 
sions of  the  peace  Cor  the  city  of  Westminster ; 
and  upon  Friday  the  9th  of  January  instant 
the  sessions  being  holden,  and  there  being  pre- 
sent several  justices  of  the  peace  that  are  emi- 
nent lawyers,  the  matter  was  brought  before 
tbeqi,  and  the  mnd  jury  indicted  the  said 
Whitfield,  Smallbones,  and  Laud  as  follow- 
ed, viz. 

The  City,  Borough,  and  Tovn  of) 
Westminster,  in  the  CoaQty> 
of  Middlesex.  ) 

'*  The  furors  for  our  sovereigu  lord  the  king 
Vpon  their  oath  do  present.  That  whereas  the 
subjects  and  liege  people  of  the  kings  and 
queens  of  this  risdm  ot  EogkJIid,  hy  the  laws 
and  costpms  of  the  realm,  have  used  and  been 
accustomed  to  represent  their  publio  grievances 
by  petition,  or  by  any  other  submissive  way ; 
and  that  the  |20th  day  of  December  in  the  Slst 
year  of  our  lord  Charles  the  3nd,  by  the  graee 
of  JGod,  of  England,  Scotland,  France  and  Ire- 
land, kin|[,  defender  of  the  faith,  &c.  at  the 
parish  of  St.  Marliii'a-ili-the-FifildSy  within  the 


liberty  of  the  dean  and  chapter  of  the  coUeghte 
church  of  St.  Peter,  of  the  city,  borongh  and 
town  of  Westminster,  in  the  county  of  Middle* 
sex ;  a  Petition  written  in  paper,  was  prqnred 
and  subscribed  with  the  hands  of  divers  the  said 
king's  subjects  and  liege  people,  (to  the  iiny 
unknown)  and  to  our  said  soverei^  l<Nrd  sin^ 
Charles  2,  directed,  and  to  onr  said  sovereisa 
lord  the  kin^  to  be  presented  and  delivered ;  by 
which  Petition  it  was  shown.  That  whereas 
there  had  been  and  was  a  most  damnable  ^lot 
against  the  royal  person  of  our  said  sovereign 
lord  the  king,  the  Protestant  religion,  and  w«l- 
established  government  of  this  realm ;  for  which 
plot  several  of  the  principal  conspiraton  were 
impeached  by  parliament,  and  whereby  it  was 
humbly  prayed  that  the  parliament  whioh  was 
prorogfued  to  the  36tb  day  of  January  next  sb- 
fiuing  in  the  said  year,  might  then  sit  to  try 
the  offendeni,  and  to  redress  the  pressing  mev- 
ances  not  otherwise  to  be  redressed.  &m  that 
Thomas  Whitfield,  late  of  the  said  pai^  dT 
St.  Martin's-in-the-Fields,  in  the  liberty  afore^ 
said,  and  the  county  aforesaid,  yeoman,  John 
Smallbones,  late  of  the  said  parish,  within  the 
liberty  aforesaid,  in  the  county  aforesaid,  wsod- 
raonger,  and  William  Laud,  kite  of  Ae  parish 
aforesaid,  in  ihe  county  aforesaid,  yeoiuan; 
being  persons  ill-affected,  and  contriving,  de^ 
\ising  and  intending  as  much  as  in  them  lay, 
to^hinder  the  sitting  of  the  said  parliament,  as 
was  prayed  by  the  said  Petition,  and  also  to 
hinder  the  trial  of  the  said  offenders,  and  re- 
dressing the  said  grievances,  the  said  20th  day 
of  liecember  in  the  said  Slst  year  of  the  rea^ 
of  our  said  sovereign  lord  the  king,  as  rioters 
and  disturbers  of  the  peace  of  our  sovereigo 
lord  the  king,  for  the  disturbing  of  the  pesos 
of  our  said  sovereij^n  lord  the  king,  with  ibioe 
and  arms  at  the  said  parish  witbm  the  fiberty 
aforesaid,  in  the  county  aforesaid,  unlawfully 
and  riotously  did  assemble  themselves;  and 
being  so  tlieu  and  there  assembled,  with  force 
and  arms  then  and  there  unlawfully,  riotously 
and  injuriously,  the  said  Petition  being  deli- 
vered by  one  William  Horsley  to  thesi, 
the  said  Thomas  Whitfield,  John  Smallbones 
and  William  Laud,  at  their  request,  and  for  the 
subscribing  their  names  theieunto  if  they  should 
think  fit,  did  tear  in  pieces,  in  contempt  of  our 
said  sovereign  lord  the  king,  and  of  bis  laws, 
to  the  evil  example  of  all  others  in  the  like 
cases  offending,  and  against  the  peace  of  our 
said  sovereign  lord  the  king,  his  crown  and 
dignity." 

.  The  names  of  the  Grand-Jury  that  found 
the  bill,  are  these :  William  Jacob,  Tfaonm 
Trevor,  Erasmus  Browne,  Henry  Dugley, 
Kichard  Streele,  John  HenLy,  John  We6toi^ 
""^"  Frogg,  John  Pierce,   Bobest  Kpke, 

1 


735]     STATE  TRIALS,  33  Charles  II.  mh^ihe  Earl  ofShaftesbwy.     [786 


tbn,  andtreaaue  oC  the  kingdom  both  at  sea 
and  land  is  wasted  and  consumed,  and  lost  by 
the  intricate  expensiFC  management  of  these 
wicked  dedtructtre  designs  ;  and  finding  tlie 
4ame  oounseb  after  exemplary  justice  upon 
some  of  the  conspirators,  to  b!e  still  pursued 
with  the  utmost  devilish  malice,  and  desire  of 
revenge ;  whereby  his  majesty  is  in  continual 
hazard  of  being  murdered  to  make  way  for  the 
said  D.'s  ad?ancement  to  the  crown,  and  the 
.whole  kingdom  in  such  case  is  destitute  of  all 
security  of  their  religion,  laws,  estates  and  ti- 
bert^,  sad  experience  in  die  case,  queen  Mary 
ha?mg  proved  the  wisest  laws  to  be  of  little 
Ibroe  to  keep  out  popery  and  tyranny  under  a 
popish  prince. 

**  We  have  therefore  endeavoured,  in  a  par- 
,liaroentary  way,  by  a  bill  for  the  purpose,  to 
bar  and  exclude  the  said  duke  from  the  suc- 
cession to  the  crown,  and  to  banish  him  for 
ever  out  of  these  kingdoms  of  England  and 
Ireknd.  But  the  first  means  of  the  king  and 
kingdom's  safety  being  utterly  rejected,  and  we 
left  almost  in  despair  of  obtaining  any  real  and 
effectual  security,  and  knowing  ourselves  to  be 
intnuted  to  advise  and  act  for  the  preservation 

Nathanad  Wilkinson,  Edward  Wbitefoot,  John 
Gentle,  Thomas  Harris,  William  Fortune, 
Roger  Higdon,  James  Harrold,  Cornelius 
Rickfield,  George  Wright,  apotheoury,  Walter 
Wright,  Adam  Langley. 

Upon  Wednesday  the  7th  of  this  instant 
January,  many  gentlemen  and  eminent  citi^ 
zens,  who  had  been  concerned  for  managing 
the  Petition  for  the  sitting  of  the  parliament, 
upon  the  S6(h  instant,  met  together  and  agreed 
upon  the  method  of  finishmg  the  same,  and  of 
nominating  fit  persons  for  the  presenting  it  to 
his  majesty;  which  being  accordingly  done, 
these  gentlemen  following,  viz.  sir  Gilbert  Ger- 
rard,  bart.  son-in-law  to  ttie  late  bishop  of  Dm- 
ham;  Francis  Charlton,  John  EUis,  John 
Smith,  Johnson,  of  Stepney,  Ellis  Ciispe,  An- 
tliony  Selby,  Henry  Ashurst,  Thomas  Smith, 
esqrs.  gentlemen  of  good  worth  and  estates, 
and  several  of  whom  nave  been  eminent  suf- 
ferers for  his  majesty,  did  this  13th  of  January, 
attend  his  majesty  with  it  at  Whitehall,  when 
being  introduced  to  his  royal  presence,. sir  Gil- 
bert Gerrard  kneeling,  presented  the  Petition. 

Sir  John  Reraaby  saw:  **  This  evening, 
(Oct.  80),  his  majesty  talked  with  me  a  great 
while,  in  St.  James's  Park,  and  at  the  duchess 
of  Portamonth'a ;  his  disooorseran  chiefly  upon 
the  late  unequal  verdicts  and  pfooeedmgs  of 
thejuries  of  London  and  Middlesex;  concern- 
ing which  be  broke  out  into  this  expression, 

*  It  is  a  hard  case  that  I  am  die  last  man  to 

*  have  law  and  justice  in  the  whole  naUon.'  ** 

It  is  likely  enough  that  the  rejection  of  the 
hills  against  Sbaftesbuiy  and  Coiledge  was  a 
cause  of  the  attack  upon  the  charter  of  the 
dty.  See  the  Case  or  the  Quo  Warranto  in 
this  Collection,  a.  O/  1681,  and  the  passage, 
from  Roger  Coke,  dted  in  »  Not«  thereto. . 
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of  his  majesty  and  the  kingdom,  and  being 
persuaded  in  our  consciences  that  the  dangers 
aforesaid  are  so  eminent  and  pressing,  that 
there  ought  to  be  no  delay  of  the  beat  means 
that  arc  in  our  power  to  secure  tlie  king-Jom 
against  them,  we  have  thought  fit  to  propose  t9 
all  true  Protestants  an  union  amongst  tlicm.- 
selves,  by  solemn  and  sacred  promise  of  mutual 
defence  and  assistance  in  the  presenatiou  of 
the  true  Protestant  religion,  liis  majesty's  per- 
son and  royal  state,  and  our  laws,  Ubeities» 
and  properties,  and  W3  hold  it  our  boundeo 
duty  tojoin  ourselves  for  the  same  intent  in  » 
declaration  of  our  united  afifectious  and  reso- 
lutions in  tlie  form  ensuing : 

**  *  1.  A.  B.  do  in  the  presence  of  God  solemnly 
jyromise,  vow,  and  proitest  to  nmintain  and  de- 
leud  to  the  utniostof  my  power,  with  my  per- 
son, and  estate,  the  true  protestant  reiig^n, 
against  popery  and  ail  popi&n  superstition,  ido- 
latry, or  innovation,  and  all  those  who  do  or 
or  shall  endeavour  to  spread  or  advance  it  with- 
in this  kingdom. 

*'  *  I  wiU  also,  as  far  as  in  me  lies,  maintain  and , 
defend  his  majesty's  royal  person  and  estate  ; 
as  also  the  power  and  privilege  of  parliaments^^ 
the  lan-ful  rights  and  hberties  of  the  subject 
a^fainst  all  incroachments  and  usurpation  of  ar- 
bitrary power  whatsoever,  and  endeavour 
entirely  to  disband  all  such  mercenary 
forces  as  we  have  reason  to  believe  were  nisA 
to  advance  it,  and  are  still  kept  up  in  and  about 
the  city  of  London,  to  the  great  amaaement 
and  terror  of.  all  the  good  people  of  the  land. 

"  *  Moreover  J.  jJ.  of  Y.  havbg  publicly 
professed  and  owned  the  popish  reugion,  and 
notoriously  given  life  and  birth  to  the  damnable 
hellish  plots  of  the  papists  against  his  majesty's 
person,  the  protestant  religion,  and  the  go- 
vernment of  this  kingdom ;  I  will  never  con- 
sent that  the  said  J.  D.  of  Y.  or  any  other,  who 
is  or  hath  been  a  papist  or  any  ways  adhered 
to  the  papists  in  their  wicked  designs,  be  ad- 
mitted to  the  succession  of  the  crown  of  Eng- 
land ;  but  by  all  lawful  means, and  by  force  gf 
arms  if  need  so  require,  according  to  my  abi- 
lities, will  oppose  him,  and  endeavour  to  sn^ 
due,  expel,  and  destroy  him  if  he  come  into 
England,  or  the  domimons  thereof,  and  seek 
by  force  to  set  up  his  pretended  title,  and  aU 
such  as  shall  adhere  unto  him,  or  raise  anjr 
war,  tumult  or  sedition  for  him,  or  by  his  cotn- 
mand,  as  pnUic  enemies  of  our  laws,  religion 
and  country. 

*<  ^  To  this  cn^  we  and  every  one  of  us  whos^ 
hands  are  here  under- written,  do  most  willingly 
bind  ourselves  and  every  one  of  us  unto  the 
other  jointly  and  severally,  in  the  bond  of  oo« 
firm  and  loyal  socie^  or  association,  and  do 
promise  and  vow  before  God,  that  with  our 
joint  and  particular  forces  we  will  oppose  atid 
pursue  unto  destruction  all  such  as  upon  my 
title  whatsoever  shall  oppose  the  just  and  righ- 
teous ends  of  this  Association,  and  maintain, 
protect,  and  defend  all  such  as  shall  enter  into 
It  in  the  just  performance  of  the  true  intent  and 
me^mingofit.  Au4  lest  this  just  and  putf^worii 
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'dioukl  be  any  TPajf  obstructed  or  hindered  fi>r 
want  (tf  disciplme  and  conduct,  or  any  evil- 
ininded  persons  under  pretence  of  nusing*  forces 
ibr  the  aerrice  of  thb  Aasociation,  should  at- 
'tempt  or  commit  disorders ;    we  win  foHow 
*8ucn  ordeHB  as  we  shall  irovR  time  to  tini&re- 
ceiye  jfrom  this  'present  partiaroent,  whilst  it 
.'shall  be  sittin&f,  or  the  major  part  of  the  mem- 
bers of  both  Houses  subscribing  this  Association 
'when  it  shall  be  prorogued  or  dissolved;  and 
obey  such  officers  as  shall  by  them  be  set  over 
us  m  the  several  coun^es.  cities,  and  boroughs 
'tintilthe  next  meeting  of  this  or  another  par- 
iiaraeDt ;  and  will  then  shew  the  same  obedience 
Und  submission  unto  it,  and  those  who  shall  be 
©fit. 

" '  Neither  witt  we  for  any  respect  ofpcrsons 
or  causes,  or  for  fear,  or  reward,  separate  cur- 
tsies from  this  Association,  or  fail  in  the  prose- 
cation  thereof  during  our  lives,  upon  painofbeing 
l^y  the  rest  of  us  prosecuted,  and  suppressed  as 
perjured  persons,  and  pubKc  enemies  to  God, 
^the  king,  and  our  native  country. 

" '  To  whi<^h  pains  and  punishments  we  do  vo- 
'Itmtarily  submit  ourselves,  and  every  one  of  us 
without  benefit  of  any  colour  or  pretence  to  ex- 
cose  us.' 

**  In  Witness  of  all  which  premisses  to  be  in- 
violably kept,  we  do  to  this  writing  .put  our 
hands  and  seals,  and  shall  be  most  ready  to  ac- 
cept and  admit  any  other  herea^  into  this  So- 
ciety and  Association.*' 

Sir  JP.  Withens.  This  paper  is  very  plausibly 
j)enned  in  the  beginning,  and  goes  a  great  way 
so,  but  in  the  last  clause  but  one,  there  they 
come  to  perfect  levying  war ;  for  they  do  posi- 
tively say,  they  will  obey  such  officers  as  either 
tiie  parliament  or  the  maior  part  of  them,  or 
afler  the  parliament  is  dissolved,  the  major 
part  of  those  that  shall  subscribe  this  paper  shall 
appoint ;  they  will  obey  all  such  officers. 
Foreman.  Pi*ay,  what  date  is  this  paper  of  ? 
Sir  P.  Withens.  Jt  was  after  the  bill  tor  the 
-  exclusion  of  the  duke  of  York,  for  it  says,  that 
way  lailing,  they  would  do  it  by  force. 
JFbre mizTz.  Th<fre  is  no  hand  to  it  at  all  f 
SikF.  Withens.  No,  none  at  all.    One  thing 
Ihadftrgot,  that  they  would  join  to  destroy 
*the  mercenary  forces  about  London,  wiiidi  is 
downright  levying  war  against  the  king  and 
'his  ffuards. 

Air.  Saunders.  The  design  of  it  is  pretended 
^  to  oppose  po^ry  and  arbitrary  power,  and  des- 
^  troy  the  papistsi ;  but  that  doth  not  seem  so 
'much  in  it's  self:  hot  when  you  hiave  heard 
the  evidence  you  will  hear  who  were  the  pa- 
'  piste  that  were  to  be  destroyed  by  diis  army. 

John  Booth. 

'      Jury,  He  has  stood  in  the  fhce  ^€he  court 
'.all  this  while. 

'    1.  C.  J.  When  did  Mr.  Booth  come  down  ? 
Jury,  He  was  here  before  we  went  up,  my 
':  lord,  and  hath  been  here  ever  since. 

i.  C.  J.  ^  Look  ye,  gentlemen,  Aey  tell  you 
'^fil'wtti  carried  swayand  cam«  dawn  tut  now. 


Booth,    No,  my  lord,  I  tawt  down  butnow. 

Shepherd,  My  lord,  wedesirealiiltof  iheir 
names,  that  we  might  know  who  is  here,  and 
who  is  not. 

Mr.  God/rev.  This  man  hath  been  here  all 
this  while,  and  all  the  others  may  beho^  for 
aught  that  I  know 

Sir  F.  Withens,  In  the  first  pTace  give  an  ac- 
count what  discourse  you  have  ha3  with  my 
lord  Shaftesbury. 

L,  C:  J.  Speak  out,  that  tlitejliry  may  hear 
you. 

Booth.  I  will  speak  as  loud  as  I  can.  In 
the  month  of  January,  about  the  middle  of  Ja- 
nuary last,  I  was  'introduced  into  my  loHl 
Shaftesbury's  acquaintance  by  one  •  captain 
Henry  \Vilkinson.  I  say,  I  was  introduced 
intomylord  Shaftesbury's  acquaintance  byone 
captain  Henry  Wilkinson .  This  captain  *W il- 
kinsbn  is  a  Yorkshire  getitlettian,  he  lias  known 
me  above  twenty  years,  and  he  itnd  1  have  had 
familiar  conversation  along  while ;  -so  waiting 
upon  my  lord  Sbaftesboty,  our  ffrst  busiiesB 
that  we  went  about  was,  captain  Wilkhison  did 

gretend  to  receive  a  commission  ihmi  my  lord 
haftesbury,  andaome  others  df  the  lords  pro- 
Srietors  of  the  palatinate  of  Carolina  to  be  tlieir 
eputy  governor;  and  he  told  me  the  prospect  of 
that  iourney  was  like  to  be  rery  hopeftit,  and 
that  his  interest  was  good,  and  that  he  could 
7)rocure  me  a  commission,  and  such  a  numb^ 
of  acres  for  Quality  and  quantity  as  I  did  desire : 
and  he  said  ne  did  not  desoffn  to  go  over  im- 
mediately in  his  own  person,  but  he  wtmld  send 
his  eldest  son,  and  his  youngest  son,  and  if  he 
went,  he  would  return  a^ain  as  bcrasiim  should 
serve.  I  consent^  to  him  in  all  this,  and  we 
discoursed  it  divers  times  together,  and  we  went 
to  my  lord  Shaftesbury  on  purpose  to  receive 
commissions  in  order  to  tW  purpose.  The 
first  time  1  went  there  was  the  earl  of  Craven, 
sh-  Peter  Colleton,  and  one  Archdell,  a  Quaker ; 
I  thought  him  a  quaker  because  he  kept  his 
hat  on,  when  the  rest  of  the  Lords  stood  bare 
in  civility  to  him.  We  discoursed  the  thing 
about  Carolina.  After  tiiis,  and  before,  captain 
Wilkinson  and  I  had  several  discourses  iboui 
the  juncture  of  affiiirs  in  these  times,  though 
[  knew  him  to  be  an  old  royali&t,  and  one 
that  served  his  majesty  and  nis  late  father 
very  much  in '  the  wars ;  yet  being  un- 
der great  disi^ipointiaents  of  preftnnents  at 
court,  and  missmg  the  rewani  he  eipeflled 
from  the  kine ,  his  heart  was  tui&ed  i^iother 
way,  and  he  had  repented  himseif  of  those  ser- 
vices he  had  done  for  the  king,,  and  was  become 
a  man  of  another  opinion  ;  and  there  was  some 
induoements  upon  me  that  I  was  inclined  to 
the  Kme  opioMn  ;  So  he  expressed  himself  to 
my  lord,  anAso  taaja  onefting  to  another  we 
weiit  on  in  dtscourse,  and  related  the  several 
parliamentsy  and  th^  proroguing  them,  and 
the  disappointments  or  tiie  people,  and  the 
iter  6f  pt^ry  and  ai^ittary  power :  And  this 
was  not  done  once,  ni>r  twice,  nor  ten  titnes.; 
fori  camiot  enumerate  ^em,  for  we  kept  a 
conftnind  diib,  and  cmmwed  together  lanii- 


safety,  and  thai  they  judged  it  daogeroua  !• 


liarly  near  three  qnarteni  a  year.  After  this 
firgtacquaiotaooe  Mlth  my  lord  Sbaflesbury  at 
his  bouse,  I  did  frequently  go  tidtb  captain 
WiDunsop,  and  between  Christmas  and  March 
four  or  five  times :  A|id  I  observed  this,  that 
when  we  .came  to  my  lord  Sh|d[Usbury*s  they 
were  cautioos  in  our  accession :  In  the  first 
place  it  was  to  be  known  by  some  of  the  ser- 
▼antB,whahe wasineomjiany  with;  And  in 
the  second  place  the  names  were  sent  up,  who 
they  waretnat  were'to  ^peak  withhim :  Some- 
times we  had  an  sdehoose  at  the  Bell  in  the 
same  street :  (I  forget  the  name  of  the  street) 
we  staid  at  the  alehouse  tiH  we  had  a  fit  lime, 
captain  Wilkinson  had  acmiaintance  with,  his 
porter  and  his  gentleman  ofhis  chamber :  And 
so  we  often  disooursed.  And  from  the  cancems 
of  Carolina  we  fell  tp  matters  more  public 
concerning  the  state.  I  remember  he  would 
use  to  invei^  sharply  against  the  times,  and 
look  opon  himself  as  not  so  valued  nor  so  res- 
pected, nor  in  those  plaoea  and  dig^ties  as  he 
expected  he  should  be,  and  seemed  to  be  dis- 
eontentedf  and  he  did  fear  popery  would  be  in- 
trodnced,  and  aihitrary  power:  And  when 
parliament-men  were  to  be  elected,  there  came 
every  week  news,  bringing  particulars  of  such 
boroughs  and  counties,  ajHiad  made  particular 
elections  for  members  for  parUament ;  whe- 
ther knights,  dtizenS)  or  burge^es:  And  he 
would  often  consider  dial  parliament  that  was 
to,sit  at  Oxford,  what  they  were  as  to  their  in- 
clinatioa  and  dispositions :  And  he  said,  they 
would  insist  upon  the  same  things  the  other 
parliaments  before  had.  done.  Particularly  he 
said  the  parliament  would  never  grant  the  king 
any  assistance  of  money  nor  satisfy  him  in 
those  things  thai  he  desired,  unless  he  gaye  the 
people  firet  salisfoction  in  those  things  that 
they  insisted  on  before,,  and  he  l^ieved 
wjotild  insist  upon  after ;  and  particularlv 
the  bill  of  excluding  the  duke  of  York 
from  the  crown :  4^other  was  the  abo- 
lishing the  statute  of  the  35th  of  Eliza- 
beth: And  the  third  was  giving  his  royal  as- 
sent for  the  passing  a  new  bul,  whereby  all 
dissenting  protestantst  nonconformists,  or  what 
you  win  term  them,  should  be  freed  from,  those 
penalties  and  ecclesiastic  punishments  that 
they  are  subject  to  by  the  present  established 
law !  And  he  said,  if  these  and  Qomis  other 
wholesome  laws  and  bills  we];e  pasised  by  the 
royal  assent  of  the  king,  he  believed  that  when 
the  people  had  received  this  security  and  satis- 
faction, thai  they  would  be  very  willing  to 
grant  the  king  sucii  accommodations  of  mon^ 
by  way  of  assessment,  or  ap,  as  his  necessary 
occasioiks  should  also  reauire :  but  without  tlus. 
he  beUeved,  there  would  oe  a  breach  between  the 
king  and  the  parliament^  andthat  they  had  or- 
(jeredtfie  parliament  should  meet  i||  Oxford, 


ffo  to  Oxford,  where  they  were  sure  the  (j^uards, 
the  retinue  of  tlie  court,  and  the  assistance 
of  the  scholars  (which  usually  incline  to  the 
frown)  might   so  over-awe  the  parliament, 
that  they  mi^rht  not  so  freely  proceed  in  a  way   ' 
for  the  pubnc  good  as  they  intended;  And 
therefore  he  and  others  had  considered  with 
themselves,  that  it  were  fit  for  ^em  to  hav« 
guards,  and  send  them  thither ;   and  to  this  . 
purpose  he  had  established  a  matter  of  fifty 
men,  persons  of  ^ali^,  that  he  believed 
would  have  men  along  With  them;  and  he  in-* 
trusted   captain  Henry.  Wilkinson  with  t^  '* 
command  of  these  mei^  and  they,  were  to  com^ 
to  Oxford  at  such  a  time,  and  if  there  were  any. 
breach  between  the  king  and  the  pariiament,  . 
or  any  violence  ofTered  to  any  of  meae  mem«  ' 
hers  by  the  guards,  or  retinue  of  the  eonii,  ' 
that  then  these  men,  with  others  that  other 
lords  had  provided,  should  repel  his  force,  Ynf 
greata-  force,  and  should  purge  the  gnavds  of  \ 
all  the  papists  and  tories,  and  such  as  wers 
against  the  Protestant  religion,  and  the  esta-  ' 
blishcd  laws  of  the  iaqd,;  and  likewise  tliest  ' 
men  should  be  r^y  to  assist  himself,  and 
those  other   nersons  in  his  confoderacy,    to 
purge  from  the  king  those  evil  counsellors 
which^  were  about  him ;    particularly  there  , 
were  named,  the  earl  of  WorcesteCr  my  lord  *" 
Clarendon,  my  lord  Hallifox,  my  lord  Fever- 
sham,  and  jklr.  Hide,  now  lord,  viscount  Hide :  ' 
And  'these  persons  were  looked  upon  to  be  ^ 
dangerous,  and  gave  the  kins  evil  advice,  and 
made  him  continue  so  very  &afto  what  the 
parliament  urged  him  to ;  and  therefore  they 
said  they  would  not  only  purge  the  guards,' 
and  repel  that  force  by  a  greater  for/ce,  but  also 
take  those  Lords  by  violence  from  ^e  king,  * 
and  bring  the  king  to  Ijondon,  to  the  chief  me- 
tropolitan cxty^  where  those  thii^  should  be  es- " 
tabiished,  which  they  designed  for  their  safety,  ^ 
in  these  two  reqpects,  for  the  preserving  the ' 
protestant  religion,  and  likewise  for  the  Seep-  ^ 
tng  and  defending  us  safe  from  arbitrarv  ppwer 
and  sfovemmcnt.  Uj)onthis  captain  Wnkmson, 
did  desire  me  that  I  wouki  be  one  of  those 
under  his  command :  This  I  did  consent  to. , 
And  he  requested  me  further,  that  1  would, 
provide  for  myself  horse  and  arms ;  ^nd  like- 
wise arms  for  my  man,  and  he  would  provide 
me  a  horse  for  my  man.     I  did  accordingly 
provide  arms  for  niyselCi  and  a  good  stone- 
norse  for  myself,  and  arms  for  my  man  before 
the  parliament  did  sit  al  Oxford.    I  think  the . 
35dof  March,  I  do  not  punctually  remember 
the  day,  and  when  the  parliament  was  set,  we 
ejiquired  and  heard  how  things  went  on,  and 
found  that  it  was  as  ray  lord  Shaftesbury  had 
predicted,  that  the  parliament,  did  insist  upon,, 
those  rery  things  tnat  he  told  tliey  woultl  do, 

«  *^g      •■  I  •  •  _a^%^ \  A     1   - 


and  not  at  this  metropolis  at  London^  where  l  but  never  believed  or  in^a^ned  they  would  b« 
they  might  go  on  without  fear  of  being  over- j  soon  dissolved.  Upon  Thursday  before  the 
awed :  That  this  was  an  intention  to  awe  thje  j  parliament  was  dissolved,  capt^  Wilkinson 
padiaxmaxt.    But  he  said,  himself  and  divers  |  told  me,  he  ejcpected  that  very  week  to  have  a 


noble  lords,  and  members  of  the  House  of  Com.- 
rnona  had  considered  thsmsplveaan^  ^eir  own 


syammons  togou]^  tp  OxforcCwitlt  those  men, 

th^t.wer^  listid  with  1^14;  l^utjlv^  i^tunl^> 
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newi  came  of  tbe  dissolution  of  the  parlia- 
meat,  and  tbereCbre  it  took  no  further  effect. 
Thewliole  matter,  the  m^  desi^  was  this, 
thai  my  lord  Shafleibury  should  have  so  many 
men  to  attend  him  there  for  the  security  of  his 
person,  and  likewise  to  repel  the  force  of  the 
Kill's  g'uards,  or  any  other  persons  that  fol- 
lowed we  king  ;  and  also  to  remove  from  him 
tho^e  five  Lords,  and  bring  the  king  back  to 
London,  to  est^lish  those  laws  that  I  have 
mentioned. 

&r  Fr,  Withens,  Pray  what  time  did  you 
^discover  this  f 

Booth.  About  six  weeks  ago. 
Sir  Fr.  Withens.   Had  you  any  discourse 
with  the  earl  of  Shaftesbury  after  captain  Wil- 
ld{ison  spoke  with  you,  or  before  the  sitting  of 
theparliament  f 

Booth.  Isiud  before,  that  the  first  motion 
ofl  "these  fifty  men  that  were  to  be  my  lord 
Shaftesbury^  guard  came  from  captain  Wil- 
kinson ;  but  after  this,  when  I  went  with 
.  captain  Wilkinson  to  my  lord  Shaftesbary,  the 
Mune  thing  was  discoursed  there.  The  last 
time  I  was  with  my  lord  Shaftesbury,  was 
about  a  week  before  ne  went  to  Oxford,  about 
toi  days  before  the  parliament  sat,  or  a  week, 
and  then  I  heard  the  same  discourse  from  my 
lord  Shaftesbury's  own  mouth. 

Sir  Jr.  Withens.  Had  you  any  other  dis- 
course with  my  lord  Shaftesbury  r 

Booth.  1  say,  I  made  three  ot  four  visits 
between  Christmas  and  March,  and  we  had 
discourse  every  time  particularly  about  the 
kind's  person,  and  if  the  king  did  refuse  these 
motions,  that  then  these  men  were  to  be  taken 
from  him,  and  be  repelled  with  a  greater  force, 
and  be  brought  to  it  by  force. 

^ Sir  Jr.  Withem.  Did  you  ever  make  any 
solicitation  to  any  to  make  this  discovery  ? 

.  Booth.  Thus  Ux  I  did,  and  I  will  tell  you 
the  whole  matter  in  that  point ;  there  was  one 
Walter  Banes,  an  acquaintance  of  mine,  and  I 
found  that  he  had,  at  Wilkinson's  request,  en- 
gaged himself  in  some  business  that  one 
Brovmrifi^,  an  attorney  in  Yorkshire,  had  writ 
to  him  aoout,  conceminff  some  men  that  were 
to  swear  against  my  lord  Shaftesbury.  I  asked 
Mr.  Banes  what  men  these  were  ?  He  said,  he 
thought  they  were  Irishmen.  I  said,  I  do 
not  loiow  what  conversation  in  that  nature  my 
lord  Shaftesbury  might  have  with  Irishmen, 
fori  know  none  of  them  ;  but  I  am  satisfied 
that  he  had  conversation  tending  to  these  ends 
that  you  speak  of  with  some  Englishmen, 
and  that  I  know.  This  Mr.  Banes  did  take 
particular  notice  of,  and  and  he  was  very  fre- 
quently upon  me  to  tell  him  what  the  matter 
was,  and  I  gave  him  some  intimation  of  it. 
Truly  it  ^vas  very  much  upon  my  spirit,  and  I 
<X3uld  not  tell  whether  I  was  able  to  carry  it 
through  or  not,  or  had  better  to  let  it  alone  as 
it  was  in  silence:  but  disooursing  still  more 
lAith  him,  and  at  the  result  of  that  discourse 
we  bad  by  degrees,  1  did  give  him  some  inti- 
mation of  it.  And  after  that,  upon  second 
tfioagfatB,  1  todL  a  resolution  to  &coTer  it, 


and  when  1  did  disooTer  it,  1  do  here  in 
the  presence  of  God  declare,  that  no  mortal 
did  know  any  thing  of  what  I  bad  to  say, 
in  reference  to  the  kin^ ;  nor  did  I  make 
any  more  applications  m  the  world,  but 
took  pen,  ink,  and  paper,  and  writ  it  down, 
and  sealed  it  under  a  cover,  and  sent  it  to  tke 
council. 

Sir  Fr.  Withetu.  Gentlemen  of  the  jury, 
would  you  ask  him  any  questions  f 
'  FapiUon.  The  jury  told  your  lordship  be- 
fore, that  after  all  had  been  examined  they 
would  consider  what  questions. 

L.  C.  J.  Where  would  you  have  these  wit- 
nesses that  have  been  examined  to  stand  ? 

Papillon.  We  leave  to  the  sherifis  to  ap- 
point a  place  for  them. 

L.  C.  J.  To  keep  them'  a-part  it  is  utterly 
imposfflble,  for  we  must  have  as  many  rooms 
then  as  there  are  witnesses. 

Jury,  Let  one  man  keep  with  them. 

L.  C.  J.  Empty  that  place  where  they  were 
the  last  time,  ahd  let  them  stand  there. 

Edward  TurbervUe. 

Sir  Fr.  WithcM.  Mr.  Tutbervile,  have  you 
had  any  discourse  with  my  lord  Shaftesbury  ? 

Turlervile.  Yes,  several  times.  In  Fe- 
bruary last  I  am  nc^  positive  in  the  time,  but 
about  the  b^^mning  of  the  month,  I  waited 
upon  my  lord  Shaftesbury  about  some  monies. 
I  waited  upon  him  to  have  his  advice  how  I 
might  come  by  it,  and  to  gain  my  lord  Shaftes- 
bury's  letter  in  my  behalf  to  i&e  president  of 
the  council  to  stand  my  friend,  and  he  said, 
there  was  littie  good  to  be  had  from  the  king, 
as  long  as  his  ^ards  were  about  him  ;  for, 
were  it  not  for  his  guards,  we  would  quickly 
go  down  to  Whitehall)  and  obtun  vdiat  terms 
we  thought  fit.  Said  I,  my  lord,  I  somose 
his  guards  cannot  defend  him  firom  the  wiiole 
kingdom.  His  lordship  stud,  that  tbe  rabble 
were  all  of  that  side,  especially  the  people 
about  Wapping  and  Aldersgate-Street ;  and 
the  rich  men  of  tbe  city  womd  vote  for  dec- 
tions  ;  but  they  could  not  expect  they  should 
stand  by  them  in  case  there  should  be  any 
disturiiance,  for  they  valued  their  riches  more 
than  their  cause.  And  at  Oxford  I  heard  my 
lord  say  again,  he  wondered  the  people  of 
England  should  stidde  so  much  about  noigion, 
and  that  if  he  were  to  choose  a  refi^pon,  he 
would  have  one  that  should  comply  vnth  what 
was  apt  to  carry  on  their  cause. 

Mr.  Saunders.  Had  you  any  other  discourse 
with  him  at  any  other  time  ? 

Mr.  TurbervUe.  I  told  you  all  that  is  ma- 
terial that  I  can  say  to  it. 

John  Smith* 

Smith.  My  lord,  I  only  beg  a  word  or  two 
from  your  lordship,  of  some  reflections  cast 
upon  me. 

L.  C.  J.  Goto  yourevidendSt. 

Smith.  My  lord,  this  is  somethixig  to  my 
evidence, 

X.C./.  You  may  take  anotiiertiiiie  for  that 
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Bmith.  My  lotd,  it  bath  been  reported  about 
in '  coffee-hottses  and  tayems,  that  I  should 
swear  there  was  a  general  design  against  his 
Diiucsty ;  and  that  I  swore  it  ^fore  the  king 
and  secretary  of  state;  and  that  I  also  Wore 
it  at  the  trial  of  Mr.  CoUedge  and  Mr.  Rowse  : 
I  take  it  upon  my  oath  I  never  swore  any  such 
thing,  neitner  can  1  swear  there  was  a  general 
tlesign  by  the  city,  or  the  parliament  against 
thfe  Kinff . 

'X.  G  J.  Speak  what  discourse  yoiu  have 
iiad  with  my  lord  Shaftesbury. 

jSmith,   My  lord,  I  suppose  it  is  past  all 
doubt,  that  1  hare  been  very  often  with  my 
lolrd  ^aftesbury ;  and  I  have  often  in  his  dis- 
csourse  observed,  that  he  spake  very  irreve- 
r^tly  and  slightly  of  the  king ;  sometimes 
sa[ying  he  was  a  weak  man,  and  sometimes 
saying  he  was  an  inconstant  man  ;  a  man  of 
no  firm  or  settled  resolution ;  and  a  man  tliat 
was  easily  led  by  the  nose,  as  his  father  was 
before  him,  by  a  popish  queen,  which  was  the 
ruin  of  his  father:  this  was  both  in  public  and 
in  private.    I  have  also  observed  sometimes  in 
his  discourse,  sbmethinff  that  he  mentioned  of 
the  earl  of  Essex  ;  ana  that  the  king  should 
declare,  that  the  earl  of  Shaftesbury  was  not 
satisfied  to  be  an  ill  man  himself,  but  got  over 
the  ^url  of  Essex  too :  this  the  earl  of  Shaftes- 
bury  declared  publicly  in  his  own  house. 
Another  story  was  of  the  rebellion  of  Scotland, 
that  the  king  should  say,  that  the  earl  of 
Shaftesbury  was  the  chief  promoter  of  that 
'  r^nion  5   and  when  this  was  told  my  lord 
i^aftesbury,  that  he  should  send  word  back 
«gain  to  the  king,  ^  I  am  glad  (says  he)  that 
the  king  sees  not  his  own  danger,  nor  what  he 
runs  himself  into :  and  pray  tell  him,  that,  if 
I  were  to  raise  a  rebeHion,  I  could  raise  an 
otherguess  rebellion  than  the  rebellion  was  in 
Scotland."     But  now,  as  to  the  particular 
points  I  am  to  charge  him  with :  I  remember, 
my  lord,  that  my  lord  Shaftesbury  sent  for  me 
one  time,  and  that  by  one  Manly  ;  sometimes 
they  call  him  major  Manly,  sometimes  captain 
Manly ;  and  this  man  found  me  at  Mr.  BetnePs 
elub  in  Newgate-Street,  at  the  Queen's- Arms  ; 
and  there  he  told  me  my  lord  Shaftesbury 
would  speak  with  me  that  night.    I  immedi- 
ately left  the  club,  and  went  to  my  lord 
Shaftesbury's ;  and  I  was  introduced  into  the 
dining-room,  where  there  were  two  gentlemen 
in  discourse  with  my  lord  ;  and  as  soon  as  he 
saw  me,   he  asked  me  how  I  did:    I  told 
him  I  was  Tery  well,  and  came  in  obedience  to 
his  lordship's  command  to  wait  upon  him ; 
for  major  Manly  told  me  your  lordship  had  a 
mind  to  speak  with  me :  he  said  he  had.  Soon 
afterward,  these  two  gentlemen  went  away. 
Upon  this  my  lord  turns  about,  Mr.  Smith, 
said  he,  Mr.  Hetherinffton  was  with  me  this 
momins^,  and  told  me  he  was  afraid  that  the 
Irish  witnesses  would  go  over  to  the  Court 
party,  and  retract  what  they  had  said  for- 
merly.   My  lord,  says  I,  I  Idiow  no  person 
<:an  better  and  with  more  ease  hinder  that 
Axel  yonr  lordship,  by  procuring  some  small 


allowance  for  them  ;  for  they  complain  much 
of  pdTerty.    Says  he,  master  Hetherington 
has  the  charge  of  them,  and  hath  a  special 
care  of  them,  and  I  believe  they  do  not  want. 
My  lord,  says  I,  I  know  nothing  of  tliat,  he 
knows  what  provision  he  hath  made  for  them. 
This  b  the  thing,  said  my  lord,  that  I  would 
have  you  do ;  they  stand  in  great  awe  of  you, 
and  you  must  persuade  them  from  going  nigh 
that  rogue  Fitz-gerald,  that  great  villain,  that 
is  pampered  up,  and  maintained  by  the  king 
and  the  Court-party,  to  stifle  the  I^lot  in  Ire- 
land.   My  lord,  says  1,  do  yon  think  the  king 
would  be  at  such  vast  charades  for  to  bring, 
over  witaes^s,  and  at  last  maintain  men  to 
stifle  this  Tlot,  for  that  is  the  way  to  stifle  the* 
Plot  in  England  too,  as  well  as  that  ?  Says  he, 
what  is  this  frequent  dissolutions  and  prorMfa- 
tions  of  parliament  for,  but  to  stifle  the  Plot 
here,  and  to  hinder  the  lords  in  the  Tower  to 
come  to  a  trial  ?  Tliis  is  a  strange  thing,  my 
lord,  said  I,  when  he  gave  Dr.  Gates,  Mr. 
Bedloe,  and  Mr.  Dii^dale  such  large  allow- 
ances to  prosecute  this  Plot.    Says  my  lord, 
this  is  nothing^,  that  may  hold  for  a  year  or  tivo, 
he  may  take  it  off  when  he  will,  but  the  chief 
means  are  put  by,  whereby  we  might  find  out 
tlie  depth  of  this  Plot;  and  if  Mr.  I>ugdaleand 
Dr.  Gates  he  knocked  on  the  head,  then  where 
is  this  Plot?  then  there  will  come  an  act  of  obli- 
vion for  them,  and  all  thin<rs  will  he  well  as  they 
were  before.  My  lord,  saidl,  this  is  very  strange 
to  me.  I  can  give  you  instance  of  it,  says  he, 
when  I  was  lately  in  the  Tower,  I  told  some  I 
saw  popery  coming  in,  and  that  it  was  hard  to 
prevent  it.    I  am  sorry  to  hear  it,  said  I,  but 
what  would  you  hare  me  do  with  these  Irish 
witnesses  ?  Says  he,  persuade  them  not  to  go 
near  Whitehall,  nor  this  Fitzgerald.    And  said 
he,  one  thing  more  I  would  have  you  mind, 
Mr.  Smith,  £at  if  the  kin^f  were  not  as  well 
satisfied  with  the  coming  m  of  popery  as  erer 
the  duke  of  Yoik  was,  do  you  think  the  duke 
of  York  would  be  so  mndn  concerned  in  the 
bring-in  of  popery  as  he  is  ?  I  am  sorry  for  it, 
my  lord,  if  it  be  so.'  After  this  I  parted  with 
my  lord  Sliaftesbury ,  with  full  instructions  firora 
him  to  those  Irisn  witnesses.      I  met   Mr. 
Ethering^on  the  next  morning,  and  1  told  him 
Jthat  I  was  with  my  lord  Shaftesbury :  says  he, 
I  know  your  business,  and  would  have  you 
meet  us  at  the  Sun  Tavern  in  the  afternoon. 
My  lord,  I  went  according  the  time  appointed, 
and  met  him  at  the  Sun  Tavern  between  six  or 
seven,  or  eight  of  the  clock,  as  near  as  I  can 
remember.    When  1  came  to  them  I  began  to 
open  those  great  and  horrid  crimes  mat  I 
heard  Mr.  Fitzgerald  accused  of,  that  he  was 
a  man  come  to  discover  a  plot,  and  disowned 
it  here,  and  retracted  all    he  had  said.     I 
told  them  what  a  crime  this  was.    In  short, 
my  lord,  they  promised  never  to  go  near  th«r 
man.    I  parted  that  night  and  came  to  my 
lodging,  and  the  next  morning  Mr.  Hethering- 
ton and  one  Mr.  Bernard  Dennis  came  to  my 
lodging  and  told  me,  that  this  Bernard  Dennis 
was  ready  to  give  in  information  against  FitK> 
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gevald,  thai  he  bad  tampered  with  him  to  for- 
swear all  he  bad.  sworn  before,  I  went  pre- 
sently with  Mr.  Hetheringtonand  Mr.  Dennis 
to  my  lord  mayor,  who  was  then  sir'  Patience 
Wara ;  afier  we  had  told  the  business  to  sir 
Patience  Ward,  sir  Patience  asked  this  Dennis 
if  there  were  any  other  persons  present.  Yes, 
Bays  he^  there  was.  Says  sir  PatLence,  yon  are 
upoA  your  oath,  if  you  know  not  the  nature  of 
an  oato,  I  will  tell  you.  The  bformation  was 
drawn  up ;  the  copy  of  this  information  I  carried 
to  my  lord  Shaftesbury  and  shewed  it  him,  he 
read  it,  and  was  very  well  pleased  with  it,  and 
said,  Mr.  3niith,  don't  you  see  the  villainy  of 
that  man  and  that  factious  party,  and  that  the 
king  rims  the  same  steps  as  his  father  did  before 
him,  how  can  any  thing  of  this  nature  be  done 
without  the  king  and  the  court  pampered  him 
upP  My  lord,  sfudi,  I  think  now  the  thing  is 
clear.  Ay,  says  he,  these  are  the  very  same 
steps'  tiiatliis  father  followed  when  he  was  led 
by  bv5  popish  queen,  and  the  noor  nian  doth 
notseenis  danger.  1  parted  from  my  lord, 
and  came  and  gave  an  account  of  this  very  dis- 
course to  tiie  club  in  Newgate-street,  and  they 
were  glad  of  it,  and  I  told  wuat  my  lord  Shaftes- 
bury said,  that  the  king  would  never  be  ouiet 
f  iU  ne  came  to  his  father's  end,  he  fi>llowea  the 
same  steps.  Another  thing  that  I  have  ob- 
aerved  particularly  before  the  parliament  went 
to.  Oxtord ;  I  went  to  see  him,  and  we  fell  into 
some  discourse,  and  my  lord  said  there  was 
great  preparations  made,  and  a  great  many  ga- 
Siered  toprether  upon  the  road  between  London 
and  Oxford.  My  lord,  said  1,  what  is  the 
manning  of  that  ?  Any  body  may  see,  says  he, 
that  is  only  to  lerrii^  the  parliaiucnt  to  comply 
with  the  King's  desire,  which  I  am  sui*e  the 
parliament  never  will,  for  we  are  as  resolute 
now  as  ever ;  and  more  resolute,  for  we  see 
clearly  what  the  kiuff  aims  at,  and  that  is  to 
bring  in  popery :  which  I  told  several  years 
ago,  and  when  I  was  last  in  the  Tower  ;  but 
says  hC)  we  have  this  advantage  oi  him,  if  he 
offer  any  violence  to  us,  (for  we  expect  it)  that 
we  have  the  nation  for  us,  and  we  may  lawfully 
oppose  him,  and  he  will  meet  with  a  very  strong 
opposition ;  for  all  that  come  out  ot  the  coun- 
try, shall  be  well  horsed,  and  weH  armed,  and 
80  we  shall  be  all ;  and  here  is  the  city  which, 
now  has  a  question  in  debate  among  them, 
whether  they  shall  bear  the  chaj^e  of  their 
own  members  or  no,  but  they  are  willing  to  do 
it,  and  send  so  many  men  to  wait  on  them,  a^d 
if  we  oppose  the  king,  as  we  may  do,  for  it  hath 
been  done  in  former  times,  the  whole  nation  is 
to  stand  by  us,  and  as  I  said  when  I  was  in  the 
Tower,  I  would  die,  before  I  would  ever  brhig 
in  popeij  or  any  of  that  nature. 

Jury,  Repefit  that  again. 

Stmih.  He  s^id,  Ihat  the  king,  if  he  offered 
any.  violence  at  Cbdbrd  to  the  parliament,  he 
would,  meet  with  a  strong  opposition,  and  that 
the  gentlemen  that  cameoiu  of  the  country 
were  well  firovided  with  horse,  arms,  imd  men, 
to  m^pose  bun,  and  that  they  might  lawfully  do 
itif  tbe  king  oflEezed  any  videQca  to  tnei^ 


whilst  they  sat,  and  that  tim  natknir  stoo^  by 
them,  and  that  they  did  represent  the  nation, 
and  tliat  for  his  part  he  antl  au  his  friends  would 
do  it  to  the  utmost  of  their  power,  knd,  as  old 
as  he  was,  he  would  be  one  that  would  oppose 
it  to  his  power.  My  lord,  said  T,  we  can  ex- 
pect nothing  but  confusion  from  tliis  parliament 
m  this  nature,  for  then  we  sh^I  be  mvolved  in 
another  civil  war,  nothing  else  can  put  an  end 
to  our  miseries,  or  make  this  nation  a  settled 
nation^  but  a  civil  war.  Then,  my  ]ord»  said  {« 
by  this  means  we  shall  make  an  end*  of  mo- 
narchy, or  else  enslave  the  nation  to  popery 
for  ever.  No  doubt  of  one,  say  a  he,  but  we 
are  sure  of  one,  for  the  nation  is  of  our  side^ 
and  the  city  you  know  how  they  are,  and 
where-ever  they  strike,  I  am  sure  the  natio|ii 
will,  and  this  Fll  stand  and  die  by.  This  i^ 
the  substance  of  what  1  have  to  say  against  my 
lord  Sbaflesbury,  and  upou  th^  oath  \  ba^vQ 
taken,  1  am  sure  I  have  not  added  a  word« 
One  word  more  1  have  to  say,  it  i^  rcjjortfd  I 
have  been  hired  and  suborned.  I  do.admu*e  why 
this  city  of  London,  where  there  are  as  worthy 
men,  and  as  great  loiters  of  the  king  and  go- 
vernment as  any  in  the  worJd«  should  say  any 
Such  thing ;  I  was  never  suborned  by  them, 
nor  never  took  a  farthing  of  their  monqr,  nor 
never  took  a  forthing  of  me  klpg  in  m^f  lue. 

L.  C  J.  Who  supposes  itr!' 

Smith,  It  is  in  print,  my  lord^  it  wa$  in  i^ 
book' that  came  out  last  nl^ht  y  it  is  supposed, 
my  lord,  fpr  it  is  in  print. 

L.  C,  J.  I  had  reason  to  cpcpect  AM.  t)icrc 
wa^  no  such  objizctiva. 

Brian  Hcunes, 

Mr.  Suundcr$>,  Give  yoijU'Iinowledgc  of  what 
discourse  you  have  hem  conceri^ing  my  lord 
Shaftesbury. 

Haines.  Sir,  I  have  heard  him  vilify  the  king 
ver)"^  of^cn,  and  he  toldme  aboMtthe  Narrative 
that  I  made  about  ur  Edraundbury  Godfrey's 
death,  Mr.  Ivy  and  I  went  to  him  one  day  and 
he  spoke  to  me  of  it,  and  I  desired  him  not  to 
expose  my  person,  to  the  king's  anger^  for  I  was 
sure  he  would  never  grant  a  pardon  to  any  man 
that  imneached  the  earlofbanby.  Says  he, 
do  not  tear,  if  he  doth  not  grant  you  a  pardon, 
he  makes  himself  the  author  of  tne  plot;  and, 
says  he,  the  earl  of  Essex,  my  lord  Maxfielj 
and  I,  we  do  all  Vesolve  if  you.  put  it  m  writing, 
we  will  go  to  the  kins,  ana  beg  a  pardon  of  his 
majesty  for  you,  and  if  be  doth  not  grant  it,  we 
wifl  raise  the  whole  kingdona  against  him ;  for, 
says  he,  he  must  not  ej^pect  to.  live  peaceably 
in  his  throne,  if  he  doth  not  grant  it.  For  he 
nuikes  hinueir  author  of  the  mot 

My  lord,  said  I,  he  bath  dissolved  so  many 
parliaments  for  the  sake  o^  tjhe  earl  of  Danby^ 
and  pron^gued  so  numy  parliaments,  therefore 
he  will  never  ^^rant  me  ^is  pardoi^.  Says  he^ 
do  not  fear,  it  is  the  b^  pretence  we  can  hav» 
in  the  world,  and  if  you  will  but  put  it  in  wii- 
tinj^,  and  let  me  read  it*  that  I,  P^J^  gi^£  v^f 
opinioi9.ofit,tbevor1ciad9iie»;  ana  i^he  doA. 
not  do  it|  we  sfeErqi^yedto,inisi^airos.<ywn4 
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him.  I  was  wklt<liim  iteotkcr  tine  after  I 
made  this  Narratiye,  and  he  told  me  the  two  Mr. 
Godfreys Vcre  with  the  kbg  at  Windsor,  and 
begged  a  tiordon  of  his  ttiaje^v  for  me,  hut  the 
long  would  not  grant  it,  bm  if  he  be  an  honest 
man,  let  him  die  at  n^  mercy,  let  him  come 
in  and  declare  what  he  knows.  Said  I,  I  would 
Hot  hareyour  lordship  expose  my  cause  in  these 
days,  'fhis  is  ihe  best  time  for  »t  in  the  world, 
says  he,  if  he  doth  not  do  it,  he  cannot  expect 
Id  belong  long  of  Ei^and.  Pray,  my  lord, 
said  1,  -whtttshall  I  <to  in  the  mean  time  ?  I 
will  go  beyond  sea,  said  I.  No,  says  he,  do 
not  leave  the  kingdom,  he  dares  as  well  be 
Ranged  as  meddle  with  you.  I  desir^  him  a 
second  time  not  to  expose  me  to  the  king's  fury, 
and  1  prayed  him  to  help  me  to  a  little  money 
to  ^  beyond  sea,  for  I  was  sure  I  could  not  lie 
sale  iu  England,  ^ys  he,  have  a  care  of  your- 
self;  but,  says  he,  he  dares  as  well  be  hanged 
as  meddle  with  you.  Then  I  was  in  close  con- 
ference with  him  one  day,  and  I  gave  him  so 
exact  an  account  of  all  transactions  from  king 
Charles  the  First^s  reign,  the  commencement 
Or  coming  to  the  crown,  to  this  very  day,  that 
he  Was  mightily  satisfied ;  finding  by  me  that 
I  was  a'trsveller,  he  was  mightily  pleased,  and 
free  whh  me.  Pray,  my  lord,  what  model  do 
ycm  take,  or  intend  to  ^  ?  Says  he,  do  you 
tiot  think  but  there  are  fkmilies  in  England  that 
have  as  great  pretences  to  the  crown  as  the 
king  1*  Says  he,  there  is  the  duke  of  Bucks,  in 
die  right  of  his  mother,  she  was  descended  from 
Edward,  one  of  the  Edwards,  and  in  her  right 
he  claims  the  barony  of  Ross,  he  hadi  as  great 
a  right  to  the  crown  of  England,  as  ever  any 
Stuart  of  them  an. 

Jury.  Speak  that  again. 

tttunet,  I  was  in  conference  with  my  lord 
t^httftesbury  one  day,  and  I  gave  him  an  exact 
account  of  all  transactions,  and  I  asked  what 
they  did  intend  to  do  with  the  government,  if 
they  f  tilled  the  king  down.  Says  he,  do  you 
think  there  are  no  tamilies  in  England,  that 
have  as  much  pretence  to  the  crown  as  any  of 
the  Stuarts  ?  I  know  none,  my  lord.  &ys 
he,  there  is  the  duke  of  Bucks,  that  is  descend- 
ed df the  family  of  the  Plantagenets ;  he  named 
some  of  the  Edwards,  in  her  right  he  shoukl 
have  the  barony  of  Ross,  and  in  her  right  he 
has  as  good  a  title  to  the  crown  of  England  as 
ever  any  Stuart  had. 

Jokn  MMoumutrra  sworn. 

Sir  JV.  Withcns.  Pray  give  an  account  to 
the  Jury  of  what  discourses  you  had  with  my 
lord  Shaftesbury .  . 

Macnamarra,  vl^iM,  I  was  with  my  lord 
l^aftesbury  a  little  before  he  went  to  Oxford, 
before  the  pkrliament  sat  there,  and  my  lord 
told  me  at  that  time,  that  he  would  take  dare, 
together  with  those  that  were  with  him  at  Ox- 
ford, for  the  witnesses  that  where  GODoemedio 
the  Popish  Plot. 

Harridan,  ^peaik  out,  pray,Sir. 

Macnamiirra.  My  lord  told  me  he  would 
lake  care,  with  those  that  were  whh  hiin/fdr 

8  -i 


the  witnesses  that  were  concerned  in  the  P6- 
pish  Plot;  after  my  lord  went  to  Oxford,  I  writ 
nim  a  letter,  giving  hislotdship,  to  imdmtand, 
that  whereas  nis  lordship  was  pleased  to  pro- 
mise, that  he  would  take  care  of  the  witnesses, 
that  he  would  be  pleased  to  take  care  of  me, 
as  wdl  as  the  rest  of  the  witnesses  ;  after  my 
lord  came  home  from  Oxford,  I  went  to  him, 
to  see  What  was  done.  His  lordship  'w^  plea* 
sed  to  express  himself  and  say  that  the  Idug 
was  popisnly  aflTected  and  did  adhere  to  poperr, 
and  mat  he  took  the  same  meUiods  &at  hb 
father  before  him  took,  which  brought  his  fii« 
ther's  head  to  the  block,  and  we  will  also  bring 
his  thither ;  and  told  me  also,  that  he  tmd 
some  persons  of  quality,  that  ^lis  would  &U 
out  five  years  before ;  at  the  same  time  my 
lord  told  me,  that  there  was  a  coUectioh  of 
money  made,and  that  the  meeting  wa6  at  the 
Sun  tavern,  and  that  there  came  a  Tory  Lord 
in  to  hinder  their  proceedincrs,  but  say  sne,  we 
do  remove  to  Ironmonger-Lane,  ana  says  he, 
you  shall  hear  further  in  a  fortnight.  I  came 
to  my  lord  a  fortnight  afterwards^  and  his  lord- 
ship was  pleased  to  1. 11  me,  that  there  was  pro- 
vision made  for  the  witnesses,  and  Aat  it  was 
in  the  hand  ofone  Mr.  Rowse,  that  was  servant 
-to  sir  Thomas  Player  ;  there  was  one  Mr.  Ivy, 
and  I  think  my  brother  was  by  too,  when  liis 
lordship  spake  these  words :  He  said  ^at  the 
king  was  a  faithless  man,  that  there  wi^  no 
credit  to  be  given  to  him,  and  that  the  duchess 
of  Mazarine  was  his  cabinet  council,  who  was 
tiie  first  of  Womankind.  This  is  all  that  1 
have  to  say,  ray  lord. 

Sir  Fr.  iVithent,  Do  you  remember  nothing 
at  any  other  time  ? — J.  macnamarra.  "No. 

Sir  Fr,  Withens,  Did  you  hear  any  thing 
about  deposing  the  king  ?  ^ 

J.  Macnamarra,  Yes,  he  did  at  the  same  time 
say,  the  king  deserved  to  be  deposed  as  mucli 
as  ever  long  Richard  the  secoml  did. 

Dennit  Macnamarra, 

Mr.  Saunders,  Tell  these  gentlemen  whether 
you  have  Had  any  discourse  with  the  eaH  of 
Shaftesbury. 

D,  Macnamarra,  lie  said,  my  lord,  that 
the  king  was  a  man  that  ought  not  to  be  be- 
lieved, and  there  was  no  belie?  in  him,  and  that 
he  ought  to  be  deposed  as  well  as  kinff  Rkhr 
ard  the  second,  and  that  the  duchess  of  Maoa- 
rine  was  one  Of  his  cabinet  council,  and  that  he 
did  nothing  but  by  her  advke. 

iSir  JFV*.  Withens,  Begin  again. 

L.  C.  J.  Raise  your  voice  a  little,  for  th^ 
Jurv  do  not  bear  you. 

i>,  Macnamarra,  That  the  king  is  a  man 
that  ouffht  not  to  be  believed,  that  tbefc  was 
no  belief  in  him,  and  that  he  ought  to  he  depo- 
sed as  well  as  king  Richard  th^  second,  and 
that  the  duchess,  of  Mazarine  was  his  cabinst 
council,  and  that  he  did  nothing  but  by  h^ 
consent. 

JL  C.  J.  Whowaa  with  you  at  that tima? 

D.  Macnamarra,  There  wu  Mr.  hjta^ 
my  broth«  at  hiaowa  houta. 
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L.  C.  J.  When  was  this  ? 

I).  Macnamarra,  It  w  at  the  latter  end  of 
March  or  the  beginning  of  April. 

Sir  J.  W'Uheiu.  You  say  fllr.  Ivy  was  by  af 
the  same  time? 

D.  Macnamarra,  Yes. 

Sir  F.  m/Aen*.  CaU  Mr.  Ivy. 

Jury.  What  place  was  it  in  ? 

D.  Macnamarra.  In  his  own  house. 

Edward  Iv^Bwom, 

Ivy.  My  lord,  soon  afler  the  parliament  was 
dissolved  at  Oxford,  I  was  at  my  lord  Shafles- 
bury^s  house,  where  he  was  speaking  against 
the  idng,  and  said,  that  he  was -an  unjust  man, 
and  untit  to  reign,  and  that  he  was  a  Papist  in  ' 
his  heart,  and  would  introduce  popery. 

Jury.  Say  that  again. 

Ivy.  I  tell  you  I  was  at  my  lord  Shaftes- 
bury^s  house,  where  he  was  then  speaking 
against  the  king,  saying,  that  he  was  altogether 
unjust,  and  not  fit  to  reig^,  and  he  wondered 
he  did  not  take  example  by  his  father  before 
him,  and  did  really  believe  that  he  was  a  Pft- 
nist  in  his  heart,  and  intended  to  introduce 
Popery.  I  was  sometimes  after  with  him,  and 
I  told  him  one  Haines  had  told  me  he  had 
something  to  discover  about  the  death  of  sir 
£dmundbury  Godfrey,  and  several  other 
things,  and  my  lord  desired  to  see  him,  and  I 
brought  Mr.  Haines,  to  bis  house,  and  he  de- 
tired  him  that  what  he  had  to  say  he  would 
put  in  writing,  and  he  should  have  a  pardon, 
and  that  if  the  king  did  deny  it,  as  he  dares 
not  deny  it,  but  if  he  does,  we  will  rise  upon 
him  and  force  him. 

Sir  JP.  Withtni.  Had  you  any  other  discourse 
at  other  times  ? 

Ivy.  Yes,  I  had  other  discourse,  but  not  to 
Ihis  purpose. 

Sir  r.  Withens.  Was  you  frequently  with 
iiimf 

Ivy.  I  was  frequently  with  him ;  he  desired 
at  the  time  \  was  with  him  to  bid  Colledge  to 
come  to  him,  and  I  went  and  came  agam  to 
Haines  with  instructions  how  to  proceed,  and  I 
took  his  examination  of  him,  and  carried  it  to 
my  lord,  and  he  desired  it  might  be  explained 
what  he  meant  by  the  tall  Mack  man ;  and. 


ex- 


aa^ra  be,  if  he  does  mean  the  kin? ,  he  must 
plain  himself,  and  speak  of  the  king,  or  of  the 
duke  of  Yotk,  or  the  rest ;  and  if  he  does,  we 
will  take  care  of  him  as  long  a?  he  lives ;  but 
Unltss  he  does,  we  will  do  nothing  for  him  : 
And  I  was  with  him  with  my  lord  Shaftes- 
bury, and  my  lord  Shaftesbury  did  exckum 
agamst  the  king. 

Sir  F.  Wit  hem.    What  words  did  he  speak  ? 

Ivy.  He  said  he  was  alogether  an  unjust 
man,  and  not  .fit  to  reigo,  and  that  he  believed 
he  was  a  Papist  in  his  heart,  and  designed  to 
introdnce  Popery,  and  therefore  they  designed 
to  depose  him,  and  set  up  another  in  his  stead. 

Sir  F.  Withehs.  Do  you  remember  any  dis- 
course of  Richard  the  i&cond  at  that  time  ? 

Ivy.  No,  Sir,  I  do  t^ot  remember  any  thing 
ofit. 


Bemoril  Dmatf  sworn. 

Sir  F:  WithenM.  Pray  teU  the  jury  what  dis- 
course you  had  with  the  earl  of  Shaftesbury  at 
any  time,  and  what  it  was. 

jB.  Dennis.  My  lord,  t  came  upon  a  dieaigix 
to  make  clear  the  plot  in  general,  as  far  as  I 
have  travelled,  as  m  Ireland,  France,  Spein» 
Maryland,  Viigihia  and  England,  and  upop 
that  account  I  was  brought  before  a  justice  of 
the  peace  in  Westminster,  November  last,  this 
time  twelvemonth,  and  examined  before  iustice 
Warcup,  a  justice  of  the  peace,  and  from 
thence  to  the  conunittee  of  the  House  of  Com- 
mons, of  whom  colonel  Birch  (I  believe  he  ia 
here^  was  chairman,  and  gavein  my  evidence, 
and  Detng  called  upon  at  the  trial  of  the  earl  of 
Stafford,  I  was  commended,  as  I  suppose  to 
the  earl  of  Shaftesbury,  and  upon  the  ac- 
count he  sent  me  wordof1t,by  WUham  Hether- 
ington,  who  was  dien  very  intimate  with  the 
earl  of  Shaftesbury,  to  my  knowledge ;  aivi 
William  Hetherin^n   oune   to  me  several 
times,  and  he  preasely  was  my  maintainer  at 
that  time,  that  is,  to  find  me  whatever  I  wanted, 
and  provide  me  my  lodging,  and  carry  me  to 
some  place  where  accomodation  might  be  more 
better  for  me.    Upon  this  account  one  time  the 
earl  of  Shaftesbury  sent  to  me  desiring  that  I 
would  wait  upon  him  at  his  own  house.    I 
came  to  him,  and  there  in  the  gallery  of  his 
own  house,  walking  very  slowly,  he  told  roe  what 
I  gave  in  of  the  plot  in  general  was  very  good 
and  sufficient,  but  as  to  the  oueen  and  the  duke 
of  York,  that  I  should  speak  more  home  and 
positive  ag^nst  them ;  at  least,  that  I  might 
be  a  corrdxiration  to  others  in  what  they  swoce 
against  them.    Tliis  was  all  at  that  present 
time,  that  the  earl  of  l^aftesbury  spake  to  ine, 
and  he  desired  me  to  go  home  to  his  lodgings. 
With  that  I  went  home,  and  within  a  month^  it 
may  be,  or  thereabouts,  he  sent  for  me  affam, 
by  the  same  William  Hetherington,  and  Wil- 
liam Hetherington  told  me,  that  the  earl  of 
Shaftesbury  would  speak  with  me.    So  I  came 
and  waited  upon  his  lordship  at  his  own  houscy 
and  says  he,  Mr.  Dennis,  I  understand  tliat 
you.  are  a  clergyman.    Yes,  my  lord,  said  I. 
And.  says  he,  I  would  advise  yen  to  take  a 
black  gown,  and  I  will  prefer  you  to  a  benefice, 
till  such  time  as  this  bu»ness  is  over ;  and, 
says  he,  at  the  end  of  this  business  I  will  not 
faU  to  pref^  yon  to  a  better,  and  in  the  mean 
time  I  would  advise  you  to  take  a  black  gown ; 
and  this  was  a  little  as  I  remember,  after  the 
parliament  was  dissolved  at  Oxford  ;  and  h^ 
sent  a  gentleman  out  of  his  own  house  along 
witliroe,  to  a  Doctor  of  Divinity  living  hard  by 
Lincoln*s-Inn- Fields,  Dr.  Burnet  by  name,  as 
I  remember,  and  the  gentleman  acquainted 
the  Doctor  what  I  was,  and  about  what  occa* 
sion  I  came  there ;  so  the  Doctor  indeed  dis- 
coursed with  me  very  familiarly,  and  rendered 
thanks  to  the  earl  for  recommending  me  into 
his  conversation  rather  than  anodier's.    What 
discourse  we  had  then  was  nothinff  to  the  mat- 
ter, it  wu  about  matters  of  oai|9Cii^ceaiidrar 
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ligion.    But  Mr.  Colleclge,  that  was  the  Johier 
here  in  town,  and  executed  afterwards,  h^ng 
'^miliar  with  me,  brought  me    to  one  Mr. 
Ferguson   a  minister,  as'  I  suppose    of  the 
Presbyterian  form,  for  he  goes  in  then-  garb  as 
near  as  I  can  tell,  and  Mr.  Ferguson  at  .our 
finl  meeting  vrsa  in  Richard's  coffee-house, 
in  an  upper  room  one  pah*  of  stairs,  and  in  some 
company ;  and  Colledffe  going  to  him  b-ought 
liim  aai<(e,  and  spake  to  nim  concemini^  me,  and 
he  came  to  me  apart,  and  discoursed  with  me: 
^'rom  ilrhence  he  broug'ht  me  to  a  bookseller's 
»hop,  and  bought  for  me  the  articles  of  the 
church  of  EngULod,  ^d  in  all  these  discoufies 
there  was  a  hand,  as  Colled^  told  me,  of  the 
earl  of  Shailesbury,  wbo  did  procure  hire,  and 
■eut  to  Dr.  Burnet  to  brhig  me  that  way.     I 
«lo  not  deny  neither,  that  I  had  an  inclinntion 
before  I  left  Ireland,  and  when  1  was  in  Spain, 
knd  when  I  was  in  France,  for  to  become  a 
lirotestant,  aceonimg  to  the  laws  and  rules  of 
the  church  of  fin^and.    The  force  of  what  I 
have  to  say  is  this,  The  earl  ofShafle^ry 
t»ne  day  after  all  these  things  were  past,  and 
lifter  the  parliament  were  dissolved  at  Oarfbrd, 
discoursing  with  me  in  his  own  house,  major 
Manly  being*  in  the  same  room  then,  who  lives 
beyond  Tower-liill,  he  asked  me  what  was  the 
present  occasion  I  came  to  him  there  ?  And  it 
was  pretty  early  in  the  morning,  and  the  earl 
had  a  barber  to  trim  him  in  his  room.     I  told 
him  my  occasion  w^s  then,  that  I  was  some- 
filing  low  in  money,  that  I  did  a  little  want 
money  at  that  time,   and  did  not  know    to 
whom  to  fpeak  for  asiy  thing  but  his  lord- 
ship, and  said,  I  came  to  tell  you  so.    Well, 
saia  he,  Mr.  Dennis,  I  have  appointed  Mr. 
Rowse,  John  Rowse,  whom  you  know,  for  to 
^e  yon  and  maintain  you  in  money ;  go  to 
him  eSpedally  once  a  week,  and  he  vnll  give 
you  money,  and  said  he,  Mr.  Dennis,  what  is 
the  number  of  your  n^me  in  the  cotmtry,  as 
near  as  you  can  tell,  how  many  are  yon  ?  My 
lord,  said  I,  to  tell  you  e3uu:tly  what  number 
ihey  be  of,  I  cannot  at  present,  but  witiiin  a 
little  time  I  may  tell  yon.    I  bc&ve  really 
there  may  be  upon  the  matter  3  or  400  able 
men  of  my  name,  in  the  county  where!  was 
bom.    Says   the    earl  of  ^anesbury,    Mr. 
Dennis,  I  would  very  willingly  have  you  ad- 
vise those  of  your  name,  and  tiiose  of  your 
friends  for  to  be  in  readiness,  whenever  occa- 
sion shall  serve,  and  to  stand  by,  if  occasion 
^ould  be,  for  to  assist  tiie  commonwealth  of 
England;    for  we  do  really  intend  to  have 
England  under  a  commonwealth  and  no  crown ; 
andf  says  he,  we  intend  to  tive  as  we  see  Hoi- 
land  does ;  that  is,  to  have  a  commonwealth 
and  to  have  no  supreme  head,  particular  man, 
says  he,    or   king,   nor  owe  obe^ence  to  a 
crown;  and,  says  he,  we  will  eactirimte  the 
king,  and  all  his  family  as  pear  as  we  can ; 
and  Mr.  Dennis,  says  he,  I  do  admire  that 
3^0ttr  nation  should  be  such  fools  as  they  are, 
for  it  is  very  certain  that  king  James,  queen 
Elizabeth,  lung  Charles  the  first,  says  he,  and 
thckJngthatiMnris,  doeiwnmg  you  to  very 
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destruction;  and,  says  he,  if  yon  had  been 
under  a  commonwealth,  the  common  wealth 
would  take  more  pity  of  your  nation,  and  the 
gentrj^  of  your  nation,  than  any  of  them  do 
now,  in  tlus  time  wherein  the  king  govciiis, 
and  upon  this  I  do  count  the  Irish  fools.  This 
is  all  that  I  can  say. 

JL  C.  J.  Use  king's  counsel  declare  they 
will  call  no  more  witnesses,  for  they  think  they 
have  called  enousfh  already,  and  there  are 
several  of  them  that  do  swear  wocdg  that  are 
treasonable  in  thcmsdves,  if  you  do  desire  to 
ask  any  of  the  witnesses  any  thing,  you  shall 
have  them  all  called  one  by  one. 

Foreman.  My  lord,  we  will  walk  up  again, 
and  consider  what  questbns  to  ask,  and  come 
ngmn  presently. 

Mr.  Fapiiion.  It  seems  they  will  call  no 
more  witnesses  than  these. 

L.  C  J.  Not  as^inst  the  earl  of  Shaftes- 
bury, being  you  are  charged  only  with  that. 

Mr.  Papiuon.  It  is  so ;  ray  lord,  but  we  pray 
we  may  oe  satisfied  abcrut  the  statute  upon 
which  the  indictment  is  grounded,  and  that  w« 
may  hear  it  read  before  we  ^o  up,  because 
your  lordship  soeaks  of  two  driferent  statutes, 
the  f25tli  of  En  ward,  and  you  mention  the 
statute  of  the  19th  of  this  king;  your  lordship 
in  your  discourse  to  the  jury  mentioned  then» 
both,  we  pray  your  lordship  to  acquaint  us 
upon  what -statute  it  is  grounded,  whether 
upon  both  or  one  of  them. 

L.  C.  /.  Look  ye,  gentlemen,  this  is  ground* 
ed  upon  the  statute  of  this  king,  though  there 
is  enough  to  find  an  indictment  of  treason  unoa 
the  statute  of  the  35th  of  Edward  the  third. 
That  which  is  treason  within  the  statute  of  the 
35th  of  Edwaitl  the  third,  is  treason  within 
this  statute,  so  this  is  the  more  copious  statute ; 
for  as  I  toid  you  before,  this  statute  has  en- 
larged that  of  Edward  the  third  in  a  great 
many  particulars;    and   therefore,   look  ye, 
gentlemen,  always  connder  this,  when  one 
statute  contains  the  matter  of  another,  and  en- 
laiges  it,  the  indictment  is  always  upon  tfie> 
last  statute,  that  being  the  more  cojpious  sta- 
tute: But  ynu  are  to  consider  both. 

Z.  C  J.  North,  The  indictment  is  contra 
formam  statute  and  it  being  contra  fortnam 
itatut\  it  may  be  understood,  statvtorum  or 
statuti^  so  that  all  statutes  that  may  be  the 
foundation  of  this  indictment  you  may  go 
upon. 

Jury,   We  desire  to  know  whether  any  of 
these  witnesses  stand  indicted,  or  no? 

X.  C.  J.  Look  you,  gentlemen;  donH  talk 
of  this,  but.  consider  with  yourselves,  an  exa- 
mination of  proofs  concerning  the  credibility 
of  the  witnesses  is  not  propeny  before  ^ou  at 
this  time;  for  I  must  teu  you,  and  inform 
you  as  to  ^at,  ^u  are  not  to  examine  proper- 
ly here  concerning  the  credibility  of  the  wit- 
nesses, that  is  not  to  be  proved  or  controverted 
here  before  you.  that  is  matter  upon  a  trial  by 
thepettv  jury,  p>r  there  the  Idng  will  be.  heard 
for  tn  defend -the  credit  of  his  witness 
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them  ;  it  is  proper  for  the  prisoBer  to  do  that, 
you  are  only  to  see  wbetner  the  statute  be 
satisfied,  in  naving  matter  that  is  treasonable, 
and  having  it  witnessed  by  two  men,  by  two 
witnesses,  who  are  intended  prima  ^actV  cre- 
dible, unless  you  of  your  own  knowledge  know 
the  contrary ;  for  otherwise,  you  must  con- 
sider what  a  disadvantage  this  would,  be  in  all 
such  cases,  if  the  credibility  of  the  witnesses 
should  be  examined  before  the  grand  jury, 
where  the  king  is  not  present,  nor  in  a  possi- 
bility of  deienmng  the  credit  of  his  witnesses ; 
nor  IS  the  prisoner  or  the  party  indicted  pre- 
sent ;  that  is  a  proper  objection  when  he  comes 
up6n  his  trial ;  for  all  men  are  intended  cre- 
dible, till  there  are  objections  against  them, 
and  till  their  credits  come  to  be  examined  one 
sideand  the  other. 

Mr,  PapilloH.  My  lord,  if  your  lordship 
thinks  good,  I  will  beg  this ;  I  desire  your 
lordship^s  pardon,  whetner  your  lordsliip  doth 
not  tliink  tnat  we  are  witlun  the  compass  of 
onr  own  understanding  and  consciences  to 
give  our  judgment  ? 

L,  C.  J.  Your  own*  understanding  and  con- 
sciences, yes ;  but  look  ye,  gentlemen-*^- 

Mr.  Pavilion.  If  we  are  not  left  to  consider 
the  ci'edibility  of  the  witnesses,  we  cannot  sa- 
tis^ our  consciences. 

L.  C.  J.  Look  ye,  gentlemen,  you  are  to 
go  according  to  tlie  evidence  of  the  witnesses; 
you  are  to  consider  of  tlie  case  according  to 
the  things  alledged  and  proved,  unless  you 
know  any  thing  yourselves :  But  if  any  of 
you  know  any  thing  of  your  own  knowledge, 
Jiat  you  ought  to  take  mto  consideration,  no 
Uoiibt  of  it. 

Jury,  Very  well,  my  lord. 

L.  C,  J.  The  Grand  Jury  are  to  hear  tie- 
thing,  but  the  evidence  a^nst  the  prisoner  ; 
tlierefore  for  you  to  enter  mto  proofs,  or  expect 
any  here,  concerning  the  credit  of  the  wit- 
nesses, it  is  impossible  for  you  to  do  justice  at 
that  rate. 

•  The  Jury  withdrew,  and  the  Goarttuijouraed 
till  three  o'clock. ' 

L,.C.  X  Let,  the  witnesses  be  brought  in 
one  by  one. 

Foreman*  We  will  first  ask  a  question  of  Mr. 
Gwfn. 

Foreman,  Who  put  up  the  papers  ? 

Gwyn,  I  put  up  the  papers^nyself. 

Foreman.  Who  went  in  wtli  you? 

Gwifn,  None  but  my  lord's  servants,  I 
think,  were  there  :  But  I  put  up  the  papers 
myself. 

Foreman.  Pray,  Sir,  whose  hacd  wriliiig  is 
that  p;\per  of? 

Gvyn.  Indeed,  Sir,  I  caroiot  tell. 

Foreman.  How  did  it  come  into  my  lord 
Shaftesbury's  closet  ?         ' 

Gwyn»  JSly  lord,  this  is  a  strange  question. 
Indeed,  Sir,  I  cannot  tell ;  all  the  papers  that 
i  found  in  that  closet  I  put  into  that  oag. 

L,C.  J,  To  satisfy  the  jury,  was  tue  paper 
iu  the  closet  before  you  came  were  ? 


Gtoyn,  My  lord,  it  was  certainly  there,  lor 
tiiere  1  founa  it.  I  do  not  know  the  particular 
]  taper,  but  all  the  papers  iu  that  bag  were 
there. 

L.  C.  J.  From  whom  had  you  the  key  ? 

Grcyn,  From  my  lord  Shaftesbury. 

Forcjnan,  Do  not  you  know,  Sir,  there  was 
a  discourse  in  the  parliament  of  an  Associa- 
tion? 

Gtcyn.  Sir,  I  was  not  of  the  last  parlia* 
ment.     Sir,  I  know  nothing  of  it. 

Foreman.  You  have  not  heard  then,  that 
there  was  such  a  thing  in  parliament  concern- 
ing an  Association  ? 

Gwyn.  I  have  heard  of  an  AssociatioQ 
talked  of. 

Foreman.  Mr.  Secretary,  I  would  ask  yoa 
some  questions  :  If  you  did  not  know  of  a  de» 
bate  in  parliament  or  an  Association  ? 

Secretary,  I  was  not  present  at  the  debate  ; 
but  there  was  a  talk  in  town  of  an  Assodatioo. 

Foreman,  Did  not  you  hear  of  it  in  'parlia- 
ment ? 

Secretary.  Indeed  there  was  an  answer  to  a 
message  from  the  House  of  Commons  that  had 
something  in  it  that  did  strongly  imply  an  As* 
sociation ;  but  this  particular  Association  I  do 
not  remember  to  have  heard  proposed. 

Foreman.  Do  not  you  remember  in  the 
House  of  Commons,  ^,  it  was  read  upon  oc- 
casion of  that  bill  ? 

Secretary.  I  heard  such  a  thing  spoke  of; 
but  at  the  reading  of  it  I  was  not  present,  to 
the  best  of  my  remembrance. 
•  Foreman,  What  date,  Sir,  was  ^e  warr^t 
for  my  lord  Shaftesbury 'scommitroebt  ? 

Secretary,  I  refer  myself  to  the  warrant, 
for  that  I  So  not  know  the  date. 

L,  C.  J,  Mr.  Secretary,  you  roust  speak 
about  the  time  that  it  was. 

Secretary.  I  H-as  the  man  that  had  the 
honour  to  sign  that  warrant  by  which  the  Ser- 
jeant at  Arms  did  apprehend  my  lord  Shaftes- 
hury,  but  what  day  of  the  month  1  do  not  re- 
member ;  and  therefore  I  refer  myself,  if  yon 
please,  to  the  warrant,  and  to  the  Serjeant  at 
Arms. 

Foretnan,  What  month  was  it  f 

Secretary.    Sir. 

Foreman.  About  what  month  f 

Secretary.  July. 

Foretnan,  The  beginning  of  July  ? 

Secretary,  Sir,  I  do  not  remember  the  day 
precisely  ;  for  I  did  not  foresee  that  question 
would  be  asked  me ;  but  I  refer  myself  to  the 
warrant,  and  that  is  beyond  aU  doubt. 

Foreman.  I  suppose  all  these  witnesses  that 
are  exam'med,  were  examined  betbre  the  Com- 
mittee? 

Secretary.  Sir,  they  were  examined,  and  I 
was  present  at  the  examination. 

Foreman,  All  of  them  ? 

Secretary,  I  do  not  know  whether  all  of 
them  ;  but  I  am  sure  I  was  at  the  examination 
of  several  of  them. 

Ftirewan,  How  many.  Sir  ? 

Secretary.  I  cannot  tell  tmlf  hov  many. 
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Foreman.'  Call  Mr.  Booth. 

Officer.  He  is  not  here,  the  tipstaff  has  him 
somewhere. 

Foreman.  Is  that  witness  a  prisoner  ? 

L.  C.  /.  Booth  is  a  prisoner. 
^  Forefftan.  Then  call  Mr.  Turbervile. 

Mr.  Papiilon.  Is  Mr.  Turbervile  there? 

Officer.  Here  is  Mr.  Booth  come  now. 

'At.  Godfreif.  Put  Tarberrile  out  again. 

Foreman.  Mr.  Booth,  you  toM  me,  of  adis- 
course  that  passed  between  the  lord  Shat^bury 
and  yourself,  we  desire  to  know  where  it  was, 
and  when  ? 

Booth.  It  was  in  Thanet-house,  Sir,  where 
he  lived,  about  a  week  or  ten  days  before  tlie' 
parliament  sat  at  Oxford. 

Foreman.  The  precise  time  ? 

Booth.  I  cannot  be  more  precise. 

Foreman.  Who  introduced  you  ? 

Booth,  I  think  one  Mr.  Witson  led  me  into 
the  chamber. 

Foreman.  Who  was  present  when  the  dis- 
course was  ? 

Booth.  None  but  he  and  I,  Sir. 

£.  C.  J,  If  we  have  these  noises,  we  will 
have  every  one  of  vouput  out  of  court. 

Att.  Gen.  Richardson,  Richardson,  pray 
tiu'n  them  all  out ;  they  are  brought  in  on 
purpose. 

Booth.  It  was  not  the  first,  second,  nor 
third  time  that  I  had  waited  upon  the  lord  of 
2$haftesbury. 

Foreman.  In  what  room  was  it  that  my  lord 
spake  those  words  to  you  f 

BotUh,  It  was  in  the  room  he  usually  sits 
ID,  on  the  le^t-hand  as  we  came  out  of  the  long 
gallery,  I  think  we  passed  through  a  room  be- 
fore it,  wainscotted  about,  as  I  rememiier,  and 
Ykaug.  I  have  been  in  tliat  room  with  him  four 
or  five  times,  I  am  sure. 

Foreman.  After  tliis  discourse  with  you, 
how  long  was  it  before  you  spake  of  it  to  any 
body  else? 

Booth.  Truly  I  think  I  did  not  publish  this 
discourse  that  my  lord  and  I  had,  from  the 
time  it  was,  till  within  this  seven  or  eight 
weeks« 

Foreman,  You  were  never  examined  before 
then  as  a  witness  ? 

Booth.    No,  Sir,  I  never  was,  nor  no  body 
will  pretend  it,  I  suppose. 
.  Foreman.  To  whom.  Sir,  did  you  give  your 
first  information  ? 

Booth.  Sir,  I  sent  my  first  information  in 
writing  to  the  lords  in  the  council. 

For&nan^   By  whose  hluid^ 

Booth.   By  the  hand  of  Wator  Babes. 

Foreman.  You  had  several  discourses  with 
bun ;  had  you  easy  admission,  or  was  it  with 
difficulty  >ou  came  into  his  company? 

Booth.  I  was  admitted  by  the  influence  of 
captaia  Wilkinson  at  first,  and  ever  afler  went 
with  him,  and  had  easy  admittance  and  faoii- 
Varity  with  him. 

Foreman,   Was  he  with  you  every  time  ? 
.  Bqoih.  Ho,  not  «very  tim^s  ^  V^  ^^ 
Uiis  time  with  me. 


Foreman.  Did  he  talk  to  this  purpose  every 
time? 

Booth.  Something  to  this  purpose  he  did 
talk  every  time,  but  not  so  fully ;  for  I  was 
first  acquainted  with  this  business  of  Oxftml'by 
captain  Wilkinson,  and  i  had  a  great  desire  to 
understand  it  from  my  lord's  own  mouth,  be- 
cause I  wimld  be  satisfied  in  my  lord's  interest 
as  well  as  his  conduct. 

Foreman.  Pray,  Sir,  what  education  have 
you  had  ? 

Booth.  I  have  had  ths  educatioh  of  a  gen^* 
tleman,  an  academical  education. 

Foreman.   Were  you  ever  in  orders  ? 

Booth.  Yes. 

Foreman.  Do  you  own  yourself  to  be  in 
orders  still  ? 

Booth,  How  do  you  mean  to  be  in  orders  ? 
I  tell  you  I  was  in  orders ; .  but  I  am  not  now 
beneficed. 

Foreman.   Do  you  officiate  as  a  minister  ? 

Booth,   No. 

Foreman.  Were  you  ever  an  attorney's 
clerk? — Booth.  Never. 

Foreman .    Or  a  j  ustice^s  clerk  ? 

Booth,    Never,  nor  to  no  mortal. 

Foreman.  Were  you  ever  indicted  for  fe- 
lony i^—BoaM.  Na 

JL,  C.  J.  That  is  a  question  not  to  be  asl^ed 
by  any  juryman  of  any  witness  whatsoever : 
no  man  is  bound  to  discover  any  .thing  of  that 
nature,  that  is  criminal,  concerning  htmself. 

Foreman.  If  it  be  pardoned,  my  lord,  he  may. 

L,  C,  J.  Pardoned  or  not  pardoned,  he  is 
not  bound  to  accuse  himself,  nor  to  fix  a  scan- 
dal on  himself. 

Bo(fth,  No,  my  lord,  <  Nemotenetur  sdpsam 
'  prodere.' 

L.  C.  J.  Sir,  we  must  not  suffer  such  ques* 
tions ;  I  will  tell  you  the  reason :  it  is  proper 
for  a  prisoner  that  stands  upon  his  justification 
to  object  it,  but  then  the  prisoner  must  prove 
it :  it  lies  u|)on  him  to  prove  it. 

Mr.  FapUlon,  Mr.  Booth,  you  told  us  of 
50  men  that  were  listed  under  captain  Wilkin* 
son,  do  you  kno.w  aoy  more  of  them  ? 

Booth.  I  never  directly  conversed  with  any 
other. 

Mr.  FapiHofi^  Did  you  know  any  more  of 
them  ? 

Booth.  No,  not  directly  I  did  not,  but  only 
by'captain  Wilkinson's  information.. 

Mr.  FapilloH.  How  many  stories  was  that 
room  where  you  talked  with  my  lord  ? 

Booth.   One  pair  of  stairs,  as  I  remember. 

Mr.  Godfrcif.  Was  it  the  right-hand  as  you 
came  in  ? — Booth.  1  think  so. 

Mr,  Godfreif.   Was  it  the  right-hand  or  the 

left? 

Booth.  I  went  into  the  long  galWy  first, 
and  stsid  there  about  a,  quarter,  or  half  un 
hour ;  and  I  remember  very  welj'  1  boked 
upon  some  maps  that  were  there,  t6  divert 
myself  a  while ;  and  when  I  was  called  in, 
went  out  of  the  gallery  on  the  left-hand,  and 
went  through  another  room  before  I  c»me  iato 
my  lord'q  room. 
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Foreman.  Did  yoa  never  hear  my  lord  speak 
treason  in  any  bouse  but  his  own? 

Booth,  I  never  had  eccaskm  to  hear  this 
discourse  from  my  lord,  bnt  in  his  own  bouse : 
I  never  waited  upon  him  in  any  other  hoMse. 

Forermtn.  Was  you  never  desired  to  be  a 
witness  against  my  lord  Shaftesbury  f 

Booth,    Not  till  1  intimated  something  of  it 

Foreman.   Who  was  that  to  ? 

Booth.  That  was  to  Mr.  Banes ;  I  iM  yon 
before  so. 

Foreman.    And  what  then  ? 

Booth.  When  he  told  me  of  this  business 
with  the  Yorkshire  attorney,  Brownrig,  I  did 
say  again,  I  did  not  know  what  my  lord  had 
done,  as  to  any  thing  of  Irishmen,  but  I  was 
sure  there  was  something  as  to  Englishmen, 
as  to  that  pnrpese. 

Foreman,  TAi  he  propose  any  reward,  or 
any  thing  of  that  nature  ? 

Booth.  Not  a  tiuthing ;  for  I  think  he  had 
no  commission  to  do  it. 

Foreman.  Are  you  acquainted  with  one  Cal- 
laghan  and  ]>ownu)g,  two  Irishmen  ? 

Booth.    No. 

Mr.  Godfrey .  Were  you  never  in  their  com- 
pany i* — Booth.  Not  that  I  know  of. 

Mr.  Godfrey.  Did  you  ever  hear  their  names  ? 

Booth.    I  do  not  know  that  I  have. 

Foreman.  Were  you  in  their  company  lately  ? 

Booth.  Not  as  1  know  of.  I  do  not  remem- 
ber either  their  names,  or  their  persons,  nor  do 
1  know  them  from  other  men. 

Foreman.   Do  yon  know  one  Mr.  Sbelden  ? 

Booth.   No. 

Foreman.    Do  you  know  one  Mr.  MarriOt? 

Booth.  No,  Sir :  I  have  heard  of  one  Mar- 
riot  that  did  belonsf  to  my  lord  duke  of  Nor- 
folk. 

Foreman.  When  were  yon  in  his  company  ? 

Booth, '  Never  that  I  know  of. 

Foreman.  Has  nobody  discoursed  you  from 
\nm?^Booth.  No,  nobody. 

Foreman.  Did  you  never  hear  of  any  wit- 
nesses be  sent  to  his  tenants  ? 

Booth.  I  have  heard  from  Banes  fUbout 
Brownrig,  about  Irish  witnesses. 

Mr.  Godfrey.  Did  you  never  hear  of  any 
Irish  witnesses  sent  down  l]^  Mr.  Marriot  to 
the  isle  of  Ely? 

L.  C.  J.  We  gave  you  all  the  liberty  in  the 
world,  hoping  you  would  ask  pertinent  ques- 
tkms,  but  these  are  trifles.  I  did  not  expect 
that  any  wise  men  would  have  asked  these 
questions.  Mr.  God^y,  was  it  to  the  purpose, 
whether  Mr.  Marriot  sent  any  Iridi  witnesses 
to  his  tenant,  or  no  ?  What  is  that  to  this  busi- 


Foremun.  My  lord,  I  have  it  under  the  hand 
of  the  cferk  of  the  council. 

JBoo/A.  JE^ay,  Sir,  did  any  inform  yon  that 
I  had  any  don^espundence  with  this  man  ? 

L.  C.  J"  Nay,  Sir,  yon  must  ask  no  ques- 
tions. 

Mr.  Godfrey,  Mr.  Booth,  do  you  go  under 
irio  other  name  bntfiooth  ? 

Booth,  No,  nor  never  did  in  my  life. 
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Booth.  My  lord,  I  cannot  go  in  safety  here 
for  the  tumult. 

L.  C.  J.  Let  officers  secure  him:  Mr. 
Sheriff,  \w^  to  him,  that  the  man  be  secure 
and  safe ;  I  will  require  him  at  your  hands 
else. 

Sheriff  Filkinton.  What  diould  I  do.^ 

L.  C.  J.  Send  your  officers  to  protect  him, 
as  becomes  you,  that  he  may  be  secured  fir^m 
the  rabble  here. 

Mr.  Turbervife. 

Foreman.  Mr.  Turbervile,  when  you  ha4 
this  disoom-se  with  my  lord  Sbafkeabury,  who 
was  present  with  yon  r 

Turbervile.  One  of  his  servants ;  truly  i 
cannot  tell  his  name. 

Foreman.  Nobody. else? 

Turb.  I  know  the  name  of  none  of  his  ser- 
vants, but  Mr.  Sheppard;  I  cannot  remember 
any  body  else. 

foreman.  Did  he  carry  yo«  up  to  ray  lord  ? 

'Vurh.  Itwas  he,  1  think,  told  me  I  might  g% 
in :  I  was  in  the  dining-room. 

Foreman.  What  time  was  this? 

Turb.  In  the  morning.       ^ 

Foreman.  What  time  was  it  when  yon  had 
this  disoousse  with  my  loi-d  Shaftesbury  ? 

Turb.   It  was  in  Februanr. 

Foreman.  What  time  in  rdmiary  ? 

Turb.  About  th^  beginning ;  I  cannot  t^ 
exactly  to  a  day. 

Foreman.  How  long  was  this  before  you 
communicated  this  to  any  body  ? 

Turb.  It  was  about  the  4th  of  July. 

Foranan.  Then  you  oonoealed  it  finom 
February  to  July :  Who  did  you  commnni* 
cate  it  to  first  of  all? 

Turb,  The  fintt  de^sition  1  gave  was  to 
Mr.  Secretary. 

Foreman.  Which  Secretary  ? 

Tlirb.  Secretary  Jenkins. 

Foreman.  Pray,  what  room  was  it  you  had 
this  disconrse  in  ? 

Turb.  Sir,  it  was  the  room  at  the  upper  end 
of  the  dining-room ;  I  think  they  caU  it 
the  dininc  room ;  at  the  upper  end  of{  the 
room,  ana  turns  on  the  left-hand,  where  he 

Foreman,  Did  you  meet  with  no  body  about 
the  beginning  of  July,  after  my  lord's  oom- 
roitinent,  and  tell  them,  when  you  were  chal- 
lenged atid  told  you  were  to  be  a  witness 
against  him,  as  you  were  alive  you  knew  no 
such  thing  f 

Ait.  Gen.  My  lord,  this  is  not  to  be  allowed : 
This  is  private  instructions  which  the  jury  are 
not  to  take. 

Foreman.  No,  Stf,  it  "is  not  pnvaete  instnio- 
tions.  Did  you  not  speak  such  words  to  Wil- 
liam Herbert  ? 

L,'C,  J.  Have  you  had  any  infbrawlNn 
concerning  this  to  Mr.  Heibert  ? 

Foreman.  My  lord,  I  have,  a  long  time  ago. 
My  lord,  such  a  person  did  tell  me  so  and  so, 
and  set  down  the  day  ;^flnd  he  dien  bM  h« 
was  very  angry  with  him  for  Hi 
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X.  C  J.  Look  je,  geuAement  what  dis- 
course you  take  up  at  random  in  every  cofiSee- 
Imiwc^  us  that  fit  t^  be  brought  in  wben  treason 
is  in  q^eption  against  tbe  king's  life?  Are 
these  ectfFe^-bouse  discourses,  do  you  t)iink, 
ground  enough  for  you  to  caval  at  persons,  be- 
cause yon  have  beard  this  discourse  in  a.  coffee- 
house P 

Foreman.  My  lord,  I  never  was  in  a  coffee- 
house in  my  hfewitb  Mr.  Herbert;  but  he 
declared  this  to  me  some  months  ago. 

L.  C.  J.  And  you  think  this  is  ground 
enough  for  you  against  him  ? 

Mr.  PapiUon.  My  lord,  we  only  ask  this 
quesliQii,  Whether  ne  hath  not  contradicted 
thy,  or  said  the  contrary  to  any  body  else  P 

l^irb.  I  do  not  remember  tW  ever  I  spake 
one  word  to  Mr.  Herbert  in  my  life  ;  and  1  can 
give  you  one  reason :  For  I  %vas  dtfcarded  by 
all  peopie  of  my  lord's  interest  at  that  time  ? 
Ana  if  I  had  given  under  my  hand  that  I  had 
known  nothing  against  him,  I  believe  I  might 
have  been  in  their  fevour  as  mucU  as  before. 

Mr.  PapiUon,  Were  not  you  one  that  pe- 
titioned to  the  common-council  in  London  P 

Turh,  I  did,  Sir. 

Mr:  PapiUon,  And  did  not  you  declare  then, 
that  you  were  tempted  to  witness  against  your 
conscience  P 

Tkrh,  I  believe  I  never  read  the  petition : 
It  was  drawn  by  the  order  of  Mr.  CoUedge,  bj 
a  man  that  lives  about  Guildhall ;  by  a  scri- 
vener about  Guildhall ;  and  I  signed  that  pe- 
tition, but  never  read  it,  nor  k^ew  what  was 
in  it. 

'  L.  C.J.  Mr.  Richardson,  any  you  officers ; 
watch  by  those  men  that  make  a  noise,  and 
hring  me  in  one  to  make  an  example. 

Inrh.  My  lord,  I  go  in  danger  of  my  life, 
for  the  people  threaten  to  stone  me  to  death, 
and  I  cannot  go  safe  to  my  lodging. 

Mr.  Papillon,'  What  was  your  design  in 
signing  that  petition  ?    What  did  you  look  for  P 

JhiS.  The  design  was,  that  the  city  should 
take^are  of  us. 

Mr.  Papillon,  W^ece  you  in  a  poor  condi- 
tion P 

7W^.  Truly  I  was  not  very  poor,  though  I 
was  not  over  iuU  of  money. 

Mr.  Papillon,  It  is  a  strange  thing  that  yon 
should  petition  for  relief,  if  you  were  not  in 
want. 

Turh,  We  were  told  by  BOttie  membera  of 
the  House  of  Commons,  thai  there  was  a  rote 
in  the  House  of  Commons  ready  to  pass, 
that  the  city  should  advance  money  for  the 
support  of  the  witnesses,  and  if  we  would 
petkion  that  they  ivould  answer  the  design  of 
tbenarliament 

Jnr.  PapiUon,  What  members  were  they  P 

Turb,  It  was  a.  member  of  the  Honse  of 
Commons  that  told  me  so,  I  will  assure  you ; 
t#oof  them. 

Mr.  PapiUen,  Did  never  any  body  move 
you,  or  desire  you  to  be  a  witness  in  this  case 
agunst  19V  lord  Sbsftesbury  P 

Turh,  Nobody  in  my  m*    Whsn  I  oame 
5 


to  speak  the  truth  of  w]^  I  knew,  I  did  it 
voluntarily. 

Mr.  Papillon,  You  did  it  tohmtarily  ? 

Turb,  I  did,  I  will  assure  you. 

Mr.  Papillon,  Do  you  know  any  thing  more 
than  what  you  have  said  here  P 

Turb,  >fo,  not  one  tittle. 

Mr.  J^apillon,  Mr.  Turbervile,  I  desire  to  be 
satisfied  in  one  thing,  whether  nay  lordShailes- 
bury  was  committed  before  or  ancr  your  iufbr<^ 
mationP 

Turb,  Truly,  Sir,  I  cannot  tell  positively,  ^b 
to  that  point ;  but  I  believe  it  was  before  ;  I 
cannot  tell. 

Mr.  Papillon,  Did  you  hear  my  lord  speak 
these  words  in  any  other  room  or  place  P 

Turb,  ^io,  indeed,  I  did  not. 

Mr.  Papillon.  It  was  about  the  4th  of  July, 
yon  say,  your  denositions  were  taken  P 

Turb,  About  that  time ;  I  suppose  the  4th 
of  July — I  hope  your  lordship  will  take  care 
that  we  be  not  knocked  on  the  tiead. 

X.  C,  J.  That  we  give  in  chars^  to  Mr. 
Sheriff ;  and  see  you  do  take  care  ot  the  lung's 
witnesses  at  your  peril.  I^  is  ^  reflection,  not 
only  upon  the  government  of  the  city  to  suffer 
these  disorders,  but  upon  the  whole  kingdom  ; 
therefore,  Mr.  Sheriff,  look  the  witnesses  come 
by  no  hurt. 

Mr.  John  Smith, 

Mr.  PapUUfii,  Mr.  Smith,  the  jury  ask  you 
a  queatioo,  whether  or  no  you  did  not  use  to  go 
by  the  nsime  of  Barry  P 

Smitk,  Sir,  what  names  I  have  gone  by  is 
not  pertinent  to  this  purpose }  I  tell  yon  I  have 
gone  by  several  namef,  as  all  popish  priests  do. 

Mr.  Papillon,  Did  you  never  go  by  tho 
name  of  Barry  P 

Smith.  It  may  be  I  might ;  I  have  gone  by 
several  names,  as  all  popish  priests  do. 

L.  C.  J,  Did  you  ever  go  by  the  name  of 
Barry  ? 

Smith.  1  did,  my  lord ;  it  is  usual  for  p(^h 
priests  so  to  do. 

Mr.  Papillon,  What  religion  are  you  of^ 
Mr.  Smith  P 

Smith,  I  am  a  Protestant,  Shr. 

Mr.  PapiUon.  How  long  have  you  been  a 
Protestant  P—iSmiM.  Many  years. 

Mr.  Papillon,  When  were  you  first  con« 
rerted  ?— SwiM.  First  converted? 

Mr.  Papillon,  Ay,  to  the  Protestant  rsli- 
gion :  you  say  you  nave  been  one  many  years  P 

Smith.  I  have  been  a  Protestant,  and  wm 
perverted  to  the  popish  religion,  and  afterwards 
became  a  Protestant  again. 

L,C,J,  Bring  in  one  of  thoaemen  that  make 
the  noise.    Cannot  you  bring  in  one  of  them  P 

Mr.  PapiUon,  nben  did  you  receive  Iha 
Sacrament  P 

Smith.  I  believe  not  above  three  months  ago, 
as  the  rector  of  Bow  Church  will  inform  yons 
I  have  it  under  the  church'wankns  hands  in 
other  places  in  London. 

Mr.  Papillon.  Have  you  been  desired  to  be 
a  witBCSyOrdidyoiidoitvohuitanlyr 
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Smith.  Never  desired,  I  declare  it ;  I  did  it 
voluntarily  mvselt'. 

Mr.  Papilion.  When  did  you  girc  hi  your 
evidence  first  ? 

Smith,  Tnriy  T  cannot  exactly  tell  when  I 
g*ve  it  in  ;  I  (lid  not  keep  an  account  of  it. 

Mr.  Papilion.  What  month  ? 

Smith.  I  cannot  tel'. 

Mr.  PapiUon.  Was  it  before  my  lord  was 
committe<l,  or  after  ? 

Smith.  I  believe  it  ni'ght  be  a  little  after. 
Whether  it  was  before  or  after,  I  canunot  ex- 
actly tell. 

•    Mr.  Papilion.  To  whom  did  you  give  your 
information  ? 

Smith.  My  lord,  they  coittmanded  the  people 
to  stone  us  to  death. 

L.C.J.  Whoflid? 

Smith.  Several  persons:  and  when  we  were 
at  the  tavern,  Dr.  Gates's  man  came  out  and 
frave  the  rabble  a  bottle  of  wine,  and  bid  ihem 
knock  us  down. 

L.  C.  J.  Do  you  know  what  the  mau'tj 
name  is  ? 

Dr.  Gates.  1  know  nothino^  of  it,  my  lord. 

L.  C.  J.  What  is  your  man's  name*? 

Gates.  I  keep  hai}*a  dozen  men,  my  lord. 

L.  C.  J.  I  hope  you  keep  no  men  to  affront 
thekin<^'8  witnesses? 

Gates.  No,  my  lord,  it  is  a  mistake,  I  know 
nothing  of  it ;  we  went  thither  to  reiresh  our- 
^Ives. 

'   Mr.  Papilion.  Mr.  Smith,  who  did  you  give 
your  information  to  ? 

Smith.  What  information  ? 

Mr.  PapiUon.  The  first  information. 

Smith.  My  lord,  am  1  to  answer  to  these 
^estions  ?. 

/..'  C.  J.  Aye,  answer  them  ;  tfell  them. 
'   Smith.  My  lord,  the  information  I  gave  in  to 
secretary  Jenkins  ;    but   I  gave  notice  long 
hefore  of  what  I  intended  to  do  tu  other  per- 
sons. 

Mr.  Papilion.    When  did "  you  hear  these 
words  ;  speak  to  the  time  exactly  ? 
.  Smith.  Which  words  do  you  ask  ? 

Mr.  Papilion.  Those  you  mentioned  even 
now. 

Smith.  Sv,  if  you  please,  I  know  you  take 
all  in  short-hand;  if  you  ask  me  wliat  words, 
I  will  tell  you  ;  tor  if  I  do  not  express  myself 
in  the  same  words  as  before,  you  will  take  hold 
«fme. 

L.  C.  J.  I  will  tell  you  this ;  this  may  be 
an  ill  question,  for  he  told  you,  he  had  dis- 
eoursed  my  lord  Hhaftesbtiry  at  a  great  many 
times,  and  that  at  some  times  he  said  these' 
words,  at  other  times  other  words,  and  for  vou 
to  catch  him  upon  a  question,  it  doth  not'snew 
a  fair  inclination. 

Mr.  PapiUon.   My  lord,  under  your  lord- 
riiip's  favour,  we  only  desire  to  discorer  the 
truth,  we  are  not  for  catches. 
.   L.  C,  J.  Aak  him  then,  which  of  the  words 

Jou  would  have  him  declare  Uie  time  of,  and 
e  will  teO  you  ?  | 


it  was  about  the  time  when  Hetherington  went 
thither. 

Smith.  Tnily,  I  will  answer  that  as  punc- 
tually as  I  can  ;  the  month  or  day  I  cannot 
well  tell,  but  the  person  that  came  trom  me 
ivas  major  Manly ;  and  he  came  to  Bethel's 
club ;  what  time  that  was^  1  cannot  say ;  but 
if  you  please  to  intbrin  youi^ielves  of  those 
gentlemen  that  I  name,  I  believe  they  will  tell 
you  Mr.  Bethel  was  there  prevent,  and  knew 
very  well  I  went  to  ni  v  lord  Shaftesbury  that 
night,  and  returned  to  the  club  i^piin. 

Mr.  God/ret/.  Was  it  in  the  evening  or  the 
morning  ? 

Smith,  Mr.  Godfrey,  clubs  are  usually  at 
night,  I  suppose  ;  you  know  that  was. 

Mr.  Papilion.  Where  did  you  see  my  lord 
Shaftesbury  P 

Smith,  it  was  in  his  dining-room. 

Mr.  Papilion.  Did  you  hear  these  words  in 
any  other  place,  or  at  any  other  time,  or  any 
treasonable  words  against  the  king  ? 

L.  C.  J.  Look  you,  gentlemen,  he  told  you 
of  several  other  wonU  ut  8ever<il  other  times. 

Mr.  Papilion.  But  he  said  all  at  his  house, 
my  lonl. 

L.  C.  J.  Ay,  but  at  several  times. 

Smith.  I  know,  Mr.  Attorney,  what  the 
gentlemeu  would  be  at  very  well. 

L.  C.  J.  Answer  them  whether  you  did  hear 
him  speak  any  words  thrt  you  conceive  tree* 
sonable  at  any  other  time  ?• 

Smith.  I  did  not,  indeed. 

Mr.  Papilion.  In  another  place  ? 

Smith.  I  do  say  I  did  not. 

Mr.  Papilion.  Did  you  petition  to  the  com- 
mon council? — Smith.  No,8ir,  I  never  did. 

Mr.  Papilion.  Are  you  an  £nghshman  or 
an  Irishman  ? 

Smith.  That  is  no  matter,  no  more  than  if  I 
were  a  Frenchman  or  a  Dutchman. 

L.  C.  J.  Give  them  an  account  whether  you 
are  an  Englishman  or  an  irishmui  ? 

Smith.  My  lord,  1  beg  your  lordship's 
pardon  for  that ;  if  1  were  an  Irishman,  whe-* 
ther  thereupon  my  evidence  would  be  pre- 
judiced. 

L.  C,  J.  Look  you,  Mr.  Smith,  I  do  hope  the 
gentlemen  nf  the  jury  have  more  discretion 
among  them  all,  than  to  think  that  an  irishman 
is  not  a  good  witness,  I  hope  they  are  not 
such  persons. 

Smth.  My  lord,  if  you  please;  whilst  I 
was  in  the  city  amongst  them,  I  never  ueti* 
titioned  to  the  city :  I  never  had  a  iarube 
from  them,  nor  ever  spake  to  any  for  it :  I 
never  had  any  occasion  tor  it ;  but  if  I  had,  it 
is  probable  i  have  enough  in  Enghmd,  and 
other  places,  without  being  beh<d&i  to  your 
common -council.  i 

L.  C.  J.  Will  you  ask  him  any  more  ques- 
tions P — Jury.  No,  no. 

Mr.  Pjapillon.  Is  Mr.  Smith  gone  f  I  wonld 
ask  liim  one  word  :  we  would  fiin  know  what 
allowance  you  have,  or  what  you  reeave,  if 
you  have  any  allowance  from  any  boiW  I 

Smith.  From  whom  f 
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Mr.  Papilhn.  Nay,  I  know  not  from  wl|inii  : 
1  ask  whether  you  have  any  from  any  body  ? 

L,  C.  J.  Look  ye,  gentlemen,  is  that  a  ques- 
tion that  i9  pertinent  ?  1  wonder  you  will  go 
to  such  questions:  we  allowed  you  to  ajuc 
^questions  yourselves,  because  we  look  upon 
you  as  men  of  reason. 

Mr.  Papillon,  My  lord,  I  do  not  know  but 
it  may  be  a^ proper  question  to  ask  him,  if  he 
have  any  allowance  from  any  man  upon  this 
account  ? 

L.  C.  X  Upon  what  account  ? 

Mr.  Papillim,  Upon  this  account :  If  he  says 
be  has  none,  it  is  an  answer. 

X.  C.  J.  Do  you  inttod  jour  question,  whe- 
ther he  b  bribedto  give  evidence  ?  If  you  mean 
so,  speak  plain. 

Mr.  Fapilion^  We  ask  if  he  have  any  allow- 
ance.*^ 

Smith,  You  do  not  ask  me  how  the  6  or  700/. ' 
was  made  up. 

L,  C  J.  Von  that  are  upon  your  oaths 
should  have  a  care  what  you  do. 

Bfyan  Hayneg, 

Mr.  Papillon.  Mr.  Haynes,  when  did  you 
give  in  your  iuformatbn  upon  tliis  matter  ? 

Haynes,  Against  the  earl  of  Shaftesbury, 
Sir? 

Mr.  Pap il Ion.  Ay. 

Haynes.  The  day  that  I  was  taken  by  the 
messenger. 

Mr.  PapUlon,  That  was  before  my  lord  was 
committed,  was  it  not  ? 

Haynes.  Yes,  Sir,  it  was  before  my  lord  was 
committed. 

Mr.  Papillon.  Did  you  ever  make  any  other 
information  to  a  justice  of  the  peace  ? 

Haynes.  Not  of  my  lord  of  ohafVesbury. 

Mr.  Papillon,  Nor  touching  this  matter  ? 

Haynes,  No,  not  any  information  upon  oath  : 
1  may  have  discoursed  with  a  justice  of  the 
peace. 

Mr.  Papillon.  Did  not  you  give  in  an  infor- 
mation of  a  design  against  the  earl  of  Shaftes- 
bunr? 

Maynes.  To  none  but  Secreta^  Jenkins. 

Mr,  Papillon,  You  understand  the  question ; 
whether  you  did  give  no  information  of  a  desi^ 
against  my  lord  Shaflesbury  to  some  justice 
or  the  peace? 

Haynes,  No,  no,  to  none  but  Mr.  Secretary 
Jenkins. 

£.  C.  /.  You  do  not  observe  his  question  : 
did  you  ever  give  to  any  justice  any  infor- 
mation of  a  design  against  my  lord  Shaftes- 
bury ? 

Haynes.  Yes,  my  lord,  I  did,  to  sir  George 
Trehy  ;  I  made  affidavit  before  him, 

Mr.  Papillon,  When  was  that  ? 

Haynes,  I  think  it  was  in  March  last. 

Mr.  Papillon,  What  was  that  design  against 
my  lord  Shaftesbury  ? 

Haynes.  The  design  was  what  Mr.  Fitz- 
gerald told  me  ;  be  told  me  he  gave  under  his 
Band  to  the  king,  that  the  earl  of  Shaftesbury 
did  resolve  to  set  oie  crown  upon  his  own  hea^ 


or  otherwise  to  tarn  the  kingdom  mto  a  com- 
monwealth. 

Mr.  Papillon.  Fitz-gerald  told  you  tliis,  and 
so  you  made  affidavit  of  it  ? 
.  haynes.   Yes,  before  sir  Geoi^  Treby. 
Mr.  Papillon,  What  time  ? 
Haynes.  It  was  before  the  parliament  met  ai 
Oxfocd.  ^ 

Mr.  Papillon.  So  you  say  the  wonls  were : 
when  were  the  wor^  spoken  that  you  men-* 
tioned  ? 

Haynes,  The  words  against  my  lord  ? 
Mr.  .Papillon,  Ay. 

Haynes.  He  spake  them  to  me  a  little  before 
I  made  affidavit :  I  cannot  tell  positively  th« 
time  ? 

filr,  Papillon.  That  was  before  his  commit* 
ment. 

Haynes.  Yes,  yes,  my  lord  was  committed 
in  June  last :  this  affidavit  was  made  in  l^Iarch 
last,  before  tne  Recorder  of  London. 

L.  C.  J,  North,  When  you  ask  him  about 
the  information  of  the  design  against  my  lord 
Shaftesbury,  be  says  that  was  in  March  last  ; 
and  when  you  ask'bim  albout  the  evidence  he 
gives  now,  that  was  the  same  day  l^e  was  ap- 
prehended by  the  messenger. 

Mr.  Papillon.  About  June  vou  say  it  wasj 
that  you  say  you  gave  in  die  information 
against  my  lord  Shaftesbury  ? 

Haynes.  The  information  I  made  against 
the  lord  Shaftesbury  was  in  June  last,  the  5^8th, 
as  I  take  it,  of  June  last. 

Mr.  Papillon,  Where  was  it  you  had  this  dis* 
course? 

Haynes.  I  had  several  conferences  with  my 
lord. 

Mr.  Papillon,  Did  he  every  time  say  the 
same  f  » 

Haynes.  Thelast  time  I  spake  with  him  was 
in  Ironmonger-Lane :  For  Wliitaker  told  ma 
he  would  speak  with  me,  and  he  would  fain  havo 
me  explain  myself  what  I  did  mean  by  the  tall 
man  i  mentioned  in  the  Narrative  ;  and  t  went 
to  the  house,  and  they  told  me  he  was  there, 
a^d  I  sent  up  a  note,  and  he  desired  me  to  coma 
np ;  but  I  sent  word  I  did  not  care  to  come  up ; 
because  1  would  not  be  known ;  and  so  he  sent 
me  word  to  meet  him  tifter  dinner  ;  and  when 
I  came,  my  name  is  Haynes,  my  lord,  said  I ; 
and  I  led  his  lordship  by  the  hand  and  went  in 
there.  I  had,  I  believe,  a  whole  hour's  dis- 
course with  him  :  and  pray,  my  lord,  said  l^ 
among  other  questions,  what  religion  is  the 
king  of?  Truly,  says  he,  Mr.  Haynes,  he  luith 
no  more  religion  than  an  horse ;  for,  saith  he, 
they  say.  Sir,  he  was  inclined  to  popery  when 
he  came  first  to  England ;  says  he^  he  had  a 
tincture  of  Popery,  and  was  much  inclined 
that  way  ;  but  since  he  was  degenerated  from 
all  the  principles  of  Christianity,  for  he  is  just 
like  a  perfect  beast. 

Mr,  Papillon,  This,  you  say,  was  in  Iron- 
monger-Lane. 

Haynes.    Ay,  Sir,  at  a  pastry-cook's  shop.. 
Mr.  Papillon.    What  time  was  it  ? 
Haynes.  AS^  diimer  in  the  afternoon. 
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Mv.'Fapitlon.  In  June,  or  when  f 

Haynes.  I  cannot  tell  what  time  pdsitirfely ; 
it  was  about  the  time  of  tbe  Trkl  of  Fitz- 
harris. . 

Mr.  JPapiiUm^  Was  it  the  same  time  lie  spake 
libput  the  duke  of  Buckingham  ? 

Haynes.  No,  no. 

Mr.  PapUian,  When  was  that? 

Baynes:  Ttiat  was  when  1  was  with  lum  at 
own  iMiise,  f^  desired  him  not  to  expose 


Mr.  Papilhn.  What  time  ? 

Haynes. .  I  cannot  tell,  Sir,1br  I  nerer  though  t 
1  should  be  caUod  to  an  account  for  it,  aira  I 
.  cannot  keep  an  ahnanaek  in  my  head  ;  and  I 
desired  them  not  to  expose  me  to  theking^s  fury, 
for  i  heard  the  king  was  displeased  with  me. 
No,  says  he,  you  are  mistaken,  this  is  the  best 
opportunity  we  can  hove;  and  if  he  will  not 
&ft  Ton  a  paardon,  we  will  laiae  the  whole 
Einffdiom  against  him  in  arms  ;  and  then  he 
tttives  himself  the  master  and  author  of  the 
JMot,  and  consequently  he  must  eiqiect  to  be 
.  tnhv^,  unlesB  he  grant  you  a  pardon. 

Mr.  FapiUon.  Did  you  ever  hear  any  other 
\^ords  than  what  you  have  now  testified  ? 

Haynes.  Yes,  Sir,  for  I  discoursed  with  him 
in  Itornnonfifer-hme  a  great  while,  and  told  him 
that  our  mSy  and  best  way  to  hare  our  ends 
of  the  king,  was  to  raise  a  rebdSoh  in  Ireland, 
and  that  I  nad  relations  and  friends,  and  could 
get  discontented  persons  enough,  and  bis  lord- 
ahip  would  do  tbe  work  here. 

Mr.  Papiltctn^  What,  did  you  propound  a 
rebellion  in  Ireland  ? 

Hayngs.  loflbrod  togobeyondlK»)aiid1hat 

now  was  the  best  time  to  raise  a  rebellion  in 

-  freland  ;  and  he  sftid  that  was  not  the  best 

way,  for  they  had  other  means  to  take,  and  so 

the  discourse  was  wayed. 

Mr.  Papillon.  And  is  that  all  ? 

'ffaynes.  That  is  all  I  iremember  now. 

TMfr.  Pdpilttfn^  l>o  jrou  know  of  any  other 
place  or  time? 

Haynes.  I  waswitb'him  athishotse. 

MK'Papillon.  Were'you  ever  a  witness  for 
tny  lady  wyndham  or  agaittst  her, 

Baynei.  No;  sir ;  but  she  arrested  me,  be- 
cause 1  said  1  lay  with  her. 

Mr.  l^apilbn,  Mr.  Ma^Mttnarm,  whan  was 
It  you  had  this'discourse  with  my  lord  Shaftes- 
Bui-y,  what  is  the  titkie,  as  tlear  as'yt>u  remem- 

,  Mac,  In  March  and  April  last,  Sir. 

Mr.  PdpUton.  i'fVice  then,  you  do  speak  of  .^ 

.  Mac.  Yes,  Sir. 

'Mr.  PapiUon,  1¥hidi  is  ftat  thiit  was  iu 
April  ? 

Mac.  That  was' the  last;  thttlast  ^^KMurse 
was  in  A^ril. 

Mr.  PdpiUcm.  ^  i^hat  purpose  'waiar  ^M  ? 

Mac,  My  lord  said  the  king  de^rred  to  bfe 
'deposed  to  mudi^  Idtag'tiichw^  Oie  second 

BIr.  Papillon,  la  April  you  say  ^ 


Af^rf.  in  April. 

Mr.  Papillan.  When  did  yov  gt^  ^  inflnr- 
mation  of  this  ? 

Afflc'  I  cannot  exactly  teM  Sir» 

Mr.  Papiihn.  R^eatwhatysu  said. 

Mac.  That  the  kmg  deserved  to  be  deposed 
as  much  as  king  Richard  lite  Second,  aad  that  be 
took  the  dutchess  of  Mazarine's  advice  merenr 
particular,  which  w^  the  worst  of  womaldtitid. 

Mr.  Papillon.  What  timein  April  was  fSa^  ? 

Mac.  It  was  in  the  beginning  of  A^iti. 

Mr.  PapilUm.  Where? 

Mac.  In  his  own  house. 

Mr.  Papilbn.  Who  was  present? 

Mac.  There  was  Mr.  Iv v  by. 

Mr.  Pupillon.  IVhendidyoumakeinfomBa* 
tionofthis? 

Afac.  I  cannot  tell,  it  was  a  good  while  a^o. 

Mr.  Papillon.  Was  it  before  his  commit* 
ment? 

Afsc.  Yes,  Sir,  it  was. 

Mr,  Papillpn.  To  whom  ^  you  ^ve  infor- 
mation? 

Afac.  Tb  the  secretary  of  state,  Sir. 

Mr.  Papillon.  Which  of  them  P 

Afflc.  Mr.  Secretary  Jenkins,  Sir. 

Mr.  Papillon.  Did  not  you  petition  thecoma 
mon-council,  Sir,  for  relief? 

Mac.  Yes,  Sir,  I  signed  a  petition  that  was 
drawn  up,  hut  I  did  not  see  ii  till  it  was 
brought  me  to  sigh. 

Mr.  PamV/oTi.  Did  you  read  it  ? 

Mac.  No,  I  never  read  it  nattier. 

Mr.  Papillon.  Nor  don't  know  what  is  in  it  ? 

Mac.  No,  nor  don't  know  the  contents  olfit. 

Mr.  Papillon.  My  lord,  in  that  petition  the^ 
sagr,  they  were  tempted  to  swear  against  their 
consdeoces,  and,  that  some  of  the  witnesses 
had  made  shipwreck  of  their  consciences  i  we 
ask  them  now,  and  they  say,  they  do  not  know 
what  was '  in  the  petition :  If  we  should  hsIl 
them  who  tenspted  them,,  and  who  those  wit- 
nesses were,  that  made  shipwrec}^  of  their  con- 
sciences  ;  it  would  signify  nothing;  for  since 
they  do  not  know  what  was  in  the  petition,  it 
is  in  vain  to  ask  them  any  more. 

Mac.  Tflr  my  part,  ray  lord,  I  nercr  saw  it 
t3l  it  was  brought  to  me  to  be  signed,  and  do 
nefknow  the  contents  of  it :  But  I  heard  Mr. 
Colledg«,tiiat  was  executed  at  Oxfbrd,  was 
ooneemed.  in.  promoting  the  petition,  by  my 
lord  Shaftesbuify's  advice.    >  ^ 

Dennis  Macnamarra. 

Mr.  PapiUon.  Dennis  Macnamarra,  till  us 
how  you  were  introduced  to  my  \M  Sha&es^ 
bury  when  you  had  this  discourser 

D.  Aftfc.  By  my  brother.  Sir. 

Mr.Pa^ihn.  What,  he  that  was  hare  last? 

IX  Mac  Yes,t!4ir. 

Mr-  Papillon.  He  introduced  you?  v 

D.Muc.  Ye8,Sir. 

Mr.  Papillon.  When  was  it? 

jD.  Altffli  it  was  in  March  last  f  the  lato- 
end  of  March  ot- the  b^g^nning  of  ApriL, 

Mr.  Papiihn.  Camotyow  tell  which  o^  the 
^months? 


\ 
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D.  Msc.  No,  I  <;aiiiwtbepo6ttiTe  in  it. 

Mr*  ^apUUm.  .Wiio  mw  by  P 

D.  Mac,  There 'WIS  Mr.  Ivy. 

Ux.FapiUm.  Nobody  but  Me.  I?y  ? 

D.  Mac,  Nobody  but  Mr.  Ivy  and  my  bro- 
ther. 
.  i»lr.  Pupillon,  Where  was  it  P 

D.  Mac.  It  was  in  his  o«yn  diningf  room. 

Mr.  Papilloh.  Were  none  of  his  flervanta  in 
the  room  r — D.  Mac.  Not  that  I  know  of.  . 

Mr.  Fapillon,  Are  yoa  sure  no^ie  of  his  ser- 
vants were  there  P — D.  Mac,  Not  that  1  know  oi, 

Mr.  Fapillon,  iHd  voit  hear  any  thing  else 
•at  any  other  time  P — 1).  Mac.  No. 

Mr.  Fapil/an,  Nor  in  any  other  place  P 

1>.  Mac,  No. 

Mr.  Papilion,  Wltep  did  you  give  in  this  in- 
formation P 

D.  Mac.  I  gave  it  in  a  good  while  ago ;  Sir, 
I  cannot  be  positive. 

Blr.  Fapillon.  Was  it  before  my.  lord  >vas 
committea  P — D.  Mac.  Yes  a  grekt  while. 

Mr.  Papilhm,  ,To  whom  did  you  give  it  P 

X).  liar.  1  gave  it  to  tlie  secretary  of  state. 

Jury,  Camiot  you  remember  how  long  it 
was  before  P 
.  D.  Mac.  fh},  I  cannot  at  the  present. 

Mr.  Papillon.  Which  of  the  secretaries  P 

jD.  Mac,  Hecret'riry  Jenkins. 

Mr.  Papillon.  Si  y  lord,  I  only  propose,  whe- 
ther we  may  noi  usk  whether  he  had  not  a  par- 
don P  For  it  would  be  satis^K^tioa  to  us,  for 
some  reason. » 

X.  C.  J.  North,  Look  yon  here,  gentlemen, 
wlieo  the  prisoner  makes  exceptions  to  the  wit- 
nesses, then  it  is  proper,  but  here  are  no  excep- 
lions  to  the  witnesses. 

Mr.  Papillon.  My  lord,  we  make  no  excep- 
tions, but  we  must  satisfy  our  coosciences,  my 
lord,  that  we  must  do,  and  that  is  very  much, 
as  we  find  the  credibili^  of  the  witnesses. 

X.  C.  J.   North,  GentlemeD,  what  do  you 
mean  that  he  should  hare  a  pardon  for  P 
•    Mr.  PapiUon,  For  crimes. 

L,  C,  J.  North,  You  must  not  ask  him  to 
accuse  himself. 

JVIr.  Papillon,  If  he  hath  a  pardon  he  is  in 
statu  quo  :  suppose,  my  lord,  some  of  them 
Jiave  been  fo^ilty  of  poisoning,  some  of  felony, 
•ome  of  robbing  on  the  highway,  we  do  but 
^ask  them  if  they  be  pardon^  ? 

L,  C,  J,  North.  A  nan  must  not  be  impeach- 
«d  but  where  he  may  answer  for  it. 

Mr.  Papilkm,  My  lord,  if  you  do  not  give 
ns  leaye,  we,  must  forbear  then. 

Z.  C.  J.  North,  I  do  not  think  it  proper  to 
ask. 

Edward  Ivy. 

Mr.  PapWon.  The  diGComse  that  Jrou  had 
with  my  lord  Shaftesbury,  when  was  it,  at  what 
4imeP 

hoy,  Itwasalittle  after  the  sitting  of  tiie 
pariiiiment  at  Oxford. 

Mr.  Papillon.  Was  it  more  times  than  one? 

ivy.  Yea,  Sur,. several  times. 

Iftr.  PapiUon.  AUtbe 

TOL.  VJll. 


Toy,  No,  notthe  same 
.  Mr.  Papillon.  The  words  that  you  spoko  a( 
wbeawasthatP  * 

Ivy.  That  was  after  the  sitting  of  the  par- 
Uameotat  Oxford. 

Mr.  Papillon.  About  what  time  was  it  f - 

Ivy,  It  was  about  the  latter  end  of  March  or 
the  l)eginning  of  April. 

Mr,  PapiUon,  When  did  yoa  maka  infor- 
mation of  tills  P 

Ivy,  I  cannot  be  positive  in  that  neither. 

Mr.  PapiUon.  Before  my  Lord's  commit- 
ment or  after  P — Ivy,  A  while  before. 

Mr.  Papillon,  To  whom  did  you  give  it  P 

Ivy.  To  the  secretary  of  state. 

Foreman.  Who  was  present  when  my  kird 
Shailcsbury  spake  those  words  P 

Ivy.  Botii  the  Macuamarras,  aa  I  remora- 
bei-. 

Foreman.  Who  else? 

Ivy.  JVuly,  I  do  not  remember  any  else 
privy  to  our  discourse  ;  neither  am  I  certain, 
that  both  the  Macnamarras  were  there  ;  ona 
of  them  was  there  1  am  sure  of  it. 

Foreman.  What  was  the  reason  you  con- 
cealed this  infom^ation  so  long  ?  Had  you  no 
inducement  to  make  it  at  that  time  ?  How  came 
yon  to  do  it  then  and  not  before?  What  was 
the  reason  P  You  say  it  was  the  latter  end  of 
April  and  May ;  my  lord  was  not  committed 
for  a  good  while  after ;  here  was  two  months 
time  r 

Ivy.  I  am  not  certain  how  long  a  time  it 
was  before,  but  I  ibade  it  aa  soon  as  1  could. 

Fortman.  I  ask  you  whether  vou  know  any 
thing  either  of  words  or  treasonaole  actions,  ox 
any  thing  of  my  lord  Shaftesbury,  spoken  or 
acted  at  any  other  time  or  place  P 

Ivy,  No,  I  hare  declared  what  I  know  as  19 
the  particulars. 

Bernard  Dennis. 

Mr.  Papillon.  Mr.  Dennis,  in  die  raominff 
you  told  me  something  about  the  discoursa 
you  had  with  my  lord  Shaftesbury,  t(dl  m« 
when  it  was  P 

Dennis^  It  was  in  April,  four  or  five  days 
after  the  parliament  was  dissolved  at  Oxford. 

Mr.  Papillon.  In  the  beginning  P 

Dennis.  In  March,  after  the  parliament  waa 

dissolved  at  Oxford. 

Mr.  Papillon.  It  was  in  March,  and  where  P 

Dennis.  In  his  own  house,  here  in  this  town, 
four  or  five  days  aftsr  the  parliament  was  dis- 
solved at  Oxford,  immediately  after  he  cams 
home,  I  do  not  think  he  was  at  home  three 
days  before. 

Mr.  Papillon,  Who  was  present  with  you 
tiienP 

Dennis,  There  was  in  the  room  Mr.  £Sicp» 
j^aid,  his  gentleman. 

Mr.  Papillon.  Who  else? 

Dennh.  I^ome  of  his  si^ants,  his  pages  { 
sniqiose,  but  whether  they  did  hear  this  or  no,  I 
cannot  tell. 

Mr.  Pewlkm^  D^  my  lord  whispfl:  it,  or 
speak  out  r  ^* 

3  G 
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DcHnit.  My  Joid  k  •not  m  inia<  oi  an  lugh 

Mr.  Papiilon.  DidbewhisDeriiUiiyoasAMrf 

J)eaaM.  ^,  IjrwjufiJiy  liiiD. 

Mr.  Faoillon.    Who  was  in  &e  mom  ibe* 
sidefff— jSmiiif.  Nobody,  onlyhis  Mnraate. 
;]fr.  Fapiliom,  Whea.didyott  nuke  Ihisan- 
onnatioar 
.JSmm.  :I  ondek*  In  the  month  of  Jnne. 

Mr.  Fapillon.  In  the  month  of  June? 

I>e»iii.  Yee^fiir. 

Jifr.  P^Uon.  Before  my  tlord  wis  oom- 
nutted,  orafier? — Dennis,  Before. 

Mr.  PapiUon.  Who  did  you  make  it  to  f 

Dennit,  I  made  my  iim>miation  to  Uieae- 
ccetary  of atate. 

Mr.  PapilUm.  Which  of  them? 
f.Doina.  Secretary  Jenkins. 

Mr.  Papillan,  itby  did  you  conceal  it  «o 
lonff  ? 

JDennis.  Because  I  was  in  the  city  so  long. 
.  Mr.  ^BapiUon*    Did  yoU  ever  g^  aboot  to 
musler  yonr  400  men  you  had  in  Ireland,  I 
asWou  whether  you  did  or  no  ? 

Jjennif,  Upon  my  word  I  did  advise  some  of 
them  to  be  ready. 

Mr.  Fapillon.  And  did  you  provide  them 
with  arms? 

Dennis*  NotI,J9ir,  I  was  not  able  to  do  it. 

Hbu  FapUUm.  What  religion  are  you  of? 

JE^ninif .  I  am  a  pratestant. 

Mr.  Papillon,  How  long  hare  you  been  a 
frotestantf 

Daajitt,  I  have  been  a  protsstant  since  Fe- 
brnavylaat.  And  this  I  must  confess,  that 
wUsn  I  waa  in  Smul  and  France,  my  resolution 
waa  to  be  a  pnmstant. 

Mr.  Godfrey,  Mr.  Dennis,  pray  who  waain 
the  room  when  you  were  there  f 

Dennis.  The  earl  of  Shaftesbury,  Sir. 

Mr.  Go4fvey. .  Who  else  ? 

Dennis,  Mr.  Sbeppard. 
'  Mr.  Go^ey.  WhoelseF 

Denni$,  I  cannot  name  them* 

X.  C»  J.  Mr.  Godfrey,  when  another  man 
#sks  a  question,  you  should*  consider  what  is 
•aid,  and  not  adi  the  same  question  over  and 
freragahi. 

Mr.  FapUhm.  In  what  place  in  his  house  ? 
'  Dtnma,  In  his  own  cnamba',tn  the  great 

S amber,  I  do  not  know  wheliier  you  call  it 
t  hall  of  the  parlour. 

Mr.  PapUUm.  Was  it  aborastaim  ? 

Dennit,  Yes,  it  was  above  stain,  my  lord 
4oes  not  use  to  speak  with  any  below  stain. 

Mr.  PapilUm,  Is  thv  all  that  you  know? 
Hare  vou  heard  my  lord  say  any  treasonable 
words  in  any  other  jilace,  or  at  any  other  time  ? 

Dennis,  In  the  long  gaUery  at  his  own 
vOuse,  ac  anoilier  tiflie. 

'Mr.  Pap,  Why  did  not  you  say  so  before? 

Dennif.  I  did  say  so  Mfore.  In  the  long 
ftS^ery  be  told  m&  be  would  have  a  oommon- 
weelih  m  Kngfamd,  and  eitirpate  the  cram 
of  England  and  the  king  of  England. 

Mr.fqp.  latbalaU?  fibtakdl  jourkaBiw- 
Wge. 


confotto  ourselveajta  <MWMmani>ifcalth»  aai  bj 
that  we  should  giot  .obbt  iistatos  again^ 

Mr.P^i^.  la*  9Mtt  ifibiaiidlfWi 
baeetoaay? 

JL  C.  /  Do  you  remember  any  Bioie  f 

Mr.  Papilldtt.  Mora  than  yM  «id  m  Am 
moffning? 

Dennit,  He  saidha  would  eziirpala  tfa« 
king,  and  make  Bagland  acommoawsallb,  aiki 
that  we  were  Ibols  andsilly  folks  tbatdid  not 
eomply  omrselves  to  their  &ctioas  pavty,  maii 
that  we  should  gat  our  estatsa,  ml  tliatha> 
would  ^t  me  a  Uadk  gown  and  benaftoe/fBtlM 
mean  tune ;  and  when  all  things  were  done, 
he  would  prefer  mie  to  a  better ;  and  not  only 
mysd^  but  ^that  were  of  my  name,  and 
would  stick  to  me. 

Mr.  Pap.  Is  tfab  ali  ?— sDmsu.  This  is^. 

I^Ir.  Pop.  Tfaen^ou  have  aothiiig  mete  ? 

Dennis,  1  never  spake  to  .him  imt  in  bii 
own  house. 

Mr.  PapUUm*  All  your  kindred  aMip^ist^ 
are  not  they  ? 

Dennis,  No,  Sir,  I  cannot  say  so,  bqt»iiMWt 
of  them  are. 

L,  C,  J.  (North.)  Who  cans^thatf  Thai 
question  nobody  can  anawer. 

L.  C.  J.  Look  ye,  ^neotlcarnen,  now.yov 
have  asked  tliese  questions,  you  had  bsMgo 
and  consider  what  erideooe  is  deliverad»  mbA 
weigh  well  all  those  things  that  bave  ban 
said  to  you ;  and  you  must  conmder  yov  dMlg^  ^ 
you  are  to  enquire  here,  whether  it  be  fitting 
for  the  king  to  call  my  lord  Shaftesbury  t» 
question  upon  this  account  of  treaaonaWe  watdSL 

Mr.  Pap,  My  lord,  we  desire,  befose  wa^gs^ 
that  either  the  law  may  be  read,  or  arcjaay 
have  the  statute  book  i^  with  ua. 

X.  C.  J,  The  statute  book  waa«e*erd^niad 
[qy.  desired]  bat  you  shall  have  Ae  lawaead 
£ere:  Firsttfae  statute  of  the  S5th  of  JBdwanI 
the  Sd,  and  then  this  last  statote. 

X.  C.  J,  (North.)  Iiwould  say  one  thing  be* 
cause!  obsmed  mat  some  of  you  askedth* 
question,  whether  the  parliaoient  did  not  da^ 
bate  about  an  Association  P  Whether  it  fa* 
lated  to  that  paper  or  no,  I  am  notcartaia ;  I 
hope  you  will  consider  that  paper  inXL.i  ht 
my  part,  I  must  needs  say  for  mvaelf^  I  hoaad 
of  i^  but  I  never  heara  it  read  before,  and 
never  heard  the  contents  of  it ;  but  itseeaMto 
me  to  shew  what  these  oifiean  wevata  ilo,  for 
the  ends  of  this  Association ;  and  ooeof  Ihoeo 
ends,  as  I  remember  (gentlemen,  Ireforycs 
to  the  paper,  and  hope  you  will  consider  It,  yoa 
are  men  of  understanding)  I  thought  thai  omi 
of  ^ose  ends  was  to  destroy  the  meroenaiy 
forces  in  and  about  the  cities  of  London  aial 
Westminster,  and  that  the  govsnnMBtwaHilo 
be  by  the  mi^or  part  of  the  mwnbera  of  pa^ 
liament  in  the  ntting  of  paiUament,  not  witblthB 
bug,  but  the  miyor  part  of  the  mambera  of 
naruament.  Gentlemen,  I  m^  WMitah^ 
tor  I  profosB  1  apeak  only  ootof  memflry ; 
but  it  seems  to  me  to  be  of  gsaatoonseqiicnoe, 
and  tbeniaaBBat  aaatter  tMift  wasMiiadiniHi 
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i*,ilb«n»  tend  nMr  look  tnd  Key  ii?  Wir 
Mdy:  Sut  I  soppoc*  mj  lord  ISUIieBbary 
liu^y  fP^^  ^  aoeoQotof  h,  but  ^erei»  great 
|*eMuti)itioii  upon  it;  itd<^th  not  import  to  be 
an  Association  ijy  act  of  parliament. 

Ati.  Gen.  Wnen  the  parriamertt  was  jiro- 
nogiied  at  dissolved,  then  the  major  part  of  the 
mcmbierB  in  each  county  engage  themselves  to' 
foUow  their  command  and  obey  their  order. 

L.  C.  J.  (North.)  Gentlemen,  I  hope  you  will 
(Consider  your  oaths,  and  give  all  tnin^  their 
due  weight 

L,  C.  J.  Will  you  have  the  statute  read? 

Jury.  We  will  tcad  it  above. 

11m  July  withdxexr  te  ooDsider  tlie'ev^Uencev- 
flod  returned  the  biU  I^fnoramus :  Uponwhidv 
tfaepeople  fell  w  hnUowing  and  shouting.* 

Ait,  Gen-.  My  l6rd,  let  it  be  recorded  this 
following  and  hooping  in  a  court  of  justice. 


E^l^fSKa/fuUrif. 


•'Updnth'e  acquittal  of  Wm.  Stone,  who  was 
tried  filr  High  Treason,  January  29,  1796, 
(See  the  Case,  post.),  some  persons  in  court 
dapped  their  hands  and  huzzaed.   Whereupon 
one  Richard  Thompson,  who  had  been  oh- 
tfenv^d^l^  lord  Kenyon,  C.  J.  to  take  part  in 
this  irr^fplar,  indecorous,  and  contemptuous 
conduct,  was  by  him  fined  in  the  sum  of  20/. 
ai&{  compelled'  forthwith  to  pay  the  same. 
(Bee,  fdio,  1  Blackst.  Comm.  126.1    It  may  be 
Bttftfced,  that  in  the  oases  of  lord  S&aftesbury 
tfot^  bef^  us,  of  Thtoipson,  Pain,  and  Fare- 
#elf,  A.  D.  1689 ;  and  of  the  Seven  Bishops, 
A.  n.  1689,  infra,  no  punishment  was  inflicted  on 
the  persons  who  violated  the  decorum  of  the 
ooilurt,.  though  in  the  first  of  these  cases  Dal- 
rymple  (Memoirs,  part  1,  booH  1,  p.  4)  tells 
lis,  on  the  authority,  as  he  says,  of  a  letter  in 
the  Pkper  Office  m>m  sir  Leoline  Jenkins  to 
the  prince  of  Orange,  of  date  S.'ith  November, 
1681 !  *^  The  acclamations  in  court  for  Shattes- 
Iniry's  acquittal  lasted  an  hour;"  and  upon 
tile'  laM  oeeatton,'  Reresby  tells    t»,   tnat 
«•  W^stmiDiterohBl),  die   Palace-yards^   and 
aH  thd'  streets  about,  were  thronged  with  an 
niwlB  people^  whose  loud  shoots  and  joyful' 
aultnnitioDBf  upon  hearm^  the  bishops  were 
itoqpilled)  werfeavcry  rebeltionin  noise,  though 
v»y  farlnMii  so/  either  in  ftct  or  intention*" 
And  Bemy,  tiw^seeond  eeri  of  Clarendon  says, 
*^  tiring-  waa  a  most*  wonderful  shout,  that  one 
ll«iild«iM(ve.tbought  the  hall  had  cracked." 


••:Th6  BtferifF'  of  every  connty  is  bound  to: 
reliDttte  erety  sessioii  of  the  peace,  and  every 
oemniitsimi  of  Oyer  and  Terminer,  and  of 
aumml^g&iA  Mtf^,  twenty-four  good  and* 
fuiMmat  of  die  coanty,  some  out  of  every 
hmdisd/  to  injure,*  present,  do,  and  execute 
iil4lHisa  ^iiBffs,'  wfaieh  on  the  part  of  our  lord 
Ifcaidng^ihidf  then '  and  there  be  commanded 
'tkem.  Thty  ought  to  be  freeholders,  but  to 
wMt  am^mitis  uneevtain  :  wluch  seems  to  be 
oaiffas,  akidtasmper  to  be  simdiled  br 
l«qpiiJ^«a«h»qiMaiit^^  J^ 


JHry^  ^hioh  wd^  fbrft«rty><^«llf¥lk^«^d 
uneertaby  but  are  now  settled  byseteral'aeMf 
of  parliatnent.  fimverer,  they  are  UBuatty^ 
gentlemen  of  the  best  frofure  in'thtf  cbuirty.  M> 
many  as  ajipenr  upon-tlii^  par^^  are  sworn  «p6a' 
the  grand  jury,  to  the  amount  of  tweWe  al  thei 
least,  and  not' ii>pre  than  twenty  three;  th*l- 
twelve  may  be  a  n'.ajpoty.  Which  number, 
as  well  as  the  constitution  itself^  we  find  exact* 
ly  descriljed,  so  eftrly  as  the  laws  of  Ethelrei,^ 

*  Exeant  seniores  duodecim.  thani,  et  praefectus; 

*  cum  eis,  et  jurent  super  sanctuanom  quod- 
!'  eis  in  manus  datur^  cpiod  nohnt  ullum  innO« 
I*  centem  aecusare,  nee  aliquem  noxium  ce- 

*  lareV     In  die  time  of  king  Richard  the  first, 
(accordinc'to  Hoveden)  the  pyroc*«s  of  electing", 
the  grand  jury,  ordained  by  that  prince,  wa»i 
<as    follows:   four  knights  were  to  be  takeWf 
.from  the  county  at  large,  who  chose  two  mot«< 
,out  of  every  hundred ;  which  two  associated  toj 
themselves  ten  other  principal  freemen,  and} 
■those  twelve  were  to  answer   concerning  all. 
particulars  relating  to  their  own  district*    Thi»» 
number  was  nrot^ly  found  too  large  and  in* ' 
convenient;  out  the  traces  of  this  institution 
still  remain,  in  that  some  of  the  jtury  must  bd) 
.summoned  out  of  every  hundred.    Thisffraa^ 
jury  are  previously  instructed  in  the  articles  of > 
their  inquiry,  by  a  charge  from  the  judge  ^^ 
presides  ujion  uie  benoi.    Tliey  then  ^w*r 
draw,  to  sit  and  receive  indictments,  which^ 
are  preferred  to  them  in  the  name  of  the  ^ongj^ 
biit  at  the  wiit  of  any  private  prosecutor ;  ^d« 
they  are  only  to  hear  evidence  on  behalf  of  oie. 
prosecutions  for  the  finding  of  an  indictment  ia> 
only  in  the  nature  of  an  injnhy  or  aocosatioii), 
which  is  aflerwards  to  be  tried  and  determined  s^ 
and  the  crand  jury  are  only  to  inquire  upon 
their  oaths,  whether  there  be  sufficient  cauiei 
to  call  upon  the  party  to  answer  it.     A  giand» 
jury  however  ought  to  be  thoroughly  persuad* 
ed  of  the  truth  Of  an  mdictment,  so  far  «»^^  ' 
evidence  goes ;  and  not  to  rest  satisfied  taar^ftt 
with    remote   probabilities:    a  doctrine,  tbati 
might  be  applied  to  very  oppressive  purpeaas," 
4  Blackst.  Comm.  302. 

See  also  4  Blackst.  Comm.  126,  and  Mh 
Christian's  Note.    But  query,  whether  a  grand , 
jiUT  should  not  require  for  the  finding  ^^\ 
Inmctment  such  proofs  as  if  uncontradictod 
would  satisfy  them  that  he  was  guihy  (Seetho 
Slat.  5  Eli*,  c.  1.);  and  this  this  not  mcrdy 
for  the  sake  of  the  pei-son  accused,  but  also  foi* 
the  sake  of  public  justice,  which  may  be  d<**^' 
feated  by  proceeding  to  trial  before  suffidenT 
evidence    is    collected.    This    case  of  lord' 
Shaflesbury  gave  occamon  for  the  nubHcatiott'' 
of  a  spirited  and  learned  tracts  inthled  "  Tha^ 
Security  of  Englishmen's  lives,  or  the  Tnist, 
Power  and  Duty  of  the  Grand  Juries  of  Eng* 
land  explained  according  to  the  fundaqientaw ' 
of  the  Enghsh  goveniment,  and  the  Declarar- ' 
tions  of  tiie  same   made  in  Parliament*  by  • 
many  statutes." 

Idl  PoantemhaWtfD^ciskwte,  18d,  (Caa^f  of^ 
Jknea  D<tti«toa  July  1  !&•  le^a,)  iaa  pasiafc^T 


wtssi 


fliaeiioe,i«oil>ki  «odier  Iwi^peeti  4l  wu^  le  A«nd 
lQ:l(^neitihariiMiiM8lDgiioruliHi8(nioti¥e9^    ^ 

'  i^r^?  ^'®  Advocajte  finding  hq  had  liu^V 
tokeh  nithaelf.  raged  and  swore  and  railed  at 
or  0avid  Tboit§ ;  and  studied  to  iiritat^  ^ 
OTmitial  Jbrds  against  liim^  a?  if  he  *t^ 
hdrangfaed  to  ii^Droach '  the  court  and  thSr 
iKterlociitbrj  and  denied  that  alj  probitipn 
nfeed^  t!b-  be  in  presence  of  the  assize, 
^,,?*  *^,  !^  re-iteratefl ;  and*  instanced, 
^§rebneispersued  for  for^  false  Wtes, 
2r  tA^L^i  prod^uced  to  toe  Jury  is  only 
Oe  loi'd^  ot  session  tReir  decreet  ofii^iprbba- 
«Jn;  itlicreon,  without  leading  ilie  witnesses 
wmcH^ere  the  ground  of  that  decreet,  the 
jHtee  instantly  fiiSs  Iiim  guilty,  Diough  tlieixj* 
W  hb  riiore  «i6-e  hut  the  clerk's  assertSh ;  ^n'd 

5L;%?*^''M  *^®  ^^"'^^^'^  with  an  assize  of 
«3rx*  "I^^P^py^^aine  like  the  scdiiious  ^cno- 
-'^nft..  "^^^''  at  London ;  and  that  he  \*^uld 
inWlllBIVprds^cute  them,  and  get  them  severe- 
7if^'^ft"^>  as  He  had  done  lately  with  some 
«OTWmg  assil^ers  of  SomeiTil  of  Ifrats,  in 
.r  SJ  ^^^  l^-  ^^^^^  ^^^^^  ^^y  ne<^d,  '  ex  super- 
!^S["J^"?^!  '*'^'^'^^^^  y^  '<^  t^e  cTei^  of  the 
J*S  "^"J?^  servant  John  Anderson,  and  the 
MWs  m  ttffe  htech,  as  witnesses^  that  they  all 
Iwjjd-fte'^tihel  conf^  the  fdci/aUd  sawlilm 

w^Jg  **<?niftttiaKbus  nurimiam  conclfiditnr.* 
Z??!  *  ?  "E®'^'"^  *  nunquarii  cohfra  reiim  ' 
SirJ*>  ^♦'^"rs  of  the  pann^i;  ih«  his"  dc- 

ii5^***'^^*^L^^*'^^^^*^"y^i«'^-  ^^^  he  had 

«w^efi  ren/!crcd  mcxciisable,  atid  Vould 


{9rC8AWi;t6n/lS».4i:)««<s«^^  ]^4 


fnrimrtif  Ihmntnir ii|ii MMNiliBfljii  ';  w.  ».•' 

';/\i)ray*9tl?^'f68?;  ,?rhcMor4"i^^hunf 
having  sometime  smce  aire^t^  Jt:..C.railQcK, 


2i.T»!*^?  Edinbnrghr  They  considered 
J*tt^them«*j^,  that  though  the  eviddjres  of 

IVT^?^'  "tj.**  *™^^'  r*  '^^^Sg  he  was  to 
h^.^?J''J  ^^  on  another  accmW,  ^'^.  fbr 

SfiS^^^*  ^*2  ''®  ''■•  ^*^*  ^  ^«^F»)  »n*J  that 
^toe  design  here waa  a  coretous  Enhancing  of 

hw  «state,  and  ilbftatadmg  bis  poor  sisters  there- 
« ;  •  and  that  they  by  the  Advocate's  oversiriit 
r^*  latitude  to  find  it  not  siifiiciently  proven 
to  j€m;-they  upon  thir  nanw  grounds  do 
hy  their  verdict  deaiise  andas^lzfehimftom 
the^whole  contents  of  the  libel  of  treason.    The 

Spr^f*"-^"*  ^^  ^^""^  ^^  ^^«W  iiave 
»e«  aU  imprisoned,  (yet  he  never  i^iaed  a 

2?XL^  ^Z  "^'^"^  *!f^  5)  and  lined 
Md  decWed  mfenious ;    and  tliat  the  next 

Mwzers  he  should  chuse,  should  be  Linlith- 

THU^^^'  ^  ^"'^**  the  fanaticks.  But 
t^r  transports  of  passion  were  smiled  at,  and 
^ejadgedof  nogreat  service  to  bia  majesty's 

ne  foHowing  possag^  extracted  irom  Nar- 
2WW  Li^peU's  MS.  "  Brief  Hiatoricia  ReJa- 
ti^n  of  State  Afiairs,">  the  K^of  % 


mercef , ,  ^u  jPatcr- JSToister ,  ttow^  '^\^n '  action 
of  Bf^^dalummagmium^  for  '5,6oOL  ^p^e^ 
tor  words ^pjsen,  3lr.  Qiadockhy  his.covmsd 
moved  the  pourt  of  Itipg^s-benchTil^^.:  §rst 
day  of  this  |erra  for  th^  ^angiag  the.yjEalie, 
that  th^  trial  might  be  in    an   ^Mdilfe^eni 
county^  arid  nbt'  in  I/)ndon  or  3Iiddle€^- ;  it 
was  put  off  till  the  5th  inst.  and  theii  put  off 
fill  the  l6th,  at  whicK  day  the  deibhflants' 
counsel  moduc^  soveral  affidavits,' ^at  kii 
lordship  liad  coMtantly  iMded^in/LittM^iw 
Bfiddkeex,  and  partkvlttly  attfais. tniir,  'm 
Londim'.  '  Thai helnui been ooKtrnad  mtmite 
inlbecity,  waa  iree  thereof,  and  pttticataiiy 
dhtf»  of  the  Skianm^*  Cempany,  of  wbich  Mr. 
Sfaeriif  Piikington  was  master;  imd  Iftiai  there 
was  great  intimacy  heiweeo  himaad  tbeveaicl 
shcrlfls ;  for  \i  hich  reasons  the  depon^^  be- 
lieved the  defendant  coiijd  htiye'  no  indiffereut 
trial :   ihvy  also  cited  several  prcccdeD^,  ^ 
which  veny'es  had  been  changed  in  the  ca^e  of 
Scandaluni  m%hatum,  ai|d  iherel^^re  prayejf K 
might  be  so  in  this.     On  the  other  §(^^  ifie 
counsv:!  for  his  fordship  urged,  that  the  aptioM 
was  brought  in  the  right  place  where  |he.  worjs 
ti'efe  spoken ;  and  that  his  loidship,  as,^^bbje-: 
man,  had  the  piivilege  to^Tay  his  action  ptvlim 
he  woifld,  and  spoke  several  things  against  flie 
affidavits :  but  the  court  were  uli^imoiJifly  of 
opinion,  that  an  indlfierent  trial  enuld  'n*«t  \» 
bad  in  London  or  Middles^,  and  tberefNk  or- 
dered it  to  be  in  another  comity,  had  gt^'  M» 
lordship  the  cbdiee  of  whliMi  he  would;  bft 
which  the  lord  Shaftesbury  (who  was  th<«k  ih 
court)  said  he  would  mthcf  let  his  actiba  M" 
than  try  it  elsewhere,  wbereon  the  o«ittt  ioW 
him,  that  that  confirmed  them  in  their  oni* 
nion." -  -      ' "   .  *»  ^  *" 
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llay  IBih.    The  hird  SbafieaboryflMtft^ 
lBt>ught  a  writ  of  eiM8|ihaK:y<agaiiatMs^  ^kk- 
bam,  principal.nf  Olifliird's^iiui,  4Md>lai*'H  in^ 
LoDdkm;  the  aaid  Bfr.  Gtahan  havii^  tfbeei- 
ooea^ortwioe  the  court  of  KiDg'e»heiici»>ahiir 
theTeoufi  «3iglit  be  kii  inr  mmdimi  .cmmty ,flit- 
came  on  again  the  16thilo.be  idelnled,tiiMr 
the  defendant^e  GCRmeii^  wiitt.weMJllr.;alttaRvi 
n^  QcBeial,  Mn  SfJMiMy  w  ^GeoMiMR'* 
fenet,-  air  FraaoiA  Wilfaios,.  «Bd  Mvi  fiuMM^T 
and  Mr.  Nordi  produced  several  affidavits  hi' 
his  behalf,  viz.  that  what  he  did  ill  raklioii  l» 
tlie  imKetroent  of  his  lordship  was  by  oriferof 
the  kiDg'a  counsel ;  that  the  phuntiir  ha4  »•  f 
sided  in  and  about  the  city  of  London,  for  »» . 
▼era!  years  past,  and  had  thereby  contraotada 
great  interest,  that  he  htd  gmt  deehiMin 
the  city,  and  was  fiwe  of  the  r^mpaoy  ftf  Am..- 
neie,  wliereofthait.  sheriff  was  MasteKf'Aek. 
be  wae  indmately  aoqtiaintMi  wi&  him,  and* 
that  if  any  of  the  witneaeee  who  were  ainhttl ; 
bis  lordriup  at  his  indiotmc^  afaooU  m  ahk.* 
OMie  apoetur  for  the  defendant^  they  mitU  eer^ . 
taWy  b<ibMfiifiedooth0besil,tf«^.atnw|yt: 


Lovdwi,  aaifhaitttended  there  to  Jadttcaoe  the 
oily  •g«ail«t  the  courL  8ooq  aftep>tiii  .retunv 
o«e  Bryiitt  Ufty  iKAoame  to  bftm  imd  aasuBad  bhrt 
be  couU  9»ve  i^^rent  Ugbt  ia  the  matter  of  or 
EdiBUttittiury  Uedfrey '«  nMutkor,  if  iue  mi^ltt 
have  bit!  pardon.  The  earl  endeavoured  to  get 
one,  lidt it  coukl  n6t  he  obtained.  Haynes  being 
taken  and  carried  betbre  the  council,  hoped  te 
getfavonr,  by  accusing  the  earl  of  attenij>tingr 
to  suborn  him  to  do  it ;  and  on  the  information 
of  diis  Irish  evidence,  the  lord  8haftesliur}'  waa 
ai^rehended  at  his  house  m  Aldei^sgate  £»treet| 
and  on  the  2d  of  July  committed  to  the  Towec, 
for  high-treason  ;  and  capt.  'Wilkinson,  who 
liad  waited  on  the  earl  to  Oxford  (among  qthec 
friends  and  followers^  was  now  tempted  to 
char^  this  upon  his  lordshiti,  as  a  design  oC 
sedition  and  treason :  but  Wilkinson,  though  a 
prisoner  for  debt  in  the  King's-bencI^  resisteil 
all  their  temptations  and  offers,  au4  would  oqt 
be  drawn  in  to  be  an  evidence.  The  ean,  aftec 
his  commitment,  presented  several  petitions  for 
a  trial,  or  bail,  according  to  the  Habeas  Corpus 
act ;  but  he  could  not  &  heard  till  November 
the  24th,  and  then  a  bill  of  high-treason  wa» 
preferred  to  the  grand-jury  at  the  Sessiomi 
nouse  in  the  Old-Bailey.  Mr.  Blaithwaite  aim 
Mr.  Gwynne  swore,  Thai  the  papers  produced 
in  court  were  taken  in  the  lord  Shaftesburv's 
house:  and  sir  Leolinc  Jenkins  deposed,  Tnal 
one  of  them,  which  was  a  project  of  an  associa- 
tion, was  the  same  paper,  unaltere^'  thst  Mr. 
Blaithwaite  gave  bun.  But  this  writing  f  saith 
air  John  Hawles)  was  no  manner  of  evioeoce 
of  treason,  admitting  what  the  witnesses  swore 
as  to  die  findmg  otit,to  be  true;  because  it 
was  not  proved  that  it  wsui  composed  or  prssO'* 
cuted  by  the  eavl  of  Shaflesbuiy,  or  by  Jiis- 
order.  Two  Macnamarras  and  one  JE^th^ 
swore.  That  capt.  Wilkinson  was  to  haye  bee» 
captain  of  a  troop  of  horse  in  the  army  whiokr 
the  lord  ShaflealNiry  was  to  raise.  OSie  Titr* 
bervile  swore,  That  the  lord  Shaftesbury  saiA 
about  February  last,  that  there  was  Ifttio  good 
to  be  dope  to  the  king,  as  long  as  his  fosKM, 
were  about  him.  One  Smith  gave  evideocei* 
that  the  earl  ^ould  say,  if  the  king  shoakir 
offer  any  violence  to  the  parliament  at  Ox^Mi* 
he  would  meet  with  a  strong  opposition^  -  Mk 
one  Haynes  swore  to  these  words  n>okeo  by  tb« 
earl,  the  duke  of  Buckmgfaam  has  as  mueb 
right  to  the  Crown,  as  any  Stuart  in  EnglMid^ 
Btttthe  jury  (or  whom  sir  Samuel  BanuirdifllBV 
was  fore- man)  considered  of  the  deposilioM 
of  capt.  Wilkinson,  made  before  theking,  givin|f 
a  larse  account  of  the  intrigue  earned  on4^y 
Booui,  to  engage  him  te  be  an  evidence  agaiut 
the  earl;  and  Imtfw  Booth  to  be  a  feUow  ST  ^ 
famous  character,  who  had  been  condemned' 
for  dipping  and  coming :  nor  had  they  lesaoa 
to  believe  any  thing  said  by  Turbervile,  Smith, 
or  Haynes ;  and  there  was  so  nfueb  of  their 
iaishoods  and  of  their  desigiis  to  perjure  them*  , 
selves,  proved  agamst  them  in  Colledge's  trial, 
that  they  theretbre  brought  in  an  Ignoramus^ 
Upon  which  or  John  Hawles  makes  this  re- 
mark ;  the-graad-jmry  (though  some  of  them- 


6atb«  that  \&w^f  wmM  eraspincy  was,..itarsia 
in  die  county  of  Sune^,  «ud  not  where  the 
•iption  ivas  hud :  the  phuntifT's  oaunsel  msisted 
that  the  action  was  well  hnd,  and  it  being  a 
local  actkmr,  it  could  not  be  altered  from  the 
phMse  where  ^.  pkiintift*  had  hiid  it :  but  the 
court,  on  consideratioii  of  the  whole  matter^ 
thought  the  defendant  could  have  no  indifierent 
4rial  in  London  or  Aliddkaex,  and  therefore 
ordered  Ae  vienne  to  be  changed ;  but  gare 
j^  lordship  leave  to  lay  itin  any  other  coon^. 

^^  The  16th,  also,  Mr.  Samuel  Harris  and 
M^.  Richard  J^e^ny,  came  to  be  tried  at 
GuildhaJl,  in  London ;  the  fir8^for  printing  and 
pttblishijig  that  treasonable  and  s^tioos  libel 
c^U^  <  TVeasoQ  ip  Gram;'  for  which  Fittharris 
was  Jiaikged ;  the  otlier  for  publishing  seditious 
iixNfs\  me  evidence  was  pretty  plain,  but 
especially  against  the  first,  yet  thejory  were 
pleased  to  £d  them  both  Not  Guilty. 

**  Mr.  Sheriff'Bethel  having  some  time  since 
bnioght  an  action  of  scaxulal  against  one 
Bfr,  Harvev,  for  saying  of  him  that  he 
should  speak  diese  words,  *  that  rather  than 
^  ^e  old  king  should  have  wanted  an  exe- 
« entkmer,  he  would  have  done  it  himself,'* 
Mr.^  Harvey  having  ipoved  the  Court  of  £x* 
chequer  to  change  the  venue  firom  London  to 
any  other  coqnty  for  vrant  of  an  indifferent 
trial,  it  was  the  20th  ordered  accordingly. 

<*.May  29th.  The  earl  of  Shailesbury 
hrought  a  Scan.  Mag.  against  Mr.  Justice  War  • 
-cnpylMr.  Ivy,  and  others  of  the  Irish  evidence, 
and  laid  it  in  London ;  but  they,  by  their  coun* 
ael  moving  the  Court  of  Iwing's-bench,  to 
change  tlie  venue  (on  the  same  reasons  as 
Cradock«  Graham,  &c.  had  done  before)  they 
had  it  granted  acconlingly." 

^  April,  1688.  This  Lent  Assizes,  at  the 
town  of  Derby,  which  Mr.  Baron  Gregory 
west,  ibeie  was  a  bill  prefonred  against  me  for 
fceiBff  a  priest,  into  the  Grand-jurT;r  who  were 
iaifphts  of  the  new  enler  of  AddresseiB  and 
WileniTetiaay  bat  they  were  pleased  to  lOlam 
thstMB  ^  IgnonmUs ;'  but  the  jodgiB  knowing 
the  eridence  to  he.pkiBy  sent  them  out  to  oon- 
aider  of  it  agnin,  whkb  they  did,-  and  broraht 
in**  Ispnoramns'  agwn.  Upon  this,  the  judge 
toU  tMn,  for  the  satisfoelaon  of  theconntryy 
be  weald  ezanaihe  the  witnesses  in  open  court, 
whinh  being  dohe,  the  same  juir,  hnon  the 
same  evidence  on  which  they  founn  before 
tnw^  Ignoramuses^'  found  now « fiiOa  Vera.' " 

Itennctt,  after  relating  the  fate  of  Colledge, 
proceeds  thus ; 

'^  It  was  proposed  to  make  an  ezanpleofa 
nesr  as  weH  asof  a  poor  ooounoner ;  My  lord 
Shaftesbury  was  a  person  most  odious  to  the 
«oiirt,  and  the  mora  so,  hecanse  hk  lordship 
(with  severs!  other  peers)  had  entered  a  protes- 
tselon  against  the  Lords  refecting  the  impeach- 
HWBt  ef  Fitzharris ;  and  upon  the<  dissolution 
M  the  parhaoienty  letonied  immsiBetely  to 
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alike  iiOQest,  understandnig  gontMacn  i  tmd 
;  thay  dme  otherwise,  to  »yetd  the  igiiiiM^ 
«f  being  celled  (though  in  troth  il  was  en  fa»* 
MMur  to  be)  an  Ignomnus-juiy,  they  had  judy 
inaerveA  toe  reproach,  ivhich  siooe  has  hghtad 
Ml  otiher  jwes ;  such  as  Mr.  Comish'a,  and 
the  like.  The  people  were  generally  ao  well 
aadsiied,  that  the -spite  o{  the  papislt  mm 
grounded  on  die  lord  Shaftesbury's  appaRnl 
zeid  lor  the  rdigion  and  liberties,  that  tlhtff 
dublicly  r^ioed  in  his  deUvensiee,  snd  mm 
Bonfires  that  evewng  in  seicesal  ^wta  of  the 
dty.  Graham  (who  wssithe  seltcilof  agamat 
him,  and  had  managed  the  Irish  endettee)  had 
much  ado  to  escape  the  fury  of  the  multitade ; 
aad  the  judges  (as  they  themselves  confessed 
In  Graham's  triiu).  were  aflfopted  as  they  sate 
an  the  bench.  The  earl  being  oteared  by  the 
^  grami-jury,  moved  to  be  disohaiged,  but  orald 
'  obtain  it  till  the  end  of  the  mzft  temu 

r,  hepcosecttfeed-Grriiam 


ftroonniiiBg  tomdiBfehiu  ofi 
which  thsy  solioilMl  WiUnBov  to  §im 
tcethneay  sgamiit  the  said/  eari,  fa.  Tfbm  dfev 
fendants  moved,  that  they  m^t  notbetrieAiflr 
London,  becanse  the  sherifii^  Mr.  FilldngtoH 
and  Mr.  Sbntoi  were  the  hnrd  Sfaaftesbonr'tf 
friends.  The  judges'  aUovasd'  tfaenr  plea.;  but 
the<eMrlwaoldnottry  hJscansa  slscwshtue/' 

The  Case  of  ^mi  Shaftesbury  ▼:  Grahaatf 
and  CcMldook,  is  vepoHed,  Simnk  401  1  Vmu 
363.  9  Jon.  191^  %  Shew.  197.  Sfer;  beaeil^ 
in  his  edition  of  the  last  of  these  books,  has  ce- 
ferred  to  several  cases  respecting  the  ehanginy 
of  the  venue.  To  other  caises  on  the  aama 
sul^ject,  be  has  referred  in  the  Case  ofThomp-- 
scm  V.  sir  William  Seroggs,  S  Show.  176.  That 
was  an  action  against  sir  WOGam  Scrogga  foot 
a  battery  oomraittedm  Suffolk;  which  sic  Bar-* 
tholomew  Shower  teOs  us  in  condiwon,  ^«  Mr* 
Thompson  i^rgave  and-  desisted  on.atseat  givta 
by  sir  William  Scruggs,"  &c 
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The  fbfloMring  Account  of  this  Proceecfing  against  Lord  Sh Ai^^jstf^ 
BC  ET  and  of  what  afterwards  befel  him,  is:  extrajctedirom  '^  Bam^ 
kigh  Rediriruff,  or  the  Life  and  Disath  of  the  Right  Hon.  An- 
thony kte  Earl  of  Shafte&hury.''^    Second  Edition ;,  priated'  ia 

«<90T  fengitfbarthe  diMohitioo  ot^the-  Os^ 
tedrpariiamentv  one  BiianxHana  oame  to  hia 
terdah^tj  pretending  tot  be  some^  gentlemaa  af 
«lialitif ,.  and  that  he  coaJd  makft:iiieiY  oonsiden*' 
fitfdtscoveriesof  the  popish  plot^  ana  themnrdeff 
of  sir  £4Dundbarv' Godfrey  :  and  desired  hia 
isfdahifk  in  order  tbenmntO'  to  proouve  falm  a 
blank  nardooj.  being  very  unwilung,  as  he  pre- 
tsiidea^.  to  haye  bis  nameknown,  until  he  haa  hia 
fasdon  prttonred  for  ium.  The  earl,,  who  was 
always,  ready  to  serve  his  miyesty  and  the  Pro- 
Iflihuit interest,  and  supposing  thatthia  oould 
haao  inoonsiderable  uieoe  ot  servios,  to  dis^ 
•overthe  mitrder-  of  the  aforesaid  hni^t  mare 
Ihlly  than  had  been  hitherto.done,  which,  must 
aMCssaolyg^w  a  grealier  light  into  the  plot; 
ha  endeavoured  to  get  him  one,. but  it  could  not 
|»  obtainedi.  And  not  long  aAer,  this  pretended 
glMtlfemftki-  of  quality  dwindled  into>  O)  mean 
anA  obscure  wretch^,  and  of  a  pretended  evi- 
den^tif  the  real  Popish  Plot,  degenerated  into  « 
UuMesing  witnesa  of  a  fictitious  Protestant  oae. 
Vor-bein^  i^prehended,  and  earned  More  the 
eovheil,  uatMid'of  diaoovetingany  thing  about 
the  death  of  sir  Edmundhury  Godfifey^he  ao- 
aaaedl^  lordship  and  others  of  haiuig  en*- 
deaamned  to  suborn  him  to  do>it.  Wberei^oD 
Mr;  Rouaa  a  gentlenlan  Y/ho  had  been  some«- 
tuae  emtdoyed  by  sir  Thomas  Piaj^er  in  pay<> 
ing-of  tbeamiy  whidi  had  bBeti>diabondediiiol 
Ifnrb^one ;  and  Mr.  CoUedge,  who  had*  at^- 
tasMd  same  of  the  parliamept^men  to  'Oybcd, 
and  Satnzday^  July^tbe  2nd  1681^  in4ha  i 
iaf^kvdahip  wa«aypgdwadwl  by:  a; 


senger,  by  virtoe  of  a  watrantfiiom 
aind  his  papers  all  seized  attd'canied  to  H^ite- 
hall,  wn^re  the  king  likewise  arriFed  from 
Windfior,  about  ton  of  the  clock ;  and  then  ke 
was  examined  before  his  majesty  and  the  oomw 
dl;  some  of  the  judgea  likewise  were  nreaentt. 
His  lofdshin  knowi^e  himself  clear  of  what  waa 
laid  to  his  chaige,  boldly  affirmed  and  solenon- 
ly  protested  bs  inmoceno^rrAdding  as  itivaa  re- 
ported, that  were  be  giu^  of  those-  enmetf 
whereof  he  waa  aoeosed^  hewaa-  eailsaaty-  a 
mad«maii,and  had  thenby  rendnndi  hiMMf 
more  fitfbrBedhMi,  than  the  Toster^  whidMi 
upon  thesequel  he  waa  aammittsd  dasai  mi* 
soner  for  High  Trswion,  andeonveyed  thinM» 
lijf  wBtar;  in  &  banpa »  and  the  king  UitUMieil 
theaamedayto-WiBdaQeM  And  nsav.  iLu  bullu 
to  picpare  naaples  mmds  to  bdisve^  what  fa» 
waa  to  be  olau^witlud,  theJeaoit  wmA\  em^ 
demoadpriesia  m  Newgatav  aadasoM  other  a# 
the  pop^h,  crew,  privately  dispersed'  dfaMiv 
hellish  and  lying  pamphlets,  wheeeiB  thajraas- 
lidondy  aflpaBsedhiBkiwilfa  conapHany  traaasa 
against  hism^eiity  ;.  one  whereof^  whi^  laaa 
somewhat  more  impudent  and  mischievons  than 
the  rest,  and  was  called,  ArticMa  ag[amat  the 
earl  of  ShaAeshmy.,  waadfspgnanAiwth  aonia 
niiraojt  and oavtioBi  Thaiaraebs  nmnwrnOdf^ 
mmob: 

li^That.heiaHgjaedtai  oampasa  aiidLpm*» 
'earetfaa  death  of  the  kkig^tha  anbfenaaiLw 
*thegsaeEninoBt,aadtha}kno«ii.laani  oi-Hkm 
^haMlihyaedwangihtaaBtiirt  iniaiaialiy  ' 
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HabeM Corpus;  io  which  the  cmxri  rHurned 
tnmer,  That  bebf^  charged  with  no  crime  Hi 
thai  oottit,  and  bem^  prisoners  in  the  Tower, 
jkhey  09uid  take  no  cotniizance  of  them,  but 
th^  must  seek  their  relief  at  the  King  Vbench 
bar,  the  next  term.  Great  preparations  were 
JDade  for  his  trial,  and  ahondance  of  witnesses 
preeored;  and  Mr.  Hainuel  Wilson,  a  gentle- 
man  belonging  to  his  lordship,  was  likewise 
omamitted  to  piison,  for  speaking  some  trea- 
flonaUe  mmdHt  as  was  sworn  by  some  of  those 
evidsnees.  Now  you  must  know,  this  Wilson 
wn  the  gentleman  whom  his  lordship  tntrusted 
to  attend  the  council  when  his  papers  were 
looked  over,  and  Uke  kxrny  those  which  were 
retunied,  and  indorse  the  rest  with  his  own 
jyaiie;  and  that  the  paper  said  tebe  found  m 
the  earl's  closet,  purporting  an  Association,  was 
not  indorsed  by  him. 

^*  In  the  mean  time,  notwithstanding  they 
had  abundance  of  witnesses,  yet  they  desired, 
to  have  some  whsee  port  and  figure  in  tha 
world  might  procure  them  the  greater  credit, 
and  liiereby  render  tliem  the  more  capable  of 
accompIisluDg  their  end  in  the  earPs  ruin;  an(L 
as  they  imagined,  fortune  offered  them  tbo 
most  likely  and  favouralile  opportunity  that 
could  possibly  be  desired  or  wished  for,  by  tha 
foyowiog  accident    <:^aotaia  Henry  Wukin- 
soB,  a  gentleman  that  had  alvmys  espoused  the 
royal  interest,  ami  had  hazarded  his  life,  and 
impaired  his  estate  in  tlie  service  of  hii»  prince, 
having  a  desire  to  settle  in  the  island  of  Caro* 
Una,  applied  himself  to  the  proprietors  for  an  ' 
employment  in  that  country  ;    and  had,  upon 
the  account  of  his  tojalty  to  his  majesty,  a 
promise  made  him  of  beitig  employed  as  go- 
*temor  under  tlie  proprietors  by  his  lordship, 
who  was  one  of  the  chief  proprietors,  to  whom 
upon  the  account  of  his  great  judgment  and 
discretion,  tlie  rest  had  committed  the  whola 
management.     Hie  captain  having  obtained 
tte  promise,  faired  two  ships  to  convey  him* 
sett' and  femily,  and  what  other  persons  were  tn 
go  Math  him  thither,  whereof  one  of  them  waa 
a  relation  of  mine.     Upon  this,  oneBooA,  m 
person  well  bom,  but  by  his  wicked  and  ptt>fli- 
sate  lUe,  had  wasted  his  patrimony,  lost  stt 
bis  employmentB,  and  rendered  himself  rery 
indigent  and  neoe8sit4nis,  applied  hunself  to  tfaa 
captain,  desired  to  go  with  him  ta  Carolina  ; 
and  withal  prefixed  a  time  for  coming  on 
hoard,  and  engaged  to  bring  with  him  about  six- 
teen servants  or  upwards.     This  was  easily 
promised,  but  not  so  easily  performed :  serranis 
and  companions  enough  he  might  hare  had| 
who  had,  tike  himself,  reduced  themselves  to 
poverty  and  distress,  and  would  for  that  reason 
have  been  glad  of  such  an  opportunity  of  being 
freed  frsin  the  scum  and  contempt  of  their  ac- 
quaintance, and  the  dread  of  agaot :  but  howto 
pay  for  their  uassage,or  employ  them  when  th^ 
came  there,  ne  knew  no  more  than  the  man  m 
the  moon.    But  a^ter  a  httie  consideration,  ho 
resolved  of  the  following  adventure  to  supply 
that  diffieultr :  he  first  forged  letters,  as  direct- 
ed to  him  irom  poraonr  of  qi3alH;|r,  d^sriny 


f .  ^  Thathcmsed  great  endeaw>m  Io  possess 

*  the  |M0|^  .that  bis  majesty  was  a  papiat,  and 
"*  deacned  la  introduce  popery  and  arbitrary 
^  power  ;.and  to  that  end  had  proonoted  several 
■^jieditiqna  and  treasonable  libels  against  his 

*  majesty's  person  and  government,  purposely 
« to  faring  his  maiesty  into  an  odium  and  con- 

*  Sempt  with  fais  loving'  subjects. 

3.  *•  Tint  he  endeavoured  to  levy  war  against 
^  the  imiff ,  both  in  England  and  Ireland,  and 
'  >  bring  .blood-shed  and  confinion  upon  his  ma- 
'*je9ty'a  good  people,  mdor  pretence  of  prose- 

*  outukgme  Popish  fHot,  and  preserving  the 
^•prole8tBnirBligian,the  liberty  and  property 
^  of  4he  snbject,  as  he  and  his  confederates  have 

*  done  in  the  late  rebelhon. 

4.  *  TkuiX  he   endeavoured  to  render  the 

*  ckiirsh  of  England  as  ridictilous  as  popery, 
'*  and  defamed  all  his  majesty's  officers  bom 

*  by  land  and  aea,  and  all  others,  who  out  of  a 

*  due  sense  ofloyalty  adhere  to  the  crown,  stiU 
'  ing  them  lories,  taotivies,  mascpieraders,  Sec, 
^  purposely  to  frighten  them  from  their  duty, 

*  and  wean  them  from  their  sovereign,  to  ad- 
•*  here  to  him  and  his  fiiction. 

5. '  That  be  countenanced,  harboured,  and 
^(lilted  persons  to  swear  against  the  queen,  and 
^  his  jro^al  highness. 

6.  *  'iHiat  he  procured  several  snras  of  money 
^  to  be  raised  and  collected  to  carry  on  those 
'  most  -abominable  designs.' 

^^'And  to  represent  him  as  monstroosly  un- 
<\atural  and  bloody  as  themselves;  and  render 
himhatelul  and  detestable  to  all  men  who  would 
ibesohnnnleBB  as  loheK«ve4he  silly  and  ridim- 
•lons  shaaBB  ;  the  artioler  adds  in  ^m  do^e  of 
his  libel,  this  strange  and  improbable  redom- 
aiitado,  that  when  the  sengeant  at  arms  ap- 
«rehonlM  him,  he  desired  mm  to  eat  sometlting 
beferefae  appearedbeforeth^king  and  council ; 
.whenupon,  aays  the  libeller,  his  lordship  im- 
tawersd,  *  I  have  no  alomach  to  eat  unless  I 
^ouldflpetaroastod  Irishman/ 

<**  The  8enions  of  the  Peace  for  London  and 
•BiiddleseK  beginning  on  the  Wednesday  follow- 
•{ng.be  fvesented  a  petition  to  the  eeurt,  desh^ 
«inff  to  bo  hrooffhl  to  a  speedy  trial,  or  else  ad- 
mitted to  bad.    Upon  the  8th  Stephen  Cot- 
ledge  had  an  indictment  presented  against  him 
4o  the  i^nuid  Jury,  who  were  all  of  them  soh- 
stantiai  men  ;   and  after  having  heard  all  that 
«couldbe  said  «n  both  sides,  they  returned  an 
IgnomouM  upon  the  bill :  but  being  removed 
to  Onford,  and  ivied  there,  was  found  guilty, 
tond  was  aOoosdingly  condemned  and  executed ; 
Aod  jt  thiffod  paper  presented  and  pabli^ibcd  by 
.one1%onip6on  a  printer,  andsuppose<l  to  be 
ivrit  by  some  Jesnit,  who  are  always  so  good 
•atinff anting  oi^  shams,  eaiiedj^his  last  speech, 
whttseio  he  was  madn  to  eonfess  all  thnt  he  was 
.chaignd  with,  although  it  afterwards  appeared 
that  he  aboolntely  &nied  he  was  any  way 
'CuiHy,  afficming   his  innocency  to  his  last 
.breath.     August  SI,    his  lordship  presented 
another  petition  to  the  jn^ea  at  the  sessions  at 
the  OldrBailey,    daurinir  Unit  be  might  be 
.aithor  feoedor  bafliad,  pnnnunit  to  tha  act  of 


otfaetBtif  fab  jnwingin,  a^  fasfia^liad  two 
ships  lie  sokuggstfaia  own  chargca  to  attend 
than,  had  thereby  oontrated  aone  dsbli,  lor 
which  he  was  arrested,  aad  his  sfaop  and  goods 
seized  oo.  When  he  was  firat  arreslad  he  vsa 
sent  to  the  Compter,  hut  quickly  after  .renaoved 
himself  to  the  Kiiig't-b»Gh.  This  aeeidciil 
created  new  tfaoo^ts  «io  Booth's  wotkmg 
biain,  and  put  him  upon  a  new  project  for  die 
repairing  of  his  broken  fortunes,  aind  tba 
making  himself  amends  lor  his  late  disappoidl- 
ment  The  earl  ofShaftesbmy  oonmiitted  the 
other  day  to  the  Tower  for  high-treason,  and 
Wilkinson,  who  was  upon  his  comnendatiMi 
to  haFe  gone  deputy-ffoyeinor  of  Carolina,  in 
the  Ring's-bencn  for  debt  v  stfid  can  I 


to  get  no  ad?antage  thereby  ?  Yes,  in  spk^ht  of 
—         "  of  Bji 
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him  to  buy  them  aereral  rich  goods  of  nKreefa, 
drapers,  upbohtersrs,  dec,  and  then  he  went 
witn.  those  letters  to  some  tradesmen,  with 
whom  he  had  for  that  purpose  procured  some 
kind  of  acfjuaintance,  cdiews  them  the  letten, 
tells  thein,  if  they  would  use  him  well,  he  would 
.bay  the  goods  of  them :  you  shall,  says  he, 
have  your  money  as  soon  as  I  have  acquainted 
the  persons  that  I  have  bought  the  goras,  and 
can  receive  au  answer  Irom  them  again.    After 
this  manner  h^  went  to  Mr.  Halford  a  mercer 
in  the  Strand,  with  a  pretended  letter  from  the 
^y  Ogle,  now  duchess  of  Somerset ;  where- 
in he  was  ordenrf  to  buy  her  several  curi- 
ous flowered  silks,  and  other  rich  goods,  to  the 
value  of  between  two  and  three  hundred  pounds : 
that  Mr.  Halford  might  give  the  better  credit 
,to  the  business,  he  procured  the  gentleman's 
brother  to  go  with  him.  And  for  your  brother's 
aake.  Sir,  ^lid  he,  I  have  a  very  great  kindness 
for  you,  and  would  rather  you  should  take  my 
raon^  than  any  other  man  i    Adding,  that  he 
expected  shortly  to  be  steward  to  the  duke  of 
'NoifoUc,  and  then  he  w^rald  endeavour  tt>  pro- 
[  cure  him  the  custom  of  that  family.    But  sup* 
posing  the  shoo  to  be  too  pnbhc,  and  therefore 
not  sdfe  enough  to  treat  in,  he  invited  him  to 
the  Kings- Arais  tavern,  and  tliere  discoursed 
the  business.  I  have  not  all  the  goods  you  men- 
tion, in  my  shop,  says  Halford,  but  in  a  di\.y  or 
two  I  can  get  them  :  pray  do,  says  he.    Vou 
may  be  sure  Halford,  itpngining  he  had  gotten 
'a  brave  customer,  applied  himsdf  with  double 
diligence  to  procure  tne  goods  against  die  time 
appointed ;  but  the  meraiant  he  bought  them 
of  knowing  they  were  goods  he  did  not  usually 
deal  in,  especiauy  such  quantities,  he  adced  him 
who  they  were  for?  nhereunon  JSalford  told 
him  the  whole  stoiy.    You  Wd  best  have  a 
care  you  are  not  cheated,  says  he,  I  do  npt  like 
the  business ;  however,  you  may  do  as  you  find 
occasion.    At  the  time  appointed  he  came  to 
see  the  goods,  and  liked  them  very  well,  and 
intended  they  should  have  been  the  cheapest 
that  ever  he  bought.    But  Halford  being  tnns 
cautioned,  told  bun  the  goods  came  to  a  great 
deal  of  mofiey  ;  that  he  was  ayoung  beginner,' 
and  could  not  conveniently  trust  him  for  them  ; 
hut  if  he  would  pay  him  ready  money,  he 
would,  to  oblige  him,  sell  him  cheaper  than  he 
shoiild  buy  at  any  other  shop.  Sir,  said  Booth, 
1  am  content,  I  will  come  and  fetch  the  goods, 
and  pajr  you  readv  money ;  but  nev^  eame 
near  nun  more.    After  the  same  manner  he 
went  to  Mr.  John  Ridges  an  upholsterer,  who 
lives  in  St.  James's  near  St.  James's  house, 
and  hath  a  shop  likewise  in  Long-bme  in  the 
City;  buteameoifwith  the  like  success.    My 
desi^  of  brevity  will  not  permit  me  to  mention 
all  his  tricks  orthis  nktune,  no^  how  he  sanrod 
the  taylof  in  Field-bme. 

**  Inese  disappointmants  rendered  him  una- 
f>]e  to  perform  nis  promise  to  the  captain,  and 
'  vh6lly  diverted  his  thoughts  firom  Carolfoa, 
accounting  it  a  vain  thing  to  go  thither,  being 
thus  un1iappil;[  disappointed  of  his  cargo :  and 
the  Captam  bong  so  diaappointad  by  Gun  and 


tkte,  andmaujrre  aU  the  powers 
and  Hell,  I  wOl  attempt  it  ;  I  will  set  up  for 
an  evidence  mysdf,  and  will  so  manage  th^ 
matter,  that  I  will  procure  him  to  be  one  too  : 
his  poverty  and  loes,  and  the  sorrows  of  a 
gaol,  will  undoubtedly  dimose  him  to  a  oompM- 
ance  with  my  motion.  But  tfterein  the  mcr«- 
cena^y  wnetch  reckoned  without  his  host,  and 
found  himself  wofolly  deceived  in  the  idle  ima- 
gination that  every  man's  conscience  was  as 
much  vitiated  and  depraved  as  his  ow|i,  and 
would  adventure  upon  the  most  vile  and  abo- 
minable practices^  whatsoerer,  in  hope  thereby 
to  free  tnemsdves  from  those  pinclung  neeev- 
sities  which  they  were  involved  in  ^  and  by 
failing  in  that  enteipriae,  learned  the  true  dif* 
forence  between  being  impoverished  by  the 
want  of  soccess  in  trade  or  merchandize,  and 
the  being  undone  by  profuseness  and  debau- 
chmr. 

"  Before  he  adventured  to  address  himself  la 
the  captain  about  the  business,  he  sent  others 
to  brnk  the  matter  to  him,  relating  the  par- 
ticular circumstances  the  captain  waa  at  that 
time  under,  and  instruciiiig  him  how  to  behave 
themselves  towards  him.  Being  thus  in- 
structed, Octob.  8,  1081,  Baina  visited  the 
captain  in  the  King's  bendi,  where,  after  some 
compliments  and  preparatory  disodnrse,  to 
make  wny  fori  and  dispose  the  captain  to 
comply  with  what  he  had  to  oftr,  ne  pro- 
ceeded to  tell  him,  that  he  muot  needs  launr 
soniething'ofthe  earl  of  Shaftesbury's  design- 
against  the  king,  and  persuading  bun  to  dw- 
cover  it  to  him ;  and  promised  if  he  woidddo 
so^  he  would  -procure  him  a  pardon,  and  a 

Seat  reward.  The  captaui  answered,  He 
ew  nothing  by  his  lordsh^,  botthaf  he  was 
a  very  loyal  pewm.  So  soon  as  he  was  gone, 
the  captam  acquainted  migor  James  with  whsa 
Bains  had  offered :  and  the  m^r  presently 
took  his  pen  aAd  idk,  and  wrote  it  down  in  htf 
pocket-book.  Two  or  tiiree  days  after.  Booth 
adventured  to  tiy  his  own  fortune  ;  and  tiiat 
he  might  prove  more  soooeisfiil  than  his  .fore- 
runner, procured  leave  for  the  captain  to  go 
out  of  the  prison  to  Boolh'k  lodgmg  at  S&. 
W  eaver's  in  the  Rules,  where  they  entertained 
him  with  a  noble  and  splendid  treat ;  «id  aa- 
auredhim,  if  h^inmldteaaendniotagaiaat 
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the  ^,  he  dhp(!f1d  bav6  5007.  per  aon.  settled 
opon  hifh  and  hi>(  heirs  as  a  reVvard  ;  or  if  he 
liked  i^OOD/.  id  j'eady  mpney  better,  he  ^ho'uM 
have  $6  tfitK^h  paid  him  tjfown:  and  fimline 
him  i^till  lUitHictable,  they  persuaded  liis  \f'& 
to  Usfl  her  fot^re^  with  him,  and  endeavour  to 
pref  an  with  hint,  and  work  him  to  a  compli- 
ance with  li'hat  they  dedred,  telling  her,  she 
tni^ht  thereby  be  made  for  ever.  But  wheii 
all  thts^  and  many  other  contrivahcea  faileid 
them;  fhey  gave  in  an  inlbrmation  of  hig;b 
lieadcM  6^nfjt  him  to  tlie  king  and  council, 
by  iVh<&e  Order  he  was  brought  before  tliem, 
and  'straitty  examined  cooceraing  what  he 
knew  of  a  Plot  ag^ost  the  kinff,  and  to  have 
seized  on  his  persop  at  Oxforu.  The  captain 
persisted  it)  his  own  inbocency,  and  affirmed 
tie  knew  no  such  thing  by  the  ford  Shafl^iiry, 
or  ahy  othcfr.  *  ^en  Booth  swore  hi^^li  treason 
agaiiist  hu^i^  and  deposled  that '  Wilkiiison  was 
to  liave  been  captain  of  a  tropp  of  horse  con- 
sisting' of  6ftVmen,  which  were  to  be  em- 
plov't^'in^seizinn^  the  king  at  Oxford,  when  the 
partianient  sat  there:  anil  togaiathe  greater 
credit  to  hjs  oat)},  and  liiaLe  the  thing  more 

J>rbbable,  he  affirmed  himself  was  listed  under 
lim  as  one  of  them ;  al|houjvh  to  my  kJoow- 
ledge,  and  the  knowled^  oT  many  more,  the 
gentleman  at  thai  very  time  when  the  parlia- 
inet)t  met  at'  Oxford,  and  this  was  pretended 
to  be  dohC)  Was  busily  employed  ixit  tue  aibre- 
Mtid  affiuir  of  providing  for  his  voyage  to  Ca- 
rolina. 

,  *<  The  captaio,  iipon  this  deposition,  was 
committed  back  again  to  the  King'tk-xbench 
prisGih,  where  he  acquainted  the  major  with 
what  h^  passed  ai  the  council ;  ami  lie  writ 
that  down  likewise  as  he  had  done  the  rest.: 
and  the  captain  wilfiag  to  expose  the  vilhmy, 
,  and  ureveiit  the  miscbid*  of  \aM  merceuary 
hreatn,  published  «q  account  of  the  whole 
matter  to  the  world,  to  wi^ch  \  refer  the  reader 
Ibr  furth^satisfoctioBr    . 

^*  His  lordship  having  continued  in  the  Tower 
from  July,  till  the  latter,  end  of  November, 
without  obtaining  a  trif^,  his  majesTv  then 
issued  out  a  couimis^pn  of  Oyer  and  Termi- 
p^,  1$,  be  held  ^t  the  Old^Bail^  on  the  ?44h„. 
of^tbat  jQdojitU,  when  an  iAdictment  of  high 
treason  against  hisi  lordship  was  preferred  to 
the  Gx-apd-jury  summpoed  Upon  that  occasion, 
which  WS3  the  most  substiotiat  of  a^y  tBat 
had  been  inpwp  fpr  a  (ong  time  bttbre.  Th« 
Court  being  set,  and  the  jury  s\yorn,  the  wit- 
nesses gave  ip  the  Ji^  evidence  to  tbe  (pourt 
as  they  had  formerly  djone  ^P  ^e  council, 
^hey  ji^enerallv  swore  muc)b  to 'the  ^ame  pur- 

5 OSes  ^.and  tiooth  was  one  of  the  cbieieyi- 
ences,  who  decliiyeij  upon  <^th,,'  it|at^  carl 
told  l^iui,  that  he^  ^cf  otbera  hai}  considered 
With  themselves,  |t  was  necessary  Igir  them,  to 
have'guards  at  Oxford ;  and  thai  be  had  for 
that  r^>ason  pro vi<k<d  fifty  gentlemen,  and  had 
Intrujited  64itain  Tv Hkiusoa  w  ith  the  comniaod 
\aii4  .management  .of  them  y  that  he.  himself 
was  Jisted  as.bae  pf  th.ei^i,  ^et  could  name 
none  of  the  rest}  and  that  he  had  thereupon 
VOL.  Yin, 


bought  himself  a  very  good  slone-horse,  wltli 
othel:' accoutrumenls  for  the  said  service;  and 
that  eaptaiu  Wilkinson  promisetl  to  fumis^h  his 
man  with  a  hors^.  Now,  tlmt  the  v/orjd  may 
the  better  judge  of  the  truth  or  falseness  of 
what  this  man  swore  in  the  thee  of  so  great  an 
assembly,  and  from  thence  aigue  thevalidity 
of  the  other  eFklences,  1  have  transcribed  ver- 
batim an  advertisement,  which  was  thereupon 
published  the  ne.vt  week  in  Janeway's  Intelli- 
gence, Numl>er  05, 

*  Whereas  upon  Thursday  last,  an  in<Iict- 


e 
Booth 

*  was  pntduced  as  one  of  the  evidences,  who 
^  swore  in  open  Court,  that  captain  WiHf inson 

<  was  engage^,  with  the  said  earl  against  his 

<  majesty  and  the  government,  and  thait  the 
'  sud  captain  was  to  command  a  troop  of  horse 
*'  to  be  mounted  with  fifly  gentlemen,  ai^.d  flist 

*  the  said  3Ir.  Booth  bad  listed  hunself  as  one 

*  of  the  troop.    Also  the  said  Hr.  Boot^  made    • 
'  oath,  that  he  had  bought  himselJT^  good  stone- 

'  horse,  and  other  accoutrements  tor  the  said 

<  service,  and  captain  Wilkinson  was  to  furnish 

*  bis  man  with  a  horse. 

*  This  is  therefore  to  give  notice,  that  if  any 
'  otie   can  make  it  appear,  that   3L*.  JBooth 

*  bought  any  such  horse,  with  his  marks*  and 
*■  coiouri  and  who  he  bought  him  of  about 

<  March  iast,  or  that  he  had  any  sucli  horse 

*  within  that  time,  and  what  stable  he  was  kept 
*"  at,  shall  liave,  upon  ffood  proof  made  thereof 

*  to  the  said  eaptain  Wilkinson*  five  guineas. 

*  paid  bim  for  a  reward  of  his  pains. 

*  Also  if  any  perso*>  can  make  appear,  that 
'  the  said  captam  Wllkluson  hath  bought  or 

*  had  any  horse,  geldings  or  mare,  fbr  these 

*  two  years  last  past,  or  ever  bath  been  upon 

*  the  back  of  any  lor  the  same  space  of  time, 

*  saving  one  gelmag  which  he  borrowed  to  ride 

*  to  W  idiam,  when  the  meniLers  of  tlie  last  ^ 
^  parliament  .went   to  Oxford ;  ,or  that  ever 

^  captain  Wilkinson  hath  bi;eu  neareip  Oxibixf 
*"  these  20 years,  than  the  said  town  of  Wickam, 

*  upon  proof  thereof,  he  sliall  have  five  guineas 

*  for  his  reward.  '  Heney  Wii,kknso^,'  ^ 

*♦  tt  is  worthy^  ofeveiy  man's  consideration, 
that  this  washot  'delayed  till  the  thing  was  wnrn 
out  of  ml^4i  hull  pubhsbed  whilst  it  w,as  yet  hot  ' 
and  fresh  In  ev^-  man's  memory^  and  that 
therefore  if  ^ny.  ^nch  horse  had  been  obught  and 
kept  by  Booth,  either  the  person  wbo  soil  {dm, 
or  those  ^vho  were  presei^t  at  the  buying  of 
him,,  or  the  Itm-keeper  wher^  Ee  stoQd^  or  the 
ostler  that  looked  to  him,  ov  somepi^eoi:  other 
who.must  undoubtedly  have  seen,  him  ride,  or 
^l  least  the  person  to  whom  he  alber\i^'ards  sold 
hirn,  would  ceitainly,  cither  out  of  a  principle 
pflo^e  and  loj^ty  tohl^  majesty,  to  detect  the 
impudence  of  th^  captain  in  publishing  this,  de- 
claration, to  vindicate  the  honom:and  reputi^tion 
ofBooth,  to*  despite  the  earl  and  render liim  the 
more  guilty,  or  else  out  ,oi  lore  and  deaure  of 
the  five  guinea3^  hace  appeared  and,gi^Qn. evi- 
dence thereof.    The  sam«  wy  ^e '  said  of  th« 
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captain's  horse ;  and  therefore  it  muet  he  ffrant- 
ed,  that  neither  the  one  Dor  the  other  had  any 
horse  at  all :  and  if  so,  how  improbahle  a  story 
it  is,  that  the  obtain  should  conunand  a  troop 
of  horse,  when  at  that  same  time  he  had  not  a 
horse  to  ride  on,  nor  never  had  heen  in  twenty 
years  at  the  place  where  this  troop  was  to  be 
commanded. .  And  yet  upon  the  evidence  of 
Ihis  mau,  aad  others  pf  the  like  temper,  some 
menwoi^d  have  had  his  lordship  fonnd  guilty, 
and  convicted  of  no  less  crime  than  hicrb-trea- 
aon?  railing  againtt  and  vilifying  the  grand 
jury  fi>r  doing  otnerwise, 

*^  AAer  a  i\ili  hearing  of  all  that  the  witnesses 
had  to  say,  the  jury  Uiought  themselves  obliged 
lo  return  an  Ignoramus^  upon  the  bill ;  which 
occasioned  a  general  joy  and  satisfaction,  as 
.fibinly  appeared  by  the  many  bone-fires  which 
vere  that  night  made  almost  in  every  street, 
and  at  sever^  country  towns,  upon  hearing  the 
Mws  thereof. 

^  The  earl  being  thus  cleared  by  the  grand 
•jury,  Biove^  tP  be  dischanred,  but  could  not 
otoin  it  till  the  13th  of  February  ibUowing; 
and  tlien  both  he  and  several  others  who  were 
prisooera  upon  the  account  of  this  imaginary 
pJot,^  were  released.  And  having  thus  gaineJ 
his  liberty,  he  arrested  several  persons,  where- 
of seme  of  them  were  evidenoes  against  him,  in 
an  action  of  conspiracy,  and  one  Cradock  anti 
others  in  an  action  of  scandaluin  maguatum ; 
.but was  not  able  to  bring  any  «f  them  to  a  ti'ial. 
For  on  the  4th  of  May,  being  the  first  day  of 
'  the  term,  Cradoek,  tvlioee  ti-ialwas  expected  to 
be  brought,  on  first,  moved  by  his  counsel,  that 
the  tria)  might  not  be  in  liondon  or  Middlesex, 
but  in  some  other  county  \  H|ion  which  motion 
the  court  ordered,  Tliat  on  Friday  following 
the  earl  should  shew  cause,  whv  it  should  not 
be  tried  in  another  county.  Accordingly  his 
lordship  appeared  in  court  himself,  and  de- 
clared It  was  his  desire  to  have  it  u*ied  by  ah 
indifierent  jury,  but  only  desired  to  have  it  tried 
that  teiin  by  a  Middlesex  jury ;    asserting, 


that  an  indifierent  jury  mipcbt  aswdlbebttiC 
there,  as-  in  any  county  m  England.  On 
the  12th  the  like  motion  vraa  made  in  th* 
behalf  of  Graham:  whereupon  his  Jordship 
finding  he  could  not  have  it  tried  in  London, 
and  not  willing  it  should  be  tried  m  any 
other  count}',  in  regard  an  address  of  ^bor* 
reuce  against  a  certain  paper  said  to  be  founil 
in  his  lot'dship's  closet,  importing  an  aisocialioiiy 
was  preferred  in  most  counties ;  declared,  thmt 
since  he  could  not  have  the  undoubted  privilei^ 
of  a  peer,  to  lay  his  action  in  any  oouatjr 
in  England,  he  would  remit  it  at  presenty 
and  wait  till  he  had  a  better  o^portunfty  t» 
revive  it. 

*^  Afiter  this,  his  lordship  continued  at  his 
house  in  Aldersgate-street  until  the  NoTena- 
ber  following,  and  then  be  went  over  to  H<4- 
land.  The  seas  were  somewhat  tempestuous : 
and  some  who  went  over  in  company  with  tlie 
same  ship,  were  cast  away ;  but  the  providenoc 
of  God  ordered  that  to  save  his  life,  which  is 
oflen  the  loss  of  others ;  via.  an  unakiUiil  pilots 
who  being  not  well  acquainted  with  the  havisD,. 
and  withal  somewhat  timorous,  would  not 
be  persuaded  to  venture  in  till  be  had  a  oilnier 
sea.  As  soon  as  he  arrived,  and  was  known, 
he  was  visited  by  some  of  the  states,  and  otheca 
of  the  greatest  quality,  who  welcomed  him  iata 
that  country,  and  eongvatulated  his  having  a» 
happily  escaped  the  danger  of  the  seas. 

**  Tlieearl,  not  long  afler  his  arrival,  lodk 
a  spacious  house  in  Amsterdam,  where  ba  m* 
tended  to  reside  ;  he  was  to  pay  for  it  a  yearly 
rent  of  150/.  per  annum :  but  befiiro  Ite 
house  was  furnished  and  fitted  ^r  his  uw^ 
his  usual  distenaper,  the  gout,  seised  hin^ 
and  handled  him  with  g^reat  violenoe  for  aama 
days,  and  then  it  b^^n  to  wear  away,  aad  d» 
earl  was  indifierenti^  reoovered  ;  but  onddeidy 
and  une&'pectedly  returning  again,  and  pettiii^ 
into  his  stomach,  he  fell  into  a  dangerous  re» 
lapse,  which  proved  mortal,  and  ternunaled  im 
his  death.*' 


Heinarks  on  the  Earl  of  Shaftesbury's  Grand  Jury.     By  Sir  JoflH 
.  Hawles,  Solicitor  General  ia  the  Reign  of  William  III. 


THE  next  person*  questioned  was  the  earl 
iff  ShaAesbnry,  against  whotti  a  bill,  of  high- 


— „^  -^jlidy  given  ... 

court,  and  was  this;  Mr.  Biathwaite  swore  he 
found  the  papers  Aen  produced  in  a  velvet  bag 
in  the  great  trunk,  which  was  taken  by  Mr. 
Gwy nne  in  the  lor<l  Shaftesbury's  house.  Mr. 
Gwynne  swore  all  the  papers  in  the  velvet 
h»g,  when  he  delivered  them  to  Mr.  Blath- 
w;iite,  were  taken  by  him  in  the  lr>rd  Shafles- 
bury's   house:    sir    Lioline    Jenkins   swore, 

*  See  the  Remarks  at  the  end  of  Fitz-har- 
ris*B  and  Coliedge*s'Cases,  unity  pp.  43d,  7^$. 


the  paper  produced  was  the  naper  deihrered 
hkn  bvMr.  Biathwaite,  and  it  was  unalter- 
ed. Then  the  paper  was  reid,  the  efleot 
of  which  was  a  project  of  an  assocM^  signed 
by  no  nerson,  and  whose  hand-wtiting  it  was, 
none  knew.  John  Booth  swore,  Uiat  he  was 
engaged  to  captain  Wilkinson,  who  pretended 
to  have  a  commission  from  the  lord  l^iaftes* 
bury  and  scTeral  others  to  so  for  Carolina ;  he 
was  about  that  time  introduc^  into  the  earl's 
acqnaintancQ  hy  the  captain,  where  was  a  dk- 
course  about  Carolina  business ;  he  was  feur 
or  five  times  between  Cbmtmas  and  March, 
with  the  carl  and  the  ciptain :  that  the  captain 
told  him  he  was  to  command  50  men  to  be  the 
earrs  jpiard  at  Oxon,  and  would  bare  had  bin 
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«»be  •He:  That  if  tbe  long  did  not  eonsentto 
•erei-al  acts  of  parlftm^t  and  other  thio^, 
tbey  W3R«  to  pui^  the  g^anrds  and  court  of 
•wcral  persons ;  and  though  the  captain  told 
mm  chat  first,  afterwards  he  heard  the  eari  say 
the  aame  things,  partieolarly  about  a  wiJek  o^ 
ten  days  before  the  parliament  sat  at  Oxon,  he 
grave  some  intimation  of  this  to  Walter  Banes, 
and  then  writ  it  down,  and  sent  it  to  the  coun- 
cil sealed  in  a  corer.    Tnrbcrvile  swore,  that 
the  lord  Sbaftesbnry  said    abont    February, 
there  >iras  but  iitOe  good  to  be  done  with  the 
kin^  as  long  as  the  guards  were  about  him. 
9nKtti  testified  a  great  deal  of  discourse  between 
liim  and  the  lord  Shaftesbury  of  something  said 
reOecting  on  the  kmg ;  and  that  he  shouM  say, 
that  it  the  king  should  offer  any  violence  to  the 
l^Hiament  at  Oxford,  he  would  meet  with  a 
strong  opposition,  for  that  the  gentlemen  who 
€ame  out  of  the  country,  came  well  provided 
with  horse  ant  arms  to  oppose,  and  that  they 
might  lawftilly  do  it,  if  he  offered  any  riolen<4 
to  tb^m  whilst  they  sat.    Haynes  swore,  that 
the  earl  said  if  tlie  kin^  did  not  gire  Haynes 
his  pardon,  he  and  others  would  raise  die  king- 
Ami  against  htm ;  ^wt  Haynes  gave  the  earl 
an  exact  account  of  transactions  since  king 
Charles  the  First's  coming  to  the  crown,  and 
that  the  earl  said  the  duke  of  Buckingham  had 
as  much  right  to  the  crown  as  any  Stuart  in 
England.     John  Macnamarra  said,  thte  earl 
said,  the  king  was  Ponishly  aflected,  and  took 
the  same  methods  his  father  did,  which  brought 
his  father's  head  to  the  block,  and  they  would 
bring  his  thtthier ;  and  this  wa^  said  in  the  pre- 
sence of  Ivey,  and  he  thought  of  his  brother  ; 
andsaid,the  king  deserved  to  be  deposed  as  much 
as  king  Richard  the  Second.    Dehnis  Macna- 
marra likewise  testified  the  last  words,  and 
that  it  was  the  hitter  end  of  March,  or  begin- 
ning of  April.    Ivey  said,  the  earl  sakl,  if  the 
khig  denied  Haynes  a  pardon,  they  wouM  rise 
upon  him  and  Ibrce  him  to* give  one,  and  that 
tfanr  des^^Ded  to  depose  hhn  and  set  up  another 
in  Eis  stead.    Bernard  Dennis  said^  he  had  a 
ffreat  deal  of  discourse  widi  the  earl,  who  bid 
him  speak  to  his  friends  in  Ireland  to  be  in  a 
readbeas  to  assist  the  Commonwealth  of  Eog- 
hind,  fbr  ffaey  intended  to  have  Eii^lMid  aoder 
a  Commonwealth,  and  extirpate  tiie  king  and 
his  fbmilv. 

Then  the  court  told  the  jury  tbe  indiebnent 
was  grounded  on  the  statute  of  king  Charles 
the  ^$econd,  but  they  ought  to  oonsider  both  of 
that  statute,  as  also  the  9dth  of  Edward  3. 

The  question  is.  Whether  the  grand  jury 
ought  to  have  found  the  bill  on  this  evidence. 
First  it  ought  to  be  consider^,  what  the  duty 
of  a  grand  jury  is;  andl  think  it  is  not  what 
the  Chief  Justice  (shr  Pmikcis  Femberton,)  said, 
Id  consider  only  whether  there  be  probable 
ground  for  the  king  to  call  the  person  accused 
to  an  account,  jnuch  less  do  I  tliink  that  the 
fttson  of  flndiit^  a  biH  by  the  ^rtoid  jury  was 
ftrtha  hooanr  of  the  king,  or  decency  of  the 
matter,  lest  persons  accused  should  be  called 
ib  an  acooont  by  ^e  lottg  wheie  theie  k  fio 


kind  of  sospicioti  of  the  crime  eommitled  by 
them,  as  the  court  said^  (which  last  matter  was 
never  assigned  as  a  reason  of  findmg  a  btU  hy 
the  grand  jury  before)  but  I  take  the  reason  of 
a  grand  jurv  to  be  this,  that  no  man  for  a  capi- 
talmattcr  shall  ever  be  questioned  by  the  king, 
unless  a  grand  jury  take  it  on  their  oaths  that 
they  believe  the  matter  of  the  accusation  true  ; 
I  put  an  emphasis  on  the  words  questioned  by 
the  king. 

It  is  true,  it  is  generally  said  that  thebtisw 
ness  of  a  grand  jury,  in  capital  matters,  is  tit 
fmorem  vUa;  but  that  taken  simply  is  not 
truey'fbr  then  what  reason  can  be  assigned 
why  a  man  shall  be  arrai^ed  on  an  appeal  of 
murder,  robbery,  or  the  like,  whitih  touchei 
his  fife,  as  much  as  an  imfictment  of  rhosO 
crimes,    without  having  the  matter  of  the 
appeal  first  found  to  be  true  by  a  grand  jury.? 
But  the  true  reason  of  ti  grand  juiy  is  die  vast 
inequality  of*  the  plaintiff  and  defendant,  which 
in  an  inmctosent  is  always  between  the  king 
and  bis  subjects ;  and  that  doth  not  hold  in  an 
appeal,  which  is  always  between  BBb|ect  and 
subject:    and  therefore  the  law  in   an   inr 
dictment   hath  given  a  privilege  to  the  de* 
fendant,  which  it  hath  done  in  no  other  prose- 
eutiott,  00  purpose,  if  it  were  possible,  to  maka 
them  equal  in  the  prosecutions  and  defence;, 
that  e^iial  justice  may  be  done  between  both. 
It  considera  the  judges,  witnesses,  and  juiy  are 
more  likely  to  be  infiuenoed  by  the  king  thaa 
the  defendant;    the  judges  as  having  been 
made  by  him,  and  as  it  is  in  his  power  to  turfi 
them  out,  punish,  or  prefer,  or  reward  them 
higher ;  and  though  tnere  are  tio  just  causes 
for  them  to  strain  the  law,  yet  th^re  are  such 
causes,  which  in  all  ages  nave  t^en  plaoe^ 
and  p^robably  always  will.    This  was  the  reason 
of  running  prerogathreso  high  m  the  iudgment 
of  high-treason  before  the  stat.  of  £d.  S,  that 
no  man,  as  that  statute  says,  knew  what  waa 
not  hi^h-treason :  This  was  the  reason  of  ex* 
poundmg  that  statute  oileulimes  between  the 
making  of  it,  uid  the  making  of  the  statute  of 
queen  Mary,  that  people  were  at- as  great  a 
loss,  till  the  last  statute,  as  th^  were  befbre 
the  making  of  the  fhrst ;  and  emi  since  the 
statute  of  queen  Mary,  the  expositwn  on  tha 
statute  of  fid.  S,  has'boen  so  extravagant  an4 
various,  that  people  are  at  this  davas  aouch  at 
a  loss  to  know  what  is  not  hwh-treason,  as 
they  were  befbre  the  statute  of  Ed.  8,    Nor 
was  it,  nor  is  it,  possible,  but  that  the  great 
power  of  eupiohbig,   honouring,  rawarSiDfl^ 
and  punishing  fc^ged  in  Uie  king,  always  had, 
and  yet  must  nave  an  infiuenee  on  the  witncssoa 
and  jury ;  and  therefore  it  is  that  the  law  has 
ordered,  fliat  at  .the  king's  prooecutioB,  no  man 
shall  be  crionnally  questioned,  unless  a  grand 
jury,  upon  tlittr  own  knowledge,  or  upoa 
the  evidence  given  them,  shall  give  a  ver»    . 
diet,  that  they  resJIy  belisfve  jthe  aocusatiim 
is  true. 

I  own,  of  late  dayi,  Aey  have  saidthe  duty 
of  the  gtand  jury  is  to  find,  whethor.tbe  accu- 
saetion  be  prababb  or  no.    But  4iat  spying  if 
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M'arraoted  by  no  positive  law,  or  anciaitaatliD- 
rity ;  and  therefore  the  duty  of  tbe-graiid  juiy 
must  be  founiied  in  the  oath  adminktered  to 
them,  wliich  is  as  strict  as  the  oath  adminis- 
tered to  the  j^tit  jnry :  and  to  say  the  troth, 
the  verdict  of  the  petit  jury  take«  credit  from 
the  verdict  of  tbeffrand  jury  ;  which  is  not  only 
the  reason  ot*the  oiiferenoe  in  the  names  of  the 
two  juries,  but  is  likewise  the  reasun  why  an 
attaint  for  a  false  verdict  doth  not  lie  against  a 
petit  jury. 

The  <mth  of  the  gfrand  jury,  is,  *  To  present 

*  the  truth,  the  whole  truth,  and  notbuig  but 

*  the  truth :'  The  oath  of  the  petit  j^ry  is, 
^  well  and  truly  to  try,  and  true  deliverance 

*  make,  between  the  King  and  the  prisoner  at 

*  the  bar,  &c.'  which  signifies  the  same  thing 
as  to  present  the  truth,  dec.  It  is  true,  some 
reasons  have  been  oifered,  which,  if  consider- 
<*cL  are  words  without  sense ;  as  that  the  pre- 
sentment of  the  grand  jury  is  but  in  order  to 
bring  the  prisoner  to  his  trud,  and  he  not  be- 
fore the  grand  jury  to  make  his  defence  him- 
self: but  that  can  be  no  reason  why  probabili- 
ties should  satisfy  the  jury,  because  it  doth  not 
answer  the  design  of  thelaw,  whidi  will  have 
a  man  convicted  by  the  positive  oaths  of  two 
juries,  consisting  oV  more  than  twenty  fbur,  in 
ail  indictments. 

.  Next,  why  is  a  gfrand  jury  composed  of 
more  substantial  and  understanding  men  than 
a  petit  jury,  if  their  business  be  mere  formality, 
or  a  matter  of  less  weight  than  the  business  of 
a  petit  jury  ?  In  the  last  place,  why  less  evi- 
dence is  required  to  convict  a  man  in  his  ab- 
jsence,  than  is  required  to  convict  him  if  pre- 
sent ?  It  is  far  from  an  argument,  that  less 
evideiice  is  required  to  convict  one  if  absent, 
^ao  if  present,  that  it  seems  to  me  that  more 
.evidence  should  be  required-  to  do  it.  Men 
may,  and  oil$n  do  make  very  fair  stories  in  the 
absence  of  a  person  accused,  tluit  when  present, . 
be  easily  answers ;  and  there  bein^  no  positive 
law  for  the  direction  of  a  ^rand  jury  m  that 
inatter,  a  grand  juryman  is  excusable,  nay, 
it  is  his  duty  to  give  a  verdict  accordioc'  to  the 
|>hiin  undeiBtan£ng  of  the  words  of  his  oath, 
which  is  to  present  tlie  truth,  as  far  as  he  is  oon- 
jrincedofit;  and  that  truth  jnust  be  found  ac- 
eordii^  to  lus  knowledge,  or  as  it  is  represented 
to  him  by  viitnesses. 

;  And  as  for  the  witnesses,  4hey  must  be  per- 
flons  of  credit ;  and  all  persons  are  supposed  to 
be  90,  unlets  the  grand  lury  know  the  contrary, 
or  have  been  so  credibly  informed.  It  is  true, 
a  grand  jury  ought  not  to  believe  coffee-house 
stories,  or  light  stories ;  but  common  fame  by 
credible  persons,  which  is  Vox  FopuU^  oug]it 
to  pr^udice  them  a^nst  a  vritneas,  so  as  to 
fiiwelieve  him :  and  it  is  no  answer  to  say,  as 
the  Chief  Justice  in  this  case  said,  that  the 
credibility  of  the  witness  is  not  to  be  considered 
by  the  grand  jury,  because  the  king  is  not 
present  to  defend  the  credit  4^ his  witnesses: 
thon^  the  ftet  in  that  case  was  not  true,  for 
the  king's  attorney,  solicitor  and  counsel  were 
pniMiit,  and  Ithisk  the  king  is  no  otherwise 


■resent  at  any  crimbal  prowcalkm  ;  and  tli# 
jory  knew  by  Co&edga's  trial,  and  by  Wil- 
kinson's depositions  before  the  king,  tbat  tli« 
evidence  of  aU  the  witnesses  produoMl,  except 
what  were  to  the  paper,  was  questioned,  but 
even  that  was  afterwards  quitted  by  the  court, 
when  it  would  not  be  swaftowed  by  the  grand 
iury:  for  afWrwards  the  court  told  them,  that 
if  they  of  their  own  knowledge  knew  any  thing 
against  the  witnesses,  they  might  consider  of 
it,  but  not  of  what  they  were  credibly  informed 
by  others.  And,  besides  the  credibility  of  the 
witnesses,  the  possibiUty  or  probability  of  the 
tiling  sworn  is  to  be  considered  by  the  grand 
jury ;  an  impossible  thing  they  ought  not  to 
believe,  though  sworn  to  by  never  so  many 
credible  witnesses,  and  a  very  improbable  thing 
tliey  cannot  positively  on  their  oaths  swear  they 
believe. 

And  not  only  the'  (act,  but  what  the  crime 
ofthefactalledgedin  the  Bill  of  Indtctment, 
the  jfrand  jury,  as  far  as  they  are  capable  of 
judging  matter  of  law,  ought  to  consider ;  so 
they  were  told  in  the  charge  ^ven  tiiem.  It 
is  true,  if  they  were  ignorant  in  the  law,  and 
the  court  in  their  du^ertions  misled  them,  as  if 
the  court  should  tell  them  stealing  a  horse  is 
high-treason,  and  the  grand  jury  find  it  ac- 
cordingly, it  is  excusable  in  the  grand  jury, 
though  punishable  in  the  court.  But  wrong 
directions  by  the  court,  in  finding  a  fact 
where  there  is  no  evidence,  do  not  excuse  the 
jury. 

Now,  to  examine  the  inatter  in  hand  by  these 
rules,  pould  any  person  who  knew  my  lord 
Shaftesbury,  or  that  had  heard  of,  or  beUeved 
his  character  tobe  what  it  was,  believe  that  it  was 
possible  for  him  to  discourse  with  the  witnesses 
at  the  rate  they  swore,  to  some  of  them  at  the 
first,  to  others  of  them  the  second  time  he  saw 
them ;  to  disoourK  of  matters  of  policy  with 
Booth  at  one  time,  and  afterwards  with 
Uaynes,  and  afterwards  wiidi  Maonamana, 
feUows  of  so  little  sense,  that  he  woold^  have 
been  ashaiped  to  have  entertained  them  in  the 
meanest ,  office  about  him ;  and  yet,  as  they 
pretended,  he  makes  tibiem  his  nrivadoes  in  the 
secret,  of  not  so  much  what  he  would  have 
had  tliem,  but  of  what  he  intended  kimsdf 
to  do? 

Who  could  befieve  any  thing  Tiubervile, 
Smith,  or  Haynes  shoidd  say,  where  there  was 
so  much  of  their  fakhood,  and  of  their  designs 
to  swear  falsly,  proved  against  them  in  Col- 
ledge's  trial ;  Or  of  Ivey,  and  the  three  Mac- 
namarra's  after  that  tnal,  who  though  they 
were  not  produced  at  it,  because  the  king^ 
counsel  by  Ccdledge's  notes  saw  he  was  able  to 
falsify  them,  yet  some  witnesses  in  that  trial 
proved  their  design  of  swearing  falsly  ? 

Who  could  beSeve  Booth'*  story  of  listtqg 
so  many  men  under  Wilkinson,  lo  be  at  my 
lord  SRu^tesbury's  dispose  at  Oxon,  after  Co{- 
ledge's  trial,  ar^i  afto  what  WiUdnson  had  tea- 
tifiM  to  the  king  and  council,  though  not  thm 
proved  to  the  giand-jory  ? 

A  judge  iMeedciiuiottakc  notkeofa&j 
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thin^  not  prored  (thougfh  he  may  and  ought  to 
.be  a  witneflB,  if  he  knew  any  thin^  nKUerial  of 
the  matter  tried  before  him  and  others) ;  but  a 
grand-jury  may  take  notice  of  any  tnin^  they 
know  or  beliere  The  passages  at  Coiiedge's 
trial  were  pretty  notorious,  being  authenticaily 
pnblished  by  Fra.  North,  and  the  examination 
of  Wilkinson  by  as  authentic  a  paper. 

It  was  unaccountable,  that  the  witnesses  con- 
cealed wliat  they  heard  tlic  earl  upeak  so  long, 
of  which  none  of  them  pretended  to  ^ve  any 
reason  ;  nor  was  it  any  excuse  to  those  who 
signal  a  petition  to  the  city,  in  which  they 
ang^estea  they  were  tempted  to  swear  againnt 
their  consciences,  to  say  they  knew  not  what 
was  in  tlie  petition :  He  that  sets  his  hand  to  a 
thing  as  if  he  assented  to  it,  but  doth  not,  is  a 
man  of  falshood.  Suppose  one  sets  his  hand 
to  a  bond,  said  to  be  sealed  and  delivered,  not  hav- 
ing seen  it  sealed  and  delivered,  is  not  he  guilty 
of  little  less  than  forgery  ?  But  admitting  those 
\?itnesses  had  sworn  truth,  yet  the  jury  ought 
not  to  have  found  the  bill ;  for  they  ought  to 
find  the  bill  true  according  to  all  the  material 
^circumstances  of  it,  as  well  as  the  substance  of 
it,  which  was  High-treason.  One  material  cir- 
cumstance of  it  was,  that  it  was  said  to  be 
Ifigh-treason  within  the  statute  of  Charles  2. 
And  tliat  made  another  circumstance  of  the 
indictment  material,  which  was  the  time  when 
tliat  treason  was  oommitted  ;  because  by  that 
statute  the  prosecutions  of  treason  on  that  sta- 
tute ought  to  be  within  six  months  after  it  is 
committed,  and  the  indictment  ought  to  be 
within  three  months  after  the  prosecution  ;  and 
he  being  imprisoned  in  July,  and  the  bill  sug- 
gesting that  the  supposed  treason  was  committed 
the  ]8th  of  Marcn  before,  and  divers  other 
times,  both  before  and  aAer,  which  might  be 
interpreted  to  have  been  after  the  priboner^s 
commitment ;  had  the  jury  found  tlie  bill  as 
laid,  they  had  found  the  treason  to  have  been 
committed,  not  only  within  the  time  the  prose* 
cution  by  that  statute  ought  to  be,  but  also  with- 
in the  time  the  indictment  ought  to  have  been 
preferred  ;  whereas  in  truth  the  eaii  had  been 
imprisoned  above  three  months  before  the  in- 
dictment preferred,  and  there  was 'no  evidence 
of  any  treason  committed  by  him  after  his  im- 
prisonment, and  therefore  the  finding  the  bill 
as  laid  had  been  injurious,  to  bring  a  man  in 
que^ion  for  his  life  on  that  statute,  whereas  by 
)aw  he  ought  not  to  have  been. 

For  it  Has  resolved  in  Colledge's  case,  that 
the  prosecution  for  treason  on  that  statute 
eugbtto  be  within  SLY  months,  and  the  indict- 
ment within  three  months,  though  the  court 


was  of  another  opinion  in  the  lord  Russel's 
trial. 

^ndthat  this  indictment  w^  on  that  statute, 
was  expressly  said  to  the  g^nd  jury,  and  upon 
good  reason ;  for  the  court  in  Uieir  charge 
said,  that  the  intention  of*  levying  war,  or  de- 
signing to  imprison  the  king,  ivas  not  tieason, 
till  the  statute  of  Charies  the  Second ;  though 
in  the  lord  RussePs  trial  it  was  held  to  be  trea- 
son by  the  statute  of  fidw.  ^,  and  therefore  the 
time  of  tlie  treason  committed  was  material  to 
be  found  by  the  jur}'. 

As  for  the  writing  found  in  the  earPs  study, 
it  was  no  nuinner  of  evidence  of  treason,  acl- 
mitting  what  the  witnesses  swore  as  to  tht  find- 
ing it  to  be  true ;  because  it  was  not  provp<l 
that  it  was  prosecuted  or  composed  by  the  earl 
of  tSliaftesbury,  or  by  his  order,  and  that  piece 
of  evidence  was  in  that  particular  a  mere  ori- 
ginal. 

In  Fitzl  I  arrises  case,  it  was  proved  the  libel 
was  composed  by  his  direction  ;  Cokmel  Sid- 
ney's book  was  proved  to  be  hke  his  hand ;  it 
was  pretended  that  Colledgc  said  he  was  the 
antlior  of  the  Ilaroe-Shew,  and  no  example  of 
this  evidence  was  ever  made  use  of  before. 

Neither  was  it  evidence  of  treason  as  to  the 
matter,  ff)r  there  was  not  one  word  against  the 
present  king,  but  his  successor,  if  he  should  be 
such  a  person. 

It  is  true,  one  of  the  king's  counsel  said  that 
one  passage  iu  it  was  that  they  would  join  to  de- 
stroy the  mercenary  forces  about  London,  and 
thence  inferred  it  vias  doivnright  levying  war 
against  the  king  and  his  guanis ;  whereas  t^ere  is 
not  any  such  word  or  thing  in  the  paper  as  he 
pretended  to  cite :  and  if  it  had  been  in  the  pa- 
per, it  would  have  been  but  evidence  of  a  treason 
within  the  statute  of  the  late  king.  And  then 
the  time  of  wri^ng  it  ought  to  have  appeared  ; 
and  if  that  had  been  cleared,  yet  for  the  above 
reasons  it  was  no  evidence :  and  the  grand-jury, 
though  some  of  them  afterwar<ls  smarted  for 
it  upon  otiier  pretences,  did  like  honest  under- 
standing gentlemen  ;  and  had  they  done  other- 
wise, to  avoid  the  ignominy  of  being  called, 
though  in  truth  it  was  an  honour  to  be,  an 
Ignoramus  jury,  they  had  justly  deserved  the 
reproach  which  since  have  lighted  on  other 
juries,  such  as  Mr.  Cornish's,  and  the  like'. 
And  having  spoken  of  this  Ignoriimusjury,  for 
which,  two  of  them,  if  not  more,  were  after- 
wards upon  ether  pretences  severely  handled ; 
I  think  fit  to  say  something  ot  the  sufferings 
of  one,  for  being  in  a  preceding  Ignoramus 
jury,  because  it  was  a  mere  novelty;  and  that 
was  Mr,  Wilmer. 
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284.  The  Trial  of  the  Earl  of  Argyle,*  in  Scotland,  for  Treason  : 

S3  CharlUs  11.  A.D.  1681. 


[The  Aeommt  of  thift Trial  published  in  tbrmer 
Editiopc  appears, to  have  been  extracted 
from  «<  The  CASE  of  the  Earl  of  AR- 
"  GYLE :  or,  an  exact  and  full  Account  of 
*<  fait  Trial,  £sca{*e,  and  Sentence.  As 
*^  likewise  a  I^elatioa  of  several  DIatters  of 
**  Fact,  for  better  clearing  of  the  said  Case : ' ' 
contained  'in  a  volume,  entitled,  ^*  State 
Tracts,  being'  a  further  CoUection,  ^!^;c. 
firoin  the  year  1660  to  1689*''  published 
m  London  in  1692 ;  which  C'ase  I  con- 
jecture was  written  by  sir  James  Stewart 
(See  4  Laihg''s  History  of  Scotland,  119, 
edition  of  1804).  The  Introduction  to  this 
**  Case"  is  as  tollows : 


(( 


f  Sir; 


EoraBURGn,  May  30, 1683. 


•*  Tlie  Case  of  the  late  earl  of  Ar/jyle,  which, 
even  before  the  process  led  against  him,  you 

*  He  was  the  son  of  Archibald  marquis  of 
Argyle,  who  at  Scone,  in  theyear  1660,  placed 
the  crown  upon  the  head  of  Charles  the  2nd, 
atod  who,  as  Laing  expresses  it,  had  reason 
aftenvards  to  complain  tliat  his  own  head  was 
the  ungenerous  I'orfeit  [See  the  proceedings 
against  him,  a.  d.  1661,  vol.  5,  p.  1369,  of 
this  Collection ;  in  the  Note  to  which,  p.  1372, 
refei*ence  is  by  an  error  of  the  press  made  to 
p.  $47  instead  of  p.  437,  of  the  3rJ  volume  of 
Lang's  Histoiy  of  Scotland.] 

«  The  main  business  of  this  parliament  was 
the'  act  concerning  the  new  test  that  was  pro- 
posed. It  had  been  promised  in  the  beginning 
of  the  session,  that  as  soon  as  an  act  for  main- 
taining the  succession  should  pass  they  should 
hare  all  the  security  that  they  could  desire  for 
the  Protestaut  religioci.  So,  many  zealous  men 
began  to  call  ibr  some  more  effectual  security 
for  their  religion :  upon  which  a  test  was  pro- 
posed for  aU  that  should  be  capable  of  any 
office  in  church  or  state,  or  of  decting  or  being 
elected  members  of  parliament,  UMt  they 
should  adhere  fumly  to  the  Plrotestant  reli- 
gion ;  to  which  the  court  party  added,  the 
condemning  of  all  resistance  in  any  sort,  or 
trader  any  pretence,  the  renouncing  "the  Cove- 
inmt,  ana  an  obligation  to  defend  m  the  king's 
lights  and  prerogatives,  and  that  they  should 
never  meet  to  ti-eat  of  any  matter  civil  or  ec- 
clesiastical but  by  the  kmg's  permission,  and 
never  endeavour  any  alteration  in  the  gowm- 
ment  in  church  or  state:  and  they  were  to 
•wear  all  tbis  according  to  the  literal  sense  of 
the  words*  The  test  was  thus  loaded  at  first 
to  make  the  other  side  grow  weaiy  of  the  mo- 
tion and  let  it  fall,  which  they  would  willingly 
have  done.  But  the  duke  was  made  to  appre- 
hend,  that  he  would  find  such  a  test  as  this 
pfOTe  much  for  his  service :  so  it  seems,  that 
^ilkie  of  the  Piotestaat  religion  was  forgiven 


<( 


was  earnest  to  know,  was  at  first,  I  thousht^ 
so  plain,  that  I  needed  not,  and  grew  aner- 
wards   so   exceedinc^fy  mysterious,  that  I 
could  not,  for  some  time,  give  you  so  perfect 
en  account  of  if,  as  I  wished  :  but  this  tiiue 
being  still  no  less  proper,  the  exactness  of  my 
narrative  will,  I  hope,  excuse  all  delays. 
The  design  ag'ain.^  him  being  now  so  cfear, 
and  the  grounds  founded  on  so  slender,  Ulat 
to  satisfy  all  unbiassed  persons  of  his  inte- 
grity, ihere  needs  no  more,  but  barely  to  re- 
present   matter   of  fact ;    I  should  think 
shame  to  spend  so  many  words,  cither  on  ar- 
guments,   or  relation,  were  it  not  lest  to 
strangers  some  myst-iTy  might  still  be  8us« 
peetcd  to  remain  concealed  :  and  therefore 
to  make  plain  what  tli^y  can  hardly  believe;, 
though  we  clearly  see  it. 
At  his  royal  highnesses  arrival  in  Scotland,  the 
earl  was  one  of  the  first  to  wait  upon  hini^ 


for  the  service  that  vas  expected  from  the  other 
parts  of  the  test.    There  was  a  hot  debate  upon 
the  imposing  it  on  all  that  might  elect  or  he 
elected  members  of  parliament :  it  was  said, 
that  was  the  most  essential  of  all  the  privik^ges 
of  the  subjects,  therefore  they  ought  not  to  be 
limited  in  it.    The  bishops  were  earnest  for 
this,  which  they  thought  would  secure  them 
for  ever  from  a  Presbyterian  parliament.    It 
was  carried  in  the  vote :  And  that  made  many 
of  the  court  more  zealous  than  ever  for  car- 
rying through  the  acf.    Some  proposed  that 
tuere  should  be  two  tests :  One  for  papistts  with 
higher  incapacities  :  And  another  tor  presby- 
terians  with  milder  censures.    But  that  }vas  re- 
jected with  much  scorn,   some  making  theur 
court   by    saying,  they  were  more  in  danger 
from  the  presby terians  than  from  the  papists  : 
And  it  was  reported  that  Paterson  tbeii  bishop 
of  Edinbui|^h,    said    to  the   Duke,  that  he 
thought  the  two  religions,  popish  and  pro* 
testant,  wei*e  so  equally  stated  in  his  mind,  that 
a  feiv  grains  of  loyalty  in  which  the  protec- 
tants had  the  better  of  the  papists  turned  the 
balance  with  him.    Another  clause  in  the  bill 
was  lialde  to  great  objections ;  all  the  royal 
family  were  excepted  out  of  it. '  Lord  Argyle 
spoke  zealously  againsttbis :  He  s^,  the  only 
danger  we  could  aporehend  as  to  jpppery  was, 
if  any  of  the  royal  nimily  should  happen  to  b^ 
perveited  :  Thenefbre  he  thought  it  was  better 
to  have  no  act  at  all  thauAuch  a  clause  in  it. 
Somefrw  seconded  him:  But  it  was  carried 
without  any  considerable   opposition.     The 
nicest  |H)int  of  all   was,    what  defmition  or 
standard  should  be  made  fbr  fixing  the  sense  of 
so  general  a  term,  as  the  protestant  religion. 
Dalrymple  proposed  the  confession  of  raith 
agreed  on  in  the  year  1559,  and  enacted  in  1567, 
vvhich  was  the  only  confession  of  faith  that  had 
then  the  sanction  of  a  law.    That  was  a  book  so 
wonoutof  use,  that  acaroe  any  one  in  the 
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and  bis  highness's  service,  but  tt  h&A  not  sat 
many  days  i/vhen  a  chauge  ivas  noticed  in 
his  liighness,  aud  the  earl  ob:M:r?ed  to  decline 
Id  liis  lii^hnoss's  favour. 
"  In  the  bc'iritiiiingf  of  the  parliMinent,  the  earl 
was  appointed  one  of  tb«rLoni$  of  the  Arti- 
cles, to  prepare  inattei-s  tor  the  parliament, 
and  named  by  bis  highness  to  be  one  of 

at  least  doubtful ;  though  it  was  found  to  be 
much  more  mmlerate  in  many    points,   than 
could  have  been  well  expected  considering  the 
beat  of  that  time.    There  wiis  a  limitation  put 
onibeduty  of  subjects  in  the  article,  by  which 
tbev  were  required  not  to  resist  any  whom  God 
baa  placed  in  authority  in  these  wordiB,  ^  while 
*  they  pass  not  tlie  bounds  of  their  office :'  And  m 
another  they  condemn  those  who  resist  the 
supreme  power  doing  that  thing  which  ap- 
pertaineth  to  his  charge.    These  were  propo- 
sitions now  of  a  Tery.ill  sound:  They  woe 
also  highly  offended  at  the  great  extent  of  the 
prerogative   in    the  point  of  supremacy,  by 
which  the  king  turned  bishops  out  at  pleasure 
by  a  letter.    It  was  hard  enough  to  bear  this  : 
But  it^  seemed   intolerable  to  oblige  men  by 
oath  to  maintain  it.    The  kinf  might  by  a 
proclamation  pat  down  even  epiacopacy  ilMlfy 
as  the  law  then  stood  :  And  by  this  oath  they 
would  be  bound  to  maintain  that.    AU  meet* 
in^in  synods,  or  for  ordinations,  were  here* 
alter  to  be  held  only  by  permission  :  So  that 
all  the  visible  ways  of  preserving  religion  de* 
pended  now  wholly  on  the  king's  good  plee^ 
sure  ;  Apd  they  saw  that  this  would  be  a  verj 
feeble  tenure  under  a  popish  king.    The'  bcinsp 
tied  to  all  this  by  oath   seemed  very  hmU 
And  when  achurcn  was  yet  in  so  impei-fect  a 
state  without  Uturgy  or  discipline,  it  was  a 
strange  Unposition  to  make  people  swear  never 
to  endeavour  any  alteration  either  in  church  er 
9tate.  Some  or  all  of  these  exceptioBs  did  run  se 
generally  through   the  whole  body  of  the 
cleri^,  that  they  were  all  shaking  in  their  re* 
solutDOns.    To  prevent  this,  an  explanation  waa 
drawn  by  bishop   Paterson,   and   passed  in 
council.    It  was  by  it  declared,  that  it  was  not 
meant  that  those  who  took  the  test  should  ha 
bound  to  every  article  in  the  confession  of  fiutb^ 
but  only  in  so  far  as  it  contained  the  doctrine 
upon  whick  the  protestaat  churches  had  settM 
the  reformation:.    And  that  the  test  didootonl 
off  those  rights,  which  were  acknowledged  to 
have  been  in  the  primitive  churdi  for  800  yearn 
after  Christ :  And  an  assurance  was  given,  that 
the  kii^  intended  never  to  change  the  govern* 
ment  of  Uie  church.    By  this  it  waspretemlfld 
that  the  greatest  difficulties  were  now  removed. 
Bat  io  this  it  was  answered,  that  ther  were  to 
swear  they  took  the  oath  in  the  literal  sense  ef 
the  words.    So  that,  if  this  explanatrail  waa 
not  conionn  to  the  literal  sense,  iney  would  be 
perjured  who  took  it  i^Mm  this  explanatioa. 
The  imnoeem  of  anoath  could  <Mily  declare  die 
soiseot  it:  But  that  could  not  be  done  hyaagr 
other,  muoh  less  by  a  lowor  authority,  aaeh  at 
tba  privy  council't  was  <wifiMiad  to  he.    Yft 


and  until  the  meetiutt  of  our  last  parliament, 
the  world  belie ve^l,  the  earl  was  as  much,  in 
his  highnesses  favour,  as  luiy  intrusted  in  hiii 
majesty^s  affairs  in  thi%>  kiii^:dom. 
*'  When  \i  was  rc^olred,  and  liis  majesty  moved 
.  to  call  the  parliament,  the  carl  was  in  the 
country,  and  at  the  ojiening  of  it,  he  ap- 
peared as  forward  as  any  in  his  majesty's, 

'        : 

whole  parliament  bad  ever  I'ead  it :  None  of  the 
bishops   had,    as  appeared  afterwards.    For 
these  Must  30  years  the  only  confessiiMi  of  faith 
that  was  read  in  Scotland,  was  that  which  the 
assembly  of  divines  at  Westminster,  a.  n.  1648, 
had  set  out,  which  the  Scottish  Kirk  had  set  up 
instead  of  the  old  one :  And  the  bishops  had 
left  it  in  possession,  thou;;^h  the  authority  that 
enacted  it  is  annulled.  So  here  a  book  was  made 
the  matter  of  an  outh,  (for  they  were  to  swear 
tliat  they  would  adhere  to  the  protcstant  re- 
ligion, as  it  was  declared  in  the  confession  of 
laith  as  it  was  enacted  in  the  year  1567,)  that 
contained  a  large  sj'stem  of  religion,  that  was 
not  80  much  as  known  to  those  that  enacted  it : 
Yet  the  bishops  went  all  into  it.    Dalr3rniple, 
who  had  r^  it,  thought  there  were  proposi- 
tions in  it,  which  being  considered  better  of 
would  make  the  test  be  let  fall :  For  in  it  the 
repressing  of  tyranny  i^  reckoned  a  duty  in« 
cumbent  on  good  sid>jei^ts.    And  the  confes- 
9ion  being  made  after  the  Scots  bad  deposed 
the  queen  regent,  and  it  being  ratified  in  par- 
liament ai^er    they   had  forced  their   queen 
Mary  to  resign  it  was  very  plain  what  they 
who  made  and  enapted  this  confession  meant 
by  the  repressing  of  tyranny .  But  the  duke  and 
Ins  party  set  it  on  so  earnestly,  that  upon  one 
day's  dmte  the  act  passed,  thotigh  only  by  a 
mtyority  qf  seven  voices.    There  was  some 
appearance  of  seciurity  to  the  protestant  reli- 
gion hy  this  test :  But  the  prerogative  of  the 
crown  m  ecclesiastical  matters  had  been  raised 
so  high  by  duke  Lauderdale's  act,  that  the 
obligmg  all  people  to  maintain  that  with  the 
rest  of  the  prerogative,  might  have  made  way 
for  every  thmg.    All  ecclesiastical  courts  sub- 
aistednow  by  tbi$  test  only  upon  the  king's 
permission,  and  at  his  discretion. 

**  The  parliament  of  Scotland  was  dissolved 
«oon  after  this  act  passed :  And  Hyde  was  ^nt 
down  from  the  king  to  the  duke  unmediately 
upon  it.  It  was  given  out,  that  he  was  sent  by 
fhe  king  to  press  the  duke  upon  this  victory 
to  shew,  that  what  ill  usage  could  not  extort 
frotn  him  he  would  now  do  of  his  own  accord, 
imd  return  to  the  church  of  England.  I  was 
pM^red,  that  my  lord  Halifax  had  prevailed 
with  the  king  to  write  to  him  to  that  purpose : 
The  letter  was  writ,  but  was  not  sent :  JBnt  lord 
Hyde  had  it  in  charge  to  manage  it  as  a  message. 
Bow  much  of  tins  ■  true  I  cannot  tell :  One 
thing  is  certain,  if  it  was  true  it  had  no  effect. 

"  As  soon  as  the  test  with  the  confession  of 
buAk  was  printed,  tl^ere  was  a  universal  mur- 
inuring  among  the  best  of  the  clergy.  Ma^y 
were  against  the  swearing  to  a  aystem  made  up 
pi  so  many  propopitloi^,  of  which  9oa»  w^e 
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Q  Committee  of  the  Articles  for  refigion, 
which,  by  the  custom  of  all  8cot^  pariia- 
roentt,  and  his  majesty  ^s  instructions  to  his 
commissioner,  at  this  time,  was  the  first 
thing  treated  of:  in  this  committee  there 
was  an  act  prepared  for  securing  the  Protes- 
tant religion ;  which  act  did  ratify  the  act 
approving  the   Confession   of   Faith,  and 

when  men  are  to  be  undone  if  they  do  not  sub- 
mit to  a  hard  kiw,  they  willin^y  catch  at  any 
thuig  that  seems  to  resolve  tiieir  doubts. 

'^  About  eighty  of  the  most  learned  and  pious 
of  their  clcrgv  left  all  rather  than  comply  with 
the  terms  of  this  law :  And  these  were  noted  to 
be  the  best  preachers,  and  the  most  zealous 
enemies  to  Pop«^,  diat  belonged  to  that 
church.  The  bishops,  who  thought  their  re- 
ftt8in|p  the  test  was  a  reproadi  to  those  who 
look  It,  treated  them  with  much  contempt,  and 
pot  them  to  many  hardships.  About  twenty  of 
them  came  up  to  £ngland :  I  found  them  men  of 
excellent  tempeiv,  pioas  and  learned,  and 
I  esteemed  it  no  imali  happtiiess  that  I  had  then 
to  much  credit  by  the  in  opmion  they  had  of 
me  at  court,  that  by  this  means  I  got  most  of 
thepn  to  be  well  settled  in  Eng^d ;  where  they 
have  behaved  themselves  so  worthily,  that  I 
have  great  reason  to  rejoico  in  being  made  an 
instnimeiit  to  get  so  many  good  men,  who  suf- 
lered  ibr  their  consciences,  to  be  again  well 
employed,  and  well  provided  for.  Most  of  them 
were  formed  By  Cnarteris,  who  had  been  al- 
ways a  great  enemy  to  the  imposing  of  books 
aDd  systems  as  tests  that  must  be  signed  and 
iwom  by  such  as  are  admitfeed  to  serve  in  the 
church.  He  had  been  for  some  years  divinity 
prdfesaor  at  Edinburgh,  where  he  had  formed 
liie  DBiuds  of  raumy  of  the  young  clergy  both 
to  an  exceHenttemper  and  to  a  ^  of  verv  gbod 
principles.  He  upon  thb  retired,  and  uved 
private  for  some  3rearB :   He  writ  to  nie,  and 

Kve  me  an  account  of  this  breach,  that  was* 
e  to  be  in  ^b»  church ;  and  desired,  tb&t  I 
wo«ld  try  by  all  Um  methods  I  could  think  of 
to  stop  the  proceedin|pB  upon  the  test.  But  tiie 
kinff  bad  put  the  affairs  of  Scotland  so  entirely 
in  3ie  dokeV  hands,  and  the  bishops  here  were 
so  pleased  with  those  clauses  in  the  test  that 
renounced  the  covenant  and  all  endeavQnrs  for 
any  ahtenition  in  church  and  swte,  that  I  saw  it 
was  in  vain  to  make  any  attempt  at  court 

'*  Upon  this  matter  an  incident  of  great  im- 
portance happened :  The  eari  of  Argyle  was  a 
privy  oounsellor,  and  one  of-  the  commissioners 
of  the  treasttiT  t  So  when  the  time  limited  was 
near  hipsing  ne  was  forced  to  declare  himself 
He  had  once  resolved  to  retire  from  aH  em- 

Syments,  but  his  engaffcments  widi  doke 
nderdale's  party,  ana  the  entan^fiements  of 
bit  own  afiairSfOvaroame  that.  His  main  ob- 
jection ky  to  that  part  which  obKged  thcan  to 
endeavour  no  altentioii  in  the  government  in 
dinrcfa  or  state,  which  he  thou^^  was  a  limi- 
ttiAan  of  the  l^^Uature.  He  desired  leave  to 
eKplain  himietf  in  that  point :  And  he  ooati- 
iraed  alwrn/i  to  afimiy  thai  the  dttka  W9S  8«tia* 


also  the  act  containing  the  Coronation  Oath, 
appointed  by  several  standing  acts  of  parlia- 
ment, to  be  taken  by  all  our  kings,  and 
r^eots,  before  their  entry  to  the  exerdse  of 
the  government. 
*'  This  act  was  drawn  somewhat  less  binding 
upon  the  successor,  as  to  his  own  profession, 
but  full  as  strictly  tying  him  to  maintain  tlie 

tied  with  that  which  he  proposed :   So  being* 
called  on  the  next  day  at  the  council  table  to 
take  the  tost,  he  said,  he  did  not  think  that  the 
parliament  did  intend  an  oath  that  should  have 
any  contradictions  in  one  part  of  it  to  another  ; 
therefore  he  took  the  test,  as  it  was  consistent 
with  itsdf :  (This  related  to  the  absolute  loyal* 
ty  in  the  test,  and  the  limitations  that  were  on 
it  in  the  confession:)  And  he  added,  that  he 
did  not  intend  to  bind  himself  up  by  it  from 
doing  any  thing  in  his  station  for  the  amending 
of  any  thin^  in  church  or  state,  so  far  as  was 
consistent  with  the  Protestant  religion  and  the 
diity  of  a  good  subject:  And  he  took  that  as  a 
part  of  his  oath.    The  thing  past,  and  he  sat 
that  day  in  council ;  and  went  neict  day  to  the 
treasury  chamber,  where  he  repeated  the  same 
words.    Some  officious  people  upon  this  came, 
and  suggested  to  the  dnke,  that  great  advan- 
taker  might  be  taken  against  him  from  these 
words.    So  at  the  treasury  chamber  he  was 
desirod  to  write  them  down,  and  ^ve  them  to 
the  cleric,  which  he  <fid,  and  ivas  immediatdy 
made  a  prisoner  in  Uie  castle  of  Edinbui^ 
upon  it    It  was  said,  this  was  high  treason, 
and  the  assuming  to  himself  the  l^ffislalive 
power,  in  his  giving  a  sense  of  an  act  of  pariia- 
ment,  and  making  that  a  part  of  his  oath. 
It  was  also  said  that  his  saymg,  that  he  did  not 
think  the  parliament  intended  an  (teth  that  did 
contradict  itself,  was  a  tacit  way  of  saying  thai 
he  did  think  it,  and  was  a  defaming  and  a  spread* 
ittg  lies  of  the  proceedings  of  parliament, 
which  was  capital.    The  Uberty  that  he  re- 
served to  himself  was  likewise  called  treason- 
aUe,  in  assuming  a  power  to  act  against  law  i 
These  were  such  apparent  stretehes,  that  for 
some  davs  it  was  believed  all  this  was  done  only 
to  affright  him  to  a  more  absolute  submission^ 
and  to  surrender  up  some  of  those  great  juris* 
dictions  over  the  Highlands  that  were  m  his 
fbmily.    He  desired  ne  might  be  admitted  to 
speak  with  the  duke  in  private :  But  that  waa 
refused.    He  had  let  his  old  correspondence 
with  me  fall  for  some  years :  But  I  thought  it 
became  me  in  this  extremity  to  sen  e  him  sSi 
I  could.    And  I  prevailed  with  lord  Halifax  to 
speak  so  oft  to  the  king  about  it$  that  it  ca^e  to 
be  known :  And  lord  Argyle  writ  me  some  let^ 
tors  of  thanks  upon  it.    Duke  Lauderdale  waa 
still  in  a  fhm  friendship  with  him,  and  tried  Ida 
whole  strength  with  the  Idng  to  preserve  hunt 
But  he  was  sinking  both  in  Miy  and  mind»  awC 
was  like  to  be  cast  off  in  his  old  age.    Upoii 
which  I  also  prevailed  with  lord  Halrtaxtoofler 
Inm  his  service,  for  which  duke  Landerdalft 
sent  me  very  kind  messaffes.    I  thought  timm 
were  the  only  retuxiM  dbat  I  ought  to  anki 


U9]  STATE  TRIALS,  33  Charles  IL  ie8I.-/ar  High  Ihuuam.  [850 

Protestant  religion,  inthepuUic  profession 
,  thereof,  and  to  put  the  laws  concerning^  it 
in  execution,  and  also  appointing  a  further 
testy  beside  the  former,  to  exclude  papists 
from  places  of  public  trust ;  and  becaA^ie  the 
fines  of  such  as  should  act,  without  takln>y 
the  test,  appeared  no  better  then  discharged, 
if  falling  in  the  hands  of  a  Popish  successor, 
and  some  accounting  any  limitation  woi'se 


him  for  all  the  injuries  he  had  done  me,  thus  to 
serve  him  and  his  friends  in  distress.  But  the 
duke  of  York  took  this;  as  he  did  «yery  thing 
from  me,  by  the  worst  handle  possible.  He 
said,  I  would  reconcile  myself  to  the  greatest 
enemies  I  had  in  opposition  to  him.  Upon  this 
it  was  not  thought  fit  upon  many  accounts  that 
I  should  go  and  see  duKe  Lauderdale,  >«hich  I 
had  intended  to  do.  It  was  well  known  I 
had  done  him  acts  of  friendship  :  So  the 
scandal  of  beins  in  enmity  with  him  was 
over:  For  a  Christian  is  no  man's  enemy: 
And  he  wiD  always  study  to  overcome  evil  with 
good. 

"  Lord  Argrle  was  brought  to  a  trial  for  the 
words  he  had  si>oke.  The  fact  was  certain  : 
So  the  debate  lay  in  a  {>oint  of  law,  what  g^uilt 
could  be  made  out  of  his  words.  Locknart 
pleaded  three  hours  for  him,  and  shewed  so 
manifestly  that:  his  words  had  no  sort  of 
criminousness,  much  less  of  treason  in  them, 
that,  if  his  cause  had  not  been  judged  before 
his  trial,  no  harm  could  have  come  to  him. 
The  court  that  Was  to  judffe  the  point  of  law 
(or  the  i-elevancy  of  the  Jibel  as  it  is  called  in 
^Scotland)  ponsisted  of  a  Justice  general,  the 
JD slice  clerk,  and  of  five  judges.  The  justice 
gener^  does  not  vote,  unless  the  court  is 
equally  divided.  One  of  the  judges  was  deaf, 
and  so  old  that  he  could  not  sit  all  the  while  the 
trial  lasted,  but  went  home  and  to  bed.  The 
other  four  were  equally  divided :  So  the  old 
iud^e  was  sent  for :  And  he  turned  it  against 
lord  Argyle.  The  jury  was  only  to  find  the 
fact  proved:  But  yet  they  were  officious,  and 
ibund'it  treason:  and  to  make  a  shew  of  im- 
partiality, whereas  in  the  libel  he  was  charged 
irith  penury  for  taking  the  oath  fsJsly,  they  ac- 
quitted him  of  the  pei*)ury.  No  sentence  in  our 
age  was  more  universally  cried  out  on  than  this. 
All  people  spoke  of  it,  and  of  the  duke  who 
drove  it  on,  with  horror :  All  that  was  said  to 
lessen  that  was,  that  duke  Lauderdale  had  re- 
stored the  famUy  with  such  an  extended  juris- 
diction that  he  was  really  the  master  of  all  the 
highlands :  So  that  it  was  fit  to  attaint  him,  that 
by  a  new  restoring  him  these  grants  might  be 
lietter  limited.  This,  as  the  duke  wrote  to  tlie 
Idng,  was  all  he  intended  by  it,  as  lord  Halifax 
•ssuitd  me.  But  lord  Argy\e  was  made  be- 
lieve, that  the  dttke  in^ndedto  proceed  to  exe- 
cution. Some  more  of  the  guards  were  ordered 
to  come  to  Edinburgh .  Rooms  wsre  tdso  fitted 
for  bim  In  the  common  jail,  to  which  peers  use 
fo  be  removed  a  few  da^s  before  their  execu- 
tioa.  And  a  person  or  quality,  n^om  lord  Ar- 
gyle never  named,  affirmed  to  hiiBonhis  bo^ 


than  an  exdusion,  and  all  being  content  to 
put  no  limitation  on  the  crown,  so  it  might 
consist  with  the  safety,  and  security  of  the 
ProU^ftaut  religion,  it  was  ordain^,  that  all 
stich  fines,  and  tbriiEmltures  should  apper- 
tain the  one  half  to  tbe  informers,  and  the 
other  half  should  be  bestowed  on  pious  uses, 
according  to  certain  rules  expi^sssed  in  the 
act. 
> —  '  - 

nour,  that  he  heard  one  who  was  in  great 
favour  sav  to  the  duke.  The  thing  must  be 
done,  and  that  it  would  be  easier  to  satisfy 
the  king  about  it  after  it  was  done,  than  to  ob- 
tain his  leave  for  doing-  it.  It  is  certain,  many 
of  the  Scottish  nobility  did  believe  that  it  was 
intended  he  should  die. 

**  Upon  these  reasons  lord  Argyle  made  his 
escape  out  of  the  Castle  in  a  disguise.  Others 
suspected  those  stories  were  sent  to  him  on  pur- 
pose to  frighten  him  to  make  his  escape ;  as 
that  wliicli  would  justify  further  severities 
against  him.  He  came  to  London,  and  lurked 
for  some  months  there.  It  was  thought  I  wae 
in  his  secret.  But  though  I  knew  one  that 
knew  it,  and  saw  many  papers  that  he  then 
writ,  giving  an  account  of  all  that  matter,  yet 
I  abhorred  lying  :  and  it  was  not  easy  to  have 
kept  out  of  the  danger  of  that,  if  I  had  seen  him, 
or  known  where  he  was  :  so  I  avoided  it  by  not 
seeing  him.  One  that  saw  him  knew  him,  and 
went,  and  told  the  king  of  it :  but  he  would 
have  no  search  made  for  him,  and  retained 
still  very  good  thoughts  of  him.  In  one 
of  lord  Argyle's  papers  he  writ,  that,  if 
ever  he  was  admitted  to  spe&k  with  the 
king,  he  could  convince  him  how  much  he 
merited  at  his  liands  by  that  which  had  drawn 
the  Duke's  indignation  on  him.  He  that  shewed 
me  this  explained  it,  that  at  the  duke's  first  be- 
in  Scotland,  when  he  apprehended  that  the 
king  might  have  oonsented  to  tbe  exdusion;  he 
tried  to  engage  lord  Argyle  to  stick  to  him  In 
that  case  ;  who  told  him,  he  would  always  be 
true  to  the  king,  and  likewise  to  him  when  it 
should  come  to  his  tarn  to  be  king,  but  that  be 
would  gone  farther,  nor  engage  himself  in 
case  the  kinsf  and  he  should  quarrel. 

"I  had  lived  many  years  in  great  friend- 
ship with  the  earl  of  Perth :  I  lived  ^ith  him 
as  a  father  with  a  son  for  above  twelve  years  ; 
and  he  had  rcaUy  the  submissions  of  a  child  to 
roe.  So,  he  having  been  on  lord  Argyle's  jury, 
I  writ  him  a  letter  about  it  with  the  fineedom 
that  I  thought  became  me :  he,  to  merit  at  tbe 
duke's  hands,  shcM^ed  it  to  him,  as  he  himself 
confessed  to  me.  T  could  very  easily  forgive 
him,  but  could  not  esteem  him  much  after  so 
unworthy  an  action.  He  was  then  aspiring  to 
great  preferment,  and  so  sa^fioed  me  to  ob* 
tain  favour :  but  he  made  greater  sacrifices  af- 
terwards. The  duke  now  seemed  to  triumph  in 
Scotland.  AM  stooped  to  him.  The  presby- 
terian  party  was  much  depressed.  Ttie  best  oi 
the  clergy  were  turned  out.  Yet,  with  all 
this,  he  was  now  more'  hated  ther^  than  ever. 
Lord  Argyle'f  buoness  niado  bim  bt.Iook^  en 
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**  But  tills  act,  being  no  wise  ple&sui§[  to  sooie, 
it  waslaiU  aside,  and  the  committee  dis- 
chargfed  any  more  to  meet,  and  instead  of 
this  act,  there  was  brought  in  to  the  paflia- 
ment,  at  the  same  time,  with  the  act  of  suc- 
cession, a  short  act  ratifying  all  former  acta 


as  one  that  would  prove  a  terrible  master 
when  all  should  come  into  his  hands.'*  1  Bur- 
net, 515. 

Laing'«  Account  is  very  valuable  for  the  re- 
flecdons  interwoven  in  it : 

**  The  act  of  succession  had  passed,  on  the 
promise  of  the  two  brothers  to  grant  evety  se- 
curity for  the  protestant  faith  which  the  parlia- 
ment should  require  ;  but  the  performance  of 
this  public  and  solemn  assurance  does  no  credit 
to  the  sincerity  of  James.  When  demanded  so 
loudly  that  it  could  no  longer  be  withheld,  the 
security  of  the  protestant  religion  was  insidi- 
ously converted  into  a  test  of  passive  obedi- 
ence, for  the  security  of  the  throne.  A  decla- 
ration from  persons  m  office,  of  their  adherence 
to  the  protestant  relifi^ion,  was  at  first  proposed. 
The  court  party  subjoined  a  recognition  of  the 
supremacy,  a  disavowal  of  the  covenant,  and 
an  obligation  never  to  assemble  in  order  to  de- 
liberate on  civil  or  ecclesiastical  affairs,  with- 
out the  king's  permission ;  never  to  rise  in  arms 
without  his  authority,  nor  otherwise  to  endea- 
iM)ur  an  alteration  of  government  in  church  or 
state.  The  oath  was  to  be  received  under  the 
penaltj^  of  confiscation,  and  to  be  sworn  accord- 
ing to  its  literal  acceptation,  by  all  persons  in 
civil,  military,  or  ecclesiastical  offices  ;  the 
king's  legitimate  brothers  or  sons  excepted  : 
and  as  the  test  wiis  meant  to  incapacitate  the 
presbyterians,  it  was  extended  to  the  whole 
body  of  electors,  and  members  elected  to  serve 
in  parliament.  [Fountainhall's  Memoirs,  MS. 
Burnet,  ii.  339.1 

'*  ^uch  a  violent  invasion  of  their  privileges 
excited  fierce  debates.  The  presbyterians  would 
have  dispensed  with  the  security  of  religion,  to 
avoid  a  test  which  the  duke  urged  as  a  political 
engine,  and  which  the  bishops  regarded  as  a  sa- 
lutary exjKidient  for  the  preservation  of  their 
order,  against  the  danger  to  be  apprdiended 
from  a  presbyterian  parliament.  Lord  Belha- 
ven  observed  that,  however,  secure  ftova  ^e 
eOects  of  innovations  which  themselves  might 
attempt,  they  had  no  provision  to  preserve  their 
reKgion  against  a  popish  or  fanatical  successor ; 
but  the  words  wei'e  no  sooner  uttered  than  he 
was  sent  to  the  Castle.  Argyle,  with  more 
moderation,  deplored  th^  frequency  of  religi- 
ous oaths,  but  opposed  the^  exemption  of  ttie 
royal  family,  as  a  permission,  ii^not  an  en- 
couragement, for  men  to  depait  from  the  na- 
tional church.  If  an  exempition  were  to  be 
made,  he  proposed  that  it  should  be  expressly 
.  confined  to  the  duke  ;  but  when  the  latter  rose 
to  resist  the  motion,  Argyle  declared  in  conclu- 

the 


made  for  the  spciirity  of  the  Protestant  reli- 
gion, which  is  the  first  of  the  printed  acts  of 
this  parliament. 

At  the  passing  of  this  act,  the  eaii  jjroposed 
that  these  words,  *  And  all  acts  against  Po  • 
'  pery,'  might  be  added,  which  was  opposed 


oppose  whatsoever  was  adverse  to  religion,  his 
words  were  observed  to  produce  a  demand  in- 
delible impression  upon  James.  But  thc^ 
opposition  to  the  test  was  ineffectual,  nor  was  a 
delay  admitted  for  a  single  night.  As  it  was 
difficult  to  ascertain,  or  to  define  with  accuracy 
what  was  the  precise  standard  of  the  protestant 
religion,  Dalrymple,  the  preadent,  suggested 
as  the  rule  of  faith,  the  earliest  confession  of 
the  fii-st  refbrmers,  framed  to  expose  the  errors 
of  popery,  and  to  justify  their  reastance  to  the 
queen  regent ;  and  ratified  by  tlie  first  pailia- 
ment  of  James  6.  When  Mary  was  compelled  to 
resign  her  crown.  It  was  artfully  proposed  as 
irreconcileable  to  the  test,  and  had  been  disused 
so  longto  make  way  for  the  Westminster  confes- 
sion, that  the  contents  of  it  were  unknown  to 
the  illiterate  prelates  ;  and  were  adopted  with- 
out being  understood  or  even  read.  The  test 
was  accordingly  framed,  and  approved  by  a 
majority  of  seven  votes.  It  appeared  wiiea 
exaiuined,  to  be  a  mass  of  the  most  absurd  con  - 
tradictious.  A  long  inconsistent  oatli  was  pre- 
scribed, to  adhere  according  to  this  obsolete 
confession,  to  the  protestant  raith,  yet  by  the 
recognition  of  supremacfy,  to  conform  to  what- 
soever religion  tne  king  mip^ht  appoint ;  to 
maintain  the  former  presbyteiian  discipline,  3'et 
to  attempt  no  alteration  in  the  present  episcopal 
form  of  the  church  ;  to  abjure  the  doctrines, 
and  to  renounce  the  right  of  resistance,  bnt  4it 
the  same  time,  as  a  religious  dut]^  incumbent 
by  the  confession  upon  good  subjects,  to  re- 
press the  tyranny  and  to  resist  the  oppression 
of  kings.  No  sincere  presbyterian  could  sub- 
scribe the  oath .  None  of  the  episcopal  persua- 
sion could  assent  conscientiously  to  the  confes- 
sion of  faith.  A  papist  could  accept  of  neither. 
But  when  both  were  conjmned,  and  when  every 
explication  different  from  the  literal  seii$e  was 
disavowed,  it  was  impossible,  without  peijury, 
either  to  receive  the  test  or  to  reconcile  tha 
contradictory  terms  in  which  it  was  framed. 
I^Bumet,  331.  Fountainhall's  Mem,  MS.  Dec.. 
1.  149.  Wodrow,  ii.  195.  Argyle's  Case,  p.  3, 
written  by  sir  Ja^nes  Stewart.  J 

"  The  parliament  concluded  with  litfie  credit 
to  the  reputation  of  James.  Whatever  were 
his  moral  or  his  private  Qualities,  it  was  ob- 
served that  he  inherited  aU  the  obstinacy,  and 
the  same  species  of  political  insmcerity ,  which 
his  father  possessed  ;  but,  in  the  mana^fement 
of  parliament,  discovei'ed  little  capaaty  for 
the  nice  conduct  of  public  affairs.  [Fouo- 
tainhall's  Dec.  1.  157.}  To  evade  the  pro- 
mise of  an  additional  security  for  .the  pro- 
testant faith,  he  deceived  and  endfuvoored  |o 
entangle  the  presbyterians  in  an  enanariD^teaA. 
From  nis  own  violence,  be  was  over-reached  by 
Dabryinple,  and  the  oath  mtended  to  f  x<3ade 
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by  the  advocate,  and  aomeof  the  clergy,  as 
unneoessary,  but  the  motioD  being  seconded 
by  sir  George  Lockhart,  and  the  then  presi- 
dent of  the  session,  now  turned .  out,  it  was 
jrieldedto,  and  added  without  a  vote,  and 
this  act  being  still  not  thought  sufficient,  and 

the  presbyteiians,  was  rendered  adverse  and 
equally  irreconcileable  to  every  religious  per^ 
Buasion  andsec^.  A  test  contradicted  through- 
out by  the  confession  of  faith,  was  expected  to 
be  aluindoned ;  but  the  court  party  was  inured 
to  political  oaths.  The  duke  was  determined 
not  to  ibrege  the  pbhtical  advantages  of  a  test 
from  whidi  he  was  relieviHl  hirasdr ;  a  strange 
example  of  the  nature  of  persecution,  and  of 
his  character,  in  exacting  from  the  nresbyte- 
rians  an  admowledgment  of  the  ecclesiastical 
aupi'cmacy  of  the  crown,  which  his  own  re- 
liguw  disavowed,  and  did  uot  permit  him  to 
subsciibe.  The  established  ckrgy  were  the 
first  to  dissent 

"  The  earl  of  Areyle,  when  required  by  the 
duke  to  subscribe  the  test,  was  admonished  pri- 
vately, by  the  bishop  of  Edinburgh,  not  to 
ruin  an  ancient  family,  nor  to  augment  the  re- 
sentment which  his  opposition  had  kindled.  In 
the  late  parliament  an  attempt  had  been  made, 
with  the  duke's  concurrence,  to  divest  him  of 
his  familyjurisdictions  and  estate.  A  special 
commission  was  proposed,  instead  of  the  ordi- 
nary judicatures,  in  order  to  examine,  or  rather 
to  resume  the  gift  of  his  father's  forfeiture ;  he 
was  refused  access  to  the  king  for  protection  ; 
be  was  displaced  wittt  Dalrymple  froni  the 
court  of  session ;  and  no  doubt  can  remain  of 
the  duke's  intention  to  ruin  a  pot^it  nobleman, 
wbose  implicit  and  unreserved  support  he  de- 
spau*ed  to  obtain .  Argyle,  aware  of  the  danger, 
would  have  resigned  uis  employments;  but 
on  obtaining  the  duke's  approbation,  he  ac- 
cepted the  test  as  a  privy  counsellor,  with 
an  explanation.  His  ,explanation  was  gra- 
ciously received.  He  resumed  his  seat  on  the 
duke's  invitation,  but  declined  to  vote  on  the 
general  explanation  which  the  council  pro- 
nounced that  day  upon  the  test.  Next  day, 
he  was  repaired  in  council  to  renew  the  oatn, 
as  a  commissioner  of  treasury,  and  when  he 
referred  to  his  former  explanation,  it  was  cla- 
morously demanded.  Alarmed  at  this  eager 
importunity,  he  acknowledged,  but  refused  to 
subscribe  the  explanation,  and  was  immediately 
displaced  from  the  council  board.  A  feiv  dai^s 
afterwards  he  was  enjoined  to  enter  prisoner  in 
the  castle,  and  was  accused  of  leasing-making, 
perjury  and  treason ;  of  depraving  the  laws,  and 
assumipg  the  legislative  powers  of  the  state. 
[Wodrow,  3.  7.  &c.  Burnet,  2.  335.]  ^ 

<*  No  man  could  believe,  tliat  the  nunisterial 
cabal  was  so  bold  and  flagitious,  or  that  the 
duke  was  of  such  a  ductile  or  tyrannical  dispo- 
sition, as  to  persist  in  a  juflicial  trial,  in  order  to 
deprive  Ar&^le  of  his  honouni,  his  estate,  and 
life.  Notmng  farther  was  apprehended  at  first 
than  a  design  to  extort,  by  menaces,  a  more 
ample  submission ;  the  surrender  of  his  juris- 


several  meoobers  desiring  other  additions, 
iind  other  acts,  a  promise  was  made  by  his 
royal  highness,  m  open  parliament,  that 
time,  and  opportunity,  should  be  given,  to 
bring  in  any  other  act,  which  should  be 
thought  necessary  for  further  securing  Uiu 

dictions,  and  a  part  of  his  estates.  Eight  ad- 
vocates, who  sigued  an  opinion  that  the  expla- 
nation was  le^l,  were  sevei*ely  threatened ;  tha 
assistance  of  Xiockhart  was  thrice  prohibited, 
and  was  only  granted  from  an  apprehension 
that  Argjie,  if  deprived  of  the  benefit  of  couu-v 
sel,  might  refuse  to  plead.  The  iniquity  of  tha 
whole  trial  is  manifest ;  but  it  is  proper,  and 
often  profitable  in  history,  to  investigate  the 
minute  particulai-s,  and  to  record  the  infamy  of 
each  juoge,  as  a  warning  to  others,  and  as  a 
wholesome  example  to  future  times.  When 
Argyle  was  arraigned  at  the  bar  of  the  justi- 
ciary court,  his  explanation  of  the  test  was  per^ 
verted  throughout.  That  the  parliament  never 
meant  to  impose  contradictory  oaths,  was  con- 
verted by  Mackenzie,  the  kjng's  advocate,  into 
a  tacit,  defamatory  implication,  that  such  con- 
tradictoty  oaths  were  actually  imposed  by  par- 
liament :  That  he  took  the  oa&  as  far  as  it  was 
consistent  with  itself  and  with  the  Protestant 
religion.  Implied,  maliciously,  that  it  was  con- 
sistent with  neither:  That  he  was  not  thereby 
precluded  from  such  alterations  as  he  thought 
advantageous  to  the  church  or  statej  released 
from  every  obligation  contauied  in  the  test: 
And  that  he  understood  this  to  be  a  part  of  his 
oath,  transferred  the  legislative  power  of  the 
estates  to  himself.  By  means  of  such  misera- 
ble comments,  leasing-making,  perjury,  and 
treason  were  deduced  from  a  perversion  of  the 
most  innocent  words.  The  pleadings  are  ex<* 
tant,  and  the  arguments  of  Lockhart  reflect 
dishonour  on  the  public  accuser  and  infamy  on 
the  court.  He  demonstrated  to  the  secret  con- 
viction of  the  judg^  themselves,  that  the  ex- 
planation, far  from  amounting  to  tieason,  was 
not  even  criminal ;  and  that  the  particular  ex- 
pressions were  of  the  most  innocent  import, 
necessary  to  disburden  the  conscience  from  per  r 
jury,  and  strictly  legal.  But  the  question  had 
been  already  prejudged  in  council.'  The  court 
was  adjourned  ;  hut  the  judges  continued  sit- 
ting till  midnight,  to  determine  on  the  rele- 
vancy of  the  fibel,  whether  in  point  of  law  the 
explanation  of  the  test  was  sufiicient  to  consti- 
tute those  crimes  which  the  indictment  con- 
tained. Collington,  an  old  cavalier,  and  Har- 
carse,  a  just  and  learned  judge,  prolonge<i  the 
deliberations  on  the  indictment,  and  opposed 
its  relevancy,  which  was  supported  by  Newton 
and  Forret,  the  former  instruments  ot*  Lauder- 
dale's corruption,  dueensben-y,  who  presided 
as  justice  general,  had  himself  recdved  the 
test  with  an  explanation  ;  and  in  this  delicate 
situaiion,  when  the  judges  were  equally .  iHvi- 
deil  on  the  question,  bis  private  conviction  was 
sufficiently  attested  by  his  refusal  to  give  a  de- 
cisive vote,  or  forfeit  the  preferment  and  fa- 
vour of  court  by  ihe  acquittal  of  Argyle.    To  . 
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Protestant  rdigion :  bat  thous^  several 
persmis,  bo^  More  and  after  passing  the 
act  for  the  test  (here  sulgoiaed)  did  give  in 
memofuls,  and  overtares,  yet  they  were 
never  suffered  to  be  read,  either  in  articles, 
or  parliament,  but  in  place'  of  all,  this  act 


for  the  test  was  stOl  obtruded,  and  toMhg 
of  that  nature  suffered  to  be  heard,  after 
once  that  act  past,  though  even  at  paann^  it 
the  promise  was  renewed. 
As  -tor  the  test,  it  was  first  bropght  into  tfae 
parliament  without  mentioning  the  Con- 


relieve  him   from  this  disgraceful  dilemma, 
Nairn,  a  superannuated  judge,  whose  attend- 
ance had  been  long  dispeosra  with,  was  roused 
from  his  bed  at  midnight ;  and  the  proceed- 
ings were  read  over,  as  he  had  not  heard  the 
debate;  but  he  dropped  asleep  till  awakened 
for  his  vote.    The  interiocutor  was  pronounced 
next  day,  in  the  strict  forms  of  unsubstantial 
justice:    Unconscious  of  this  midnight  dr^in, 
Argyle  and  his  counsel  were  overwhelmed  with 
surprise  and  despair.    They  declined  anv  chal- 
lenge of  the  jurors,  or  examination  of  tne  wit- 
ne^es  ;  or  disdained  to  renew  an  unavailing  de- 
fhioe;    The  jury  asserted  their  full  share  of  in- 
famy, in  this  iniquitous  transaction.    Montrose, 
the  chancellor  or  foreman,  dishonoured  the  re- 
putation derived  from  his  grandfather,  in  order 
to  avenge  his  death  ;  and  of  eleven  peers  and 
ibur  commoners,  seven  were  privy-counsellors, 
personal  enemies,  deeply  engaged  in  the  prose- 
cution of  Ai^vle.    From  a  gross  affectation  of 
impartiality,  tney  acquitted  liim  of  perjury  in 
receiving  tne  oath  in  a  false  acceptation,  but 
found  by  an  unanimous  verdict,  that  he  was 
tf  niky  of  treason  and  leasing  making  to  their 
full  eMent.    [Burnet.    Argyle's  Case,  ii.  5. 

^•83J 

^  It  is  in  vain  for  apologetical  historians  to 
pretend,  and  iii  vaiu  for  James  to  assert  in  his 
Memoirs,  that  nothing  more  was  intended  than 
to  wrest  some  dangerous  jurisdictions  out  of  the 
hands  of  Argyle.  A  roan,  who  has  per^'erted 
the<;ourse  of  justice,  in  order  to  acquire  an  un- 
due power  over  another*s  life,  has  no  claim  to 
cre^t  for  the  motives  which  it  may  be  conve-. 
nient  to  assert  when  his  victim  has  escaped. 
Ar^le  had  already  offered  to  surrender  those 

Sibdictions,  unconditionally,  to  the  king. 
e4esign  was  to  rum  the  head  of  thcpresby- 
terian  party,  and  to  divide  the  estates  among 
the  duke's  friends,  Whatever  were  their  ori- 
ginal designs  against  his  life,  .his  execution,  if 
sentence  were  once  pronounced,  was  a  single 
additional  step  which  their  sicife^  might  re- 
quire, and  which  tlie  duke's  authority  was  suf- 
ficient to  sustain.  When  convicted  formerly  of 
the  same  fictitious  crimes,  he  was  preserved  by 
Lauderdale,  whose  influence  had  now  declined, 
and  he  discovered  that  no  favour  was  to  be  ex- 
pected at  court.  On  the  return  of  his  messen- 
ger, he  was  informed  of  the  king's  instructions, 
tnat  the  sentence  should  be  pronounced  and 
the  execution  suspended  ;  but  every  circum- 
stance seemed  to  announce  that  his  death  was 
resolvW.  The  military  were  ordered  to  town, 
and  his  euards  were  doubled :  apartments  were 
'  provided  for  bis  reception  in  the  public  gaol,  to 
which  peers  were  usually  removed  from  the 
castle  before  execution ;  and  the  dark  and  am- 
biguous expressions  of  the  duke   and   his 


creatures  implied  that  his  execution 
necessary,  and  that  it  would  be  eaaer  to 
satisfy  the  Idng  when  the  deed  was  doDe« 
than  to  procure  hlr  previous  consent.  Whether 
these  insinuations  were  employed  to  intimidate 
Argyle,  he  escaped  that  evening  in  the  train  of 
his  daughter  inlaw,  the  lady  ^hia  Lindsay, 
disguisoi  as  her  page.  Sentence  of  attaindier 
was  immediately  pronounced.  His  honours^ 
estate  and  life,  were  forfeited  in  his  absence  ; 
his  arms  were  reversed  and  torn  ;  his  poste- 
rity Was  incapacitated ;  and  a  large  reward  of- 
fered for  his  head.  Notwithstanding  a  geoeral 
alarm,  and  a  vi^^lant  pursuit,  he  was  conducted 
to  London,  by  Votch  a  clergyman,  through 
unfreauented  roads ;  and  Charles,  who  pos- 
sessed not  the  coipmon  justice  to  pardon  and  re- 
store him,  had  the  ppenerosity  not  to  enquire  af- 
ter the  place  of  his  retreat.  [Aivyle's  Caae»' 
131.  1  Burnet.  "Wodrowjii.  213;  Fount.  Dec. 

i.  ler.] 

'*  Never  was  a  sentence  productive  of  mot« 
execration  and  horror  ;  never,  perhaps,  was  a 
sentence  more  flagitiously  obtamed,  than  the 
attamder  of  Argyle.  Even  the  episcopal  party, 
whom  James  had  attached  to  his  person  and  in- 
terest, were  indignant  at  the  shameless  prosti- 
tution of  justice,  and  the  depravity  of  l(ie  prime 
nobility,  who  had  descended  to  the  basest  of- 
fices, m  order  to  accomplish  the  ruin  of  an  an- 
cient house.  But  the  presbyterians  were  struck 
with  consternation  and  despair.  The  moat  ob- 
noxious of  such  as  had  opposed  the  test,  and 
among  these  the  earl  of  Loudon,  Dairymplethe 
late  president,  Stewart  an  advocate,  Fietcner  of 
Salton,  retired  to  the  continent.  The  duke  of 
Hamilton,  and  the  proprietors  of  twenty  sheriff- 
ships, or  extensive  regalities,  rather  than  receive 
a  test  so  pernicious  to  Ai^le,  suffered  their 
hereditary  jurisdictions  to  lapse  and  revert  to 
the  crown.  fWudrow,  ii.  235.]  From  the 
horror  and  antipathy  which  the  sentence  insjn- 
red,  the  presbyterians  became  ever  afterwards 
irreconciieable  to  James.  He  allowed  them, 
they  said,  to  continue  protestants,  but  if  they 
once  ventured  to  assert  their  faith,  not  jtfae  most 
uoiform  nor  meritorious  services  could  atone 
for  a  single  act  of  opposition  or  of  zeal .  [Fount. 
Mem.  MS.]  Their  fears  were  communicated 
to  those  who  had  urged  his  exclusion  with  such 
violence  in  England,  and  whom  the  dissolutioa 
of  the  last  parliament  of  Charles  had  \eh  unpro- 
tected ;  and  Artie's  Case,  which  was  printed 
in  Ix>ndon,  produced  a  deep  impression  on  tiie 
public  mind .  From  the  comcidence  of  the  two 
events,  his  attainder,  at  the  duke's;  instigation, 
was  compared  with  the  acquittal  of'Shafii»buxy, 
against  whom  it  appeared  that  the  king  himself 
bad  condescended  to  solicit  evidence,  if  not  to 
practise  the  arts  of  suboniation.  [Ra]pii,l,6d9.] 
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Ivnion  of 


and,  after  several  honrs 


Mwtev  for  adding  the  Confession  of  Fdtb, 
and  nUDy  other  additions,  and  alterations,  it 
was  past  at  the  first  presenting):,  albeit  it  was 
earnMtly  prest,  by  near  half  the  parliament, 
that  it  miffht  be  delayed  till  next  ihoming, 
the  draught  being  so  much  changed  and  in- 
terlined, that  many,  even  of  the  most  en- 
gaged in  the  debate,  did  not  sufficiently  un- 
flentand  it,  and  though  they  took  notes, 
knew  not  precisely  how  it  stood.  And  this 
was  indeed  the  earl's  case  in  particular,  and 
'die  cause  why,  in  voting,  ne  did  forbear 
either  to  approve,  or  disapprove. 
**  His  part  in  die  debate  was,  that  in  the  entry 
of  it,  he  said,  that  he  thocu^t,  as  few  oaths 
should  be  required  as  could^be,  and  these  as 
-short  and  clear  as  possible:  that  it  was  his 
liumble  opinion,  that  a  very  small  alteration 
in  these  acts,  which  had  been  used  these  20 
Years,  might  serve,  fbt  it  was  manifest,  and 
he  attestMi  the  whole  parliament  upon  it, 
that  the  oath  of  allegiance,  and  declaration, 
bad  effectually  debarred  all  fanatics  from 


There  was  nothing  similar  to  the  corruption  of 
the  peers  and  jurors  of  Argyle ;  except  tne  venal 
evidence  which  was  allotted  in  En^and  to  the 
vilest  of  mankind.  But  the  exclusionists  anti- 
dpated  their  own  destruction,  from  the  attempt 
to  ruin  the  two  protesfant  earis  ;  and  if  such 
were  the  first  fruits  of  the  duke's  administra- 
tion in  Scotland,  what  was  to  be  expected  from 
liis  tyrannical  disposition  when  he  should  ascend 
the  throne  ?  What,  but  the  most  sanguinary 
re^fo  of  proscription  and  tenor  ?  the  fear  of 
which  was  productive  of  extensive  conspu-acies, 
in  which  the  patriots  of  each  kingdom  were  in- 
volved.'*  4Laing'8  Scotland,  116. 

The  following  paasaiipe,  in  what  Macpherson 

Sublished  under  tne  tiUe  of '<  The  Life  of  King 
ames  the  Second,  written  by  himself,"  (see 
the  Introduction  to  Clarendon's  Case,  vol.  6, 
]).  291,  of  this  Collectipn),  contains  the  asser- 
tion in  the  Memoirs  of  James,  to  which  Mr. 
Laing  alhides : 

«  Dec.  18, 1681.  Letters  sent  in  form,  for 
paning  sentence  on  Argyle ;  but  not  to  be  put 
m  execution  till  further  orders. 

**  It  was  neither  the  kind's,  nor  the  duke's 
intentions  to  takeaway  either  the  life  or  estate 
of  Argyle.  But  to  make  use  of  that  occasion 
to  get  him  more  under  their  power,  and  to  for- 
Ual  certain  jurisdictions  and  superiorities  which 
he  and  his  predecessors  haa  surreptitiously 
obtained  and  most  tyrannically  exercised.  The 
king  respited  his  sentence.  He  was  f^tA  to 
get  those  superiorities  and  offices,  which  he 
uooght  too  great  for  any  one  subject,  out  of 
such  bed  hands.  He  escaped  by  means  of  his 
daughter.  Some  of  the  council  advised  that 
she  should  be  publicly  whipped  through  the 
streets  of  Edinburgh.  The  duke  prevented  it, 
and  Said,  smiling,  <  That  tliey  were  not  used 
*  to  deal  M  cruelly  with  ladies  in  his  country.' 
9vX  nolwithstanding  the  duke  designed  no  real 


getting  into  places  of  trust;  aH  that  time :  it 
was  true  some  papists  had  swallowed  the 
oath  of  allegiance,  and  therefore  a  word  or 
two  only  of  addition,  to  guard  against  them, 
was  all  ne  judged  necessary. 

«  And  thereafter,  where  in  the  close  of  the 
act,  the  kind's  sons,  and  brothers,  were  in- 

'  tended  to  be  dispensed  with  from  taking 
the  test,  he  opposed  the  exception,  and  said, 
it  was  our  happiness  that  king  and  people 
were  of  one  reluion,  and  that  they  were  so 
by  law :  that  he  hoped  the  parliament  would 
do  nothing  to  loose  what  was  fast,  nor  open 
ajgfap  for  the  royal  fiimily  to  differ  in  reli- 
gion, their  example  was  of  great  conse- 
quence, one  of  them  was  as  a  tnousand,  and 
would  draw  the  more  followers,  if  once  it 
appeared  to  the  people  that  it  were  honoura-^ 
ble,  and  a  privilege  to  be  of  another  religion  :* 
and  thererore  be  wished,  if  any  exertion 
were,  it  might  be  particular  for  his  royal 
highness ;  but  his  huihness  himself  opposing 
this,  the  earl  oonclnoed  with  his  fear,  that 
if  tlus  exception  did  pass,  it  would  do  more 

harm  to  Argyle,  his  enemies  were  too  watch- 
ftil  to  let  slip  any  opportunity  of  decrying  his 
conduct  The  uuke  and  duchess  of  Lauder- 
dale had  a  great  share  in  these  false  reports*. 
They  interceded  vehemently  in  favour  of  Ar- 
gyte's  son  the  lord  Lome.  Hiis  the  duke  was 
no  less  ready  to  concur  in,  than  the  king  to  - 
grant,  only  desired,  that  in  settling  the  estate, 
due  regard  should'be  had,  and  prorision  made 
for  the  younger  children.  But  the  duchess  of 
LAuderdale  pressed  hard  for  having  all  the 
offices,  except  justiciary,  confirmed  to  Lome. 
The  duke  urged  for  a  signature  and  disposition 
of  the  estate,  for  the  payment  of  all  just  ere* 
ditors,  with  moderate  donatives  to  such  as  Ar- 
gyle had  mined  by  his  tyranny,  the  snrplumge 
oeing  intended  to  descend  to  his  family.  The 
king  refused  to  see  Lome,  but  with  the  duke^s 
consent." 

<<  Thedisgustingease,"  says  Mr.  Fox,  '<  with 
which  James,  (in  bis  Memoirs,  Macpherson's 
State  Papers,  I. '  123),  speaks  of  Aifryle's  case, 
his  pretence,  thQt  be  put  his  life  m  jeopardy 
only  with  a  view  to  seize  his  property,  seem 
to  destroy  all  notions  of  thid  prince's  having' 
bad  any  honour  or  conscience ;  nor  ttfter  this, 
can  we  give  much  credit  to  the  declaration, 
itat  Argyle's  life  was  not  aimed  at." 

Roger  Coke  says :  "  The  next  day,  after  the 
eari's  sentence,  viz.  December  the  14tb,  the 
council  gave  the  king  notice  of  it,  and  expected 
his  further  pleasure,  now  the  work  is  done  to 
his  hand :  but  it  seems  his  highness  was  very 
impatient  till  he  had  the  earl's  blood ;  for,  he 
said,  *  If  the  express  from  the  king  came  not 
*  timously,  he  would  take  upon  himself  what 
^  was  to  DC  done  ;*  by  which  you  may  see  what 
an  ascendancy  the  duke  had  over  the  king : 
however,  the  earl  upon  the  16th  petitioned  &e 
duke  that  he  might  send  a  Petition  to  the  king^ 
winch  was  refused."    Vol.  2,  p.  395, 
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.  hort  to  the  Protestant  religion  than  all  the 
rest  of  that  act,  and  many  other  actB,  coold 
.  do^ood. 

"  Whilst  these  acts,  about  religion,  were  in 
agitation,  his  highness  told  the  earl  one  day 
in  pri?ate,  to  beware  of  himself,  for  the  earl 
of  £rrol,  and  others,  were  to  pve  in  a  bill 
to  the  parliament,  to  get  him'  made  liable  to 
some  debts  they  pretended  to  be  cautioners 
in  for  his  father,  and  that  those  that  were 
ttiDst  forward  in  Ills  majesty's  service  must 
be  had  a  care  of:  the  earl  said,  he  knew 
there  was  no  ground  for  any  such  bill,  and 
he  hoped  neither  the  earl  of  Enrol,  nor  any 
other,  should  have  any  advantage  of  him, 
nfoa  any  head  relating  to  his  majesty's  ser- 
vice.   His  highness  told  others  likewise,  he 
had  given  the  earl  good  advice. 
**  But  shortly  after  the  above-mentioned  de- 
bates, there  were  two  bills  given  into  the 
meeting  of  the  Articles,  against  the  earl,  one 
.  by  the  earl  of  Enrol,  the  other  by  his  ma- 
jesty's advocate,  who  alledged  hie  did  it  by 
command,  for  otherwise  he  acknowledged  it 
.  was  without  his  line.    The  earl  of  Errol's 
daim  was,  that  the  earl  of  Argyle  might  be 
declared  liable  to  relieve  him,  and  others,  of 
a  debt,  wherein,  they  alledged,  they  stood 
bound  as  cautionei-s,  for  the  late  marquis  of 
Arsyle,  ^e  earl's  fadier.    To  which  the 
can  answered,  that  he  had  not  got  his 
father's  whole  estate,  but  only  a  part  of  it, 
imd  that  expressly  burdened  with  all  the 
debts  he  was  liable  to^ay ;  whereof  this  pre- 
tended debt  was  none,  and  that  the  manjuis 
of  Huntly,  who  at  that  time  was  owing  to 
the  marquis  of  Ar^le  35,000i.  sterl.  nad 
got  4,000/.  sterl.  of  yearly  rent,  out  of  the 
marquis  of  Argyle's  forfaulture,    without 
the  burden  of  any  debt ;  so  that  both  by  law, 
.  and  equity,  the  earl  could  not  be  liable,  the 
marquis  of  Hunth',  and  not.  he,  having  ^ot 
,  that  which  should  bear  this  reUef,  and  which 
should  indeed  have  paid  the  far  gi'eatest  part 
of  ihe  marquis  of  Argyle's  debt,  the  same 
havinff   been  undert&en  for    Huntly  by 
Argyfe,  either  as  cautioner  for  Huntly,  or 
to  raise  money  to  pay  his  debt :  besides  that 
the  earl  of  ^rrol  can  never^make  it  appear, 
that  he,  or  his  predecessors,  were  bound,  for 
the  tparquis  of  Argyle,  in  the  third  part  of 
the  sums  he  acclaims ;  yet  some  were  much 
inclined  to  believe  Enrol  on  his  bare  as- 
sertion, 
^  His  majesty's  advocate's  claim  was,  to  take 
from  the  earl  his  heritable  offices  of  sheriff, 
&c.    especially    that  of  justice-general  of 
Arij^yle-shire,  ttie  Isles,  and  other  places, 
which  last  is  nevertheless  only  a  part  of  the 
ffeneral  justiciary  of  all  Scotland,  granted  to 
Sis  predecessors,  some  hundred  years  ago, 
for   honourable   and  onerous   causes,  and 
oonstantly  enjoyed  by  them  uo^  expressly 
iurrendered,  m  his  late  majesty's  hands,  for 
a  new  grant  of  the  above-mentioned  Justi- 
ciary of  Argvle,  &c.    And  this  new  grant 
wa9  abo  ooofirmed  by  many  acts  of  parlia- 


ment, apd  particularlv  by  Jiis  mi^jesty's 
royal  fiither,  of  blessed  memor}',  in  the  par- 
liament holden  by  him  Anno  1633.  As 
likewise  by  his  miyesty  that  now  is  Twhom 
God  long  preserve)  his  nei^  g^  and  charter, 
after  several  debates  before  him  in  Anno 
1663,  and  1672.  Which  new  giiis  and 
charters  were  a^in  ratified  by  a  special  in- 
struction froni  his  majesty  in  the  parliament 
1672.  So  that  albeit  several  late  gifts  of  re- 
gality granted  to  the  marquis  pf  Athol, 
marquis  of  Qneensberry,  and  others,  may  be 
questioned,  because  granted  since  the  acts  of 


and  granted  long  before  the  said  acts  of  par- 
liament, and  in  effect  the  earl  his  rights  are 
rather  confirmed  by  these  prohibitive  acts, 
because  both  anterior  to,  ana  except^  from 
them,  as  appears  by  the  act  Salvo  Jure  1633. 
Wherein  the  earl's  rights  are  particularly 
and  fully  exeepted  in  the  body  of  the 
printed  act 

"When  these  thin|^  appeared  so  plain  as  not 
to  be  answered,  it  was  alledged  that  upon 
the  foifaulture  of  the  late  mai-quis  of  Argyle, 
his  estate  was  annexed  to  tlie  crown  ;  and 
so  could  not  be  gifled  to  the  earl  by  his 
majesty',  ^wherein  they  soon  discovered  a 
design  to  torfault  him,  if  any  pretence  could 
be  found)  but  the  act  of  foifaulture  h&ag 
read,  dnd  containing  no  such  thing,  hot  aa 
the  contrary  a  clear  power  left  to  his  ma- 
jesty to  dispose  of  the  whole,  and  the  earl 
telLng  them  plainly,  that  these  diat  were 
most  active  to  have  his  father  fbr&ulted, 
were  very  far  from  desiring  his  estate  to  be 
annexed  to  the  crown,  seeing  it  was  in  ex- 
pectation of  gifb  out  of  it  they  were  so  dili- 
gent, that  pretence  or  the  annexation  was 
past  from,  but  yet  the  design  was  no  wise 
given  over,  for  there  was  a  proposition  made, 
and  a  vote  carried  in  the  articles,  that  a  com- 
mittee should  be  appointed,  with  parlianien* 
tary  power,  to  meet  in  the  intervals  of  par- 
liament, to  determine  all  controversies  could 
be  moved  against  any  of  the  earl's  rights  ; 
which  was  a  very  extraordinary  device,  and 
plainly  carried  by  extraordinary  influences. 

**  ITpon  this  the  earl  applied  to  the  parliament, 
where  this  vote  was  to  be  brou^t,  and 
having  informed  the  members  of  his  ri^ht, 
and  the  consequences  of  such  a  new  judica* 
ture,  he  had  good  hope  to  c^et  the  vote  ran* 
versed,  when  his  royal  highness  on  second 
thoughts  judged  it  fit  to  put  a  stop  to  it,  and 
excused  himiBelf,  saving,  it  was  his  not 
being  acquainted,  and  but  lately  in  afiairs, 
had  made  him  jgo  along  with  it,  for  he 
found  it  did  plainly  impugn  his  msyestyS 
]K«n^tive,  and  miffht  be  of  ill  consequence, 
and  mdeed  it  is  plasf  enou^.  It  would 
have  exposed  the  marquis  of  Huntly 's  gifl, 
which  proceeded  on  the  same  forfaulture,  as 
well  as  the  earl  of  Argyle's,  to  the  same, 
and  fiur  gre^  hazftrd^^  at  some  cawe  to  be 
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sensible,  when  they  beard  all.  You  see 
here  at  what  rate  the  earl  was  pursued,  and 
on  what  ^^unds,  before  his  taking  of  the 
test  came  m  hand. 
'*  After  the  parliament  w«»  adjounied,  there 
was  a  new -design  to  apply  to  his  majesty 
for  a  commission,  of  the  same  nature,  for 
reviewing  all  the  earVs  rights,  and  to  deprive 
hiiii  of  his  heritable  offices,  and,  if  possible, 
to  burden  him  with  more  debts  than  his 

•  estate  was  worth. 

*•  Upon  which,  the  earl  waited  on  his  highness, 
and  informed  him  more  particularly,  offer- 
ing to  make  it  appear,  oy  unquestionable 
rights  and  evidences,  that  his  estate  was  not 
subject  to  any  such  re\iew,  as  was  intended, 
and  that  it  might  breed  the  earl  great  trou- 
ble, but  could  have  no  effect  in  law.  To 
which  his  highness  answered,  That  a  review 
could  do  no  hurt ;  the  earl  said,  if  a  com- 
mission for  a  review  were  granted,^  some- 
thing must  be  intended,  and  something  must 
be  done,  and  it  was  very  like  that  some  of 
these  put  into  such  a  commission  would  be 

•  his  enemies,  at  least  small  friends,  and  there- 
fore intreated  that  if  any  intended  to  quarrel 
liis  rights,  they  and  he  and  all  then*  debates 
might  be  remitted  to  the  ordinary  judicato- 
ries :  and  indeed  he  had  reason  to  desire 
it  might  be  so,  the  ordinary  judicatories 
being  established  by  the  ancinit  laws  of  the 
kingdom,  not  in  order  or  with  respect  to  par- 
ticular causes,  and  persons,  but  for  the 
general,  equal  and  impartial  administration 
of  justice  to  all;  Whereas  the  granting  par- 
ticular conunissions,  for  trying  and  judging 
such  and  such  cases,  and  persons,  cannot  but 
expose  to  the  just  contrary  inconveniences, 
there  being  certainly  a  vast  difference  be- 
twixt a  man's  finding  a  judge  indiflerently 
constitute,  and  his  havinff  one  expressly  and 
particularly  appointed,  Mr  his  single  affair, 
who  might  possibly  think  himself  commis- 
6tonate,  rather  to  serve  a  turn  in  an  arbitrary 
way,  than  to  administer  fan*  justice  :  but  all 
this  prevailed  not,  only  his  highness  said, 
the  commission  should  not  be  expede  until 
the  ear!  knew  the  names  of  the  persons 
insert  in  it :  whereunto  the  earl  answered, 
that  there  might  be  many  persons,  against 
whom  he  could  make  no  legal  exception, 
whom  yet  he  might  have  very  good  reason 
to  decline  to  be  his  particular  judges,  and  to 
have  his   rights  taken  from  the  ordinary 

•  judges,  and  committed  to  their  examination, 
^nd  all  he  mi^ht  possibly  gain  by  excepting 
would  be  to  irritate ;  adding  that  as  to  his 
heritable  offices,  be  had  undoubtedly  right  to 
them,  and  they  were  rather  honourable, 
than  of  advantage,  that  his  family  had 
^hem  for  faiihfxil  services  to  the  crown  \  and 
because  they  had  served  more  faithfully  than 
their  neighbours,  and  been  more  useful  than 
others,  in  keeping  the  country  in  peace, 
from  thieves  and  robbers,  therefore  all  the 
broken  men  and  their  patrons,  were  enemies 
to  him,  and  tiis  family,  and  desirous  to  have 
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these  offices  out  of  his  hand,  h\it  he  resolved 
to  do  as  he  had  always  done,  to  put  himself 
in  his  majesty's  will,  and  if  his  majesty  wer« 
resolved  to  have  back  all  heritable  offices, 
and  should  think  fit  after  hearing  him  to  have 
back  his,  his  majesty  should  have  them, 
either  freely  or  for  a  just  value  :  for  though 
they  rendered  the  earl  no  free  yearly  rent,  as 
the  earl  used  tliem,  yet  he  mii^ht  be  a  suf- 
ferer in  the  want  of  them,  if  the  country 
were  left  open  to  thieves  and  robbers,  which 
he  hoped  his  majesty  would  repair.  His 
rights  (as  he  had  said  in  parliament)  were 
unquestionable,  and  often  times  confirmed  ; 
vet  he  was  willing  to  smrrender  them  all  on 
nis  knee  to  his  majesty,  but  was  not  willing 
to  have  them  torn  from  him  with  an  affixmt 
by  any  other. 

'*  Upon  this  his  highness  was  pleased,  to  allow 
the  earl  a  time,  to  so  to  the  country,  ta 
bring  his  papers,  and  he  was  put  in  hopes 
no  commission  should  pass  till  his  return, 
which  was  indeed  observed. 

"  In  the  mean  time,  the  eari  did  write  to  tim 
earl  of  Murray,  his  majesty's  secretary,  that 
he  might  have  leave,  to  wait  upon  his  ma- 
jesty, which  his  majesty  did  graciously  tnd 
readil}'  grant;  the  ean  puiposing,  at  hi* 
return  to  Edinburgh,  to  beg  the  same  fitrour 
of  bis  highness :  but  he  found  this  motion 
more  fatal  to  him  than  he  could  hare  at  first 
expected  so  innocent  a  design  could  prove : 
for  it  was  at  first  told  him,  he^could  not 
have  access  to  kiss  his  majesty's  hand 
without  taking  the  test ;  then  it  dropt  out, 
that  it  was  ill  taken,  his  majesty  was  at  all 
addressed  to,  for  leave  to  kiss  his  hand  :  and 
at  length  it  became  plain,  that  taking  the 
test  would  not  clear  the  way. 

^*  As  the  eari  was  on  his  return  to  Edinburgh, 
to  wait  u[k)n  his  highness,  and  come  the 
length  of  Glasgow,  he  got  the  nevns,  that 
the  late  president  of  the  session,  and  he^ 
were  both  turned  out  of  it,  and  at  his  arrival 
at  Edinburgh,  several  meetings  of  council 
were  appointed  only  to  occasion  his  taking 
of  tlie  test :  but  the  earl  having  gone  some 
iniles  out  of  town,  was  not  present.  At  last 
a  meeting  of  the  council  vras  appointed  ex- 
pressly, and  one  of  the  clerks  ordered  to 
warn  the  earl  particularly  to  be  present ; 
whereof  the  eari  being  advertised  before  the 
clerk  came  to  him,  he  waited  on  his  highnesBf 
and  had  the  honour  of  an  opportunity  after 
supper,  to  s|)eak  to  his  royal  highness,  in 
his  bed-chamber :  the  eail  told  his  hiGfhnesfl| 
he  was  now  returned,  to  make  good  his  word, 
and  to  shew  those  writs  and  nghts  he  had 

{iromisod  :  but  Sir  (said  the  earl)  1  have 
leard  by  the  way  of  alterations,  and  that  I 
am  turned  out  ot  the  session  :  his  highness 
said,  it  was  so  :  the  eari  asked  what  next  ? 
His  highness  said,  he  knew  no  more.  Tlie 
carl  said,  he  had  never  sought  that,. nor  any 
place,  and  he  knew  that  place  was  at  his 
majesty's  dispose  and  it  might  soon  be 
better  filled:  but  Mini  the  earl,  if  it  be  to  ei» 
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•  Dreift  a  irown,  it  is  the  .fint  I  bftve  had  from 
his  noajesty'thiB  30  years  ;  I  know  I  hsve 

.  enemies,  but  they  shall  nefer  make  me  aher 
nay  duty,  au<)  resolutioo  to  senre  his  ma* 
jestjr ;  I  hare  served  his  muesty  in  arms 
and  in  his  judicatures,  whenlknevr  I  had 
enemies  on  my  r^t  hand,  and  (m  my  left, 
and  I  will  do  so  still.  But  if  any  have 
power,  to  render  his  m^esty  or  your  high- 
ness jealous  of  me,  it  wiH  make  ray  serrioe 
the  more  useless  to  both,  and  the  less  cbm- 
Ibrtable  to  myself:  his  hig^bness  said,  he 
knew  no  more  than  what  he  had  said ;  the 
eari  then  said,  it  was  late,  and  he  would 
wait  on  his  highness  some  other  time,  about 
these  matters  :  but  ^be  thing  that  at  present 
presses  (says  the  earl)  is,  that  I  hear  one  of 
the  clerks  of  council  is  appointed  to  tell  me 
to  be  at  the  council,  to  morrow,  I  conceive, 
to  take  the  test ;  pray,  what  is  the  haste  ? 
may  not  I,  with  your  liiffhness's  favour, 
have  the  time  allowed  by  the  act  ofparlia- 
ment  ?  His  highness  said.  No.  The  eari 
ufffed  it  again,  but  in  vain:  and  all  the 
dday,  he  could  obtain,  was  till  Thursday 
the  3rd  November,  the  next  council  dav  in 
course.  The  eari  said  he  was  the  less  fond 
of  the  test,  that  he  found  that  some  that  re- 

.  fused  it  were  still  in  favour,  and  others  that 
bad  taken  it  turned  out,  as  the  register,  at 
which'  his  highness  only  laughed :  but  Sir, 
said  the  eari,  how  comes  yourliighnessto 
press  the  test  so  hastily?  Sure  there  are 
some  {hin^  in  it  your  highness  doth  not 
over  much  like:  .then  said  his  highness, 
angerly,  and  in  a  passion  :  most  true,  that 
test  .was  brought  ipto  the  parliament,  with- 

.  4>ut  the  confession  of  faith  :  but  the  late  pre- 
sident caused  put  in  the  confession,  which 
makes  it  such  as  no  honest  nuui  can  take  it : 
the  earl  said  he  had  the  more  reason  to 
advise :  whereby  you  may  see,  whether  his 
hig4iness  then  thought,  tne  confession  was 
to  w  sworn  to  in  the  test,  or  not. 

'*  Afler  this  the  eari  waited  several  times  on  his 

.  highness,  and  made  new  attempts  for  the 
favour  of  a  delay,  but  with  no  success: 
What  passed  in  pnvate,  shall  not  be  repeated 
except  so  far  as  is  absolutely  neoessarv  to 
Evince  die  eari  his  innocency,  and  to  snew 
|hat  in  what  he  did  he  had  no  ill  design, 
nor  did  in  the  least  prevaricate,  or  give  any 
offence  willingly,  but  was  ready  to  comply, 
as  far  as  he  could,  with  a  good  conscience : 
It  was  in  this  interval,  tluit  the  earl  spoke 
with  the  bishop  of  Edinburgh,  and  saw  his 
vindication  of  the  test,  and  all  the  explana- 
tions I  here  send  you,  only  the  council's  ex- 
planation was  not  yet  thought  on  :  And  that 
all  the  bishop  did  then  uige  the  eari  with, 
beyond  what  is  hb  vindication,  was  to  have 
a  care  of  a  noble  family,  and  to  tell  him, 
that  the  opposing  the  exception  of  the  king's 
sons,  and  orothers,  from  taking  the  test,  md 
fireld  the  kiln. 

#*  At  the  last  upon  Wednesday,    the  seoond 
9f  November,  late,  the  earl  waited  on  hit 
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bighneii,  and  did  in  the  most  hnnMe,  and 
easy  expressions  he  oooUL devise,  dediaelbe 
present  taking  of  the  test ;  but  if  his  highness 
wouhl  needs  uve  a  present  answer,  he  begaed 
his  favour,  that  he  would  accept  of  his  cetos- 
j^  it  in  private,  which  was  denied  again  : 
Tnen,  he  said,  if  his  highness  would  allttw 
him  time,  to  go  home  and  oonsuler,  he  would 
either  give  s&sfaction,  or  the  time  iirescribed 
by  the  act  of  parliament  wouU  mpse,  and 
so  lie  would  go  off  in  oonrse,and  without  noise. 
But  this  also  his  highness  absolutely  refus- 
ed :  Upon  which  the  eari  asked,  what  good 
his  appearing  in  council^  to  refuse  mre, 
would  do  ?  His  hiffhness  was  pleased  to  an- 
swer, that  he  neednot  ap|iear,  out  to  employ 
some  friend  to  speak  for  him;  and  his  high- 
ness himself  named  one.  Thistheeari  Yield- 
ed to,  as  the  best  of  a  bad  choice,  and  said, 
he  should  either  use  the  person  named  by  his 
highness,  or  some  other  relation  that  were  a 
counsellor,  and  in  town :  And,  in  compliance 
with  his  highnesses  pleasure,  die  next  morn- 
ing, the  earl  drew  a  letter,  for  a  warrant 
to  the  same  person  his  highness  had  named, 
for  declaring  his  mind  in  councfl  ;  where- 
in he  exprnsed  his  constant  resoludon  to 
continue  a  true  protestant,  and  loyal  sub- 
ject, which  were  the  true  ends  of  fine  test : 
but  the  letter  condodinff  on  a  delay  of  taking 
the  oath,  and  his  bigness  having  given 
some  indication,  how  little  pleasing  that 
office  was  to  him,  neither  that  friend,  nor 
any  other  would,  by  any  means,  accept  of 
it. 

*^  Upon  this  the  earl  drew  a  second,  and  shorter 
letter,  to  any  that  should  that  day  preside 
in  councif;  but  afler  much  discourse,  it 
being  suggested,  that  an  explanation  would 
be  allowd,  and  the  shorter  the  .  better, 
the  earl  first  drew  one,  suitable  to  his  own 
thoughts;  and  it  being  thought  too  lon^, 
did  instantly  shorten  it,  and  put  it  into  his 
pocket,  but  withal  said  he  wouM  notofe 
It,  till  he  knew  his  hisfaness's  pleasure,  lest 
his  highness  mi^httuw  it  ill  that  any  had 
prevaued  more  with  him,  than  himself ;  aad 
therefore  the  eari  did  refuse  to  go  to  thecoun- 
cil,  or  out  of  his  chamber,,  till  he  had  his 
approbation.  A  little  alter  a  coach  was  sent 
for  the  eari,  and  it  was  told  him,  in  the 
room  without  the  osundl  chamber,  that  the 
bishop  of  Edinburgh  had  spoke  to  his  high- 
ness, and  signified  to  him,  that  the  earl  was 
willmg  to  tiJte  the  test,  with  an  explanation, 
and  uiat  the  bishop  said,  it  would  be 
very  kindly  accepted.  These  wer^  the  ex« 
press  words,  and  then  (and  not  till  thai)  the 
earl  went  into  the  council^  and  delivered  (that 
is,  pronounced)  his  ei^anation  close  by  his 
highness,  ind  directly  towards  him  ;  so  loud 
and  avdible,  that  some  in  the  furthest  comer 
of  the  room  acknowledged  they  heard  it : 
whereupon  the  oadi  was  wninistered.  and  the 
earl  took  it ;  and  bis  highness  with  a  wd| 
satisfied  countenance,  and  the  honour  of  a 
smilei  oomoumd^d  mm  to  tdce  his  f^i 
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And  wbile  he  sat  by  his  highness  (wliich  was 
his  honour  to  do  that  day)  ni^  hiirhness  spake 
sereral  times  privately  to  him,  apd  ahvaj  s 
Very  pleasantly. 
**  Ami  the  earl  ha'h  since  prjtested  to  his 
friends,  that  he  thinks  his  hicrhness  was,,  at 
the  time,  well  pleaswl,  thouGrn  some  others, 
that  wished  the  earl  out  of  the  council, 
appeared  surprised,  and  in  some  coulu- 
sion. 

"  The  first  thing*  came  to  be  treated  of  in  coun- 
cil, after  the'  earl  had  taken  his  seat,  Avas 
the  council's  explanation,  at  that  time  inten«1- 
ed,  and  resolved  to  be  allowed  to  the  clergy 
only,  and  no  other,  and  wiihal  not  to  be 
printed :  To  which  the  earl  refused  to  vote, 
which  i^as  afterwai'ds  made  a  ground  of  chal- 
lenge. A  little  after,  it  being  the  post  ni'j:'iit, 
the  earl  stent  out,  and  went  to  his  bulging", 
and  though  ne  acknowledges,  he  did  not  de- 
<^line  to  give  some  friends  an  account  of  what 
Lad  past,  yet  he  was  so  far  fmni  spreading 
copies  of  his  explanation,  at  taking  the  oath, 
that  he  flatly  refused  to  give  a  kind,  and 
discreet  friend,  then  in  his  chamber,  a  copy 
it,    lest    it  might  go  abroad :    Ajid  thV* 


of 

words  being  few,  and  publicly  spoke,  it  is 
not  strange  they  mi  ;ht  be  almost  perfectly 
repeated,  as,  it  is  known,  the  clerks  pretenfl- 
ed  to  do  ;  but  the  king's  advocate  having  past 
from  the  accusation  of  spreading,  this  is  otdy 
mentioned  to  evidence  now  sinj^lv  studious 
the  earl  was  to  satisfy  his  own  conscience, 
and  how  tender  of  giving  offence,  for  I  can 
say  truly  for  him,  he  was  never  heard  to  dis- 
suade any  to  take  the  test,  nor  to  disparage  it, 
after  it  past  in  an  act ;  only  he  refused  to 
take  it  himself,  without  an  explanation, 
which  to  stretch  to  a  crime  is  beyond  all 
example.  I  confess,  he  never  cried  it 
up  as  superexcellent,  or  divine,  as  some 
have  done  that  can  alter  their  tone,  and  de- 
cry it  as  much,  whenever  there  shall  be 
occasion. 

The  next  morning  tlie  earl  waited  on 
his  highness,  expectinjj  yesternight's  counte- 
nance, and  indeed  nothing  less  than  what  he 
met  with ;  for  beginning  to  speak  with  his 
highness  in  trrivate,  his  highness  interrupted 
him,  and  sain  he  wa$  not  pleasetl  ^nth  his  ex- 
planation. Tlie  earl  said,  he  did  not  presume 
to  gjye  it  till  his  highness  allowed  him  :  His 
highness  acknowledged,  that  the  bishop  of 
Edinburgh  had  told  him,  that  the  earl  intend- 
ed an  ex])lanation :  But,  says  his  highness,  I 
thought  it  bad  been  some  short  one,  like  earl 
<iuecnsl)erry*s  :  The  earl  answered  that  his 
highness  heard  what  he  said  :  His  highness 
said,  he^lid,  but  he  was  surprised  :  Tlien  the 
eaH  said,  he  had  said  the  same  thing,  in  pri- 
vate to  his  highness,  wherewith  he,  at  that 
time,  appeared  satisfied  :  And  the  earl  being 
ah^iut  to  say  more,  in  his  own  vinmcation, 
liis  highness  interrupting  said,  Well,  it  is  past 
with  you,  but  it  shall  pass  so  with  no  other, 
which  wonls,  the  earl  thought,  did  both  con- 
$rm  the  council's  acceptance,  and  bis  expla- 
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nation,  and  sufficiently  clear  him  from  &]1 
offence,  if  he  had  incurred  any. 

**  And  whatever  hath  been  his  Intrhness's  reso- 
Inlion,  or  the  earPs  raisfbrtune  since,  the  earl 
is  persuaded  that  his  hiyhneHS  was  resolved 
then  to  push  the  affair  no  further,  for  though 
some  had  still  the  same  aniniosiiies,  and  pre- 
judices against  the  earl,  yet  hithertothey  had 
not  adventured  to  undcTtake  to  extract,  and 
forge  such  crimes,  out  of  his  words,  as  after- 
wards Ihey  (lid  :  And  it  was  not,  til!  private 
suggestions  were  made,  that  advocates  were 
aske*l,  as  they  weie,  if  thi'se  words  could  be 
s:rltcl»'^'d  to  *trea.>on  ;  and  that  (when  the 
ablest  denie«')  the  king's  advocate  complied, 
a..d  tvas  ord.ucd  to  draw  the  indictment,  and 
some  judges  \*\Te  engaged,  and  secured  about 
it,  as  v.ill  appear,  whenever  his  majesty 
thinks  it  his  interest  to  take  an  exact  trial  if 
that  M  hole  aflhir. 

"The  earl  difl  think,  as  I  just  now  said,  his 
highness  sciving,  it  was  past  as  to  him,  was 
enough  ;  he  was  resoU  ed  to  say  no  more  for 
ju<;tifying  himself^,  hut  seeing  he  is  so  hardly 
pressed,  and  Iris  life,  and  honour  at  the  stake, 
it  i^  lioped  his  lii;^liness  Mill  not  disown  what 
the  earl  hath  hitherto  so  respectfully  conceal- 
ed, and  is  uomt  no  less  necessary  to  he  spoke 
out  for  his  viiidieation.  And  that  is,  that  be- 
sides thiit  his  highness  did  allow  the  earl  to 
evplp.in,  and  did  hoar  his  explanation  in  coun- 
cil, afid  approve  it :  The  earl  did  twice  in 
pri'.  ate,  once  btfnre,  and  once  after  his  oath 
m  coimeil,  re])eat,  to  his  highness,  the  same 
W(  rds,  that  the  treason  is  now  founded  on  : 
viz.  That  the  earl  n^eant  not  to  bind  up  him- 
self, to  wish,  and  endeavour,  in  a  lawful  ^'J^y, 
and  in  his  station,  any  alteration,  he  thought  to 
the  advantage  of  church  and  &ttite,  not  repug- 
nant to  the  pi otestant religion,  and  his  loyaTty: 
and  that  his  highness  -^las  so  far  from  charg- 
ing them  with  treason,  that  he  said,  plainly, 
both  times,  the  earl's  scruples  were  unneces- 
sary, and  that  the  test  disl  not  bind  him  up  as 
he  imagined ;  adding  further,  the  last  time, 
that  the  ehrl  liad  cheated  himself,  for  not- 
witlistanding  the  explanation,  he  bad  taken 
the  test.  To  which  the  earl  only  answered, 
that  the!i  his  highness  sUould  he  satisfied. 
Now,  af\er  all  tITis,  that  treason  should  be  so 
earnestly  searcli^tl  foi-,  and  so  groundlessly 
found,  in  those  words,  is  it  not  strange  be- 
yond all  example  ?  Could  it  be  treason  for 
the  earl  to  sny,  He  will  not  bind  un  himself, 
where  his  highness  saj'sso  oft,  ana  so'plain- 
1y,  It  was  not  intended  that  he,  or  any  man, 
fihould  be  bound  up  ? 

"  What  passed  the  next  day,  after  the  earl  had 
taken  the  test,  and  was  received  by  the  coun- 
cil, is  also  proper  for  you  to  know.  The  earl 
being  to  take  it  as  one  of  the  commiv(;sioners 
of  the  Treasury,  it  was  commonly  thought 
that  he,  and  tlie  other  commissioners,  weue 
to  take  it  in  the  Exchequer  ;  but  after  ten  of 
the  clock,  about  two  hours  after  the  earl 
had  parted  from  his  highness,  one  told  him, 
there  wts  a  di^sign  upon  him,  to  make  hiia 
3K 
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swearOQce  more  before  tbeoouBcil;  Andac- 
cordiDgly,  at  twelve  there  was»  an  extraordi- 
pary.  council  called  in  the  Abbey,  and  there 
it  was  found,  That  the  commissioners  of 
Treasury,  as  officers  of  the  Crown,  were  to 
take  the  test  betbre  the  council ;  and  it  was 
tohl  the  earl  that  the  Excheouer  could  not 
that  day  sit  without  him.  And  to  make 
the  matter  more  solemn,  it  was  resolved  that 
the  council  should  meet  that  afternoon, 
and  that  his  highneais  should  be  present :  so  as 
soon  as  they  were  met,  the  oath  was  tendered, 
and  the  earl  offering  to  take  it,  and  saying 
only  these  words,  as  before,  the. earl  of  K4>x- 
bur^h,  never  heard  to  speak  in  council  ^ill 
then,  stood  up  behind  his  hig'hness'^diair,  and 
with  clamour  uaked  what  was  said :  To  whom 
his  highness  was  pleased  to  turn  and  inform 
him ;  upon  which  Roxburgh,  prepared  for 
the  purp  se,  desired,  that  what  the  eaii  of 
Argyle  had  said,  the  day  before,  might  be  re- 
peated :  Which  the  earl,  seeing  a  design  upon 
Lim,  did  at  first  decline,  till  he  was  peremp- 
torily put  to  it  by  his  highness,  and  ne  being 
ingenuous,  and  thinking  no  course  more  pro- 
per to  prevent  mistakes  of  words,  he  said  he 
bad  a  note  of  what  he  had  said  in  his  pocket, 
which  his  highness  called  for  very  earnestly, 
and  commanded  him  to  produce ;  which 
being  done,  and  the  paper  read,  so  secure 
waa  the  earl  of  his  innooency,  that  he  waa 
willing  upon  the  tint  motion,  to  sign  it : 
but  the  then  new  uresideotof  the  session, 
now  chancellor,  ana  the  new  reg^ister,  could 
not  agree,  whether  it  was  fit,  or  not,  the  trea- 
aon  not  yet  appearing,  when  read  in  council, 
as  when  they  nad  talked  of  it  in  private ;  so 
the  earl  was  removed,  and  then  called  in, 
and  after  these  two  had  whetted  and  atyusted 
their  inventions,  he  was  desired  positively  to 
sign  the  paper  he  had  given  in.  To  which  he 
answercu,  he  meant  w3l,  and  truly  did  see  no 
ill  in  the  paper,  why  he  might  not,  and  if  the 
frords  did  please  them  then,  as  they  did 
when  they  were  first  pronoimced,  he  would 
do  it :  but,  if  thev  found  the  least  matter  of 
displeasure  in  them,  he  would  forbear : 
whereupon  being  again  removed,  and  called 
in,  he  was  told,  he  bad  not  given  the  satisfac- 
tioR  reouired  by  tbe  act  of  parliament,  in 
taking  the  Test :  and  so  could  not  sit  in  the 
^  council,  and  someuhat  more  was  added,  as  if 
the  matter  drew  deeper,  but  ^he  particular 
words  I  do  not  know  ;  to  which  the  earl  said, 
that  he  judged,  all  the  parliament  meant  \«as 
to  exclude  refusers  of  the  Test  from  places 
of  trust :  and  if  he  were  judg'ed  a  refuser, 
be  submitted,  but  could  conceive  no  greater 
danger  in  the  matter,  for  be  had  sened  his 
majesty  faithfully  within  doors,. and  was  re- 
solved to  do  so  without  doors,  and  so  he  made 
his  obeisance,  and  went  out.  Next  morning 
being  Saturday,  November  5,  the  earl 
waited  on  bis  royal  hig^hness,  and  amongst 
other  things,  told  his  hightiess,  he  was 
strangely  surprised,  that  the  saying  be  could 
not  bud  up  hunself  in  his  station  and  in-law- 


fulway,  (Sec.  o  was  rontainod  intbti^apeiv 
was  looked  on  as  a  crime,  seeing  be  had  said 
the  same  words  to  his  highness  fonncily  in 
private,  without  any  offence,  to  which  his 
ni^hness  gave  no  answer,  but  held  hb  peace  r 
which  made  the  earl  make  bold,  to  pot  faun 
to  remember  his  own  words,  and  to  ask 
him,  what  he  had  said,  when  the  earl  former- 
ly spoke  to  him  ;  then  his  hisfboess  was 
pleased  to  say,  he  had  forgot  what  he  had 
said  :  to  which  the  ead  answered,  the  worse 
indeed  for  me ;  but  8ir,  heve  are  the  same 
words,  I  formerly  said,  without  ofienee,  what 
says  your  highness  now  ?  What  ill  is  in  them  ? 
Let  me  know  af»d  I  will  vindicate  myself. 
And  all  his  highness  at  this  seoopd  time  said, 
was,  what  huth  been  above  remarked,  that 
they  were  unnecessary  words,  that  the  earl 
scrupled  needlessly,  that  he  was  tioi  tied  up 
by  that  oath,  as  he  imagined ;  and  after  a 
pause  added,  as  I  have  already  told  yon,  well 
you  have  cheated  yourself,  you  h^ve  taken 
the  Test:  to  which  the  earl  replied,  he 
hoped  then  his  highness  was  satisfied,  ^as 
above)  bis  highness  then  begMk  to  oomplain, 
that  the  earl,  the  Uttle  while  he  sat  in  coun- 
cil, afier  he  had  taken  the  oi^h,  had  not  ^une 
along  to  approve  the  council's  explanation  : 
the  earl  said  he  had  not  heard  the  debate : 
and  therefore,  it  was  reasonable,  to  excuse 
him  from  voting.  His  highness  returned,  n 
little  warmly,  that  tbe  earl  knew  the  cast 
weU  enough  (which  indeed  was  not  unlike» 
and  yet  not  at  all  strange,  that  tlie  earl  eoold 
not  vote,  for  that  explanation,  seeing  he 
could  not  but  know,  tbe  parliament  did  intend 
the  confession  should  be  sworn :  and  that  ha 
himself  had  taken  it  in  that  sense,  as  all  others 
had  done,  betbre  that  explanation  past  in 
oouocil)  but  tlie  earl  replying  nothing,  his 
highness  continued,  that  tne  earl  and  others 
had  designed  to  bring  txvuble  upon  an  bukd* 
fill  of  poor  Catholics,  tliatwoukl  Uve  peace* 
ably,  however  they  were  tised,  hot  it  should 
ligfit  upon  others. 

*'  A  little  after,  his  highness  commanded  the 
earl  not  to  go  out  of  town,  till  he  waited 
on  liim,  which  the  earl  said  he  should  obey : 
but  notwithstanding  thereof  one  of  the  cks^ 
of  the  council  was  sent  to  the  earl,  that  same 
night,  late,  to  intimate  to  him,  not  to  go  out 
ot  town,  till  the  council  should  sit,  «pon  the 
Tuesday  thoreaiter. 

<^  U|>on  Monday,  tbe  7th  of  November,  the  earl 
waited  cxi  his  highness  again,  and  told  him 
he  was  surprised  to  ^etsuch  a  message  from 
tbe  council,  afltcr  bis  highness  had  laid  his 
own  commands  upon  him,  and  asked  what 
the  council's  meaning  could  be  r  his  high- 
ness was  pleased  to  say,  he  knew  nothing, 
but  referred  all  to  themselves,  at  their  meet* 
mg. 

**  Upon  Tuesday,  the  8th  of  November,  when 
tbe  council  met,  without  ever  calliiig  the 
earl,  an  order  was  sent  to  him,  by  one  of 
their  clerks,  to  enter  himself  prisoner  in  the 
castle  of  Edinbuigh,  before  tw^e  «*cMc 
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ilitiwxtday>intk  ft  w«rraiitl»  Ae deputy 
gOFernor,  to  ke^p  him  piisoner.  wbcreia  Ihe 
word  mii«-£Hrmaoc«  wm  stnick  mA^  whidk 
rapaared  to  have  beenfuriy  writ :  tliia  wd«r 
toe  earl  received^  and  obeyed  it,  with  great 
8ubiniaH(M),  enterug  all  aioae  ia  ao  hackney- 
coach  :  and  whemaone  of  bis  relations,  and 
•efflona  of  quality  ofierad  to  go  aJoag  with 
ftiflfty  he  re^'ueedy  saying,  that  if  he  were  pur* 
fined  at  the  ioitanceot  any  ether  he  would 
accept  of  their  ciriitty,  but  seeaig  he  was 
puriiied  at  the  inatanoe  of  his  majeH^'s  ad- 
vocatey  he  would  so,  in  the  most  homble 
way  that  he  co«ild  thiik  on,  and  have  nohoAy 
4x>noemed  but  himself. 
But  all  this  did  not  hinder  the  council,  to 
write  to  his  majesty  the  tetter  hereafter  in- 
sert, giving  judgment^  before  trial,  without 
any  faring,  anS  seeking,  leave  to  pi'oeeed 
to  a  process,  whieh  they  likewise  proceeded 
in,  before  any  return  oarae,  as  likewise, 
about  the  very  date  of  this  letter,  they  emit- 
ted their  explanation  oflhe  test:  aibeiEt  in 
their  letter,  they  assert,  That  they  had  been 
▼ery  careful  not  to  scdfer  any  to  take  the 
test  with  grosses  and  explanations. 

^  The  earl^  some  dswa  alter  his  entering  pri- 
soner into  the  castie  of  Ediobaigh,  did  write 
a  letter  to  his  royal  highness,  telling  him, 
.that  he  had  obeyed,  his  bighnesa'a,  and^  the 
eouncil's  order,  m  entering  prisoner  ia  thai 
place,  that  be  ha(d  not  written  sooner,  lest 
tie  might  be  thought  too  in>paueat  of  his  pu- 
nishment, wiiieh  appeared  to  be  the  efiects 
of  an  hig^  displeasure,  which,  he  hoped,  he 
Jto  wise  deser^'ed ;  that  he  wf»  resolved  to 
continue  in  ail  duty,  and  obedience  to  his  ma- 
jesty, and  his  royal-  highness,  tiui  nevvr  to 
fai\  in  any  profession  thereol'  be  bad  made  ; 
and  bcggica  to  know  what  satisfaction  was 
and  where,  and- how,  he  might 
live  with' hfsr  higfaness  iavour. 

«  This  lottec,  at  tirst,  seemed  to  please,,  and, 
tlie  earl  heard^  it  did^  but  the  only  answer 
directly  returned,  was  summons  cbaiging- 
theeaiiv  ^ith  leasing-*m«kiog,  anddepraving 
d' lawSf  before  any  return  from  li»s. ma- 
jesty ;  and  atler  a  return  came  another  sum- 
mons, witlvsoimd  of  trumpet,  eontaining  per- 
jury and  treason,  added  tothe  former  crimen 
notwithstanding  all  which^  fair  weather  was 
jaade,.and  it  wa»jrii^en  out,  and  likewise  in*- 
timated  to  the  earl,  by  a  particular  message 
from^one  of  the  club,  tliat  no  more  was  de- 
si^^ned^  but  to  humble  the  earl,  and  to  take 
hsi-  heritable  and  othei[  offices*  from  him, 
and  his  family,  and  when,  his  highness  was 
told  it  wae  hard  measure,,  by  such  a  process 
and*  on  such  pretensions^  to  threaten  life 
aod  fortune^  his  highuess  said,  Lite  and  for^ 
tune?  God  forbid! 

**  What  happened  after  these  things^  and.  bow 
the  pfoeees  waa-  carried  on,,tbUews  now  in 
oeder ;  and  ton  your  more  clear,  and  distinot 
infbvmatioi^,  I*  haveeent  yoo^  several  Very 
n6cesiarjft  adbiMcfolpiqMn-f with  Indexes^. 
.ew*» 
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Some  other  passe^eii  omitted  iti  ibfrrOt  Edi- 
tions cfthe  Slate  Tnals  are  here  supplied.} 

£i>INBi;rcb,  November  3,  1681. 
His  IkKyal  Highness,  ate. 

AAol  Praeses,  Le^ingsfon, 

Montrose,  Bishop  of  Edinburgh, 

■A^^le,  £l)^inston» 

Wraton,  Rosse, 

Lbfithgow,  Dalziel, 

Perth,  President  of  Stesbn, 

Strathmore,  Treasurer  Deputy,   • 

Roxburgh,  Register, 

Ancram,  Advocate, 

Ah-ley,  Justke  Clerk, 

Balcarres,  Collintouu, 

Ixnn,  Lundi^. 

This  day  the  eari  of  Argyle  hming  ftrstf 
openly  deelared  his  sensey  aa  you  have  it  hiere^ 
alter  set  down  in  his  explication,  took  the  Test 
ae  a  i^riTv -counsellor ',  and  after  lie  was  called' 
to,  sod  nad  taken  his  place,  the  councfii's  ex- 
phcatioB  having  been  read  and  debated,  wa» 
put  to  the  vote^  and  passed,  the  cm^I  not  voting 
thereto. 

The  Privy-Council^s  Explanation  of  the  Test.. 

Forasmuch  as  some  have  eaterfnined  jselon- 
"lies  and  prejudioeB  against  the  Oath  and  Test 
Appointed  to  be  taken  by  all  pessona  in  pnblicr 
ti'ust,  civil,,  eeclesiaslicai,  or  miiittiry,  in  thi» 
kingdomi  by  the  sixth  act  of  Itts  migesty'tf 
tburd  parliament  ;*  as  if  thereby  they  were*  tv 
swear  to  every  proposition,  or  clause  of  thd 
Confession  of  Faith  tlietein  menrioned  ^  or  Ihat 

*  This  Act  was  as  follows :  » 

"  Act  anent  Religion,  and  the  Test.  At  Edia- 
btfrgh,  the  last  day  of  August,  1^81. 

.  "  The  which  day,  our  soverei^  lord  wilb 
his  estates  of  parliament,  coosid^ing  that  al* 
beit,  by  many  wbolDsome  laws  made  by  bin 
royal  grandlatber,  and  father  of  glorious  me^ 
mory,  atid  by  himself,  ia  this,  and  his  othei* 
parfaaments  since  his  ha^^jy  restoration,  thsf 
Protestant  religion  is  carefully  asserted,  esta- 
blished and  secured,  against  popery  and  pha« 
uaticism:  yet  the  restioss  adversaries  of  our 
religion,  do  not  oeose  to  propagate  their  errours, 
and  to  seduce  his  majesty's  subjects  ti'om  theis 
duty  to  God,  and  loyalty,  to  his  vioe-gerent,  and 
to  overturn  the  established  rehgfiou,  by  intro^. 
ducing  their  superstitions  and  delusions,  intd 
his  chui*cb  and  kingdom.  And  knowing  tiiat 
nothing  can  mure  increase  the  numbers  and 
coulidence  of  papists,  and  shismatical  dissent- 
CA-s  from  the  esteblished  church,  then  the  su^ 
pine  neiflect  of  putting  in  execution  the  good 
laws  provided  against  them,  together  with  their 
hopes  to  insinuate  themselves'  into  othces  and 
plaeeaof  trust  and  ^iblio  employment.  There<* 
fore,  his  miyesty,  from  hie  princely  and  pious 
xeal>.tomiiuj|aift  imd  jveieirve  t|M»  foroteetant 
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ed,  were  thereby  exposed  to  the  hazard  of  al- 
teratioo  or  subversion :  ail  which  are  far  from 
the  intention  or  design  of  the  parliamenta  im- 
posing this  oath,  and  irom  the  genuine  sens* 


invasioa  were  made  by  it  upon  the  intrinsic 
spiritual  po^er  of  lh&  church,  or  power  of  the 
keys,  or  as  if  the  present  episcoj  al  govern- 
ment of  this  national  chuich;  by  law  establish- 


religion,  contained  in  the  Confession  of  Faith, 
recorded  in  the  first  parliament  of  king  James 
the  Sixth,  which  is  founded  on,  and  agreeable 
to  the  written  word  of  God  ;  doeth,  with  advice 
and  consent  of  his  estates  of  parliament,  require 
and  command,  all  his  oflicers,  judges  and  ma- 
gistrates, to  put  the  laws  made  against  pu[)ery 
apd  papish  priests,  Jesuits,  and  all  pcrsGns  of 
any'c»ther  order  iu  the  popish  church,  especially 
against  savers  and  hearers  of  mass;    >eDders 
and  dispersers  of  foi  bidden  books,  and  rcbsetters 
of  popish  priests,  and  excommunicate  papists  : 
as  also,  against  all  pbauatick  separatists  from 
this  national  church ;     against  preachers   at 
bouse,  or  tield  conventicles,  and  the  ressetters, 
and  baibourers  of  preachers,  uho  areintercom- 
muned ;  against  disorderly  baptisms,  and  mar- 
riages, and  irregular  ordiudtions,  and  all  other 
ahismatical  disoriieis,  to  lull  and  vigorous  eir- 
ecution,  according  to  the  tenor  of  tlie  respective 
acts  of  parliament  thereanent  provided :  and 
that  his  miyesty's  princely  care  to  have  these 
laws  put  in  execution,  against  those  enemies  of 
the  protestant  religion,  may  the.  more  clearly 
appear :    he  doeth,  with  advice    and  consent 
atbresaid,  statut  and  ordain,  that  the  ministers 
of  each  paroch,give  up  in  October  yearly,  to 
their  respective  ordinaries,  tnie  and  exact  lists 
of  all  papists,  and  schismatical  withdrawers 
from  the  public  worship,  in  their  res(>ectivc  pa- 
10^^168;   which  lists  are  to  be  subscribed  by 
them,  and  that  the  bishops  give  in  an  doubfe 
of  the  said  lists  su!  scribed  by  them,  to  the  res- 
pective sheriffs,  stewards,  bailies  of  ro\alty,  and 
regulity,  and  magistrates  of  burghs,   to  the 
enect  uie  said  judges  may  proceed  against  them 
according  to  law :    as  also,  the  sheriffs,  and 
other  magistrates  albrewiid,  are  hereby  ordained 
to  gi>e  an  account  to  his  majesty's  privy  coun- 
cil in  December  yearly,  of  their  proceedings 
against  those  papists,    and  phanatical   sepa- 
ratists, as  they  will   be    answerable  at  their 
highest  peril.     And  that  the  diligences  done 
by  the  sberifTs,  bailies  of  re&falities,  and  other 
magistrates  foresaid,  maybe  the  better  en- 
quired into  by  the  council,  the  bishops  of  the 
respective  diocesses,  are  to  send  exact  doubles 
of  the  list  of  the  papists,  and  pbanaticks,  to  the 
clerks  of  privy  council,  whereby  the  diligences 
of  the  sheriffs,  and  other  judges  thresaids,  may 
•be  controlled  and  examined.    And  to  cut  off  all 
liupes,  from  papints  and  phanaticks  of  their  tie- 
ibg  imployed  in  ofiices  and  places  of  publick 
irr,st,  it  is  here  by  statutand  ordained,  that  the 
following  oath  sliall  be  taken  by  all  persons  in 
offic^  and  places  of  publick  trust,  civil,  eccle- 
%iasticalf  and  military,  especially  by  all  members 
bf  uariiaraent,  and  all  e'cctnrs  of  members  of 
,    |MUiiament,  ail  privy  counsellers,  lords  of  ses- 
aion,  members  of  exchequer,  lords  of  justiciary, 
and  other  members  of  these  courts ;  all  officers 
tf  the  crowB,  and  (rtatCy  all  arch^biahops  and 


bishops,  and  all  preachers  and  ministers  of  the 
gospel  whatsoever ;    all  persons  of  this  king* 
dom,  named  or  to  be  named  commissioners  tor 
the  borders;  all  members  ol'the  oommisaioB 
for  church  affairs ;  all  sheriffs,  stewards,  bttil- 
Ues  of  royalties  and  regalities,  justices  of  the 
peace,  othcers  of  the  mint,  commissars  and 
their  deputs,  their  clerks  and  fiscals,  all  advo- 
cates aud  procurators  liefore  any  of  these  courts, 
all  >vriters  to  t.  e  signit,  all  pubhck  nottara,  and 
o:her  persons  imployed  in  writii;g  or  agentiog : 
the  Lyon  king  at  amis,  heraulds,  purser  ants, 
and  inessengera  at  arms ;  all  coltectours,  8t4>- 
coliectours  and  f^^rmourera  ot  his  majestie's 
customs  and  excise ;    all  magistrats,  deans  of 
gild,  couucillers,  and  clerks  oT  burghs  ro^al  and 
i-egality  ;  all  deac;pns  of  trades,  and  deacon 
conveeners  in  the  saids  burfrhs ;  all  masters  and 
doctors  in  universities,  coiiedges,  or  schools ; 
all  chaplains  in  fatnihcs,  pedagogues  to  children, 
and  all  otiicera  and  souldiers  in  armies,  fofts, 
or  militia,  and  all  other  persons  in  pubhck  trust 
or  otHce  within  this  kingdo^i^  who  shall  pob- 
lickly  s\^ear,  and  subscribe  the  said  oath  aa 
follows,  viz.     The  arch-bishops,  chief  ooro- 
inander  of  the  forces,  and  officers  of  the  crown 
and  state,  and  couucellers,  before  the  secret 
council :  all  the  Lords  of  session,  and  all  mem- 
bers of  the  coUedge  otjmrice,  and  others  de- 
pending   upon    them,    before   the    session ; 
The  lords  of  justiciary,  and  those  depending 
upon   that  court,  in  the  justice  court:   the 
Lords,  and  other  members  of  exchequer,  be- 
fore the  excheouer.      All  bishops,  before  the 
arch -bishops :   all  the  interiour  cletgy,  com- 
missars, masters  and  doctore  of  universities, 
and  schools,  chaplains  and  pedagogues,  before 
the  bishops  of  tlie  respective  diocesses :  sheriffs; 
Stewarts,  bailies  of  royalty  and  regality,  and 
those  depending  on  these  juirisdictiODS,' before 
these  respective  courts:    and  provosts,  bailies 
and  others  of  the  buigh,  before  the  town  coun- 
cil :  all  collectors,  and  termourers  of  the  king's 
customs  and  excise,  before  the  exchequer ;  Uie 
commissionei-s  of  tlie  borders,  before  the  prirj 
council :  all  justices  of  peace,  before  their  con- 
veener,  and  the  officers  ot  the  mbt  beiv»rethe  ge- 
neral of  the  mint ;  and  the  officera  c^  the  forces^ 
before  the  commander  in  chief ;  and  common 
souldiers  before  their  respective  officers;  the 
Lyon  before  the  privy  council ;  and  heraulds, 
pursevants,  and  messengers  at  arms,  before  the 
Lyon.    And  his  mi^esty,  with  consent  foresaid 
statuts  and  ordains,  that  all  those  who  presently 
possess  or  enjoy  any  of  the  foresaid  offices, 
publick  trusts,  or  inployroents,  shall  take  and 
subscribe  the  following  oath,  in  one  of  th^ 
foresaid  offices,  in  manner  before  {»rp0cribed, 
betwixt  and  the  first  of  January  next,  whidi  is 
to  be  recorded,  in  the  registers  of  the  respective 
courts,  and.  extracts .  thereof  under  the  derks 
hands,  to  be  reported  to  hia  uugestaes  privy 
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to  administer  this  oath  and  test  to  the  minis- 
ters, in  their  respecti*  e  dioceses,  in  this  express 
sc-nse:  (1.)  Tliat  thoiiofh  the  Confession  of 
Faith,  ratiiiedin  parliament  1567„  was  framed 
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aiid  meaninflf  tliercof :  therefore  his  royal  hij^h 
ness,  his  majesty's  hiijh  commissioner,  and 
lords  of  the  privy-council,  do  allow,  autho- 
rize, and  impower  the  archbishops  and  bishops 


council,  betwixt  this  and  the  iirst  of  March 
next,  1682,  and  there afkii  n  any  other com*ts, 
■whereof  they  are  judg^es  or  members,  the 
first  time  they  shall  sit,  or  exerce  in  any  of 
these  respectire  courts :  and  ordiiins,  that  all 
who  shall  hereafter  be  promoted  to,  or  unployed 
in  any  of  the  foresaids  offices,  trusts,  or  imploy- 
ments  shall  at  their  entry  into  and  before  their 
exercing  thereof,  take  and  subscribe  the  said 
oath  in  manner  foresaid,*  o  be  recorded  in  the 
reffisters  of  the  respective  courts,  and  reported 
to  bis  majesties  pri?y  council  \^  ithin  the  space  of 
forty  days  after  their  taking"  the  samo :  and  if 
any  shall  presume  to  exercise  any  of  the  said  of- 
fices, or  imployments,  or  any  publick  ofn  ^e,  or 
trust,  within  this  kingdom,  (the  kind's  lawful 
brothers  and  sons  only  excepted^  until  they  take 
the  oath  foresaid,  and  subscrice  it,  to  be  re- 
corded in  the  registers  of  the  i-especfKe  courts, 
they  shall  be  declared  incapable  of  aM  pubiick 
trust  there  after  and  furtiier  be  punished  witli 
the  loss  of  their  moveables,  and  '  liferent  es- 
cheat, the  one  half  whereof  to  be  given  to  the 
informer,  and  the  other  half  to  belong  to  his 
majesty,  and  his  majesty,  with  advice  foresaid, 
recommends  to  his  .privy  council  to  see  this 
act  put  to  due  and  vigorous  execution." 

The  Test,  containing  the  Oath  to  be  taken  by 
all  Persons  in  public  Trust 

"  I  solemnly  swear,  in  the  presence  of  the 
eternal  God,  whom  I  invoke  as  jud<;e,  and 
witness  of  the  sincere  intention  of  this  my 
oath.  That  I  ovm,  and  sincerely  profess  the 
true  Protestant  religion,  contained  m  the  Con- 
fession of  Faith,  recorded  in  the  first  parlia- 
ment of  king  James  the  6th,  and  that  I  nelieve 
the  ST  me  to  be  founded  on,  and  agreeable  to 
the  written  w:ord  of  God.  And  I  promise  and 
swear,  that  I  shall  adhere  thereunto,  during 
all  tlie  days  of  my  life-time ;  and  shall  endea- 
voar  to  edfucate  my  children  therein ;  and  shall 
never  consent  to  any  change  or  alteration  con- 
trary thereto,  and  that  f  disown  and  renounce 
all  such  principles,  doctiines,  or  practices, 
whether  popish  or  fanatiCiil,  which  are  con- 
trary unto,  and  inconsistent  with  the  said  Pro- 
testant Relitrion,  and  Confession  of  Faith. 
And  for  testification  of  my  obedience  to  my 
most  gracious  sovereij^  Charles  the  2nd,  I 
do  affirm,  and  swear  by  this  my  solemn  oath,^ 
that  the  king's  majesty  is  the  only  supreme 
governor  of  this  realm,  overall  persons,  and 
in  all  causes^  as  well  ecclesiartical  as  civil : 
and  that  no  foreign  prince,  person,  nope,  pre- 
late, state  or  potentate,  hath,  or  ougnt  to  have 
any  jurisdiction,  power,  superiority,  pre-emi- 
nency,  or  authority,  ecclesiastical  oi;  civil, 
ivithm  this  realm.  And  therefore  I  do  utterly 
renounce,  and  fiirsake  all  foreign  jurisdictions, 
powers,  superiorities,  and  authorities :  arid  do 
promise,  tnat  from  beneeforth  I  shtU  bear 


faith,  and  true  aHe;^iance  to  the  king's  ma- 
jc  sty,  his  heirs  and  lawful  successors  ;  and  to 
my  power  shall  assist  and  defend  all  rights, 
juriijJictions,  prero^atixes,  privileges,  preier- 
meiits  and  uulhoritiLS  belon;^ii:g  to  the  king's 
majesty,  his  heirs  and  lawful  successors.  And 
I  f  urtlier  alilrni  and  swear  by  tliis  my  solemn 
oath,  that  I  judge  it  unlawful  for  .iibjects, 
upon  pretence  of  reformation,  or  any  other 
prei^nce  whatsoever,  to  enter  into  covenants 
or  leagues,  or  to  convocate,  convene,  or  as- 
semble in  any  council*^,  conventions  or  assem- 
blies, to  treat,  consult,  or  determine  in  any 
matter  of  state,  civil  or  ecclesiastic,  without 
liis  majesty's  special  command,  or  express  li-' 
cense  had  thereto  ;  or  to  take  up  anns  against 
t!)e  king,  or  these  commissionate  by  him.  And 
that  1  shall  never  so  rise  in  arms,  or  enter 
into  such  covenants  or  assemblies :  and  that 
there  lies  no  obUgation  on  me  fiom  the  Na- 
tional Covenant,  or  the  Solemn  League  and 
Covenant  (commonly  so  called)  or  any  other 
manner  of  way  whatsoever,  to  endeavour  any 
change  or  alteration  in  the  government,  either 
b  church  or  state,  as  it  is  now  established  by 
the  laws  of  this  kingdom.  And  I  promise  and ' 
swear,  that  I  shall,  with  my  utmost  power, 
deiend,  assist  and  maintain  his  majesty's  juris- 
diction aforesaid  ai^ainst  all  deadly.  And  I 
shall  never  decline  his  majesty's  poiver  and 
jurisdiction,  as  I  shall  answer  to  God.  And 
tinally,  1  affirm  and  swear,  that  this  my  so- 
lemn oath  is  given  in  the  plain  genuine  sense, 
and  meaning  of  tiie  Words,  without  any  equi- 
vocation, mental  reservation^  or  any  manner 
of  evasion  whatsoever ;  and  that  1  shall  not 
accept  or  use  any  dispensation  from  any  crea- 
ture whatsoever.    So  help  me  God." 

The  following  was  the  Confession  of  Faith : 

The  CowressioN  of  the  Faith  and  Doctrink, 
beleeved  and  professed  by  the  Protestantes 
of  Scotland,  exhibited  to  the  Estatis  of  the 
same  in  Parliament,  and  be  their  publick 
Votis  authorized,  as  a  Doctrine  gprounded 
upon  the  infallible  word  of  God. 

1.    Of  God. 

'  We  confesse  and  acknowledge  ane  onely 
God,  to  whom  onelie  we  must  cleave,  whome 
onelie  we  must  serve,  whom  onelie  we  must 
worship,  and  in  whom  onlie  we  must  put  our 
tnist,  who  is  eternal,  infinit,  unmeasurable, 
incomprehensible,  omnipotent,  invisible,  ane 
in  substance,  and  yet  distinct  in  three  per- 
sonnis,  the  Father,  the  Sonne,  and  the  Holie 
Ghost.  Be  whom  we  confesse  and  believe 
all  thinges  in  heaven  and  earth,  alswel  visible 
as  invisible,  to  have  bene  created,  to  be  re- 
teined  in  their  being,  and  to  be  ruled  and 
guyded  be  his  inscrutable  providence,  to  sik 
ena,  as  his  eternal  wisdome,  goodnes,   ar^ 
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in  the  infancy  of  reformatioii,  and  deflores  its 
dae  praise,  yet  by  the  Test  we  do  not  swear  to 
every  proposition,  or  clause  therein  contained, 
but  only  to  tht  true  Protestant  religion,  found- 

jusiice  hes  appoynted  them,  to  the  manifesta- 
tiou  ut  his  awiu  ^rlurie. 

12.     Of  the  Creation  of  Man. 

We  confe&^e  and  acknawledge  this  our  God 
to  have  creat  ^d  man,  to  wit,  our  first  father 
Adam,  to  his  awin  nL\a<^e  and  similitude,  to 
wh«Hae,  he  gave  wisdome,  lordship,  justice, 
free-will,  and  cleir  knoMltnlt^e  ot  hitus«.'lfe,  so 
that  in  the  iiaill  nature  of  man,  tliere  culd  be 
noted  no  imperfectioun.  Fra  quhilk  honour  and 
perfectioun,  man  and  woman  did  hot  he  tall : 
the  wontau  being  deceived  be  the  serpent,  and 
man  oboyiu^^  the  voyce  of  the  woman,  both 
conspyriui^  a^inst  the  soveraine  majestie 
of  Goo,  who  in  expressed  words  had  bclbre 
threatened  death,  ^''  they  presumed  to  eat  of 
the  forbidden  tree. 

3.     Of  Original  Sinne. 

.  Be  quhilk  transgressioun,  commounlie  call- 
ed orif^nal  sinne,  wes  the  image  of  God  utter- 
lie  deiiiccd  in  man,  and  he  and  his  posteritie 
of  nature  become  cnimies  to  God,  slaves  to 
Sathan,  and  servandis  unto  sin.  In  sameikle 
thai  death  everlasting  hes  had,  and  sail  have 
power  and  domiaioun,  over  all  that  have  not 
been,  ar  not,  or  sail  not  be  regenerated  from 
above,  quhilk  re^eueratioun  is  wrocht  by  the 
power  of  the  Uohe  Ghost,  working  in  the 
'  nartes  of  the  elect  of  God,  ane  assured  faith  in 
the  promise  of  God,  reveiled  to  us  in  his  word, 
bo  quhiik  iaith  we  apprehend  Christ  Jesus, 
with  the  graces  and  benejlites  promised  in  him. 

4#    Of  the  Revelation  of  the  Promise. 

Foe  this  we  constantlie  beleeve, '  that  God 
ftfter  the  feirful  and  horribka  detection  of  man, 
ira  his  obedience,  did  seek  Adam  at^ine,  call 
upon  him,  rebuke  his  sin,  eonvict  him  of  the 
eamOf  and  in.  the  end  made  unto  him  ane  most 
joyful  promise,  to  wit,  that  the  seed  of  the  wo- 
nan  suld  break  down  the  serpent's  head,  that  is, 
be  sold  destroy  the  works  ot  the  devil.  Quhilk 
^mifie«  as  it  was  repeated,  and  made  mair 
clear  from  time  to  time  ;  so  was  it  imbraced 
with  joy,  and  maist  consatntlie  received  of  all 
the  faitbful,  from  Adam^  to  Noe,  from  Noe  to 
Abraham^from  Abraliam  to  David,  andsoferth 
to  the  incarnatioon  of  Christ  Jesos,  aU  (we 
noaae  the  faithful  tiithers  under  tbelaw)  did  see 
the  joyful  daie  of  Christ  Jesus,  and  did  rejoyce. 

&    The  Continuance,  Increase  and  Pr^serva- 
tioun  of  the  Kirk. 

We  maist  constantly  belfeove,  dial  God  pre- 
wrved,  instructed^  multiplied,  honoured^  de- 
cered,  and  from  deatli  called  to  life,  h»  lurk  in 
all  ages'  fra  .Idam,  till  the  coming  of  Christ 
jinus  in  the  flesh.  For  Abraham  he  ealled 
from,  bis  fathers  cuntry,.  him.  he  iastructod,  bis 
l^wiB  henaltif  lied|,  tlw  suae  b»  BUM^roikNialia 


ed  on  the  word  of  God,  oontained  in  that  Cod* 
fession  as  it  is  opposed  to  popery  and  fana- 
ticism. (2.)  That  \x^  the  Test,  or  any  danae 
therein  contained,  no  invasion  or  encroachment 


preserved,  and  mait*  marreiloosly  delivered^ 
from  the  bondage  and  tyrannie  of  Pharaoh,  to 
them  he  gave  his  lawes,  constitutions  and  ce- 
remonies, them  he  possessed  in  the  Land  ^ 
Canaan,  to  them  af\er  Judges  and  after  Haul,  be 
gave  David  to  be  kin^,  to  whome  he  made  pro- 
mise, that  of  the  fruite  of  his  loynes  suM  ane 
sit  for  ever  upon  bis  regal  seat.  To  this  same^ 
people  from  time  to  time  be  sent  propbets,  to 
reduce  them  to  the  right  viay  ot  their  God: 
from  the  quhilk  oftentimes  they  declined,  be 
idolatry,  and  albeit  that  for  their  stubbome  con- 
tempt ot  justice  be  was  compelled  to  give  tbena 
into  the  hands  of  their  enemies,  as  beioir  was 
threatned  by  the  moutb  of  Moses,  in  sa 
nieikle  that  the  haly  cittie  was  destroyed,  tbe 
temple  burnt  with  tire,  and  tbe  haill  land  lefi 
desolate  the  space  of  luc.  zears  :  Zit  of  Boercy 
did  he  redtfce  them  again  to  Jerusalem,  whera 
the  cittie  and  temple  vi  ere  re-edified,  and  tbey 
against  all  temptations  and  assaulles  of  Satban, 
did  abide  till  tbe  Messias  came^  accordii^  to 
tbe  promise. 

6.    Of  tbe  IncamatioD  of  Cbrist  Jesos. 

Quhen  tbe  fulness  of  time  came,  God  sent  baa 
Sonne,  bis  eternal  wisdome,  the  substance  of 
his  awin  giory  in  this  warld,  quba  tube  tbe 
nature  of  manbead  of  tbe  substance  of  womaD, 
to  wit  of  avifgine,  and  that  be  ooeratioanof  tbe 
Holie  Ghost :  And  so  was  borne  tne  just  seeds  of 
David,  the  angel  of  tbe  great  oouacil  of  God» 
the  %ery  Messias  promis^  whom  we  oonfesso 
and  acknawledge  Emaianuel,  very  God  and 
very  man,  two  perfit  natures  united,  and  joyned 
in  one  ]iersouo.  Be  quhilk  our  confeaHOun  wa 
condemn  tbe  damnable  and  pestilent  heresies  of 
Arrius,  Alarcian,  Eutyches,  Nestorius,  and  sik 
utliers,  as  either  did  deuie  tbe  etemitie  of  bis 
God-head,  or  the  veritie  of  bis  bumaino  natufe, 
or  confounded  them,'  or  zit  divided  them. 

7.    Why  it  behooved  the  Mediator  to  be  v<^ 
God  and  very  M«i. 

.  We  acknawledge  and  confesse,  dial  this 
maist  wonderous  coiyunction  betwixt  the  God^ 
head,  and  the  Han-head  in.  Christ  Josua,  dad 
proceed  firom  the  eternal  and  Jmiaiitable 
decree  of  God,  from  qjubilk  all  ooi  sakalion 
spntigs  and  dependa. 

8.    Electkmn. 

For  that  same  eternal  God  and  Father*  wbo 
of  meeoe  grace  eleeted  as  in  Christ  Jesus  bit 
soune,  before  the.  foundation  of  tbe  world  was 
laide,  appointed  him  to  be  ouv  bead^our  brotbei^ 
our  pastor,  and  great  bishop  of  our  saula.  Bot 
because  that  tbe  enimitie  betwiat  tbojtistioeof 
God  and  our  sins  was  sik,  that  na  flesh  boitselle 
cold^,  or  might  have  attained  unto  God,  it  bo- 
booved  that  Uie  Sonne  of  God*  sukL  deaaend 
unto  ua^  aA(ktaJBi  bkuadfe  a^bodii.oi»  o«r  bedi% 


977] 


STATE  TRIALS,  85  Chaales  IL  l6Sl .-/or  Btgh  Treumnu  [87S 


is  mftde  ov  miended  upon  the  intrinsic  spiritaal 
pewer  of  th^  cburcb,  or  power  of  the  key  s,  as 
U  was  exerciwd  by  the  apostles,  and  the  most 
pure  and  primitive  church  in  the  first  three 

flesh  of  our  flesh,  and  bone  of  our  bones, 
mnd  so  become  tlie  Mediator  betwixt  Qod  and 
man,  giving  power  to  so  many  as  beleeve 
in  him  to  be  the  sonnes  of  God,  as  himself  dots 
witnesse  I  passe  up  to  my  Father,  and  unto 
9ttir  Father,  to  my  God  and  unto  zuir  God .  Be 
^uhilk  maist  holie  iraternitie,  cjuhatsaever  wee 
have  tynt  in  Adam,  is  restored  unto  us  againe. 
And  for  this  cause,  ar  we  noi  aflrayed  to  call 
God  our  Father,  not  sa  meikle  because  lie  hes 
created  us  (qnhilk  we  hai  e  common  with  the 
reprobate)  as  for  that,  that  he  hes  given  to  us  his 
puely  Sonne,  to  be  our  brother,  and  given  unto 
usgprace,  toacknawledge  and  imbracehim  for 
our  onlie  Mediatour,  as  before  is  said.  It  be- 
hooved farther  the  Messias  and  Redeemer  to  be 
very  God,  and  very  man,  because  he  vras  to 
4in<Mrlie  the  punishment  due  for  our  transgres- 
iioas,  and  to  preset  himsdfe  in  the  presence 
of  bis  Father'k  judgement,  as  in  our  person, 
to  suffer  for  our  transgression  and  inob^ence, 
be  death  to  overcome  him  that  was  author  of 
4leath.  Bot  because  the  onelv  God-head  culd 
nol  sufler  death,  neither  zitculd  the  onlie  man- 
head  overcome  the  samine,  he  joyned  both  to- 
gkher  inone  persone,  that  the  imbeciUitie  oi'the 
ttne,  suld  sufler  and  be  subject  to  death,  (quhilk 
we  had  deserved.)  And  the  infinit  and  invincible 
power  of  the  uther,  to  wit,  of  the  God -head;  suld 
triumph  and  purchasoe  to  us  life,  libertie,  and 
perpetual  victory:  And  so  we  conless,  and 
maist  ondonbtediy  beleeve. 

9.    Christ's  Death,  Passion  and  Burial. 


That  our  lord  Jesus  oflered  himselfe  a  vdun- 
tanr  sacrifice  unto  his  Father  for  us,  that  he 
mfiered  contradiction  of  sinners,  that  he  was 
wounded  and  plagued  lor  our  transgrasiouns, 
that  hee  being  the  clean  innocent  Lamb  of  God, 
was  ihunned  in  the  prssence  of  an  earthlie 
indge,  that  wcslild  be  absolved  b^oirthe  tri- 
bumil  seat  of  our  God.  That  he  suffered  not 
onlie  the  cruel  death  of  tlie  crosse  (quhilk  was 
^CGUfsed  be  the  sentence  of  God)  bot  also  that 
hee  suflered  ibr  a  aeason  the  wrath  of  his  Fa- 
ther, quhOk  sinners  had  deserved.  But  sit  we 
avow  tluift  he  remained'  the  only  well  belovod 
and  Messed  Sonne  of  his  Father,  even  in  the 
middest  of  his  anguish  and  torment,  auhilk  hee 
Buflered  in  body  imd  saoie,  to  make  the  full  sa- 
tisfaction for  the  sinnes  of  the  people.  After 
the  quhilk  we  confosse  and  avow  that  there  re- 
Biaines  na  uther  sacrifice  for  sinne,  quhilk  gif 
any  aifirme,  we  nathin^  doubt  to  avow,  that 
they  ar  blasphemous  against  Christs  d^th,  and 
the  everlasting  purgation  and  satisfaction  pur- 
chased to  us  &  flie  same. 

10.    Resurrectioun. 

We  uadoubftedlie  believe,  that  in  sameikleas 


it  was  impossihie,  that  the  dolours  of  death 
«aUa  BOlaiie  in  bsadaga  the  author  of  lite,  that 


denturies  after  Christ,  fuid  which  is  still  re-> 
served  entirely  to  tlie  church.  (S.)  That  the 
Oath  and  Test  is  without  any  prejudice  to  the 
episcopal  government  of  this  national  church, 

our  Lord  Jesus  crucified,  dead  and  buryed,  quha 
descended  into  Hell,  did  ryse  againe  for  our 
justiticaticn,  and  destroying  of  bim  quha  was 
the  author  of  death,  broclit  life  againe  to  us» 
that  were  subject  to  death,  and  to  the  bondage 
of  the  same.  •  We  knaw  that  his  resurrec- 
tion  was  confirmed  be  the  teiitimooie  of  his 
verie  enimies,  be  the  resurrection  of  the  dead, 
quhais  sepultures  did  oppeo,  and  they  did  rise^ 
and  appeared  to  moov,  within  the  cittie  of  Je- 
rusalem. It  was  also  confirmed  lie  the  tea* 
tjmonie  of  bis  angels,  and  be  the  senses  and 
judgments  of  his  apostles,  and  of  others'  quha 
had  conversation,  and  did  eat  and  drink  with 
him  after  his  resurrection. 

11.    Asoension. 

We  natbing  doubt,  bot  the  self  same  bodie, 
quhilk  was  borne  of  the  Vii*gine,  was  crucified, 
dead,  and  buried,  and  quhilk  did  rise  againe  did 
ascend  into  the  heavens,  for  the  acoompUah* 
mentof  all  thinges :  q  ulcere  in  our  names,  an^ 
for  our  comfort,  he  hes  received  all-  power  vol 
heaven  and  earth,  ^uhere  he  sittes  at  t}ie  richt 
hand  of  the  Father  inaugurate  in  his  kiagdome^ 
Advocate  and  onelie  Mediator  tor  us.  Quhiflc 
glorie,  honour  and  prerogative,  he  alone 
amonges  the  brethren  sail  possess,  tlAl  that  all 
his  enemies  be  made  his  futestule,  asHhat  we 
undoubtedlie  beleeve,  they  safl  be  in  the  final 
judgment :  To  the  execution  whereof  we  cer- 
tainlie  beleeve,  that  the  same  our  Lord  Jesus  sail 
visiblie  retume,  as  that  he  was  senate  ascend. 
And  then  we  firmely  believe,  that  the  time  of 
refreshing  and  restitutbn  of  all  things  sail  cum 
tin  sameikle  thatthir,  that  fra  the  beghmmg^ 
have  sufi*ered  violence,  injury  and  wraog  for 
richteousness  sake,  sail  inherit  that  blessed  in- 
mortalitie  promised  fra  the  beginning.  Bot 
contrariwise  the  stubbome,  inohedient,  cruel 
oppressoars  ;  filthie  personis,  idolaters,  and  all 
sortes  of  unfaiUiftil,  sail  be  cast  in  the  dungeoit 
of  utter  darknesse  where  the  worme  sail  not  die, 
nether  zit  their  fyie  sail  be  extinguished.  l%e 
cemembrance  of  quhilk  day,  andof  the  judge* 
meat  to  be  executed  in  the  same,  is  not  onelie  te 
us  ane  brydle,  whereby  our  camel  histes  ar  ere* 
frained,  bot  alswa  sik  inestimable  comfort,  that 
nether  may  the  threatning  of  worldiv  princes, 
nether  zit  the  ieare  of  temporal  death  and  pre- 
sent danger,  move  us  to  renounce  and  forsake 
that  blessed  societie,quhilk  we  the  members  have 
with  our  head  and  onlie  Mediator  Christ  Jesus, 
whom  we  confesse  and  avow  to  be  the  Messiaa 
promised,  the  onelie  Head  of  his  Kirk,  our  just 
Lawp^'veir,  our  onelie  hie  Prfcst,  Advocate  and 
Mediator.  In  quhilk  honoyres  and  ofiices,  gif 
man  or  angel  presume  to  intrude  theraself 
we  utterlie  detest  and  abliorre  them,  as  blas- 
phemous to  our  soveraine  and  supreme  gover« 
QorCfajriMjcsa». 
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which  is  declared  by  the  first  act  of  the  second  1  casions  his  in2Jcr:ty  hath  declared  he  wjll  in* 

■e«OD  of  his  iiiajest}*s  first  parliament,  to  be  '  Fiol^hiy  and  umlterai>ly  preserve.     And  ap- 

most  a^^eeable  to  the  word  of  GmI,  and  most  i  point  the  arc'^bishrtps  ana  bishops  to  require 

suitabie  to  monarchy,  and  which  upt»D  all  oc-  i  the  ministers  in  their  respectaTC  dioceses,  widi 


13.    Faith  ui  the  Holy  Ghost. 

This  our  faith  ami  the  a'wnrance  of  the  same* 
^iroceeds  not  fra  flesh  and  blude,  that  is  to  5ny, 
fra  na  natural  powers  within  ii^.  hot  is  the  in- 
spiration of  the  Holy  Gho^t :  i*  home  we  con-  ' 
fesse  God  equal  with  the  Father  and  with  Ir.s 
Sonne,  quha  sanctifVis  us,  and  brinsrs  us  a'l]  in 
Teritieto  be  hi**  awin  operr.tif»n,  wilh)iit  i>homc 
we  sukle  remaine  for  ever  enimies  to  God,  ar.d 
icrnorant  of  his  Sf»nne  ChriKt  JesiLs.  For  of 
nature  we  are  so  dead,  so  blind,  and  so  |»cr\T:rse, 
that  nether  can  we  feill  when  we  ar  pi  ick'.fl, 
seetbelicht  when  it  shines,  nor  assent  to  the 
will  of  Grod  when  it  is  rereiled,  unless  the  spirit 
of  the  Lord  Jesus  quicken  that  qiihilk  is  dead, 
remove  the  da  rknesse  from  our  nivndf>s,  and 
boweour  stubbume  hearts  to  the  obedience  of  his 
blessed  will.  And  so  as  we  confesse  that  Goii 
the  Father  created  us,  when  we  were  not ;  as  his 
Sonne  oar  Lord  Jesus  redeemed  us,  when  wee 
were  enimies  to  him :  so  also  do  confesse  that  the 
Hcrfy  Ghost  doth  sanctifie  and  ret^enerat  us, 
without  all  respect  ofonymerite  preceeding 
from  us ;  be  it  before,  or  be  it  after  our  resfene- 
ration.  To  speak  this  ane  thing'  zit  mair  plainc 
words:  aswewillin^y  spoyle  ourselves  oi  all 
honour,  and  gtoir  of  our  awin  creation  and  re- 
demption :  so  do  we  also  of  our  reofeneration 
and  sanctification :  for  of  ourselves  we  are  not 
■ufiicientto  think  one  (nide  thocht,  hot  he  quha 
lies  begun  the  wark  in  us^  is  onlie  that  conti- 
newis  us  in  the  same,  to  the  praise,  and  glorie 
ofhia  undeserved  grace. 

14.     The  Cause  of  Gude  Warkes. 

8a  that  the  cause  of  gude  warkes,  we  con- 
fesse to  be  not  our  Iree  will,  bot  the  8|»irit  of  the 
Lord  Jesus,  who  dwelling  io  our  hearts  be  trewe 
faith,  bringes  iurth  sik  warkes,  as  God  bes  pre- 
pared for  us  to  walk  in.  For  this  we  maist  boldilie 
alfirme.  that  b-asphemv  it  is  to  say,  that  Christ 
abydes  in  the  heartes  of  sik,  as  in  w  home  there 
is  no  spirit  of  sanctification.  And  therefore  we 
feir  not  to  affiriiie,  that  murtlierers,  oppressers, 
cruel  peniecnters,  adulterers,  huremongers, 
filthy  persouns,  idolaters,  drunkards,  thieves, 
and  all  workers  of  iniquity,  have  nether  trew 
faith,  uf^er  any  portion  of  the  spirit  of  the 
Lord  Jesus,  so  long  as  obstinatlie  they  contibew 
in  their  wickedness.  For  how  soone  that  ever 
the  spirit  of  the  Lord  Jesus  (quhdk  God's  elect 
children  receive  be  trew  faith)  taks  possession 
in  |he  heart  of  ony  man  so  soone  dois  he  ve- 

fenerate  and  renew  the  same  man.  So  that 
e  beginnis  to  bait  that  quhilk  before  he  loved, 
and  bt&fins  to  loie  that  quhiik  Moir  he  hated, 
and  fra  thine  cum  mis  that  continual    battel, 

2nhilk  is  betHtxt  the  fiesb  and  the  spirit  iu 
iod's  children  ,  ti<l  the  flesh  and  natural  man, 
according  to  the  awin  corruption,  lustes  for 
thinges  pteasand  and  delectable  unto  the  self,  and 
grudges  m  adrersity,  is  ly  fted  9J^  in  pro6|ierity, 


and  at  every  moment  is  prone  and  reddie  to 
offend  the  maiet>tie  of  God.  Bot  the  spirit  of 
Gcd,  quhilk  g^^cs  wi^nessiniB;'  to  onr  spirit,  that 
we  are  the  scrni-s  of  God,  makns  us  to  re- 
sist filtt;ic  pkasureis,  and  to  irnnne  is 
God's  presence,  for  deliverance  fra  this  boodag« 
of  cf  •rruptinn  :  and  finaiiy  to  triumph  over  sin 
that  it  rei^oe  not  in  our  mortal  bod  vis.  This 
battel  hes  net  the  came!  men,  being  destitute  of 
GoiPs  spirit,  b<jt  doi5  follow  and  obey  sinne  with 
grc(  diiiir^,  and  witlioiit  repeiitance,  even  as  the 
devil,  and  their  com:^t  lustes  do  prick  them. 
Bnt  the  sonnesi  of  God,  as  before  wes  said,  dois 
fecht  a4;air}st  sinne,  dos  sob  and  mnnie,  wbea 
ihev  |>f:rceive  themselves  tempted  in  iuiqoitie : 
aii(f  gif  they  fall,th«*y  rise  asrame  with  earnest 
and  uiifcigued  repentance,  and  thir  thing  is  they 
do  not  be  their  a^m  power,  bot  the  power  of  the 
Lord  Jesus,  without  whome  they  were  able  to 
do  nothing. 

15.    What  warkes  ar  reputed  gude  befoir  God. 

We  confesse  and  acknawledge,  that  God  hes 
^ven  to  man  his  holy  law,  in  quhilk  not  only 
ar  forbidden  all  sik  warkes  as  displeis  and 
offend  his  Crodlie  Majestie^  bot  akwa  ar 
commanded  all  sik  as  pleis  him,  and  as  he  hes 
promised  to  rewaird. '  And  thir  warks  be  of 
t\^  a  sortes.  The  ana  are  done  to  the  honoor  of 
God  the  uther  to  tbe  profiteof  our  nichtbooris : 
and  both  have  the  revelled  will  of  God  for  their 
assurance.  To  hare  ane  God,  to  worscbip  and 
honour  him,  to  call  upon  him  in  all  our  troubles, 
reverence  his  holy  name,  to  heare  his  word,  to 
believe  the  same,  to  communicate  with  his 
holv  sacraments,  are  the  warices  of  tbe  fiisl 
tabill.  To  honour  fiither,  mother,  princes  and 
rulers  and  soperiour  powers ;  to  love  them,  to 
support  them,  zea  to  obey  their  charges  (not 
repugning  to  the  commandmejit  of  God)  to  save 
tbe  lives  of  innocents;  to  rep^esse  tjrrannie,  to 
defend  the  oppressed,  to  keepe  our  bodies  deano 
and  halie,  to  lire  in  schemes  and  temperance, 
to  deal  justlie  with  all  men  both  in  word  and  deed ; 
and  finally  to  represse  all  appetite  of  our  mdit- 
botiris  hurt,  are  the  ifude  warkes  of  tbe  secimd 
tabill  quhilk  are  maist  pleising  and  aooejitabil 
unto  God,  as  the  uarkes  that  are  commaiided 
be  himselfe.  The  contrary  quhairof,  *  is  sinne 
maist  odious,  quhiik  nhiayes  displeisis  htm,  and 
provokes  him  to  anger ;  As  not  to  call  upon 
alone,  when  we  have  need,  nor  to  bear  his 
word,  with  reverence,  to  cooterone  and  de- 
spise it,  to  have  or  worschip  idob,  to  maintetto 
and  defend  idolatrie,  licbttie  to  esteem  the  re- 
verend name  of  God,  to  prophane,  abuse  or 
oontemne  the  Sacraments  of  Christ  Jesus,  to 
disobey  or  re^'ist  ony  that  God  hes  placed  in 
autlioritie  (quhilk  they  passe  not  over  the 
boundes  of  their  office)  to  muTth«r,Of  to  con-* 
sent  thereto,  to  heare  hatred,  or  to  led  innocent 
blude  bee  shed,  gif  wee  may  withstand  tL 
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Aeir  first  convenieney,  to  obe^r  the  law  in  |  venunent;  and thit tke pboiriimeiit appointad 

by  the  fore^d  sixth  act  of  bis  m^esty's  third 

Sariiament,   shall  be  impartialTy  aad  without 
elay  inflicted  upon  them.    By  me, 

Pet.  Menzeis. 


awearing  and  subscribing  the  droresaid  Oath 
and  Test  with  certification,  that  the  refusers 
shall  be  esteemed  persons  disafl^ted  to  the 
Protestant  religion,  and  to  his  majesty's  go- 


And  finally,  the  transgression  of  ony  uther 
Gommaodement  in  the  first  or  the  secund  tabill : 
Wee  contesse  and  afiirme  to  be  sinne,  by  the 
.^uhilk  God*s  anger  and  displesure  in  kindled 
against  the  proud  jjntliankful  warld.  80  that 
gude  warkes  we  affirme  to  be  tbir  onlie,  that 
are  done  in  fiuth,  and  aS  God's  commandment 
quha  in  his  lawehes  expressed  what  the  thingis 
be  that  pleis  him.  And  evil  warkis  we  afiirme 
not  only  thir  that  expressedly  ar  done  aipiinst 
God's  commandment:  hot  thir  alswa  that  in 
matteria  of  religion,  and  worschipping  of  God, 
lies  na  uther  assurance  hot  the  inveiitioun  and 
opinioun  of  man,  qhhilk  God  fra  the  beginning 
hes  ever  rejected,  as  be  the  prophet  Esay ,  and 
be  our  Maister  Christ  Jesus  we  ar  taught  in 
these  wordsy  In  vain  do  they  worsghip  me,, 
teaching  for  doctrines  the  precepts  of  men. 

16.    The  Perfectioun  of  tlie  Law,  and  the  Im- 
perfectioun  of  Man. 

The  lawe  of  God  we  confesse  and  acknaw- 
ledjre  maist  just,  maist  equal,  maist  halie,  and 
maist  perfite  oonmiaunding  thir  thingis,  quhilk 
being  wrocht  in  perfectioun,  were  abill  to  give 
life,  and  abill  to  bring  man  to  eternal  fehcitie. 
Bot  our  nature  is  sa  corrupt,  sa  weake,  and  sa 
unpertite^  that  we  ar  never  abill  to  fulfill  the 
warkes  of  the  law  in  perfectioun.  Zea,  gif wesay 
we  have  na  sinne,  even  atler  we  are  regenerated, 
we  deceive  ourselves,  and  the  veritie  of  God  is 
not  in  us.  And  therefore,  it  behowis,  us  to  ap- 
prehend Christ  Jesus  with  his  justice  and  sa- 
tisfiustion,  quha  is  the  end  and  accomplishment 
of  the  law,  be  quhome  we  ar  set  at  this  liberty, 
that  the  curse  and  malediction  of  God  fall)iot 
upon  ,U8,  albeit  we  fulfil  not  the  same  in  all 
poyntes.  For  God  the  Father  beholding  us,  in 
the  body  of  his  Son  Christ  Jesus,  acceptis  our 
imperfite  obedience,aa  it  were  perfite,  ana  covers 
our  warks,  quhilk  ar  defyled  with  mony  spots, 
with  the  justice  of  his  Sonne.  We  do  not  mean 
that  we  are  so  set  at  liberty,  that  wee -awe  na 
obedience  to  the  Ulw  (for  that  wee  before  have 
plainly  confessed)  bot  this  we  affirme,  that  na 
man  in  earth  (Christ  Jesus  only  exce|>t)  hes 
given,  gives,or  sail  give  in  worke,  that  obedience 
to  the  law,  quhilk  the  law  requiris.  Bot  when 
we  have  done  all  things,  we  most  fiiil  downe 
and  unfaindl  V  confesse,  that  we  are  unprofitable 
servanda.  And  therefore,  qnhoaoever  boastis 
themselves  of  the  merits  of  their  awin  workes, 
or  |>at  their  trust  in  the  works  of  Superergm* 


Kirk,  that  is  to  say,  ane  company  and  multi- 
tude of  men  chosen  of  God,  who  richtly  wor- 
ship and  embrace  him,  be  trew  faith,  in  Christ 
J^us,  quha  is  the  only  bead  of  the  same 
Kirk  qulalk  alswa  is  the  bodie  and  spouse  of 
Christ  JiisuA,  quliilk  Kirk  is  Catholike,  tliat  is. 
universal,  because  it  conleinis  tbe  elect  of  all 
age:;,  of  all  realmes,  nations,  and  toungues,  be 
tiiey  of  lue  Jewes  or  be  they  of  the  Gentiles, 
quha  imve  communion  and  societie  with  God  that 
Father^  and  with  his  son  Christ  Jesus,  throw  the 
sanctifieatiou  of  his  Haly  Spirit,  sand  tbafefor* 
it  is  called  the  communion,  notof  pti^lume  per* 
sounes,  botofSanclB,  quha  as  cUizens  ot  th€ 
heavenly  Jerusalem,  have-  ye  fruitioun  of  th« 
maist  inestimable  benefitea  to  wit,  of  ane  God^ 
ane  Lord  Jesus,  ane  faith,  and  auebaptiame^ 
out  of  the  quhilk  Kirk,  there  is  nouther  lyfe, 
nor  eternal  felicitie.  And  therefore  we  utterly' 
abhorre  the  blasphemie  of  them  that  affirme, 
that  men  ouhilk  live  accordinff  to  equitie  and 
justice,  sail  be  saved,  quliat  reugioun  that  ever 
they  have  professed.  For  as  without  Christ 
Jesiis,  there  is  nouther  life  nor  salvation  :  So 
sail  there  none  be  participant  thereof,  bot  sik  as 
the  Father  hes  giVen  unto  his  Sonne  Christ 
Jesus,  and  they  that  in  time  cum  unto  him, 
avowe  his  doctrine  and  beUeve  into  him,  (we 
comprehend  the  children  with  the  fiuthful  pa- 
rentes)  this  Kirk  is  invisible,  knawea  onelie  to 
God,  quha  alane  knawis,  whom  he  hes  ohosen, 
and  comprehends  alsweU  (as  said  is)  the.  elect 
that  be  departed,  commonly  called  the  Kirk 
tritunphant  and  thatzit  live,  and  fischt  against 
sinne  and  Sathan,  as  sail  five  hereafter. 

18.    The  ImmortaUtie  of  the  Saules. 

The  elect  departed  are  in  neaoe  and  rest  fr» 
their  labotnrs,  not  that  they  steep,  and  come  to  a 
certain  oblivion,  as  some  phantastickes  dp  af- 
firme; bot  that  they  are  oelivered  fra  all  feara 
and  torment,  and  all  temptatbun,  to  quhilk  we 
and  all  God  his  elect  are  subject  in  this  life,- 
and  therefiire  do  beare  the  name  of  the  Kirk' 
militant:  As contrariwiae,  the  reprobate,  and 
unfaithful  departed  have  anguish,  tormeet  and 
peine,  that  cannot  be  exprcMed.  Sa  that  nei* 
ther  are  the  ane  or  the  uther  in  aik  sleepe,  tliat 
ihey  feele  not  their  torment,  as  the  narable  of 
Chnst  Jesus  in  the  ladi.  of  Luke,  nis  wovdif 
to  the  thiefe,  and  thir  wordes  of  the  Saidee 
crying  under  the  altar  :  O  Lord,  thou  that  ait 
righteous  and  just,  how  long  sail  thou  not  re* 

tion,  boast  themselvea  in  that,  quhilk  is  nocht,  >  venge  our  blude  upon  thir  that  dwellta  in  the 

and  put  their  trust  in  damnable  idolatry. 


17.    Of  the  Kirk. 

As  we  heheve  in  ane  God,  Father,  Sonne,  and 

Halie  Ghaist :  so  do  we  most  constantly  beliesve 

that  from  th»beginning  there  lies  bene  and  now 

is,  and  to  the  end  uf  th?  warld  sail  be,  ane 

you  viiu 


ea^)  dois  declair. 

19.  Oir  the  Notes,  be  the  ouhilk  the  trew  Kirk 
is  decerned,  fra  the  false,  and  quha  sail  be, 
judge  of  the  doctrine. 

Because  that  Sathan,  from  the  beginning  haa- 
laboured  to  deck  hia  pestileat  synagege  witit 
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•  His  Rojal  Higluiess,  &c, 

fflontrose  Pncs^Sy  Bisbop  of  Edinburghi 

Perth,  Treasurer  Deputy, 

.Anccaju^  TjiuHm*^ 

LeviiufstOD,  linlitbgowy 
Presi<leDt  of  Setsion,      Roxbuigb, 

Adrocate,    .  Balcarm, 

Winton,  Elpbinston, 

Strathmorey  R^g^ister. 
Airley, 

This  day  tfieearlof  Ai]gjrle  betosf  about  to 
take  the  TVeat,  as  a  oommissioner  ot  the  trea- 

Ifae  title  ef  the  Kirk  of  God,  and  bes  en- 
tamed  the  heartes  of  cruel  murtberers  to 
peraeculetimible  And  molest  the  trevr  Kirk  and 
membeis  dMreof,  as  Cain  did  Abel,  Ismael 
Isaac,  Esau  Jacob,  and  the  baill  prieathead  of 
the  Jeiirc8,Cbrtot  Jesus  himseHe,  and  bis  Apos- 
tfea  ailer  him.  It  is  ane  thing  matst  requisite, 
that  the  tnid  Kirk  be  decerned  fra  the  flldiie 
syDagogues  be  ciiear  and  perfite  notes,  least 
i¥e  beiniir  deceived,  receive  and  embrace  to  our 
awin  condemnatiouD,  the  ane  for  the  uther.  The 
notes,  sifirnes,  and  assured  takens,  nbeieby  the 
immaculate  spouse  of  Chnst  Jesus  is  knawen 
fra  the  horrible  harlot,  the  Kirk  malignant :  we 
affirme  are  neither  antiqnitie,  title  usurped,  U- 
neai  desrxuce,  place  appoynted,  nor  multitude 
of  men  approving  an  error  :  For  Cain  in  age 
and  title  waspreterredto  Abeland  Seth  ;  Je- 
rusalem had  prerogative  above  all  places  of 
the  earth,  where  also  were  the  priests  lineally 
descended  fra  Aaron,  and  greater  numbeir  fol- 
lowed the  scribes,  pharisies,  and  priestes,  then 
unfainedly  beleeved  and  approve  Chint  Jesus 
and  his  doctrine:  and  zit  as  we  suppose, 
no  man  of  siNind  judgement,  wiU  grant  that 
ony  of  the  forenaraed,  were  the  Kirit  of  God. 
The  notes  therefore  of  the  trew  Kirk  of  God,  we 
beleeve  c^infesse  and  avow  to  be,  first  the  trew 
preaching  of  the  word  of  God,  into  the  qubilk 
God  has  revealed  bimselfe  unto  us,  as  the  writ- 
ings  of  the  prophets  and  Apexes  dois  dedair. 
Secondly  the  right  administration  of  the  sacm- 
ments  of  Cbiist  Jesus«.  quhilk  mon  be  annexed 
unto  the  word  and  promise  of  God,  to  scale 
uuiconfirmetbesamein  our  heartes.  Last, 
ecdcaiaaticaldisciplineuprightlieministred,  as 
God  bis  word  prescribes,  whereby  vice  is  re- 
pressed and  vertew  nurished.  Wheresoever 
raen  thir  former  notes  are  scene,  and  of  ony 
tmie  oontinue(be  the  number  never  so  fewe  about 
^o  or  three)  there  without  aU  doubt  is  the  trew 
Jkifkof  Christ :  who  according  unto  his  pro- 
mise, js  in  the  midst  of  them.  Not  that  uni- 
vecwl,  of  quhilk  we  have  before  spoken,  hot 

Suticular  sik  as  was  in  Corinthus,  Galatia, 
phesus,  and  uther  places,  in  quhilk  the  liii. 
mstne  was  planted  t«e  Paul,  and  were  of  bim- 
selfe named  the  Kirks  of  God :  and  sik  Kirks, 
we  the  inhabitantis,  of  the  realme  of  Scot- 
land, professoris  of  Christ  Jesus,  profesais 
our  aeUis  to  have  in  our  citties,  townes, 
•MpuQBs  rdpmied,  for  .thedoctiiae  taocht  m 


iGBi^TM&fOuIkrl^flf^k,    psM 


aniy,  and  having  i^on  oonmnuid  prodnoed  m: 
.  PJtper  bearing  the  aeBBe  in  which  be  tf^ok  tlie 
Tttt,  the  preceding  day,  and  in  which  hm 
would  take  the  same,  as  a  eowmisBioner  of  the 
treaaury;  upon  eaoaidcffalion  thereof  it  waa. 
resolved,  that  he  cannot  sit  in  council,  not 
havinpr  taken  the  Teat  in  the  sense  and  mean- 
ing of  the  ai^  of  parliament,  and  therefore  was 
removed. 

The  Earl  of  Argtle's  Explication  of  the  Test 

when  he  took  it. 

I  have  considered  the  Test,  and  I  am  very  de- 
sirous to  give  obedience  as  fiir  as  I  can.     1  am 

our  Kirkes,  conteined  in  the  writtai  word  of 
God,  to  wit,  in  buiks  of  the  Aukl,  and  New 
Tastamentis,  iu  those  buikes  we  meane,  qoilk 
of  the  ancient  have  been  reputed  canouoal.  Ill 
the  quhilk  we  affirme,  that  all  tbingtsneoeasanr 
to  be  beleeved  for  the  salvation  of  mankinde,  is 
sufficiently  expressed.  The  mterpretatioon 
quhairof,  wee  confesae,  neither  appertainea  to' 
private,  nor  publick  persona,  neither  zit  to  any 
KiHc,  fpr  ony  preheminence,  or  prerogative  per- 
sonaliie  or  locallie,  quhilk  ane  hes  above  ane 
uther,  hot  appertaines  to  the  Spirit  of  God,  be 
the  quhilk  also  the  Scripture  was  written. 
When  controversie  then  happenis  for  ihe 
ri|fht  understanding  of  ony  pJace  or  sefiteiiee 
of  scripture,  or  tor  the  reibrmiUion  of  ony 
abuse  within  the  Kirk  of  God,  we  ongtit 
not  sameikle  to  luke  what  men  befote  u» 
have  said  or  done,  as  unto  that  qnhilk 
the  H^lie  Ghaist  uniformelie  speakea,  within 
the  body  of  the  scriptures,  and  unto  that  mihilk 
Christ  Jesus  himseiie  did,  and  commanded  to  be 
done.  For  this  is  ane  thing  universallie  granted, 
that  the  Spirite  of  God,  quhilk  is  the  S^te  of 
unitie,  is  in  nathing  contrarious  unto  himaelfe. 
Gif  then  the  interpretation,  detormimttion,  or 
senfenoe  of  any  doctor,  Kirk,  or  cooncel,  re- 
piigne  to  the  plaine  word  of  God,  writtoi  in 
ony  uther  place  of  the  Scripture,  it  is  ane 
thing  roaist  oertaine,  that  there  is  not  the 
true  understanduig  and  meaning  of  the  Halie 
Ghaist,  although  that  counsels,  realmea,  and 
nationes  have  approved  and  received  the  same. 
For  we  <lare  not  receive  nor  admit  ony  interpre- 
tation, qnhilk  repugnes  to  oiiyprincii)al  poynt 
of  our  faith  or  to  ony  other  plametext  of  Hcnp- 
ture,  or  zit  unto  the  rule  of  charitie. 

20.    The  Authoritie  of  the  Scriptures. 

As  we  beleeve  and  coufesse  the  Scriptoraa  of 
God  sufficient  to  instruct,  and  make  the  man 
of  God  perfito :  so  do  we  affirme  and  avowe 
the  authoritie  of  the  same,  to  be  of  God,  and 
nether  to  depend  on  men,  nor  aogelB.  Wee 
affiime  tberefoife  that  sik  as  allege  theScrip*  • 
ture,  to  have  na  uther  authoritie,  hot  th«t<qnhtfk- 
it  hoB  received  from  the  Kirk,  to  be  Uasphe- 
mous  against  God,  and  injurious  to  the  tiew 
Kirk,  quhilk  alwayea  heares  and  obeyis  the 
voyce  of  her  awm  spouse  and  paalor,-  bol 
takes  not  upon  her  to  be  roajstrai  ewer  IIm 
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eonfidoDt the  pMrlittnent  neverintended  to  impose 
contradictavy  oaths  ;  therefore  I  think  no  man 
can  ^lab  it  but  tor  himself.  Accordingly  I 
take  it,  as  ftr  as  it  is  consistent  with  itselt,  and 


91.    Of  Genera]  Councels,  of  their  Pou  er,  Au- 
thpritie,  andCansc  of  their  Convention. . 

As  we  do  not  rashlie  damne  thatqubilkgt)dly 
liien  assembled  to&^ether  in  general  council 
laiviiillyjgathered,  have  proponed  upoq  us,  so 
without  just  examination,  dare  we  not  receire 
mihatsoerer,  is  obtruded  unto  us  by  men  under 
the  name  of  general  Councels ;  for  plaine  it  is, 
asthey  wer  men,  so  have  some  of  them  ma- 
mifesuie  erred,  and  that  in  matters  of  great 
weight  and  imnortance.    So  farre  then,  as  the 
council  provis  the  determination  and  comman^e- 
mentthat  it  gives,   bee  the  plaine  worde  of 
God  ;  so  so(m  do  we  re\  erence  and  embrace 
the  same.     Bot  gif  men  under  the  name  of  a 
councci,  pretend  io  forge  unto  us,  new  artickles 
of  our  faith,  or  to  make  constitutionis  repugn- 
ing to  the  word  of  God ;  then  utterlie  we  nnist 
remse  the^  same,  as  the  doctrine  ,of  devils, 
<|uhilk  drawis  out  Saules  from  the  voyce  of  our 
<mlJe  God,  to  follow  the  doctriues  and  consti- 
tntiones  of  men.    The  cause  then  quhy  that 
g^eneral  councellis   convened,  was  nether  to 
injlke  ony  perpetual  law,  quhiik  God  before  had 
not  maid,  netiier  zit   to  forge  new  artickles 
«f  mjr  beliefe,  nor  to  give  the  word  of  Godautho- 
thoritie,  meikle  Ics  to  make^that  to  be  his  wordjOr 
zHtbe  trew  interpretation'  of  the  same,  quhiik 
«ras  not  befbre,  by  his  Imly  will,  expressed  in 
his  word:  bot  the  cause  of  councellis  (we  meane 
of  sik  as  meiite  the  name  of  councellis)  was 
jvartlie  for  confutation  of  heresies,  and  for  glv- 
ittg[  puMick  confession  of  their  faith  to  the  pos- 
tefine  following,  quhiik  baith  they  did  by  the 
ftutfaoritie  of  God's  written  word  and  not  by  ony 
opinion  or  preropitive,that  they  culd  not  erre, 
be  reason  ot  their  general  assemWie :  And  this 
we  judge  to  have  beene  the  chief  cause  of  ge- 
neral councellis:  The  uther  was  for  gude  po- 
licie  and  ordour,  to  be  constitute  and  obsencd  in 
the  Kh-k,  quhiik  (as  in  the  House  of  God)  it 
becuromis  all  things  to  be  done  decently,  and 
in  onfour.    Not  tnat  we  thiiilc,  that  an  policie 
and  an  ordour  in  ceremonies,  can  be  appoynted 
for  all  ages,  times  and  places,  for  as  ceremo- 
nies sik  as  men  have  devised,  ar  bot  temporal : 
so  may  and  aucht  they  to  be  changed,   when 
they  rather  foster  superstition,  then  that  they 
edifie  the  Kirk,  using  the  same. 

33.     Of  the  Sacramentes. 

As  tiie  fotheris  under  the  law,  besides  the  ve- 
ritte  of  the  saeriflces,  had  twa  chiefe  sacni- 
mentes,  to  wit,  circumcision  and  the  }>asse-ov  er, 
the  despisers  and  contemners  whereof,  were 
not  reputed  of  God's  people :  sa  do  we  acknaw- 
ledge  and  confesse,  that  we  now  in  the  time  of 
the  Evangel,  hove  twa  chiefe  sacraments  onelie, 
inatituted  be  the  Lord  Jesus,  and  commanded 
to  be  used  of  all  they,  that  will  be  reputed 
memlieni  of  lus  body :  to  wit,  baptisme,  and  the 
mipper or  triile of  the  Lord  Jesos,  cftUedthe 


the  protestant  religion.  And  I  do  declare,  thdt 
I  mean  not  to  bind  Up  myself  in  my  statipo, 
and  in  a  lawt\il  way,  to  wish  andendeav<)ur  any 
alteration  I  think  to  the  advantage  ef  church  or 

communion  of  his  body  and  blude,  and  thir  sa^ 
cramentesalsweil  of  Auld,  as  of  New  Testament 
now  instituted  of  God,  not  onelie  to  make  ane 
visible  diflerence,  betwLvt  his  people,  and  they 
that  wes  without  his  league :  bot  also  to  exerde 
the  faith  of  his  children,  and  be  participation  Of 
the  same  sacramentes,  to  seiU  in  their  iiertstbe 
assurance  of  his  promise,  and  of  that  most  bless- 
ed conjunction,  union  and  socictie,  quhiik  the 
elect  have  with  their  head  Christ  Jesus.     And 
this  wee  utterlie  damne  the  vanitie  of  the  j-,  that 
affirme  saeramentes  to  be  nathing  else  hot  naked 
and  baire  signes.     No,  we  assuredlie  beleeve, 
that  be  baptisme,  We  are  ingrafted  in  Christ 
Jesus,  to  be  made  partakers  of  Ins  justice,  be 
quhiik  our  sinnes  ar  covered  and  remitted.  And 
alswa,  that  in  the  supper  richtlie  used  Christ 
Jesus  is  so  joyned  with  us,  that  hee  becummis 
very  nnrishment,  and  fude  of  our  saules.    Not 
that  wee  ima^ne  anie   transubstantiation  of 
bread  into  Chnstes  body,  and  of  wine  into  his 
natural  blude,  as  the  papistes  hate  pemick>uriie 
taucht,  and  damnablie  beleeved :  bot  this  unioun 
and  conjunction,  quhiik  we  Itave  with  the  body 
and  blude  of  Christ  Jesus  in  the  richt  use  of 
the  sacraments,  vrrocht  be  operationn  of  the 
Haly  Ghaist,  who  by  trew  faith  carryw  us  abovo 
all  things  that  are  visible,  carnal  and  earthly, 
and  makes  us  to  feede  ripon  the  body  and  bhio^ 
of  Christ  Jesus,  mihilk  wes  anes  broken  and 
shed  for  us,  quhiik  now  is  in  heaven,  and  ap^ 
pearis  in  the  presence  of  his  Father  for  ns :  and 
zit  notwithstanding  the  far  distance-  of  place 
quhiik  is  betwixt  his  body,  now  glorified  in 
heaven,  and  us  now  mortal  in  this  earth :    zit 
we  man  assuredlie  beleeve,  that  the  bread  qo* 
hilk  wee  break,  is  the  communion  of  Christen 
bodie,  and  the  cupe  quhiik  we  blesse,  is  tho 
communion  of  his  blude.    8b  that  we  coniesse 
and  undoubtedlie  beleeve,  that  the  faithful  ill 
the  richt  use  of  the  Lord's  table,  do  so  eat  the 
bodie  and  drink  the  blude  of  the  Lord  Jesus, 
that  he  remaines  in  them,  and  they  in  him. 
Zea,  they  are  so  maid  flesh  of  his  fle^  and 
bone  of  his  bones,  that  as  the  eternal  God« 
head  hes  given  to  the  flesh  of  Christ  Jesus 
(quhiik  of  the  awin  conditioun  and  nature  wed 
mortal  and  corruptible)  life  and  immortalitie ; 
so  dois  Christ  Jesus  his  flesh  and  blude  eaittin 
and  drunken  be  us,  give  unto  us,  the  same  pre* 
rogattves  quhiik  albeit  we  confesse,  are  neitbev 
given  unto  us  at  that  time  onelie,  nether  :zit  bo 
the  proper  power  and  vertue  of  the  sacrament 
onelie :  zit  we  aflirme  that  the  faithful  in  the 
ridit  use  of  the  Lord's  table,  hes  conjunctioutt 
with  Christ  Jesus ;  as  the  natural  man  cannot 
apprehend:  zea,  and  farther  wee  afHrme,  that 
albeit  the  faithful  oppressetl  be  negligence,  and 
namelie  infirmitie,  dois  not  jiroflte  sameikle,  as 
they  wald,  in  the  verie  instaut  action  of  the  sup« 
per :  zit  sail  it  after  bring  frute  forth,  as  live-» 
ue  seid sawin ingude ground.     Tw the Haly 
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•tote,  aor  repugnant  to  tfie  Brotertutf 

•ad  ip^  loyalty.    And  tfaia  I  undertftend  as  a 

part  or  my  oath." 

But  die  earl  finding,  as  hath  been  narrated. 


qohilk  can  never  be  divided  fira  the  ricbt 
ipstitutioan  of  Lord  Jesas,  will  not  frustrat  the 
fiathful  of  the  fruit  of  that  mystical  action,  bot  att 
thir  we  say  cummis  of  trew  faith,  quhilk  a]>- 
prc^endis  Christ  Jesus,  who  only  makes  this, 
sacrament  effectual  unto  us.  And  therefore 
whosoever  sdanders  us,  as  that  we  affirme  or 
hdevis  sacraments  to  be  naked  and  baire  signes 
do  injurie  unto  us,  and  speaks  against  the  ma- 
nifest truth..  Bot  this  liberBllie  and  franklie 
wee|  confesse  that  we  make  ane  distinetioim  be- 
twixt Christ  Jesus  in  his  etomal  substance,  and 
betwixt  the  elements  of  the  sacramental  ogoes. 
So  that  we  will  nether  worship  the  signes,  in 
place  of  that  quhiflbi  is  signified  be  them,  neUier 
zit  doe  we  despise  and  mterpret  them,  as  im- 
profitable  and  vaine,  bot  do  use  them  with  all 
reverence,  examining  oursdves  diiigentlie,  be- 
fore that  so  we  do.  Because  we  areassured  be 
the  mouth  of  the  imostle,  that  sik  as  eat  of  that 
bread  and  drink  or  that  cupe  unwortheUe,  are 
guiltie  of  the  bodie  and  blude  of  Christ  Jesus. 

dd.    Of  the  richt  Administration  of  the  Sacra- 
ments. 

That  Sacraments  be  richtlie  ministrat,  we 
iudge  twa  things  requisite :  The  ane,  that  they 
pe  ministrat,  be  lauchfiil  ministers,  whom  we 
affirme,  to  be  only  they,  that  ar  appoynted  to 
the  preaching  of  Uie  word,  into  aUhais  mouthes 
fiodhes  put  sum  Sermon  of  £xn<Mrtation,  they 
being  men  lauchfuUie  chosen  thereto,  be  sum 
Kiik.  The  uther,  that  they  be  ministrat  m 
sik  elements,  and  in  sik  sort,  as  €rod  bes  ap- 
poynted, else  we  affirme  that  they  cease  to  be 
the  richt  sacraments  of  Christ  Jesus.  And 
theceforejt  is,  that  we  fly  the  do<^ine  of  the 
papistical  Kirk,  in  participation  of  their  Sacra- 
mento: first,  because  their  ministers  are  na 
ininisters  of  Christ  Jesus,  zea  ^quhilk  is  matre 
horrible)  they  suffer  women,  whome  the  Haly 
Ghaist  will  not  suffer  to  teache  in  thecongre- 
gatioun,  to  baptize:  and  secundly,  because 
they  have  so  adulterated  both  the  one  sacra- 
ment  and  the  uther,  with  their  awin  inventions, 
that  no  part  of  Christ's  abydcs  in  the  original 
poritie.  For  oyle,  salt  spittil,  and  sik  lyke  in 
paptisme,  ar  bot  mennis  inventioiins.  Adora- 
tioq,  veneration  bearing  throw  stceitis  and 
townesf  and  keipmg  of  bread  in  boxes  or 
buistes,  ar  prophanatioun  of  Christ's  sacra- 
ments, and  na  use  of  the  same  For  Christ 
Jesus  saide,  Take,  eat,  &c.  do  ze  this  in  le- 
memberance  of  me.  Be  quhilk  word  and 
charge,  he  sanctified  bread  and  wine,  to  the  sa- 
crament of  his  halie  bodie  and  Uude,  to  the  end 

that  the  ane  suld  be  eaten,  and  that  all  sulddrinke 
of  the  uther,  and  not  that  they  suM  be  keiped  to 
be  worshipped  and  honoured  as  God,  as  the  pa- 
]M8tes  have  done  heirtofore:  who  also  com- 
mitted sacrilege,  steilting  from  the  people  the 
aneparteof  the  iiacram^  to  wit, tne Uewed 
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Hat  his  expliG^ioB,  iStHmA  aoocmted  and  ap* 
proven  by  ms  highnesaand  oooncil  the  day  be- 
fore, to  be  this  day  carped  and  offended  at,  and 
advantages  thereupon  sought  and   deaigiied 

cupe.  Moreover  that  the  Sacramento  be  ricfatly 
uaed,  it  is  requnred,  that  the  end  and  cause 
why  the  sacramentis  were  institute,  be  under- 
stand andol^erved,  asweil  of  the  minister  an 
of  the  receiveiis.  For  gif  the  opinion  be 
chan8;ed  in  the  receiver,  the  richt  use  ceassis, 
quhilk  is  maist  evideiit,  be  the  rejection  of  the 
sacrifice,  as  also  ffif  the  teacher  planely  teache 
fals  doctrine,  quhilk  were  odious  and  abbomi- 
nable  bdbre  God  (albeit  they  were  his  awin 
ordinance)  because  that  yriakeA  men  use  thea 
to  an  utber  end  then  God  hes  ordained.  The 
same  affirme  we  of  the  sacraments  in  the  pa^ 
pisfical  Kirk ;  in  quhilk  we  affirme  the  haill 
action  of  the  Lora  Jesus  to  be  adulterated, 
alsweil  in  the  external  forme  as  in  the  end  and 
opinion.  Quhat  Christ  Jesus  did,  and  qom- 
manded  to  be  done,  is  evident,  be  the  Bvange^ 
listes,  and  be  Saint  Paul,  quhat  the  priest  ctois, 
at  his  altar,  we  neid  not  to  rehearse.  The 
end  and  cause  6f  Christ's  institution,  and  why 
ihe  self  same  suld  be  used,  is  euH^essed  in  thir 
words.  Doe  ze  this  in  remembei-ance  of  me, 
als  oft  as  ze  sail  eat  of  this  bread,  and 
drinke  of  this  cupe,  ze  shall  shaw  f|ulh,  thatiiy 
extol,  preach,  magaifie,  and  praise  the  Lord^s 
death,  til  he  cum.  Bot  to  quhat  end,  and  in 
what  opinioun  tlie  priestes  say  th^  inesse,  kt 
the  worde  of  the  same,  their  a^vin  ^oc^uxis, 
and  wrytings  witness,  to  wit,  that  they  aa.me- 
diatores  betwixt  Christ,  and  his  Kirk,  do  oSkr 
unto  God  the  Father,  a  sacrifice  nropitiatorie, 
for  the  sinnes  of  the  quick  ana  me  deadp 
Quhilk  doctrine,  as  blasphemous  to  Christ  Je- 
sus, and  making  derogation  to  the  sufficiencie 
of  his  only  sacrifice,  once  offered  for  puiga- 
tion  of  ail  they  that  sail  be  sanctified,  we  utter- 
ly abhorre  detest  and  renounce. 

S4.    To  whome  Sacraments  appertaine. 

We  confesse  and  acknawledge  that  baptianie 
apperteinis  asweil  to  the  infants  of  the  iaidi- 
nil,  AS  unto  them  that  be  of  age  and  disoretion, 
and  so  we  darane  the  error  of  the  Anahaptista 
who  denies  baptisme  to  apperleine  to  chiloien: 
before  that  they  have  faitn  and  understanding  ; 
bot  the  supper  of  the  Lord  we  confesse  to  ap- 
perteine  to  sik  onely,  as  be  of  the  houshaid 
of  faith,  and  can  trie  and  examine  themselves, 
alsweil  in  their  fiiith,  as  in  their  dewtieltowards 
their  neichtbouris.  Sik  as  eate  and  drink  at 
that  haly  table  without  faith,  or  being  at  dis- 
sension and  division  with  their  bretwen,  do 
eat  un worthelie :  And  theiefbre  it  ia  that  in  ov 
Kirk,  our  ministers  take  publick  and  partipttbur 
examination,  of  the  knawledge  and  conversa- 
tion of  sik,  as  are  to  be  admitted  to  the  table  of 
the  Lord  Jesus. 

35.    Of  the  Civil  Magistrate. 

We  confesse  and  acknawledfpe  enqifpet, 
kingdojniQs,  dominiouna,  and  eittiea^  $o  bft 
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Qfifunst  biin»  did  tmniediately  draw  opthe  follow 
ingeKplanation  of  his  explication:  and  for  bis 
own  TindicatioD,  did  first  communicate  it  to  some 
privately,  and  thereafter  intended  to  have  of - 
tared  it  at  his  trial  for  clearing  of  his  defences. 

The  Explanation  of  his  Explication. 

**  I  hare  ddayed  hitherto  to  take  the  oath  ap- 
pobated  by  the  parliament  to  be  taken,  betwixt 
mud  the  Ist  of  January  next ;  but  now  being  re- 

^distinotsd  and  ordained  be  God;  the  powers 
and  anthoritie  in  the  same,  be  it  of  emperours 
in  their  empyres,  of  kings  in  their  realmes, 
ilokes  and  princes  in  their  dominiouns,  and  of 
fithers  magistrates  in  their  citties,  to  be  God's 
lialy  ordinance,  ordained  for  manifestatioun  of 
liis  awin  glor^,  and  for  the  singnlar  profite 
and  oommoditie  of  mankind :  So  that  whoso- 
ever goeth  about  to  take  away,  *or  to  confound 
the  faSiU  state  of  civile  policies,  now  long  esta- 
liKshed:  weafBrmetfae  same  men,  notonely 
to  be  enimies  to  nankinde,  but  also  wickedly 
to  feoht  against  God,  his  expressed  will.  Wee 
farther  oonfbsse  and  acknawledge,  that  sik 
penwuns,  as  are  placed  in  anthoritie,  ar  to  be 
lovad,  honoured,  feared,  and  halden  in  maist 
reverent  estimatioun:  because  that  they  are  the 
fientennents  of  God,  in  whose  sessiouns,  God 
liimself  dots  sit,  and  judge :  zea,  even  the 
judges  and  princes  themselves,  to  whom  be 
God  is  given  the  sword,  to  the  praise  and  de- 
fense otgude  men,  and  to  revenge  and  punish 
all  open  malefactors.  Bfairover  to  kings, 
prinoes,  rulers  and  magistrates,  we  affirme 
that  chiellie  and  most  priucipalUe  the  conserva- 
tion and  purgation  of  the  ruigionn  appertaines, 
00  that  not  onlie  they  are  appointed  for  civile 
policie,  but  als9  for  maintenance  of  the  trew 
religioun,  and  for  suppressing  of  idolatrie  and 
superstitioun  whatsoever.  As  in  David,  Josa* 
pbat,  Ezechias,  Josias,  and  uthers  bighlie 
commended  for  tfieir  zeale  in  their  caice,  may 
beespyed.  And  therefore  wee  confesse  and 
avow,  that  sik  as  resist  the  supreme  power, 
doing  that  tbnig  quhilk  appertains  to  his 
charge,  do  resist  God  his  ordinance:  And 
thermre  cannot  be  guiltless.  And  farther  we 
affirme,  that  whosoever  denies  unto  them  ayde, 
their  counsel  and  comfort,  ouhiles  the  (rrinces 
and  rulers  Tigilantly  travel  in  execution  of 
their  office,  mat  the  same  men  deny  thor 
hdp,  support  and  counsel  to  God,  quha  be 
the  presence  of  his  lieutennent  dois  crave  it  of 
them. 

26.    The  Guifies  freelie  given  to  the  Kirk. 

Albeit  that  the  word  of  God  trewUe  preach- 
ed, and  the  sacraments  richtlie  ministred,  and 
discipline  executed,  according  to  the  word  of 
God,  be  the  certaine  and  inf^ble  signes  of  the 
trew  Kirk,  we  meane  not  that  everie  particular 
persoun  joyned  with  sik  company,  be  ane  elect 
member  ot  Christ  Jesus :  For  we  acknawledge 
and  confesse  that  domel,  cockel,  and  cafTel, 
may  be  sawen,  grow,  and  in  great  aboundancc 
JftemthemidBtofthe  wheity  Uiatia,tfaerepro- 
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ouired,  near  two  months  sooner,  to  take  it  this 
day  peremptorily,or  to  refuse,  I  have  consiJei-ed 
the  Test,  and  have  seen  several  objections 
moved  against  it,  especially  hy  many  of  the 
orthodox  clergy,  notwithstanding  whereof,  I 
have  endeavoured  to  satisfy  myself  with  a  just 
explaDation,  which  T  here  ofl'er,  ibat  I  may  both 
satisfy  my  conscience  and  obey  your  hiifhiiess, 
and  your  lordships  com  mauds  m  taking  Uie  test, 
though  the  act  ot  parliament  do  uot  simjily  com« 

bate  may  be  joined  in  the  societie  of  the  elect, 
and  may  externally  use  with  them  the  benefites 
of  the  word  and  sacraments.  Bot  sik  being  bot 
temporal  nrofessoures  in  mouth,  bot  not  ia 
heart,  do  rail  b^ke  and  continew  not  to  the 
end.  And  therefore  have  they  na  ft-uite  of 
Christ's  death,  resurrection  nor  ascension  ; 
bot  sik  as  with  heart  unfeigned  beleeve,  and 
with  mouth  bauldely  confesse  the  Lord  Jesus, 
as  before  we  have  said,  sail  most  assuredly 
receive  their  guifies.  First,  in  this  lifie  remis- 
sion of  sinnes,  and  that  be  only  faith  inChristV 
bhide. — In  sameikle,  that  albeit  sinne  remaine 
and  continuallie  abyde,  in  tfair  our  mortal  bodies, 
zit  it  is  not  imputed  unto  us,  bot  is  remitted^ 
and  covered  with»  Christ's  iustice.  8ecoifdlyj 
in  the  general  judgement,  tnere  sail  be  given  to 
every  man  and  woman,  resurrection  of  the 
flesh.  For  the  sea  sail  give  her  dead;  the 
earth  they  that  therein  be  inclosed,  zea,  the 
eternal  our  God  sail  stretche  out  his  hand  on 
the  dust,  and  the  dead  sail  arise  imcorruptible, 
and  that  in  the  substance  of  the  selfe  same  flesh 
that  every  man  now  beans,  to  receive  accord- 
ing to  tneir  warkes,  glory  or  punishment. 
For  sik  as  now  delyte  m  vanity,  cruelty,  fil- 
thynes,  superstition  or  idolatry,  sail  k  ad- , 
judged  to  the  fire  unquenchaole.  In  quhilk 
they  sail  be  tormented  for  ever^  alsiiieil  in  their 
awm  bodyes,  as  m  their  sanies,  quhilk  now 
they  mve  to  serve  the  devil  in  all  abomination. 
Bot  sDc  as  continew  in  well  doing  to  the  end» 
bauldely  professing  the  Lord  Jesus ;  we  con- 
stantly believe,  that  they  sail  receive  glorie,, 
honour,  and  immortality,  to  reigne  for  ever  in 
life  e^^erlasting  with  Cnrist  Jesus,  to  whose 
glorified  body  all  his  elect,  sail  be  made  lyke,. 
when  he  sedl  appeir  againe  in  jud&^ment,  and 
saU  rander  up  the  kin^ome  to  God  his  Father,, 
^ho  Uien  sail  bee,  and  ever  sail  remaine  all  in. 
all  things  God  blessed  for  ever.  To  whom 
with  the  Sonne,  and  with  the  Haly  Ghaist,  be 
all  honour  and  glorie,  now  and  ever.  So 
be  it. 

AriiCy  O  TA>rde,  ttnd.  let  iky  enimies  he  can- 
founded^  let  tkem  flee  from  thy  pretence  that 
hate  thy  godiie  name.  Give  thy  servandi 
strength  t0  speake  thy  word  in  bauidneste^  and 
let  all  natioum  cleave  to  thy  trew  knowledge. 
Jlmen. 

Thir  acts  and  artiUes  are  red  in  the  face  of 
parliament,  and  ratifyed  by  the  three  estaitis, 
at  Edinburgh  the  17th  day  of  August,  the  zeir 
of  God  1560  -- ^- 
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mand  ihe  thing,  bnt  only  under  a  oeitificadon, 
which  I  tould  easily  submit  if  it  were  with  your 
highness  favour,  and  rqis^ht  be  without  offence, 
hut  I  loTenot  to  be  singular ;  and  I  am  ^ery  de- 
flirous.to  give  obedience  in  tbis  and  everjr  tbmg  as 
iar  as  I  can ;  and  that  which  clears  me  is,  that  I 
am  confident  whatever  any  man  may  think  or 
say,  to  the  prejudice  of  ttiis  oath ;  the  parliament 
never  intended  to  impose  contradictory  oaths  ; 
and  because  their  sense,  they  being  the  framera 
and  imposers,  is  the  true  sense,  and  that  this 
Testinjoinedis  of  no  private  interpretation,  nor 
are  the  king's,  statutes  to  be  interpreted  but  as 
ihey  bear,  and  to  the   intent  they  are  made, 
therefore   I    think  no  man,^  that  is,  no  pri- 
vate person,  can  explain  it  for  another,  to  amuse 
or  trouble  him  with  fit  maybe)  mistaken  glosses. 
But  every  man,  as  he  is  to  take  it,  so  is  to  ex- 
plain it  for  himself,  and  to  endeavour  to  under^ 
stand  It  (notwithstanding  all  these  exceptions]!  in 
the  parkaments,  which  is  its  true  and  genuine 
sense.     I   take  H  therefore,   notwithstanding 
any  scrapie  made  by  any,  as  far  as  is  consistent 
with  itsen'and  the  protestant  religion,  which  is 
whollj  in  the  parliament's  sense,  and  their  true 
■leapmg;  which  fbeing  present]  I  am  sure 
was  owned  by  all  to  be  thesecuring  of  the  protes*- 
tant  relicnon,  founded  on  the  word  of  God,  and 
oontaindi  in  the  Confession  of  Faith  recorded 
J.  6.  p.  1.  c.  4.  and,  not 'out  of  scruple,  as  if 
aayningin  the  Test  did  import  the  contrary, 
hut  to  clear  myself  from  all  cavils ;  as  if  thereby 
I  were  bound  up  further  than  the  true  meaning 
of  the  oath.    I  do  declare,  that  by  that  part  of 
the  test,  that  there  lies  no  obligation  on  me,  &c. 
I  mean  not  to  Innd  up  myself,  in  my  station, 
and  in  a  lawful  way,  still  disclaiming  all  un- 
lawful endeavours,  to  wish,  and  endeavour  any 
alteration,  I  think,  according  to  my  conscience, 
to  the  advantage  of  church  or  state,  not  repug- 
nant to  the  protectant  religion,<ind  my  loyalty, 
and  by  my  loyalty,  I  understand  no  other  thing 
than  the  woras  plainly   bear,  to  wit  the  duty 
and  allowance  of  all  loyal  subjects  ;  and  this 
explanation  I  understand  as  a  part  not  of  the 
Test,  or  act  of  parliament,  but  as  a  qualifyinfif 
part  of  my  oath  that  I  am  to  swear  ;  and  wi^ 
it  I  am  willing   to  take  the  test,if  your  royal 
h^hness  and  your  lordships  allow  me,  or  other 
wise,  in  submission  to  your  highness,  and  the 
council's  pleasure,  I  am  content  to  be  held  as  a 
refuser  at  present.*" 

*  The  Bishop  of  Aberdeen,  and  the  Synods 
ExpUmation  of  the  Test. 

<<  We  do  not  hereby  swear  to  all  the  particular 
assertions  and  expressions  of  the  Confession  of 
Faith,  mentitmed  in  the  Test,  but  only  to  the 
uniform  doctrine  of  the  reformed  -churches 
cpntamed  therein :  S,  We  do  not  hereby  pre- 
judge the  churches  riffht  to,  and  power  ^mak- 
ing any  alteration  in  £e  said  Confession,  as  to 
the  ambiffuity  and  obscure  expressions  thereof, 
or  of  making  a  more  unexceptionable  frame. 
Z*  When  we  swear,  That  theidog  issapi«me 
governor,  over  all  persons,  and  in  all  oaoseS} 


TheCoundl's  Lettsr  to  his  Iti^esty,  ooDf- 
oeming  their  having  committed  um  End 
of  Argyle. 

^        May  it  please  your  sacred  Majesty ; 

The  last  parliament  having  made  so  many 
and  so  advantageous  acts,  for  securing  the  pro- 
testant religion,  the  imperial  crown  df  this 

as  well  ecdeaastk;  as  civil;  and  when  we 
swear  to  assert  and  defend  dl  Mi  majesty's 
rights  and  prerogatives,  tbis  is  nservn^  alwavs 
the  intrinsic  unalterable  power  of  the  dMivai^ 
immediately  derived  from  Jesus  Chrkt,  towit, 
the  power  of  the  keys  consisting  in  the  preach* 
ipg  of  the  word,  acfaniuistration  of  the  8ncm- 
ments,  ordainmg  of  pastflirs,  exercise  ftf  disci* 
pline,  and  the  nolding  of  such  assemblies  as 
are  necessary  for  preservation  of  peace  and 
unity,  truth  and  purity  in  the  church ;  and 
vvitlial,  we  do  hereby  Inink,  that  the  king  his 
a  power  to  alter  the  govaiuAent  of  the  chnscb 
at  his  pleasore.    4.  when  we  swear.  That  il 
IS  onlawf  111  for  subjects  to  meat  or  cenvcne,  te 
treat  or  consult,  &c.  abent  matters  of  sCatet 
civil,  and  ecclesiastic,  this  is  excepting  must 
in^  for  ordinatu>n»  public  worship  and  disei* 
pkne,  and^uch  meeongsasare  neoessavyte 
the  conservation  of  the  church,  and  true  Pre- 
testant  religion.    5.  When  we  swear,  Thetia 
lies  no  obligation  on  us,  &c.  to  endesToar  any 
change  or  alteration  in  govemroent,  either  m 
church  or  state,  we  mean  by  arms,  or  any  se* 
ditious  way.    6.    When  we  swear,  Thi^  #e 
take  the  Test  in  the  plain  and  genuine  sense  of 
the  words,  .&c.  we  understand  it  only  in  se 
far  as  it  does  not  contradict  these  ex^xptions." 

The  Explanation  of  the  Test,  by  theSfynodand 
Clergy  of  Perth. 

**  Because  our  consciences  requires  the  pub- 
lishing and  declaring  of  that  express  meaning 
we  have  in  taking  the  Test,  that  we  be  net  mis- 
interpreted to  swear  it  in  these  glosses  whieh 
men  uncharitable  to  it,  and  enemies  to  us,  are 
apt  to  put  upon  it ;  and  because  some  men,  ill 
affected    to  the  government,  who  are  daily 
broachers  of  odious  and  calumnious  slanders 
against  our  persons  and  ministry,  are  apt  to 
deduce  in^^nces  and  conclusions  from  the 
alledged  ambiguity  of  some  propositions  of  the 
Test,  that  we  chantably  and  firmly  do  befieve 
were  ne\er  intended  by  the  imposers,  nor  le- 
ceived  by  the  takers.    Therefore  to  satisfy  our 
consciences,  and  to  save  our  credit  fi'om  these 
uiyust  imputations,  we  expi-essly  d^lare.  That 
we  swear  the  Test  in  this  foHowing  meaning. 
1.  By  taking  the  Test,  we  do  not  swear  to 
every  proposition  and  clause  contained  in  the 
Confession  of  Faith,  but  only  to  the  true  Pro- 
testant rel^^n,  founded  upon  the  word  of  God» 
contained  in  that  Confession,  as  it  is  opposed 
to  popery  and  fanaticism.    2.  By  swearmg  the 
ecclesiastic  supremacy,  we  swear  it  as  we  nave 
done  tbrm«4y,  without  any  reference  to  the  as- 
sertory act.    We  also  reserve  intire  mito  the. 
churcbf   its  owo   iothnsic  and  uiialteofM 
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kingdom,  and  yirar  majesty's  sacred  person, 
(whom  God  AJmigfaty  lonsf  preserre)  and  haT- 
ingf,  for  the  last,  and  as  the  best  way  for  se- 
cimng^aU  these,  appointed  a.Test  to  be  taken  by 

power  of  the  keys,  as  it  was  exercised  by  the 
Apostles,  and  the  pare  primitive  church,  ror  the 
Arst  three  centanes.  3.  By  swearing,  that  it 
is  imhiwfal  to  oonvocate,  convene  or  assemble 
in  any  council,  conventions  or  assemblies,  to 
treat,  consult,  &c.  in  any  matter  of  state,  civil 
or  ecclesiastic,  as  we  do  not  evacuate  our  na- 
toral  ISbertv^  wherry  we  are  in  freedom,  inno- 
cently witnOHt  reflection  upon,  or  derogating 
to  authority,  or  persons  intrusted  with  it,  to 
discourse  in  any  occasional  meeting  of  these 
thinsfs  ;  so  we  exclude  not  those  other  meet- 
ing which  are  necessary  for  the  well-being 
and  discipline  of  the  church.  4.  9y  our  swear- 
ing it  unlawtlil  to  endeavour  any  change  or 
alteration  in  the  government,  either  of  church 
or  state,  we  mean,  that  it  is  unla^ul  for  us  to 
endeavour  the  alteration  of  the  specific  govern- 
nient  of  monarchy,  in  the  true  and  lineal 
descent,  and  episco|>acy.  5.  When  we  swear 
in  the  genuine  and  literal  sense,  &c.  we  under- 
stand it  so  far  as  it  is  not  opposite,  or  contra- 
dictory to  the  foresaid  exceptions." 

They  were  allowed  to  insert  after  the  Oath, 
betoTB  their  subscriptions,  these  words,  or  to 
this  purpose : 

"  We  under-written  do  take  this  oath,  ac- 
cording to  the  explanation  made  by  the  coun- 
cil, approved  by  his  majesty's  letter  ;  and  we 
dedare,  we  are  no  furtlier  bound  by  this  oath." 

It  appears  by  the  Sederunt  of  September  22, 
1681,  that  on  that  day  the  Test  was  subscribed 
by  manr  Prir^  Counsellors^  and  by  the  earl  of 
Qiteensoerry,  who-  coming  in  after  the  Test 
had  taken  it,  declared  that  he  took  it  with  the 
£xpycation  following : 

**  His  lordship  declared,  that  by  that  part  of 
tiie  Test,  That  there  lies  no  obligation  to  en* 
cleavoor  any  change,  or  alteration  in  the  go?; 
Teroment,  See.  He  did  not  nndei-stand  himself 
to  be  obliged  ^igainst  alterations/  in  case  it 
should  pleaise  his  majesty  to  make  alterations  of 
the  government  of  Church  or  State." 

And  by  the  Sederunt  6f  October  2  ist,  1'681, 
it  seems,  that  on  that  day  the  bishop  of  Edin- 
bursli  *'  having  tifawn  iip  a  long  explication 
of  the  Tert,  to  satbfy  the  many  objections  and 
acnnlei  moved  against  it,  especially  by  the 
wltiyM  c^M^J*  presented  it  to  the  council 
for  tMrtorMipB  approbation,  which  was  or- 
dered to  be  read  ;  but  the  paper  proving  prolix, 
and  tedious,  his  highness,  ^tter  reading  ot  a  few 
leares,  interrapted,  saying  very  wittily^  and 
pertinency,  TJiat  the  first  cnapter  of  John  with 
a  stone  wul  chase  away  a  dog,  and  so  break  it 
off.  Yet  the  bishop  was  afterward  allowed  to 
print  it  if  he  pleased.'' 

The  transactions  are  mudi  discussed  in  a 
trabt  intitkd  *'  The  Scotch  Mist  cknred  up," 
which  is  inserted  in  the  volume  of  State  Tracts 
publtHhed  in  1692;  and  of  which  the  7th  chapt^ 
is  as  fbilows :        ^         • 


all  wh6  should  be  intrusted  with  the  govern- 
ment ;  which  bears  expressly  that  the  same 
should  be  taken  in  the  plain  and  genuine  sense 
and  meaning  of  th^  words  ;   We  were  very 

"  Of  the  Reasons  alledged  by  some  eminent  Mi- 
nisters of  the  Kink  of  Scotland,  why  they 
#     refuse  to  take  the  Test-Oath. 

"The  cari  of  Argjle  is  not  alone  in  his  ques- 
tioning the  lawfuhiess  of  taking  the  oath  with- 
out limitations,  and  due  clauses,  for  I  find 
many  eminent  persons  amongst  the  confirming 
clergy,    who  have    met  with    the  same,   or 

f*eater  difficiilties,  which  that  I  may  evidence 
shall  faithfiilly  give  the  reader  a  copy  of  a 
certain  Manuscript  drawn  up  by  them  m  the 
following  words : 

"  Grounds  whereupon  aome  of  the  Conformed 
IVIinistent  scruple  to  take  the  Test. 

"  First,  passing  by  the  danger  of  Oaths,  when 
pressed  so  generally,  men  of  the  least  tender* 
ness  ordinanly  swallow  them  easily,  andmak^ 
small  conscience  of  observing  them,  whilst 
they  that  fear  oaths,  are  hardly  mduced  to  take 
them,  and  by  their  strict  observance  make 
themselves  a  prey,  we  think  it  strange  that  this 
oath  should  be  injoined  to  us,  who  cannot  be 
suspected  rationally  to  incline  either  to  phana- 
ticism  or  poper^',  since  by  our  subscriptions  to 
the  oath  of  supremacy  and  canonical  obedi- 
ence, we  have  sufficiently  purged  ourselves  of 
the  first,  and  by  our  refnting  popish  errors 
daily  in  our  pulpits  do  shew  an  utter  abhor- 
rence of  the  other,  and  further,  since  merely 
Our  owning  of  episcopal  government,  has 
begot  and  still  increases  in  the  minds  of  our  peo- 
ple, such  an  avei'sion  firom  and  dislike  of  us,  we 
would  have  expected  that  our  spiritual  fathers 
would  not  have  exposed  us  to  greater  loathing 
and  contempt  by  such  engagements ;  which 
although  it  shonid  be  granted  to  be  causeless 
and  unjust,  yet  we  think  oursehes  bound  to 
shun  it,  that  our  ministry  may  be  the  mora 
taking  with  them,  since  the  thing  pressed  upon 
OS,  is  neither  absolutely  necessar3'-,  nor  yet  so 
evident  in  what  is  asserted  for  triiith,  as  may 
incourage  us  for  to  under  lay  their  prejudice 
conceived  thei^upon,  and  finally,  since  it  is 
known  that  oljunhg  the  covenant  did  hinder 
many  ministers  to  conform,  and  people  to  join 
in  onlinances  dispensed  by  conformists,  and  our 
parliaments  had  hitherto  shewed  such  civil  mo- 
deration as  to  free  us  from  the  declaration,  we 
cannot  look  at  it,  but  as  bad  and  fatal  that  our 
church  should  be  dashed  on  this  rock,  which 
may  occasion  its  splitting^  and  instead  of 
quenching  this  former  evil  create  new  flames. 

*<  Secondly,  as  we  vrish,  for  the  suppressing  of 
the  growth  of  popery,  a  more  particular  way 
had  been  made  use  ot,  even  for  the  discovering 
of  such,  as  are  of  no  public  trust,  so  we  cannot 
but  regret  that  this  test  has  been  so  framed,  as 
to  divide  thesoiind  sober  Presbyterians  amongst 
themselves,  whereby  our  common  enemies  are 
rratifisd,  m4  Ae  true  faith  endangered,  we 
Deing  peottiM  thtl  tere  aire  many  Presby* 
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ttanfoLnot'tDBuifler  any  totake  the  said  Oath 
or  Test  with  tbeiiLOwn  glosses  or  explicatioiis  t 
But  the  earl  of  Aigyle  havbg,  after  some  de- 
lays, oome  to  coiiDcil,  to  take  the  said  oath,  as 

teriam  in  the  kiDgdom,  ^ntkmen,  miiiislerB 
and  others;  who  cannot  in  conscience  take  this 
Test,  who  yet  do  daily  omne  and  are  ready  ty 
join  with  us  in  ordinances.  We  think  it  had 
been  fitter  to  have  condescended  something 
for  gaining  of  snch,  than  to  hare  put  such  a 
brand  upon  them,  which  may  more  alienate 
ihem  and  weaken  us. 

.  '*  Thirdly,  that  Confession  of  Faith  recorded 
in  the  first  parliament  of  kinff  James  the  6th, 
has  some  things  in  it,  whicii  may  scare  the 
swearing  to  it  without  limitation,  as  1st  Section 
the  15tn,  it  asserts  those  to  be  evil  works, 
which  are  done  not  only  contra^  but  preter 
verbumDei'  Sdly,  Section  the  25tii.  It  asserts 
such  as  resist  the  suprcfne  power,  doing  that 
which  pertains  to  his  charge,  and  whust  he 
willingly  tra?eU  in  his  office,  does  resist  the 
ordinances  ot  God,  which  cbuses  may  bear 
an  inclusive  sense,  especially  when  in  the  15th 
Section,  it  is  reckoned  among  j^ood  works  to 
suppress  tyranny,  ddly.  S^tion  the  15th, 
Jksus  Chnst  is  asserted  to  be  the  only  head 
and  lawgiver  of  his  Kirk,  audit  is  counted 
Uasphemy  for  angeb  or  men  to  intrude  them- 
shelves  into  the  said  honour  and  office.  4tb. 
Section  the  83rd,  on  the  Sacrament,  po{Hsh 
bratism  is  denied  as  to  its  validity,  and  popish 
pnests  denied  to  be  true  ministers,  which  ex- 
pressions, if  narrowly  scanned,  will  be  found  of 
dangerous  oonsequence,  and  contradictory  to 
otberpositions  in  the  Test  itself. 
. .  <*  Fx>urthly,  we  fear  that  our  people  may  look 
on  us  lalher  aa  countenancersand  enoouragers, 
than  Sttppressers  of  popery,  seeinr  by  the  act 
we  are  obliged  to  dilate  yeai-ly  in  October  such 
as  withdraw  firom  our  ministry,  that  they  may 
be  punished  by  the  civil  magistrates,  and  yet 
by  the  same  act,  the  king's  £wful  brother  and 
sons  in  perpetuum  are  exempt  from  taking  the 
Test,  and  consequently  left  at  liberty  to  be 
Papistsor  Protestants,  and  what  bad  influence 
the  example  may  have  on  inferior  people  may 
easily  be  apprehended,  and  our  taking  the  Test 
will  be  muted  an  approving  of  that  exemp- 
tion, whicn  will  be  more  stumbling.  That  all 
former  acts  against  papists  were  made  without 
any  exemption,  and  them  all  declared  to  be 
disloyal,  who  embraced  no^  the  reformed  re- 
ligion, particulariy  in  the  47th  act  of  the  third 
parliament  of  James  the  6th  and  the  8th  act  of 
the  first  parliament  of  Charles  2. 

**  Fifinly,  we  are  to  swear  that  there  lies  no 
obligation  on  us  by  virtue  of  the  late  covenants, 
or  any  other  manner  of  way  to  endeavour  the 
change  of  the  government,  either  ui  church  or 
state,  as  it  is  ^established  by  law,  where  we 
suppose  we  are  sworn  not  only  to  nsaintaiu  mo- 
narchy, but  also  as  our  law  ties  us  in  the  pre- 
sent hue,  and  in  the  nearest  akin  io  our  pre- 
sent king,  ahhoi^^h  they  should  be  nepists, 
•Uhoogfa  we  judge  the  Corcma^ion  Oat|i  la 


a  privy  counsellor,  spoke  some  things  which 
were  notthen  heard,  nor  adverted  to,andwheD 
his  lordship  at  his  next  offering  to  take  it  in 
council,  as  one  of  oomniissMWcn  of  yoor  ma- 


the  8tfa  act  of  the  1st  parliament  of 
the  6th  to  be  oontFsdictory,  which  yet  is  % 
standing  unrepealed  law,  since  tfiis  cuneat 
partiameut  hath  ratified  and  confirmed  all  acts 
made  in  favour  of  the  Protestant  religioo, 
wher^f  this  is  one,  so  that  we  swear  contra- 
dictions. 

"  Sixthly,  as  for  the  churdi  goveidimeot,  as  il 
is  now  established  by  law,  there  hath  not  beat^ 
nor  are  yet  wanting  sound  Protestants,  who* 
assert  the  Jus  divmum  of  episeo|iacy,  sncii 
could  not  in  consdenee  take  this  oadi,  seeing 
the  king  by  virtue  of  his  prerogative  and  su- 
premacy is  impowered  by  law  to  dispose  of  the 
external  government,  and  policy  of  tne  ehnreh, 
as  he  pleases,  as  for  such  as  rook  upon  epis- 
copal  government,  as  indifferent  in  itself.  Not- 
withstanding the  submission  that  we  give  to  it, 
or  have  engaged  for,  they  can  as  little  swear 
on  these  terms,  for  why  should  Ifaey  swear 
never  to  endeavour  to  alter  that  which  in  itoeif 
th^  look  iipon  as  alterable,  there  being  no  in« 
difl^rent  thing  which  in  tract  of  time  througtk 
the  corruption  of  men,  do  not  prove  hoitfol, 
and  wjtiy  might  not  men  in  thehr  station  endea-' 
vour  the  refreshing  by  fan*  means,  any  sodi 
evil,  and  advise  his  majesty  if  he  be  wming  to 
exert  the  power  settled  on  him  by  the  law,  for 
freeing  the  church  from  any  inoonveniency, 
and  auhough  we  have  engaged  to  obey  bishops, 
yet  we  ever  did  wish  that  tney  may  be  settled 
amongst  us  in  a  way  more  sutable  to  the  pri<* 
mitive  times,  vis.  That  their  nqmber  mis^tbe 
more  encreased,  that  they  ini|g;ht  be  cawd  by 
the  church  alenarly  to  that  ofl^  and  tbattlii|y 
might  be  made  hable  to  the  censure  of  the 
church  fi>r  Aeir  doctrine  hie  and  diligence,  that- 
they  might  not  be  such  pragmatical  medlcr* 
in  civil  cSfairs,  and  that  synods  and  presby* 
teries  might  have  more  power  tiian  is  assigneil 
them  by  the  act  of  restitution,  from  the  swhiff 
a  lemedy  in  any  of  which  things,  this  wta 
doth  tie  us  up. 

*'  Seventhly,  the  power  given  to  thekmg  hy 
the  present  laws,  if  he  should  be  popish  sbSvm 
be  very  pr^udicial  to  tfie  Protestant  intereat, 
for  by  the  first  act  of  the  9nd  perliament  of 
Charles  the  Snd  he  may  not  only  dispose  ol'the 
external  policy  of  the  church,  hutinayaai^ 
such  acts  conceminff  the  persons  enq^yed 
therein,  in  all  ecclesiastical  meetings  and 
matters  to  be  treated  ttpqu  therein,  imich  he 
shall  t&ink  fit,  and  this  act  only  published  are 
to  oblige  all  his  subject,  and  by  the  act  for  a 
national  synod,  no  doctrinal  matter  may  be 
proposed,  debated  or  concluded  in  that  his  ex* 
press  allowance,  in  the  aforesaid  cause  it  in 
easi^  to  divine,  what  advantage  ih^  enemiefl 
of  our  religion  will  have  for  me  overturning' 
of  all." 

*  floe  Itbacos  yelit  et  magno  marientar  AMt%' 


m]         STATE  TRIALS^  as  Chabuks  II.  l6si^ar  iWgh  Tre$$mu 


[•^S 


jesly.'«  IVeaHiiy,  was  comnundMl  to  take  it 
aio^y,  he  rcAiied  to  do  so,  but  gave  m  apaptr, 
sbevrio^  the  only  aeme  in  which  he  woold  take 
it ;  which  paper  we  all  considered,  aa  that 
which  had  in  it  groaa  and  scandalous  reiections 
upoathateacoeUent  act  of  parliament;  making 
it  to  contain  thingB  oontraoictory  and  inconsis- 
tent, and  thereby,  depraving  yoor  m^iesty's 
lawst  nisreprsaenting  your    parliament,  and 
teaching  vour  aul^ects  to  evacuate  and  dis- 
appoinit  all  laws  and .  securities   that  can  be 
enacted  for  the  preservation  of  the  govenunent : 
auitaUe  to  which»  his  lordship  declares  in  that 
paper,  That  he  means  not  to  bind  up  himself 
mm  making  any  alteralion  he  shall  think  fit 
for  the  advaatatte  of  church  or  state;  .and 
which  paper  he  desires  may  be  looked  upon  as 
a  part  of  hia  oathi  aa  if  he  were  the  legislator, 
and  able  to  add  a  part  to  the  act  of  parhament 
Upoo^enous  peroiBal  of  which  paper„  we  found 
ounelvas  oUj|j;ed  to  send  the  said  earl  to  the 
cattle   of  ££ahurgh,    and  to   transmit  the 
paser  to  your  m^esty,  being  expressly  obliged 
to  i)oth  these  by  your  maje^'R  express  kws. 
And  we  have  oommanded  your  majesty's  ad- 
Tooateto  raise  a  pursuit  against  tht>  said  eari, 
for  bong  author,  and  having  given  in  Uie  said 
paper :  And  ipr  the  further  prosecution  of  all 
rdkting  to  this  affiiir,  we  expect  your  majesty's 
commands,  which  shall  be  most  humbly  .and 
fiuthfiiUy    obeyed,  by   your  miyesty's  most 
humble,  most  laithful,  aad  moat  obedient  aub- 
jects  and  servants.  .  , 

Sic  Subacribttur,  Glencaime,  WintoB^  Lin- 
lithgow, Perth,  Roxbuigh,  Aocaim,  ^rlie,  Le- 
Tingatoun,  Jo.  Cdiobuigen,  Ross,  Geo.  Gar- 
doun,  Ch.  Mi^tland,  G.  Aldcenzie,  Ja.  Foulis, 
J.Drummond. 

£dinbuigh,  Nov.  8, 1681. 

• 

Nofoember  15,  1681. 

The  King's  Amswui  to  the  Council's  Letter. 

C.  H.  Most  dear,  &c.  Having  in  one  of  your 
letters  directed  unto  u$,  of  the  8th  inst.  received 
a  particular  acooimt  of , the  earl  of  Argyk's  re- 
fusing to  take  the  Test  simply,  and  of  your 
Sroceediiigs  against  him,  upon  the  occasion  of 
is  giving  in  a  paper,  shewing  the  only  sense 
in  which  he  will  ta!ke  it,  which  had  in  it  gross 
and  scan4alous  reflections  upon  that  excellent 
late  act  of  our  parliament  tbere,  by  wliich  the 
said  Test  was  enjoined  to  be  taken :  We  have 
now  thought  fit  to  let  you  know,  that  as  we 
do  her^v  approve  these  vour  proceedings, 
paiticulany  vour  sending  the  said  earl  to  our 
castle  of  £dioburgh ;  and  your  comruanding 
our  advocate  to  raise  a  pursuit  against  him, 
for  being  author  of,  and  having  ^ven  in  the 
said  Pafier ;  so  we  do  also  autfaoruse  you  to  do 
all  things  that  may  concern  the  further  prose- 
cution of  all  relating  to  this  affair.  Neverthe- 
less, it  is  uur  express  will  aud  pleasure,  that  be- 
fore any  sentence  shall  be  pronounced  against 
him,  at  the  conclusion  of  the  process,  you  send 
us  a  particular  account  of  what  he  shall  be 
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found  guiky  of,  to  the  end  that,  after  our  being 
folly  informed  thereof,  we  may  ngnify  our 
further  pleasure  in  this  matter,  fix  doing 
whereof,  &c 

But  as  notwithstanding  the  council's  de- 
manding, by  their  letter,  his  majesty's  allow- 
ance for  prosecuting  the  earl,  they,  before  any 
return,  caused  his  majesty's  advocate  exhibit 
an  indictment  against  him,  upon  the  points 
of  slandering  and  depraving,  as  hath  been  al- 
ready remarked,  so  after  having  received  his 
majesty's  answer,  the  desi^  ^ws,  and  they 
thought  fH  to  order  a  new  indictment  contain- 
ing, beside  the  former  points,  the  crimes  of 
trMson  and  penury,  which  accordingly  was 
exhibit,  and  is  here  subjoined,  the  diflerenoe 
betwixt  the  two  indictments  being  only  in  the 
particukuv  above-noted. 

A  Copy  of  the  Indictment  against  the  earl  of 

Argyle. 

<*  Archibald  earl  of  Argyle; 

**  You  are  indicted  and  accused,  that  albeit  by 
the  coamon*law  of  all  well -governed  nations, 
and  by  the  municipal-law  ami  acts  of  parlia- 
mept  of  this  kingdom;  and  particularly,  by. 
the  21st,  and  by  the  43d  act,  par.  8.  James  1.  and 
by  the  83d  act,  par  6.  James  5.  and  the  134^1 
act,  par.  8.  James  6.  and  the  205th  act,  par.  14f 
James  6.  All  leasing-makers  and  tellersof  them 
are  punishable  with  tinsel  of  life  and  goods  ; 
like  as  by  the  107th  act,  par.  7.  James  1.  it  i* 
statuted,  that  no  man  interpret  the  lung's  sta- 
tutes otherwise  than  the  statute  bears,  aad  t» 
the  intoit  and  effect  that  they  were  made  for, 
and  as  the  makers  of  them  understood ;  and 
whoso  does  in  the  contrary  to  be  punished  at 
the  king's  will :  and  by  the  10th  Act,  Par.  10. 
James  6.  it  is  statuted,  that  none  of  his  ma* 
jesty 's  subjects,  presume  or  take  upon  him  pub* 
licly  to  declare,  or  privately  to  speak  or  writs 
any  purpose  of  reproach  or  slander  of  his  ma* 
jesty's  person,  estate,  or  government,  or  to  de* 
prave  his  laws,  or  acts  of  parliament,  or  miscon-* 
strue  his  proceedings  wnereby  any  mistakiug 
may  be  moved  bcSwixt  his  highness,  his  no- 
bility, and  loviug  subjects,  in  time  coming, 
under  pain  of  ^th;   certifying  them  that 
does  in  the  contrary,  they  shall  be  reputed  aa 
seditious  and  widAd  instruments,  enemies  to 
his  higlmess,  and  to  the  commonwealth  of  this 
realm,  and  the  said  pain  of  death  shall  be  exc* 
cuted  against  them  with  all  rigour,  to  the  ex- 
ample of  otheis :  and  by  the  second  act,  sea.  2. 
par.  1.  Char.  2.  it  is  statuted,  that  whosoever 
shall  by  Writing,  libelling,  remonstrating,  ex- 
press, publish,  or  declare  any  words  or  sen- 
tences, to  stir  up  the  people  to  the  dislike  oC 
his  nuyesty's  prerogative  and  suprenuicy,  in 
causes  ecclesiastic,    or  of  the  goverpment  of 
the   church   by    archbishops,   and    bishops, 
as    it   is   now   settled    by   law,    is    under 
the  pain  of  being  deelared  incapable  to  exer» 
cise   any   office   civil,   ecclesiastic  or    mili- 
tary,  within  thi^  kingdom,    in    any 
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•dadnff.  Like  m  by  ^  fMlanieilBl  lifvra 
«r  this  oatioD,  by  the  130th  act,  par.  8. 
JttMB  6.  hm  declarisd,  thatoane  of  bb  ma- 
jesty'i  aubieets  presume  to  impagn  Ihe  dignity 
pr«tidKnrity  of  ttie  three  estates,  or  to  procure 
umoration  or  diminuiion  of  their  power  and  an  * 
tfaority,  under  the  pain  of  treason.  And  that  it 
is  much  more  treason  in  anv  of  his  miyesty's 
•olgeets,  to  presume  to  alterlaws  ah-eady  made 
or  to  midce  new  laws,  or  to  add  any  part  to  any 
kw,  by  their  own  authority,  that  beinff  to 
assume  Ae  legislative  power  to  tbemsdres, 
with  his  majesty's  highest,  and  most  inoommu- 
tticable  prero^;ative.  Yet  true  it  is,  that  albeit 
his  sacred  majesty  did  not  only  bestow  on  you 
tlie  said  Archibald  earl  of  Jia^\^  those  vast 
lands,  iurisdictions  and  superionties justiy  for* 
fiiultea  to  hisnmjesty  by  the  crimes  or  your 
deceased  ftther;  preferring  your  family  to 
4hose  who  had  served  his  m^esty  against  it,  m 
the  late  rebellion,  but  also  pardoned  and  remit- 


ted to  you  the  crimes  of^  leasing  making  and 
niisconstming   his  maiesty's  and  his  parlia- 
■leiit's  proceeiliiigs  against  the  yery  laws  above 
written,  whereof  you  were  found  ffl^ty,  and 
eondenined  to  die  therc^re,  by  the  nigh  court 
of  parliament,  the95tii  of  August,  1663,  and 
nwed  you  to  the  title  and  dignity  of  an  earl, 
and  beh^  a  member  of  all  his  majesty's  judi- 
eatures.     Notwithstanding  of  all  these,  and 
many  other  faroora,  you  the  said  Archibald 
eavl  of  Argyle,  being  put  by  the  lords  of  his 
Hiajestv's-privy  council  to  take  the  test  ap- 
pottttea  by  the  act  of  the  last  pariiament  to  be 
taken  by  all  persons  in  pubtic  trust,  yoa,  in- 
tiead  of  taking  the  said  test,  and  sweanng  the 
tame'  in  the  plain  genuine  sense  and  meaning 
Of  the  words,  without  any  equivocation,  mentu 
tescrvation,  or  evasion  whatsoever,  you  did  de- 
clare against,  and  defame  the  said  act ;    and 
having  to  the  end  you  might  corrupt  othen  by 
jrour  penricions  sens<r,  drawn  the  same  in  a 
bbel,  ef  wiiich  libel  you  dispersed  and  gare 
abroiid  copies,   whereby  ill  impressions  were 
given  of  the  kin^  and  pariiament's  proceedings 
at  a  time  esp&cmfly  when  his  majesty's  sub- 
jects were  expecting  what  submission  should  be 
given  to  the  said  I'est :  and  b^g  denred  the 
next  day  to  take  the  same,  as  one  of  die  com- 
missioners  of  his  miyestyfs  treasury,  you  did 
give  in  to  the  lords  of  his  majesty's  privy-coun- 
cil, and  owned  twice  in  plain  iudgment  before 
them,  the  said  defamatory  nbel  against  the 
nid  Test  and  act  of  parliament ;  decGiring  that 
yim  bad  considered  die  said  T^  and  was  de- 
iimus  to  give  obedience  as  far  as  you  could : 
whereby  you  dearly  insinuated,  that  you  was 
tkot  able  to  give  full  obedience :  in  the  second 
article  of  which  libel  you  declare,  that  you  were 
Confident  the  parliament  never  intended  to  im- 
pose contradictory  oaths;  thereby  to  abuse  die 
people  with  a  belief,  that  the  parliament  had 
been  so  impious  as  really  and  actually  to  have 
fanposed  contradictory  oaths ;  and  so  ridiculous 
as  to  have  made  an  act  of  partiament  (which 
should  be  most  deliberate  af  all  human  actions) 
quite  contrary  to  their  own  inteQtiona :  after 


«rlMi  ytra  MilsdHied,  coafraiytothe  iMdtam 
ofdldaAa,  and  to  the  acts  o^Ppaitenent  aNv* 
eited,  that  every  man  must  explain  it  for  IniD' 

self,  iiid  take  it  in  bis  own  MMe;  hf  whidi 
not  only  that  ezeeHent  la^,  and  iheoaiBtliami 
specified,  whieh  is  intended  to  be  a  feaoe  to  the 
govemoMnt  both  of  church  and  state,  but  all 
odier  oadia  and  lawsshall  be  rendered  aitogedier 
uadess  to  die  govcffiiment.    If  every  anoital^e 
the  oathsimposed  by  law  mhisown  aenae, then 
ihe  eadi  imposed  is  to  no  pmiiose  ;  for  the  le- 
gislator cannot  be  sure  diat  die  oath  imposed  by 
hfan  win  bmd  the  takers  aeoordin^  to  die  de- 
sign and  intent  for  which  be  appointed  it ;  and 
the  legisbdve  power  istaken  from  the  impo- 
•era,  and  setdad  m  the  taker  of  the  eadi ;  and 
soheis  a&owedto  betbe  legislalnr,  wlMchis 
not  only  an  opco  and  nolent  defawiagof  hia 
nuyesty's  lawsand  ads  of  parfiament,  hot  is 
likewise  a  settling  of  the  legislative  power 
on  private  suIgM^  who  are  to  take  such  oatbt. 
In  the  tlurd  artide  of  that  P^per  you  declare^ 
tint  yon  take  theTestin  so  far  only  as  it  is  coih 
sistent  widiitsdf,  and  the  Protealalit  Rehgipn  ; 
by  which  yon  malidoosly  intimaleto  die  peo- 
ple, tfaatthesaid  oath  is  ineonsisteBtwilh  itidf 
and  with  the  Protflstant  Religion,  whidi  is  not 
only  a  downright  depravingof  ^e  said  act  of 
pariiament,  but  is  likewise  iniscoDStruing  of  hii 
maies^'s  and  the  parliament's  procMdineSy 
and  nnsrqpresenting  diem  to  die  people  in  die 
highest  degree,  and  in  the  tenderestpointo  they 
can  be  concerned ;  and  implying,  that  tiir 
king  and  the  parliament  have  done  dunnin- 
oonsislent  with  the  Protestant  Rdigion,  m  se- 
curing of  which,  that  test  was  pacticnlariy  in- 
tendd.    In  the  fourth  article  yon  do  ^xpresdy 
declare,  that  you  mean  pot  by  taking  tlie 
said  Test,  to  bind  up  yoursetf  from  wnhing 
and  endeavouring  any  alteration  in  a  lawnd 
way  that  you  .hill  tLk  fit,  ibr   mir,nA>g 
of  church  and  state;  whereby  also  it  was 
designed    by  the  said   act    of    pailiainait 
and  oath,  that  no  man  should  make  any 
alteration  in  the  goverameat  ^f  diiifch  and 
state,  as  it  is  now  Mdilished  ;  and  that  it  is  dia 
duty  of  all  good  sulgects,  in  faumUe  and  quiet 
manner,  to  obey  the  present  government:  yet 
yon  not  only  dedareyoiuadf,  ratby  your  exam- 
ple you  invite  others  t6  think  themselves  loosed 
from  that  obligation :   and  that  it  is  free  for 
them  to  make  any  alteration  in  either,  as  they 
shall  think  fit,  oondndin^  your  whole  paper 
with  these  words  (and  this  I  underatanu  as  m 
part  of  my  oath  ;)  whidi  is  a  treasonable  in- 
vasion upon'the  royal  Iqpslative  power,  as  if  ll 
were  lawfVil  for  you  to  midEe  to  yoursdf  an  act 
^f  pariiament ;  nnce  he  who  can  make  a&j 
part  of  an  act  may  make  the  whole,  the  power 
and  audiority  in  bodi  beiii^  the  same.    Of  tha 
which  crimes  above-mentioned,  you  the  nid 
Archibald  earl   of  Argyle,  are  actor,  art  and 
part;  which  behig  found  by  the  assise,  yon 
ought  to  be  punished  with  the  paibs  of  death, 
fo&ultnre  and  esdieat  of  lands  and  foods,  to 
the  tenar  of  others  1o  commit  -die  uehere^ 
after." 


90%}         VAIE  TRIALS^  83€h4BL«s  H.  |£si .-^  Ogh  TrfMwi, 

Aft  Abshuct  of  thewfird  Aetoof  PfurlaiflMiil 
WNm  which  die  Indiiftiiient  against  ih« 
^■i'  <>^  Argfyle  was  groooded. 

Cwcermog  Raiaert  of  Rumonrs  betwixt  the 
Kioff  and  hia  People.    C..20. 1.  Stat  of 

It  is  ^efandod  aad  forhidden,  that  BO  man  be 
kocMMnirator  or  inTentor  of  narratioiia  or  ra- 
mors.  By  the  which  occasion  of  discoid  may 
rise  betwixt  the  kine  and  his  people.  And  if 
any  such  man  shall  be  found  and  attainted 
thereof,  incontinent  he  sh^  be  taken  and  put 
in  prison  and  there  shall  be  sureljf  keeped  up, 
•ay  and  while  the  king  declare  his  will  aaeat 
lum. 

Act  4$.  Aff.  9.  Ktnff  James  1.  March  11, 1494. 
Leasiogt-makersfoHhult  lite  and  Goods. 

Itemi  it  is  ordained  by  the  king  and  whole 
parliament,  that  all  leaa^ug-makere,  and  tellers 
of  them,  which  may  engender  discord  betwixt 
tiie  long  and  his  people,  whereever  they  may 
^  gotten,  shall  be  chaliengei  by  them  that 
power  has  and  tyne  life  and  goods  to  the  king, 


'Aiei  83.  Pac  6.  Janes  5.  Dec.  JO,  1530.    Of 
Leesing-^makers, 

Item,  touching  the  Article  of  Leasing. 
^makers  to  the  kii^s  grace  of  his  barons,  great 
men  and  leiges,  and  for  punishment  to  be  put  to 
them  therefore,  the  king's  graoe^  with  advice  of 
his  three  estates,  ratifies  and  approves  the  acts 
and  statutes  made  thereupon  before,  and  or- 
dains the  same  to  be  put  in  execution  in  all 
points  i  and  also  statutes  and  ordains,  that  if 
any  manner  of  person  makes  ooy  cyiI  informa- 
tion of  his  highness  to  his  barons  and  leiges, 
that  they  shaO  be  punished  in  such  manner, 
and  hv  the  same  punishment  as  they  that 
make  leasings  to  his  grace  of  his  lords,  barons, 
and  leiges. 

Ad  1S4.  IHv.  8.  James  6.  May  99.  1584. 
'     AMut  SlaiMleran  of  the  King,  his  Pko- 
»,  EstsSo  aad  Realm. 


Forasmuch  as  it  is  underBtood  to  our  sove- 
reign lord,  and  his  three  estates  assembled  in 
this  present  parliament,  what  great  harm  and 
inconveniency  has  fallen  in  this  realm,  chiefly 
since  the  begmmng  of  the  dvil  troubles  oc- 
curred .in  tne  time  of  bis  lii^hness  minority, 
through  the  wicked  and  licentious,  public  and 
private  speeches,  and  untrue  calumnies  of  divers 
of  his  subjects,  to  the  disdain,  contempt,  and 
reproach  of  hi^  niaje^,  bos  coundl  and  pro- 
ceedings, and  to  the  dishonour  and  pr^udice  of 
|U8  UgnnesB,  Us  parents,  progenitors  and  estate, 


atirrinj^  ttp  Us  Ughness's  sotgects  ther^y  to 
Midikmg,  sedition,  unquietness,  and  to  cast  off 
Aeir  doe  obedience  to  his  mqesty  ;  to  their 
evident  pcriljtiiisd  and  destruction:  HisUgh- 
iiess  oontiniiing  always  in  love  and  demency 
toward  all  his  good  sutgects,  and  most  willing 
to  seek  the  safety  and  preservation  of  them  all, 
which  wiUiiBy,  needlesslv,  and  upon  piua  ma- 
Soe,  aHer  Us  UghaniV  moey  and  pardon 


E9Q8 

ofl-tiiiMS  afore  granted,  has  procured  thepn- 
selves,  by  their  treasonable  deeds,  to  be  cut  o^' 
as  corrupt  members  of  this  coinmonwealth* 
Therefore  it  is  statute,  and  ordained  by  our 
sovereign  lord,  and  his  three  estates  in  this  pre- 
sent parliament,  That  none  of  his  subjects,  of 
whatso^er  function,  degftee,  or  quality,  in  time 
coming,  shall  pi-esume,  or  take  upon  baud, 
privately  or  publicly,  in  sermons,  declamations 
and  familiar  conferences,  to  utter  any  false, 
slanderous,  or  untrue  speeches,  to  the  disdain, 
reproach  and  contempt  of  his  majesty,  his 
council  and  proceedings,  or  to  ^e  dishonour, 
hurt,  or  prejudice  of  uishighneaB,  his  parents 
aod  pr<^;enitors,  or  to  m^dle  in  the  aflhirs 
of  his  bigness,  and  his  estate  present,  by  gonel 
and  in  time  coming,  under  the  pains  contained 
in  the  acts  of  paHiameut  anent  makers  and 
tellers  «f  leasings,  certifying  them  that  shall  be 
tried,  contraveners  thereof,  or  that  hear  snch 
slanderous  speeches,  and  reports  not  the  same 
with  diligence,  the  said  pam  shall  be  executed 
against  them  with  all  ngour  in  example  of 
othera. 

Act  205.  Psr.  14.  King  James  d.  June  % 
1594.  anent  Leasmg-makers,  and  Authors 
of  Slanders*  > 

Our'soverei^  lord,  with  advice  of  his  estates^ 
in  this  present  parliament,  ratifies,  approves, 
and  for  his  highness  aad  suocessora,  perpetu- 
ally confirms  the  act  made  by  his  noble  prof 
genitors,  king  James  die  Fint,  of  worthy  mer 
mory,  against  leasing-makers,  the  act  madp 
by  lung  James  the&cond,  entituled.  Against 
leasing  makers  and  teUers  of  them ;  the  aijt 
made  by  king  James  the  Fiiih,  entituled.  Of 
leasing-makera ;  and  the  act  made  by  his 
highnesses  self,  with  advice  of  his  estates  hi 
pariiament,  upon  the  £2d  day  of  May,  1584. 
entituled.  For  the  punishment  of  the  authors 
of  slanders  and  untrue  calumnies  against  the 
Idoff's  majesty,  his  council  and  proceedings, 
to  toe  dishonour  and  prejudice  of  his  highness, 
his  parents,  proe:enitorB,  crown  and  estate ;  as 
also  the  act  made  in  his  highness's  parliaaieut 
hoUen  at  liidithgow  upon  the  KHh  of  Do* 
oember  1585,  entituled,  Agamst  the  authors 
of  shmderoos  spe^es  or  writs ;  and  sti|- 
tutes  and  ordains  all  the  said  acts  to  be  pub- 
lished of  new,  and  to  be  put  in  execution  in 
time  coming,with  this  addition.  That  whoever 
bears  the  said  leasings,  calunmies,  or  sUm- 
depous,  speeches  or  writs  to  be  made,  and 
apprehends  not  the  authors  thereof,  if  it 
lies  in  his  powor,  and  reveals  not  the  same 
to  his  highness,  or  one  of  his  privy -coun- 
cil, or  to  the  sheriff^  steward  or  Miliff  of 
the  shire,  stewards  in  regality  orrayalty,  or  to 
the  provost,  or  any  of  the  bailiffs  within  buiie;h, 
by  whom  the  same  may  come  to  the  knowledge 
of  his  highness,  or  bis  said  privy-council,  where 
throi^  the  said  leasingrmakers  and  authors 
of  slanderous  qieeches  may  be  called,  tr«e40 
and  punished  according  to  tne  said  acts :  The 
hearer,  and  not  dnprSiender,  [if  it  lie  in  bis 
power]  sod  ooooaa^r,  and  vOl  x^eatar  of  t)ia 
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«aid  leanog-makera,  and  antbon  of  the  said 
slanderous  speeches  or  writs,  shall  incur  the 
like  pain  ana  pnnuhment  as  the  piindpal  of- 
fbnder. 

Act  107.  Par.  T.  King  James  1.  March  1. 
1427.  That  none  interpret  the  King's  Ste- 
tutes  wrongouslj. 

4tem,  the  king,  by  deliverance  of  coanciJ,  by 
manner  of  statute,  forbids,  that  no  man  interpret 
his  statutes  otherwise  than  the  statutes  bear, 
ahd  to  the  intent  and  effect  thatthey  were  made 
ibr,  and  as  the  maker  of  them  understood  ;  and 
whoso  does  in  the  contrary;  shall  be  punished 
at  the  king's  wiD. 

Act  10.  Par.  10.  King  James  6-  Dec.  10, 
1585.  Authors  of  slanderous  Speeches  or 
Writs  should  be  punished  to  the  death. 

It  is  statuted  and  ordained  bv  our  sovereign 
lord  and  three  estates,  that  all  his  highness's 
subjects  content  themselves  in  quietness  and 
dutifiil  obedience  to  his  highness  and  his  autho- 
rity ;  and  that  none  of  them  presume,  or  take 
upon  hand  publicly  to  declaim,  or  privately  to 
'apeak  or  write  any  purpose  of  reproacn  or 
slander  of  his  majesty's  person,  estate  or  go- 
Teroment ;    or  miscpnstrue  his   proceeding, 
•whereby  any  misliking  may  be  proved  betwixt 
his  highness  and  his  nobility,  and  loving  sub- 
jects in  time  coming,  under  the  pain  of  death ; 
certifying  them  that  do  in  the  contrary,  they 
shall  be  reputed  as  seditions  and  wicked  instru- 
Bients,  enemies  to  his  highness  and  the  com- 
monwealth of  this  realm  :  and  the  said  pain  of 
death  shall  be  executed  upon  them  with  all  ji- 
gour  in  example  of  others. 

,  Act  for  I^reservatlon  of  his  Majesty 's  Person, 
^..    Authority  pnd  Government,  May  1662. 

And  further,  it  is  by  his  majesty 
and  estates  of  parliament  declared,  statuted  and 
enacted,  that  if  any  person  or  persons  shall,  by 
writing,  printings  pitying*  preaching,  libelling, 
remonstrating,  or  by  any  malicious  or  advised 
speaking,  express,  public,  or  declare  any 
words  or  sentenoes,  to  stir  up  the  people  to  the 

•  balled  or  dislike.of  his  mi^esty's  royal  prero- 
gative and  supremacy,  in  causes  ecclesiastical 
or  sf  the'govemmenl'  of  the  church  by  arch- 

'  bishops  and  bishops,  as  it  is  now  settled  by 
'  law  That  every  such  person  or  per- 

sons so  ofisndtog,  sad  beioff  legally  convicted 
thereof,  are  hereby  deddred  incapame  to  enjoy 
or  exsrcise  any  place  or  eniplo3rment,  ciril,  ec- 
clesiastic, oi*  military,  within  this  churoh  and 
kungdom,  and  shall  be  liable  to  such  iinther 
pains  as  are  due  by  the  law  in  suck  oases.    • 

Act  130.  Par.  8.  James  6.May  22, 1584.  Anent 
the  Authority  of  the  three  Estates  of  Par- 
lianient. 

•  The  kins^s  miyestr  coBsidering  the  honour 
%  sttd  the  authority  of  his  supreme  coort  of  par- 

fismeBt,  ^tttiniifid  past  aU  memory  of  man, 

•  vnls  their  days,  as  constitute  upon  the  free 
rotm  •f  ihe  three  ettstss   of  this  sndent 


kingdoar,  by  whom  the  sme,  under -Gsd^ 
ever  been  upholden,-  vebeilious  and  trsileroas 
subjects  punished,  the  good«iid  fci^ul  pre- 
served and  maintained,  a^d  the  laws  and  acts 
of  parliament  (by  which  all  men  are  governed) 
made  and  established.    And  Bhdiug  the  power, 
dignity,  and  authority  of  the  said  court  of  par- 
liament, of  Jate  years  called  in  sosfne  donbt,  at 
least,  some  curiously  travelling  to  have  intro^ 
duced  some  innovation  thereanent ;  bis  majes* 
ty's  firm  will  and  mind  always  bei-  e,  as  it  is 
yet,  that  th^  honour,  authority,  and  digiitty  of 
bis  said  three  estates  shall  stand  and  continue  in 
thcdr  own  integrity,  according  to  the  ancient  and 
laudable  custom  oy-gone,  without  any  altera- 
tion or  diminution  ;  therefore  it  is  statuted  and 
ordained  1^  your  «aid  sovereign  lord,  and  his 
said  three  estates  in  ibis  present  parliament, 
that  none  of  his  lei^es  or  subjects  presume,  or 
take  upon  hand  to  impung  the  dignity  and  au- 
thority of  the  said  three  estates,  or  to  seek  or 
procure  the  innovation  or  diminution  of  ths 
power  and  authority  of  the  same  ihree  estates 
or  any  of  them,- in  time  comiug,  under  the  paia 
ofti^son. 

The  Eari  of  Argyle's  First  PETfnoN^or  Advo- 
cates, or  Counsel  to  be  allowed  him. 

To  his  Royal  Highne^,  his  Majesty^s  High 
Commissioner,  and  to  the  right  honourable 
the  Lords  ot  his  Majestji  's  Privy-Council : 
The  humble  Petition  of  Archibald  Eari  of 
Argyle. 

Shewetb;  That  your  Petitioner  being  cri- 
mina^y  indicted  before  the  lords  commissionerB 
of  justiciary,  at  the  instance  of  his  majesty's 
advocate,  for  crimes  of  an  high  nature.  And 
whereas  in  this  case  no  advocate  wfll  reaitUy 
plead  lor  the  petitioner,  unless  they  have  your 
royal  highness,  and  lordships  special  Ik^se 
and  warrant  to  that  effect,  ^  hich  is  usual  in  the 
Uke  cases.— It  is  tberelbre  humbly  desired,  that 
your  royal  highness  and  loidships  would  giffe 
special  order  and  warrant  to  sir  George  Lock- 
hart,  his  ordinary  advocate,  to  fwisHh  and 
plead  for  him  in  theaibresaid  criminal  prooess, 
without  incurring  any  hazard  upon  that  ac- 
count :  And  your  Petitioner  shall  ever  pray. 

'    EoiNBURGB,  November  23,  1681. 

The  Council's  Answer  to  the  Earl  of  Argyle's 
first  Petition,  and  his  having  Advocates  al- 
lowed him. 

His  Royal  Highness,  liis  majesty's  high 
Commisskmer,  and  lords  of  privyrconiKui  do 
refuse  the  desire  of  the  aboVQ^  written  biU^bnt 
allow  any  kwyers  the  petitioner  shall  emptoy 
to  consult  and  plead  for  him  in  ths 'process  of 
treason,  and  other  crimes^  to  be  pnrsnsd  sgwost 
him  at  the  instance  of  his  mi^issty's  advoottc. 
Extra.  By  me,  IVill.  Patebsok. 

The  Eari  of  Argyle's  SECoicn  PErmoN  (or 
Counsel  to  be  alfowed'him. 

To  his  Royal  Highness,  bis .  Mi^es^'ft/  high 
*  CoramMKHieB^  jud  t^liie.iigftilJiO|is«r« 
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Me  the  Lords  of  hb  Mftjesty's  Privy- 
Counsel  :  The  humble  Petition  ot'  Archi- 
bald Bail  of  ilrgyle. 

SheweCh ;  That  your  petitioner  liaTing  given 
m  a  former  petition,  oumblv  repre^tenting, 
That  he  bein^  ciiinioaJl^  iucUcted  before  the 
lordjs  cornmissioners  of  justiciary,  at  the  in- 
stance of  his  luajesty's  advocate,  tor  any 
crimes  of  an  high  nature ;  And  therefore  de- 
sired that  your  royal  highness,  and  lordships, 
would  give  special  wi^rrants  to  sir  George 
Lockhart,  to  consult  and  plead  for  him :  Where^ 
iiDon  your  royal  highness  and  lordshius  did 
diew  the  oetidooer  to  make  use  of  such  ad- 
Tocates  as  he  should  think  fit  to  caU.  Accord- 
inglv  your  petitioner  have  desired  sir  George 
Lockhart  to  consult  and  plead  lor  hiui,  he  haih 
as  vet  refused  your  petitioner.  And  by  the 
11th  parliament  of  king  James  the  Oih,  cap.  38. 
as  it  i^  the  undeniable  priviledge  of  all  sub- 
jects, accused  for  any  crimes,  to  have  liberty  to 
{provide  themselves  of  advocates,  to  defend  their 
ivesj  honour,  and  lands,  against  whatsoever 
■acensatioii ;  so  the  same  pnviledge  is  not 
only  by  parliament  1 1  king  James  the  6th,  cap. 
4K^  liiither  asserted  and  (onfirmed,  hut  also  it 
is  declared,  that  in  case  the  advocates  refuse, 
the  judtfes  are  to  compel  them,  lest  the  party 
'accused  should  be  prejudiced  :  And  this  being 
an  aflhir  of  great  importance  to  your  petitioner, 
and  sir  George  Lockhart  having  been  not  only 
still  hisoHinary  advocate,  but  also  by  his  con- 
stant converse  with  him  is  best  known  to  your 
•petitioner's  principles;  and  of  whose  eminent 
•afciltties  and  fidelity,  your  petitioner  (as  n»ny 
*  othera  have)  have  bad  toecial  |  roof  aU  along  in 
his  oopoerns,  and  hath  such  singuhu*  eonfi- 
'denee  in  him,  that  he  is  most  necessary  to  your 
petitioner  at  this  ooeasion. 

May  it  therefore  pktae  your  royal  h^^ness 
and  lonlships  to  interpose  your  authority,  by 
giving  a  special  order  and  warrant  to  the  said 
mr  George  Lockhart,  to  consult  and  plead  for 
him  in  the  said  criminal  process,  conform  to 
the  tenor  of  the  said  acts  of  parliament,  and 
constant  known  praetioe  in  the  like  cases,  which 
was  never  refused  to  any  subject  of  the  meanest 
quahQr,  even  to  the  greatest  oriminals.  And 
Tonr  royal  faiffhness's  and  kMndships  answer  is 
numbly  craTed.* 

*  "  The  earl  thus  mewed  up,  that  he  might 
not  give  any  offence,  twice  petitions  the  duke 
and  codndl,  that  sir  George  Lockhart  might  be 
his  advocate  to  plead  his  defence,  yet  both  times 
refused.  The  reason  of  these  petitions  were ; 
thatMrithout  leave  none  would  dare  to  plead  the 
earPs  cause,  for  fear  of  the  king's  displeasure : 
However,  by  the  act,  11  Jac.  6,  cAp.  90.  <  *  It^ 

*  is  the  undi^iable  privilege  of  all  subjects  ac- 
'  cosed  for  any  crimes,  to  provide  themselves 

*  advocates,  to  defend  their  lives,  honours,  and 
/  lands,  against  whatsoever  accusation  :'  so  by 
the  11  Jac.  6,  c.  90,  it  is  declared,  *  That  in 
'  ease  advocates  refuse,  the  judges  may  compel 
t  them.'    Horeuponthe  e«rl  drew  op  a  letter  of 


Edinburgh,  Novahber  34, 1C81. 

The  Council's  Amswkr  to  the  £arl  of  Argyle's 
second  Petition.  .  . 

His  royal  highness,  his  majesty's  high-com- 
missioner, and  lords  of  privy-council,  having 
considered  the  foresaid  petition,  do  adhere  to 
their  formei^  order,  allowuig  advocates  to  ap- 
pear for  the  petitioner  in  the  process  aforesaid. 
Extr.  By  me  Wux.  Paterson. 

The  Earl  of  Argyle's  Letter  of  Attohnby,  con* 
stitoting  Alexander  Duubar  his  Procun^ 
.  tor,  for  reipiinug  sir  George  Lockhvtte 
plead  for  him 

We  Archibald  earl  of  Argyle  do  hereby  sub- 
stitute, constitute  and  ordain  Alexander  Dunbar, 
our  servitor,  to  be  our  procurator,  to  pass  and 
require  sir  George  Lockhart,  advocate,  to  con- 
suit  and  plead  for  us,  in  the  criminal  process  in- 
tended aguinst  us,  at  the  instance  of  liis  majes- 
ty's advocate ;  and  to  compear  with  us,  befurd 
the  lords  commissioners  of  justiciary,  upon  the 
12th  of  December  next,  conform  to  an  act  of 
council,  dated  the  22d  of  November  instant, 
allowing  any  lawyers  that  we  should  employ/ 
to  consult  and  pk4d  for  us  in  the  said  process, 
and  to  another  act  of  council  ot  the  34th  of 
November  instant,  relative  to  the  former,  and 
conform  to  the  acts  of  parliament.  In  wit- 
ness whereof  we  have  subscribed  these  pre- 
sents, at  fidinbui^-Castto,  Nov.  i6,  1681,  be- 
fore these  witnesses,  Duncan  Campbell,  servi- 
tor to  James  Glen,  stationer  in  Edinburgh^ 
and  John  Thorn,  merchant  in  the  said  Burg. 

Argvce. 

Duncan  Campbell,  John  Thorn,  witiSesses. 

An  Instrument  whereby  the  Earl  of  Aigyle 
required  sir  George  Lockliart  to  appctr 
and  plead  for  him.     • 

Apud  EdenbuTgum  vigesimo  sexto  die  men- 
sis  Novemhris,  Anno  Domini  millcsimo 
sexcentesimo  octuagesimo  ^)rimo,  et  Anno 
Regni  Car.  2,  Regis  trigesitno  tertio. 

The  which  day,  in  presence  of*  me  nolMy- 
pnbhc,  and  witnesses  under-sobacrihed,  oon- 
peared  personally  Alexander  Dunbar,  servitor 
to  a  noble  earl,  AnchiMd  earl  of  Aigyla,  •«» 
pmoorator,  and  in  name  of  the  said  esrl, 
conform  to.a  pcocuratieD  aabscribed  by  tfie  said 
earl  at  the  castle  of  Edinburgh,  upon  the  9tit 
day  of  Movemher,  1^1,  nmkiiig  and  i»w0i^ 
tuting  the  said  Alexander  Dunbar  hia  prooura- 
lor^  to  the  tttbdt  under-written ;  and  phsMd  to 
the  personal  presence  of  sir  Geoi^  bodkfaart» 
advocate,  ia  bis  own  lodging  in  Edinbureh, 
having  add  holding  in  his  bsoda  an  act  of!hta 
majesty's  privy  council,  of  tiie  dale  of  the  SSd 

attorney,  oonatitating  Alexander  Dunbar  to  !«• 
qaire  sir  Ocorge  Lockhart  to  plead  for  him ; 

heanf,  Iwt 


which  the  duke  no  sooner  heanf,  bat  aaid,'«If 
^  sir  George  Lockhart  plead  for  the  earl,  h« 
'shall  never  plead  for  my bnllMr aornM.* ^ 
3  Coke*8Delecti0ii,  f .  Mr. 
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pfOSeediiig  iipoa 


of  NorembeTy  1681,  bstent, 
a  pedlioti  mco  in  by  the  said  hcd  of  Argyle  to 
dM  md  Mb,  flhewiogf,  ^lit  he  beio^  orimi* 
nall^  indicted  bcfom  the  lonk  oorammioiiera 
of  juflticMurVy  «t  the  initancp  of  hie  majesty's 
advocate,  w  crimes  of  an  high  nature ;  and 
whereas  in  that  case  no  adrecates  woidd  rea- 
dily plead  for  the  said  earl,  ludeas  they  had  his 
foyal  highnesses  and  their  lordships  special  li- 
cense and  warrant  to  that  effect,  which  is  usual 
in  the  like  caste:  And  b^  the  said  petition 
bnmblv  aoppiioated,  that  his  highness  and  the 
council  voold  ffiTO  special  order  and  oommand 
lotheaaid  sir  GeoigeLodchait,  die  said  earl's 
ordinary  advocate,  to  consalt  and  plead  for 
him  in  the  foresaid  criminal  process,  without 
incurring  any  haaard  upon  that  account.  His 
royal  hi^^ess,  and  lords  of  the  said  prir^- 
oouncil,  did  refose  the  desire  of  the  saia  peti- 
tion, but  allowed  any  lawyers  the  petitioner 
should  employ,  to  consult  and  plead  (or  him  in 
the  process  of  treason,  and  other  crimes  to  be 
pursued  against  him,  at  the  instance  of  his 
nuuOsty*s  advocate..  And  also  the  said  Alex^ 
ander  Dunbar  having  and  holding  in  his  hands 
another  act  of  the  said  lords  (Mf  privy-council, 
of  the  S4th  of  the  said  mondi,  relative  to,  and 
narrating  the  fmsaid  first  act,  and  proceeding 
upon  another  supplication  given  in  oy  the  said 
eari  to  the  said  lords,  cravmg,  that  nis  royal 
highness  and  the  said  lords  would  interpose 
then-  authoritjT,  by  giving  a  positive  and  spe- 
cial order  ana  warrant  to  toe  said  sir  George 
Lockhart,  to  consult  and  plead  with  him  in  the 
aforesaid  criminal  process,  eonihrm  to  the  tenor 
of  the  acts  of  paruament  mentioned  and  parti- 
cularised in  the  said  petition,  aod  fteauent  and 
known  practice  in  the  like  cases,  wnich  was 
oeyec  reliised  to  aay  aafaiects  of  the  roeaiMst 
^pulily.  Hia  royal  highneast  andibeloidsof 
privy-counseli  living  considered  the  alaresaHi 
petition,  did,  by  the  said  act,  adhere  to  their 
ihrmer  order,  allowing  advocates  to  appear  for 
the  said  eari  in  the  process  foresaid,  as  the  raid 
acts  hear ;  and  produced  the  said  acts  procura- 
toiy  forosakl  to  the  said  sir  George  Lockhart, 
wIm  look  the  saoBO  in  his  hands,  and  read  them 
over  amMnsivo)  aodafter  reading  thereof,  the 
OMd  Aleiaadrr  Ounhar,  procurator,  and  in 
iiaoM  aad  behalf  fomaid,  solemnly  re^uifed 
IhoMdair  Geom  Lodthart  as  the  aaid^mble 
aari'a  iwli— j  advooaia,  andaaa  lawyer  and 
mtnu^i  «poa  Hie  said  carina  leasonude  ex- 
panon»  to onosidtaad  aMse theaaid  eari*s  said 
|mcM  aA  any  time  mid  pboa  die  said  sh* 
Qamfd  shaald  mwint  to  meet  thereupon,  eon- 
fcra»lathofcwaaid  two  acts  of  comcil,  and 
aetsoi'iNurliamcnldierein  flMntionad,  appoint- 
ing ftdvocaitaa  to  oonaolt  i^^  such  malters:  which 
the  said  sir  GBQ.Loek)Hrt  altogether  rcfiised: 
Wheiyupon  tl»  aaki  Alennder  Dnnbar,  as 
ralar,  and  in  name  faasakl,  asked  and 
ike  jnatiaBMiHii,  one  or  iMre,  in  the 
«f  me  Botary-pnhiie  underi-aobgcribed. 
Jtod  thaaa  HiBiga  wen  doM  widim  the  said  air 


^ango  hnalrht^a  kdgiag,  m  the  Asoth  side 
JrOeAcat  of  Edinlwi^  inthalawHarait 


within  the  dinii^-room  oi  the  said  lodging, 
betwixt  four  and  five  hoors  in  the  afternoon^ 
da^,  month;  year,  place,  and  of  his  nu|eaty*a 
reign,  respective  foresaid,  before  Rob.  Dizone» 
ana  John  Lesly,  servitors  to  JohnCampbelL 
writer  to  his  majesty's  signet,  and  Dowgoll 
Mac  Alester,  messenger  in  Edinburgh,  witii 
divers  others,  called  and  required  to  the  pre* 
mises. 

Ita  esse  Ego  Johannes  Broun,  Kotarioa 
Publicus,  in  Premissis  requisitus.  Attestor  Tea- 
tantibushis  meis  sigao  et  subscripfione  mano- 
ahbns  solilb  et  oonsuetis.  Broon. 


Robert  Disone,  Dowgall  Mmc  Aleslar, 

December  5, 168S« 

Tl^e  Opinion  of  divers  Lawyers  conceming^  the 
Case  of  the  Eari  of  Aigyla. 

We  have  oonsdered  the  criminal  lelten,  raaa* 
ed  at  the  instance  of  h^  majesty's  advoeste 
against  Uie  earl  of  Aivyle,  with  the  aolaef 
pariiament oontuned  aimnarrate^i in  thcaama 
criminal  lettem,  and  have  compared  the  aama 
with  a  paper,  or  explication,  which  is  lihfUod 
to  have  been  given  in  by  the  earl  to  dieloids  of 
his  majesty's  privy-ooonoil,  and  ownad  by 
him,  as  the  sense  imd  explication  ia  which  ka 
did  take  the  oath  impoaed  by  the  IsOe^ad  of 
parliament.  Whichpaperisof  tins  tenor:  *I 
'  haveconsideredtheTest,andamverydetti«i« 
*  to  give  obedienoe  as  £ur  aa  I  can,  &c«'  And 
having  likewise  considered  that  the  eari, 
he  hiSa  taken  the  oath,  with  the 
and  sense  then  put  upon  it,  it  was 
to  by  the  lords  of  tae  privy  eounoil^  and  he 
allowed  to  take  his  pkce,  and  to  sit  and  voce.  And 
thj^  before  the  earPs  taking  of  the  eaUi,  there 
were  several  papers  spread  abroad,  ooataiBing 
objeetioos,  and  aUedging;  ineonsiateaQiea  and 
oontradiotions  itt  the  oath,  and  some  thereof 
were  presented  by  ayooda  and  presbvterioi  of 
the  orthodox  clergy,  to  some  ot  the  bahops  of 
the  chufcb.  It  is  our  humble  opuiian,  that 
seein§[  the  earrs  designand  meaning  ia  eftiiug 
the  sud  explication  waa  aUcnariy  for  tho  eleecr 
ing  of  his  own  conscienoe,  and  open  no  factbaa 
or  seditMMia  desigQ ;  and'  that  the  matter  aad 
import  of  the  said  paper  is  no  eantmdictioM  of 
the  laws  and  acts  of  parliammt,  it  doth  natat 
all  import  any  of  the  crimes  libdled  agamat 
him,  vie.  treason,  leasing-making,  depnrin^ 
of  his  majesty's  laws,  or  the  crime  of  pequnr, 
but  that  the  gloss^  and  inferences  put  1^  the 
libel  upon  th|P  said  paper  are  altogether  strained 
and  unwarrantable,  and  inconsistent  with  the 
earrs  true  design,  and  the  sincerity  of  hia 
meaning  and  intention,  in  making  or  the  said 
^pticaUon. 

Wednesday,  Ae  lath.  of  Ppcembor,  the  day 
of  comueamnce  assigned  to  the  eari  being  now 
eome,  no  was  brouflit  by  a  guard  of  aoMiers 
from  the  castle  to  the  place  appointed  for  the 
trial,  and  the  justice  court  being  met  and  fenc- 
ed, the  eari,  now  oaarqaia  of  Queeosbury,  then 
jostlce-gungal,  tiie  Imb  Nairn,  ColluwpMwn, 
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bat  weM  upon  the  gaitisoai  ho  liid  lcft,aBd 
in  one  day  took  two  of  thorn,  weA  cot  off  « 
ooottderable  portof  a  third,  and  canM  away 
in  all  about  300  pritonera :  \^begide$  promionB 
and  amwHfB  tee  wtijtd  tohich  they  gent  iopiant 
othtr  garrisoni]  and  in  the  and  ol'that  Toar,  I 
ient  captain  Sliaw  io  his  majesty,  with  my 
humble  opinion,  how  the  war  might  be  car* 
ried  on ;  who  returned  to  me  with  instractiotti 
and  orders- which  I  have  yet  lying  by  me. 

After  which,  I  joined  with  those  his  majesty 
did  oommissionate,  and  stood  out  till  tiie  iast^ 
that  the  earl  of  Middleton,  his  m^esty's  lieu-^ 
tenant-eeneral,  ghve  me  orders  to  capitid&te, 
which  f  did  without  any  other  engas^mentsto 
the  rebels  but  allowing  persons  to  give  boil  ihr 
m^  living  peacelible :  and  did  at  my  capita*^ 
lating  relieve  several  prisoners  by  exchange, 
whereof  my  lord  Granard,  out  of  the  castle  of 
Edinburgh,  was  one. 

It  is  notarly  known,  that  I  was  ibrefauhed 
by  the  usurpers,  who  were  so  jealous  of  vm, 
that,  contrary  to  their  faith,  within  eight 
months  after  my  capitulation,  upon  pretence  I 
keeped  horses  above  the  value  th^  seized  on 
me,  and  keeped  me  in  one  prison  after  another^ 
till  his  majesty's  happy  restoration,  and  thia 
only  because  I  would  not  engage  not  to  servn 
his'  mi^esty,  though  there  was  no  oath  ro- 
quire<l. 

I  do  with  an  grathode  acknowledge  hii 
majesty's  goodness,  bounty  and  royal  nvoura 
to  me,  when  I  was  puianed  before  the  parlia- 
ment in  the  year  1662.  His  majesty  was  gra- 
ciously pleased  not  to  send  me  here  [froi^ 
Lofifion  hither]  in  any  opprobrious  way,  land 
with  a  guard  us  tome  urged]  but  upon  a  oara 
verbal  parol!.  Upon  which  I  came  down  {H)8t, 
and  presented  myself  a  fortnight  before  th# 
day,  [appointed  me  by  his  majesty,']  Notwith- 
standing whereof  I  H-as  immediately  clapt  u|i 
in  the  Castle,  bat  having  satisfied  his  majesty 
at  that  time  [of  the  true  meaning  tf  that 
letter^  I  was  questioned  fw*;  and  hts  rnqjesttf 
being  convinced  of  it  himself  andl  of  my  entire 
loyaitv,  I  did  not  offer  to  plead  by  advocates. 
And  uis  majesty  was  not  only  pleased  19 
oardon  my  life,  and  to  restore  me  to  a  tillo  antf 
tbrtune,  but  to  put  me  in  trust  in  hii  service,  in 
the  most  enunent  judicatories  of  this  Idngdom, 
and  to  heap  favours  upon  mo,  far  beyond  what- 
ever I  did  ^pretend  to]  or  can  deserve ;  though 
I  hope  his  majesty  mth  ahrays  fcund  ma 
faithful  and  thankfiil,  and  tead^  to  bealow  all  I 
have,  or  can  have,  for  hjs  service :  and  t  hufp^ 
never  hath  had  nor  ever  shall  havn  ground  tn 
repent  any  favour  he  hath  done  me.  And  if  I 
were  now  really  goilty  of  die  crimes  libeHedf 
I  should  think  mj^selfa groat  villain. 

The  next  occasion  I  had  to  shew  taj  pArti- 
cular  zeal  to  his  majesty's  service' was  m  Anno 
1666,  when  the  insurrection  was  made  that  wii 
represt  at  PenCland-HiUs.  At  die  very  first, 
the  intercourse  betwpct  this  place  and  me  wag . 
stopt,  so  that  I  had  nehlier  intsll^gnioi  ipar 
orders  from  the  councB,  nor  from  the  ^gmteni  f 
hutupon  a  letter  from -th^Bdnv  art^biskop  «C 


Forr^  Newtoun,  and  Kirkbonse,  the  lords  of 
justiciai^  sitting  in  judgment,  and  the  other 
formalities  also  performed,  the  Indictment 
above  set  down  was  read,  and  tive  earl  spoke 
as  follows: 

The  Earl  of  Argylc's  Spssch*  to  the  Lord 
Justice  General,  and  the  Lords  of  the 
Justiciary,  atler  be  had  been  arraigned, 
and  his  indictment  read. 

My  Lord  Justice  General,  6rc. 

I  look  upon  it  as  an  undeniable  privilege  of 
the  meanest  subject  to  explain  his  own  words  in 
the  most  benign  sense :  And  even  when  per- 
sons are  under  an  ill  character,  the  miscon- 
struction of  wordli  in  themselves  not  ill,  can 
only  reach  a  presumption  or  aggravation  but 
not  any  more.  [Can  only  reach  a  presump- 
tion or  aggravatum  of  an  offence,  but  never 
reach  to  a  crimeS] 

But  it  is  strange  to  alledge,  as  weH  as,  I 
hope,  impossible,  to  make  any  that  know  me 
believe,  that  I  could  intendf  any  thing  but 
what  was  honest  and  honourable,  suitable  to 
ttie  prmcipfes  of  my  religion  and  loyalty, 
though  I  did  not  explain  myself  at  all. 

My  lord,  I  pray  yim  be  not  offended  that  I 
take  up  a  little  of  Vour  time,  to  tell  you,  I 
have  ft^m  my  youth  made  it  my  business  to 
serve  his  majesty  faithfully,  and  have  con- 
fliantl^,  to  my  power,  appeared  in  his  service ; 
especudly  in  all  times  of  difficulty,  and  have 
never  joined,  nor  complied  with  any  interest  or 
narty,  contrary  to  his  mfijesty's  authority,  and 
nave  all  along  seiyed  him  m  his  own  way, 
without  a  frown  from  his  majesty  these  thuiy 
years. 

As  soon  as  I  passed  the  schools  and  colleges, 
1  went  to  travel  to  France  and  Italy,  and  \vw 
abroad  164r,  1648;  and  till  the  end  of  1649. 
'  My  first  appearance  in  the  world  was  to 
serve  his  majesty  as  colonel  of  his  foot- guards. 
And  though  at  that  time  all  the  commissioners 
were  given  by  the  then  parliament,  yet  I 
would  not  ser^'c  without  a^  commission  from 
his  majesty,  which  I  have  still  the  honour  to 
have  by  me. 

After  the  misfortune  of  Worcester,  1  con- 
tinued [Jour  years']  in  arms  for  his  majesty's 
service;  when  Scotland  was  over -run  with 
usurpers  ;  ami  was  alone  with  some  of  my 
friends  in  anus  in  the  year  1653,  [whilst  none 
other  were  in  arms  for  his  majesty s  service  in 
all  Scotland]^  and  did  then  keep  up  some  ap* 
pearance  of  opposition  to  them  :  and  ^neral 
major  Dean  coming  to  Argj'Ieshire,  ana  plant- 
ing several  garrisons,  he  no  sooner  went  aM*ay 

t 

•  In  a  copy  of  the  Case  of  the  earl  of  Ar- 
gyle,  printed  in  the  year  1683,  which  is  now 
the  property  of  a  gentleman  in  EdUiburgh, 
there  is  a  note  which  says,  that  it  was  the  Earl's 
own  copy,  and  that  some  corrections  which 
appear  in  the  margin  are  in  his  hand  writing. 
I  have  been  favoured  with  a  transcript  of  these 
corrections,  and  diey  are  accordingly  inserted 
in  Italic  characters. 
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%.  AjidreWs,  taHng  ne  there  wee  a  rdidKoo 
like  to  be  ID  (be  thrae  kin^ome,  aed  biikliDg 
me  beware  of  Ireland  and  ILintyre,  I  brou^ 
together  about  2,000  mea :  I  seized  all  the 
gentlewen  id  Kintyre  that  had  not  taken  the 
decbratioD,  though  I  found  them  peaceable. 
And  I  sent  a  ipeutlenian  to'  fl^aneral  paiziel,  to 
ttctt?e  his  orders,  who  came  to  him  just  as 
ibey  were  ^ing  to  the  action  at  Pentland,  and 
was  with  him  in  it ;  and  I  kept  my  men  toge- 
ther till  bis  return.  And  when  I  met  with 
considerable  trouble  from  my  neighbours,  re- 
belkously  in  arms,  and  had  commissions  both 
on  public  and  private  accounts,  have  I  not  car- 
ried dntifolly  to  hi9  majesty,  and  done  what  was 
oommanded  with  a  just  moderation,  which  1 
can  prove  under  the  hands  of  my  enemies,  and 
by  many  mfallible  demonstrations  ? 

Pardon  me  a  few  words :  did  I  not  in  this 
present  parliament  shew  my  readiness  to  serve 
Ais  majesty  and  royal  family,  in  asserting  vigo- 
rously the*  lineal  legal  succession  of  the  crown, 
and  had  a  care  to  have  it  expressed  in  the  com- 
missions of  the  shires  and  burghs  I  had  interest 
in  ?  Was  f  not  for  oiferiug  proper  supplies  to 
his  m^esty  and  his  successor  ?  And  did  I  not 
concur  to  Bind  the  landlords  for  their  tenants, 
•Ithouffb  I  was  mainly  concerned  ?  And  have 
I  not  dways  kept  my  tenants  in  obedience  to 

his  majesty  P 

I  say  all  this,  not  to  arrogate  any  thing  for 
doing  what  was  my  honour  and  duty  to  his 
m^estv  ;  but  if  after  all  this,  upon  no  other 
ground  but  words  'that  were  spoken  in  absolute 
mnocence,  and  without  tlie  least  design,  ex- 
cept for  clearing  my  own  conscience,  and  that 
are  not  capable  of  the  ill  sense  wrested  from 
them  by  the  libel,  I  should  be  further  troubled, 
whM  assurance  can  any  of  the  matest  quality, 
trust,  or  innocency  have,  that  uey  are  secure  f 
especially  considering,  that  so  many  scruples 
have  been  started,  as  all  know,  not  only  by 
many  of  the  orthodox  clergy,  but  by  whole 
jiresbyteries,  synods,  and  some  bishops,  which 
were  thought  so  considerable,  that  an  eminent 
bishop  took  the  pains  to  write  a  treatise  that 
was  read  over  in  council,  -and  allowed  to  be 
printed,  and  a  copy  given  to  me,  which  con- 
ti^ns  all  the  expressions  I  am  charged  for,  and 
many  more  that  may  be  stretched  to  a  worse 


Have  I  not  shewed  my  zeal  to  all  the  ends 
of  the  Test  ?  How  then  can  it  be  imagined  that 
I  have  any  sinister  design  in  any  thing  that  I 
have  said  ?  If  I  had  done  any  thing  contrary 
to  it  all  the  course  of  my  life,  wluch  I  hope 
ihall  not  be  found,  yet  one  act  might  pretend  to 
be  excised  by  a  habit.  But  nothmg  being 
questioned  but  the  sense  Of  words  miaoonstru^ 
to  the  fpreatest  height,  and  stretched  to  ima- 
ginary msinuations,  quite  contrary  to  my  scope 
and  design,  and  so  far  contrary,  not  only  to  my 
sense,  but  my  principles,  intmst,  and  duty, 
that  I  hope  my  lord  advocate  will  think  ne 
hatb  gone  too  Mr  on  in  this  ptt^Kjess^  and  say 
plainly  what  m  knpws  to  be  truth  by  his  ac- 
faainiiiww^iyi  Mi  in  publio  and  private, 


Tiz.  That  I  am  neither  papistaor  faaaticy  but 
truly  k>val  iu  my  principles  and  piactioea. 

The  iiearing  of  this  libel  would  trouble  me 
beyond  most  of  the  sufferings  of  jbv  life  if  my 
innocence  did  not  support  me,  ana  the  bc^c* 
of  beini^  vindicated  of  this  and  other  calum- 
nies before  this  public  and  noble  auditory. 

1  leave  my  defences  to  these  gentlemen  that 
plead  for  me,  they  know  my  innocence,  and 
now  groimdiess  that  libel  is. 

1  shall  only  say,  as  my  life  hath  most  of  it 
been  spent  in  serving  and  suffering  for  his  ma* 
jesty;  so,  whatever  be  the  event 'of  this  pro- 
cc«s,  I  resolve,  while  I  breathe,  to  be  loyal  and 
faithful  to  his  mi^jesty.  And  whether  I  live 
publicly  or  in  obscunty,  my  head,  my  heart* 
nor  my  hand,  shall  never  be  wantinflr  vi^here  I 
can  be  useful  to  his  majesty's  service.  And 
while  I  live,  and  when  I  die,  I  shall  pniyt 
that  God  Almighty  would  bless  his  mi^iesty 
with  a  lon^,  happy,  and  prosperous  reign ;  and 
that  the  hneal  legal  successors  of  the  crown 
may  continue  monarchs  of  aU  his  majesty's 
dominiops,  and  be  defenders  of  the  true  Piri* 
mitive,  Christian,  Apostolic,  Catholic,  Protec- 
tant Religion,  while  Sun  and  Moon  endure. 

God  save  the  King. 

The  Ring's  o^n  Letter  to  this  Nobleman, 
when  he  was  lord  Lorn. 

«<  My  lord  Lorn ;       Cologne^  Dec.  1654* 

"  I  am  very  glad  to  hear  from  Middl^ton, 
what  affection  and  zeal  you  show  to  my  ser- 
vice, how  constantly  you  adhere  to  hnn  in  aS 
his  distresses,  and  what  good  service  yon  have 
performed  upon  the  rebels.  I  assure  you,  you 
shall  find  mti  very  just,  and  kind  to  yon  in 
rewanling  what  yon  have  done  and  suffered  for 
me;  and  I  hope  yon  will  have  more  credit 
and  power  with  those  of  your  kindred,  and 
dependants  upon  your  family,  to  engage  theni 
with  you  for  me,  than  any  body  else  can  have 
to  seance  them  against  me  ;  and  I  shall  took 
upon  all  those  who  shall  refuse  to  fi^llow  yon  as 
unworthy  of  any  protection  hereafter  from  me, 
which  you  wfll  let  them  know.  This  honest 
bearer,  M ,  will  inform  you  of  my  condi- 
tion and  pniposes,  to  whom  you  wiQ  give 
credit ;  and  he  will  tell  you,  that  I  am  very 
much        Your  affectionate  (Hend,     CR.** 

General  Middleton^s  Order  to  the  Eari  ef 
Arotle,  who  was  then  lord  Lorn,  Ihr  ca- 

ttitulating  vrith  the  English,  wherein  he 
argely  expresseth  his  worth  and  loyalty. 

John  Middleton,  Lieutenant-General,  next 
and  immediately  under  his  majesty,  and  Com  •> 
manderin  chief  of  all  the  Forces  raised,  and 
to  be  raised,  within  the  Jungdom  of  ScoUand* 
— Seeing  the  lord  Lorn  hath  given  so  singular 
proofs  <f  clear  and  perfect  loyalty  to  the  kii^'a 
majesty,  and  of  pure  and  constant  affisctkui  ta 
the  good  of  his  majesty's  aflStirs,  as  never  hi- 
therto to  have  anyways  comphed  with  the 
enemy,  and  to  have  been  prindpatly  inftru*. 
mental  in  the  enlivening  of  this  la^  war,  aofl 
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one  of  the  chief  and  first  movers  in  it,<and  hath 
readily,  chearfnUy,  and  gallantly  enga^^,  and 
reBQiutely  and  constantly  continued  active  in  it, 
notwithiiaadiiig  the  many  powerfnl  diasna- 
Aion%  dasoooraflpeiDeBts,  ana  oppositions  he 
hath  met  withal  from  divers  hands,  and  hath, 
in  the  carrying  on  of  the  service,  shewn  such 
s^al  fidelity,  integrity,  generosity,  prudence, 
courage  and  conduct,  and  such  Wb  virtue, 
industry,  and  ability,  as  are  suitable  to  the 
dignity  of  his  noble  fiimily,  and  the  trust  his 
mi^festy  reposed  in  him ;  and  hath  not  only 
stood  out  against  all  temptations  and  entioe- 
ments,  bnt  hath  moat  nuoly  crossed  and  re- 
pressed designs  and  attempts  of  deserting  Uie 
service,  and  persisted  loyaHy  and  firmly  in  it  to 
the  verj^last,  through  excessive  toil  and  many 
difficnhieg,  misre^arding  all  personal  inconve- 
niences, and  chttflng  the  loss  of  friends,  for- 
tune^ and  all  private  concernments,  and  to  en- 
dure the  utmost  extremities  rather  than  to 
swerve  in  the  least  from  his  duty,  or  taint  hb 
reputation  with  the  meanest  shadow  of  dis- 
loyalty and  dishonour.  I  do,  therefose,  hereby 
teinily  and  declare,  that  1  am^  perfectly  sa- 
tisfied with  his  whole  deportments,  in  relation 
to  the  enemy,  and  this  late  war ;  and  do  highly 
approve  them,  as  being  not  only  above  all  1  can 
express  of  their  worth,  but  almost  beyond  all 
parallel.  And  I  do  withal  herd>y  both  allow, 
and  most  earnestly  desire,  and  wish  him,  to 
lose  no  time  in  taking  ^uch  course  tor  his 
safety  and  preservation  by  treaty  and  agree- 
ment, or  capitulation,  as  he  shall  judge  most  fit 
and  expedient  for  the  ^od  of  his  person,  family, 
and  estate,  since  inevitable  and  invincible  ne- 
cessity hath  forced  us  to  lay  aside  this  war. 
And  I  can  now  no  other  way  express  my  re- 
spects to  hitn,.nor  contribute  my  endeavour  to 
do  him  hoQour  and  service.  In  testimony 
whereof  I  have  signed  and  sealed  these  pre- 
sents at  Dunveagave,  the  last  day  of  March, 
1655.  John  Middleton. 

Another  Letter  from  the  Earl  of  Midih.eton, 
to  the  same  purpoae. 

,  My  noble  Lord ;        Paris,  April  17,  1655. 

I  am  hopeful,  that  the  bearer  of  this  letter 
will  be  found  one  who  has  been  a  most  fiiitbful 
servant  to  your  lordship,  and  my  kind  friend, 
and  a  sharer  in  my  troubles,  indeed  1  have 
been  strengthened  by  him  to  support  and  over- 
come many  difficulties.  He  will  acquaint  you 
with  what  nath  past,  which  truly  was  Strang 
to  both  of  us,  but  your  own  re-encounters  yvdl 
lessen  them.  My  lord,  I  shall  be  faithful  in 
giving  you  that  character  which  your  worth 
and  merit  may  justly  challenge.  1  profess  it 
is,  next  to  the  ruin  of  the  serrice,  one  of  my 
chiefest  regrets  that  I  could  not  possibly  wait 
upon  you  before  my  going  from  Scotland,  tliat 
I  might  have  settled  a  way  of  correspondence 
w:Uh  yon,  and  that  your  lordship  might  have 
understood  me  better  than  yet  you  do ;  I  should 
have  been  plain  in  ev^y  thing,  and  indeed 
have  made  your  lordship  my  confessor :  and  I 
am  hopefiil  the  bearer  wiU  say  somewhat  for 
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me,  and  I  doubt  not  but  your  lordship  will 
trust  lum.  If  it  shall  please  Ood  to  bring  ma 
safe  from  beyond  sea,  your  lordship  shall  near 
firom  me  by  a  sure  hand.  Sir  Ro.  M.  will  tell 
yoo  a  way  of  corres^nding.  So  that  I  shall 
say  no  more  at  present,  but  that  I  am,  without 
possibility  of  cnange.  My  nc^le  lord,  your 
lordship's,  (Sec.  John  Miooleton. 

A  LETTsa  from  the  Earl  of  OLENCAnm,  taaiify* 
log  his  esteem  for  this  noble  person,  and 
the  aense  he  had  of  his  loynlty  to  the 
King,  when  few  had  the  oonrago  Xo  owa 
him. 

My  Lord ;  Lest  it  may  be  my  misfortune*, 
in.  all  these  great  revolutions,  to  be  misrepre- 
sented to  your  lordship,  as  a  person  unworthy 
of  your  ravourable  opinion  (an  artifice^  very 
fi'equent  in  these  times)  I  did  tajce  occaaon  to 
call  fiir  a  fiiend  and  servant  oi  yours,  tlie  laird 
of  Spanie,  on  whose  discretion!  did  adventure 
to  lay  forth  my  heart's -desire,  to  obviate  in  the 
bud  any  of  these,  misunderstandings.  Your 
lordship's  true  woiith  and  zeal  to  your  coun- 
try's happiness  being  so  well  known  to  me, 
and  conm-med  by  our  late  suffering- acquaint- 
ance :  and  now  fiutliug  how  much  it  may  con- 
duce to  these  great  ends,  we  all  wbh  that  a 
Eerfect  unity  may  be  amongst  all  good  and 
onest-hearted  Scotchmen,  though  there  be 
few  more  insignificant  than  myself:  yet  my 
zeal  for  those  ends  obliges  me  to  say,  that  if 
your  lordship's  health  and  aflfairs  couM  have 
permitted  you  to  have  been  at  Edinburgh  in 
these  late  times,  you  would  have  seen  a  great 
bclination  and  desire,  amongst  all  here,  of  a 
perfect  unity,  and  of  a  mutual  respect  to  your 

r^rson,  as  of  chief  eminence  and  worth.  ^  And 
here  shall  set  it  under  my  hand,  to  witness 
against  all  my  informers,  that  none  did  ^-ith 
more  passion,  nor  shall  with  more  contMued 
zeal,  witness  themselves  to  be  true  honourers 
of  you,  than  he  who  desires  infinitely  to  be 
esteemed,  my  lord,  your  most  hunable  servant, 

Glekcairn.^ 
What  I  cannot  well  write,  I  hope  thi^  dis- 
creet gentleman  will  tell  you,  in  my  name: 
and  I  shall  only  beg  leave  to  say,  that  I 
am  your  most  noble  lady 's  humble  servant. 

After  the  reading  of  which  Order  and  Let- 
ters, which  yet  Ae  Court  .raitised  to  raooid,  the 
earl's  advocate,  or  counsel,  sir  Geoige  L«ck- 
hart  said  in  his  defence  as  follows : 

Sir  Geoige  Lockhart*s  AnoniCBifT  and  Puta 
fin*  the  Earl  of  Aigyle. 

Sir  George  Lockhart  for  the  eart  of  Afgyle, 
alledgeth.  That  the  libel  is  not  relevant,  and 
wliereu^n  he  bugW  to  be  put  to  the  know- 
ledge of  an  inquest.     For, 

It  is  alleged  in  the  general.  That  all  cnminal 
libeb,  whereupon  any  person''s  life,  estate  and 
reputation,  can  be  drawn  in  question,  should 
be  founded  upon  dear,  positive  and  express 
acts  of  parliament,  and  the  matter  of  fact  which 
is  libelled,  to  be  the  contravention  of  those 
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dleton'B  I.«.Dd,  who  bad  then  a  special  commis- 
aion  iromhiB  inajesty,  for  carryiii|r  on  hk  raa^ 
jesty's  service  in  this  kingdom,  as  Keutenant' 


laws,  shonld  be  pfain,  clear,  and  direct  contra- 
Tentions  of  the  same,  and  not  argned  by  way 
of  implications  and  inferences.  Whereas  in 
this  case,  neither  the  acts  of  parliament  founded 
upon,  and  libelled,  can  be  in  the  least  the  foun- 
dation of  this  libel :  nor  is  the  explication  which 
is  pretended  to  be  made  by  the  pannel,  at  the 
time  of  the  taking  of  his  oath  (if  considered) 
any  eontraTention  of  those  laws ;  which  being 
premised,  and  the  pannel  denying  the  libel,  as 
to  the  whole  ancles  and  points  therein  con- 
tained, it  b  alleged  in  special : 

That  the  libel,  in  so  far  as  it  is  founded  upon 
the  21st  chap.  Stat.  J.  Robert!,  and  upon 
83d  a6t,  par.  6.  James  5.  the  43d  act, 
par.  2,  James  1.  and  upon  the  83d  Act, 
par.  10.  James  .5.  and  upon  84th  act,  par.  8. 
James  6.  and  upon  the  10th  act,  par.  10. 
James  6.  and  upon  the  2d  act,  par.  1.  Ses.  2.  of 
his  sacred  majesty ;  and  inferring  thereupon, 
that  the  pannel,  by  the  pretended  explication 
given  in  oy  him  to  the  Lords  of  his  majesty's 
privy-council,  as  the  sense  of  the  oath  he  had 
taken,  doth  commit  the  crime  of  leasing- mak- 
hiff,  and  depraving  his  majesty's  laws  :  The 
inference  and  subsumption  is  most  unwarrant- 
ble,  and  the  pannel,  though  any  such  thing 
were  acknowledged  and  proved,  can  never  be 
found  guiltv  of  contravening  these  acts  of  par- 
liament. In  respect  it  is  evident,  upon  peru^ 
and  consideratiop  of  these  acts  of  parliament, 
that  they  only  concern  the  case  of  leasing- 
making  tending  to  sedition,  and  to  beget  dis- 
cord betwixt  his  majesty  and  his  subjects,  and 
the  dislike  of  his  majesty's  government,  and 
tlie  repro^h  of  the  same.  And  the  said  laws 
and  acts  of  parliament  were  never  understood 
or  libelled  upon,  in  any  other  sense.  And  all 
the  former  acts  of  parliament,  which  relate  to. 
the  crime  of  leasing- making  in  general  terms 
and  under  the  qualification  foresaid  as  tending 
to  beget  discord  betwixt  his  majesty  and  his 
subjects,  are  explained  and  fully  declared,  as  to 
1^  hat  is  the  true  meaning  and  import  thereof, 
by  the  13 1th  act,  par.  8.  James  6.  which  re- 
lates to  the  same  crime  ofleasing- making, 
and  which  is  expressly  described  in  these 
terms,  to  be  wicked  and  licentious,  public  and 
private  speeches,  and  untrue  calumnies  to  the 
disdain  and  contempt  of  his  majesty's  council 
and  proceedings,  and  to  the  dishonour  and  pre- 
judice of  ills  mghness  and  his  estate,  stirring 
up  his  highnesses  subjects  to  mislikingand  se^ 
dition,  and  unquietness,  which  being  the  true 
Jense  and  import  of  the  acts  of  parliament 
made  aj^nat  leasmg-makers,  there  is  nothing 
can  be  interred  finom  the  pannel's  alledgerl  ex- 
plication, which  can  be  wrested  or  constnied  to 
be  a  contravention  of  these  laws  :  In  respect, 

I.  It  is  known  by  the  wtiole  tenor  of  his  life,, 
and  graciously  acknowledged  by  his  sacred 
majesty,  by  a  letter  under  his  royal  hand,  that 
the  pannel  did  ever  most  zealously,  vigorously, 
and  faithfully  promote  and  carry  on  his  ma- 
jesty's service  and  interest,  even  in  the  worst 
and  most  difficult  times ;  Which  is  ako  ac- 
faiowledged  by  a  pass  under  the  earl  of  Blid- 


gcneral  under  his  majesty ;  and  by  a  letter 
under  the  earl's  hand,  of  the  date,  both  which 
do  contain  high  expressions  of  the  pannd's 
loyalty,  and  of  the  great  services  he  had  per- 
formed for  his  majesty's  intetest.  And  his 
majesty  as  being  conscious  thereof,  and  pei  - 
fectly  knowing  the' pannel's  loyalty,  and  his 
z&aX  and  faithfulness  for  his  service,  did  think 
fit  to  entrust  the  pannel  in  offices  and  capaci- 
ties of  the  greatest  trust  of  the  kingdom.  And 
it  is  a  just  and  rational  presnmption,  which  all 
hkw  makes  and  infers,  that  the  words  and  ex« 
pressions  of  persons;  who  by  the  tenor  and 
course  of  their  lives  have  expressed  their  duty^ 
and  loyahy  tohis  majesty's  interert,  are  ever  to 
be  interpreted,  and  understood '  in  melioreni 
partem.'  And  by  way  of  implication  and  in- 
ference, to  conclude  and  iqfer  crimes  from  the 
same,  which  the  user  of  such  words  and  ex- 
pressions never  meaned  nor  designed,  is  both 
unreasonable  and  uiyust. 

II.  As  the  foresaid  acts  of  pariiament  made 
against  leasing- makers,  and  depravers  of  his 
majesty's  laws,  only  proceed  in  tne  terms  fore- 
said, where  the  words  and  speeches  are  plain, 
tending^  to  beget  discord  between  the  kin^  and 
his  subjects,  and  to  the  reproach  and  dis&e  of 
his  government,  and  when  the  ^me  are  snoke 
and  vented  in  a  subdolous,  pemitious,  and  frau- 
dulent manner  :  So  they  never  were,  nor  can 
be  understood  to  proceed  in  the  case  of  a  person 
offering  in  the  presence  of  a  public  judicature 
(whereof  he  had  the  honour  to  be  a  member) 
his  sincei^  and  plain  meaning  and  apprehension 
of  what  he  conceived  to  be  the  true  sense  of 
the  act  of  parliament  imposing  and  enjoining  the 
test :  There  being  nothing  more  opposite  &  the 
act  of  parliament  made  as^nst  leasing-mak- 
ing,  and  venting  and  spreading  abroad  the  same 
upon  seditious  designs,  than  the  foresaid  plain 
and  open  declaration  of  his  sense  and  appre- 
hension, what  was  the  meaning  of  the  said  act 
of parlament.    And  it  is  of  no  import  to  inAsr 
any  crime,  and  much  less  of  any  of  the  crimes 
libelled,  albeit  the  pannel  had  erreil  and  mis- 
taken in  his  appreuension  of  the  act  of  par- 
liament.   And  It  were  a  strange  extension  of 
the  act  of  parliament  made  against  leasin^- 
makers,  requiring  the  qualifications  foresaid 
and  the  acts  against  depraving  his  mi^esty's 
laws,  to  make  the  pannel,  or  any  other  person 
^iity  upon  the  mistakes  and  misapprehen- 
sions of  the  sense  of  the  laws«  wherem  men 
pnay  mistake  and  differ  very  much,  and  even 
eminent  lawyers  aiidjudges.    So  that  the  acts 
of  pnrliainent  against  leasing-makiug,  and  de- 
praving his  majesty's  laws,  can  only  be  un- 
dersto^  in  the  express  terms  and  qualic&tions 
foresaid.     Like  as  it  neither  is  libelled,  nor  can 
be  proven,  that  the  pannel,  before  he  was  called 
and  required  by  the  Lords  of  his  majesty's 
privy-council  to  take^the  oath,  did  ever,  by 
word  or  practice,  use  any  reproachful  speeches 
of  the  said  act  sf  parliament,  or  of  lus  mi^esty^ 
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goTernraent ;  but  being  reoatred  to  take  the 
oath,  lie  did  buinbly,  with  all  sabuiission,  de- 
i;Iare  n'bat  he  apprehended  to  be  the  sense  of 
the  act  of  parliament,  enjoining  the  Test,  and  in 
what  sense  he  had  fi*eedom  to  take  the  same. 

IH.  The  act  of  parliament  enjoining  the  test 
Ows  not  enjoin  the  same  to  bs  tak(^  by  dl 
persons  whatsoever,  but  only  prescribes  it  as  a 
qualification,  witiioiit  wliich  persons  could  not 
assume  or  continue  to  act  in  public  trust : 
which  being  an  oath  to  be  taken  by  so  soferan 
ail  invocation  of  the  name  of  Almighty  (Jod, 
it  is  not  only  allowable  by  the  laws  and  customs 
of  all  nations,  and  the  opmion  of  all  divines,  and 
casuists,  popish  or  pruteatant,  but  also  com- 
mended, that  where  a  party  has  any  scrupulo- 
sity, or  uncleamess  in  nis  .conscience,  as  to  the 
matter  of  the  oath,  that  he  should  exhibit  and 
declare  the  sense  and  meaning  in  which  he  is 
willing  and  able  to  take  the  oath.  And  it  is  not 
at  all  material,  whether  the  scruples  of  a  man's 
conscience,  in  tbe  matter  of  an  oath,  be  in 
tbemselFesjust  or  groundless,  it  b^ing  a  certain 
maxim,  both  in  law  and  divinity,  that '  consci- 
'  entia  etiam  erronea  ligat :'  and  '  therefore 
though  the  pannel  had  thought  fit,  for  the  clear- 
ing and  exoneration  of  his  own  conscience,  in 
a  matter  of  the  highest  concern  as  to  his  peace 
and  repose,  to  have  expressed  and  declared  the 
e:q»ress  sense .  in  whicn  he  could  take  the  oath 
whether  the  sense  was  consistent  with  the  act 
of  pmrtiament,  or  not,  yet  it  does  not  in  the 
least  import  any  matter  of  reproach  or  reflec- 
tion upon  the  justice  or  prudence  of  the  par- 
liament in  imposing  the  said  oath :  but  allenarly 
does  evince  tlie  weakness  and  scrupulosity  of  a 
inan^s  eonscience,  who  neither  did,  nor  ought  to 
have  taken  the  oath  but  with  an  explanation 
that  jvould  have  saved  his  conscience  to  his  ap- 
jsrehension.  Otherwise  he  had  grossly  sinned 
Delbre  God,  even  though  it  was  '  conscientia 
*•  errans.*  And  this  is  allowed  and  prespribed 
by  all  protestant  divines,  as  indispensibly 
necessary,  and  was  never  thougnt  to  import 
any  crime,  and  is  also  commended  even 
by  popish  casuists  themselves,  who  though 
they  allow,  in  some  cases,  of  mental  reserva- 
tions and  equivocations,  yet  the  express  decla- 
ration of  the  sense  of  the  party  is  allowed  and 
commended,  as  inuch  more  ingenuous:  and 
<  tutinaremedium  coasoientieeneillaqueetHr,*  as 
appears  by  Bellarminie  '  de  Juramento,*  and 
upon  the  same  title  *  de  Interpreta- 
tione  Juramenti  j*  and  Lessius,  that  famous 
casuist,  <  de  Justitia  et  Jui^,  Dubitatione  8,  9. 

*  utmm  si  auis  salvo  animo  aliquid  juramento 

*  promittatobligetur,  et  quale  peccatum  hoc  sit** 
And  which  is  the  general  opinion  of  all  casuists, 
ami  all  divines,  as  may  appear  by  Amesius,  in 
his  tjreatise  ^  de  conscientia,*  l»nderson  '  de 
'juramento,  prelectione  secunda.*  And  such 
an  express  declaratipn  of  the  sense  and  meaning 
of  any  party  when  required  to  take  an  oath, 
for  no  othei*  end  hut  &r  the  clearing  and  exo- 
neration of  bis  own  conscience,  was  never  in 
theoninionof  any  lawyer,  or  any  divine,  con- 
stioied  to  be  the  Drime  of  leasing- makii^,  or  of 
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defamatory  hbels  or  depraving  of  public  laws, 
or  reproaching  or  misconstruing  of  the  goverti- 
ment  ;  but  on  the  contrary,  by  the  universal 
suffrage  of  all  protestant  divines  there  .is  ex- 
pressly required,  in  cases  of  a  scrupulous  con- 
science, an  abhorrence  and  detestation  of  all  re- 
served senses,  and  of  all  amphibologies  and 
emiivocatioTis,  Avhich  are  in  themselves  unlaw- 
ful and  reprobate,  upon  that  unanswerable 
reason,  that  Juramentus  being  the  highest  act 
of  <levotion  and  religion,  *  in  eo  requiritur  max- 
'  ima  simplicitas  ;*  and  that  a  party  is  obliged, 
who  has  any  scruples  of  conscience,  publicly 
and  openly  to  clear  and  declare  the  same. 

IV.  Albeit  it  is  not  controvertrHl,  but  that  a 
legiiktor,  imposing  an  oath,  or  any  nublic  au- 
thority, before  whom  the  oath  is  taken,  may, 
ailer  hearing  of  the  sense  and  explication 
which  a  person  is  willing  to  put  upon  it,  either 
reject  or  accept  of  the  same  if  it  be  conceived  not 
to  be  consistent  with  the  genuine  sense  of  tlie 
oath :  yet  though  it  were  rejected,  it  was  never 
heard  of,  or  pretended,  that  the  offering  of  a 
sense  does  import  a  crime,  but  that  notwith- 
standing thereof, '  Habetur  pro  recusante,*  and 
as  if  he  had  not  taken  the  oath,  and  to  be  liable 
to  the  certification  of  law,  as  if  he  had  been  a 
refuser. 

V.  The  pannel  having  publicly  and  openly 
declared  the  sense  in  which  he  was  tree 
to  take  the  oath,  it  is  offered  to  be  proved, 
that  be  was  allowed,  and  did  accordingly 
proceed  to  the  taking  the  oath,  and  did  there- 
after take  his  place,  and  sit  and  vote,  during 
that  sederunt  of  privy-council.  So  as  the  pre* 
tended  sense  and  explication,  which  he  did 
then  emit  and  give,  can  import  no  crime  against 
him. 

VI.  It  is  .also  offered  to  be  proved,  that  before 
.the  pannel  was  require  to  take  the  oath,  or  did 
appear  before  his  royal  highness,  and  lords  of 
the  privy -council,  to  taket^e  same,  there  were 
agre^  many  papers  spread  abroad  from  per- 
sons, and  ministers  of  the  orthodox  clergy  ; 
and,  as  the  pannel  i^  informed,  some  thereof 
presented  to  the  bishops  of  the  church,  in  the 
name  of -synods  and  presbyteries,  which,  did, 
in  downi-igbt  terms,  cnarge  the  Test  and  oath 
w  itli  alledged  contradictions  and  inconsistencies. 
And  for  satisfaction  whereof,  some  of  the 
learned  and  reverend  bishops  of  the  church  did 
write  a  learned  and  satisfying  answer,  called, 
'  A  Vindication  of  the  Test,  for  clearing  the 

*  sci'uples,  difficulties  and  mistakes  that  were 

*  oMected  against  it.**  And  which  vindicajtioo 
and  answer  was  exhibited,  and  read  before,  the 
lords  of  his  majesty  *s  privy -council,  and  allowed 
to  be  printed:  and  from  wliich  the  pannel 
argu^ 

^  1.  That  it  neither  is,  nor  can^be  pretended  in 
this  libel,  that  the  alle4%ed  explication,  wherein 
he  did  (akethe  oath,  W9  propose  the  scruples 
of  his  conscience  in  these  tonus,  which  were 
proposed  bv  the  authors  of  these  objections, 
which  do  ttatlv  and  positively  assert,  t)iat  tba 
oath  and  test  do  contain  mattors  of  inconsis- 
tency and  ooatradictioii  j   wh«^as  all  that  is 
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pretended  in  this  tilwlfWilfa  tbe  most  abtoKile    not 

Tiolence  thai  am  be  pot  upon  the  w«wdi,  k  ar- 

gmng  impficatiow  and   infereneea ;   whidi 

ncftber  the  words  are  capable  to  bear,  nor  the 

sincerity  of  the  earl's  intention  and  down,  nor 

the  coarse  of  his  bj-paat  fife  can  uoaMbly  ad- 
mit of.    And  none  of  the  penont  who  were  the 

aathors  of  soch  papers,,  were  ever  jet  jad|^ 

or  reputed  criminail  or  ^hy,  and  to  be  prose- 
cuted for  the  odious  and  infamous  crimes  Ebd- 

led,  of  treason,  leasing-making,  peijury,  and 

thetke. 
?.  The  pannd  does  also  ai|pM  from  the  said 

matter  of  fact,  that  the  alled^  esplicatioD  li- 
belled can  neithar  in  his  intention  and  desijipd, 

nor  in  the  words,  infer  or  import  any  cnme 

against  him,  because,  before  his  oeinfif  reqnired,- 

or   appearing'   to  take  Uie  oath  there  were 

spread  abroad  such  scniplei  and  oljections,  by 

some  of  the  ordioftox  clergy  and  others  ;  so' 

that  the  earl  can  never  in  any  sense  be  con- 
strued in  his  eicplication  wherein  he  took  the 

oath  ;  to  haye  done  it  animo  infamandi^  and  to 

declaim  affainsC  the  goremment ;  for  ^  scru- 
ples and  objections,  uiat  were  spread  abroad  by 

others,  were  a  feir  uid  rational  occasion  why 
\  the  earl  in  any  sense  or  explication  which  he 

oiTered  might  have  said  that  he  was  confident  the 

pariiament  never  intended  to  impose  contradic- 
tory oaths  ;  and  this  is  so  for  from  importing 

the  insinuations  and  inierence  made  by  the 

libel,  that  thereby   the   pariiament  were  so 

impbus  as  to  impose  contradictory  oaths,  as  on 

the  contrary,  considering  tfie  circumstances 

fere-mentioned,  that  there  were  papers  ofgesA 

abroad  insinuating,  that  there  were  inoonsnten- 

des  and  contradictions  contained  therein  ;  the 

said  expression  was  an  high  vindication  of  the 

honour  and  justice  of  the  pariiament,  a^fainst  the 

calumnies  and  misrepresentations  which  were 

cast  upon  it,  and  was  also  a  just  rise  forthe  pan- 
^  nel,  for  the  cleating  and  exoneration  of  his  own 

conscience,  in  the  various  senses  and  apprriien- 

-sions  which  he  fetand  were  going  abroad  aa  to 

the  said  Test,  humbry  to  offer  his  sense,  in  whk^ 

he  was  dear  and-satofiad  to  take  the  oadi. 
¥11.  Tbthe  libd,  in  00  far  as  it  is  founded 

upon  the  act  cif  parliament,  viz.  Act.  130.  Par. 

8.  James  VI.  declaring,  that  none  should  pre- 
sume to  impugn  the  dignity  or  authority  or  the 

three  estates  dTpariiamem,  or  procure  any  in- 
.    vasion  or  diminution  thereof,  under  the  pain  of 

treason ;  as  also,  in  so  for  as  it  is  pretended  in 

the  libd,  that  the  pannel,  by  offering  the  sense 

and  explication  Kbelled,  has  assumed  ^e  legis- 
lative power,  which  is  incommQnioible,aBd  has 

made  a  kw,  or  part  of  a  law. 

It  b  answered,  the  fibel  is  most  groundless 

and  irrelevant,  and  against  whidi  the  actof  par- 

liamaDt  is  opponed,  which  is  so  plain  and  ef  i- 

dem  upon  the  readhig  thereof,  that  it  ndtherts 

nor  can  be  subject  totbe  least  cavfllation :  and 

the  plain  meamiig  whereof  is  nothing  else  but  to 

impugn  the  authority  of  pariiameuts,  as  if  the 

king  and  parliameDt  had  not  a  legislative  power, 

or  were  not  the  highest  representative  of  the 

kingdem:  ar  that  any  ofthe  three  estates  were 


to  caualitutetbe  parfs- 
And  besides  there  IS  nothing  more  cer- 
tain, than  dMt  the  occasioQ  of  the  said  act,  ito 
being  made  waa  in  the  refalion  to  the  bishops 
and  deigy ;  and  there  is  nothing  in  the  pre- 
tended explanation,  that  can  be  wrested  to  mi* 
port  the  least  contravention  of  the  said  act,  or  to 
be  an  impugnbig  of  the  three  eaUulea  of  par- 
liament, or  a  semng  any  innovation  thereiii. 
And  it  is  admiredTw^  what  shadow  ofteason 
it  can  be  pretended,  that  thepannd  has  aaaomcd 
a  legislative  power,  or  made  a  part  of  a  law, 
seang  all  that  is  contained  in  the  aDedgedex- 
phcttSon  libdled,  is  only  a  dedaration  of  the 
eari's  senae  in  which  he  was  satisfied  to  take 
theoath,  and  so  lespebted none  hot  himself, 
and  for  the  dearing  of  his  own  oonsdeuee, 
which  justly  mdeed  the  vrord  of  God  catts  a  faiw 
to  himself,  without  any  incroadiinf|[  upon  the 
legishitive  power.  And  where  was  it  ever  de- 
bated, but  that  a  man  m  the  taki^  of  an  oath, 
if  as  to  his  apprehensions  he  thought  any  thing 
in  it  deserved  to  be  deared,  might  dedare  the 
same,  or  that  his  exhibiting,  at  the  time  of  the 
taking  of  the  oath,  his  sense  and  explicatiaa 
wherein  he  did  take  it,  was  ever  reputed  or 
pretended  to  be  the  auuming  of  a  legiahlive 
power,  it  being  the  universal  practice  of  all  na- 
tions to  allow  this  liberty  %  and  whidi  sense 
may  be  dtber  rejected  or  accepted,  aa  the  le- 
gislator shall  think  fit,  importing  no  more  bat 
a  party's  private  sense,  for  the  exoneration  of 
his  own  conscience  ?  and  aa  to  that  menber 
of  the  libd  founded  upon  Act  19.  Pto.  3.  Queen 
Mary,  it  contains  nothing  but  a  dedbxatkn  of 
the  pain  of  perjury,  and  there  is  nothing  m  the 
exphcation  hbdled,  which  can  m  the  least  be 
intJerred  as  a  contravention  of  the  said  act,  in 
respect  if  it  should  be  proved,  that  the  nannd, 
at  the  thne  of  the  taking  of  the  oath,  did  take 
it  in  the  words  of  the  said  exphcation,  as  his 
sense  of  the  oath,  it  is  dear  that  the  sense  be- 
ing dedared  at  the  time  of  taking  the  oath,  and 
al&wed  as  the  sense  whernn  it  was  taken,  the 
pannel  can  only  be  understood  to  have  taken  it 
m  that  sense.  And  ahhongh  puUic  authority 
may  consider  whether  the  sense  given  by  the 
pannd  does  satiirfV  the  hw  or  not,  yet  that  can 
import  no  more,  tnough  it  was  found  notto^sa- 
tisfy,  but  to  hoM  the  pannd  as  a  rdhaer  of  tha 
oath:  butitisabsohileljfanpossibletoinfer^ 
crimes  of  peijury  upon  it,  bemg,  as  ispretended 
by  the  libel,  the  paimel  did  only  take  it  with 
the  decUuration  or  the  sense  and  explication  li- 
belled. 

VIII.  As  the  explication  libeDed  does  not  at 
aH  import  all,  or  any  of  the  crimes  contained  in 
the  said  libd^  so  by  the  common  principles  of 
all  law,  where  a  person  does  emit  words  for  ^ 
clearing  and  exoneration  ofhiaoivn  conscRnoe, 
ahhoti^  there  were  any  ambiguity,  or  undear- 
ness,  or  involvedness  ra  the  tenor  or  import 
of  die  expressions  or  words,  yet  they  are  ever 
to  be  inteipreted,  *  interpretatione  benigna  etfe< 
vorabiH,'  according  to  die  general  principles  of 
law  and  reason.  And  it  never  wa^  nor  can  be 
refused  to  any  person  to  itrterpret  and  pot  a 
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coDgnions  sense  upoi^  his  Ofwn  wofds,  espedally 
the  pannel  heiog  a  person  of  eminent  qualityi 


and  who  hath  given  great  demonstration,  and 
undeniable  eri&noes  ^his  fixt  and  unalterable 
loyajtyto  his  majesty's  interest  and  service, 
and  at  the  time  of  enuttine  the  said  explication 
was  invested  and  entrusted  in  public  capacities. 
Andit  is  a  just  and  rational  interpretation  and 
caution  which  Sanderson,  that  judicious  and 
eminent  casuist,  gives,  Pnelect,  2.  That  *  dicta 
etfiicta  principuflSir  parentum,  rectorum,'  are 
ever  to  be  looked  upon  as  *  benignee  interpre- 
tationisy*  and  that,  *  dubiasuntinterpretenda  in 
meliorem  partem.'  And  there  is  nothing  in 
the  explication  libelled,  which  without  detorsion 
and  violence,  and  in  the  true  sense  and  design 
of  the  pannel,  is  not  capable  of  this  benign  in- 
terpretation and  constnMHion,  espedally  respect 
brag  had  to  the  circumstances  wherem  it  was 
emitted  and  given,  aAer  a  great  many  ol^iec- 
tions,  Scrupl^,  and  alledged  inconsistencies, 
were  owned,  vented,  and  spread  abroad,  which 
was  a  rise  to  the  earl  ibr  using  the  expressions 
.contained  in  the  pretended  declaration  libelled. 

IX.  These  words  whereby  it  is  pretended 
the  pannel  declares,  he  was  ready  to  give  obc- 
flfienoe  as  far  as  he  ooold,  first,  do  not  in  the 
least  import,  that  the  fiarliament  had  imposed 
any  oath  which  was  in  itself  unlawful :  but 
only  the  pannePs  scrupulosity  and  undeamess 
in  matter  of  conscience.  And  it  is  hoped  it  can- 

*  not  be  a  crime,  because  all  men  cannot  go  the 
same  toigth.  And  if  any  such  thing  were  ar- 
gued, it  might  be  argued  ten  times  more 
strongly  from  a  simple  refusing  of  the  oath,  as 
if  any  thing  were  enjoined  which  were  so  hard 
that  it  is  not  possible  to  comply  with  it :  and 
yet  such  im^ilications  are  most  irrational  and 
mcjonsequeutial,  and  neither  in  the  case  of 
a  simple  and  absolute  refusing  of  the  oath,  nor  in 
the  case  of  an  explication  of  die  party's  sense 
wherein  he  b  williiig  to  take  the  oath,  is  there 
any  impeachment  of  the  justice  and  prudence 
ofthe^isbtor,  who  imposethtbis  oath,  but 
singly  a  dechvation  of  Uie  scrupulosity  and 
weakness  of  the  party,  whv  he  cannot  take  the 
oath  in  other  terms*,  and  such  explications 
have  been  allowed  by  the  laws  and  customs  of 
all  nations,  and  are  advised  by  all  divines,  of 
whatsoever  principles,  for  the  solace  and  se- 
curity of  a  man's  consdenoe. 

X.  As  to  that  noint  of  the  explication  libelled, 
That  i  am  conndent  the  parhament  never  in- 
tended to  impose  contradictory  oaths ;  it  res- 
pects the  former  answer,  which,  considering 
the  plain  and  downright  objections  which  were 
spread  abroad,  and  made  against  the  oath,  as 
containin|f  inoonsistendes  and  contradictions, 
was  an  hiffh  vindication  of  the  justice  and  pru- 
dence of  the  pariiament. 

XI.  As  to  these  words,  <  And  therefore  I 
think  nobody  can  explain  it  but  himself.'  The 
plain  and  clear  meaning  is  nothing  else  but 
that  the  oath  bdng  imposed  by  act  of  parlia- 
ment it  was  of  no  private  interpretation:  and 
that  therefore  every  man  who  was  to  take  it,  be- 
hoved to  take  it  in  that  sense  which  he  appre- 


hended to  be  the  genuine  sense  of  ihe  pariia- 
ment.  And  it  is  imposMble,  without  impugning 
common  sense,  that  any  man  could  take  it  in 
any  other  sense,  it  being  as  impossible  to  sesr 
with  another  man's  eyes  as  to  see  with  his 
private  reason.  And  a  man's  own  private  sense 
and  apprehemdon  of  the  genuiue  sense,  was  the 
only  proper  way  wherein  any  man  could  ni» 
tionauy  teke  the  oath. 

XII.  And  as  to  these  words,  *  That  he  takea 
it  as  far  as  it  is  consistent  vritb  hiinsctf  and  the 
protestant  religion.'  •  The  pannel  netdwr  in- 
tended nor  expressed  more,  out  that  he  did  take 
it  as  a  true  protestant,  and  he  hopes  all  men  have 
takenitassuch. 

XIII.  And  as  to  that  dause  wherem  the 
pannd  is  made  to  dedare, '  That  he  do^  not 
bind  up  himself  in  his  station,  in  a  lawful  way» 
to  vrish  and  endeavour  any  alteration  he  think 
to  the  advantage  of  church  or  state,  not  repug- 
nant to  the  protestant  religion  and  hb  loyahy .' 

It  is  answered,  there  is  nothing  in  this  ex- 
pression that  can  import  the  least  crime,  or 
give  the  least  umbrage  for  any  mistake.    For, 

1.  It  is  most  oe^in,  it  is  impoanble  to 
elidte  any  such  thing  from  the  oath,  but  that  it 
was  the  intention  of  the  parliament,  that  per- 
sons, notwithstanding  of  the  oath,  might  con- 
cur in  their  stations,  and  in  a  lawftil  way,  in 
any  law  to  the  advantage  of  church  and  state. 
And  no  rational  man  ever  did,  or  can  take  the 
oath  hi  other  terms,  that  being  contrary  to  his 
alliance  and  duty  to  his  sacred  majesty  and 
prince. 

2.  There  is  nothing  in  the  said  expression 
which  does  in  the  least  point  at  any  alteration 
in  the  fundamentals  of  govemmeiU,  dther  in 
church  or  state  ;  but,  on  the  contrary,  by  the 
plain  and  clear  words  and  meaning,  rather  for 
Its  perpetuity,  stability,  and  security.  Tlie  ex* 
pression  being  cautioned  to  the  utmost  scru- 
pulosity as  that  it  was  to  be  done  in  a  lawful 
manner  ;  that  it  was  to  be  tO  the  advantajg^e  of 
church  or  state  ;  that  it  was  lo  be  oonsisteifi 
with  the  protestant  rdigion,  and  with  his  loyalty^ 
which  was  no  other  but  the  duty  and 
loyally  of  all  faithful  subjects ;  and  which  he 
has  signally  and  eminently  expressed  upon  afi 
occasums.  So  that  how  such  an  expressioii 
can  be  drawn  to  import  all  or  any  of  thecrimes 
hbelled,  passeth  all  natural  understanding. 

XIV.  And  as  to  the  bst  words,  <  Ana  this  I 
understand  as  a  part  of  mj  oath,'  which  is 
libelled  to  be  a  treasonable  mvasion,  and  as- 
suming of  the  legislative  power.  It  is  answer- 
ed, it  IS  most  unvrarrantable ;  and  a  ^rty's  de-^ 
daring  the  sense  and  meaning  in  which  ne  was 
five  to  take  an  oatli,  does  not  at  all  rei^ect  or 
invade  the  leg^lative  power,  of  which  the  pan  - 
nel  never  entertained  a  thought,  but  has  an  ab- 
sdute  abhorrence  and  detestation  of  such  prac- 
tices. But  the  phun  and  dear  meaning  is,  that 
the  sense  and  explication  was  a  part  of  nis  oath, 
and  not  of  the  law  imposing  the  oath,  these 
bdng  as  distant  as  the  two  miles :  And  which 
sense  was  taken  off  Ae  earths  hands,  and  he 
accordingly  was  aUowed  to  take  his  place  at 
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the  ootmdl'board,  aod   therefore  repots  ths 
former  general  defences. 

XV.  And  to  convince  the  lords  Of  justiciary, 
that  there  is  nothing  in  the  pretended  explica- 
tioB  Kbelled  which  can  be  drawn  to  import  any 
crime,  ereo  of  the  lowest  size  and  degree,  and 
that  tibere  is  no  expression  therein  contained 
that  can  be  detorted  and  wrested  to  Import  the 
same,  is  evident  from  that  learned  Vindication 
DoUisbed  and  spread  abroad  by  an  eminent 
oishop,'*  and  which  was  read  in  the  face  of  the 
privy  coimcil,  and  does  contain  expressions  of 
the  same  nature,  and  to  the  same  miport  con- 
tained in  the  pretended  explication  libelled,  as 
the  ground  or  this  indictment  libelled  against 
thepannel.  And  it  is  positively  offered  to  he 
proven  that  these  terms  weHe  given  in,  and 
read,  and  allowed  to  be  printed,  and,  without 
taking  notice  of  the  whole  tenor  of  the  said 
Vindication,  which  the  lords  of  justiciary  are 
humbly  desired  to  peruse,  and  consider,  and 
compare  the  same  with  the  explication  libelled, 
the  sameacknowledgeth,  that  scruples  had  been 
reused  and  spread  awoad  against  tne  oath ;  and 
tflso  acknowiedgeth,  that  there  were  expres- 
sions therein  that  were  dark  and  obscure ;  and 
likewise  takes  notice,  that  the  Confession  ra- 
tified, Par.  1.  James  6.  to  which  the  oa^i  re- 
lates, was  hastily  made,  and  takes  notice  of  that 
authority  that  made  it,  and  acknowledges  in 
plain  terms,  that  the  oath  does  not  hinder  any 
regular  endeavour  to  regulate  or  better  thees- 
stu>1]shed  government ;  but  only  prohibits  ir- 
i^e^lar  endeavours  and  attempts  to  invert  the 
auDstance  or  body  of  the  government ;  and 
does  likewise  explain  the  act  of  parliament 
anent  his  majesty's  supremacy,  that  it  does 
not  reach  the  alteration  of  the  external  go- 
Temment  of  the  church.  And  the  pannel  and 
'his  proctors  are  far  from  insinuating  in  the 
least,  that  there  is  any  thing  in  the  said  Vindi- 
cation but  what  is  consistent  M'ith  the  exemplary 
loyalty,  pietv,  and  learning  of  the  writer  of  the 
i^me.  And  though  othei-s  perhaps  may  dif- 
fer in  their  private  opinion,  as  to  this  interpreta- 
tion of  the  act  of  parliament  anent  the  lung's 
snpremacy,  yet  it  were  most  absurd  and  irra- 
fifmal  to  pi4tend,  that  whether  the  mistake 
WBre  upon  the  interpretation  of  the  writer,  or 
the  sense  of  others,  as  to  that  point,  that  sudi 
mistakes  or  ^  misapprehensions,  upon  either 
liand,  should  import  or  infer  against  them  the 
crimes  of  leasin^making,'  or  depraving  his 
majesty ^s  laws  :  ror  if  such  founoations  were 
laia,  judges  aod  lawyers  had  a  dangerous  em- 
ployment, there  being  nothing  more  ordinary 
than  to  fall  into  differences  and  mistakes,  of  the 
liense  tod  meaning  of  the  laws  and  acts  of  par- 
liament. Bot  such  crimes  cannot  be  inferred,- 
but  with  and  under  the  qualifications'  above- 
mentioned,  of  malicious  and  perverse  designs, 
joined  with  licentious,  wicked  and  reproacuful 
4peeche$  spread  abroad,  to  move  sedition  and 
dislike  of  the  government.  And  the  said  laws 
were  never  otherwise  int^reted,  nor  extended 
f  ■■       ■    '       ■  ■  ■   1 

^QU.  that   of  the  bishop  of  Edinbui^ 


in  any  case.  And  dierefore  the  ezplicaAion 
lU>eDed,  neither  as  taken  eoraplexly,  nor  in  tiie 
several  expressions  thereof,  nor  in  the  design 
of  the  ingiver  of  the  same,  can  in  law  import 
against  him  all  or  any  of  the  crimes  Ubelled. 
In  like  manner  the  pannd  conjoitis  with 
the  grounds  abovementioned,  the  proclamation 
issued  forth  by  his  'majesty's  Pnvy-Conncil, 
yrhich  acknowfedees  and  proceeds  upon  a  nar- 
rative, that  scrupfes  and  jealousies  were  raised 
and  spread  abroad  against  the  act  of  parlia- 
ment enjoining  the  test.  For  clearing  and 
satisfaction  whereof,  the  said  proclamation  was 
issued  forth,  and  is  since  approved  by  his  sa- 
cred majesty. 

The  King's  Advocate's  Abgument  and  Plea 
against  the  Karl  of  Argyle. . 

His  majesty's  advocate,  for  the-  fbmidation 
of  his  debate,  does  represent,  that  his  majesty, 
to  secure  the  government  from  the  rebellious 
principle  of  Uie  last  age,  and  the  unjust  pre- 
texts made  use  of  in  this,  from  popery,  and 
other  jealousies;  as  also  to  secure  the  Pro- 
testant religion,  and  the  crown,  called  a  par- 
liament; and  that  the  great  security  resolved 
on  by  the  parliament  was  this  exctUent  Test,  in 
which,  that  the  old  juggling  principles  of  the 
covenant  might  not  be  renewed^  wherein  they 
still  swore  to  serve  the  king  in  their  own  wa^^, 
the  parliament  did  positively  ordain,  that  tha 
oath  should  be  taken  in  tne  plam  genuine 
meaning  of  the  words,  ^vithout  any  evasion 
whatsoever.  Nbtwithrtanding  whereof,  the 
earl  of  Argyle,by  this  paper,  does  invent  a  new^ 
way,  whereby  no  man  is  at  all  bound  to  it. 
For  how  can  any  person  be  bound,  if  every 
man  will  only  obey  it  as  fer  as  he  can,  and  as 
far  as  he  concaves  it  consistent  with  the  Pro- 
testant religion,  and  with  itself,  and  reserve  to 
himself  notwithstanding  thereof,  to  make  any 
alteration  that  he  thimm  conastent  vrith  his 
loyalty?  And  thenefore  his  majesty's  advo- 
cate desires  to  know,  to  what  the  earl  of  Ar- 
gyle,  or  any  man  else,  can  be  bound  by  this 
Test?  What  the  magistrate  can  expect,  or 
what  way  he  can  punish  his  pegury  ?  For  if 
he  be  bound  no  farther  than  he  himself  can 
obey,  or  so  far  as  this  oath  is  consistent  with 
the  Protestant  religion  or  itself^  ouomodo  con- 
stat^ to  whom  or  what  is  he  bound  f  And  who 
can  determine  that  ?  Or  against  what  ahera* 
tion  is  the  government  secured,  since  he  is 
judge  of  his  own  alteration?  So  that  that 
oath,  that  was  to  be  taken  without  any  evasion, 
is  evaded  in  every  single  word  or  letter ;  and 
the  government  as  insecure  as  b^ore  the  act 
IV  as  made,  because  the  taker  is  no  farther 
bound  than  he  pleases.  From  which  it  cannot 
be  denied,  but  nis  interpretation  destroys  not 
only  tliis  act,  but  all  government,  since  it 
takes  a^way  the  security  of  all  the  govern- 
ment, and  makes  every  man's  conscience, 
under  which  name  there  goes  ordinarily  in  this 
age  humour  and  interest,  to  be  the  rvSe^  of  the 
tier's  obe£eace.    Nor  can  it  be  conceived  to 
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"irhat  pnrpose  laws,  but  especially  oalbs,  needed 
to  be  made,  if  this  were  allowed  ;  or  how  this 
cannot  fall  under  the  107th  act.  par.  7,  James 
6,  wfaerehv  it  is  statuted,  ^  That  no  man  in- 

*  terpret  the  statutes  otherwise  than  the  maker 

*  understood.^  For  what  can  be  more  con- 
trary to  the  taking  of  them  in  the  maker^s 
sense,  than  that  evei-y  man  should  obey  as  far 
as  he  can,  and  be  allowed  to  take  them  in  a 
general  sense,  so  far  as  they  are  consistent 
with  themselves,  and  the  Protestant  reli^on, 
without  condescending  wherein  they  do  not 
an;i'ee  with  the  Protestant  relicrion  ?  And  that 
they  are  not  boirad  not  to  make  any  alteration 
which  they  think  ffood  for  the  states  P  For  all 
these  make  the  rule  of  obedience  in  the  taker, 
%Fhereas  the  positive  law  makes  it  to  be  in  the 
maker.  Or  now  could  they  be  punished  for 
perjury  after  this  oath  ?  For  when  he  were  qnar  - 
relied  tor  rocking  alterations  against  this  oath, 
and  so  to  be  perjured ;  he  might  easily  answer, 
that  he  took  this  o«th  only  so  far  as  it  was  con- 
sistent with  the  Protestant  religion,  and  with 
a  salvo,  that  he  might  make  any  alteration  that 
iie  thought  consistent  with  his  loyalty.  And 
as  to  these  points,  upon  which  he  were  to  be 
quarrelled,  he  might  say,  he  did  not  think  them 
to  be  inconsistent  with  his  io3ralUr,  think  we 
what  we  pleased,  and  so  needed  not  be  per- 
jured, except  he  pleased  to  decide  against  him- 
self: For  in  these  generals  he  reserves  to  him- 
self to  be  stiU  judge.  And  this  were  indeed  a 
line  security  for  any  government.  And  by  the 
same  rule  that  it  loses  this  oath,  it  shews  a  way 
of  losing  all  oath  and  obedience :  And  conse- 
quently strikes  at  the  root  of  all  laws,  as  well 
as  this :  Whereas  to  shun  all  this,  not  only 
this  excellent  statute  107,  has  secured  all  the 
rest,  but  this  is  common  reason  :  And  in  the 
opinion  of  all  divines,  as  wel'  as  lawyers  in  all 
nations,    <  Verba  jiiramcnti   intelli^untur  se- 

*  cundum  mentcm  et  intentionem  ejus,  cui  fit 
'juramentum.'  Which  is  set  down,  as  the 
grand  position,  by  Saunderson,  (whom  they 
cite)  pare  187,  and  is  founded  upon  that 
mother-Taw,  *  leg.  10,  coi  intcrrogatus  f.  f  de 
^  interrogationibos  in  jure  faciendrs ;'  and  with- 
out which  no  man  can  have  sense  of  govern- 
ment in  his  head,  or  practise  it  in  any  nation. 
Whereas  on  the  other  hand  there  is  no  danger 
to  any  tender  conscience,  since  there  was  no 
force  upon  the  earl  to  take  the  oath,  but  he 
took  it  for  his  own  advantage,  and  might  have 
abstained. 

1.  It  is  inferred  from  the  aboTC'rwritten 
matter  of  fact,  that  the  earl  is  clearly  guilty  of 
tjontravention  of  the  10th  Act,  par.  10.  Jameli 
6,  whereby  the  lieges  are  commanded  not  to 
write  any  purpose  of  reproach  of  his  majesty's 
government,  or  misconstrue  his  proceedings, 
whereby  any  roisliking  may  be  raised  betwixt 
his  faigfiness,  his  nobility,  or  his  people.  And 
who  can  read  this  paper,  without  seeing  the 
king  and  the  parliament  repro^hed  openly  in 
it  ?  For  who  can  heai*,  that  the  oath  is  only 
taken  as  far  as  it  is  consistent  with  itself  and  the 
protestaut  r^igion,  but  must  neoessarily  con- 


clude, that  in  several  thiucrs  it  is  inconsistent 
with  itself,  and  the  protestant  relig:ion  ?  For 
if  it  were  not  inconsistent  with  iUelf,  and  the 
protestant  religion,  why  this  clause  at  all, 
but  it  mig-ht  have  been  simply  taken  ?  For  the 
only  reason  of  hindering  it  to  be  taken  simply, 
was  because  ot  the  inconsistency.  Ereo  there 
behoved  necessarily  to  be  an*^  inconsistency. 
And  if  there  be  any  inconsistency  wath  the 
protestant  religion,  or  any  contradiction  in  the 
oath  itself^  can  there  be  any  thing  a  greater 
reproach  on  the  parliament,  or  a  greater  ground 
of  mislike  to  the  people  P  And  whereas  it  is 
pretended,  that  all  laws  and  subsumptions 
should  be  clear,  and  these  are  only  inferences : 
It  is  answered,  that  there  are  some  things 
which  the  law  can  only  forbid  in  general:  And 
there  are  many  inferences  which  are  as  strong 
and  natural,  and  reproach  as  soon,  or  sooner, 
than  the  plainest  defamations  in  the  world  do : 
For  what  is  openly  said  of  reproach  to  the  king, 
does  not  wound  him  so  much  as  many  sedi- 
tious insinuations  have  done  in  this  age  and 
the  last :  so  that  whatever  was  the  earl's  design 
(albeit  it  i*  always ,  conceived  to  be  unkind  to 
the  act,  against  which  himself  debated  in 
parliament)  yet  certainly  the  law  m  such 
<5taes  is  only  to  consider  what  effect  this  may 
have  among-st  the  people:  And  ther^oiethe 
acts  of  parliament  that  were  to  guard  against 
the  misconstruing  of  his  majesty's  government, 
do  not  only  speak  of  what  was  designed,  but 
where  a  disliking  may  be  caused ;  and  so 
judgeth  ab  effectu  :  And  consequentially  to 
the  same  einerge.nt  reason,  it  makes  all  things 
tending  to  the  raising  of  dislike  to  be  punish* 
able  by  the  Act  60.  Pari.  6,  Queen  Mary;  and 
the  9th  Act  Pari  SO,  James  6.  So  that  the  law 
designed  to  deter  all  men  by  these  indefinite 
and  comprehensive  expressions :  And  both  in 
this  and  all  the  laws  of  leasing  making,  the 
judges  are  to  consider  what  falls  under  these 

general  and  comprehensive  words ;  nor  oould 
le  law  be  more  special  here,  since  the  makers 
of  reproach  and  slander  are  so  various  that  they 
could  not  be  bound  up  or  exprest  in  any'  law  i 
But  as  it  evidently  appears,  that  no  man  can 
hear  the  words  expressed,  if  he  believe  this  pa- 
per, but  he  must  think,  the  parliament  has 
made  a  very  ridiculous  oath,  luoonaistent  with 
itself  and  the  protestant  religion,  the  words 
allowing  no  other  sense,  and  having  tiiat  natu- 
ral tendency ;  even  as  if  a  man  would  say,  I 
love  such  a  man  only  in  ao  far  as  be  is  an 
honest  man,  he  behoved  certainly  to  conclude 
Uiat  the  man  was  not  every  way  oonest ;  so  if 
your  lordships  will  take  measures  by  other 
parliaments,  or  your  predecessors,  ye  wiU 
clearly  see,  that  they  niought  less  than  this  a 
defaming  of  the  government,  and  misoonstra^ 
ing  his  majesty  ^s  proceedings.  For  in  Balma- 
rinu's  Case  the  justices  fkidan  humble  suppli- 
cation made  to  the  king  hhnself  to  fall  nnd^ 
these  acts  now  dted.  Albeit,  as  that  was  a 
supplication,  so  it  cQntaiued  the  ffreatest  ex*- 
pressioBs  of  loyalty,  and  offers  of  life  add  for- 
t«ae  that  could  be  iei^reit;  yet  becauie  it 
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inginiiatcs  darkly,  that  the  king  in  the  preeed- 
mg  iiarluunent  bad  not  faronrod  Uie  protestant 
ralgion,  and  the^^  were  sorry  he  should  hare 
Idcen  notes  with  his  own  hands  of  whatthey  said, 
which  seems  to  be  most  innocent,  yet  he  was 
found  guilty  upon  those  very  same  acts.  And 
the  pariiament  1661  found  his  lordship  himself 
guilty  of  leasing-making,  though  he  had  only 
written  a  letter  to  a  priTate  friend,  which  xe- 
q[uirestto  ^real  care  or  observation  n>at  diis 
paper,  which  was  to  be  a  part  of  his  own 
oath,  does)  because  after  he  luui  spoken  of  the 
parliament  in  the  first  port  uf  this  letter,  he 
thereafWr  added,  that  the  king  wouldknow  theur 
trioks:  Which  words  might  be  much  more  ap- 
plioabla  to  the  private  persons  therein  designed, 
Aan  that  the  words  now  insisted  on  can  be 
capable  of  any  such  interpretation.  And  if 
dUier  interpretations,  upon  pretext  of  exonering 
of  conscience,  or  otherwise  be  allowed,  a  man 
mav  easily  defame  as  much  as  he  pleases : 
And  have  we  not  seen  the  king  moat  defamed 
by  covenants  entered  into  upon  pretence  to 
.  make  him  great  and  glorious  by  remonstrances 
made  lo  t^e  away  his  brother  and  best  friend, 
upon  pretence  of  preserving  the  protestant  rdi- 
gion,  and  his  sacred  person  ?  And  did  not  all 
whorebelledagainsthim  inthelastagededaie, 
that  they  thought  themselves  bound  in  duty  to 
obeThim,  but  still  as  far  as  thateould  consist 
with  their  rapect  to  the  protestant  religion, 
and  the  laws  sod  liberties,  which  madealTthe 
Kit  tnefTecluai  P  And  wberess  it  is  pretended, 
that  b^f  these  words,  *  I  take  the  same  in  as  far 

*  as  it  is  consistent  widiitselfiind  the  protestant 
*rel%ion,'  nothing  more  is  meant,  but  that  he 
takes  it  as  a  true  protestant:  Uis  m^esty's 
advocate  appeals  to  your  lordships,  and  all  the 
hearers,  if^upon  hearing  this  expression  they 
should  take  it  m  this  sense,  and  not  rather  think 
tfiat  there  is  an  inconsistency.  For  if  that 
were  possible  to  be  the  sense,  what  need  he  say 
at  all,' as  ftr  as  Uis  consistent  with  itself  f>  Nor 
had  the  other  part,  *  as  far  as  it  is  ooosistent 

•  with  the  protestant  religion,'  been  neeessary. 
For  it  is  either  consistent  with  the  protestant 
religion,  or  otherwise  they  were  enemies  to  the 
wotcstant  religion,  that  made  it.  Nor  are  any 
law^m  or  others  in  danger,  by  pleading  or 
writing:  For  these  are  very  difierent  from, 
and  maybe  very  easily  pleaded  without  de 
iamin|g  a  law,  andean  oatti,  when  they  go  to 
take  it.  But  if  any  lawyer  ^ould  say,  in 
pleadingor  writing,  that  the  Test  was  inconsist- 
ent, or,  which  is  all  one,  Uiat  it  were  not  tobe 
taken  by  anjr  man,  but  so  far  as  it  was  eon- 
flistsnt  with  itself  and  the  protestant  r«%ion, 
no  doubt  this  would  be  a  crime  even  in  phmd- 
ing,  though  pleading  4ias  a  greater  allowance 
than  deliberate  swearing  has.  And  as  there  is 
JMthing  wherein  there  is  not  some  inoonve- 
niency,  ao  the  inconveniency  of  defaming  the 
government  is  much  greater  than  that  of  any 
private  man'jl  hazard,  who  needs  not  err,  ex- 
cepUie  please. 

.    fwreas  it  is  pretended,  that  before  the  earl 
gave  in  thbexphcati<»,  there  were  other  ex- 


pUcationBiqpread  abroad,  and  answers  rsttd  to 
them  in  council :  and  that  the  ooundl  itaelf 
gave  an  explication.  It  was  answered,  that  if 
this  paper  be  leasing-making,  or  misoonstru* 
ing  nis  miyesty*s  proceedings,  and  treasonable, 
as  IS  contended,  then  a  thousand  of  the  like  of* 
fences  cannot  e]|cuse  it.  And  when  the^  king 
wDTJomd  noUemen,  ministers,  and  others,  in  the 
year  1661,  for  ^ing  on  in  ^e  rebdliokis  of 
that  age,  first  with  the  covenanters,  and  then 
with  the  usurpers,  it  vras  found  no  defence,  that 
the  nation  was  ovennrown  with  those  Crimea, 
and  that  they  were  Oiought  to  be  duties  in  tbow 
days,  yea,  this  were  to  invite  men  to  offend  In 
multitudes.  And  albeit  sometimes  tliese  who 
follow  the  examples  of  multitudes  may  there- 
by pretend  this  as  an  exctise  to  many,  jret  this 
was  never  a  fhrmal  defence  against  guilt,  nor 
was  ever  the  chief  of  the  offenders  tavoorable 
on  that  head.  And  it  is  to  be  presomed,  that 
the  earl  of  Aivyle  would  rather  oe  followed  by 
others,  than  that  he  would  follow  an  example. 
But  his augesty*s  advocate  does  absoiolely  de- 
cline to  debate  a  point  that  may  defiune  a  con- 
stant and  standing  act  of  parhament,  hj  leav- 
ing upon  record  a  memory  of  its  beiog  on- 
pMed.  Nor  were  thia  relevant,  except  itooiud 
M  said,  the  counsel  had  allowed  audi  expKcn- 
tions  which  reflected  upon  the  king  and  the  go- 
vernment: For  the  writing  an  answer  is  no  al- 
lowance, but  a  condemning:  Nor  can  the 
councM  allow  any  more  than  they  can  remit : 
and  though  it  may  justly  be  denied  that  the 
council  heard  even  the  eari's  own  explanation, 
vet  the  hearing  or  blowing  him  to  sit  is  no  re- 
ksvant  plea,  because  they  mis^ht  very  justly 
have  taken  a  time  to  consider  now  far  it  was 
fit  to  accuse  upon  that  head.  And  it  is  both 
just  and  fit  for  the  council  tp  take  time  ;  and 
by  express  acts  of  parliament  the  negligenoe 
of  the  king's  officers  does  not  bind  them.  For 
if  this  were  allowed,  leading  men  in  the  Cbun* 
cil  might  commit  what  crimes  they  pleased  in 
the  council,  which  certainly  the  King  may 
quarrel  many  years  afker.  And  though  all  the 
coundi  had  allowed  him  that  day,  any  one  offi- 
cer of  state  might  have  qoarrelied  it  the  next 
day.  As  to  the  opinion  of  Bdlarminf,  Sander- 
son, and  others,  it  is  ever  contended,  that  the 
principles  of  the  covenant  agree  very  well  with 
those  of  the  Jesuite,  and  both  do  still  allow  eoui* 
vocations  and  evasions  :  But  no  solid  ortho- 
dox divine  ever  allowed,  that  a  man  who  was 
to  swear  without  any  evasion,  should  swear  so 
as  he  is  bound  to  nothing,  as  it  is  contended  the 
earl  is  not,  for  the  reasons  represented.  And 
as  they  still  recommend,  that  when  men  are 
not  clear  they  might  abirtain,  as  the  eari  might 
have  done  in  this  case,  so  they  stiU  conclude, 
that  men  should  tell  hi  clear  tenns,  what  the 
sense  is  by  which  they  are  bound  to  the  state : 
Whereaa  the  earl  here  tells  only  in  the  ge- 
neral, and  in  most  ambiguous  tenns,  that  he 
takes  it  as  far  as  he  can  obey,  and  as  far  as  it 
is  consistent  with  the  Protestant  reUgion,  and 
that  he  takes  it  in  his  own  sense,  and  that  he  is 
not  bound  by  it  firom  making  alteratioos,  but  an 
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far  as  he  tliiiiks  it  for  the  advantage  of  church 
inr  stale:  Which  sense  is  a  tMysand  times 
more  doubtful  than  the  Test,  and  aa  in  effect 
nothing'  but  what  the  taker  pleases  himself. 
'  As  to  the  treason  founded  on,  his  majesty's 
advocate  founds  it  first  upon  the  fundamental 
and  common  laws  of  this  and  all  nations, 
whereby  it  is  treason  for  any  man  to  make  any 
alteration  he  shall  think  for  the. advantage  of 
,  ehurch  or  state:  Which  he  hopes  i«a  princi- 
ple .cannot  be  denied  in  the  general.  And 
whereas  it  is  pretended,  that  this  camnotbe  un- 
derstood of  mean  alterations,  and  of  alterations 
to  ^  made  in<  a  lawful  way:  It  is' answered, 
that  as  the  thing  itself  is  treason,  so  this  trea- 
son is  not  taken  off  by  any  of  these  qualifica- 
tions ;  because  he  declares,  he  will  wish  and 
endeavour  any  alteration  he  thinks  fit :  And  Any 
alteration  comprehends  all  alteratioi^  that  he 
thinks  fit :.  *  nam  propositio  indefinita  oequipol- 
let  universalis  And  the  word '  any'  is  general 
in  its  own  nature,  and  is  in  plain  terms  a  re- 
serving to  himself  to.  make  alterations,  hoUi 
great  and  small.  And  the  restriction  is  not, 
all  akeratkms  that  the  king  shall  think  fit,  or 
are  consistent  with  the  laws  and  acts  of  parlia- 
ment :  but  he  is  still  to  be  judge  of  this,  and  his 
loyalty  is  to  be  the  standard.  Nor  did  the  co- 
Tenantera  in  the  last  age,  nor  do  these  who  are 
daily  executed,  decline  that  they  are  bound 
to  eoey  the  kine  simply,  but  only  that  they  are 
bound  to  obey  nim  no  otherwise  than  as  far  as 
his  commands  are  consistent  with  the  law  of 
God,  of  nature,  and  of  this  kingdom,  and  with 
the  covenant :  And  their  treason  li^  in  this. 
And  when  it  is  asked  them,  who  shall  be  judge 
in  this,  they  still  make  themselves  iudges.  And 
the  reason  of  all. treason  being,  that  the  go- 
vernment, is  not  secure,  it  is  desired  to  be 
known,  what  way  the  goremment  can  be  se- 
cured after  this  paper,  since  the  earl  is  still 
judge  how  far  he  is  obliged,  and  what  is.  his  loy- 
alty. And  if  this  had  ^n  sufficient,  the  co- 
Tenant  had  been  a  vesy  excellent  })aper :  For 
they  ue  these  bound  to  .endeavour,  in  their  se- 
▼eral  stations^  to^efoid  the  king's  person :  But 
when  thoi  king  challenged  them,  how  they 
eame  to  make  war  against  him  T  their  great  re- 
fiiffe  was,  that  they  were  themselves  still 
Jiijges  as  to  that.  And  for  illustrating  this 
power,  .the  Lords  of  justiciai^  ar^  desired  to 
•OBsider,  ouid  JurUf  a  the  earl,  or  any  man 
else  should  have  reserved  to  lumself  m  .this 
oath  a. liberty  to  rise  in  arms,  or  to  .oppose  the 
lineal  successioa,  though  be  »had  added  .in  a 
lawful  manner.:  Fur  the  thing  being  in  itself. 
ttnlnvifful,  this  is  but .  sham,  and  *  Frotestatio 
contraria  facto.'  And  if  these  be  unlawful,. 
I^otwitbstanfling  of  such  additions,  so  much 
more  must  this  general  reservation,  of  making 
any  aUeAtKMis,  likewise  be  unlawful,  n^wit^- 
standing  of  these  additions :  !^or  he  that  re- 
leserves  the  general  power  of  making,  any  aJ- 
tnation,  does,  a  fortiori^  reserve  power  to  make 
any  alteration,  though  never  so  fundamental. 
For  all  particulars  are  included  in  the.  general : 
Klkdwl^v^mi^l^^liid  against.  Ibe  ppurticu-^ 
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lars,  ismy  muchnmoreetrongly  be  said  .  against 
the  general.     . 

The  130th  act,  par.  8.  James  6.  is  exprc^y 
founded  on,  because  nothing  can  be  a  greater 
diminution  of  the  power  of  the  parliameut, 
than  to  introduce  a  way  or  mean  whereby  all 
their  acts  and  oaths  shall  be  made  insignifi- 
cant and  ineffectual,  as  this  paper  does  make 
them,  for  the  reasons  represented.  Nor  are 
taay  of  the  estates  of  parliament  secure  at  this 
rate,  but  that  they  who  reserved  a  general 
power  to  make  all  alterations,  may,  under  tliat 
general,  come  to  alter  any  of  them. 

What  can  be  a  greatei-  impugning  of  the 
dignity  and  authority  of  parliaments,  than  to 
say,  that  the  parliament  has  made  acta  tor  the 
securit3^  of  the  kingdom,  which  are  in  tljem* 
selves  ridiculous,  inconsistent  with  themselves  ^ 
and  the  protestant  religion  f 

And  as  to  what  is  answered  against- invading 
the  king's    prerogative,    and  the    legislative 
power  in  parliaments,  in  adding  part  to  an  oath 
or  act,  is  not  relevantly  inferred,  since  the  sense 
of  these  words,  ^  and  this  I  understand  as  a 
I  part  of  my  oath,'  is  not  to  be  underetood  as 
if  any  thing  were  to  be  added  to  the  law,  but 
only  to.  the  oath,  and  to  be  an  interpretation  of 
the  oath.    Ji  is  replied,. that  afler  tliis  no  man 
needs  to  add^a  caution  to  the  oath  in  parliamoit. 
But  when  he  aomes  to  take  the  oath,  do  the 
parliament  what  they  please,  he  will  add  his 
own  part.    Nor  can  this  part  be  looked  upon  as 
a  sense : .  for  if  this  were  the  -sense  before  this 
paper,  h&  needed  not  understand  it  as  a  part  of 
It,  for  it  wanted  not  that  part.    And  in  general, 
as  every  man  may  atU  his  own  part,  so  tha 
king  can  be  secure  of  no  part.    But  your  lord* 
ships  of  jnsticiacy  are  desired  to  consider,  how 
dangerous, it  would  be  in  this  kingdom,  and. 
how  ill  it  'Would  sound  in  any  other  kingdons^ . 
that  men  should  be  allowed  to  resen  e  to  them*  . 
selves  liberty  to  roakeany  alteration  they  thought  • 
fit  in  church  or  state,  as  to  the  legality  of  whicli 
they  were  tbemselyes  to  be  judges :   and  how  . 
far,  firom  degree  to  degree,  this  at  last  may  come 
to  absolute  anarchy,  and  how  scandalous  alhing 
as  well  as  unsecure,  this  new  wav  m^y  l(^k 
in  an  affe  wherein  we  are  too  mucn  tracing  the ' 
steps  M  our  rebellious  progenitors- in  the  lai^t,  • 
whose  great  detection  and  error  was,  that  they  . 
thouglUithemsclves,  and  not  the'  king,  the  au- 
thors of  reformation  in  church  and  state.    And 
no  man  eyer  was  barred-  by  that,  that  the  way 
he  was  upion  was  no^  a  lawfid  way :  for  if  it  be 
allowed  to  every  man  to  take  his  own  way» 
every  man  will  think  his  own  way  to  Jbe  the 
lawful  way. 

.  As  Ao  the, perjury,  it  is  foundedoathis,  first. 
That  perjury  may  b^  conunitted,  not  only  by 
hreakingan  oath,  but  even  in  the  swearing  of  it, 
viz.  to  swear  it  with  such  .evasions  as  make  . 
the  oath  ineffectual:  for  which  Sanderson  is 
cited,  fia^.  138.  '  Alteram  perjurii  G^nus  est 
'*  novo  a^quo  exeogitato  commento  juramenti 

*  yimdechnare,auteludere,  etjurans  tenetur  . 

*  sub  pcena  perjurii  implere  secundem  inten*  , 

*  tionem  deferentis  s'   both  which  are  heoct  ^ 
.50  - 
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Eor  the  earl  being  bound  by  the  Tery  oath,  to 
swear  in  the  genuine  meaning,  withoat  any 
eradion,  he  has  sworn  so  as  he  has  evaded  every 
word,  there  being  not  one  word  to  which  it  can 
be  said  particolarly  he  is  bound,  as  is  said.  And 
it  is  undeniable,  that  be  has  not  sworn  in  the 
sense  of  the  makers  of  the  law,  but  in  his,  own 
sense,  whtch  is  perjury,  as  is  said.  And  con- 
•equeati^ly,  whate?er  sense  may  be  allowed  in 
ambiguous  cases,  yet  there  can  be  none  where 
the  paper  ^clearly  bears  generals :  and  where 
he  declares,  that  he  t^kes  it  in  liia  own  sense, 
his  majesty's  advocate  declares,  he  will  not 
Iwrden  himself,  that  copies  were  disperst, 
though  it  is  ceitain,  since  the  very  paoer  itself 
bv  the  giving  in  is  chargeable  with  all  that  is 
above  charged  upon  it. 


Sir  John  Dalrymple's  Defence  and  PleI  for 
the  Earl  of  Argyle,  by  way  of  Reply  upon 
the  King's  Advocate. 

Sir  John  Dalrymple  replies  for  the  pannel, 
That  since  the  solicl  grounds  of  law  adduced 
in  the  defences  have  received  no  particular 
Answers,  in  relation  to  the  common  consent  of 
all  casuists,  viz.  That  a  party  who  takes  an 
oath  is  bound  in  oonscience  to  clear  and  pro- 
pose the  terms  and  sense  in  which  he  does  un- 
derstand the  oath :  nor  in  relatbn  to  the  several 
ground^  adduced  concerning  the  legal  and  ra- 
tional interpretation  of  dubious  clauses.  And 
since  these  have  received  no  answers,  the 
grounds  are  not  to  be  repeated :  but  the  proc- 
tors for  the  pannel  do  larther  insist  on  these 
defences. 

It  is  not  alledged,  that  any  explanation  was 
given  in  by  the  patmel  to  any  person,  or  any 
copy  spread,  before  the  pannel  did  take  the  Test 
in  council :  so  that  it  cannot  be  pretended,  that 
the  itiany  scruples  that  have  been  moved  con- 
cerning the  teat,  did  arise  from  the  pannel's 
explicatioa:  but  on  the  contrary,  all  the  ob- 
jections that  are  answered,  and  obviated  in  the 
pannel's  expUcation,  were  not  only  privately 
muttered,  or  were  the  thoughts  of  smgle  or  il- 
literate persons,  but  they  were  the  difficulties 
proposed  by  synods  and  presbyteries,  long  he^ve 
the  pannel  came  from  home,  or  was  required  to 
take  the  test :  so  that  the  general  terms  o(  the 
aotsof  parliament  founded  upoii  in  the  libel  .are 
not  applicaMe  to  this  case :  for  as  these  laws, 
in  relation  to  leasing-makers,  are  only  relative 
to  atrocious  wil^l  insinuations,  or  misconstruc- 
tions, of  his  myebty'S'person  or  governm^it,  or 
the  open  depraving  of  his  laws,  so  the  re- 
strictive clause,  whereby  sedition  or  miscon- 
structions may  be  moved,  raised,  or  engendered 
betwixt  his  majesty  and  his  leiges,  cannot  he 
appUed  to  this  case,  where  all  these  apprehen- 
sions and  scruples  were  on  foot,  and  agitated 
long  before  the  pannel's  explanation. 

As  it  cannot  be  pretended,  that  any  new  dust 
.'*Va8  raised  by  the  pannel's  explanation,  so  it  is  , 
pOBittvely  offered  to  be  proved,  that  there  is  not 
one  wora  contained  in  wis  explanation,  but  that 
eithertbese  individual  words,  or  much  worse, 
hsdbeen  pqhKcly  prspoiedy  aiul  vsHMtim  read 


in  osimciU  without  the  leaat  diseomBgnaaiiy 
or  the  least  objectios  made  by  any.  memlMr  of 
the  council.  And  where  a  wnting,  eg  propamio 
read  in  so  high  a  ecMirt,  was  oniveraalW  agreed 
u{ioii,  without  the  altention  of  a  sy  Uahls,  how 
can  it  be  pretended,  that  any  person  thereafien 
using  the  said  individual  terms  in  sny  exula-^ 
nation,  and  far  easier  terms,  that  they  snail 
incur  the  high  and  infamous  crimes  linelkd  ? 
and  the  question  is  not  here,  whether  the  noon* 
cil  was  a  proper  judicature  to  have  proposed,  or 
imposed  a  sense,  or  allowed  any  explanation  of 
the  Test  to  be  published ;  but  that  is  imposoUo 
that  a  sense  they  allowed,  or  beiog  publiAy 
read  before  them,  and  which  the  king  s  sdio- 
cate  did  not  oontroul,  that  this  should  impart 
treason,  or  any  crime :  and  though  the  paa» 
nel's  advocate  will  not  puisoe  or  follow  the 
reply  that  has  been  made  to  this  point,  yet  ocr« 
tamly  no  man  of  sober  sense  will  iXank  that  it 
is  fit  to  insinuate,  that  so  high  €  judicstwrs 
might  have  authorised  or  acquiesced  in  sucli 
explanations  as  the  leiges  thereafter  shoidd  be 
entrapped  to  have  used. 

If  the  pannel  hadofficioudy  or  nltroneooilY 
offered  a  sense  or  explanation  of  his  majesty^ 
laws,  which  the  laws  themselves  oould  not  have 
borne,  it  might  iustly  have  been  alledged^  that 
he  was  extra  ordinero,  and  meddling  in  a  mat« 
t&c  he  was  not  concerned  in,  but  where  the 
act  of  council  did  enjoin,  and  he  was  reqnirad 
and  cited  to  that  effect^  it  could  neither  be  con- 
structed as  ostentation,  or  to  move  or  enoooraffo 
scruples,  or  resistance,  but  it  was  sbsolutdy 
necessary,  either  for  to  have  reliised  the  test,  or 
else  to  have  declared  what  he  thooghito  be 
the  true  and  genuine  meaning  of  it.  And  there 
being  so  many  ol^ections  piwlidy  moved  md 
known,  his  explanation  was  noihmg  else  bat  tn 
clear,  that  he  did  not. took  upon  tnoe  acmi^ni 
and  objections^  moved  by  others,  as  wdi 
founded  and  rational  in  themselvsa ;  and  thfvs- 
tore  he  was  able  to  take  the  Teat  m  that  senie 
the  council  had  heard  or  allowed.  And  il 
is  not  controverted,  that  the  fsnse  ci  the 
legislator  is  the  genuine  ssnse  both  of 
laws  and  oaths ':  and  if  a  poson  ware  only  in- 
terpreting the  meaning  of  either  a  law  or  an 
oatn  imposed,  he  should  deprave  or  ndaeoo* 
struct  the  law  and  oath,  if  he  rendered  it  wit-, 
tingly  and  wilMufflyin  terms  inoonsisteni  with 
the  meaning  of  the  imposer :  but  there  is  a 
great  difference  betwixt  taking  of  oatba,  and  inw 
terpreting  oaths ;  for  when  a  man  oomes 
to  take  an  oath,  except  his  particular  aenae  did 
agree  with  the  genuine  meaoittgof  the  impoaar, 
he  cannot  take  that  oath,  though  he  may  very 
weU  interpret  and  decfaire  what  m  the  senas  of 
the  legislator,  which  he  mav  know,  end  yet 
perhaps  not  be  able  to  take  the  oath. 

And  therefore  when  there  is  any  doubtfnl* 
ness  in  an  oath,  and  a  party  is  bonsd  to  take  il^ 
if  then  he  gives  in  an  expiksalion  of  the  senae 
which  be  in  his  privste  judgment  doth  eppre- 
hend  to  be  the  genuine  meaning,  if  that  pri- 
vate sense  be  disconform  to  tte  legislator's  . 
senM  in    the  oath,  then  the  impsisr  sf 


V 


PBS] 


STATE  TRIALS,  S3  Chakibs 


tiie  oath,  or  be  tiiat  htu  power  to  offer  it  to  the 
party,  if  he  consider  the  party's  sense  discos- 
ibnn,  he  ought  to  reject  the  oath,  as  not  ful- 
Ifiliing  the  intent  of  the  hiw  imposing  it 

But  it  is  impossible  to  state  that  as  a  crime, 
that  a  party  should  neither  Mieve  what  is  pro- 
.poaed  in  the  oath,  nor  be  able  to  take  it ;  and 
lie  can  run  no  faiiher  hazard,  bat  the  penalty 
imposed  np(/n  the  refuser.  And  therefore  in 
all  oaths  there  mast  be  a  concourfie  both  of  the 
aense  imposed  by  authority,  and  of  the  private 
sense,  judgment,  or  conscience  of 'the  party. 
And  therefore  if  a  party  should  take  an  oath  m 
the  sense  proposed  by  authority  contrary  to 
his  own  sense,  he  were  perjurra  :  hereby  it  is 
eridentthat  the  sense  of  authority  is  not  suffi- 
cient, without  the  acquiescence  and  consent  of  the 
prirate  person.  Ana  therefore  it  is  very  strange 
why  that  part  of  the  pannd's  explanation 
ahoald  be  cnalleneed-,  that  ne  takes  it  in  his  own 
sense,  the  posterior  words  making  it  as  plain  as 
the  light,  tnat  that  sense  of  his  own  is  not  what 
he  pleases  to  make  of  the  oath,  for  it  bears  ex- 
pressly, that  no  body  can  explain  it  but  for  him- 
self, and  reconcile  it  as  it  is  genuine,  and  agrees 
In  it's  own  sense :  so  that  were  must  be  a  re- 
conciliation betuixt  his  own  sense  and  the  ge- 
nuine sense,  which  upon  all  hands  Is  acknow- 
ledged to  he  the  sense  of  authority.  And  if 
the  pannel  had  been  of  these  lax  and  debauched 
prindples,  that  he  miffht  have  evaded  the 
meanmg  and  energy  of  Uie  oath,  by  imposing 
upon  it  what  sense  he  pleased,  certainly  he 
would  have  contented  himself  in  the  general 
Tefiose  of  equivocation,  or  mental  reservation, 
and  he  would  never  have  exposed  his  sense  to 
the  workl,  in  which  he  took  this  oath,  whereby 
lie  became  absolutely  fixed  and  determined  to 
the  oath,  in  thatparticular  sense, and  so  had  no 
latitude  of  shufffing  off  the  energy  or  obliga- 
tion of  the  oath  :  and  it  is  likewise  acknow- 
ledged, that  the  cases  alledgd  in  the  reply  are 
true,^  vis.  that  the  person  is  guilty  of  ner)ury, 
*  si  aliquo  no?o  commento'  he  would  elude  his 
oath,  or  who  doth  not  fulfil  the  oath  in  the 
flense  of  the  imposer.  But  that  does  not  con- 
cern this  case  :  for  in  the  foresaid  citation,  a 
person,  after  he  has  taken  an  oath,  finding  out 
■ome  new  conceit  to  elude  it,  he  is  perjured  : 
hut  in  this  case,  the  pannel  did  at  and  before 
his  taking  the  Test,  declare  the  terms,  in  which 
he  understood  it ;  so  that  this  was  not  «  novo 
aliquo  commento^  to  elude  it.  And  the  other 
case,  where  a  party  takes  it  in  the  sense  of 
Authority,  but  has  some  subterfuge,  or  conceal- 
ed explanation,  it  is  acknowledged  to  be  peijury . 
But  in  this  case  there  was  no  concealed  ex- 
planation ;  but  it  was  puhlicly  expressed,  and  an 
explanation  given,  which  the  pannel  designed, 
and  understood  as  the  meaning  of  authority, 
«id  had  ground  to  believe  he  was  not  mistaken 
■inoe  upon  that  explanation  he  was  received 
and  allowed  to  sit  and  vote  in  council. 

And  as  to  that  part  of  the  reply,  that  e^- 
]^ain8  the  treason  there  can  be  no  treason  in 
the  pannePs  case,  because  the  expreas  act  of 
puliaaientfouiMlediupoi^  doiii  rewta  oslyto 
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the  constitution  of  the  parliament :  and  I  am 
sure  his  majesty's  advocate  cannot  subsume 
in  these  terms  :  and  therefore  in  the  reply  he 
recurs  to  the  general  grounds  of  the  law,  that 
the  usurping  of  his  majesty's  authority,  in 
making  a  part  of  the  law,  and  to  make  altera- 
tions in  general,  and  without  the  king,  are  high 
and  treasonable  words  or  designs,  and  such  as 
the  party  jplcases,  and  such  designs  as  have 
been  pracdscd  in  the  late  times.  And  that  even 
the  adjection  of  fair  and  safe  words,  as  in  the 
covenant,  does  not  secure  fnim  treasonable  de- 
signs ;  and  that  it  was  so  found  in  Balmerino'a 
case,  though  it  bear  a  fair  narrative  of  an 
bumble  supplication. 

It  is  replied,  that  the  usurpation  of  making 
of  laws  is  undoubtedly  treasonable,  but  no 
such  thing  can  be  pretended  or  subnumed  in 
this  case :  for  albeit  the  pannel  declares  hia 
explanation  to  be  a  part  of  his  oath,  yet  he 
never  meaned  to  impose  it  as  a  part  of  the  law, 
or  that  this  explanation  should  be  a  thing  dis- 
tinct, or  a  separate  part  even  of  his  oaw,  for 
his  explanation  bein^  exegetic  of  the  several 
parts  6f  the  oath,  it  is  no  distinct  thing  from 
the  oath,  but  declared  to  be  a  part  of  the  oath 
de  natura  reL  And  it  was  never  pretended , 
that  he  that  alledffed  any  thin^  to  be  de  na^ 
tura  rei,  did  say,  £at  that  was  distinct  and  se- 
parate, which  were  a  contradiction.  And 
therefore  the  aigument  is  retorted,  the  pannel 
having  declared,  this  explanation  was,  de  nu' 
tura  rei,  implied  iu  the  oath,  he  necessarily 
made  this  explanation  no  uddition  or  extention 
of  the  oath.  So  that  for  all  this  explanation, 
the  oath  is  neither  broader  nor  longer  than  it 
was. 

And  as  to  these  words,  '  I  do  not  mean  Uk 
'  bind  up  myself  in  my  station,  and  in  a  lawful 
'  way  to  wish  and  endeavour  any  alteralion  1 
*  think  to  the  advantage  of  church  or  state, 
'  not  repugnant  to  the  Protestant  Religion, 
'  and  my  loyalty.*  It  is  a  strange  thing  how 
this  clause  can  Be  drawn  in  question,  as  trea- 
sonable, when  it  may  with  better  rea&on  be  al- 
ledged,  that  there  is  no  good  suliject  but  ia 
bound  to  say  it.  And  albat  the  words  to  *  en- 
deavour in  my  station  ;'  be  words  contained  in 
the  covenant,yetthat  is  no  reason  why  two  worda 
in  ihe  covenant  may  not  be  made  use  of  iu 
another  very  good  and  loyal  sense.  And  thero 
is  no  man  that  shall  have  the  honour  either  to 
be  entrusted  by  his  ip^esty  iu  his  council,  or 
any  other  judicature,  or  to  be  a  member  of 
parliament,  but  he  is  bound  by  his  loyalty  to 
say  the  same  thing.  And  there  was  never  a. 
clause  more  cautiously  exprest ;  for  the  worda 
run,  *  to  endeavour  any  alteration  I  shall  think 
'  to  the  advantage  of  church  and  state.'  And 
thoujg^h  that  was  sufficient,  yet  the  clause  is  so 
cautiously  conceived,  that  it  contains  another 
restriction,  *  not  repugnant  to  religion  and  hia 
'  loyalty.'  So  that  except  it  could  be  alled^ed, 
that  a  man  by  lawful  means,  to  the  advantagt 
of  church  and  state,  consistent  with  bis  reli^;ioo 
and  loyalty,  could  make  treasonable  alterationf , 
and  I0?a«iona  upon  the  govarmoeat  a&d  no- 
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narcby,  which  are  the  highest  contradictions 
ifhagiimble,  there  can  be  nothing  against  tHe 
pannel.  And  albeit  the  clause,  *  any  alterations,'  "^ 
might,  without  the  restrictions  and  qualifica- 
tions foresaid,  be  generally  extended,  yet  the 
preceding  words  of  *  lawful  way,'  and  the  ra- 
tional interjiretation  of  the  (emission  of  words, 
especially  before  a  solemn  judicatory,  leaves 
no  place  or  shadow  to  doubt,  that  these  alter- 
ations were  no  fundamental  or  treasonable  al- 
terations, but' such  as  the  frailty  of  human 
affairs    and  constitutions,   and  vicissitude  of 
things  and  circumstances,  do  constantly  require 
in  the  most  exact  constitutions  under  Heaven. 
And  the  clause  does  not  so  much  as  import, 
that  there  is  a  present  necessity  of  alteration, 
but  it  was  a  necessary  and  rational  prospect, 
tliat  albeit  at  present  all  things  under  Heaven 
had  been  done  to  secure  the  religion  and  go- 
Ternment,  yet  there  might  occur  cases  that 
would  require  new  helps,  alterations,  and  re- 
medies.   And  it  is  not  pretended  in  this  case 
for  the  pannel,  that  he  desires  to  alleviate,  or 
take  off  words  truly  treasonable,  or  having  an 
ill  design,  by  the  mixing  of  fair  and  safe,  du- 
tifVil  and  submissive  expressions,  which  indeed 
«re  i>rotesiations  contruria  facto.    For  there  is 
nothing  in  his  explanation,  that  either  in  his 
dteign,  or  in  the  words  themselves,  being  ra- 
tionally and  naturally  ]uter{)reted,  can  mfer 
the  crimes  libelled,  or  any  of  them.     And  the 
pannel's  known  principles  and  known  prac- 
tices, do  not  only  clear  that  loyalty  that  he  has 
profest  before  the  |ordd  of  justiciary,  and  in-' 
fftructcd   by   unquestionable   documents,    bpt 
they  put  him  fkr  from  the  suspicion  of  these 
dsmnable  principles  related  in   the  reply,  of 
which  the  whole  tract  of  bis  life  hath  been  an 
cnth^  eridefice  of  his  abhorrency  and  detes- 
tatioD.    And' in  the  last  place,  it  ih  thought 
strange,  why  that  should  be  represented  as  an 
affront  or  disgrace  t»  the  government,  that  the 
parliament  imposed  a  Test  which  the  pannel 
IS  not  able  to  take  simply.     And  it  is  not  pr^» 
tended,  that  he  hath  defamed,  \t  ritten  or  spoken 
against  the  Test  itself,  or  for  the  inconveni- 
ence of  it ;  but  only  that  he  hath  not  been 
able  to  see  the  good  ground  upon  which  it  may 
he  simply  taken.    And  this  were  to  condemn 
him  for  want  of  sight  or  sense,  when  the  law 
hath  punished  no  man  for  not  taking  the  Test, 
but  only  turned  him  out  of  the  government. 
Audit  is  as  strange  an  inference^  that  because 
the  pannel  declares,  be  believes  the  parliament 
meaned  no .  contradiction,  and  wouki  take  the 
Test,  in  as  Ihr  as  it  is  consistent,  that  therefore 
he  said,  the   parliament   imposed  contradic- 
tions :  which  is  so  far  fcom  a  rational  induction, 
that  the  contradiction  of  these  subsumptions, 
in  all  congruity  of  language  and  sense,  is 
necessarily  true.     And  therefore  the  last  part 
«>f  that  clause,  *  in  so  far  as  it  is  consistent,'  is  a 
•  conseqoence  inferred  upon  the  former,  viz.  I 
-  belrcre  the  parliament  designed  to  imfmse  no 
contradictions :  Ei|;o,  I  take  the  Test  as  con- 
■fatent,  and  in  so  far  as  it  must  lie  consistent, 
if  the  parliament  did  not  impose  contradictions, 


as  certainly  they  have  not ;  and  to  oonvui 
the  world,  that  m  this  seoae  this  explanation  is 

receivable,  it  was  proposed  in  council,  and  al- 
lowed, and  therefore  without  the  highest  re- 
flection it  cannot  now  be  quarrelied. 

Sir  George  Lockhart's  Second  Plea  for  the 
Earl  of  Argyle,  byway  of  R^ply  upon 
the  King's  Advocate. 

Sir  George  Lockhart  duplies,  that  the  der 
fender  repeats.and  oppones  his  fonner  defences, 
which  are  no  ways  elided,  nor  satisfied  by  the 
reply  made  by  his  majesty's  advocate.  And 
although  it  be  easy  for  the  king's^advocat^ 
out  of  his  zeal,  to  pretend  and  argue  crimes  cf 
the  highest  nature  upon  inferences  and  con- 
sequences, neither  consistent  with  the  pannel's 
design,  nor  with  his  words  and  expressions  ; 
yet  there  cannot  be  a  more  dangerous  founda- 
tion laid,  for  the  security  and  mterest  of  the 
government,  and  the  security  and  protection  of 
the  subjects,  than  that  crimes  should  be  in- 
ferred but  firom  clear,  evident,  and  express 
laws,  and  plain,  palpable  contravention  of  these 
laws :  it  being  both  agunst  the  laws  of  God 
and  man,  tiiat  a  man  should  be  made  an  <^* 
fender  for  a  word,  and  eapecially  for  expresr 
sions  which,  according  to  senae  and  reason^ 
and  considering  the  time  and  place  where  they 
were  spoken  by  the  pannel,  viz.  as  a  membt^ 
of  his  miyesty's  privy -council,  and  in  preienee 
of  his  royal  highness  and  the  members  of 
council,. and  when  required  to  take  tlie  Tes^ 
were  safe  and  innocent :  and  it  were  against 
all  law  and  reason*  to  suppose  that  the  pannel 
either  did,  or  designed  to  do  any  thing  which 
may,  or  did  import  the  crimes  libelled  against 
him.  And  whereas  it  is  pretended,  that  die 
oath  required  and  imposed  by  act  of  parlia- 
ment was  for  the  security  of  the  ^vemment  ; 
and  that  the  pannel,  by  his  exphcatbn,  does 
e\  ade  the  oath,  by  taking  it  only  so  fur  as  it  is 
consistent  with  the  Protestant  Religion,  and 
his  own  loyalty,  whereof  he  was  judge.  It  is 
aiiswered,  that  the  pretence  js  most  unwar- 
rantable, and  the  security  of  his  miyesty 's  go- 
vei-nment  is  not  at  all  endangered  (as  God 
forbid  it  should)  though  the  pannel,  uid  a 
thousand  more,  had  simply  refused  the  Test,  or 
had  taken  it  in  a  sense  which  does  not  satisfy 
the  law  ;  it  being  competent  to  public  authori^ 
to  consider,  whether  the  panners  oath,  in  the 
terms  of  the  explication  ^vherein  he  did  take  it, 
does  satisfy  the  act  of  parliament  or  not ;  ana 
if  not,  there  can  be  no  rational  consilience  inr 
ferred  thereupon,  but  that  be  is  holden  as  a  re-> 
fuser.of  the  oath,  and  liable  to  the  certification 
of  the  act  of  parliament,  of  not  assuming  an^ 
continuing  in  any  public  jtrust :  and  no  more 
was  intended  or  designed  by  the  act  of  par- 
lian)ent  itself,  than  strictly  to  make  the  oatn  i^ 
the  true  and  genuine  sense  and  meaning  of 
the  pariiameut,  an  indisfftnsable  qualificatioQ 
of  persons  admitted  to  public  trust :  so .  t^  it 
is  not  at  all  material  to  dispute,  whether  th^ 
pannel's  explication  can  be  looked  uoon  jks  s 
full  satisfaction  of  the  act,  which  whether  it 
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■hould  or  not,  it  can  import  no  crime  against 
him,  it  not  beii}g  consiateDt  widi  sense  and 
reason,  that  a  person  wiio  absolutelv  rei'useth 
the  Test,  upon  the  scrupuloeity  of  fiis  consci- 
ence, albeit  ne  be  not  capble  of  public  trust, 
should  be,  not^ithstandint^,  looked  upon  as 
guilty  of  no  crime  :  and  vet  another  who  was 
willing  to  go  a  greater  length,  albeit  he  did 
demur  and  scruple  as  to  the  full  length,  that 
he  should  be  reputed  criminal  and  gmlty  of  a 
crime. 

II.  The  pannel  repeats,  and  conjoins  with 
this  the  pounds  abf)ve-mentioned,  contained 
in  his  defences,  riz.  That  neither  the  crimes 
Lbelled,  nor  any  other  crime  were  eyer  pre- 
tended or  made  use  of  against  any  others, 
who  did  spread  abroad  ohjectious  of  an  high 
nature,  which  yet  were  so  favourably  looked 
upon,  as  to  l>e  construed  only  to  proceed 
from  scrupulosity  of  conscience,  as  uso  the 
•atis&ction  endeavoured,  is  in  such  terms, 
and  by  such  condescensions,  as  do  take  in 
and  justiiy  the  whole  terms  of  the  explieation 
libelled.  ^ 

It  is  of  great  moment,  and  wheraof  the  lords 
of  justiciary  are  desired  to  take  special  notice, 
both  for  clearing  the  absolute  innocence  of  the 
pannel's  meaning  and  intention,  and  to  take 
off  all  possible  misconstruction  that  can  be 
wrested  or  detorted  from  the  tenor  and  ex- 
pressions of  the  libelled  explication,  that  the 
pannel  was  put  to,  and  required  to  take  the 
oath,  before  tne  lords  of  his  majesty  ^s  privy- 
'council  did  uass  and  publish  their  proclamation 
explaining  the  oath,  and  declaring  the  genuine 
tense  ana  meaning  thereof,  namely,  that  it  did 
not  tie  to  the  whole  articles  of  the  Confession 
of  Faith,  ratified  by  act  of  parliament,  James 
6',  and  whiqh,  as  to  several  articles  thereof,  had 
occasioned  the  scniples  and  difficulties,  and  al- 
hedged  inconsistency  and  contradiction  betwixt 
the  last  part  of  the  oath  and  the  said  confession, 
and  betwixt  some  of  these  articles,  and  the 
current  of  the  Protestant  doctrine,  received  and 
contained  in  the  synta^fmse  of  the  Protestant 
confessions.  And  thererore  if  the  pannel  at  that 
time  did  think  fit,  for  the  clearing  and  exonera- 
tion of  his  own  conscience,  to  use  the  expres- 
sions in  the  expUcation  libelled,  and  yet  with 
so  much  duty  and  confidence  of  the  parlia- 
ment's justice,  as  to  their  meaning  and  intcn- 
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believe  all,  or  any  of  the  crimes  ISielkd,  sfaouM 
be  in  the  least  inferred  from  all,  or  any  of  the 
expressions  contained  in  'the  said  explication  ? 
But  that  on  the  contrary  it  was  a  warrantable 
allowance,  and  Christian  practice,  condemned 
by  the  law  and  custom  of  no  nation,  that  having* 
scruples  in  the  matter  of  an  oath  which  should 
be  taken  in  truth,  juilguient,  and  righteousness, 
and  upon  full  deliberation,  and  W\\h  a  full  as- 
surance and  sincerity  of  mind,  that  he  did 
plainly,  openly,  and  clearly  declare  the  sense 
in  which  ne  was  willing  to  take  it.;  and  if  au- 
thority did  allow  it  as  the  genuine  sense  of  the 
oath,  the  pannel  to  be  holden  as  a  taker  of  the 
oath :  And  if  upon  farther  consideration,  au- 
thority think  not,  that  habetur  pro  recusante^ 
and  a  refuser  of  the  oath,  but  no  ways  to  be 
looked  upon  as  a  criminal  or 'guilty  peison. 

And  the  pannel  re|>eats  andconjoins  with  this 
point  of  reply,  that  point  in  his  defence  where* 
by  be  positively  offers  to  prove,  1.  That  hie 
explication,  and  the  sense  wherein  he  took  the 
oath,  was  heard,  and  publicly  given  and  re- 
ceived in  council,  and  the  pannel  thereafter 
allowed»to  take  his  place,  and  sit  and  vote  ia . 
that  Sederunt. 

The  pannel  also  offers  positively  to  provBt 
That  the  tenor  and  terms  of  his  sense  and  ex- 
pUcation wherein  he  did  take  the  oath,  is  ooi^ 
tained  in  that  solid,  learned,  and  pious  Vindica- 
tion, written  by  the  bishop  of  Edinburgh^  ia 
answer  to  the  objections  and  alledged  inconsia- 
tencies  and  contradictions  in  the  oath,  and 
which  Vindication  was  publicly,  read  in  council, 
and  so  far  approved,  tliat  it  was  allowed  to  be 
printed  and  published,  and  was  accordingly  dis- 
persed and  spread  abroad.  And  it  is  not  of  the 
least  import,  that  the  proclamation  of  the  lords 
of  privy-council,  although  he  does  only  allow 
the  same  to  be  taken  by  the  clergy,  yet  at  the 
same  time  they  expressly  declare  the  genuine 
sense  and  meaning  of  the  parUament  not  to 
comprehend  the  whole  articles  of  the  Confes- 
sion, which  was  not  cleared  before  the  pannel'i 
taking  his  oath. 

And  whereas  it  is  pretended,  That  the  acts 
of  parliament  libelled  ufion,  against  leasiDK^ 
makers,  depravers  of  his  majesty's  laws,  do 
obtain  and  take  place,  where- ever  there  are  any 
words  or  expressions  that  have  a  tendency  in 
tliemselves,  or  by  a  natural  consequence,  and 
rational  inferen(;es,  to  reflect  upon  the  govcm- 


tion,  '  that  the  parliament  never  intended  to  im- 
pose contradictory  oaths;' and  that  he 'did  take    ment,  or  misconstrue  his  majesty's  proceed- 

*  it  so  far  a&.it  was  consistent « ith  itself,  and  the    ings ;  and  that  the  explication  libelled  is  such, 

*  Protestant  religion,'  not  knowing  then,  whe-  and  that  it  was  found  so  in  the  case  of  Bal- 
ther  the  whole  confession  was  to  he  reputed  a  merino,  albeit  it  was  drawn  up  by  way  of 
part  of  the  oath,  and  doubting  thereanent;  and  j  humble  petition  and  address  to  bis  majesty, 
which  the  lords  of  his  majesty's  privy -council  and  nith  great  protestations  and  expressions  of 
and  his  saci^  majesty  by  his  approbation  ■  loyalt;y'.  It  is  answered,  the  acts  of  parlia- 
since,  have  thought  a  difficulty  of  so  great    ment  libelled  upon  are  oppoiied,  and  the  4dd 

niOQient*     as     it    Wi**"     ^*     *''  '^''^"■*  *V>a  anmA  k.*-  »    >    «#**     noi>     Q    lumAC  f\     nnfl  ^Ka  4ttVidv  a/«ta    mnlrinflP 

public  proclamati 

that  any  judicatory , ^._      ,  .         ^       . 

ceeds  upon  the  solid  grounds  of  law  and  reason,  jrdged  be  |  ei*versc  and  hcentious  speeches,  e^r 
and  who  (it  cannot  be  doubted)  will  have  a  just  j  nutura  sua  probrow  and  reproachful,  ^nd  spokie 
regard  to  the  intrinsic  principles  of  justice,  1  animo  de/atnandi,  and  which  could  not  receive 
and  to  all  men's  security,  that  they  can  now  j  an)^  other  rational  constructiony  which  cawot 


939]    STATE  TRIALS,  33  Charles  II.  l6SI .•^TVurf  o^ ike  Earl  ef  Argyh,   l944 


So  the  least  be  applkd  to,  or  subsumed  upon  tbe 
worde,  or  ezpbcalion  given  in  by  the  pan- 
tiel.  And  law  and  reason  nerer  inters  nor  pre- 
Bomes  a  crime,  where  the  thing  is  capable  of  a 
iair  and  rational  construction,  and  where  it  was 
'^fonepalam  and  publicly,  and  in  pixssenoe  of  his 
majesty's  hi^h  commissioner,  and  lords  of  his 
«naiesty's  priyy-counsel,  whereof  the  pannel 
had  the  honour  to  be  a  member,  persons  com- 
mittiDg  and  designing  to  commit  crimes  mak- 
ing use  of  times  and  places,  and  companies  of 
another  nature,-on  whom  tlieir  suggestions  and 
insinuations  may  prevail.  But  it  is  a  violence 
to  tbe  common  reason  of  mankind,  to  pretend, 
that  a  person  of  the  pannePs  quality,  having 
the  honour  to  serve  his  miyesty  in  the  most 
eminent  capacities,  and  devoted  to  his  ma- 
jesty's interest  and  service,  beyond  the  strictest 
ties  of  duty  and  allegiance,  ^y  the  transcend- 
ant  favours  he  had  received,  that  the  pannel 
in  those  cii^umstances,  and  in  presence  of  Ins 
royal  his^hness  and  lords  of  privy-council, 
nhottld  design  to  declaim,  and  de  facto^  de- 
claim against  and  defame  his  majesty's  govern- 
ment: To  auppose  this  .is  absolutely  contra- 
dictory to  the  conunon  principles  and  practices 
of  law,  and  common  topics  of  reason. 

And  as  to  Balmerino^s  case,  it  is  answered, 
that  the  tords  of  justiciary  are  humbly  desired 
to  call  ibr  and  peruse  the  said  petition  and 
'books  of  adioumal,  which  was  certainly  a  de- 
ikmatory  libel  of  his  majesty's  father  of  blessed 
memory,  and  of  the  states  of  parliament  in  the 
highest  degree,  bearing  expressly,  that  there 
was  nothing  designed  but  an  innovation  of  the 
Protestant  religion,  and  the  subversion  and 
overturning  the  Uberties  and  privileges  of  the 
parliament,  and  the  constitutions  of  the  articles, 
And  other  thmgs  of  that  kind,  which  made 
'certainly  of  itself  a  most  rilhibKnis  and  exe- 
crable libel,  containing  tbe  highest  crimes  of 
•Treason  and  Perduel&on,  and  was  not  capable 
••f  any  good  sense  or  interpretation,  but  was 
•dbsohitelypemidons  and  destrqctive:  So  that 
it  is  in  vain  to  pretend,  that  the  said  libel  did 
osntain  prefaces  and  protestations  of  loyalty, 
Which  no  law  regards,  even  in  simplici  injuria 
€t  maUdicto^  tiioogh  committed  by  a  private 
person,  cum  pr^atiorie  ^Ivo  kan&re,  or  the 
like,  and  which  were  certainly  ridiculous  to 
•ustaib  in  a  Ubd  concerning  crimes  of  treason. 

And  whereas  it  is  pretended,  that  though 
odiers  were  guilty  of  these  crimes,  it  does  not 
tzcose  the  earl :  and  that  the  k>tds  of  privy 
counoU  camot  remit  crimes ;  and  the  n^i- 
^^■ce  of  the  king's  officers  cannot  prejudgehis 
mtewst.  It  is  answered,  The  pannel  is  very 
conadent,  that  neither  the  lords  of  his  majesty^ 
mivy-oouncil,  consisting  of  persons  of  eminent 
loyahy  and  judgment,  nor  his  majesty's  offi- 
cers, were  capable  of  any  such  escape  as  is 
^etended :  and  if  th»  tenor  of  tbe  pannePs  ex- 
plication did  in  the  least  hnport  ihe  high  and 
infamoas  crimes  4ibe&ed,  as  beyond  ti)  perad- 
tentuve  it  does  not,  it  were  strange,  how  the 
Mne bebg contamed in  the Ibresaid  Vindica-^ 
lit^  «idlhe.wfaol^  cfewes  tfaeraof  jnstiAed, 


that  this  should  have  been  k)oked  on  as  no 
crime,  and  allowed  to  be  publisbed.  And  the 
pannel  neither  does,  nor  needs  to  make  farther 
use  thereof,  but  to  convince  all  disinterested 
persons,  that  hb  explication  can  import  no 
crime. 

And  whereas  it  is  pretended,  that  the  crime 
of  treason  is  inferred  from  die  fondaroental 
laws  of  the  kingdom,  and  from  that  clause  of 
the  jiannel's  explication,  whereby  he  dedarea^ 
he  IS  not  bound  up  by  any  thing  in  this  oath 
not  to  endeavour  any  alteration  in  a  lawfiil 
wa^r :  which  being  an  indefinite  proposition,  is 
equipollent  to  an  universal,  ana  b  upon  the 
matter  ^coincident  with  a  clause  which  was  re- 
bellious in  its  consequences,  contained  in  the 
Solemn  League  and  Covenant.  It  is  answered, 
that  it  is  strange,  how  such  a  plain  and  inno- 
cent clause,  whereby,  beyond  all  question,  be 
does  express  no  more  than  was  naturally  im- 
ported m  the  oath  itsdf,  whether  exprestor 
not,  should  be  made  a  fonndarion  to  import 
the  crime  of  treason,  which  no  lawyer  ever  al- 
lowed, except  where  it  was  founded  upon  ex- 
press law  et  iuce  meridiana  cUtrior  ;  and  indeed 
if  such  stretches  and  inferences  can  make  men 
guilty  of  treason,  no  man  can  be  secure.  And 
the  words  in  the  pannel's  declaration  are  plain 
and  clear  (yet  wm  iunt  cavillanda)  and  impoK 
no  more,  bat  that,  in  his  station,  and  in  a  nw- 
ful  way,  and  consistent  with  the  Protestant  re- 
ligion and  his  loyalty,  he  mi^t  endeavour  any 
alteration  *to  the  advantage  ot  church  and  state* 
And  was  there  ever  any  loyal  or  rational  sub- 
ject, that  does,  or  can  doubt,  that  this  is  the 
natural  import  of  the  oath?  And  indeed  it  were 
a  strange  oath,  if  it  were  capable  of  another 
sense,  and  bong  designed  for  the  security  of 
the  government,  shouM  bmd  up  men's  hands 
^  concur  for  its  advantage.  And  how  was  it 
possible,  that  the  pannd,  or  any  other  in  the 
capacity  of  a  privy  counsellor,  or  a  member  of 
the  paniament,  would  have  satisfied  his  duty 
and  allegiance  in  other  terms?  And  whereas  it 
is  pretended,  that  there  was  the  like  case  in 
the  pi^etended  Lea^e  and  Covenant,  it  is  an- 
swered, the  assertion  is  evidently  a  mistake  ; 
and  though  it  were,  the  argument  is  altogether 
inconsequential :  for  tiiat  Lea^e  and  Covaiant 
was  treasonable  in  itself,  as  being  a  oombinatioB 
entered  into  without  his  majesty's  authority,aDd 
was  treasonable  in  the  giosses  that  were  put 
upon  it,  and  was  imposed  by  absolute  violence 
on  the  subjects  of  this  kingdom,  and  how  can 
the  pannel  be  in  the  least  supposed  to  have  had 
any  respect  to  the  said  League  and  Covenant, 
when  be  had  so  oflen  taken  the  declaration, 
disowning  and  renouncing  it,  as  an  unlawl'al 
and  sinral  oath,  and  concurred  in  the  manj 
excellent  laws  and  acts  of  parliament  made  hj 
his  majesty,  condemning  the  same  as  seditious 
and  treasonable  ?  And  whereas  it  b  pretended, 
that  the  pannel  b  guilty  of  perjuiy,  havii^i^ 
taken  the  oath  in  another  sense  than  was  con- 
sistent with  the  genuine  sense  of  the  parlm- 
flnent,  and  that  by  the  authority  cited,  he  doth 
commntQ  ^iudcre  jurompitumf  wbidi  oaglil 
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always  to  be  taken  ia  the  sense  of  ikim  thatim- 
poedb  the  oath :  It  is  answered,  the  pretence 
IS  mo^-groundless,  snd  perjury  neTer  was,  nor 
can  be  inferred,  but  by  the  Gommission,  or 
omission  of  something-  directly  oontrary  to  the 

*  oath.  And  altboug^fa  it  is  true,  that  where  an 
oath  is  taken,  witluMit  any  deolaralion  of  the 
express  sense  of  the  persons  who  take  it,  it 
obliges  iif 6  pema  perjuriiy  in  the  sense,  not  of 
the  taker,  but  of  the  imposer  of  the  oath,  be- 
cause expressing  no  sense,  law  and  reason  pre- 
sumes there  is  a  full  acquiescence  in  the  sense 
and  meaning  of  the  imposer  of  the  oath :  and 
then  if  an  oath  be  not  so  taken,  he  that  takes 
it  is  guilty  of  perjury.  Yet  there  was  never 
lawyer  nor  diyine,  Popish  or  Protestant,  but 
agree  in  this,  that  whatever  be  the  tenor  of  the 
oath,  if  before  the  taking  therecrf*,  the  party  in 
express  tenns  does  publicly  and  openly  declare 
the  sense  in  which  ne  takes  it,  it  is  impossible 
it  can  infer  the  crime  of  perjury  against  him  in 
any  other  sense,  this  not  being  conmientum 
excogitatum,  aiter  the  taking  of  tlie  oath.  And 
if  this  were  not  so,  4iow  is  it  possible,  in  sense 
and  reason,  &«t  erer  any  explication  or  sense 
could  solve  the  samples  of  a  man's  conscience  ? 
For  it  might  be  always  pretended,  that  not- 
withstanding of  the  express  sense  wlierein  he 
took  it,  he  should  be  guilty  of  perjury  from 
another  sense.  And  that  this  is  the  irrefn^a- 
ble  opinion  of  all  divines,  of  whatever  persua^ 
sion,  is  not  only  clear  from  the  authority  above- 
mentioned,  even  thoee  who  allow  of  reserved 
senses,  but  more  especially  by  the  universal 
suffrage  of  all  Protestant  divines,  who  though 
tliey  &  abominate  all  tbouffhts  of  subterfuges 
or  evasions,  after  taking  of  the  oath,  yet  tliey 
do  always  allow  and  advise,  for  the  safety  and 
security  of  a  doubtinfir  and  scrupulous  con- 
science, that  they  should  express  and  declare, 
before  the  taking  of  the  oath,  the  true  sense 
and  meaning  wherein  they  have  freedom  to 
take  it ;  and  for  which  Sanderson- de  Juramento 
is  cited.  Prelect.  6,  sect  lOj  page  75,  where 
bis  words  are,  *  sane  ut  into  jurandum  omnia 
*'  racte  fiant,  expeiKt  ot  de  verborum  sensu  inter 

*  omnes  partes  quamm  interest  liquido  constet, 

*  qood  veteribos  dictum,  liquido  jurare.*  -  And 
an  oath  bein^  one  of  the  highest  acts  of  devo- 
tion, containing  cuitum  lainay  there  is  nothing 
more  consonant  to  the  nature  of  all  oaths,  and 
to  that  candoBr,  ingennity,  and  christian  sim- 
plicity, which  all  law  and  religion  requires  in 
such  cases. 

The  King's  Advocate's  Third  Plea  against  the 

£arl  of  Argjrle. 

His  majesty's  advocate  oonoeifes  he  has  no- 
ting to  answer,  as  to  depraving,  leasing  maJt- 
ing,  and  misinterpreting,  &c.  save  tlmt  this 
oath  was  only  designed  to  exclude  recusants  : 
and  consequentlv  the  pannel  may  thereby  be 
debarred  from  his  offices,  but  not  made  guilty 
of  a  crime.  To  which  be  triplies ;  If  erer  the 
earl  had  shnply  refused,  that  Bad  been  true  ; 
but  tliat  did  not  all  excuse  from  defaming  the 
law,  foft  a  defamer  is  not  punished  for  refusing, 
bat  for  ficfagung. 


If  he  had  simply  refused,  the  govermnenf 
had  been  in  no  more  hazard  ;  but  if  men  wiU 
both  retain  their  places,  and  yet  take  the  same 
I  in  snch  words  as  secure  not  the  government,  it 
were  strange  to  think,  that  the  design  of  the  law 
being  to  secure  against  men's  possessing  who 
will  not  obey,  that  yet  it  should  allow  tbem  pos* 
session  who  do  not  obey.  Nor  is  the  refuser 
here  in  a  better  case  than  the  earl,  and  othei-s, 
who  offered  to  obey,  because  it  is  the  deem- 
ing the  law,  as  ridiculous  and  inconsistent  with 
that  Protestant  religion,  and  leasing-makiiig 
betwixt  the  king,  the  nobility,  and  the  people, 
the  misconstruing,  and  misrepresenting,  as  hath 
been  formerly  urj^ed,  that  puts  the  earl  in  a 
worse  con^Htion.  And  all  those  argoments 
might  as  well  be  urged  for  any  who  had  unoon- 
trovertedly  contravened  these  apts,  as  for  the 
pannel. 

Whereas  it  is  pretended,  that  the  kmg  emit- 
ted a  proclamation  to  satisfy  dissenters  ;  it  is 
answered,  that  the  proclamation  was  designed 
for  none  who  had  been  members  of  parliament, 
and  so  should  have  known  the  sense  ;  but  it 
was  designed  for  mere  ignorants,  not  for  such 
as  had  defamed  the  law,  which  is  still  hei^ 
charged  upon  the  pannel. 

As  to  the  article  of  treason,  it  is  conceived, 
that  it  is  unanswerably  founded  upon  the  com- 
mon-law, discharging  all  men  to  make  altera " 
tion  of  the  government  As  to  which  there 
needs  no  repress  statute,  that  being  the  very 
essence  of  government,  and  needing  >  no  laws, 
like  as  it  falls  positively  under  all  the  laws  that 
discharge  the  assuming  the  royal  or  legislative 
power :  for  to  alter  the  government  is  insepa<* 
rably  united  to  the  crown.  Like  as  the  sub- 
sumption  is  as  dear,  the  express  words  not 
bearing,  that  the  earl  reserves  to  himself  n 
power  to  propoeeto  his  majesty  any  alterations, 
or  to  concur  to  serve  his  majesty  in  making  al- 
terations, "but  owning  in  most  general  and  ar- 
bitrary terms,  to  wish  and  endeavour  any  ^ 
teration  he  sbaiild  think  fit  for  the  advantage 
of  church  or  state,  and  not  determining  any 
thin^  that  could  bind  him  otherwise  than  ac- 
cording to  his  own  pleasure :  For  the  word 
[lawful]  is  still  subjected  to  himself,  and  as 
subjoin^  to  it,  <  as  be  should  think  At,'  whidr 
governs  the  whose  proposition ;  and  in  that 
sense,  and  as  the  word  j  are  here  set  down,  the 
greatest  rebel  in  Scotland  will  subscribe  that 
explanation :  For  tliere  is  no  man  but  will  re^ 
stnct  himself  to  a  lawful  obedience,  providing 
he  be  judge  of  the  lawfulness.  And  seeing 
all  oaths  proposed  for  the  security  of  gpvcm- 
nsent  requires  a  certain  depending  upon  the  le- 
gislature, and  not  upon  the  taker,  it  is  impos- 
sible that  that  end  could  be  attained  by  anv 
qualification,  how  speci&l*  soever,  which  is^ 
made  to  depend  absolutely  upon  the  taker,  aivd 
not  upon  the  legislator.  And  we-  have  often 
seen  now  little  security  there  is  in  those  spe- 
cious words,  the  very  covenant  itself  having 
not  only  the  very  words  above-repeated,  but 
attesting  all  the  world  to  be  witnesses  to  their 
loyalty  aiBMlsiiioerity.    And  as  to  the  former 
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instanoes,  fiz.  rinng  in  arms,  or  opponng  ifae  | 
lawtul  successor,  there  is  no  coraianter  in 
Scotland,  but  will  say,  he  will  do  neither,  but 
in  a  lawiul  way,  and  in  his  station,  and  in  a 
way  consistent  with  his  lojrahy,  tor  a  man 
were  mad  to  say  otherwise :  But  yet  when 
they  eome  to  ezpiain  this,  they  will  only  do  it  as 
they  .think  fit,  and  will  be  judges  themselves ; 
«nd  then  will  tell  us,  that  defensive  arms  ai«  law- 
fiil,  and  that  no  popish  successor  should  succeed, 
nor  no  successor,  unless  he  subocribe  the  co¥e* 
nant.  Andwheieas  it  is  pretended,  that  no  dause 
in  the  testdoes  exclude  a  man  from  making  alte- 
rations; it  is  answered,  that  the  alterations 
which  die  Test  allows  are  none  at  all  but  in  su- 
bordination to  authority.  And  as  to  the  two 
points  above-mentioned,  it  excludes  all  ahera- 
lions  as.  to  these  points.  And  as  to  the  naak- 
ing  fundamental  alterations,  this  reserration 
allows  to  make  any  iteration,  and  consequent- 
ly fundamental  alterations ;  to  preclude  which 
libertinism,  tins  excellent  law  was  invented. 

\^  heneas  it  is  pretended,  that  the  pannd  de- 
signs not  to  add  any  thing  as  a  part  of  the  law, 
Init  as  a  part  of  his  oath,  it  is  duplied,  since  the 
oath  is  a  part  of  the  kiw,  whoever  adds  to  the 
oath,  adds  to  the  law. 

H  bereas  it  is  pretended,  that  the  crime  of 
perjury  cannot  be  inferred  here,  because  all 
cLvmes  allow,  that  the  taker  of  an  oath  is  still 
allowed  to  dedarein  what  sense  he  takes  the 
oath  ;  and  that  this  is  clear  from  l^derson, 
page  175.  U  is  triplied,  that  where  there  are 
tHO  dubious  sensjes,  lawyers  and  divines  allow, 
thai  the  taker  should  clear  himself,  which  of 
^e  two  he  take ;  which  is  very  just,  because 
to  which  soever  of  the  two  he  determines  him- 
•elf,  the  legislator  in  that  case  is  sure  of  him : 
But  here  it  is  not  pretended,  that  there  are  two 
flenses  ;  nor  does  the  pannel  declare  in  irhich 
€t  the  two  h^  takes  it,  or  in  what  clear  sense  at 
all  he  takes  it,  which  is  indeed  liquido  Jurare. 
But  here  the  pannel  neither  condescends,  what 
particular  clause  of  the  Test  is  unclear ;  nor 
after  he  has  condescended  upon  the  articles, 
does  he  oondesoend  upon  the  sense,  but  in  ge- 
neral mysterious  wonls,  where  he  can  neither 
be  followed  nor  found  out,  he  ouly  takes  it  in  s6 
&r  as  it  is  consistent  with  itself  and  the  pro- 
testant  religion ,  reserving  the  squaring  all  by  his 
own  loyalty,  as  he  did  in  the  bq^nning  declare, 
that  betook  in  his  own  sense  ;  by  which  ge- 
neral sense,  neither  is  the  government  secure 
of  any  thing  it  does  enjoin,  nor  could  he  be  pu- 
nished if  he  transgressed.  Nor  can  it  be  doubt- 
ed, but  ])erjury  may  be  inferred  by  any  equt- 
Tocal  or  evading  sense,  '  inter  juranduro,'  as 
veil  as  bv  brealung  an  oath  afterwards :  Which 
is  very  char  from  Sanderson,  page  158.  The 
words  whereof  are,  *  alterum  perjurii  genus 
*est  inter  jurandnm  detorqnarB  verba}'  and 
which  is  farther  clear  by  the  28th  page  ;  but 
•bove  all,  from  the  principles  of  reasoi^  and 
the  necessity  of  commerce  and  government: 
For  if  men  may  adhibit  such  eiosses,  even 
whilft  they  swear,  as  may  make  me  oath  use- 
Ifm,  whai  way  will  4ther  ipovenpaciil  pr  oom- 


mercc  be  maintained?  And  he  d^oeirea  aa 
nmch  that  deceives  in  swearing  tahis  verbis^ 
as  he  who  after  be  Ina  sworn  tdoea  break  tbe 
oath,  nay  and  more  too,  because  the  breakiDg' 
may  <»me  from  fiHgetf ulnos,  or  other  acci- 
dents: But  die  evuing  by  general  claoses, 
which  bind  no  man,  does  from  tbe  first  inalanoe 
originally  make  all  oaths  useless  and  dange- 
rous, and  that  this  interpretation  dodes  the 
oath  absolutely  is  very  i^ear  from  what  bath 
been  formerly  debated.  For  it  may  be  argued, 
that  the  earl  broke  tbe  oath  in  so  ftr  as  die 
first  dayheswears  the  oath,  which  bears  to  be 
without  any  evasion  (and  must  be  so,  notwith- 
standing ot  whatever  he  could  say:)  and  the 
next  day  he  gives  in  this  evasion,  which  is  a 
downright  violation  of  that  oadi  and  ioooosis- 
tent  wim  it  Nor  was  this  oath  forced,  but  vo- 
luntarily emitted  to  keep  his  own  pboes.  And 
it  was  tne  greater  crime  that  it  was  dpnein^tfae 
council,  bMinsethat  was  to  make  it  die  more 
public,  and  consequently  the  moie  to  naisre- 
present  the  government. 

After  this  debate,  -which,  according  to  die 
custom  of  the  court,  was  veAatim  dt^afe  by 
the  advocates  of  either  side,  and  written  by  the 
clerk,  and  so  took  up  much  time,  and  tbe 
court  having  sat  at  least  twelve  hours  without 
intermissk>n,  it  adjoomed  Aill  the  next  day, 
besne  Tuesday  the  13th  of  December  atttwo  of 
the  mock  in  the  afternoon  :  And  then  the  Eail 
bemg  again  broufffat  to  the  bar;  the  following 
Interioquutour  (mat  is  the  judgment  and  sen- 
tence) of  the  lords  of  justiciary,  on  the  fore- 
going debate,  was  leMl,  and  pronounoed  in 
open  cdnrt. 

Edinbdrgr,  December  1?,  1681. 

The  Interloqoutour  of  the  I^ords  of  Josticiaiy. 

The  lords,  jufctice-geoeral,  and  oommissioii- 
ers  of  the  justiciary,  having  considered  tbe 
Ubeland  debate,  they  sustain  the  defence  pro- 
poned for  die  earlof .  Argyle,  the  pannel,  in  re- 
lation to  the-  peijury  ImelM,  viz.  *  That  he 
'  emitted  this  explanatioo  at,  or  befbre  his 
« taking  the  Test,  first  before  his  royal  bigfaneM,: 
*  his  majesty's  high  commissioner,  andtheloroo 
*•  of  hb  mi^estv's  privy-council,'  relevant^  t^ 
elude  that  article  of^the  libel. 

The  lords  sustain  the  bbd,  as  being  fbonded 
upon  the  common-law,  aiidexpUcatiDiilibdled, 
aqd  upon  Act  130  Pari  8.  Jam^j},  to  infer  the 
pain  of  Treason, 

They  likewise  sustain  the  libel,  as  founded, 
upon'the  10th  Act,  Perl.  10  James  fi,  toinfer 
the  pain  of  death,  and  likewise  sustain  that 
psrt  of  the  libel  anent  'Leaaing-mduog,  and 
Leaaing^teQing,  to  infer  the  narticnlar  paum 
mentioned  in  rae  aereral  acts  noeUed. 

And  r^  the  whole  other  defences,  daplies, 
and  quadriqplies,  and  remit  tbe  libel,  with  the 
defences  anent  the  peijury,  to  the  knowledge 
of  an  assize. 

Thereafterthe  assize, 
constitute  and  sworn,  viz. 

it  yf .  d^  AaBizeiB.<:-:JIIeiqnts  MoBtroie 
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rmd  in  open  coari  of  this  te- 


£.  ot'  MiddklouD,  £.  of  Airlie,  E.  of  P«*rtb,  I  which 
P.  C.  £.  of  Dulhpusie,  £.  Roxbur^,  P.  C,  I  nour. 
£.  Dumfries^  £.  lioliihgow,  P.    C.  lord  of 
Liadoors,  lord  Sinclare,  lord  BruntiduMl,  laiH 
of   Goslboni,    luird  of  Claverhoosef  laini  itf* 
Bulnarnoou,  laird  of  Park  Gordon. 

His  luaiest^  's advocate  adduced  four withesses 
to  ^rove  iiic  points  of  the  Indictment,  remitled  to 
the  kuowledo^e  of  tiie  assize,  viz.  John  Dram- 
niond  of  Luodie,  then  governor  of  the  castle  of 
Kdiiiburgh,  now  treasurer-depute,  sir  William 
i'at(enM>u,  and  Mr.  Patrick  Menzi^s,  clerks  of 
tlie  privy  council,  and  H.  Stevenson,  their 
under  clerk  :  who  deponed,  That  on  the  4th  of 
November,  the  £arl  did  give  in  an  unsubscribed 
explanation  of  the  Test,  whk^h  he  refused  to 
sJiTQ ;  one  of  the  witnesses  adding,   that   he 
Leurd  hiui  make  the  same  explanation  the  day 
beibre  in  coum^l,  and  that  it  was  there  acceptedf. 

Then  his  majesty's  advocate  asked,  it'  the 
earl  woukL  make  use  of  hia  exculpation  for 
eliding  the  perjury  libelled,  to  wit,  that  he  had 
emitt^  the  same  explanation  before  taking  the 
Test,  in  presence  of  his  royaL  highness  and  the 
council.  To  which  the  earl  ans^vered,  that, 
seeing  thev  had  sustained  the  Ubel,  as  to  the 
alledged  1  season,  he  would  not  trouble  them 
about  the  perjury :  £s|>eciaUy  the  matter  of 
tact,  referred  by  the  Interloquotour  to  his  pro- 
bation, being  of  itself  so  clear  and  notour. 

But  the  truth  is,  the  Interloquutour  pro- 
nounced was  so  amazing,  that  both  the  earl  and 
his  advocates,  were  struck  with  deep  silence, 
for  they  plainly  perceiyed  that,  after  such  a 
judgment  in  the  case,  all  further  endeavours 
wouM  be  in  vain,  it  beiag  now  manifest,  that 
seeing  the  earPs  innocenoehad  so  little  availed, 
as  that  his  plain  and  honest  words,  purely  ut- 
tered for  the  necessary  satisfaction  of  his  own 
conscience,  and  clearing  of  his  loyalty,  had 
been  construed,  and  detorted,  to  infer  Leasii^- 
roaking,  depraving,  and  treason :  Thetongoes 
of  men  and  angeby  m  aome  of  his  advecatea 
abosaid,  could  not  do  any  good,  and  therefore 
neither  did  the  earl,  nor  they  d^yeet  any  tUnar, 
either  against  the  assiserB  or  witneMes,  thoo^ 
liable  to  obvious,  and  unanswerable  exeqitiona : 
>i'ur  did  the  earl'a  advocates  say  anj  thing  to 
the  assize,  aa  the  custom  is,  and  as  m  thia  case 
lliey  might  well  have  don»io  take  off  the  force 
of  the  evidence,  and  to  demonstrate  that  the 
depositions,  instead  of  proving  the  indictmsnt, 
did  rather  prove  thi6  earl's  defeaces.  Bot,  as  I 
have  said,  they  now  pkunly  saw  that  all  this 
had  been  unnecessary  wnrk,  and,  in  effect,  were 
of  opinion,  that  after  so  Mack,  and  draukfU  a 
sense,  pnt  upon  what  the  earl  had  spokeaad 
done,  in  such  fiur,  and  favoumble  dromi^ 
stances,  there  «onkl  (ir  nothing  said,  before 
such  a  court,  which  mi^t  not  e^^ose  dievi- 
selves  to  the  like  hazard,  and  more  eaaUy  be 
made  liable  to  the  same  misoonstniction. 

Upon  this  silence,  the  advocate,  taking  in> 
stniments,  piutoto,  for  an  Assize  of  Brror,  in 
case  the  asMCfs  should  assoil  or  aoiplit 
IVhereupon  the  assize  im^Kng  was  inddsed: 
>lndi  9£ux  wmm  tine,  tttnMd  Hiar.fnnlict, 

YOU  Till. 


The  Verdict  of  the  Assize.    * 

The  assize  having  elected  and  chosen  the 
marquis  of  Montrose  to  be  their  chancellor, 
they  all  in  one  voice  find  the  earl  of  Ar^'lc 
Gmlty,  and  cidpaMeof  the  crimes  of  Treason, 
Leasing  making  and  Leasing-telling,  and  find, 
by  plurality  of  votes,  the  said  earl  in]M>cent 
and  Not  Guilty  of  perjury. 

And  then  the  court  ag'ain  adjourned  :  Aod 
the  privy-oonncil  wrote  the  following  Letter: 


The  Council's  Leiter  to  the  King,  desiriug 
L^iive  to  pronounce  Sentence  against  tlu* 
£arlof  Argvle. 

HalyriAiouse,  December  14,  1C81. 

**  May  it  please  your  siici-ed  majesty  j  In 
obedience  to  your  majesty's  letter,  dated  the 
1  jth  of  November  last,  \%e  ordered  yourmajes- 
t}'s  advocate  to  insist  in  that  process,  raised  at 
your  instance,  agiiinst  tijc  earl  of  Argyle : 
And  ha>  ing  allowed  him  a  long  time  tor  his 
appearance,  and  any  advocates  he  pleased  to 
employ,  and  letters  of  exculpation,  for  his  de- 
fence :  He,  ailcr  iiill  debate,  and  clear  ])roba- 
tion,  v\as  found  Guilty  of  Treason,  Lrasing- 
making  betv^ixt  your  njujest}',  your  parliament, 
and  your  people,  and  the  rejuoachuig ol'your 
laws  and  acts  of  parliament.  But  because  of 
your  majesty's  letter,  ordaining  us  to  seu'd 
your  majesty  a  particular  account  gf  v\  liat  he 
should  be  found  guilty  of,  before  the  pronounc- 
ing of  any  sentence  against  him,  we  thought  it 
our  duty  to  send  your  majesty  this  account  of 
our  andyour justices  proceedings  therein  ;  and 
to  si^ify  toyour  majesty,  with  all  submission, 
that  It  is  usual  and  most  fit  for  your  majesty's 
service  and  the  advantage  of  the  crown,  that  a 
sentence  be  pronounced,  upon  the  rerdict  of  the 
assize,  without  which  the  process  will  be  (till 
imperfect.  After  which,  yoiur  majesty  m^, 
asyouinyour  royal  pruaence  ana  clemeney 
shall  thine  fit,  ordain  aU  furt)}cr  execution  to  he 
sisted,  during  your  majesty's  pleasure  :  whicn 
shall  be  dutiinlly  obeyed  by  vour  mfuesty'f 
mosit  humble,  most  faithful,  and  most  obedientd 
subjects  and  servants, 

"  Sic  Subscribitur,  Alc».  St  And.  AthoT,, 
Douglas,  Montrose,  Glencaim,  Win  ton  n,  Un- 
Uthgow,  Perth,  Roxburgh,  Dumfries,  Strath- 
more,  AiHie,  Ancram,  fivingstoun,  Jo.  £din- 
burgens,,  Elphiij|r8ioun,  Dalziell,  Geo.  Gordon, 
Ch.  Naitland,  G.  Mekcnzle,  Ge.  Mckenzie, 
Ramsay,  J.  Drummond.** 

The  Enrl,  aa  well  aa  the  lords  ^  privy^ 
oooncilf  waited  aqme  days  for  the  Answer 
of  thia  Letter:  Butthe  earl  making  his  escape 
a  day  or  two  before  it  came,  1  shall  take  ooen- 
sion  to  entertain  yon,  in  theonean  time,  with 
in  aoooimt  of  aome  thoughts  that  the  earl  had 
set  down  in  writing,  in  order  to  aomediacourae 
he  intended  to  have  made  to  the  Wfda  of  jus- 
tidary,  before  their  pronouncing  sentence. 
And  then  I  riNU  nlndiithe  llotiTea  and  Aigv* 
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moutfi  to  dear  hinself  of  thepeijiify  laki  to  lik 
duurge,  which  yti  God  Atani^ty  waft  plctawl 
to  do,  by  tho  phnraihy  of  roicct  of  the  mun^ 
amze,  who  it  mearv  pfadnly  did  bear  him 
liutokiiidoeas:  ForwheveaaaMizendDasnally 
return  their  Tctdict,  proren,  or  aot  prorcn, 
rather  than  guilty,  or  not  gmhj^  and  oiif^ht 
alwise  to  do  ao,  where  the  ruevaocy  is  «a 
d^ibio^  andeipeoMlly  in  acaaeof  this  nature, 
,  m  which  the  alledged  treason  is  no  ofeitHict, 
and  indeed  no  act,  nor  so  asiieh  as  a.  real 
ground  of  offence ;  but  phuody  audi  a  aobcil, 
chimerical,  and  nonsensical  coaseaucnce,  tliait 

mass  tne 
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■ients,which,  aa  he  hath  since  infomied  some  of 
his  friends,  did  induce  him  to  make  his  escape": 
Which,  with  what  1  have  said'  before,  wiU 
gire  yon  a  foil  account  of  all  matters,  till  his 
-mijesty's  return  came,  and  the  senten<se  past. 

And  fiist,  he^takes  notice.  That  on  Monday 
the  19th  of  DNxmber,  the  day  of  his  arraign- 
nentj  the  court  adjourned,  bet<MW  he  was 
aware:  And  it  being  then  late,  about  9  of  the 
dodE,  and  after  a  sedeiimt  of  19  hours,  he 
did  not  imagine,  they  would  hare  proceeded 
farther  that  night ;  out  only  heard  afterwards 
that  they  sat  it  out  till  2  or  3  aftar  midnight : 
And  was  surprised  the  next  morning,  to  un- 
derstand, that  without  calling  him  again,  or 
asking  at  him,  or  hearing,  or  considering  his 
own  sense  of  his  own  "words,  they  had  not  only 
found  the  libel  relerant,  ||ut  repelletl  his  de- 
fences, and  with  one  breath  rejected  all  his 
most  material  reasons  of  exculpation,  root  and 
branch.  This  seemed  hard,  though  the  words 
had  been  worse,  and  no  way  capable  of  a 
favourable  construction,  which  none,  no  not  the 
judges  themselves,  can  be  so  void  of  sense,  as 
to  think  really  they  were  not,  and  this  was  so 
far  beyond  all  imagination,  that,  neither  the 
earl,  nor  his  advocates,  did  evet  dream  it  could 
fall  out,  tliough  all  was  not  said  mu^ht  have 
been  said;  nor  what  n-as  said,  so  folly  en- 
Ihrced  as  the  earl's  advocates  could  easily  have 
done,  if  the  case  had  not  betn  thought  so  very 
dear,  and  the  earl  his  innocehce  so  obvious  and 
a()|)arent,  and  they  un^Tilling  unnecessarily  td 
imtate  many  concerned. 

This  great  haste,  and  strange  proceeding, 
did  so  surprise  and  astonish  hkn,  as  I  have 
said,  that  it  caused  him,  the  next  day  when 
the  sentence  waa  read,  to  keep  deep  silence, 
and  suffer  the  interloqjjutor  to  be  pronoiinced, 
the  assizers  chosen,  and  sii'om,  and  the  wit- 
nesses received,  and  examined,  without  once 
ofi^n^  to  say,  or  olject  any  thing,  or  so  much 
as  inquiring,  at  either  assizers,  or  witnesses, 
whether  they  had  not  been  tampered  with,  and 
practised  by  promises,  and  threatenings,  or 
whether  some  of  them  had  not  previously,  and 
publidy  declared  themselves  in  the  case,  and 
others  of  them  Jiad  not  ^rtially  advised  and 
•olicited  against  him ;  which,  as  they  are  just, 
and  competont  exoi^tions,  so  he  was  able  to 
have  proven  them,  against  most  of  them,  in- 
stantly, and  folly. 

And  indeed,  as  to  such  of  the  assizers  as 
were  counsellors,  (whom,  ifor  your  better  in- 
formation, I  have  marked  in  the  list  of  assizers 
thns,  P.  Cr.)  and  had  first  ordered  his  lAipri; 
aonroedl,  next,  signed  the  letter  to  his  majesty* 
and  then  ordered  the  ptocess,  and  therein 
t  manifestly  forestalled  thdr  own  jodnMnt  (had 
they  done  no  more)  itwasawomfer,  beyond 
parallel,  that,  neither  their  mm  honour,  nor 
we  oomaaon  decency  of  justice,  nor  even  his 
majesty's  advocate's  interiest,  did  prevent  theu- 
being  impaonelM  on  that  aaue. 

Bat  the  tnrtli  is,  tilt  eari  dM  ao  ftr  neglect 
•ad  abaDdon  himself,  and  give  way  to  the 
^mirt|  that  he  dkl  moi  ao  mudi  aa  open -his 


the  finding  it  doth  quite  surpass 
hensioB  of  all  mibiassed  men ;  it  might  have 
been  expected  that  persona  of  their  qnality 
would  have  choaeo  the  more  aooderato  rarm  of 
proven  or  not  proven,  aad  not  invoHcd  them- 
adves  unnecessarily  upon  oatki*  in  adjudging 
the  relevancy  of  a  goih,  whidi  so  few  are  able 
to  iiaagine,  and  none  wiU  ever  make  oat ;  yet 
you  see  in  their  verdict,  that  all  in  one  voioe 
they  did  find  the  earl  guiky,  in  the  OMMt 
tive  and  strong  fann ;  aiding,  for 
dance,  culpaUe,  forsooth,  the  better  to 
strate  thdr  good  niU.  Nor  la  it  miwoftiiy  of 
remark,  that  when  anch  of  tfao'  assizers  as 
were  present  at  the  eouncB  dedared  the  eari 
innocent  tff  the  perjury  (which  his  na^^tty*^ 
advocate  did  only  pretena  to  infer  Irm  the 
eaii's  alledged  silence,  or  not  speaking  loud 
enough,  the  first  day,  when  he  sigMd  the 
Test)  because  they  heaid  him,  at  the  same  time, 
pronounce  his  explanation:  Yet  some  other 
asaizers  that  were  no  counsdlera,  and  knew 
noting  of  the  matter  of  fact,  but  by  hearsay, 
without  dl  regard  to  the  witnessing  of  theee 
connaeUora,  their  Idtow  aasizcra,  voted  him 
guilty :  And  ao  todc  it  formdly  on  their  oon- 
sdencea,  that  he  had  said  nothing  in  the  coan- 

tathiatakn^tfieTest;  albeit  all  the  oaua- 
knew  the  oontrary:  ^  which  they  ate 
dearly  paijured).  Nay/  audi  was  die  eaneat- 
ness  difmie  (wna  thought  it  acareapoaaifale  to 
carry  the  tnMon  «poii  words  ao  safe  and  inno* 
cent)  to  have  the  ^ui  Ibmid  guilty  ef  ncrjaiy , 
that  it  waa  partieolaily  reeommendod  to  his 
miyesty 'a  advocate  to  get  him  made  guHty  of 
that  pomt,  to  render  hmi  fer  ever  oneapebfe  of 
pnbho  employmcnfei  And  the  derk  of  the 
aasize  waa  ao  oonoemed  in  it,  -tibat  he  twice 
niHeckoned  the  votes,  belbre  he  would  yidd 
that  the  earl  waa  assoiled,  or  aeauit  ot.  tlie 
perjury.  And  thia,  among  other  things,  may 
aerve  to  dear,  how  that  whole  matter  war  in- 
flnaiced  and  managed ;  For,  aa  the  ead  cannot 
hedni^ged  with  pe^jery  the  aeeeed  day,  he- 
caeae  he  aware  none  at  dl;  ao  as  little  the  fint 


day,  noamy  whether  l#toak  the  Taat  with-  ee 
espboatiett  (aa  eertainly  he  did)  er  aiaq>ly 
without  saying  any  thing,*  Itiaeqnally  ap|Hi- 
rent,  there  waa  no  perjury  in  llle  case :  Itatt  it 
Mipeavs,  then*  asaiBcrs  were  of  the  e^nion, 
that  the  indictment  or  lihd  alooe  (as  it  was  in- 
deed the  only  evidepce)  waa  aauftaiait  vraof 
of  the  earKa  tiing^iiilly  ef  pajery.  And  in- 
deed for  any  other  .nil  a« 
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they  mii^ht  as  wsN  have  found  him  guUtj  of 
thepeijuryuoftbetreasen:  But  the  aasusera* 
that  were  eoonsellon  beingoiBder  a  particular 
efaeck,  appt^heHlin^  they  might  be  fomul  per- 
jiiKd  themaelveB,  it  they  had  not  acknowledg- 
ed the  hearioff  of  the  words^  that  all  others 
present  could  have  attested  to  hare  been  audi- 
bly spdben,  and  sane  of  themaeK'es  have  con- 
fessM  to.  have  heard,  before  they  knew  the 
tenor  of  the  libel ;  and  the  gi'eat  crime  of  trea* 
son  hetng  tnfficient  to  do  the  job,  it  is  like  tb^ 
judged  it  advisable  to  gire  this  insignificant  alK 
solution  from  peiinry,  that  their  verdict  of 
treason  might  have  the  greater  colour,  and 
shew  of  candour,  tmd  sincerity.  However  it 
seem^to  be  without  measure  hard  to  be  prase* 
cote  with  such  adeadly  dilemma  of  either  tiea- 
son  or  perjury ;  for  von  see,  in  their  account, 
if  the  earl  swear  witn  an  expiauation  his  life  is 
knodced  down  by  treason ;  and  if  without  an 
ezplanadon,  his  honour,  which  is  deaner  to 
him  than  his  life,  is  run  through  with  perjury. 
But,  to  complete  a  fancy  beyond  Beillam,  the 
advocate  urgf^s,  and  several  assizers  agree,  at 
the  same  time,  to  condemn  the  earl  as  perjured, 
for  not  explaining ;  and  for  treason,  for  explain- 
ing: Quit  talia  Jmndo  f. 

In  the  next  place,  the  eari*a  papers  contain 
some  thoughts,  and  endeavours,  to  remove 
eeiiain  misnikes,  which  he  had  good  ground  to 
believe, -did  so  much  prompt,  and  precipitate 
the  judges  to  pronounce  so  important  a  sen- 
tence a^nst  nim,  upon  so  weak  and  sandy 
foundations,  and  which  were  indeed  either 
or  so  frivolous,  that  though  they 


mere 

were  true,  they  could  never  excuse  them  betbie 
men,  far  less  exooer  them  before  God  Al- 
mighty. Where,  laying  down  a  true  ground, 
that  *  nnnquam  conclumtur  in  eriminalibus, 
*  6ce**  and  withal  representing,  how  his  advo- 
cates were  qnestiooed,  in  so  extraordinary  a 
manner,  for  signing  their  opinion  (which  you 
have  above,  num.  33.  Where  you  may  see 
how  fair,  just,  and  safe  it  was)  that  now  they 
dare  no  more  plead  for  him ;  Belays,  .'he  can- 
not be  denied  to  plead  for  himself,  ashebestmay. 
llie  first  ground  of  mirtake  then  that  he  was 
to  repraaent,  was,  that  he  knew  it  had  been 
told  them,  it  was  very  much  his  majesty's  in- 
terest, and  necessary  for  the  support  of  the  go- 
remment,  to  divest  and  render  nim  uncapwle 
of  publictrost :  Whldi  words  had  been  oft  said, 
anc  aaid  to  himself,  to  persuade  him  that  there 
was  no  further  rigour  mlended:  But  as  he  is 
very  confident  our  graoknis  Idng  will  never. 


upon  any  such  pretence,  allow  any  innocent   bench  untouched.    But  as  this  artifipe  will  net 


persoti  to  be  condemned,  for  less  to  be  destroy 
ed,  in  a  puiue  or  frolict  where  his  majesty  can 
reap  no  advaqtage;  ao  he  is  persuaded,  his 
roiges^  4ialb  no  desi^  to  render  him  mise- 
nMe,  fiur  lessAoenthmioff,  without  a  cause. 
And  therefore  concludes,  it  is  only  his  aaisfor- 
tane,  in  his  present  orcumstances,  neaer  hav- 
ing access  to,  nor  being  heard  by  his  migesty, 


nor  the  case  perfectly  understood  by  htm,  tliat 
hath  made  hia  migeaty  giva  so  mucJi  as  way  to 
aprocesB  to  be  msad  or  led,  forkntoasen- 
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tence  to  be  pronoonoed  against  him.  But  in 
efii*ct,  as  this  affair  hath  been  managed  all 
along,  and  so  many  engaged,  in  so  extraor- 
dmary  ways,  to  act,  and  write  against  him, 
first  and  last,  nothing  should  appear  strange 
or  surprisiiiff :  However,  as  their  own  con- 
sciences, and  God  Ahtiighty,  knows  how  they 
have  been  brought  to  meddle,  and  act,  as  they 
have  doue ;  so,  one  day  or  other,  the  world 
may  liks^rise  know  it. 

A  second  ground  of  mistake,  which,  he  saya 
may  impose  upon  them,  is  a  confidence  of 
his  majesty's  pardon  Intended  for  him,  a  pre- 
tence only  given  out  to  render  the  condemnation 
nu>re  easy  ^  yet  indeed  least  wished  for  by 
those  wlm  were .  readiest  to  spread  the  report, 
and  whereof  the  earl  had  indeed  more  con- 
fidence than  any  d^  talked  of  it,  if  his  majesty 
were  leil  to  himself;  and  had  the  case  fully  and 
tnily  represented  to  him  :  but  as  bis  roiyesty 
needs  not  this  folse  occasion  to  make  his.cle- 
mency  appear,  which  is  so  well  known  over  all 
bis  dominions,  by  far  more  true  kud  genuine 
discoveries ;  so  it  were  the  heighth  of  injustice 
in  their  lordships  of  the  justiciary  to  proceed  to 
sentence  against  him,  upon  such  anpTehensions 
in  case  in  their  hearts  they  believe  mm  innocent 
(as  he  certainly  knows  they  do)  besides,  they 
cannot  but  see  their  acting,  upon  so  unjust  a 
ground,  will  not  only  stain  their  names,  and 
memories,  but  instaid  oi^  alleTiating,  rather 
aggravate  their  guilt,  both  in  their  own  con- 
sciences when  they  reflect  on  it  in  cold  blood, 
and  in  the  sight  of  God  Almigbtv :  and  if  hia 
majesty,  on  importunity  and  a  thTrd  application 
should  ^ve  way  to  execution,  aa  he  bath  al- 
ready given  way  first  to  the  process,  and  then 
to  the  sentence ;  or  if  (as  some  may  design) 
execution  shall  be  adventured  on,  wi^outthe 
formality  of  a  new  order  (as  the  process  waa 
at  first  commenced,. before  his  majesty's  return, 
and  so  is  not  impossible)  would  not  their  lord- 
ships be  as  guilty  of  his  blood,  aa  if  they  had 
cut  his  throat.^ 

And  in  effect,  these  are  ^unds  and  excuses 
pretended  at  this  day,  in  pnvate,  by  such  of  his 
judges,  for  their  procedour,  who  are  not  yet 
come  to  have  the  confidenoe,  at  all  occasions, 
to  own  directly  what  they  have  done. 

A  third  reason  why  his  exculpation  was  not 
allowed,  he  saya,  might  be,  because  the  aus- 
taining  of  it  might  have  brought  otlier  expla- 
nations above-board,  and  discover  both  these 
who  had  made,  and  those  who  had  accepted 
them,  and  perhaps  not  have  left  their  own 


keep  up  the  secret ;  and  asthb  way  of  shift- 
ing is  ndtlier  just  nor  equal ;  so  to  all  interested 
it  18  the  meanest  of  security ;  for  his  majesty's 
advocate  hath  already  tokl  us,  that  his  mmesty 's 
officers  can  never  svrong  him  t  and  almoug^ 
the  lords  and  he  ahoulid  conceal  what  others 
had  done,  it  might  malia  themselves  more 
guilty,  but  not  prove  any  .exoneration  to  those 
concerned,  wiuout  a  downright  remission: 
whoreaa  it  is  manifest,  tfaatif  their  loidshipa 
had  admitted  ^  earPs  ezculpatM»,  upon  the 
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pure  and  erideiit  grounds  therein  eonttunad,  if 
would  not  oolv  have  answered  tbe  justice  oi' 
hu  case,  but  vindicated  all  concerned. 

And  lastly,  he;  was  to  tdl  them,  that  possibly 
they  might  be  iocUned  to  go  on,  because  they 
were  ahiady  so  far  engi^^,  as  they  knew  not 
how  to  retreat  with  their  honour :  but,  as  there 
can  be  no  true  honour  where  there  is  manifest 
wrong,  and  -  injustice ;  so,  in  the  frafl  and 
fiiUible  condition  of  human  things,  tkere  can 
be  no  delusion  more  dangerous  and  pernicious 
than  this,  *  nnum  scelus  est  fdio  scelere  legen- 
dum .  *  And  here  the  earl  thought  to  lay  before 
them,  Tery  plainly  and  pertinently,  some 
remarkable  and  excellent  rules,  wliereby  I>ord 
Chief  Justice  Hales,  a  renowned  judge  of  our 
neighbour  nation,  tells  he  did  govern  himself 
in  ail  criminal  cases ;  which  (adds  the  earl) 
if  they  took  a  due  impression,  would  certainly 
give  them  peace,  and  joy,  when  all  the  rain 
considerations  that  now  amuse,  will  avail  them 
notliing.-^The  rules  are  these. 

I.  Not  to  be  rigid  in  matters  purely  consci- 
entio|is,  where  alTthe  harm  is  diversity  of  judg- 
ment. 

II.  That  popular,  or  court- applause,  or  dis- 
taste, have  no  influence  on  any  thing  is  to  be 
done,  in  point  of  distribution  of  justice. 

III.  In  a  criminal  case,  if  it  be  measuring 
cast,  then  to  incline  to  mercy  «nd  acquittal. 

IV.  In  criminal  tilings,  that  consist  only 
of  words,  where  no  harm  ensues,  moderation  is 
then  no  injustice. 

'  V.  To  abhor  all  private  solicitations,  of  what 
idnd  soever,  and  bv  whomsoever. 

-  VI.  In  matters  depentlbg,  not  to  be  solieitotts 
what  men  will  say  or  think,  to  long  as^the  rule 
of  iustiee  is  exacUy  kept.  w 

VII.  And  lastly,  never  to  engage  themselves 
in  the  beginning  of  a  cause,  bat  reserve  them> 
selves  unprejndged,  till  the  whole  bwiness  be 
heard. 

'  Then  the  Eail  goes  on,  and  makes  notes  for 
.  Additional  Defences,  reducible  to  these  heads. 

I.  The  absolute  innocence  of  his  explication 
in  its'  true  and  g^uinc  meaning,  from  all  crime 
or  offence,  far  more  trom  the  horrible  crunes 
libelled. 

II.  The  impertinency  and  absurdity  of  liis 
mqesty's  advocate's  argningii,  for  inferring 
the  crimes  libelled,  from  the  Earl's  words. 

'  III.  The  reasonableness,  of  the  exculpation. 

IV.  The  Earl's  Answer  to  the  advocate's 
groundless  pretences  tor  aggravating  of  his  case. 

As  to  the  first,  the  Earl  waving  what  hath 
been  said  from  common  reason  and  humanity 
itself,  and  from  the  whole  tenour  and  drcura- 
etances  of  his  life,  comes  close  to  the  point  by 
offering  that  just  and  genuine  Explanalkm  of 
his  Explication  which  you  have  above,  num.  21. 
.<«  I  have  delayed  hitherto  to  tdce  the  oadi 
ai^ointed  bv  the  pa4Kament  to  be'  taken,  be- 
twixt and  tke  first  of  ^amiaiy  next^  tetnosr 
being  reooired,  near  two  niondbs«ooner,  to  take 
it»  ttiis  day  peremptorily,  or  l»4cefi»e}  I  have 
goniBfler^tiieTefi,  and  have  seebserena  ob^ 


jections  moved  i^nst  it,  especially  by  nMuay 
•of  tlie  orthodox  dergy$  notwithstnndiny 
whereof,  I  have  endeavoured  to  satisfy  nr- 
sdf  with  a  just  explication,  wlich  I  here  offier 
that  I  may  both  satisfy  my  cooacienoe,  and 
obey  your  highness,  and  tout  lordships  com-* 
mandsin  takingtheTest,  though  the-act  of  par- 
liament do  not  aimplr  eommand  the  things  hmi 
only  under  a  certincation,  which  I  oouid  ea- 
siiy  submit  to,  if  it  were  vrith  your  highnev's 
&voar,  and  might  be  without  oifcnce;  krat  1 
kwe  not  to  be  singular ;  and  I  am  very  dowoiis 
to  give  obedienna  in  this,  and  every  tfaing>  as 
fares  1  can ;  and  that  which  clears  me,  b,  that 
I  am  confident,  whatever  any  man  mav  think 
or  say  to  the  pnjudice  of  tms  oadi,  tne  par- 
liament never  mtended  to  impose  oontradiijoffy 
oaths;  and  because  tliw  sense  (they  being  tlw 
franiers  and  imposers)  is  th»  true  sense,  and 
this  Test,  enjoined,  is  of  no  private  interpie* 
tation,  norarethe  king's  statutes  to  beinler-> 
preted,  but  as  they  bear,  and  to  the  intent  they 
are  made ;  therefore  I  tiiink  no  man,  that  is, 
no  private  person,  can  explain  it  for  another,  to 
amuse  or  trouble  him  witli  (it  nmy  be)  mi^takffsi 
glosses :  but  every  man,  as  he  is  to  take  it,  so 
is  to  explain  it  for  bims«^,  and  to  endeavour  to 
uudenasnd  it,  notwitlistanding  all  these  eceep- 
tions  in  the  parliament's,  which  is  its  true  and 
genuine  sense ;  1  take  it  therefore,  aotwith- 
standing  any  scruple  made  by  any,  as&ras 
it  is  consistent  with  itself,  and  the  prolestant 
religion,  which  is  wholly  in  tbe  parliament's 
sense,  and  their  true  naeaning ;  which  (being 
present)  I  am  sare,  was  owned  by  all  lo  be  tbe 
securing  of  the  protestant  relis^ion,  fuuaded  no 
the  ivoi3  of  God,  and  contained  in  the  confeanon 
of  faith  recorded,  J.  6,  pi  1.  c.  4.  And  not  out  of 
scmple,  as  if  any  thing  in  tho  Test  did  import 
the  contrair.  But  to  clear  myself  from  cavite, 
as  if  thereby  I  were  bound  up  further  than  the 
true  meamng  of  the  oath  ;  I  do  declare,  thai 
by  that  part  of  tbe  Test,  that  there  lies  no 
obligfation  oo  me,  ^e.  I  mean  not  to  bind  up 
myself  in  m^  station,  and  in  a  lawful  way  ; 
still  disclaiming  all  unlawiiil  endeavours^  Tp: 
wish,  and  endeavour  any  alteration,  I  think, 
according  to  my  conscience,  to  the  advaatege  of 
church,  or  stale,  not  repugnant  to  the  pnaeslaDt 
religion,  and  my  lo3ralty :  And  by  myloyahy  I 
umfeistand  no  other  tfaingthan  the  vords  plain- 
ly bear,  to  wit,  the  daiy  and  allegiaaoe  of  all- 
loyal  sabjeots ;  and  this  expkmation  I  uaderstivMl  ^ 
as  a  part,  not  of  the  Tert,  or  act  of  parliament, 
but  as  a  qualify  in^  part  of  my  oath  UmI  I  am  to 
swiear ;  and  with  it  I  ankiWiUing  to  take  tfie 
Test,  if  your  royal  highness  and  your  lord- 
ships allow  me.  Or  otherwise,  in  submissioii 
to  your  highness  and  ^e-couaoil's  pleasare, 
I  am  content  to  be  held  as  a  refuser,  at  ptjOicnt. " 
,Which  Expbmation  do&  anamfestiy  ajp^pear 
to  be  so  just,  and  true,  without  vinlencn  or 
straiiiing ;  so  clear  and  fuU,  without  4he  leaai 
impertiTCncy ;  so  notore  and  obviooB  to  osna* 
mon  sense,  withoat  any  oomqnntary ;  so  loyal 

(and  honest,  withoat  ambiguity ;  and  lapHyt^ac^ 
farlromall,  or  any  of  diecnaMs  JibeUedttbat 
3 
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it  no0t  erideotly  evinoeth,  thnt  the  wordft  there- 
by explained  we  allog«llier  innooeiii:  and  there<- 
N«ne  it  were  lofft  tine  t»  use  any  aigimantate 
enawroe  it* 

Yet  aeeiaif  this  is  no  trial  of  wit,  but  to  find 
not  eonuBonr  aenae ;  let  na  eaanMne  the  ad- 
vmte'a  ftolBfltical  pan^irase,  apon  which  he 
IboMoinaalltheaUedged  erimes.aod  see  whe- 
ther it  agveea,  in  one  jot,  with  the  true  and 
9i^i  meanine  of  the  earl'a  words ;  and  (an 
yon  may  gaiier  irom  the  indictment)  it  is 
piainhr  thus. 

«<  1  havn  eoMideied  the  Teat ;  whicbov^t 
net  to  be  done,  and  am  Tcry  deairona  to  give 
obedienoe,  aa  Ihr  aa  I  can,  hul  am  not  witting  to 
giveiiili  obedieoce:  I  am  eanfidentthe  par* 
Uament  nerer  intindid  to  impose  contradictory 
oaths ;  that  ia,  I  am  confident  they  did  intend 
toimpoaeoontraifietoryeatha;  and  therefofel 
Ihiidc  no  mnn  ean  escplnin  it  but  for  himself; 
that  is  toaay,  erery  nsan  may  take  it  in  any 
nenae  he  pleaaes  to  devise,  and  thereby  render 
thb  law,  and  also  all  other  laws,  though  not  at 
all  concerned  in  this  afiair,  uae'ess ;  and  so 
malse  himaelf  a  legtshtor,  and  usurp  the  su- 
preme authority :  and  1  take  it,  in  so  iar  aa  it 
IS  consistent  witti  itBeif,and  the  protestant  re- 
lifiop,  whersbv  ]  suppose  that  it  is  ni»at  all 
conaiatent  witn  either;  nor  was  ever  intended 
by  the  pni^iament  it  ahonM  be  consistent :  and 
I  declai-e,  that  by  taking  this  Test,  I  mean  not 
to  bind  up  mjFselfin  my  station,  and  hi  a  law- 
ful way,  to  wish;  or  endeavour  any  alteration, 
I  thin£,  to  the  advantage  of  church,  or  state, 
notrepuflnantto  the  protestant  religion,  and 
my  k>ya]^ :  whereby  I  declare  myself,  and- 
all  others  nee  from  nil  obligation  to  the  govern- 
ment, either  of  chordi,  or  state,  as  by  law 
established,  and  firom  the  duty  ami  loyslty  of 
good  subjects ;  resolving  of  myself  to  alter  all 
the  fundamentals,  both  of  law,  and  religion,  as 
1  shall  think  fit,  and  this  I  underatand  as  a 
partofmyoath:  that  is  as  a  part  of  the  act  of 
imrliamenty  by  which  I'  take  upon  me,  and 
nsarp  the  royal  legishrtive  power."  . 

Whioh  sense  ami  explanation,  as  it  consists 
oCtheadrocate'sown  words,  and  was  indeed 
every  word,  necessar  to  infer  these  horrible 
crimei  contained  in  the  indictment;  so,  to 
speak  with  afi  the  modesty  thattmth  will  allow, 
lam  sure,  it  is  so  violent,  fiilae,  and  absurd, 
that -the  greatest  difficulty  must  be  to  believe 
tiiait  any  such  thing  was  alledged,  fiir  more  re- 
oeived,  and  sustained  in  indg^ent,  by  men  pro« 
fessh^ysnly  reason,  iar  less  religion.  «., 

But  fhiidly.  If  neither  die  Earl's  trne,  ge- 
nnine,  and  honaat  sense,  nor  this  yiofent,  cbr- 
nmt,  and  false  sense,  will  satisfy ;  let  us  try 
what  transposmg  the  Earl's  explanation  will 
do,  and  see  how  the  juM  contrary  will  look. 
-^-And  it  mnatbe  thus. 

'*  i  have  conaidered  the  Test,  nor  am  I  at 
*all  desirous  togire  obedience,  so  far  as  I  can ; 
I  am  confident  the  |Nu4iament  intended  to  im- 
pose contradictory  oaths ;  and  therefore  I  think 
ever^«panean.explahi  it  for  others,  as  well  as 
for  himself^  and  take  it,  without  i«conciling  it ^ 


eidier  to  itself,  or  his  owtt  sense  of  it:  and  I  do 
lake  it,  though  it  be  uieonsistent  with  itself, 
and  the  protesiaBt  religion  t  and  I  dedare,  that 
I  mean  tnereby  to  bind  up  myself  never  (either 
in  my  station,  or  in  anylawfid  way  whatsoever,) 
to  wish,  or  endeavour,  in  the  leasts  any  aker- 
aiiea,  though  to  the  advantage  of  churefa,  or 
stMe,  and  thouffh  neter  so  suitable,  and  no  way 
rapngnant  to  the  protestant  religion,  and  my 
loyaKjr :  and,  though  this  be  the  express  ^na* 
li^  of  mjr  swearing,  yet  I  underatand  it  to  be 
no^t  of  my  oath.'' 

5Ftw  whether  this  contradnlory  conversion 
be  not  treason,  or  highly  criminal,  at  best,  I 

leave  all  the  worid  to  jndffe;  andtomakeboth 
sides  of  a  contradiction,  that  is,  both  the  affir- 
mative and  negative  of  the  same  proposition, 
treason,  is  beyond  ordinary  logic.  Escobar 
finds  two  contrary  ways  may  both  be  probable^ 
and  safe  ways  to  go  to  heaven ;  hut  neidier  he, 
nor  the  devil  himself,  have  hitherto  adventured 
to  jeclaretwo  contradictory  propositions,  both 
damnable,  and  either  of  them  a  just  cause  to 
take  away  men's  fires,  honours,  and  fortunes. 

But  where  the  disease  is  in  the  will,  it  is 
lost  labour  to  apply  remedies  to  the  under- 
standing ;  and  must  not  this  be  indeed,  either 
the  oddest  treason,  or  strangest  discorery  that 
ever  was  heard  of  .^  The  bishop  of  Edinburgh 
sees  it  not,  witaess  his  Vindication,  sa3ring  the 
same,  and  more ;  nor  many  of  the  orthodox 
clei^fy,  witoess  theiv  explanations;  nor  hb 
royal  highness,  in  private;  nor  at  first  ia 
council,  nor  all  Uie  counsellors,  when  together 
at  the  council-board ;  nor  the  president  of  the 
council,  nor  the  then  president  of  the  nrniriis> 
(now  chancellor)  though  he  r6se  ftonn  his  seat, 
to  be  sure  to  hear;  nor  any  of  llhe  most  learned 
hiwyers,  witness  their  signed  Opinion ;  nor  the 
most  learned  of  the  judges  ou  the  bench ;  nor 
the  generality  of  the  knowing  persons,  either 
in  Scotland,  or  England:  wonderful  treason 
one  day  seen  by  none,  another  day  seen  by  so 
many !  A  stander-by  hearing  tne  trial,  and 
the  sentence,  said,  he  believed  the  earl's  words 
were  by  popish  magic  transubstantiate,  for  he 
sew  them  the  same  as  before:  Another  an- 
swered, that  he  verily  thought  it  was  so ;  for 
he  waa  confident,  none  comd  see  treason  in 
the  words,  that  would  not,  whenever  it  was  fi 
proper  time,  readily  also  profess *his  belief  of 
feransubstantiation ;  but  he  bdieved  many  that 
professed  both,  believed  neither. 

The  second  head*  of  the  earl's  additional 
defimee,  contains  the  impertinendes  and  ab* 
surdities  of  the  advocate's  arguings.  And  here 
you  must  not  expect  any  soud  debate ;  for  as 
there  is  no  disputing  vrith  those  that  deny 
principles,  so  as  little  with  those  who  heap  up 
phantastical  and  inconsequen^al  inferencesi 
vrithont  all  shadow  of  reason.  If  a  stone  be 
thrown,  though  it  may  do  hurt,  yet  having 
some  weight,  it  may  be  thrown  back  wi£ 
equal,  or  more  force :  but  if  a  man  trig  up  fi 
feidher,  and  fling  it,  it  is  in  vain  to  throw  it 
badt;  and  Uie  more  strength,  the  less  success  r 
it  shall  therefore  serve,  by  a  corsui  y!distoiirse» 
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to  expose  bis  aTgumenlt,  which  ire  in  eflfecC 
easier  answered  than  understood ;  and,  with- 
out any  serioas  a/giiing,  which  they  cannot 
bear,  rather  leave  him  to  be  wise  in  tiis  own 
eyes,  than  by  too  mnch  empty  talk  hazard  to 
be  like  him. 

Realleges  first,  That  the  earl,  instead  of 
taking  the  Test  in  its  plain  and  genuine  mean- 
ing, as  he  ought,  doth  declare  a&ain^  and 
daame  the  act  that  enjoined  it,  which  is  cer- 
tainly a  great  crime :  bnt  now,  inasmuch,  says 
the  advocate,  as  he  tells  us,  that  he  had  con- 
sidered the  Test:  which  I  have  indeed  heard 
say  was  his  greatest  crime ;  and  that  he  ought 
to  have  taken  it  with  a  profound  and  devout 
i^oranoe,  as  some  of  our  most  inventive  poli- 
ticians boasted  they  had  done.  But  the  eari 
says  that  he  was  desirous  to  give  obedience,  as 
ftr  as  he  oould ;  whereby,  says  the  advocate, 
he  insinuates  that  he  was  not  able  to  give  full 
obedience.  This  is  not  the  meaning ;  but  what 
if  it  were,  and  that  indeed  he  could  not  ?  ^y  ve 
not  thousands  given  no  obedience,  yet  even  in 
law  are  guiltless?  And  ougbtnottbat  to  please 
his  highness,  and  the  council,  that  is  accepted 
of  God  Almighty,  and  is  all  any  mortal  can 
perform  P  But  the  earl,  says  the  advocate,  goos 
on.  That  he  was  confident  the  parliament  never 
intended  to  impose  contradictory  oaths ;  where- 
by, says  the  advocate,  he  abuses  the  people 
with  a  belief  that  the  parliament  did  intend  to 
impose  such.  Wonderful  reasoning !  All  men 
know  that  parliaments  neither  are,  nor  pretend 
to  be  infallible :  and  in  our  present  case,  hun- 
dreds of  loyal  subjects  com|^in  of  contra- 
dMons  and  inconsistencies,  some  way  or 
other,  crept  into  this  oath ;  and  even  the  coun« 
dl  have  yiddeA  so  fiur  to  their  exceptions,  as 
to  make  an  alteration  upon  it,  for  satisfying 
those  scruples,  iar  beyond  anything  the  eari 
■aid ;  and  such  an  alteration,  as,- 1  believe,  few 
dreamed  of;  and  1  am  oatain,  none  durst 
have  attempted,,  without  their  c«piew  com- 
ttand  and  authority:  and  yet,  in  the  midst  of 
aU  this,  the  earl's  charitable  and  honest  opi- 
Dion,  in  behalf  of  the  parliament's  good  inten- 
tions, must  be  perverted  to  a  dnrect  blander. 
But  the  earl  sa^s.  That  every  man  must  ex- 

5 lain  it  for  himself^  and  so,  no  doubt,  he  must, 
the  Test  be  either  m  itself,  or  m  his  «ppre- 
•henabn^  ambiguous,  otherwise  how  can  he 
swear  in  judgment .?  But  this  ike  advocate 
will  have  to  be  a  man's  own  sense,  and  there- 
nponrunsout.  That  her^y  this  hiw and  oath, 
and  all  laws  and  oaths  are  rendered  vsdess, 
and  to  no  purpose :  and  further,  the  kgiriative 
power  is  taken  firom  the  inpMer,  and  settled 
m  the  taker  of  the  oath,  which  oertainhr  is  a 
mosttreasonaUe  prenmiptioa.  Bnt  fint,  al- 
though there  be  no  reason  to  stram,  or  mistake 
the  expression,  yet  theeari  didnotsay.  That 
evenr  man  must  take  the  Test  m  his  «wn  sense. 
If.  The  council  hath  now cxphunedtiie  Test 
forthedergy:  might  not  then  the  earl^  befoie 
their  explanation  was  devised,  say,  by  the 
Council's  aUowance,  which  he  had,  Tbat  ho 
ivght  enlainitfor  himself?  For  if  an  aa- 


biguotts  proposition  rthe  Test  for  example)  may 
be  reoonciled  to  itself  two  diflerent  ways ;  must 
not  the  taker  reconcile  it,  as  in  his'own  sense 
he  thinks  it  doth  best  agree  wi^  the  genuine 
meaning  of  the  words  themselvea,  and  with 
the  sense  he  oonceiTes  waa  intended  by  tlw 
pariiament  that  formed  it,  especially  before  tho 
parliament  emit  thenr  own  ezplanatiM?  Aaiia 
It  not  juster  to  do  it  so,  than  in  anr  other  man's 
sense,  which  bethinks  agrees  ksas  with  dio 
words,  albeit  they  may  be  tfaooght  by  others 
to  be  recondleable  anotner  way  ? 

III.  All  this  looks  like  designed  mistakes 
and  traps ;  for  should  any  man  swear,  uillesa 
he  understand P  And  wbm  an  oalh  isgranted 
to  be  ambiguous,  can  any  man  understand, 
unless,  in  want  of  die  impssci's  help,  he  ex- 
plain it  for  himself. 

IV.  Was  ever  a  man's  explainmg  an  oath 
for  himself,  before talraig it,  for  less  hisbare 
savii^  that  he  must  eBcphun  it,  before  ho 
taKo  it,  aJleged  to  be.  The  overturning  of  all 
laws  and  oaths,  and  the  nsuraing  of  the  legis- 
lative power,  and  making  Of  new  laws  f  Cer- 
tainly to  offer  to  ensvaersuch  things,  were  to 
disparage  common  reason. 

And  lastly,  this  is  strange  doctrine  from  Ibe 
advooflte;  who  himself,  in  council,  did  alloir, 
not  only  the  eaurl  his  explanation,  but  IhSt  ex- 

E"on  to  the  dergy,  oontrary,  as  appears 
ir  scruples,  to  what  they  that  took  it 
t  either  the  parliament's  de^gn,  or  the 
plain  words  of  the  Test  oould  bear,  uid  cer- 
tainly different  from  the  sense  many  had  al- 
ready taken  it  in,  and  wherein  others  were 
commanded  to  take  it.  And  whatever  die  ad- 
vocate may  cavil  to  insnare  the  eari,  sure  he 
will  not  allow  that  by  his  OKplaining  this  oath 
he  himself  hath  taken  on  him  the  legislative 
power  of  the  pariiament,  for  less,  thtrngfa  he 
should  acknowledge  it,  will  anybeliewe  that 
he  bafoy  or  could  thereby  make  all  laws  or 
oaths  nselessf  By  Ibis  you  see  what  strange 
stnir  ho  pleads,  wnidi  deserves  no  answer. 

But,  says  the  advocate,  the  eari  affirms,  He 
lakes  the  the  Test»  «only'  as  for  as  it  oonsistB 
with  itself,  and  wi*  the  Protestant  rdigion  ; 
by  which  he  most  maliciously  insinuates,  tbat 
it  is  inconsistent  with  both.  But,  first,  this 
'  only'  is  not  the  earl's,  but  the  advocate's  ad- 
ditien.  4Seeondly,  1  would  soberiy  ask  the 
advocate,  or  any  man,  whether  die  Vest,  as  it 
indndes  the  Confossion  in  qpeneral,  and  canst- 
quendy  all  contained  in  it,  was  not  either 
really,  or  at  least  raigfajt  not  have  bed%apnre«' 
bended  to  be  meonMStent  with  iCsdff  £be 
what  was  the  use  or  sense  of  the  oounnl's  ex- 
planation, wherein  it  is  declared,  Tint  men 
do  not  swear  to  every  proposition  of  die  Con- 
fossion^  but  onlv  to  ibe  ftotoslant  rriigion 
therein  contained?  And  if  it  tvas  either  incon- 
sistent, or  apprehended  to  be  so,  hoar  oould 
the  eari,.  or  any  honest  man  swear  it  in  edier 
tenoM^  tndi  a  safe  oonsdenoeP  Bnt  thirdly » 
If  perihmients  be  fidfible,  and  this  oadi»  as  he* 
ing  ambiguoas,  needed  the  council's  saqAi- 
nation  to  deiur  it  ftom  eonsislencics,  nmstdia 
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earl's  ^onky'when  he  was  to  swear,  That  he 
took  it  in  80  far  as  it  was  consistent,  be  in  this 
case  understood  as  spaken  maliciously,  and 
with  a  crimioal  intent,  when  all  sense,  reason, 
and  religion,  made  this  caution  his  duty?  And 
if  it  be  so  criminal  for  one  going  to  swear,  to 
suppose  a  possibility  of  inconsistencies  in  it,  is 
it  not  nsanitestly  more  criminal  in  othei*s, 
plainly  to  confess  and  grant  that  there  are  in- 
oonsistencies  in  it,  after  they  have  swallowed 
it  in  gross,  witliout  any  ejqplanation  whatso- 
ever ? 

But,  says  the  adrocate,  The  earl  hath  in- 
vented a  new  way,  whereby  no  man  is  at  all 
bound  to  the  Test ;  for  how  can  any  man  be 
bound,  if  he  will  obey  only  as  far  as  he  can  r* 
And  yet  it  will  be  hard,  even  for  the  advocate, 
though  he  sometimes  attempts,  indeed,  more 
than  lie  and  all  ^e  world  with  him  can  do,  to 
tell  how  a  roan  can  obev  fiurther:  and  I  am 
sure,  that  im  a  matter  of  this  kind,  viz.  The 
free  tender  of  an  oath,  all  discreet  men  will 
judge  the  earl's  offer  both  finnk  and  obliging. 
Then  he  asks,  To  what  the  earl  is  bound,  if  he 
bound  no  further  than  ha  himself  can  obey  P 
Manifest  confusion !  and  never  either  spoke  by 
the  darl,  nor  at  all  pertinent  to  his  case ;  be- 
sides he  freely  acknowledges,  that  aM  Hien  are 
bound  to  more  than  they  can  do;  or  so  far  as 
the  Test  is  consistent  with  itself,  and  the  Pro* 
.testant  reli^on  (a  strange  doubting  or  /  yet,  I 
dare  say,  imports  ^s  much  as  his  miyesty  ex- 
pects of  any,  and  more  than  the  adTOcate  will 
ever  periiEirm).  But,  says  the  advocate,  who 
can  determine  to  what  the  earl  is  bound? 
Which  says  plainly.  That  either  the  Test 
agrees  wit&  itself,  aliad  the  Protestant  religion 
in  nothing,  or  that  the  Protestant  religion  is 
nothmg,  both  which  the  earl  thinks  far  from 
truth.  But  the  advocate's  reasoning  reHaats 
fo  more  on  •  the  council's  explanatioB,  where 
it  is  plainly  aakl,  That  the  Confession  is  mt 
sworn  to  in  the  Test,  but  only  the  Protestant 
reHmn  contained  in  the  Confession  y  so  4hat 
the  Protestant  religion  indefinitely  is  that  which 
is  said  to  be  sworn  la.  Now,  pray,  is  it  not 
much  worse  ibr  a  man  to  mr.  That  bf  takin|[f 
the  Test  he  sweara  only  to  tne  Confession  as  it 
contains  or  agrees  with  the  Protestant  religion 
(which  is  in  effect  to  set  the  Protestani  religbn 
at  vananee  with  its  own  Confessios,  and  «o  to 
reproach  and  raaverae  the  standard,  and  make 
VQid  the  very  securi^  that  the  paniameiit  in- 
tended) than  to  say.  That  he  swears  the  Test 
as  it  agrees  with  itself  and  the  Pkotestant  reli- 
gion, which  impoita  no  such  insinuation?  But 
from  these  pkagint  principlea»  he  iunqMiato 
this  fiotastic  conclusion,  That  theverore  it  can* 
not  be  denied  but  the  earl's  interpretation  de- 
atnrfs,  not  only  this  act,  but  all  government, 
and  makes  eTcry  maa'a  consoieiMse  or  hnnwar 
tharuleofhisobedienee.  . 

But  first,  as  to  the  whole  of  his  arguug,  the 
earl  neithar  inrenta,  saysy  nor  does  any  thing, 
eoaept  that  he  offibred  his  explanation  to  the 
ponneil,  which  they  ^  likewise  accepted.  Be- 
jcoudly,  What  madittferencea  are  tlieaa!  You 


say,  you  will  explain  this  oath  for  yourself, 
therefore  you  overturn  all  government,  and 
what  not !  Whereas  it  is  manifest,  on  the  other 
hand,  That  if  the  earl  apprehending,  as  be  had 
reason,  the  oath  to  be  ambiguous,  and  in  some 
things  inconsistent,  had  taken  it  without  ex- 
plaining it  for  himself,  or  respect  to  its  incon- 
sistency, it  might  have  been  most  rationally 
concluded,  that  in  so  doing  he  was  both  iin- 
pious  and  perjured.  Thirdly,  It  is  false,  that 
the  earl  doth  make  his  conscience  any  other 
way  the  rule  of  his  obedience,  than  as  all 
honest  men  ought  to  do :  that  is,  as  they  say. 
To  be  regula  reguluta,  in  conformity  to  the 
undoubted  regula  reguUiM,  the  etenjal  rules 
of  truth  and  righteousness,  as  is  manilest  by 
his  plain  words.  As  for  what  the  advocate 
insinuates  of  humour  instead  of  conscience,  it 
is  very  well  known  to  be  the  ordinary  reproaoh, 
whereby  men  tliat  have  no  conscience  endea- 
vour to  defame  it  in  others. 

But  tlie  advocate  is  again  at  it,  and  baring 
ran  himself  out  of  all  consequences,  he  insists 
and  inculcates,  that  the  earl  had  sworn  nothing. 
But  it  is  plain,  that  to  swear  nothing,  is  none 
of  tha  crimes  libeUed.  Secondly,  The  earl 
swears  positively  to  the  Test  As  it  is  consistent 
with  itself  and  the  Protestant  Religion,  which 
certainly  is  something;  unless  tbs  advocate 
prove,  as  he  insinuates,  that  there  is  nothing 
m  the  Test  ocmsistentvrith  either.  And  3dly, 
If  the  Protestant  Relijgion,  and  the  earl  bis 
reference  to  it,  be  nothmg,  then  is  not  only  the 
council  sadly  reproached,  who,  in  their  ex* 
planation,  declare  this  to  be  the  only  thing 
sworn  to,  in  the  first  part  of  the  Test,  out  our 
rdigion  qaite  .nb«rted,  a.  fw  « this  Test  can 
do  it. 

ButiMXt  for  the  treason,  the  advocate  sv^. 
That  the  eari  expressly  decUures,  he  means  not 
by  the  Test  to  bmd  up  himself,  front  wishin|r, 
or  endeavoming,  in  bia  station,  and  in  a  lawful 
way,  any  alteration  he  shall  think  for  the  ad- 
vantage of  church  or  state ;  whereby,  says  he, 
the  earl  declares  himself,  and  others,  loosed 
from  any  obligation  to  the  government  and 
from  the  duty  of  all  good  subjecu,  and  that 
tbsnr  nmy  make  what  alterations  they  please. 
A  mroct  contrariety,  instead  of  a  just  conse- 
quence'; as  if  to  be  tied  to  law,  religion,  and 
loyalty,  were  to  be  loosed  from  all  threes 
can  th^  b^  a  flatter  and  more  ridiculous  coa^ 
tradiction?  Next,  the  advocate  pretends  to 
found  iqion  the  fundamental  laws  of  this,  and 
all  nations,  whereby  it  is  ireason  for  any  maa 
to  nudce  any  alterationa  he  thinks  fit  tor  the  ad- 
vantage of  church  or  state.  But  first,  l|pl 
earl  is  not,  nor  cannot  be  accused  of  so  mnab 
as  wishing,  much  iess  endeavonring  ofjnakiiig 
»any  alterraon,  either  in  church  or  st^te,  only 
he  reserves  to  himielf  the  same  freedom,  for 
wishiiig,  which  he  had  before  his  oath,  and  diai 
all  that  have  taken  it  do  in  effect  say  th^ 
itiU  retain.  Sdly,  For  a  man  to  endeavour,  in 
hie  station,  and  ma  lawful  way,  suclf  altera- 
tions in  chnrcfeor  state,  as  be  conceives  to 
their  advaulafe,  «it  npugpMH  to  leligwm  juidi 
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loyalty,  18  w  fiirfitMli  beiog  trenson,  that  it  is 
the  du^  of  every  subject,  vid  the  sworn  daty 
of  all   his  majesty's  oounseUors,  and  of  all 
members  of  partiameot :  bat  the  advocate  by 
fancying,  and  misapplying  laws  of  nations, 
wresting  acts  of  {larliaments,  adding,  taking 
away,  cnoppins^  and  changing  words,  thinks 
to  coocluae  miat  he  pleases.    And  thus  he 
proceeds,  that  the  treason  of  making  ahera- 
lions,  is  not  taken  off  by  such  qualifications,  of 
making  them  in  a  lawtal  way,  in  one's  station, 
to  the  advantage  of  cfaurch  or  state,  and  not 
raiingnant  to  religion  or  (oyalty.    But  how 
then?  Here  is  a  strange  matter!  Hundreds 
of  aUemtions  have  been  made  within  these  few 
years,  in  oar  govemmeut,  and  in  very  material 
points,    and   the  king's   best  subjects,    and 
grealest  ^voorites,  Imve  both  endeavoured, 
and  effectuate  them :   and  yet,  because  the 
thin^  were  done  according  to  the  earl's  qusli- 
fications,  instead  of  being  accomited  treason, 
they  have  been  highly  ctrnimeoded  and  le- 
waraed*    The  treasury  hath  been  sometimes 
in  the  hands  of  a  treasnrer,  sometimes  put  into 
a  commission  backward  and  fiu'ward  :  and  the 
senators  of  the  college  of  jnstioe  (the  light  of 
whose  places  was  thought  to  be  founded  on  an 
act  of  parliament,  giving  lus  mi^esty  the  pre* 
ropitive  only  of  presenting)  are  now  com- 
nnsaioned  by  a  patent  undra-  the  great  sesl, 
both  which  are  consideifable  alterations  in  the 
^ov^mment,  which  some  have  omMHKd,  others 
have  wished  and  endeavoured,  and  vet  withoiit 
all  fear  of  treason  on  either  hana  ;  onAf  be> 
cause  they  acted  according  to  these  qualifica- 
tions, in  a  lavif ul  way,  and  not  repugnant  to 
religion  and  byalty.    But  that  which  the  ad- 
vocate wiltyiy  nuLstakes  (for  it  is  impossible  he 
eookl  do  it  ignomntly )  is,  that  he  witt  hare  the 
endeamraring  of  alterations  in  general,  not  to 
be  of  itself  a  thing  indiBeseBt,  and  only  d^ter- 
mmablatobegooder  evil  by  its  qnalillcations 
(i»  all  men  see  it  plainly  to  lie)  bat  to  be,  for* 
sooth  in  this  resy  gsMrality  intrinsioally  evil ; 
a  nation  never  to  be  admitted  on  earth,  in  the 
frail  and  fidltble  condition  of  human  affiurs* 
And  then  he  woold  estdUiih  tiiis  wise  positioa 
by  an  csanmie  he  addnoes,  That  nsmgm  anas 
against  die  kin^  (tor  so  sure  h^  means,  ifrbdnff 
otnerwise  certam  that  nsing  in  arms  ia||csnBnd 
is  also  a  thing  >indifferent,  and  plainly  deter- 
mtnaUetobe«itfaergoodorevD,as  dooewidi 
or  against  the  kilig's  authority)  ii  treason,  and 
says.  If  the  flBiihad  vtserved  to  himself  a 
liMrty  to  rise  m  arms  against  dm  Idog^  thougdi ' 
Im  imid  added  i»a  Uwfui  manner,  yet  it  womd 
il||hav)a availed,  beflsuse,  ^aadfae  says  wall) 
Mi  belag  hi  itssif  mdavrfii],  thn  ouafafioation 
had  been  bat  shams  and  contrary  ncto.    Bm 
why  ifaea  dstlr  not  his  own  raaaon  oanvinee' 
him  wherethedifierence  lies  7  vis.  Thatiisiag 
in  arms  against  the  king,  is  in  itself  imlawfnl ; 
wiieresseftdeavowingaltersEtMMis  isoaly  kw- 
fiil,  or  wdnwAd,  as  it  i*  qualified  ;  and,  if 
qlllliifi«^intheearl?s  terms,  can  nevnr  be  im* 
InwfiiL    Bot,  eays  the  advooste,  the  earl  de- 
«lmi'U»iitf «m  m^m^hnj^iMn^inmy  and 
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so  he  troold  make  men  believe  ihalfiieearl  as 
for  makiog  all  or  any,  without  any  reserve  ; 
whereas  ttie  earl's  «ofds  are  most  ca^prass, 
that  he  is,  Neither  for  makiogmll  or  any,  hot 
only  for  wishing  and  endeavouring  fi>r  suwdi  as 
are  good  and  lawful,  a[nd  in  a  lawfiil  way  -; 
\9\1a1m  DO  man  can  dimwn,  vrithoul  dcnymg 
common  reason }  nor  no  swom  eounaellor  din- 
daim,  without  manifest  penury.    But  the  ad- 
vocate's last  conceit  is,  That  the  earl's  ab- 
stnction  is  not  as  the  king  shall  think  fit,  or  as 
is  consistent  with  the  law,  but  that  himself  in 
still  to  be  judge  of  this,  and  hisloyaky  to  he 
the  standard.    But  first,  the  eari's  restiictioa 
is  expressly  according  to  loyalty,  vtrhich  in 
good  sense  is  the  same  vrith  according  to  law, 
and  the  very  tln^  that  the  king  is  ever  sup* 
poscii  to  tliink.    jfecondly,  as  neither  the  ad- 
vocate, nor  any  other  hitnerto,  have  had  reason 
to  distinguish  the  exercise  and.actmga  of  Itie 
earl's  loyalty^  from  those  of  his  majesty's  best 
subjects ;  so  it  not  a  marvellous  thinqg,  that 
the  advocate  shoold  purofess  to  think  ^tbr  in 
reality  he  cannot  tliink  it)  the  eael's  woros,  hia 
loyalty  which  all  men  sec  to  be  the  same  with  - 
lus  doty  and  fid^ty,  or  what  else  can  bind 
him  to  his  prince,  citable  of  «iy  quibble,  -^tm 
raors-to  he  a  ground  of  so  homd  an  acciisa<- 
tion  P  And  whereas  the  advocate  says,  the  eaii 
is  still  to  be  judge  of  thi&;  it  is  but  an  insiflid 
talumny,  it  bdng  as  plain  as  any  tiling  can  be, 
that  the  earidoth  nowise  design  his  thmkiag  to 
be  the  nde  of  right  and  wrong ;  but  only  men- 
tions itaa  the  necessary  application  of  tjieae 
excellefcit  and  uneiring  mles  of  raUsion,  iaw 
and  reaaon }  to  wSich  he  plainly  rven,  and 
suliiects  both  his  tWtyiini>g  and  himself,  to  he 
judged  accordingly.    By  whioh  it  is  evident, 
that  the  eaii's  restriction  is  rather  better,  and 
tum^  dntifnl  than  that  which  the  adv4ieaie 
seems  to  desiderate:,  and   if  the  eari's  xe^ 
ilsiotitMis  had  not  been  fidl  enrogh,  it  wantlie 
advocate's  part,  befeeadministmting  the  oath;, 
to  have  craved  what  mnpi  hethmight  neeeft- 
sary,  which  theeerl,  in  the  cane,  wovdd  not 
have  revised.    Bntitishriievedf  the  advocate 
can  yet  hardly  pinfaae  restrictiona  mofefnll 
and  smtaUe  to  duty  than  the  thre-mentioned 
of  religion,  law  and  neason,  wdnch  the  eavl 
did  of  hinudf  piofer.    An  for  what  bin  ma- 
jestv'o  advocate  adds,  That  under  sodk  pn»^ 
fesnona-and  reserves,  the  late  lebelhens.aiid 
diiorderB  have   all  been  carried  on  and  fo>« 
mentad,  it  is  but  a  mere  vaponr;  for  ae  ne* 
bellion  ever  was,  or  can  be»  wi&ont  a  braaek 
of  one  or  other  of  the  eail^a  iqunBiieatioaa  ; 
which  doth  si#ciently  vindifpte.  that  part  of 
the  eari's  explanation . 

The  advocate  insists mneh,  that « any^  iaeqoi^ 
vabntto*  all ;'  and  that » all*  campreheadsewraiy 
particular  undsr  it ;  nfhich  he  would  hnvs  tn 
be  the  deadly  poison  in  the  eari'-a  wrdax.  asid 
ytt  the  ean  may  defy  him  ond  jJl  faia  de- 
tractors, to  find  out  n  oarn  of  the  leaatonda^ 
tifnlness,  much  .less  of  rebellion,  lAiat  a  mnn 
canbeguilte^of,  while  he  kec^  withm.the 
^fwwltput  lutBa  aiwl  liipltiiimiia  iprhemwilli  Ihs 
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viordi  we  CKOtioiMd.  leonldleOyoofiirClwr. 
ibai  «D  inui|fiii^»  or  rather  eztra^agaiit,  and 
ndienlous  it  d|^  pf^(eii4ed  treaacm,  Uiat  thet« 
is  not  aporaoii  in  Booiland,  ei^er  of  thoae  who 
imjt  rema^  or  who  by  the  «ct,  ere  not  called 
to  taliB  the  Testy  that  iqay  not  ii|Km  the  same 
gnnmd  and  worn  be  impeached,  via.  That 
ibey  are  not  bound  tod  00  without  doubt  both 
may  and  do«ay  it)  by  ^e  Test,  in  their  station, 
dec.  to  wish  and  oidearoar  any  alteration,  &c. 
Key,  I  desire  te  adrocate  to  produce  ihe  num 
nmoiiff  tlioee  that  have  taken  the  Test,  that 
wiD  am^l^  that  by  takmg  it  he  bath  bound  up 
Ittmself  neTsr  to  wieh  or  endeavour  any  aher- 
ation.  &c.  acbordtn^  to  the  earl's  qualifications, 
and  J  shall  name  hundreds  (to  whom  his  high- 
ness, as  you  have  heard,  may  be  added)  uiat 
will  say  tney  are  not  hound  up. 

So  tnat  by  this  conohision,  if  it  were  yielded, 
all  Scotland  are  e^pujly  guilty  of  treason,  the 
.advocate  himself,  to  say  nothuig  of  his  royal 
)iighneas,  not  earaeulea  :  pr  if  be  still  think  he 
-is,  I  wish  he  would  testdy  under  his  hand  to 
flie  world,  that,  by  his  oath  he  is  bound  up 
liever  to  wish,  nor  endearonr  any  alteration 
lie  thinks  to  the  advantage  of  church  or 
state,  in  a  lawful  way,  nor  in  his  statioo, 
though  neither  repugnant  to  the  Protestant 
religion,  nor  his  byal^.  And  if  this  he  do,  he 
does  as  a  man,  if  not  of  sense,  at  least  of 
honoor ;  but  if  not,  I  leave  a  blank  for  his 
epithets. 

But  thai  you  may  see  that  this  whole  aflair 
is  a  dee|>  mystery,  pray,  notice  what  is  object- 
^  against  tne  last  {wrt  of  the  explanation : « This 
*  I  understand  as  a  part  of  my  oath. '  Which, 
njB  the  advocate,  is  a  treasonable  invasion 
npon  the  royal  Iqg^sis^vo  power,  as  if  the 
earl  could  oaake  to  himsdfan  act  of  parlia- 
ment, since  he  who  can  make  any  part  of  an 
act,  may  make  the  whole.  And  then  say  I, 
fiopwdl  an  tdpecs  of  the  Test  with  an  expla- 
nation, whether  the  Orthodox,  clergy,  or  earl 
Queensbnry  (though  himself  justice  general) 
who  were  allowed  by  the  council  so  to  do ; 
aeeing  thai  whether  they  hold  their  explana- 
tion ror  a  part  of  their  oath  or  not,  yet  others 
may  ;  and  m  effect  all  nien  of  sense  do  under- 
atand  it  so:  and  thus,  inthd  advocate^s  opi- 
nion, they  have  treasonably  invaded  the  legis- 
lative powfr,  and  made  an  act  of  pariiament  to 
themsehres:  neither,  in  that  case,  can  the 
poundls  allowance  excuse  them,  seeing  not 
only  the  earl  had  it,  as  well  as  they  ;  but  even 
the  council  itself  cannot  make  an  act  of  par- 
liament, either  for  thenoselYes,  or  others.  But, 
Sir,  I  protest,  I  am  hoth  ashamed  and  wearied 
df  this  trifling ;  and  therefore  to  shut  up  thi^ 
head,  I  shall  only  give  a  tew  remarics :  first, 
you  may  see,  by  the  acts  of  parliament  upoa 
which  the  advocate  founds  his  indictment,  ttunt 
as  to  lee^ing-makiug  apd  depraying  laws,  all 
of  th^n  run  in  these  pUun  and  sensrole  terms  ; 
the  iuTeating  of  narrations,  the  making  anp 
telling  of  lies,  the  uttering  of  wicked  and  un- 
p^  ialnn^pies,  to  the  %nder  of  long  and  go- 
yenmwutf  mt  it^gmiqag  of  hie  If  ^  fiud  mis- 
yoi.  yiii. 


eonstruiitf'  his  proceedings,  to  the  engendering 
of  discordl,  moving  and  raising  of  hatred  vA 
dislike  betwixt  the  king  and  faU  people.  And^ 
as  to  treason,  in  these  yet  more  positire  terms.; 
that  none  impugn  the  dignity  and  authority  of 
^e  three  estates,  or  seek,  or  procure  the  inno- 
vation, or  diminution  thereof.  Which  ^t% 
things  so  palpable,  and  easily  diseemed,  aoA 
withal  so  infinitely  remote  both  from  the  earl*k 
words  and  intentions,  or  any  tolerable  con- 
struction can  be  put  on  ekher,  that  I  CQufesa,  I 
never  read  this  indictment,  but  I  was  made  to 
wonder  that  its  foiger  and  maker  was  not  in 
looking  on  if,  deterred  by  the  just  apprehend 
sions  he  might  have,  not  only  to  be  sometin|e 
accused  as  a  manifest  deprarer  of  all  law,  but 
to  be  for  ever  accounted  a  gross,  and  meet 
disingenuous  perverter  of  common  sense.  This 
earl's  words  are  sober,  respectful,  and  dutifuttv 
spoken,  for  ^e  exoneration  of  his  own  eonscf- 
ence,  without  the  least  insinuation  of  ei^er  re- 
flection or  slander,  much  less  the  impugning  of 
the  authority  of  parliament,  as  the  earl  may 
appeal,  not  only  to  liis  majes^'s  true  and  royal 
sense,  but  to  the  most  scrupulous  and  nice 
afiecters  of  the  exactest  discerning ;  besides 
that  they  were  first  formally  tendered  in  coun- 
cil, for  their  approbation,  and  by  them  directhr 
allowed :  how  then  can  any  man  think,  that 
they  could  be  charged  with  the  greatest  and 
vilest  of  crimes,  leasinsf-making,  depraving, 
penury,  and  treason  ?  But  the  advocate  tells 
us,  that  there  are  some  things  which  the  law 
commonly  forbids  in  generu,  and  that  sonie 
ioferences  are  as  natural  and  strong,  and  rd- 
proach  as  soon  or  sooner  than  the  plamest  defa- 
mations. But  what  of  all  this  ?  Must  tiiere- 
tbre  such  generals  be  left  to  the  phantastic  ap- 
plication of  every  wild  imagination,  to  the  con- 
founding of  the  use  of  speech,  and  subverting 
of  human  society,  ana  not  rather  be  still  sub- 
mitted to  the  iudgroent  of  common  sense,  ibr 
their  true  and  right  understanding,  and  the 
deducing  thence  mese  strong  and  natural  in- 
ferences talked  of?  Of  which  good  sense,  if 
the  adyocate  de  but  allow  agrain  weight,  it  is 
evident  tiiat  the  infereuoes  he  here  ^Is 
asai^stthe  earl,  must  infallibly  he  cast,  and  by 
aU  racional  unbiassed  men  be  found  strange, 
unnatural,  and  monstrous. 

For,  Sir,  secondly,  pray  observe  Aeee  m- 
tional  and  sound  maxims  be  sound.9  his  idT^r- 
ences  on,  and  they  are  manifestly  these :  nj^^ 
That  he  who  says  he  wiU  only  ohey  as  ^r  as 
he  can,  intents  a  new  way  whereby  no  map  Is 
at  all  bound  to  obey,  fidly,  That  he  who  in 
ibe  midst  of  hundreds  of  exceptions  and  con- 
tradictions, objected  against  an  oath  iiQoined 
by  act  of  parbament,  and  still  unanswered, 
says,  that  he  is  confident  the  parliament  never 
intended  to  impose  contradictory  oaths,  re- 
proaches the  pariiament.  3dly,  lliat  he  that 
says  he  must  explain  an  ambiguous  oath  for 
himself  before  he  take  it,  renders  all  lacws 
and  oaths  useless,  and  makes  hinvielf  the  le- 
gislator. 4thly,  That  he  that  sa^rs  that  be 
takes  Alls  oal£,  as  far  ^  H  if  cc^nsistent  with 
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itself,  and  tbe  Protestant  religion,  swears  no- 
tfaingp.  5thly,  That  be  that  declares  bims^ 
not  \xe^  up  by  tbe  Teat  from  endeavounng,  in 
a  lawful  >vay,  such  alteration  ^  be  thinSs  to 
the  advantage  of  church  and  state*  consistent 
with  religion  and  loyalty,  declaim  himself,  and 
alt  oUiers,  loosed  from  the  government,  and  all 
du^'tp  it,  and  free  to  make  any,  and  all  altera- 
tions that  he  pleases.  And  6thly,  That  he  thai 
takes  the  Test  with  an  CL^planationj  and  holds 
it  to  be  a  part  of  bis  oath,  inrades  tbe 
legislative  power,  and  makes  acts  of  parlia- 
ment. 

Upon  which  rare  and  excellent  propositions, 
I  dare  say.  the  earl  is  content,  according  to 
the  best  juufipnent  thai  you  and  all  unbias^ 
men  can  mt3ke,  either  of'  their  truth,  or  of  my 
ingenuity  in  exceiping  them,  to.  be  adjudged 
Cuiltv  or  not  Guilty,  without  the  least  fear  or 
apprehension  of  tbe  issue. 

And  in  tbe  tliird  and  last  place,  I  shall  only 
iiitreat  you  to  try  ho;v  tbe  advocate's  reasoning 
will  proceed  in  other  cases,  and  what  brave 
woi'k  may  be  wrought  by  so  useful  a  too]. 
8ui}pose  then  a  man  refuse  the  test  simply,  or 
falls  into  any  other  kind  of  nonconformity, 
Cither  civil  or  ecclesiastic,  or  pays  not  the  king's 
custom,  or  other  dues ;  or.  lastly,  understands 
an  act  otherwise  than  tbe  advocate  thinks  he 
abonid,  is  not  bis  indictment  alre^^y  formed, 
and  bis  process  as  good  as  made?  viz.  That 
Lq  regards  npt  tbe  law  \  that  be  tliinks  it  is 
unjustly  or  foolishly  enacted  ;  that  he  wiU  only 
ttbey  as  far  as  be  can,  and  as  he  pleases,  and 
thereby  renders  all  laws  useless,  aocl  so  re- 

S roaches  the  king  and  parliament,  and  impugns 
leir  authority,  and  assumes  to  himself  the  le- 
^lative  power,  aud  therefore  is  guilty  of  lea- 
ding-making, depraving  his  mtyes^'s  laws,  and 
of  Treason;  of  wbicb  crimes  above-mentioned, 
or  one  or  other  of  them,  he  is  actor,  art,  and 
part:  which  being  found. by  an  as^ze,  he 
ought  to  be  punished  with  the  pains  of  deathi 
forfaulturc  and  escheat  of  lands  and  goods,  to 
tbe  terror  of  others  to  do  or  commit  the  like 
bereaiter.  And,  if  lihepe  be  found  a  con  veni^t 
judfipe  the  poor  man  is  andoubtedly  kMt. 

But,  Sir,  having  drawn  this  panlld,  rather 
Id  retrieve  the  earl's  case,  than  to  make  it  a 
precedent,  which,  I  hope,  it  shall  never  be,  and 
chusinff  rather  to  leave  tbe  advooale  than 
f<^ow  taim  in  his  follies,  I  Aibear  to  m^  it 
further. 

These  tibti^considered^  must  ttaiijippear 
strange,  beyimd  espreasion,  bow  the  ead's 
teplacation,  such  as  it  is,  did  £dl  qnte  a«eh 
enormous  and  grievous  miscQutrvetieoa:  ftr, 
oetting  aside  the  council's  allowance  and  appro- 
bation, (which  comes  to  be  oooaideped  under 
the  next  head)  suppose  the  earl,  or  any  other 
person  called  befi)re  tbe  council,  and  there  re- 
quured  to  take  the  Test,  had,  in  all  due 
bumibty,  sakL  eidier  that  be  couU  not  at  all 
take  it,  or,  at  le^  not  without  an  eu)1ana(ion, 
becansie  the  Test  did  oontam  such  things,  as, 
notonlv  he,  but  many  other;  and  these  me  best 
of  the  loyal  and  orthodox  clergy,  did  apprebaxl 


to  be  contradictions,  and  inconasteniiiea':  an4 
tbereupou  had '  proponed  one  or  two  such  as 
the  papers  above  set  down  plainly  enougti  bold 
out»  and  tbe  bishop  in  his  ex]^laoation  rather 
evades  than  answers ;  would  it  not  be  hard, 
beyond  all  the  measores  of  equity,  and  di^ 
rity,  to  look  upon  this  as  a  designed- neflectkm, 
far  more  a!  malicious  and  wicked  shnder,  and 
the  blackest  treason  ?  We  seethe  act  of  pailia- 
ment  doUi  not  absolutely  eqjoin  the  takbig  of 
tbe  Test,  but  only  pit^MMfedi  it  td  such  as  are 
intrusted  intlie  government,  with  tbe  ordmarj 
certificatwn,  either  of  losing,  or  holding  tbeo- 
trusts,  at  their  option.  We  l(noilr  ako,  that  in 
cases  of  this  nature,  it  is  far  more  suitable  bol^ 
to  i>ur  christian  liberty,  and  tbe  respect  we  owe 
to  a  christian  magistrate,  to  give  a  reiiBOB  of  onr 
couscicntious  non-compbabce,  widimedmess, 
and  fear,  tlian  by  a  mute  compearence,  to  fall 
under  the  censure  of  a  stubnora  obstinacT' 
And  lastly,  It  is  certain/ And  mar  noMj  (e 
affirmed,  without  the  least  reproach,  that  par- 
liaments are  not  ipfallible ;  ^  witness  the  fr^ 
quent  changes,  and  abn^tions  cf  their  own 
acts,  and  meir  altering  of  oatht  imposed  by 
themselves ;  and  even  of  this  oath,  after  it  was 
presented,  which  tbe  eafi  was  not  for  alt^mg, 
so  much  as  it  was  done,  as  f  told  irmi  before : 
how  then  V  can  it  be,  that  tbe  ea/l  appearing 
before  a  cbiistian  council,  and  there'  dei'Iartng 
in  terms,  at  the  worst  a  little  obscure,  bccanse 
too  tender,  aud  modest,  bis  scruples  at  an  oath 
presented  to  him,  either  to  be  freely  taken,  or 
retnsed,  should  fall  under  anv  censure  f  If  the 
earl  hail,  in  this  occasion,  said  he  cotikf  not 
take  the  Test,  unless  liberty  were  given  him 
first  to  explain  himself,  as  to  some  eontradie- 
tions,  and  inconsistencies,  which  he  o6noeived 
to  be  in  it,  though  he  had  said  fkt  more  ilnn  H 
contained  in  bis  contrayeited  explaniatiflii,  yet 
he  had  said  nothmfi^  but  what  l^hnstite  lilMarfy 
hath  ofVen  freely  allowed  ;  and  christian  cha- 
rity would  readily  construe  for  an  booest  ex- 
pression of  a  commendable  tenderness,  ivill|i>(it 
any  imputation  of  reproach  against  ed^Kt  kUg 
or  parliament.  How  nfitch  more  then  is  Ms  part 
clear  and  innocent,when,  albeit  so  matoy  Ihdtlght 
the  contradictions  to  be  undeniable,  yet  sach 
was  his  M  ell  -  tempered  res|iect,  both 'to  God, 
aoM  man,  to  his  o\iii  conscience,  and  Ihb  ma- 
jesty's authority,  that  befbre,  and  not  titer,  the 
taking  of  his  oath,  to  dear  bimseFT^  tin  midst 
of  the  many  exceptions  and  sensples  raiaedyof 
all  ambifi^uitics  in  sw^arinc^,  he  first  aipplies 
himsdf,  tat  a  8atfsf3riiig  expana6on,to  tbe  par- 
liament, the  prime  imposers,  flhretr  true'  ivlen- 
tions  and  genuipe  meaning,  and  then  gvtfieving 
it  very  rationally,  fiom  the' oath's  cooiMefi^y 
witb  itielf,  and  with  Am  PtoteitaBt  lU%bp» 
the  pariiament's  aim  and  scope^  laid  id'fttert* 
iogthe  king  and  paritament^lrUlk,.aitil ho- 
nour, 1^  places  th^  relief  and  ^iiietof  fafrown 
conscience  in  his  taking  iSbk  fmf  w9tb  tb»  ex- 
planation, and  in  dedarins^  its  ^pngrnRy^wth 
nis  oath,  and'dnty  of  AllemBce. 

The  third  heftd  of  the  etfift  addttbMl  de- 
fences, istb^  fbrtliar  devi^g  mi^tifnn^ 
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of  his  groiniiit  of  excnlpatioii,  aliwre  adduced 
•Dd  repelled :  which  were,  ftrtt,  thai  before  the 
Mrl  m  offer  his  expfaittatibn  to  the  council,  a 
great  maay  papers  were  spread  abroad  by  some 
of  the  orthodox  clergy,  chai^Qg>the  Teat  with 
ooolradictioDfi  and  inconsistencies.  2dly,  That 
there  was  a  paper  penned  by  a  reverend  iMshop, 
and  presented  and  read  in  council,  aiid  by  them 
allowed  to  be  printed,  which  did  contain  the 
aame,  and  far  more  important  things  than  any 


consequently,  fiurinore  obnoxious  to  all  his  ma- 
jestr'fr  adroca^'s  accusations.  3d]y,  tliat  the 
eYiJnnation  upon  which  he  was  indicted  was 
pUMidy  by  himself  declared  in  council,  and  by 
the  councd  allowed^  so  that  the  oath  wasadf- 
■unistrate  to  him,  and  he  received  to  sit  in 
couaeiljand  rote,  by  his  highness,  and  thereat 
9f  the  members,  with,  and  under  this  expiess 
^uahfi^ataon. 

But»  to  ail  urged  for  the  earPs  exculpation, 
the  adfocate  makes  one  short  answer,  viz. 
Hu4  if  the  earl's  Wwr  did  inierthe  crimes 
charged  4m  it,  a  thousand  the  like  offi^noes 
caanotexcuse  it.    ^nd  hismaiesty  is  fneto 
muwe  the  offend^  when,  and  in  what  order, 
9e  thinks  fit :  which  answer  doth  indeed  leave 
the  council,  and  aO  concerned,  in  his  majesty's 
■lescy:    but  thai  it  doth  no  .w»y  satisfy  the 
carl's  ple^,  is  manifest :  ibr,  the  first  ground  of 
exoulp^tioii,  viz.  That  before  the  earldid  offer 
lus  explanatk>n,  a  great  many  papers^  writ  by 
the  orthodox  oletgy,  and  others,  were  abroad, 
diarffingthe  Test  with  contradictions,  &c.  was 
not  ailedged  by  the  earl  merely  to  justify  his 
explanation  by  the  multitude  of  the  luce  papers, 
fnd  so  to  provide  for  an  escape  in  the  crowd : 
buty  the  earl  haying  most  rationally  pleaded, 
that  his  explanation  was  given  in  by  hun,  af^ 
these  many  scruples  aud  obyections  raiied  by 
others  were  abroad,  it  was  a  good  plea,  fVom  a 
most  pregnant  droooistance,  clearing  boUi  the 
design.,  and  sense  of  his  words,  froip  the  foul 
aspernons  of  reproaching,    and  depraving, 
IbrowB  upon  them :   seeing  the  words  spoken 
by  him  under  the  motive  of  such  a  ciroum- 
stanoe»  hy  all  fair  rules  of  interpretation,  instead 
of  being  judged  misconstruing  and  depraving, 
cmdd  oqI  V  be  understood  as  a  seasonable  as- 
serting of  the  integi^ty  of  the  parliament's  in- 
tentions, and  the  uprightness  of  the  earl's  oon- 
flcienoe  ;  which  ai^ament  being  in  reason  un- 
aBaiirerable,it  necessarily  follows,  that  the  advo- 
cate's ratum  to  the  first  gnmnd  was  neither 
sufficient,  nor  pertinent,  and  that  therefore  the 
exculpation  was  uiyustly  repelled.    But  next, 
the  second  ground  of  exculpation  is  so  far  from 
being  answered  by  the  advocate,  that  it  does 
not  appear  it  waasomuch  as  understood  ;  for, 
the  earPs  argument  being,  that  woVds  allowed 
and  approven  by  the  council,  can  never  fhll 
midcr  toe  accusation,  either  of  leasing-making 
or  sUadeiing  his  majesty's  proceedings,  or  de- 
pmring  laws;   and  acts  of  parliament,  as  is 
evideoi  in  itself,  and  gmnted  by  tlie  advocate, 
whs^  he  says  ^t  an  expbnation,  though  re- 

iMing  Vk  thekiog  mid  goToaBMnt  (ivhich 


tlie  earl's  was  iiot;y  yet,  if  alfewd^hy  tkeconn^ 
cil,  is  to  be  sustained.  But  so  it  is,  that  the 
council  hath  allowed  the  wor^  coat^ned  in 
this  explanation  conlraverted,  both  in  them* 
selves,  and  also  in  tlieir  equivalent,  and  &r 
more  important  expressions :  as  for  instance, 
not  only  by  accepting  the  earl's  explanatioa 
(as  shaJl  be  cleared  mthe  next  ^lace)bntby 
giving-  warraod  for  the  publicatioaof  the  bishop 
of  Edinburgh  his  Vindication  ;  wherein  first. 


can  be  found  in  the  earl's  explanation  :  and    for  obviating  die  contradictions  objected  from 


the  confession  of  faith,  he  positively  asserts, 
that  by  the  Test  men  do  not  swear  to  own 
every  article  of  that  confession;  and  yet  the 
Test  binds  expressly  to  believe  that  confession  to 
be  founded  on,  and  agreeable  to  the  word  of  God, 
and  never  to  consent  to  any  alteration  contrary 
thereto,  or  inoonsistent  tlierewitli  :   so  that  he 

S'ves  both  the  Test  and  the  parliament  the  lie^ 
id  then,  for  removing  another  scruple,  h« 
telhi  us,  That  by  the  Test  men  are  not  bound 
up  from  regular  endeavours  to  rectii^  or  better 
the  established  government,  both  of  cliurch  and 
state,  which  is  dearly  the  same  thing,  (bu| 
not  so  well  cautioned)  with  that  which  in  the 
earl's  case  is  made  a  ground  of  treaaoii.:  from 
which  it  unquestionably  follows,  diat  theevl'a 
words,  having  been  allowed,  and  approved  hf 
the  council,  could  never,  in  law,  or  reason,  be 
thereafter  made  a  gromid  of  aocusatioh.  by  any, 
mnch  less  by  themselves.    Now  I  dcnre  to 
know  where  the  advocate,  in  all  his  plea,  dotb 
so  mnch  as  notice,  far  less  answer,  tfa^i  de* 
fence  ;  or  what  his  telling  us,  a  thousand  of- 
fences of  the  like  Datura  doth  not  flKcuoeose^ 
either  doth,  or  can  vgwfy  f   seeing  th^  ar- 
gument for  the  earl,  ui&ad  ofpleadingeKcnaae 
doth  justify  the  matter,  and  for  ever  puige  dt 
shadow  of  offence,  or  ground  of  qnanrel,  which 
will  be  vet  more  apparent,  when  you  ahatt  ad4 
to  this  the  third  ground  of  the  earl's  exculnatiaa, 
viz.  That  the  explanation,  whereupon  toe  carl 
was  indicted,  was  publicly   by  himadf  de- 
clared in  councif,  a)lo|ved  and  acoei^ted :  In- 
somuch, as,  afler  he  had  given  iria  e]i{4anatiott 
as  the  sense  wherein  he  wa»  fiee  to  swear  the 
Test,  the  oath  was  thereupon  administrate  le 
him,  and  he  received  to  ait,  and  vote  m  n 
oounseUor.    Whereby  it  is  evident,  thai,  by 
this  allowance,  and  acceptance,  the  eai;l'«  expb'* 
nation  became  the  council's,  as  much  as  i( 
after  the  earl's  pronoondng  the  words,  they 
had  verbatim  repeated  them,  and    Kohl  him| 
they  were  satisfied  he  should  swear  the  Tesi 
in  these  terms  :  ^  and  whether  this  ought  niot  to 
be  a  sufficient  exoneration  to  ttie  cbAj  lot  all 
men  judge.    Tlie  advocate  makes  a  noise,  that 
in  the  case  of  an  oath  required,  die  taker  ou^ 
to  swear  it  in  the  sense  of  the  imposer,  (which 
none  doubts)  and  then  runs  out,  that  the  earl 
in  place  of  taking  it  in  the  impoqer^s  sensa^did 
unwarrantably  intend  a  sense  of  his  own,  to  the 
eludbg  and  frustrating  of  the  ohli|^on  (tfthla 
and  all  other  oaths.    But  aU  this  is  nothing  to 
the  pm'pose ;  for  waving  that  in  the  earl's  case 
it  is  most  imnertinent  to  talk  of  his  obtruding 
of  a  senfo  to  Uie  ^ludi^j  aod  firustmtuig  of  the 
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oMi^oli  «f  Irii  oKft,  seelti^  Inaoath  wmt  not 
tftfen  given,  or  «t  aR  in  being',  it  u  expressly  al- 
fed^by  the  earl,  and  notour  that  the  ex|de- 
oation  tendered  by  bioi,  when  caRed  to  take 
the  Test,  was  accepted  by  the  eonndl,  and  the 
oath  ihereapon  adminifltn^ed,  ami  ao  the  earl 
ihsely  joins  iaaiie  with  the  advo^te,  and  ac- 
finowledffiiiff  that  theiaker  of  the  oa^  ought 
te>rwearln  SieseiMeof  the  impoaer,  aubtnuies 
« in  termmfi,'  that  he  himself  did  swear  so,  and 
itbt  c^erwise,  inasmoch  as  he  did  swear  in  a 
9&bi9eaocl9pted  by  the  oounoil,  before  he  gave 
Ub  eadi,  As  is  evident.    1.  By  their  oommialid- 
ihg  him  to  sit  idler  he  had  sworn  ;  and  3.  In 
that  neither  the  advocate,  nor  any  other,  had 
trerthe  confidence  to  iparrd  Us  sHting,  as  a  I 
breach  of  the  law,  which  no  doubt  they  had 
done,  if  not  convinced  that  by  taking  the  oath, 
he  had  satisfied  the  act  of  parliament ;  which 
tilings,  in  true  dealing,  and  the  construction  of 
iXL  honest  men,  are  the  same  as  if  the  oath  had 
been  required  of  him  by  the  council,  in  the 
iery  sense  md  words  of  this  explanation.  Nei- 
fter  is  it  miiteriaJ  whether  the  explanation,  of- 
(hred  by  the  eari,  doth  deserve  (as  certainly  it 
ddth  not)  these  many  ill  names,  which  the  ad- 
f  o<^te  would  fix  upon  it ;  because,  thotlgh  H 
hKd  been  much  worse  than  it  is,  yet  being  of- 
fered to  the  council,  and  Submitted  to  their 
judgmeat,  and  they  having  accepted  of  it,  the 
thing  becahie  qiia$i  ret  judicata  y  an4  cannot  be 
fetractefi,  without  subverting  the  surest  rules, 
both  of  imtli,  and  govemment.    The  kulvodite' 
hiddM  tells  us,  1.  That  the  council  heard  not 
the  eaxl's  ^xphination  :    But  I  have  alreadv 
told  you,  they  did  hear  it,  and  the  eari  is  still 
teady  to  prove  it :  and  suppose  some  say  they 
did    not  hear    it   distinctly,  (as  what  thing 
ipolce  in  council  is  distinctly  heard  and  consi- 
dered by  ill  ?)  Yet  it  being  certain  that  they  did 
all  approve  it,  it  is  sufficient  to  the  eari  :  and  it 
Is  dnty  their  concern,  whether  ib  approvinjr 
what  they  did  bot  hear,  they  observed  their 
oildi  dt  fidelif  Sec.   or  not    His   highness, 
il^ho  the  earl   was  most  concerned   should 
hear,  tfid   6ertaiu1y  hear,  as   himself  after- 
WsLrin  acknowledged.    2.  The  advocate  says, 
(hat  the  hearing  and  idlowing  the  eari  to 
iilV  ii  no  relevai^t  plea ;  yea  further,  though 
en  the  eouBcii  had  allowed  him  that  day,  yet 
vny  of  his  majesty's. officers  mig^t  have  quar- 
i^ed  him  the  next  day.  But  first,  I  would 
IJgJy  know,  upon  what  head  ?  for  if  upon 
mnidingasenseof  his  own,  it  is  undeniable 


aw»rsetMmielliafiIaiiiflfWtligU'«lt|to  saj* 
that  iw  expknatMRiaUowedby  thecomcil,  intM 
tfdministifvtlng  of  an  oadi  pi«iper  to  he  adttii- 
nistrat  bythem,dolhnotsecaretbr«aket-astift 
that  sense,  both  in  law  aild  oonsdence :  ftteetner 
in  effect  this  quite  takes  away  the  best  grouii^ 
of  assurance  among  men,  and  tunis  their 
greatestaecority  to  their  greataat snare.  And. 
9dly,  If  tbb  be  sound  domoe,  it  Is  wotth  the 
eoquiring,  what  security  Ae  elerey,  to  whiMa 
the  coutuiil,  as  you  have  heard,  md  indulge  an 
expianation,  have  thereby  obtained ;  For  as  to 
such  kicks  as  did  only  sit  their  ewu  h«Hl  take 
hold  of,  and  snatch  nt  this  indulgence,  mUmo* 
vided  for  th«n  by  the  council'i  act,  it  is  Mar 
their-  doom  k  dSgfat.  It  is  not  here  debated 
bow  far  that' explication  of  the  oatmdl'SB  Bay 
satisly,  and  quiet  conscience,  let  suck  eon- 
oemed  see  to  It.  Some  please  themsetvee  widi 
general  notion.  That  if  the  seaae  given  by 


IHe  advocate  doth  think,  that  even  the  matter 
bf  the  explanation,  though  aOow^ed  tad  ac- 
cepted, may  atiB  be  quarrelled:  Then,  1. 1 
b<M,hewllI  consider  tn  what  terms  he  doth 
It  ^  for  if  lie  charge  it  lifWr  it  becomes  the 
toundPs  (as  in  Wuth  he  hadi  done  aheady)  with 
the  teniie  ttberty  wherewith  he  treats  it  as  die 
taf  s,  henxna  fUr  tomake  hhnsdifthe  ^Urtantest 
9efhm^  and  dtodcrer  of  the  king  and  council, 
thdtevtryttittettipcedit  Bttt£i^,  Itifteriti 


theadmiuisChitorbeMmikl,  Aite  it  is  fuao  safev 
whether  it  be  agreeable  to  the  plain  and  ge- 
nuine meaning  of  the  oath  or  not;  ttay«  «ne«> 
ther  it  be  agreeal'letotlie  seneeof  llto  mths- 
poflsrs,  or  not:  But  others,  who  coiaider  nioi* 
tenderly  what  It  is  to  sweir  in  truth,  aad  iif 
jui^ent,  think  it  ratiier  a  prophanalioii,  uad  a 
sinfnl  preferring  of  the  credit  of  OMta  to  tiie 
glory  of  the  Almighty,  to  ofier  te  smMlh  an 
oatKbyadisafifreeable  iirteipfetalfcto,  trhen  h» 
effect  the  oath*  itself  ought  to  be  changed ;  Bat 
(he  thing  in  qudstSon  ii  ilbout  tile  eecorily  of 
life  and  fortune;  for  Kidng  the  Hbuneil'e ex- 
planation is,  at  least,  to  say  no  woite,  lUle 
enough  to  the  calumniea  of  an  inventife  malioe, 
and  the  advocate  telleth  UH,  Though  aU  tlM 
council  haii  allowed  a  ttinn  to  swear  with  an 
explanation,  yet  any  of  his  majMly's  effieers 
may,  the' next  dey,  quarrel  him  ;  it  li  evlileai 
that  this  iaHowanoe  can  afford  him  noeetilrity. 
It  is  true,   the  advocate  mav  AlMge,  and 
poesibly  find  A  drflierence  betra[t  the  comMsl'e 
emitting,  and  thor  aooepllngof  atteiplana* 
nation.    But  tt  in  truth  thm  is  noie,  mora 
than  betwixt  a  mandat  and  a  ratihabitilM ;  ao 
{  am  confident,  if  ever  the  thin|^  come  to  he 
questioned,  this  pretence  will  evtnish,  «ui  eun^ 
to  nothing. 

It  is  likewise  to  be  remetobered,  Thatwhca 
the  eari,  the  next  day  after  he  took  tiie  Teal, 
was  questioned  fhr  the  exblanatfam  he  had 
made,  and  reqiiiied  to  exhunt  a  copy  ^ti%Seh 
was  afterwards  nmde  the  ground  of  ksiiadiel- 
ment)  so  soon  as  he  obseived  that  iome  began 
to  oarp,  he  retusedto  sign  it,  demanded  it  bMk, 
and  would  have  destroyed  it,  as  jfm  have 
heard,  which  were  all  clear  lete  of  maowwag 
and  retracting,  for  eviting  offolMBe,  teidef  thitlii- 
sdiei  sufficient  to  have  pvevenied  any  father 
enguuy ;  tiiere  being  ttoihitag  «Mire  juit  attd 
himiAa;  than  that  words,  tfaoigh  at  lie  ftnt 
hearing,  odReurive ;  yet  if  hislantfy  feir«eted, 
wheh  <pie«tioned,  should  be  past;  B«t  this, 
a  wen  as  other  things,  must  hi  ibe  Vtol'e  etsAI 
hesingulBr;  and  Whether  he  fAetA^WfUk^ 
Gfl*8  tilowing,  or  his  XMrto  diM^Mi^  fto  in 
0fibet  he  dM  beft)  H  is^tgByie  p»  yttipiij^ 


d«9] 
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tlietbingf  dcrtamliMd '  fmist  be  AMottmli&bed. 
Von  hewnd  before,  hoir  tiiat  a  ktvicbA  msbop, 
iiid  many  of  the  orthodox  doigfy,  did  take  a 
lbrg;reaterKbertyof  explaitation  than  the  earl 
pretended  to:  yon  see  also  that  Unft  tfie  ooun- 
eil  aHowa  Iris  words,  whereupon  he  rests: 
And  when  he  finds  tint  ther  begin  to 
ehallenfj^  he  is  willing  to  dnown:  And 
withal,  It  is  nndeniaMe,  ami  acknowledged  by 
the  eonndl  themselTes,  that  the  Test,  as  it 
itands  in  the  act  of  oarltaroent,  ia  ambiguous, 
fend  needs  to  be  exphnied :  And  the  ean  may 
eonfidentlT  arer,  that  Of  all  the  explanations 
that  have  oeen  oflfered  (even  at  the  council^ 
not  excepted)  his  is  the  most  safe,  soand,  and 
lesst  dimgreeable  to  the  parliament's  tma 
ieuse  and  meaning.  And  yet  when  all  others 
escape,  he  alone  mnst  be  seized ;  and  for  a  thing 
so  openly  innocent,  cTeariy  justifialile,  and  un- 
deniably allowed,  fonnd  guilty  of  the  worst 
of  crimes,  eren  leasing-making,  leaaong-tell- 
ing,  deprsfring  of  laws,  and  treason ;  but  all 
these  things  God  Almighty  sees,  and  to  him 
die  hidgmer/ yet  belongs.  ** 

And  thus  IleaYethlsdisoonrse,  shutting  it 
no  with  the  case  of  archbishop  Cranmer, 
{ttsuly  paralld  to  the  earPs,  to  show  how 
mudf  he  was  more  ihTonnibty  dealt  with  by 
the  Icing,  and  gcnrernment,  in  those  days,  than 
the  earl  now  is,  tbongh  he  five  under  a  much 
anore  merdfdl,  ahd  juilt  prince,  than  that 
worthy  prelate  did ;  for  Cranmer  being  called 
ind  promoted  by  Henry  8,  of  England  to  be 
arehbishop  of  Canterbury,  and  ftnmn^  an  oath 
Iras  to  be  offered  to  him,  whidi,  in  his  appre- 
henrion,  would  bind  him  up  from  what  he  tic- 
donnted  his  duty,  lie  altogether  declmed  Uie 
dignity  and  preferment,  unless  he  were  al- 
lowed to  'take  ^e  oath  with  such  an  explana- 
tion as  he  himself  proposed,  for  salving  of  his 
Conscience;  and  thongh-tiiis  oath  was  no  other 
than  the  statute,  and  solemn  oath,  that  all  his 
predecesBora  in  that  see,  and  all  the  mitred 
cler§;y  in  England,  had  sworn,  yet  he  was  ad- 
mitted to  take  it,  as  you  see  in  Fuller's  Church 
Rist.  of  Britain,  lib.  5.  p.  185,  and  186,  with 
this  fortnal  protMtation. 
'  In  nomme  Domini,  Amen.  Coram  vdbis, 
&c.  Nonest,*auteritniett  voluntatis,  ant  inten- 
tionis,  nerhujusmodijuramentnm  veljnramen- 
ta,  dualitercunque  teiba  in  ip8isj[iosha  sona2« 
videountur  me  oVfigare  ad  ahquid,  ratione 
eorandum,  postha^  dioendnm,  fodendum,  aut 
attentandnm,  onod  erit,  antesse  videbitur.  con^ 
tra  Legem  Dei,  vet  contra  iDustrissimum 
Re^pem  nostrum  Anglfes,  Legesve,  aut  prfen>« 

fativas  EjuMem :  £t  quod  nonintenmi,  per 
ujusraodijuramenltum,  T^jaramteta,^vis 
modo  ttie  obUgare,  qui  jAmiii  libre  Toqui,  een- 
sutere,  tvX  coA«;entire  Yaleam,  in  omnibus,  et 
singulis  refomiationekn  H^gkmis  Christians, 
Otmmaftionem  Eccleslie  An^cante,  «t  Pm- 
rogativam  Cohmfe  >jit8d«m  neipublicfe,  Vsl 
«ommodltatem  tt^imndem,  (jenqnoinodocon- 
cementibtis ;  et  »t  ubtqui;  exeqtti,  ^  i^or- 
teare,  qoteln^i  hi  E^esia  Anglicaiia  r<^r- 
nriiiidaViMiiMtf:  Sk  useufidam 


terprelationem,  et  kitdleetnm  hone,  et  nm 
aKtar,  uetfom  alia  modo,  dictum  Jmunetttani 
me  praytitomm  protestor,  et  pronteor.' 
That  is  to  say.  <  In  the  name  ^  God, 
Amen.  Before  yon,  &c.  It  neidier  is,  nor 
shall  be,  my  will  or  meaning,  by  tiiis  kind  of 
oath,  or  oaths,  and  however  the  words  of 
themselves  ahall  seem  to  sound  or  sigoiiy,  to 
bind  up  mysdf,  by  virtue  hereof,  to  say,  do, 
or  endeavour  any  thing,  which  shall  really  be, 
or  appear  to  be,  ajB^ainst  the  law  of  God,  or 
agamst  otR*  ilhiBtnous  king  of  England,  or 
against  his  laws  and  prerogatires:  And  that 
I  mean  not,  by  this  my  cttth,  or  oaths,  any 
ways  to  bind  up  myself  from  speaking,  con- 
sulting, and  consenting  freely,  in  a!u,  and 
every  thing  in  any  sort  oonoerttin^  the  refor- 
mation of  tHe  Christian  r^;ion,  tne  govern* 
ment  of  the  Church  of  England,  and  tha 
prerogative  of  the  crown  of  the  Con^non- 
wealth  thereof,  or  their  advantage ;  and  from 
executing,  and  reforming  such  things  as  I 
^  shall  thiiSc need  to  be  refomsedin  theChurch 
of  Englaiid:  And  according  to  this  exj^oa* 
tion,  and  sense,  and  not  otherwise,  nor  m  anr 
other  manner,  do  I  protest,  and  profess,  that  I 
am  to  take,  and  perform  this  oath.* 
Nor  dM  that  excellent  person,  says  Hfn 
Fuller,  smodier  this  privately  in  a  comer,  but 
publicly  interposed  it tniee several  times;  onoo 
m  the  Charter-house,  before  authentic  wit* 
nesses ;  again  upon  hu  bended  knees,  befoi^ 
the  high.iutar,  in  view  and  hearing  of  many^ ' 
people,  and  bishops  beholding  him,  when  he 
was  consecrated ;  and  the  third  time,  when  be 
received  the  pall,  in  the  same  place. 

Now  vrould  it  not  be  very  strange  if  the  like 
liberty  shouM  not  be  allowed  lo  the  eari,  under 
his  nu^esty,  m  refeience  to  the  Test,  which 
Henry  the  8th,  t  prince  that  stood  as  much 
on  his  prerogative  as  ever  any,  did  roudisafa 
to  this  Thomas  Cranmer,  who,  as  another 
historian  observes,  ac^ed  foirly,  and  above- 
board  :  But  there  wanted  dien  the  high  and 
exceflent  designs  of  the  great  muuiterB.  tha 
rare  fidelity  of  •oonnsellors,  aonnd  religioii 
and  tender  piety  of  bishopa,  solid  law  and 
learning  of  advocates,  ineorruptible  btegrity 
of  judges,  and  upright  honesty  of  assiaen, 
&at  now  we  have,  to  get  archbishop  Cranma^ 
accnsed,and  condemned,  for  kasing-roakingi 
depraving  laws,  pegmy ,  and  treason,  to  wfaidi 
accusation  hitf  explanation  was  certainly  no  hm 
obnoxiouBthaii  the  eari's. 

But  I  hasten  to  the  fomih,  and  laA  head  of 
the  eatl*8  additioBal  deibnoes,  riz.  The  re- 
moving oertab  groundlett  protenees,  alledged 
by  the  advocate,  fbr  aggravating  the  earl*^ 
oflTenoe:  As  1.  That  the  earl,  iSng  a,peerp 
and  member  of  pufiamant,sh6uldhare  known 
fte  sense  of  the  parlistnent,  and  that  neither 
the  sk^ples  of  the  dergv,  nor 'the  draneil'a 
proctattistkm,  designed  tor  mete  JgnorantSt 
(^ouldmy  ^y  exxnasetfae  earl  for  daMug  such 
mdflmtitfn.  But,  fh^  the  adTobate  mMt 
hiiVe  ^i^metnbMd,  that  In  «nr>th«r  |iiifiMLge  %a 
idCM  Vha>M  dahaflng  dMt%d  111  pailiiBi^^ 


mi 

against  Jhe  Test^  whereby  ii  h  easy  to  gather, 
^at  the  earl  baviiif  beaa  m  the  matter  of  the 
Test  a  diiiseDter,  this  quality  doth  rather  justii^ 
than  aggravate  the  earl's  scrupling.  2dly,  If 
th^  prooiamalion  was  desigoea  for  the  mere 
k^orauts  of  the  clergy,  as  the  advocate  ^caJis 
taem«  who  knew  nothing  of  what  had  past  in 
parliament,  an  exphuiation  was  iar  more  ne- 
cessary for  the  earl,  who  knows  so  little  of 
what  the  advocate  aUedges  to  have  psat  inpw- 
liament,  vi2.  That  the  Corilession  of  Faith 
was  not  to  be  sworn  to  as  a  part  ;0f  the  Test, 
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seribe,'b«i  to  awvar  this  CgpftMhiy  oT  Faitlw 
Which  again,  to  answer  the  bishop's  critio  of 
four  days,  was  more  than  70  jfears  after  it  waa 
uoiversally  received.  It  is  true,  that,  whea 
the  bishop  finds  himself  stimitened  how  loan* 
swer  objections,  he  is  forced  to  make  uae  of  the 
newgloss,  1  shall  not  oad  it  of  Orleans,  whereby 
d|e  ra^testant  religion  is  mad^  to  be  swom  to 
only  as  every  man  pleases  to  interptety  Mid  aa 
ftr  as  may  be  consisteot  widi  any  new  prinoinlea 
of  sfste.  But  the  parliament  certainW  .(1  do 
not  sp^  ironically)  did  intand  by  this  Teat,  to 


that  of  necessity  (as  I  tliink)  he  must  know  the   sw^ar  and  assert  the  true  Protestant 


contrary ;  inasmuch  as,  first,  as  this  is  obvious 
from  the  express  tenor  of  the  Test,  which  binds 
to  own,  and  profess  the  true  Protestant  rdigion, 
contained  in  the  Confossion  of  Faith,  and  to  be- 
lieve the  same  to  be  agreeable  to  die  word  of 
^od ;  as  also  to  adhere  thereto,  and  never  la 
^nsent  to  any  change  contrary  to,  or  incon- 
alstent  with  tne  said  Protestant  religion,  and 
Confossion  of  Faith :  Which  to  common  sense 
appears,  as  pinin,  and  evident,  as  can  be  con- 
trived, or  desired,  fiut  ledly,  It  is  very  well 
known,  that  it  was  expressly  endeavoured,  and 
carried  'in  parliament,  that  tlie  Confession  of 
Faith  should  be  a  part  of  the  Test  and  Oath: 
For  the  Confession  of  Faitji  beiny  designed  to 
be  swom  to,  by  an  act,  for  securmg  the  Pro- 
testant religion  (lyhich  you  have  beard  was 
prepared  in  the  articles,  but  afterwards  thrown 
out)  when  this  act  for  the  Test  was  brought 
into  the  parliament,  some  days  after,  by  the 
bishop  of  Edinburgh,  and  otliers,  the  Con- 
fesinjm  was  designedly  left  out  of  it :  But  it 
again  debated  that  the  bare  naming  of 
the  'Protestant  feligion,  without  condescend- 
ing  on  a  standard  lor  it,  was  not  sa^denl, 
the  Confession  of  Faith  was  of  new  adde): 
And^  after  the  affirmative  danse  for  own* 
ifig  It,  and  adhering  to  it  was'  insert,  ttpoo 
a  new  motion,  the  negative,  never  to  coo* 
sent  to  any  altemtion,  contrary  to,  or  incon- 
sistent with  the  said  prolestant  rdigion,  and 
Confession  of  Faith,  was  also  snbjomed :  but 
not  without  a  new  debate  and  opposition  made 
against  the  words,  *  And  Confession  of  Faith,' 
by  the  bishop  of  Edinburgh,  until  at  length  he 
also  yielded  ;  all  which  it  is  hoped,  was  done 
for  some  purpose :  And  if,  at  that  time,  -any 
h^d  doubted  of  the  thinff,  he  had  certainly 
been  judged  most  ridiculous :  For  it  was  by 
thataddition  concluded  by  all,  Hiat  the  Con- 
fession was  to  be  sworn  to,  for  he  takes  pains 
In  justify  it,  tiiough  calmnnibusly  enough, 
alledging,  That  it  was  hastily  compiled,  in  the 
short  ipace  of  four  days,  by  some  bi^roosand 
ministers,  in  the  infiuicy  of  the  Reformation. 
Where,  hy  the  by,  you  see  he  makes  no  reckon- 
ing of  what  the  act  of  parliament,  to  which  the 
Test  refers,  expressly  Dears,  vk.  That  that  se- 
cond ratification  1567,  which  we  only  have  re- 
^rded,  was  no  less  ^an  se?eo  years  allter  this 
Confession  was  first  exhtbtted,  and  approven 
t,  D.  1560.  But  moreover,  he  tells  us,  .That 
the  doctors  of  Aberdeen,  who  refused  Ihe 
CoVenadt,  w<reyet  wilhng  not  4iiily  to  aub- 
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and  the  said  Confession  of  Faith,  whatever  mi^ 
be  now  pretended.  The  earl  could  not  alas 
but  very  wdl  remember  what  his  highness. had 
said  to  aimaelf,  about  the  inserting  of  the  Con- 
fossion  ;  and  no  doubt,  the  advocate,if  inge- 
nioiis,  knows  all  this :  For  the  thmnf  waa  at 
tiMt  lime  matter  of  common  talk,  and  iodbed, 
tin  pafMBTs  obiecling  contndioiiona,  and  iaosn'* 
sistencies  betwixt  Ae  Confossion  sad  the  rest  of 
the  Test,  began  mbe  so  nmnermia,  which  was 
about  the  end  of  October,  that  there  was  no 
possibility  left  toanawer  them,  bnt  6y  alledging, 
That  in  tne  Test  men  do  not  swear  to  every 
article  and  propoation  of  the  Confesaioii,  hdi 
only  to  the  protestant  religion  herein  contained, 
thispoipit  was  never  doubled.  Aqd  whether 
diis  answer  be  true,  and  a  solid  vrndication,  con* 
sonant  to  the  words  of  the  Test,  or  acirculating 
evasion  enervating  all  ita  force,  let  others 
judge.  But  the  advocate  says.  When  it  was 
moved  in  parliament  to  read  the  Confession,  it 
wa«  wavea :  Most  true ;  and  the  reason  given 
by  ^  bishbps  for  it  was,  That  it  was  notoor, 
tney  knew  it,  and  it  was  already  insettinlhc 
acts  of  parliament :  And,  the  truth  was,  the 
reading  of  it  would  have  spent  more  time  than 
was  albwed  on  eacamining  the  whole  Teat,  ft 
wasl&ewise  late,  after  a  long  sederunt,  and  it 
was  reo(4ved  to  have  the  act  pasoed  that  nighty 
and  so  it  went  on :  But  it  was  likewise  moved 
to  read  the  Covenant,  seeing  it  was  to  be  dia- 
demed, and  this  was  flaBy  refused.  And 
wUl  the  advocate  thence  infer.  That  by  the  Teat 
the  Covenant  is  not  abjured,  albeit  it  be  moot 
certain,  that  many  in  the  pailiameut,  at  that 
time,  had  never  read  the  one  or  ^e  other  ?  But 
to  follow  the  advocate's  excnrsions,  and  answer 
them  more  particidariy :  The  motion  for  read- 
ing the  Coiuession  being  made  on  this  Veryoc- 
casion,  Be<iau8e  it  was  to  be  insert  in  theTeat 
and  swom  to,  concludes  enough  against  him : 
For  nobody  can  be  so  effrontoQ  as  to  say,  it  waa 
used  in  parliament  as  an  argument  not  to 
read  it,  because  it  was  not  to  be  sworn  to,  but 
(thodgh  it  cost  a  debate^  it  was  plainly  agrend 
to  be  swom  to,  and  therefore  insert.  My. 
Can  any  man  dbubt,  the  Confession  was  to  (e 
sworn  to,  when  it  is  notour  that  several  that 
were  members  of  parliament,  and,  by  reaspMtf 
officea  they  enjoyed,  were  <^ed  to  sww*  t^ 
Test,  pretending,  with  reason,  teodeniQVS  4|f  an 
oatli,  did,  before  sv%eanog,  make  a  fodifoti  at 
least  of  roMling  and  stttdying  the  Copfppftant  to 

satisfy  dMmameB  how  wttifgr  >tVd^^ 
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And  tlMtteiPMdoiie  by  tn  hundred  Icuiaitart 
^iQnielTef .  I^Mtly,  It  is  certaiD  tM,  when, 
in  the  endjof  jOdobor,  the  bish<^  of  Edinburgh 
did  auacrel  lir  George  Lockhart^  for  cuxwig 
the  Conftnion  to  be  insert  in  the  Test,  and  he 
duiwered  that  without  it  a  Turk  might  aisn  the 
Tert,  it  was  not  then  pretended  by^be  bishop 
that  the  oonfeanon  was  not  to  be  sworn  to^  and 
therefore  he  at  tliat  time  bad  no  reply. 

But  tiiis  isa  debate,  I  eonie0«jv!H  altogether 
j«oesnry  for  mv  present  task*  only  thensby  you 
may  see  ground  enough  Ibr  the  earl  to  hebew 
the  Confesaiou  was  sworn  to:  And  all  that  did 
awearfi)efere  the  oomeil's  expUnation,  having 
swrom  in  that  sense,  and,  for  ought  I  know, 
all  (ensept  the  den^y)  being  by  the  oouncirs 
act  still  Mmnd  to  do  so,  it  was  net  strange  tbe 
earl  might  be  of  tins  opinion .  And  seeing  that 
many  of  the  contradictions  were  alled]|^  to 
arise  henoe,  and  tbe  earl  being  a  dissenter*  it 
aras  yet-kss  strange  that  tbe  earl  did  scruple  ; 
nor  is  it  unseasonable  that  his  hone0$  explaiut> 
tion  should  .have  a  most  benign  aeo^tanoe. 

This  second  pretence  of  aggnvalion  is,  That 
his  maiesty  did  not  only  be^w  on  the  earl  his 
ivids  and joriadictioi^  Stdlen  into  his  muiefity's 
Jkands  by  tbe  forfaukure  of  his  fatber,  but  luso 
pankm  him  the  crimes  of  Icnsing-makbg  aqd 
misconstniing,  whereof  he  was  found  {guilty 
hy  the  parliament  1669.  And  raised  him  to 
tae  title  and  dientty  of  an  eui^  and  to  be  a 
member  of  allhis  majesty's  judicatories.  All 
srhteh  the  ^airl,  as  be  bath  ever,  doth  still  most 
thankfully  acknowledge.  Bvt  seeinf^  tbe  ad- 
yoca^hm  no  warrant  la. upbraid  him  with 
his  miijesty's&vours,  and  that  these  things  are 
iww  remembered  with  a  manifest  design  to 
raisB  dust,  and  blind  strangera,  and  to  add  a 
very  ill  thing,  in^pratitude,  to  the  heap  of 
grbundless  euummes  cast  upon  him,  I  must 
«mve  leave  lo  answer  a  little  more  particularly 
and  refute  Ais  new  tout  (as  the  Scots  provero 
is)  in  an  eld  horn.  This  old  leasing-making 
is  then  now  brou^tin  seriously  after  it  hatn 
been  treated  in  ridwule  for  18  years,  by  the 
i^ery  aoloiu  who  did  never  pretend  to  diefend  It 
lodoklbloQd;  And,  wcae  it  not  to  digipess  top 
vmch,  I  coold  name  the  persmis,  and  make 
Ihero,  if  capable,  think  srame  of  their  &lse- 
hood  and  prevarieations  in  that  point,  and  of 
theiir  abuainir  his  mi^esty,  and  prostrating 
juslwe,  but  I  forbear. 

The  adyooale,  in   his   book  of  Pleadings, 


inakea  this  a  stretch,  and  lays  his  mmesty  re- 
49ein4Bd  it.  And  his  majesty  himself  hath  se- 
veral limes  expressed  liis  sense  of  tbe  stretches 
made  by  some  against  the  earl,  at  that  time. 
It  is  well  known  the  family  of  Aogyle  is  bpth 
awaent  and  hmioMable,  and  hath  Sean  loyal 
and  sflrviceaUa  la.  the  -emrnt  to  several  hun- 
dradk  of  years ;  bptthsy.must  now  be  destroy- 
jsd,  for  havmg  dooe«  and  b^ug  able,  as  they 
say,  to  do  too  mmch,  ufhicb  atfiera  neither  can 
iiorviKdo« 

Neither  is  the  advocate  ignenuit  that  the 
mihr.fti|beihat  fiuoilyhath  beoMteged  with, 
in  ^1  that  Wig  tiutt  er  timg^  wm  a  compliance 


of  tbehtemarmnsof  Aigyle,  theeaifsCtther, 
in  the  time  of  the  late  usurpwkion,  by  sittiBg  in 
the  then  nailiament  of  Enghmd,  some  yeavt 
after  all  the  standing  forces  of  the  kingdem 
wene  broken;  bis  nmesty  beyond  sea,  th^ 
whole  country  over-run,  tne  psnrpers  imfrer- 
salljr  acknowleiged,  and  neither  probability  ef 
resistance,  nor  possibility  of  shener  left  to  any 
that  were  meat  wiUtDg'  to  serve  his  majesty,  as 
the  advocate  himself  hath  published  in  hi» 
printed  Pleadings,  in  which  he  likewise  layv 
out  the  q^eci^  and  extr^rdinary  circumstances 
whereby  the  marquis  was  niseessitated  to  do 
what  he  did.  And  the  compliance  dk&gtd  on 
him  was  so  epklemic,  that  all  ethety  wei^ 
pardoned  for  the  same,  except  he  alone,  though 
none  had  such  lavourable-ai^fuments  t6  pleed, 
and  (hough  he  pleaded  the  same  indemnity 
that  savcHi  others.  And  eeeine  (te  submitted, 
and  delivered  up  himself,  and  lost  his  life,  ana 
seeing,  at  tlie  same  time  of  the  compliance  that 
he  sutfered  for,  the  earl  his  son  was  actually 
servii^  and  suffering  for  his  ro^esty,  as  you 
find  in  the  former  part  of  this  letter,  the  earVs 
restitution  was  no  less  than  he  and  hU  fami^ 
might  well .  expect  of  his  majesty's  goodness 
and  justice.  )t  is  true,  the  earl  was  again  ac- 
cused and  condemned  (which  may  appear  in-r 
deed  strange  to  such  as  know  not  all  particulars) 
u^ntbe  same  old  dcts.of  leasing- making,  and 
with  as  little  ground,  if  possible,  as  now,  and 
was  pardoned  hy  his  mfyesty,  for  which  he 
hath  often,  and  dotli  always  acknowledge,  that 
he  owe^o  his  majesty  both  his  Ufe  and  his 
fortune ;  But  upon  this  occasion,  and  being 
baited  as  be  is,  lie  hones  his  miyesty  will  not 
take  it  ill  that  he  say.  That  his  maiesty 's  mercy 
was  in  this  case  determined  by  justice*:  And  for 
proof  thathb  mti^esty  did  tneo  know  him  to 
oe  innocent,  did  not  his  majesty  then  say,  It 
was  impossible  to  take  a  man's  life  upon  so  small 
an  account  ?  Though  nCYerilieless  it  bad  been 
done,  if  his  mMssty  had  not  internosed  and  par- 
doned him.  JDid  not  the  Chancellor  Clarendon 
(who  was  patron  to  the  most  considerable  of  the 
earl's  pursuers)  bearing  of  his  condemnation. 
Bless  God,,  he  lived  not  in  a  country  where 
there  were  such  laws  ?  (he  should  have  said 
such  judges)  And  1  believe  many  more  will  say 
the  same  now.  Pid  it  not  plainly  appear,  at 
that  time,  that  his  principal  pursuers  were  very 
bitter,  malicious,  and  ui^ust  to  him  ?  For  the 
earl  had  not  <»dy  served  his  majesty'  in  that 
troublesome  aiid  hazardous  aopearance  in 
the  hills,  but  he  had  been  particularly  useful  to 
earl  Middl^on,  then  bis  majesty's  Ueutenant 
genoraU  and  had  stood  by  him,  when  tliese  de- 
sated  him,  whom  notwithstanding  he  took 
afterwards  by  the  band,  when  he  was  his  ma. 
jesty's  commissioner  m  the  year  1661,  and 
then  designed  new  interests  and  new  alliances, 
whererf  some  did  bold,  and  some  u^ver  hekl. 
And  then  indeed  it  was»  that  he  and  odiers. 
thought  it  proper  .for  them  to  destroy  the 
fan^  of  Argyle,  to  m^e  their  own  fortunes  ; 
butitideased  (ypd  and  his  majesty  to  dispose 
othenvise^  Then  it  was  that  iheeail  wulw 
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Mtw  parwed  ht  his  fife  ;  htYii^  at  that  time 

MO  mrlttiie,  all  beiiig  in  his  mnjest^'s  hands  : 

Then  WIS  the  acowatton  of  IVrason  Lkenise 

Wfcd  hy  the  same  fienons  and  in  iist  liave  car- 
tied)  hot  il  was  not  found  necessary,  Lea&iaif- 
«iakio^  being  sufficient  to  take  his  life;  and, 

as  it  MS  out,  when  any  ffame  is  started,  and 

the  bonnds  in  chase,  all  Uie  little  ours  run 
«long:  80  the  eaii  wanted  not  then  many 
fvauam  that  are   now   scarce   to   he  heard 

•£    And  farther,  eome  of  the  |»arties  them- 

sdyes  ooiAssed  the   particaUurs  to  the  earl 
/  afterwaids,  who  yet  now  return  to  act  their 

tbrmer  parts,  and  that  they  had  then  laid  down 

«  rttolntkm  to  intrap  him,  *  per  fas,  aut  nefas ;' 

bnt  notwithstanding  all  this  ill  humour  and 

violenoe,  all  the  ground  they  could  get  for  a 

^(uarcel,  in  two  years  time,  was  one  sinf^e  letter, 

among  many  they  intercepted,  the  occasion  and 

nport  whereof  was  as  foltows :  Ahouta  twelve- 
month aaerthe  death  of  tlie  late  marquis  of 

Aigyle,  theeailhisson  being,  by  the  loss  of 

his  estate  and  burden  of  his  dSts,  brought  into 

Uraksy  a  friend  from  Edinburgh  wrote  to  him 

Aen  at  London,  to  do  what  he  oould  for  him- 
self atcoiirt,  and  the  sooner  the  better ;  for  he 

needetTkiettherenectikTour  nor  justice  from 

•ome  in  Scotland ;  and,  if  matters  were  de- 
layed, his  lather's  whole  estate  wouU  be  beg- 
ged away  in  pareds.     His  friend  kl&ewise 

complained,  that  the  eail  did  not  write  to  in- 

ibrm  his  fripids  in  Scotland;  and  on  this  he  ia- 

#irted  sereral  post-days,  which,  at  last,  drew 

an  answer  from  the  earl,  that  he  had  been  to 

wait  upon  his  majesty,  and  had  ibuaJ  him  both 

just  and  kind  toJum  and  doubted  not  the  eflects 

of  his  royal  iavour :  that  he  was  sensible  of  his  I 

less  hy  delay,  yet  must  proceed  diftoreetly,  I 

and  not  press  to  give  his  majesty  trouble,  but  [ 

must  take  his  majesty's  method,  and  wait  his  ' 

time ;   That  he  judged,   much  of  wltat  his  . 

friend  told  him  was  true,  but  he  must  have  pa-  I 

tience :  It  was  his  mtsfoitune  that  some  took  ' 

pains  to  make  his  mi^esty  believe,  that  the 

parliament  was  his  enemy,  and  the  parliament . 

to  believe  the  king  itas  his  enemy ;  and  by  ; 

such  informations  he  was  like  toke  a  suffei«r,  ' 

but  he  hoped  in  God  all  should  be  weU.    This 

Uast  must  blow  out,  and  will  Mow  over :  The 

Icing  will  see  their  tricks.  And  upon  tius  letter,  ' 

special]  V  those  last  words»  die  earl  was  ac-  i 

cused  of  leasing  making  betwixt  king  and  par-  ' 

liament,  and  that  he  expected  changes  ;  and  ' 

aohadagreatdealofthesamestuff  lud  to  his  ' 

charge,  asnowvou  have  heard  :  And  if  the  | 

now  regirter  will  produce  the  earl's  principal 

letter,  and  the  paper  the  earl  gare  in  to  ttie  i 

parliamevt,  diese  two  would  cfear  all,  the  case  ; 

thai,  and  now,  as  you  may  see,  MuMii  ink*  > 

Undii^  being  tnueh  l(^  same,  and  some  ef  the 

saaM  to(ds  used.  Buttd  go  on,  Ae  end's  wends 

in  that  letter  beinff  clear  and  phnn,  vis.    liiat 
.  iMcomplained  of  ethers  thai  reported  lies  to 

the  king  and  parliaqoent,  but  did  himself  ve- 

eione  to  cither;   He  acfeMiwMged  the 
,  whidi  eeuld  never  have  been  proven  to 
haluss  aadassoonasheheard^balStwas  in- 


tsroeptsd,  did  render  himself  to  his  ni^esty 
belme  he  was  called  fiir:  But,  whidi  verf 
mnch  trotiUed  him,  had  net  aooessw  Yet  hii 
majesty  was  so  gracioas,  that  instead  of  send- 
ing  him  prisoner  to  Scstland  with  a  guard  (as 
w  as  much  pressed)  lie  allowed  him  to  go  down 
on  a  verbal  hail :  And  his  majesty'  was  pinssed 
to  say^  that  he  saw  nothing  in  the  earl's  letter 
against  his  majesty  or  the  parliament:  bat  her 
heved  the  earl  did  design  to  refleot  on  the  eari 
of  Middleton.  The  eari  came  to  Kdinburffh, 
a  lortnight  before  the  day  appointed  by  his 
majesty,  and  thought  to  have  had  the  liberty  of 
the  city,  till  that  &j  should  cone ;  hut  wak 
sent  to  the  castle  the  next  day  whir  his  ar«> 
rival :  Upon  which  he  advertised  hk  majesty 
of  his  oonditioii,  who  would  hardlT  hdieve 
they  would  take  his  Itl'e,  till  it  was  tab  plainly 
it  was  designed,  and  if  he  died  it  lay  at  his  ma- 
jesty *s  door ;  upon  whidi  bis  moiesty  was  gia> 
ciously  plessed  to  send  imnwdiatriy  an  order  to 
the  cmrl  of  Middleton,  not  to  proooed  to  cx- 
ecutiou  against  him :  Yet,  the  sentence  of 
death  was  pronounced,  and  the  day  of  execu- 
tion remitted  by  the  parliament  to  the  eari  of 
Middleton  :  Which  he  ^seepted  of,  albeit  he 
had  no  paiticular  instruction  for  it  fiooi  his 
mi^esty«  which,  before  a  year  went  about,  eari 
Bliddleton  foundcould  not  be  justified  by,  him, 
and  some  of  the  earl's  chief  accusers  were  de- 
clared by  his  mmesty  to  be  themselves 
ing-makers;  And  then  the  eari  by  his 
jesty'sfavour  and  goodness,  was  restored  to  a 
part  of  his  predecessor's  estates  and  titles,which 
be  took  as  thankfuHy,  as  if  a  new  estate,  and 
new  and  greater  lionours  had  been  conferrad 
upon  him.  And  thooffh  hism^esty  was  ^eas- 
ed, at  thegraffting  of  these  tides,  to  say.  He 
eould  help  them  when  he  pleased ;  yet  his  ma- 
jesty knows,  that  the  eari  never  troubled  him 
about  any  such  matter,  uor  sohoiied  him  new 
these  eighteen  years,  for  an^  title,  oSce,or  em- 
ployment, (though  be  confesses  he  had  ef  sil 
sorts)  nor  hath  fa«  been  hurthenoooie  to  Ub  ma- 
jesty's cxohe^uer  (AOO/.  ^rearly  for-tiNtr  er  five 
years  that  the  eari  served  in  thie  treasury,  being 
all  that  ever  he  touched  ef  his  miyesty's  manc^) 
albeit  few  attended  more,  and  none  so  much 
that  lived  at  his  distance.  He  was  also  twice 
at  London,  to  kirn  his  ramesty's  hand,  but  still 
on  his  own  chaiges ;  Whtcn  things  aro  not 
said  to  le^enhis  migesty's  bounijr  and  good- 
ness, whereof  the  ean  still  Mtains  dl  just, 
tttider,  anddutifrilimpreaBionB^  hut  to  answer 
the  advocate,  and  to  teach  othen  to  h<dd  liieur 
peace,  that  cannot  say  so  mooh. 

Hislife  is  known  to  have  beett-tnie,  honesty 
and  of  a  piece,  and  all  along  he  haih  walked 
with  that  strmgbtness,  that  he  ean  compare 
his  integrity  with  all  that  now  attacaue  him. 

^  aU  which  it  is  apnannt,  that  wlmtth*  ad- 
vocate hero  pretends  nr  an  aggravslioii,  mar 
wellbeaoooiiiited  a  aeoond  part  ef  the  eaiTa 
persecutions;  but  cannot,  in  the  least  impair 
ehher  his  innocence,  «r  Ms  hsnonr. 

Seeing  thereibn  the  Muad  of  the  earfa 
pwwmtacouantiea>withidl^<ilfaerdwrign(wi. 
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tMf  or  did,  fn  ftb  nnttpr,  wft9  only  that,  when 
called,  naj  rehired  to  take  tlie  Test,  and  aAer 
leave  first  obtained  from  bis  hi^fhQess  and  conn- 
ctl,  he  did  in  their  presence,  before  the  g^tig^ 
of  his  oath,  declare,  and  propose  to  them  the 
sense  wherem  he  was  willing'  to  ti^eit;  That 
this  his  sense  neither  contimis,  nor  insimiates, 
the  least  slander,  reproach,*or  reflection,  either 
upon  tiie  king,  the  parliament,  or  any  person 
niiatBNHiiever ;  bat,  on  the  contrair,  is  in  ef- 
fect tenfold  ntore  agreeable  to  the  wtnds  of 
the  Teat,  and  meaning  of  the  pai4Sament  that 
framed  it,  than  the  expknalion  emitted  by  the 
conncU  r  and  was  also  most  certainly,  the  first 
day,  by  them  accepted  ;  and,  when  the  next 
day  cbailenged,  by  him  offered  to  be  retracted, 
and  refused  to  be  signed :  That  the  whole  in- 
dictment, and  more  especially  that  part  of  it 
about  the  treason,  is  a  mererhapsody  <n  the  most 
irratioiial,  absurd,  and  pernicious  consequences, 
tittterer^  sim  beheld,  not  only  forcmg  the 
'Common  roles  of  speech,  chari^,  and  hu- 
manitT ;  but  tranversing  aH  the  topics  of  law, 
reasoft,  and  religion,  ami  threatning  no  less,  in 
the  earl's  person,  than  the  ruin  of  every 
man's  fortune,  life,  and  honour ;  That  the 
earl's  defences,  and  grounds  of  exculpation, 
were  most  pregnant  and  unanswerable,  and 
either  in  themsaves  notour,  or  ofleied  to  be  in- 
stantly verified.  And  lasfiy,  that  the  ag^va^ 
tioBs  pretended  against  him  do  either  directly 
make  for  him,  or  most  evidently  discover  the 
restless  malice  of  his  implacable  enemies : 
1^1!  our  mcious  king,  who  not  only  clearly 
imderstancu  right  and  hates  oppression,  but  also 
to  aH  has  other  excellent  qualities,  hath  by  his 
gentleness  and  demency,  even  towards  his 
^aeaiieB,  added  that  great  charaoter  of  s^ood- 
ness,  upon  vain  and  false  insimiations,  and  un- 
reasonable and  violettt  stretdies,  not  only  take 
away  the  Ufe  of  an  innooent  oeraon,  hot  of  one 
who  himaelf  and  hiafamily  (oe  it  said  without 
diaparaeeaient)  have  ibr  a  Cinger  time,  and  more 
&iith^ry,  and  signally  served  his  mi^iesty  and 
the  crown,  than  aa|y  penon,  or  family  of  his 
degree  and  quality,  of  all  his  persecutors,  can 
protend  to  ?  ShaU  his  numerous  fiunily,  hopo- 
nd  children,  his  fiiendsand  erai^tors,  all  be  do- 
ataoyedP  Shall  both  former  serviees  befor^not, 
innoeence  oppressed,  and  all  roles  of  jvatice, 
and  laws  of  societr  and  hnmamiy  for  his  sake 
ovevtonaed?  Shall  not  only  Uie  earl  be  cut  ofl^, 
and  his  aoble  and  ancient  ramily  extingnished, 
but  his  blood  and  monory  tainled  with  as  bhidc 
and  horrible  a  stain,  as  if  ho  badoonspuwd  with 
Jac%ues  Clement,  iUrillack,  the  gunpowder 
miscceants*  tho.bloody  Insb  seb^  and  all  the 
other  most  wioked  and  heinous  traitors  of  that 
gang?  And  all  this  for  a  mere  imagioary  crime 
whmof  it  is  most  certain,  that  no  man  living 
halh,  or  can  have,  the  least  real  eonvielion, 
and  upon  such  firivolous  allegatioDS  as  all  men 
aastoBei,attheto^,ihem  mooB^shinovaad  at 
the  bottom,  villany  unmixed. 

After  clearing  these  things,  the  eari^  it 
seems,  intended  to  have  addressed  himself  to 
his  major's  advocate  in  particolac,  and  to 
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hare  told  him,  that  h^had  begun  rcry  tinie- 
ousTy  in  parliament  to  fall  first  on  his  heritable 
jurisdictions,  and  then  upon  his  estate,  and  that 
now  he  uts  fallen  upon  his  life  and  honour, 
whereby  it  was  easy  to  divine  that  move  was 
intendefl,  from  the  beginning,  than  the  simple 
taking  away  of  his^ofiices  :  seeing  that  some 
of  them,  on  hisref\isinjgthe  Test,  were  taken 
away  by  the  certification  of  the  act  of  parlia* 
ment,  and  that  those  that  were  heritable  he  offer- 
ed in  parliament,  to  present  and  surrender  to  his 
majesty  on  his  knee,  if  his  maejsty,  after  liear- 
ing  him,  should  think  it  fit;  only  he  was  not 
willing  to  hare  them  torn  from  liini,  as  hath 
been  Said  ;  and  if  that  were  all  were  designed, 
as  was  at  first  given  out,  the  advocate  need  not 
have  set  him  on  high,  as  Naboth,  and  accuse 
him  as  a  Maspiiemer  of  God^d  the  king. 
^  Thentuming  his  speech  to  the  lords  of  jus- 
ticiary, he  thought  to  have  desired  diat  they 
would  yet  seriously  consider  hid  words,  in 
their  true  sense  and  circumstanbe,  his  own  ex-* 
nlanation  of  his  explication,  and  especially  the 
foregoing  matter  of  fact  to  have  been  laid  be- 
before  them,  with  his  defences^  and  ^^ounds  of 
exculpation;  asalsohavetold them, that  they 
could  not  but  observe  how  that  he  was  singled 
out  amongst  thousands,  (against  whom  much 
more  ^an  all  he  is  charged  with  could  be  al- 
ledged)  and  that  they  must  of  necessity  ac- 
knowledge (if  they  would  speak  out  their  own 
consdence)  that  what  he  had  said  was  spoke  in 
pure  innocence,  and  duty,  and  only  for  the  exo- 
neration of  himself,  as  a  christian,  and  one  ho- 
noured to  he  of  his  majef^'s  privy  council 
(where  he  was  hound,  by  his  oath,  to  speak 
tmth  freely)  and  not  to  throw  the  smallest  re- 
proach on.  either  person  or  thing.  Adding, 
that  he  was  loath  to  say  any  thing  that  looks 
like  a  refiection  upon  his  majesty  *s  privy -coun- 
cil ;  but  if  the  council  can  wron^  one  of  their 
own  nundier,  he  thought  he  might  demand,  if 
he  had  not  met  with  hard  measure?  For  first 
he  was  pressed,  and  persuaded  to  pome  to  the 
council ;  then  they  receive  his  explanation, 
and  take  his  oath,  then  they  complain  of  him 
to  his  majesty,  where  he  had  no  access  to  bo 
heard  ;  and  bv  their  letter,  under  tlicit  hands 
affirm,  that  they  had  been  careful  not  to  suffer 
any  to  take  the  Test  with  their  own  explana- 
tions, albeit  Aat  they  had  allowed  a  thing  very 
hke  it,  first  to  earl  Queensberry,  then  to  the 
clergy :  And  the  president,  now  chancellor, 
had  permitted  several  member^  of  the  coll^ 
of  justice  to  premise;  when  they  swear  tno 
Test,  some  one  sense,  aiid  some  another,  and 
somenons^nse,  as  one  saying  betook  it  in  $a^o 
getttu  ;  another  msdcfaig  a  speech  that  nO  man 
understood  ;  a  third,  all  the  time  of  the*  read- 
ing, repeating',  *  Lord  have  mercy  upon  me 
miserable  siim^ :'  Nay,  even  an  advocate,  af^er 
bcdttg  debarred  afbWdays,  because  albeit  i^ 
cleif,  yet  he  would  not  take  it  without  tho  be- 
nefit of  ^clergy,  viz.  th^couneil's  explanar 
tion,  was  yet  thereafter  admitted  Without  the 
wamnt  of  the  councirs  act :  but  all  this  in  ths 
case  of  so  many  other  was  . right  taid  good. 
3R 
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Further  the  council  expressly  declare  the  earl  to 
be  guilty,  before  he  had  ever  said  one  word  in 
his  own  defence.  I'bercafter  some  of  them 
become  his  assizers,  and  others  of  them  wit' 
nesses  against  him ;  and  after  all,  they  do  of 
Bew  concern  themselves,  by  a  second  letter  to 
his  majesty  (wherein  they  assert,  that  after  full 
debate,  &nd  clear  probation,  he  was  found  guilty 
of  treason,  &c.)  to  hare  a  sentence  past  against 
liini,  and  that  of  so  high  a  nature,  and  so 
dreadful  a  consequence,  as  suffers  no  person  to 
be  unconcerned,  far  less  their  lordships  his 
judges,  who  upon  grounds  equally  just,  and, 
which  is  more,  already  predetermined  by  them* 
■eWes,  may  soon  meet  with  the  same  measure, 
not  only  as  concealers  of  treason,  but  upon  the 
least  pretended  disobedience  or  non-compliance 
with  any  act  of  parliament :  and,  after  au,  must 
iniallibly  render  an  account  to  God  Almighty. 
He  bids  them  therefore  lay  their  hands  to  their 
learts,  and  whaterer  they  shall  judge,  he  is 
issured  that  God  knows,  and  he  hopes  all  un- 
Massed  men  in  the  world  will,  or  may  luiow, 
he  is  neither  guilty  of  treason,  nor  any  of  the 
crimes  '4*>ell^.  He  says  he  isgladhow  many 
out-do  him  in  asserting  the  true  Protestant  re- 
ligion, and  their  lovalty  to  his  majesty  ;  only, 
he  adds,  ii'  he  couldjustify  himseli'  to  God,  as 
he  can  to  his  majesty,  he  is  $ure  be  might  ac- 
count himself  the  happiest  man  alive.  But 
yet,  seeing  he  hath  abetter  hope  in  the  inercy 
of  God  Ihrough  Jesus  Christ,  be  thereupon 
rests  whether  lie  finds  justice  here  on  e^tii,  or 
not.  He  says,  he  will  add  nothing  to  move 
them  either  to  tenderness  or  pity :  he  knows 
that  not  to  be  the  place,  and  pretends  to  neither 
from  them ;  He  pleads  his  innocence,  and 
craves  justice,  leaving  it  to  their  lordships  to 
consider  not  so  much  his  particular  case,  as 
what  a  preparative  it  may  ne  made,  and  what 
may  ba  its  consequences  :  And  if  all  he  hath 
said,  do  neither  convince,  nor  persuade  them 
to  alter  their  judgment,  yet  he  Jesires  them  to 
consider,  whether  the  case  do  not,  at  least,  de- 
serve to  be  more  fully  reuresentol,  and  \di\  to 
his  majesty's  widom  ana  justice,  seeing  that 
if  the  nmtter  pass  upon  record  for  treason,  it 
IS  undoubted,  that  hundreds  of  the  best,  and 
^  ho  think  themselves  most  innocent,  may,  by 
the  same  methods,  fail  under  the  hke  coudcu*- 
nation,  whenever  the  king's  advocate  shall  be 
thereto  urompted. 

^  And  thus  you  have  anart  of  what  the  carl 
intended  to  have  said,  before  pronouncing  sen- 
tence, if  he  had  tiot  made  his  escape  before  the 
day :  yet  some  things  I  perceive  by  his  notes 
are  still  in  his  own  breast,  as  only  proper  to  be 
•aid  to  his  maiesty.  I  find  several  quotations 
out  of  the  advocate's  printed  books,  that,  it 
seems,  he  was  to  make  some  use  oi :  but, 
seeing  it  would  have  been  too  great  au  intui'- 
ruption  to  have  anplied  them  to  the  places  dc- 
tigned,  1  have  subjoined  ihem  toa^ether,  leaviiig 
them  to  the  advocate's  own,  and  all  men's  con- 
sideration. 


It  was  by  some  remarked,  that  wlien  the 
lords  of  jus^iciftT)^,  af\er  the  ending  of  the  fi»t 


dav's  debate,  resolved  that  same  night  to*  givo 
>  juagment  upon  it,  they  sent  for  the  lord  Nairn 
one  of  their  number,  au  old  and  infirm  man, 
who  being  also  a  lord  of  the  session,  is  so  de« 
cayed  through  age,  that  he  bath  not  for  » 
considerable  time,  been  allowed  to  take  his 
turn,  in  the  outer-bouse  (as  they  call  it)  where 
they  judge  lesser,  causes  alone:  but  notwith- 
standing both  his  affe,  and  infirmity,  and 
that  he  was  gone  to  bed,  he  was  raised  and 
brought  to  the  court,  to  consider  a  debate, 
a  great  deal  whereof  he  had  not  heard,  in  fuU 
court;  and  withal,  as  is  infonned,  while 
the  clerk  was  reading  some  of  it  fell  of  new 
asleep. 

It  was  also  remarked,  that  the  lords  of 
justiciary  being,  in  all,  five,  viz.  the  lord  Nairn 
above-mentioned,  with  the  lords  Collintoun, 
N  ewtoim,  Hirkhouse,  and  Forret,  the  libel  v^ 
found  relevant  only  by  the  odds  of  three  to 
two,  viz.  the  lord  Nairn  aforesaid,  the  lord 
Newtoun,  since  made  president  of  the  sessioq, 
and  the  lord  Forret,  botn  well  enough  known, 
against  the  lord  Collintoun,  a  very  inge- 
nious gentleman,  and  a  true  old  cavalier,  and 
the  lord  Hirkhouse,  a  learned  and  tiprigbt 
judge :'  as  for  the  lord  justice  general,  who 
was  aUo  present,  and  presided,  nis  vote,  ae- 
coitiing  to  the  constitution  of  the  court,  was  not 
asked. 

But  to  return  to  my  Narrative,  the  earl,  as  I 
have  ah-eady  told  you,  did  not  think  fit,  for 
reasons  that  you  shall  hear,  to  stay  till  his  ma- 
jesty's  return  came  to  the  councirs  last  letter, 
but,  taking  liis  opportunity,  made  his  escape 
out  of  the  castle  of^Edinburgh,  upon  Tuesday 
the  20th  of  December,  about  eight  at  night, 
and,  in  a  day  or  two  after,  came  his  majesty's 
Answer  here  suljoined. 

The  King's  Answer  to  the  Council's  LEiTsa. 

C.  R,  Decembfr  18,  1681. 

*  Most  dearly,  &c.  having  this  day  received 
your  letter  of  the  14th  instant,  giving  an  ac* 
count  that  our  advocate  having  oeen  ordered 
by  you  to  insist  in  that  process  raised  at  out- 
instance  against  the  Earl  of  Argyle,  he  was^ 
af^cr  full  debate  and  clear  probation,  found 
guilty  of  treason,  and  leasing-makinff,  be- 
twixt u$:,  our  parliament,  and  our  peonTe,  and 
the  reproachinty  our  laws  and  acts  or  parlia- 
ment: "vve  have  now  thought  fit,~  notwith- 
standing of  what  was  ordered  by  us  in  onr 
letter  to  yon  of  the  15t!lsof  Norember.  last, 
hei^by  to  authorize  you  to  grant  a  ivarrantto 
our  justice  general,  and  the  remanent  judges 
of  our  justice  court,  for  proeeeding  to  pro- 
nounce a  sentence,  upon  the  vermct  or  the 
jury,  ft^ainst  the  said  earl ;  nevertheless  it  it 
our  express  pleasure,  and  we  do  herebr  re* 
quire  you,  to  take  care,  that  alLexecotMm  of 
the  sentence  be  stopped,  until  we  shall  think 
tit  to  declare  our  fiirtner  pleasure  in  thb  aflkir : 
for  doing  whereof,  &c.' 

Which  Ansiier  being  read  in  councfl  on  tke 
Ttiiur8day,4iiid  tlie  court  of  jusUciaij,  aci^pr; 
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ding- to  it's  lasPtidjaiinitifient,  beiog  to  meet 
upon  the  Friday,  after  a  little  besitation  in 
coandi,  whether  the  court  ofimticiary  could 
proceed  to  die  sentence  of  formultare  against 
the  earl,  he  being  absent,  it  was  resolved  in  the 
affirmative ;  andwhat were  the  grounds  urg^, 
either  of  hesitation  or  resolution,  I  cannot  pre- 
cisely say,  there  being  nothing  on  record  that 
I  can  learn.  But  that  you  may  have  a  iiiH  and 
satisfying  account,  I  shall  briefly  tell  you  what 
was  ordinarily  discoursed,  a  part  whereof  I 
also  find  in  a  petition  gi?en  in  by  the  countess 
of  Argyle  to  the  lords  of  justiciary,  before  pro- 
nouncing sentence,  but  #ithont  any  Answer  or 
efTect  It  was  commonly  said,  that  by  the  old 
law,  and  custom',  the  court  of  justiciary  could 
■o  more^  the  case  of  treason  than  of  any 
other  crime  proceed  further  against  a  person 
not  compearing,  and  absent,  than  to  declare  him 
out-law  and  fugitive :  and  that,  albeit  it  be  sin- 
gular, in  the  case  of  freason,  that  the  trial  may 
goon,  even  to  a  final  sentence,  though  the 
party  be  absent,  yet  such  trials  were  oqly  pro- 
per to,  and  always  reserved  for  parliaments : 
and  that  so  it  had  been  constantly  observed 
until  after  the  rebellion  in  the  year  1666:  but 
there  being  several  persons  notourly  engaged 
in  that' rebellion,  who  had  escaped,  and  thereby 
withdrawn  themselves  from  justice,  it  was 
thought,  that  the  want  of  a  parliament,  for  the 
time,  ought  not  to  aflbrd  them  any  immunity  ; 
and  ^ereibre  it  was  resolved  by  the  council, 
vfiih  advice  of  die  lords  of  session,  that  the 
court  of  justiciary  fiAiould  be  summoned,  and  to 
proceed  to  trial,  and  sentence,  agtiinst  these 
abtents,  whether  they  compeared  or  not,  and  so 
it  was  done :  only  because  the  thing  was  new, 
and  indeed  an  innovation  of  the  old  custom,  to 
make  all  suite,  in  the  first  pariiament  held 
thereafter,  in  the  year  1669,  it  was  thought 
fit  to  oonftrm  these  proceedings  of  the  ju^ciary 
in  that  point,  and  also  to  make  a  perpetual  sta- 
tute, that,  in  case  of  open  rebdlion^  and  rising 
in  arms  against  the  kin^  and  j^emment,  the 
treason,  in  all  time  coming,  might,  by  an  order 
firem  his  majesty's  council,  be  tried,  and  the 
actors  proceeded  against  by  the  lords  of  justi- 
ciary, even  to  final  sentence,  whether  the 
trattOKs  compeared  or  not.  This  being  then  the 
present  law  and  custom,  it  is  apparent  in  the 
first  place,  that, the  earVs  case,  not  bein^  that 
of  an  .open  rebellion,  and  rising  in  arms,  is  not 
at  all  comprehended  in  the  act  of  pariiament,  so 
that  it  is  withcmt  queatibn  that  if  in  the  begin- 
ning he  had  not  entered  himself  prisoner,  but 
absented  himseR^  the  lords  of  josticiaiy  could 
not  have  gone  fiirther,  than,  upon  a  citation,  to 
haw  declared  him  fugitive,  but  others  said, 
that  the  earl  haying  both  entered  himself  pri- 
soner, and  compeared,  and  after  ddbale  having 
beeii  found  gimty,  before  he  made  his  escape, 
the  caae.was  much  altered.  And  whether  the 
coort  could,  notwithstanding^  oftheearrs  in- 
tervisning  escape,  yet  go  on  to  sentence,  was 
•till debatable ;  for  it  was  aUedgedforthe  af- 
firmative, that  seeing  the  eari  had  twice  com- 
peared, and  that,  «iBr  ddwlia,  the  wnt  had 


given  jedgment,  and  the  assize  returned  their 
verdict,  so .  that  nothing  remained  but  the  pro^ 
nonncing  of  sentence,  it  was  absurd  to  think 
that  it  should  be  in  the  power  of  the  party, 
thus  accused,  and  found  guilty,  by  his  escape 
to  frustrate  justice,  and  withdraw  himself  firo«B 
the  punishment  he  deserved.  But  on  the  other 
hand  it  was  pleaded  for  the  earl ;  that  first,  it 
was  a  fundamentalrule,tfaat  until  once  the  cause 
were  concluded,  no  sentence  could  be  pro- 
nounced :  next  that  it  was  a  sure  maxim  in 
law,  that  in  criminal  actions  there  neither  is  nor 
can  be  any  other  conclusion  of  the  cause  than 
the  party's  presence  and  silence  ;  so  that,  after 
all  that  had  past,  the  earl  had  still  freedom  to 
add  what  he  thought  fit  in  bis  own  defence, 
before  pronouncing  sentence,  and  therefore  tb^ 
lord  of  justiciary  could  no  more  proceed  to  sen- 
tence against  him  being  escaped,  than  if  he  had 
been  absent  from  the  beginning,  the  cause  be- 
ing in  both  cases  equally  not  concluded,  and 
the  'principle  of  law  uniformly  the  same,  viz. 
that  in  criminals  <(except  in  cases  excepted)  no 
final  sentence  can  be  given  in  absence :  for,  aa 
the  law,  in  case  of  absence  from  the  beginning, 
doth  hold  that  just  temper  as  neither  to  suffer 
the  contumacious  to  go  altogether  unpunished, 
nor,  on  the  other  hand,  finally  to  condemn  a 
party  unheard.  And  therefore  doth  onl^  de- 
clare him  fugitive,  and  there  stops :  soin  the 
case  of  an  escape,  before  sentence,  where  it 
cannot  be  said  the  party  was  fully  heard,  and 
the  cause  concluded,  the  law  doth  not  distin- 
guish, nor  can  the  parity  of  reason  be  refused. 
Admitting  then  that  the  cause  wassofiu'  ad- 
vanced, against  the  earl,  that  he  was  found 
guilty ;  yet,  1.  This  is  but  a  de<5laring  of  what 
the  law  doth  as  plainly  presume  against  the 
party  absent  from  tlie  beginning,  and  conse- 
quently, of  itself,  can  operate  no  ftirtber.  2dly, 
The  finding  of  a  party  guilt^r  va  no  conclusion 
of  the  cause.  Ana,  duly,  as  it  was  never  seen 
nor  heard  that  a  party  was  condemned  in  ab- 
sence (except  in  excepted  cases)  whereof  the 
eari's  is  none,  so  he  having  escaped  atid  the  cause 
remaining  thereby  unconduded,  the  general 
rule  did  still  hofd,  and  no  sentence  oould  be 
given  against  him. 

It  was  also  remembered,  that  the  diets  and 
days  of  the  justice  court  ure  peremptour  ;  and 
that  in  that  case,  even  in  civil,  far  more  in 
criminal  courts  and  pauses,  a  citation  to  hear 
sentence  is  constantly  required :  Which  induc- 
ed some  to  think,  that  at  least  the  eari  should 
have  been  lawfiilly  cited  to  bear  sentence  be- 
fore it  could  be  pronounced.  But  it  is  like  this 
course,  as  oontessing  a  difficulty,  and  occa- 
sioning too  -long'  a  delay,  was  therefore  not 
made  use  of.  However,  upon  the  whole,  it 
was  the  general  opinion,  that  seeing  the  de« 
noundng  the  eari  higittve  would  have  wrought 
mnch  more  in  law  than  all  thyit  was  commonly 
said,  at  first,  to  be  designed  against  him :  And 
that  his  case  did  appear  every  way  so  favour- 
able, that  impartisl  men  still  wondered  how  it 
came  to  be  i^  all  questioned,  it  had  been  better 
to  havenited  te  process,  with  his  eMape,     ^ 
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tekea  due  wdinvy  course  oCUw  ^  widtout  mak- 
ing any  more  stretches. 

But,  as  I  have  told  ^^ou,  when  the  Friday 
c^me,  the  lords  qf  justiciary,,  without  anv  res- 
pect, or  answer  griven  to  the  petition  vx>ye- 
menti<med,  given  in  hy  the  countess  of  Argyle 
to  the  court  for  a  stop,  pronounced  sentence, 
first  in  the  court,  and  then  caused  publish 
the  same^  with  all  solemni^,  at  the  Bf ercat 
Gross  of  Edinburgh. 

'  For  as  qiuch  as  it  is  found  by  an  assize  that 
Archibald  earl  of  Argyle  is  giulty  and  culpa- 
ble- of  the  crimes  of  Treason,  Leasing-mak- 
ing,  and  Leasinff4elling,  for  which  ne  was 
detained  within  ue  castk  of  Edinburgh,  out 
of  which  he  has  now  since  the  said  verdict 
made  his  escape :  Therefore  the  lords  com- 
missioners of  justiciary  dificem  and  adjudge 
the  said  Archibald  earl  of  Argyle  to  be  exe- 
cute to  the  death,  demained  as  a  traitor,  and 
to  iimierlie  the  pains  of  treason,  and  other 
pumshments  appointed  by  the  laws  of  this 
kingdom,  when  he  shall  oe  apprehended,  at 
sudi  a  time  and  place,  and  in  such  maimer 
as  his  majesty  in  nis  royal  pleasure  shall  think 
fit  to  declare  and  appoint :  And  his  name, 
memory,  and  honours,  to  he  extinct:  And 
his  arms  to  be  riven  forth,  and  delete  out  of 
the  Books  of  Arms,  suva  that  his  posterity 
may  ne>^er  have  place  nor  be  able  hereafter  to 
bruick  or  joyse  any  honour,  offices,  titles, 
or  dignities,  within  this  realm  in  time  comiiiff 
and  to  ha^e  fbrfaulted,  amitted,  and  tint,  aS- 
and  sundry  his  lands,  .tenements,  annual- 
rente,  offices,  jtitles,  dignities,  tadis,  sleed- 
inffs^  rpwmes,  poasessioDs,  gpoods,  aodgeere 
whatsumever  pertaining  to  Um,  to  our  sove- 
Ireini  lord,  to  remain  perpetually  witii  bis 

Snmess  in  property.  Wliidi  was  prononnc- 
for  doom,  93  Dec.  1681.' 
Aflsr  the  reading  and  publidiing  whereof, 
the  earl's  coal  of  arms;  by  order  of  the  ooatt, 
wes  also  torn  and  ranversed^  both  in  the  court 
ai»d  at  the  Metvat-cross :  Albeit  some  thought 
•that  this  was  rather  a  part  of  the  eiecutioii, 
whioh  his  m^^y's  letlor  disohargn^  than  a 
necessary- solemnity,  m  the  pohlicstion;  and 
the  advocate  himself,  says,  p.  61,  of  ids  Print- 
ed CrimJBMlS,  that  it  sboold  only  be  ptuctised 
in  the  crime  of  perdoelliont  but  nsC  ino^ber 
tteasons, 

The  REASOM&and  Motives  of  the  Earl's  Es- 
cape, with  the  Conclusion  of  the  whole 
Narrative. 

The earl^ escape  was  at  fiist  agreat  sor- 
pnse,  both  to  his  IHends  a&d  unfriends :  finr, 
as  it  is  known  that  his  process,  in  the-begin- 
ning,  did  appear,  to  the  less  concemeA,  oMro 
like  a  piece  of  pageantry,  than  any  reality  ; 
and  even  by  the  more  concerned  was  accounted 
Imt  a  politk^  design,  to  take  away  his  offices, 
and  lessen  hia  power  awl  interest:  Se  jieither 
"did  any  of  his  triends  Imt  any  gnetter  hazard, 
nor  did  moot  of  his  unfriends  imagma  them  to 
be  more  apprehensive.  Whereby  4t  fd&out^ 
thftt^^ifOButheirepavtof  iuaesoape,  muy^And 
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of  his  well  wislMis»  tlioogkt be hsilloo 
lightly  abandoned  a  tidr  eetate,  and  the  nreha- 
ble  expectatioa  be  might  have  had  of  mi  msb* 
iesty's  fiivour :  As  also  soHie^  that  wese  judged. 
nis  greatest  adversaries,  did  appear  very  aogryy. 
as  if  the  earl  had  taken  that  course,  oBporfMise 
to  load  them  with  the  odium  of  a  dengna^iainrt 
his  life  And  truly,  I  am  apt  to  think,  itww- 
not  only  hard  and  uneasy  for  others  te  believ«, 
that  a  person  of  the  earl's  quality,  and  €ikam&- 
ter,  should  upon  so  slender  a  pretence,  he  des- 
troyed, both  as  to  life,  and  iertune,  tratalao  that 
he  n'unself  was  slow  onou^  to  receive  tlM^im- 
pressions  necessary  to  npen  his  reaolutistt ; 
and  that  if  a  few  accidents,  as  he  says  himself, 
happenings  little  before  his  escape,  hsidnet. 
as  It  were  opened  his  eyes,  and  brought  back^ 
and  presented  to  him  sevml  things  past»  ia  a 
new  light,  and  so  made  all  to  openle  te  hie 
final  determination,  he  had  stayed  it  4Hit  to  ^k 
last. 

Which  that  you  may  the  better  eederstaDd, 
you  may  here  consider  the  several  panionbrs, 
that,  together  with  what  he  himself  hatiisiiiee 
told  some  friends,  appaiently.  occeived  to  faiei- 
in  these  his  ssoond  thoughts,  in  their  lbOeiriii|p 
Older. 

Aiod  first  yon  have  heard,  in  the  bsgimiBg. 
of  this  narrative,  what  wee  the  first  oeessasB 
of  the  earl's  declmiag  in  hishighefssPs  fissonc: 
You  may  also  remember,  that  his  miyijty^ 
advocate  takes  notice,  that  he  ddnled  sgiwfc 
the  act  enjoinkig^  the  Test,  in  the  parnsne&L 
And,  as  I  have  told  yea,  he  was  indeed  ti» 
neison  that  spoke  aaaustexoepl&Qg^thekiBff^ 
kotherst  and  sons,  from  the  oath  tCminlepiBd 
for  seeiuing-  the  protestaot.  leligioii,  and  die 
st^jeofs  loyalty,  not  thinhieg  it  fit  teeonsfi^ 
meet  wi^  a  privilege  where  all  pecsiUecen* 
tioa  appears  radier  to  be  necessary :  ittd-das 
areversnd  bishop  told  the  earl  eftermunds  had 
dewiuight  fiied  the  kite.  What  them  ^ 
happened  in  parliameBt,  and  bow  theesci 
always  ready  to  have  laid  att  hia 
at  hui' mijesty's  feet:  And  host  he 
content,  in  council,  to  be  hsMarefrieer  of  Ike 
Test,  aad.tbereby incur  an  entile  deprivaln 
of  all  pid>lic  trust,  is  above  friHydecmd;  and 
only  here  remembered,,  to  shisvr  whatMaoe 
the  ewl  had,  ffom  bis  fiist  coooiniKtoBdift* 
bnrgli^  in  the  end  of  OolDber,.te  Uihd^  tet 
something  else  was  intended  ai^siest  hiei4hsii 
the  simple  divesting  .him.  of  fais.empisynMBis 
and  jurisdictions*  And  yet  sadkvraehis  asns« 
anee  of  ids  innOcenoe,  that,  whee  ordeeid.  by 
the  council  to  enter  \i»  peeseuin  brml  under 
thenaiaof  treason,  be  enseeed  neslyf  ie.ae 
hackney  coacfa,  without  eitfaiBr 
noise,  as  yea  faavB  heard. 

Sndly.  The  same  day  of  Aecnri'a. 
ment,  thedbuneiL^met,  and.wivts  ^as/Jbafe 
taki  y<M^  tbeiv.letter  to  hisflM^cBt9v^tdBee.flet 
down.  Num.  S2.  Wheceiiv  tbsr  espsenly 
charge  Uaa  with  veproacfakig^  aniidn|ewiag; 
but  yernaitber  with  perjury  nor  tmaasii;  ud 
A'§ew  days  after,  dievem:fi«eleale|ier4o<faBi 
bighaeai  9  witenriiitlir.didflBd<e>eqr^ 
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lu9  oflenoe^  m  terms  tbat,  it  im  said,  at  fint 
had  giTwi  satisfactioii :  But  yet  the  onJy  return 
tbe  earl  liad,  was  a  crimiiMil  summons  con- 
taining  an  mdietment,  and  that  before  any  an» 
swer  was  oorae  IVfNn  his  mayesty.  And  then, 
so  soon  as  his  majesty's  answer  oame,  there 
was  a  new  summons  sent  him,  with  a  new  in* 
dictment,  adding  the  crimes  of  treason  and 
perjury  to  those  of  reproaching  and  dqmring, 
which  were  in  the  tirst  libel,  as  you  have  heard 
>aboTe ;  whereby  yon  may  perceive^  how  early 
the  design  against  the  earl  began  to  grow,  and 
how  easily  it  took  increase,  from  the  least  en- 
couraeenient. 

3rdTy.  Whan  tbe  earl  petitioned  the  council 
for  advocates  to  nlead  for  him  :  Albeit  he  peti- 
tioned twice,  and  upon  clear  acts  of  parliament, 
vet  he  had  no  better  answer  than  what  yon 
nave  above  set  down.  And  when  the  earl's 
petition,  naming  sir  George  Loekhart  as  his 
ordinary  advocate,  was  read  in  council,  his 
highness  openly  threatened,  dmt  in  ease  sir 
G«>rge  should  undertake  ipr  the  earl,  he  should 
iievor  more  |ilead  for  the  king,  nor  him.  fiut 
the  eairl  tdang  instruments  upon  sir"  George's 
vetoal,  and  giving  out,  that  he  would  not  an- 
swer a  word  at  the  bar,  seeing  the  benefit  of 
lawyen,  aocording  to  law,  was  denied  him ; 
sir  €teorflfe,  and  cSher  lawyers,  were  dlowed 
to  assist  nim,  but  stfll  with  a  grudge.  like- 
wise afterwards,  they  were  quesiioDed  aid 
convened  before  the  council,  for  haviQ|f,'  at 
the  earl's  desbre^  sigped  theur  positive  opinion 
of  the  case.  At  which  time  it  was  alsosaid  in 
council  by  his  highness,  that  thebr  fouh  was 
greater  than  the  earl's :  However,  we  see  that 
as  he  was  theoccaskm  oftiie  mnger,  so  hefaadi 
only  found  the  smart  of  it;         • 

4tfaly.  The  whole  prooess,  with  the  jodg^ 
BMmt  of  the  lordi  of  justiciary,  and  veract  of 
the  assiee,  whereby  the eul  was  fomndguHty, 
as  von  hare  seen  (netwitfastanding  of  whaf 
halta  so  plainly  appaaxed,  and  was  so  strongly 
pleaded  m  his  b»alf )  of  leasing^makhig,  de- 
pravtag,  and  treason,  is  of  its^f  a  clear  de- 
monstrslioQ,  that  either  the  highest  punish- 
ment  was  intended  for  so  high  a  goih;  or  that, 
at  least,  it  was  no  smalt  hnrniliimntiiat  some 
dcaigiied  for  him:  It  being  equally  a^psinsl 
reason^  nd  prudence,  setting  aside  the  mter- 
est  of  justice,  to  strain  things  of  this  nature 
bevond  the  ends  truly  proposed,  and  which,  in 
edeet,  are  oidy  the  more  to  be  sospe^led,  the 
BBore  they  are  ooneealed. 

dUily.  Tbe  process  being  eavried  on  to  the 
verdict  of  the  assise,  and  the  eonneil  being  tied 
up  by  Ids  mnjesijy^'s  letter,  before  pronoimoing' 
senteoGSy  to  stud  a  piarticular  account  to  his 
majesty  of  what  theeari  shoiM  be  found  guilty 
of,  fefT  his  majcs^s  full  information :  The 
council  doth  ilideea  dispatch  away  a  new  letter 
immedistdy,  for  his  majesty^s  leave  to  pro- 
ceed ;  hut  instead  of  that  ffartMubir  account 
ftequBwd  by  his -majesty,  forhis  ftdlinforma- 
tton,  all  the  information  was  ever  beard  of  to 
bttsent hf  ^dM  covnoil, >  was  what  is  contained 
hnHhe^bofyof  tbe  MM, 


but  positively,  affinn,  That  sifter  a  full  debater 
and  clear  probation,  he  was  found  guilty  of 
treason.  Which,  sil  men  must  sajr,  was  for 
better  contrived  to  prompt  his  majesty  to  tL 
speedy  allowance,  than  to  give  him  that  par* 
ticttlar  information  of  the  case  which  his  ma- 
jesty's letter  esroresslv  requires,  and  the  earl 
expected  should  nave  been  performed. 

But  further,  the  conned  was  commanded 
to  sign  this  leltter,  not  simply  in  the  ordinary 
form,  but  by  a  special  command  laid  on  every 
member,  and  the  clerk  appointed  to  go  about 
ttid  get  their  subscriptions,  telling  them  they 
were  commanded ;  and  complaining  to  the 
duke  when  any  scrupled  to  do  it.  Tiie  strict* 
ness  of  which  orders  is  apparent  enough  from 
the  very  subscriptions,  where  you  may  not 
only  read  the  names  of  bishops  subscribing  In 
coKM  san^vtntf,  but  some  of  tne  carl's  iriends 
and  relations  who  wanted  courage  to  refuse; 
and,  in  effect,  how  many  of  all  the  members 
did  it  willingly,  is  hard  to  say,  seeing  generally 
they  dense  the  deed  in  private. 

6thly.  About  a  week  or  two  before  the  trials 
tile  eari  had  ndtice,  that  at  a  close  juncto, 
where  were  persons  of  the  greatest  emmency; 
it  was  remembered  by  oiie  present,  how  tiiat 
anno  1663,  the  eu\  had  been  pardoned  by 
his  majesty,  after  he  had  beeii' found  guilty  by 
the  earl  of  Middleton  and  that  parKament. 
And  that  then  it  was  looked  on  as  an  error  in 
the  earl  of  Middleton,  that  ho  had  not  pro- 
ceeded to  execution,  albeit  his  majesty  had 
given  commend  to  the  contrary,  because  (as  it 
was*  snid)  it  would  have  been  but  the  same 
thing  to  him.  But  now,  adds  this  kind  re- 
membnaicer',  the  case  is  niuch  more  eaSy : 
now  his  royal  highness  is  on  the  throne:  it 
might  have  cost  etixi  I^ddleton  a^  foown/  but 
now  it  can  sij[nif)r  nothing,  bitt  will  rather  be 
commended  in  his  roysl  highness,  as*  ttbUng 
freely  like  hinlself.  The  stop  of  tbe  sentence 
looks  like  a  distrust ;  but  this  will  vinrlicato 
all,  aAd  secure  'all.  And  as  tH^  first  pavt  of  th^ 
smry  the  earl  remembered  well  he  had  lieard  it 
from  the  slune  petrson.  An.  1664,  afid  had  re- 
ported it  to  the  dnke  of  LAuderdtde*  a  little 
aftljr ;  so  the  second  part  beiui^  of  a  very  well 
khSNim  dialect^  could  not  but  give  the  esrf  the 
deeper  impressions.  It  was  further*  told  th^ 
earl,  at  the  same  time  when  the  counciPs  letter 
to  obtain  bis  vMijestyV  absent  to  the  pronounce 
ing  sentence^  and  leaving  all  to  discretion,  was 
sent,  that  it  was  thought  fit  that  nothh^ 
shOidd  appear  but  foir*  weather  tW'thl^  very 
close.  Yet  was  tbe  eari  so  conftdebt  of  hut 
own  innocence,  and  his  majesty's  justice,  that 
he  did  not  doubt  but  his  majesty,  seeing  the 
process,  woidd  at  least  put  a  stop  to  tlic  sen* 
tence.  But  after  the  council's  letter  was  gon^^ 
in  such  tentts  as  you  have  seen,  to  seek 
liberty  from  his  majesty  to  proceed  to  sentence 
(without  either  double,  or  abbreviate  of  thO 
prooedS'Sent  with  it)  and  no  doubt  smoodi  ini^- 
nnations  mM^  with  ii,  that  all  designed  winr 
to  hwnMe  the  earl/oi^  cffp  his  wings  r  and  that 
Udttletter traB^ hairted imy by c  maog paicf^ 
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quet,  {o  prevent  the  earVs  app1icfttion»  which  it 
could  not  but  do ;  and  so  could  aot  but  have 
weight,  aud  prevail  with  his  majesty,  (to 
whom  the  earl's  petition,  as  coining  too  late, 
was  indeed  never  presented)  then,  and  not  till 
then,  the  earl  began  to  have  new  thoughts. 

7tlily.  The  earl's  trial  having  b^n  upon 
IVIonday  and  Tuesday^  the  ISth  and  13th  of 
December;  upon  the  14th,  the  council's. letter 
was  dispatched  ;  and  upon  the  15th,  the  earl 
iutreated,  by  a  friend,  for  Uberty  to  speak  to 
his  royal  highness ;  whose  answer,  was,  that 
it  was  not  ordinary  to  speak  to  criminals, 
except  with  rogues  on  some  Plot,  where  dis- 
coveries might  be  ex{>ected :  yet  his  highness 
said,  he  would  advise  upon  it.  But,  upon 
Friday  the  Kith,  he  djd  refuse  it.  Yet  the 
earl  did  renew  his  suit,  and  urged.  That  he  had 
sent  a  petitio.i  to  his  majesty,  which  was  the 
first  he  had  sent  upon  that  occasion,  and  that, 
before  the  return,  should  come,  he  was  desirous 
to  have  his  highness's  answer,  that  he  might 
owe  some  part  of  the  favour  he  expected,  to 
his  highi^ess. 

But  on  Monday  morning,  the  19th,  tlie 
earl  was  told,  he  was  not  like  to  have  any  ac- 
cess ;  a^d  in  the  afternoon,  he  heard  that  the 
reti^rn  of  the  council's  express  was  looked  for, 
on  Thursday  the  22nd,  bemg  the  council  day. 
And  further  that  the  justice  court  (which  ac- 
cording to  its  custom  had  sat  the  same  Mon- 
day, and,  in  course,  should  have  adjourned  till 
Monday  the  26th  of  December,  or,  because 
of  Christmas,  to  the  first  Monday  of  January) 
was,  for  the  earl's  sake,  adjourned  till  Friday 
the  23rd,  to  the  end,  that  immediately  upon 
the  kind's  return,  they  might  pronounce  sen- 
tence, lie  was  moreover  informed,  that  his 
royal  highness  was  heard  say.  That  if  the  ex- 
press returned  not  timouslv,  he  would  take 
upon, himself  what  was  to  oe  done.  Which 
being  general,  and  dark,  was  the  more  to  be 
suspe^ed.  All  this,  the  earl  told,  made  him 
the  same  Mond^  late,  cast  in  his  thoughts 
whether  it  were  not  fit  for  him  to  attempt  an 
escape ;  but  his  doubtings  were  so  many  he 
ooiild  resolve  nothing,  that  night,  except  to  put 
off  till  Wednesday.  Yet  on  Tuesday  morn- 
ing he  began  to  tnink,  if  he  did  at  all  design  to 
escape,  he  had  best  do  it  that  same  evening. 
However  he  was,  even  then,  not  fully  resolved, 
nor  had  he  as  yet  spoke  one  word  of  it  to  any 
mortal.  But  about  10  o'clock  tbb  Tuesday, 
his  hig^hness's  absolute  refusal  to  suffer,  the 
'earl  to  see  him,  until  his  mi^es^'s  rciura 
capie,  was  confirmed  :  and  a))out.  noon  the 
earl  heard  tl^at  some  troops,  and  a  regiment  of 
Ibot  were  come  to  town  ;  and  that  the  next 
day  be  was  to  be  brought  down  from  the  castle 
to  the  common  jail  (from  which  criminals  are 
Ordinarily  carried  to  execution)  and  then  he  re- 
solved to  make  his  escaj^  that  very  night,  and 
yet  did  not  oondttde  it  thoroughly  till  five 
o'clock  in  the  evening :  at  which  time  he  gave 
directions  about  it,  not  thinkmg  to  essay  it,  till 
near  ten :  but  at  seven,  one  coming  iip  froni 
the  city,  and  telling  him  that  neir  ^Ni^dcn  w«ra 


privately  given  for  further  securing  of  hian ; 
that  the  Castle  ^ards  were  doubled,  and  none 
suffered  to  go  outwithoot  showing  iheur  faces, 
and  that  some  Udies  had  been  already  put 
to  do  it,  andtherefofe  dissoading  him  to  at- 
tempt any  escape,  because  it  was  impossible : 
the  earl  said-No,  then  it  is  full  time.  And  so 
he  made  haste,  and  within  half  an  hour  after, 
by  God's  blessing,  got  safe  out,  qoestionetl 
pretty  warmly  by  the  first  oentry,  but  not  at 
all  by  the  main-guard  ;  and  tlien,  after  the 
great  gate  was  opened,  and  the  lower  guard 
drawn  out  double,  to  make  a  lane  for  Ids  oom- 
pany,  one  of  the  guard  who  opened  the  gate, 
took  him  by  the  arm,  and  viewed  htm  ;  but  it 
pleased  God  he  was  not  discerned.  When  he 
was  out,  he  was  not  folly  resolved  whether 
to  go.  Home  he  had  judged  safest ;  but  he 
tbouirht  it  might  breed  mistakes  and  trouble 
that  he  designed  not :  so  be  resolved  to  go  for 
England,  and  to  Uke  the  road,  that  by  post 
he  might  be  his  majesty's  first  informer  of  his 
escape.  But  being  disappointed  of  horses  that 
he  expected,  he  found  tnat  the  notice  of  his 
escape  wth  got  before  him  ;  and  soon  afVer  as 
he  came  the  length  of  Newcastle,  heard  that 
bis  majesty  had  given  way  to  pronounce  sen- 
tence against  him,  according  as  he  had  appre- 
hended from  the  circumstances  .and  onier 
grounds  I  have  told  yon ;  which  made  him 
judge,  it  would  be  an  undiscreet  presumptioo, 
in  that  state,  to  offer  himself  to  his  migesty, 
while  he  knew  none  durst  address  him,  and  so 
he  rather  chused  to  shift  in  the  wide  world,  till 
his  m^esty  might  be  at  some  greater  freedom 
both  to  understand  his  case,  aud  ap|dy  suitable 
remedies.  His  m^esty's  clear  and  tszoellait 
understanding,  and  gracious  and  benign  dis- 
position, do  fully  assure  him,  that  his  mwesty 
doth  not  in  his  thoughts,  charge  him  with  the 
least  disloyalty,  and  that  be  hath  no  com- 
placence in  bis  ruin.  But  if  his  miyesty  do, 
at  present,  lie  under  the  pressure  of  some  xat- 
lucky  influences,  not  so  easy  to  bis  royal  iodi- 
nations,  the  eari,  it  seems,  thinks  it  reasonable 
to  wait  patiently  for  a  better  op^rtonity.  It 
may  indeed  appear  strange,  that  ianoeeooe  and 
honour  oppressed  in  his  person,  almost  beyond 
a  parallel,  should  not,  ere  now,  have  coo- 
strained  him  to  some  public  vindication ;  es- 
pecially when  to  the  horrid  sentence  given 
against  him,  his  adversaries  have  further  pre- 
vailed to  cause  his  miyesty  du^iose,  not  only 
of  his  heritable  offices  and  jurisdictions  (the 
pretended  m-sore) ;  but  also  jipon  his  whole 
estate  and  rortone,  wiUi  as  Uttle  con8ideratio& 
of  the  earl's  nersonal  interest,  as  if  he  IUmI  fiUIen 
for  the  blackest  treason,  and  most  atroctoiss 
Perduellion.  But,  besides  that  SMoe  things 
are  of  themselves  so  absurdly  wicked,  that  ul 
palliating^pretenoes  do  only  render  theiti  the 
more  -hatd^l ;  and  the  very  .simple  hearing 
doth  strike  with  an  horror,  not  to.  be  heigh- 
tened  b^  aay  representatioii :  next  ^lal  the 
earl,,  being  so  astonishinglv  overtaken  for 
words,  ds  fiuriy  and  hon^y  pttered  as  he 
oould  poisibl J  d^viMi  dotfi»  niA  rsMon»  %^ 
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prehend  that  there  is  nothings  he  can  say  in 
this  matter,  though  with  the  seraiest  maid, 
and  in  the  (preatest  trath  and  sobriety,  that 
may  not  be  construed  to  flow  from  a  desigfnto 
lay  blame  where  hitherto  he  bath  been  tender 
to  give  any  ground  of  offence.  I  say  (besides 
thtiie  thingsTbe  is  witlial  (I  know)  most  firmly 
persuaded,  that,  if  ever  he  shall  have  the  hap- 
pioess  to.  be  once  heard  by  his  majesty,  and  in 
his  presence  allowed  to  explain  a  few  parii- 
culars,  in  duty  here  omitted,  his  miyesty's  jus- 
tice, and  goodness  will  quickly  dispel  all  the 
clouds  that  now  han^  over  him,  and  restore 
him  to  that  favour  wherein  he  hath  sometime 
reckoned  himself  very  happy,  and  which  he 
will  ever  be  most  ready  to  acknowledge.  And 
thereibre  all  that  in  the  mean  time  he  judged 
necessary,  or  would  give  way  to,  was  that  for 
preserving  the  remembrance  of  so  odd  a  trans- 
action, until  a  more  seasonable  juncture,  some 
memorials  should  be  drawn,  and  deposited  in 
sure  keeping  ;  which  being  grown  under  my 
hand  unto  this  nairaiive,  I  thcmgfat  I  could  not 
better.observe  his  order,  than  by  transmitting 
it  to  your. faithful  custody:  I  nave  carefully 
therein  observed  the  truth,  in  pomt  of  fket, 
avouching  'nothing  but  upon  the  best  and 
clearest  evidence  can  possibly  be  expected ; 
nor  hove  I,  as  to  the  manner,  Moenced  or  in- 
dulged myself  in  any  severity  of  expression, 


whidi,  I  thbught,  could  be  justly,  in  such  s ' 
case,  omitted,  without  betraying  the  cause. 
Yet  if  you  now,  or  any  other  hereafter,  shall* 
judge,  that  I  do  sometime  exceed,  let  it  not  be* 
imputed  to  him ;  for  as  be  did  indeed  charge 
me  to  guard  against  any  more  warm  or  vehe-' 
ment  expression,  than  the  merit  and  exigence 
of  the  subject  do  indispensibly  rec^nire  ;  so  I 
am  assured  that  he  silently  and  patiently  waits 
on  the  Lord,  committing  his  way  to  him,  and 
trusting  in  him,  that  he  may  bnng  it  to  pass ; 
and  that  He  shall  bring  forth -his  righteousness 
as  the  light,  and  his  judgment  as  the  noon-day.'* 


The  foHowing  extract  from  an  mteroepted 
letter  of  the  duke  of  York's  to  one  of  his' 
friends,  is  published  in  sir  John  Dalrympie'r 
Memoirs,  Appendix  to  Part  I.  as  strongly 
markhig  what  Dalrymple  calls  the  apathy  of 
the  character  of  the  duke  of  York : 

"  EoiNBimGH,  Dee,  13,  1681. 
*|  Lord  Argyle's  trial  began  yesterday,  and" 
their  forms  in  the  justice  court  are  so  tedious, 
that  they  could  not  make  an  end  of  it  then,  but 
will,  as  I  believe,  this  evening :  and  have  rea- 
son to  believe  the  jury  will  find  the  Mil,  and 
not  Ignoramus ;  and  that  Kttle  lord  will  be 
once  again  Jit  bis  majesty's  mercy." 


285.  Proceedings  before  the  King  in  Council,  against  Arthur  Earl 
of  Anglesey,*  Lord  Privy  Seal,  upon  account  of  a  Book  re- 
flecting on  the  Conduct  of  James  Duke  of  Ormond,  Lord 
Lieutenant  of  Ireland :  34  Charles  IL  a.  d.  168S. 


To  the  Ktng^s  ^lost  Excellent  Majesty. 

The  Duke  of  Ormond,  your  Miyesty's  Lieute- 
nant of  Ireland,  and  Steward  of  your  Ma« 
.  jesty  \  IIoushold,most  humbly  represents : 

i  II  AT\he  earl  of  Anfflesev,  htd  privy  seal,  iii 
the  year  1(381,  caused  a  book  to  be  printed 

(u  hereof  he  hath  acknowledged  himselt  to  be 

.  I.   .  — - — I ■ — • 

**  From  a  pamphlet  (which  has  been  col- 
lated with  tlie  Register  of  the  Privy  Council) 
published,  as  it  is  said,bv  lord  Anglesey,  under 
the  title  oi*  *^  A  true  Account  of  the  whole 
•<  Proceedings  betwixt  his  Grace  James  duke 
*<  Ormond,  and  the  Right  Uon^  Arthur  earl  of 
*'  Anglesey,  late  Lord  Privv-Seal,  before  the 
^<  King  and  Council,  and  the  ^aid  Earl's  Let- 
**  terof  the.  2nd  of  August  to  his  3Iaje$ty  on 
<*  that  occ^ision.  With  a  Letter  of  the  now 
*<  Lord  Bishop  of  Winchester's  to  tlie  said 
'*  £arl»  of  the  means  to  keep  out  Popery,  and 
**  the  only  ejQTectual  expedient  to  hinder  the 
**  groiYth  thereof,  and  to  secure  both  the 
**  Church  of  England  and  the  Presbyterian 
''  party.  JiOiidon :  Printed  for  Thomas  Fox, 
"  at  tlie  Amid  and  Star,  in  Westminster-hall, 

9 


the  author)  intituled  '  A  Letter  from  a  person 
'  of  honour  in  the  country,  written  to  the  earf 

*  of  Castlebaven,  being  Obserrations  and  Re- 

*  flections  upon  hislortuship's  Memoirs  conoeriK 
'  ing  the  wars  of  Ireland.* 

That  in  the  said  book  there  are  divers  pas*- 
sages  and  expressions  which  are  not  only  un- 
true, but  reflecting  in  a  high  degree  upon  hiff 
late  miyesty's  government,  and  particularly  ia' 

"  1682:''   and  containing  the  following  Ad« 
dress  to  the  Reader : 

<'  That  there  hath  been  a  Controvers^jr  be- 
tween the  duke  of  Ormond  and  the  earl  of  An- 
glesey* the  immediate  consequence  of  which 
bath  been  the  removal  of  the  earl  horn  a  plaoe- 
of  great  honour  and  trust  under  his  mcyesty, 
for  which  he  was  in  every  respeet  extraordi- 
narily well  qualified,  perhaps  no  man  ques- 
tions. And  numy  may  be  likely  to  say,  thatr 
the  more  fatal  such  quarrels  amongst  great 
personages  are  to  either  side,  the  more  instruc- 
tive they  commonly  prove  to  the  rest  of  man- 
kind, who  are  thereby  let  into  a  prospect  of 
those  things  which  were  thought  too  samd  for 
the  view  of  the  prophane  vul^^. 

*<  As  every  mferior  spldier  ma^  ^i^  *lul^' 
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n^latioa  totherabellkm  vod  vrnria  Iv«liii4»494 
to  the  ^Yecal  cesaatiops  and  m^fi»  jnade  ty 
l(is^  and  your  mitfeity's  iHitaority  and  mm^ 
m^nd. 

That  io  the  said  book  the  lord  ^ry  afsd  bath 
mahcioualv  eadeaToured  to  calunmiate  and  aa- 
perse  the  ciake  oi'Onnond,  by  calling  in  queation 
Djis  faithiulneaa  and  loyalty  to  his  kte  iiif^ie6ty» 
the  sincerity  of  his  f^t>fefl^ion  10  point  «  re- 
ligion, and  insinuating  that  the  cesaationa  and 
peaces  (destructire  aa  he  says  to  the  Eogliah 
and  Protestants)  vere  advised  and  procured  by 
him  the  s^d  duke,  out  of  his  affection  to  the 
Irish  popish  rebels,  because  he  was  allied  to 
many  or  them  in  blood  and  by  marriages. 
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and  address,  by  seeing  two  generals  engage  in 
ih^  sight  of  their  armies,  so  certainly  thb 
paper  battle  between  these  great  ones  mav  be 
of  use  to  all  sorts  of  men  that  have  the  least 
grain  of  that  commendahla  ambition,  to  pro- 
pound to  themselres  the  greatest  examples. 
Wherefore  I  conceive  no  mau*  «f  which  side 
aoever  fortune  or  xihoize  hath  placed  him»  aan 
blame  me  for  procuring  and  exoosing  to  public 
view  authentic  transcripts  of  what  hatb  paaaed 
in  this  affair. 

<'  The  bare  curiosity  to  know  how  such  ivea 
irrite^  were  almost  enough  to  tempt  any  one 
to  peruse  these  papers,  biU  tben  when  they  re- 
late to  the  history  of  unmovable  affairs,  of 
Mrhich  either  of  the  parties  may  say, 

*  Quorum  pars  magna  fui.' 

**  And  when  they  were  so  great  men  in  them- 
felres,  and  their  parte  in  the  history  so  great 
that  they  may  be  compared  to  Cesar  wnting 
the  Commentaries  of  bis  own  enterprises;  1 
should  think  hii^  very  d^ll  t^  need  be  ooiiuted 
to  be  a  reader. 

V  But  these  papers  carry  in  thero  what  I 
hope  will  further  recommend  and  endear  them 
to  the  greater  part  of  this  nation;  moat  oA' them 
being  m  defence  of  the  poor  JBa^JMb  IVo- 
testauts  in  Ireland*,  to  some  of  which  the  carl 
of  AngVeaey  hath  most  generously  aasartod  the 
gkNry  of  their  maityrdom,  and  to  othora,  the 
m^feniiahed  honour  of  preveafting  the  otter 
ruin  and  extirpation  of  the  nest. 

'*  The  earl  of  Castkhaven,  who  had  been 
too  f9rtunate  an  he^  to  the  Roman  Catho- 
lic rdl>els  in  Ireland,  had  not  only  in  print 
rp    ri-..i-u-„-..»-  M-.«^-    p    j2^  jusfifted 


k 
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is  own  engaffement  with  that  bloody  jiarty, 
hot  would  mn^e  thai  chially  a  d^eosive  war, 
vktcb  was  certainly  the  eftot  oi'  an  uniTersal 
yonspiracy  amfwigat  the  papists  there.  Nor  is 
it  to  be  doubted  mit  there  were  encouragers  in 
England.  Tiiis  engaged  4he  earl  of  Angle- 
pey,  amidst  his  many  avoeations,  to  waMolf 
th^  second  blow  against  them  who  had  suffered 
ahnost  beyond  all  ezampte  before:  and  his  in- 
tetpoaition  extracted  fmm  the  earl  of  Castle- 
havea.  a  Confession,  [Prei.  to  the  Memosrs], 
that  he  himself  acted  as  a  rebel,  and  that  all 
the  water  in  the  sea  cannot  wash  that  rebellion 
off  that  nati^ii)  which  was  begun  most  bloodily 


Diattkekirdpdvyaaal,  indieooiiiaecf  ahov^ 
tiNM^y  years  »<ee  and  frieiidl  v  acqaaintaooe 
and  correspondence  with  the  duke  of  Oanmid, 
never  thought  fit  to  give  him  any  intimatioD  of 
his  lordship's  intention  lo  write  a  hialwy  of  the 
wa^  of  Ireland^  and  other  tymaaactiona  there, 
wherein  both  (he  duke,  and  his  lordahm  (though 
of  opposite  parties)  had  a  greatpart,  oat  choae 
rather  to  sedc  for  information  mm  the  eail  of 
Castlehaven,  and  to  publish  hia  *'  Obactvations 
on  the  £arl  of  €2astlehavea*s  Memmrs," 
in  a  conjuncture  when  his  refleotiena  in  his 
book  and  his  Letter  *  of  the  7A  of  Deo^ober, 
16B1,  to  thedukeofOrmood,  might  not  <miy 
do  most  mischief  to  him,  but  to  the  gorera- 

on  the  Engli^  in  that  kingdom  in  a  time  of  a 
settled  peace,  without  the  least  ooeaaao  given. 

*^  I  must  confess  there  aie  several  passages 
in  the  letter  to  the  earl  of  Castteharen,  wherein 
the  duke  of  Ormond  aeems  ooafiamed  to  vin- 
dicate his  own  actions.  How  far  the  chaige 
.or  the  defence  b  made  good,  it  ia  not  for  me 
to  judge :  nor  sbaU  I  in  w»  least  enter  into  the 
merits  d'  it.      '    • 

*'  I  am  aure  the  eari  of  Angleaey  made  a 
most>nob]«  declaration,  fit  to  be  written  in 
letters  of  gahl ;  '  Truth,'  savs  he,  *•  beug  the 

*  greatest  and  best  frieiHl,  I  bad  rather  one  or 
*•  several  persons  and  familiee  should  lie  oudcr 

<  the  consequence  of  its  impartiality,  than  that 

<  the  Enghsh  nation  and  Protestant  rdigion 
'  should  suffer  by  a  timorous  unworthy  oon- 

<  coaling  or  withholding  any  part  of  it.' 

*'  This  being  the  said  earl's  avowed  prin- 
ciple, metbinks  he  ought  to  be  importuned  by 
a  public  Address,  that  what  he  hatn  mediated 
and  hath  been  '  preparing  from  records  and 
'  aothemio  imquestionable  relations  and  trans- 

<  octions  of  that  bloody  tragedy  and  matchless 
'  defection  from  the  crown  and  very  nation  of 

<  Englishmen,'  may  soon  see  Uie  light." 

*  The  folHmi^  Letters  had  passed  between 
the  duke  of  Ormond  and  the  Lord  Privy  Seal^ 
on  the  snbjeet  of  the '  Letter  from  a  Person  of 

*  Honour,'  &c, 

"  My  Lord ;  Nov.  12, 1681. 

*<  It  IB  now,  1  think,  mmt  than  ayear,  aince 
I  first  saw  a  little  hook,  written  by  way  of 
letter,  called  Observations  and  Reflectiona,  on 
my  lord  of  Castlehaven's  Memoirs :  whereby 
though  there  are  seme  things  that  might  lead 
the  reader  la  believe  that  your  lardibqp  was 
the  author,  yet  there  were  mamr  aaore  I 
thought  impossible  should  come  vom  ^rou ;  ' 
fi»r  it  affirms  ma^y  naattsra  of  ihct  poaiaively, 
which  are  easily  and  anthenticadly  to  be  &- 
proved;  and  fiom  those  matters  of  act,  grossly 
mistaken,  it  deduces  orasequencea,  raises  in- 
ferenoes,  and  soatlers  gkocea  mjuriona  to  the 
memory  of  the  dead.  Sod  the  honour  of  some 
hving.  Among  those,  that,  by  the  Uessing  of 
God,  are  yet  living,  I  find  myself  worst  treated. 
Twenty  years  alter  the  king's  restoration,  and 
fortj^  aiWr  the  banning  ol  the  Irish  R^bdlkm, 
aaif  it  had*  been  all  that  while  raaaEfad  for  ne. 
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roent.  The  duke  of  Orinond  humbly  con- 
ceives that  at  least  while  the  lord  priv^-seal 
und  he  have  the  honour  to  be  of  your  majesty's 
piivy  council,  and  in  the  stations  they  are,  it 
will  not  be  fit  for  him  to  publish  such  an  An- 
swer to  the  lord  priry-seaPs  book  and  letter, 

'«nd  for  such  thnes  as  these,  tre  are  fallen 
into,  when  calumny  (though  the  matter  of  it 
be  never  so  groun^ess  and  improbable)  meets 
with  credulity ;  and  when  libeity  is  taken  to 
ttsperse  men,  and>epresent  them  to  the  world, 
under  the  monstrous  and  odious  figures  of 
papists,  or  popishly  affected  ;  not  because  they 
are  so  thougnt,  by  those  that  employ  the  re- 
presenters,  but  because  they  are  known  to  be 
too  ]^ood  Protestants,  and  too  loyal  subjects,  to 
join  m  the  destruction  of  the  crown  and  church : 
besides,  the  treatise  came  forth,  and  must  have 
been  written,  when  I  bad  but  newly  received 
repeated  assurances  of  the  continuance  of  yonr 
fnendship  to  me ;  wherein,  as  in  one  of  yonr 
letters  you  are  pleased  to  say,  yon  had  never 
made  a  false  step  \  for  these  reasons,  1  was 
not  Willing  to  beheve  that  book  to  be  of  vour 
lordship's  composing,  and  hoped  some  of  the 
suborned  libellers  of  the  a^e,  had  endea- 
voured to  imitate  jrour  lordship,  and  not  you 
them  :  but  I  was,  m  a  while  after,  first,  by  rov 
ison  Arran,  and  afterwards  by  the  bearer,  sTr 
Robert  Reading,  assnred.your  lordship  had 
owned  to  them  that  the  piece  was  yonr's,  but 
professed  the  publication  to  be  without  your 
order ;  and  that  you  did  not  intend  to  do,  or 
think  that  you  had  done,  jne  any  injnry,  or 
pn^ndice:  if  your  lordship  really  thought  so, 
the  puUication  might  have  been  ow^ed,  as 
well  as  what  was  published  ;  but  then  let  the 
world  judge,  whether  pen,  ink,  and  paper, 
are  not  dangerous  tools  in  your  hands  ?  When 
I  was  thus  assured  your  lordship  was  the 
author,  it  cost  me  some  thoiu^hts  how  to  vin- 
dicate truth,  my  master  the  late  Idnff,  myself, 
my  actions,  and  family,  all  reflected  00,  and 
traduced  by  that  pamphlet:  I  found  myself 
fsnga^  in  the  service  of  our  niesentking,  and 
that  m  a  time  of  difficulty  and  danger,  tuid  in 
such  tiroes,  for  the  most  part,  it  has  been  my 
lot  to  be  employed  in  pubhc  affairs ;  and  though 
I  had  not  been  so  taken  up,  yet  I  well  knew 
that  wrifing  upon  such  occasions  is  no  more 
my  talent,  than  it  is  my  delight ;  and,  to  say 
truth,  my  indisposition  to  the  exercise,,  might 
help  to  persuade  me,  that  the  book,  though 
faonoureu  with  your  lordship's  name,  would, 
after  it  had  performed  it's  office  in  coffee- 
houses, and  served  ytnar  lordship's  design  in 
'that  conjuncture,  expire,  as  writings  of  that 
nature  voA  ibroe  usually  do :  and  herein  I 
rested  without  troubling  myself,  or  any  body 
else,  with  animadversions  on  your  lordship's 
mistakes,  which  are  bo  many,  and  so  obvious, 
that  I  wonder  how  you  cotud  fall  into  them. 
I  will  add  to  this,  that  I  have  been  in  expec- 
tation, that  by  this  time  your  Complete  Huiory 
would  have  come  forth ;  wherein,  if  I  may 
judge  by  the  pattern,  I  bav«  just  causa  to  sui- 

TOL.  VIII^ 


SLS  might  otherwise  be  necessary  in  vindica*' 
tion  of  truth,  ^is  late  imyesty's  justice  and 
honor,  and  his  own  integrity. 

It  is  therefore  most  Enrably  proposed,  that 
your  majesty  would  be  pleased  to  appoint  a 

committee  of  your  privy  council  to  look  over 

— 

pect,  tliat  neither  the  snbiect,  or  myself,  will 
be  more  justly  dealt  with,  than  in  that  occa* 
sional  essay ;  and)  I  would  have  been  glad  to 
have  seen  all  my  work  before,  me,  in  case  I 
should  think  fit  to  make  a  work  of  it.  Tlic 
delay  of  your  publishing  that  History,  and  tba 
consideration  of  your  lordship's  age,  and  mine, 
are  the  occasions  of  this  letter ;  whereby,  I 
infonn  you,  that  as  no  man  now  ILlive  is  better 
able  tfauEin  I    am,  to  give  an  account  of  the 

frincipal  transactions  during  the  rebellion  in 
reland ;  so  no  man  is  possessed  of  more  au« 
thentic  commissions,  instruments,  and  papers^ 
all  which,  or  transcripts  of  them,  ^ovl  might 
have  commanded  before  you  set  forth  your  re- 
flections. But,  possibly,  to  have  stayed  for 
them,  mi^ht  have  lost  you  a  seasonaUe  opp  jr- 
tunity -of  publishing  your  abhonrence  of  the 
Irish  rebeUion,  and  your  zeal  against  popery : 
what  your  loidship  inig^t  then  have  had,  yon 
may  yet  have,  because  I  had  rather  help  to 
prevent  than  detect  errors ;  but  then,  I  must 
first  know  to  what  particular  part  of  your 
history  you  desire  information,  and  how  you 
deliver  those  parts  to  the  world,  and  to  poste-* 
rity.  If  after  this  ofier,  your  lordship  shall 
proceed  to  the  conclusion,  and  publication  of 
your  history,  and  not  accept  of  it,  I  musty 
Before- ban  J,  appeal  from*  you,  as  from  an  in- 
competent judge  of  my  actions,  and  a  partially 
^ngag^  And  unfaithful  historian*" 

♦*  Ormonp." 

The  Earl  of  Anglesey 's  Answer  was  as  follows  t 

"  My  Lord, 

<'  Your  grace's  of  the  12th  of  November,  I 
received  towards  the  end  of  that  month,  and 
was  not  a  little  surprised^  after  being  threat- 
ened above  a  year,  with  your  grace's  Answery 
to  the  Observations  and  U^ections  on  my  lord 
Castlehaven's  Memoirs,  which  your  grace 
takes  notice  you  had  seen  above  a  year  before, 
to  find  them  only  most  satirically  burlesqued., 
and  my  intentions  in  the  writing  of  them,  most 
unnaturally  misinterpreted,  and  misjudged, 
without  giving  instance  of  any  one  particular, 
which  conid  so  much  transport  your  grace,  of 
interest  you  to  judjge  of  a  letter  of  a  mine  to 
another,  with  so  inveetive  heat  and  mistake. 
Your  grace's. lettelr,  therefore,  consisting  only 
of  generals,  I  can  no  otherwise  adapt  my  an* 
swer,  rafter  a  most  serious  revision  of  my  book 
upon  tnis  occasion)  but  by  giving  the  reverse 
of  your  grace's  strained  and  erroneous  affirma* 
tives,  by  my  plain  and  true  negatives  ;  till 
your  grace  raall  adiAinister  occasion,  by  com- 
mimicating  the  particular  animadversions,  your 
grace  hath  been  so  long  (as  I  hear)  about.  Tha 
reasons  leading  your  grace  to  believe  it  impoi- 
aible  I  could  bi  the  author  of  that  discourse^  I 

9S 
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the  lord  privy-sears  book  andto  call  his  lordship 
and  the  duke  of  Ormond  before  them,  and  if 
upon  report  fi-om  tbem,  it  shall  appear  to  your 
majesty  that  the  earl  of  Ang^lesey,  has  fallen  into 
^— —  ■         ■  ■        ■  « 

cannot  admit,  though  they  import  a  fair  opi'. 
nion  of  me  ;  and  that  in  the  beginning  of  your 
letter,  your  snce  had  better  thoughts  than 
when  your  hand  was  in  and  heated.     I  do 
therefore  absolutely  deny,  that  I  aiiirm  any 
matter  of  iact,  positively  in  that  book,  which 
are  easily,  or  authentically  (or  at  all)  to  be  dis- 
proved.   Or  that,  from  those  matters  of  fact, 
grossly  mistaken,   it  deduces    consequences, 
raises  inferences,  and  scatters  glances  injurious 
to  the  memoFyof  the  dead,  and  the  honour  of 
«ome  hving  ;  among  which,  your  grace  finds 
yourself  worst  treated.    This  bein^  so,  your 
grace's  unjust  inferences  from  the  time  of  it's 
writing,  and  the  mi^udging  the  design  of  the 
author,  g^vc  no  countenance,  or  occasion,  to 
your  grace's  rhetorical  character  of  the  times, 
though  I  join  in  all,    but  the  opinion  your 
grace  seems  to  have  taken  up,  that  there  is  a 
plot  (other  than  that  of  the  papists)  to  destroy 
the  crown  and  church  ;  a  discovery  worthy 
the  making,  if  your  grrace  knows  and  believes 
what  you  write  ;  but  now  I  am  concerned  to 
have  it  mentioned  to  me,  I  know  not,  your 
grace  can  best  tell  what  you  intend  to  insinuate 
thereby.    These  are  your anrace's  reasons,  why 
you  were  not  willing  to  believe  tha^  book  of  my 
composing ;  yet  you  cannot  leave  me  without 
a  sting,  in  your  expressing  the  hopes  which 
succeeded  them,  viz.    That  some  of  the  su- 
borned libellers  of  the  a^e,  had  endeavoured 
to  imitate  me,  and  not  f  them.    Whether  I 
should  imitate  suborned  libellers,  or  they  me, 
wouki  be  all  one  for  my  reputation ;  because  I 
M-ere  grossly  criminal  in  the  first,  and  must 
have  Iteen  so  before  in  your  grace's  opinion,  or 
they  could  not  imitate  ine  in  the  second :  your 
grace  will  want  instances  in  both,  except  this 
of  your  own    making;   and  therefore,  there 
must  be  some  other  reason  why  your  grace 
did  not  believe  (if  really  you  did  not)  that  dis- 
course to  be  of  mv  composure.     But  this  ad- 
mitted for  truth,  ^s  it  is  undoubtedly)  your 
{^race,  in  tlie  •  next  place,  calls  the  world  to 
judge,  whether  pen,  ink,  and  paper,  are  not 
dang^erous  tools  in  ray  hands.     I  remember 
the  times,  when  they  were  serviceable  to  the 
king's  restoration,  and  constant  ser\ice  of  the 
crown,  or  craved  in  aid  by  your  grace,  that 
you  did  not  account  them  so :  and  it  is  much 
to  my  safety,  that  they  are  not  so  in  your 
grace's  hands,  though  1  find  them  as  sharp 
there,  as  in,  aay  man's   alive.    Your  grace 
b^ng  at  length  assured  I  was  the  author,  your 
next  care  was  to  spend  some  thoughts  to  vin- 
•  dicate  truth,  the  late  king,  yourself,  your  ac- 
tions, and  famBy,  all  reflected  upon  and  tra- 
duced (as  your  grace  is  pleased  to  fancy)  ^y 
'  that  psjnpnlet.     But  your  grace  had  no  cause 
to  trouble  your  thopghts  with  such  vindications, 
miless  you  could'  shew,  where  in  that  book 
tbey«re  leflected  npoa  and  tradaoedisosnch 


the  mistakes  and  errors  herein  laid  to  his  charge, 
that  then  your  majesty  would  be  pleased  to 
consider  of  the  best  and  most  authentic  meftos 
how  reparation  may  be  made  to  all  that  are  ua- 

thing  occiuring  to  me,  (upon  the  strictest  re- 
visal)  nor  ever  shall  be  objected  to  me  with 
justice   and  truth.    After  your   grace   hath 
brought  it  to  the  coffee-houses,  (where  1  he^ 
heve^it  never  was,  till  your  grace  preferred  it 
to  that  office)  and  where  you  have  doomed  it 
to  expire,  as  writings,  of  tnat  nature  and  force 
use  (you  say)  to  do,  (for  which  I  shall  not  be  at 
all  concerned)  you  rested,  without  troubling 
yourself  or  any  body  else  with  animadversions 
upon  my  mistakes,  which  your  grace  is  pleased 
to  say,  are  so  many  and  so  obvious,  (though 
you  name  none,  nr/*  do  they  Occur  to  others) 
that  you  wonder  how  I  could  fall  into  them. 
If  you^  grace  believes  yourself  in  this,  yoa 
seem  to  nave  forgot  the  long  tim^  yon  spent 
in  considering  and  animadverting  upon  that 
despicable  pamphlet,  with  your  Idiours  whereon 
I  was  threatened  by  some  of  your  grace's  rela- 
tions for  many  months ;  and  yoor  grace  hath 
redeemed  the  delay,  by  the  virulent  general 
reflections  you  have  now  sent  me,  which  yet  I 
doubt  not  will  evaporate  or  shrink  to  nothing* 
when  your  grrace  shall  seek  for  instances  to 
back  them,  whereof  if  you  can  find  any,  I 
claim  in  justice  they  may  be  sent  me.    \  our 
grace  aidds,  tliat  you  have  been  inexpectatioDy 
that  by  this  time  my  Complete  History  woukt 
have  oome  forth,  wherein  (if  you  may  judge 
by  the  pattem)  your  mgse  saith,  you  have 
just  cause  to  suspect,  that  neither  the  sniject, 
nor  yourself,  will  be  more  justly  dealt  with 
than  in  diat  occasional  essay  ;  and  therefore, 
ofler  me  all  the  helps  of  authentic  commissions, 
transactions,  and  oapers,  your  grace  is  pos- 
sessed of,  whereof  you  inform  nie  none  hath 
more.    This  is  an  anticipating  jealousy,  which 
no  man  hving  can  have  ground  for,  and  when 
my  History  shall  be  completed,  (which  is  now 
delayed  for  those  assistances  your  grace  b  so 
well  able,  and  so  freely  oflfers  to  afford  me) 
though  my  weakness  may  be  exposed,  my 
integrity  and   impaitiah^  shall  appear,  and 
your  unjust  suspicion  will,  I  doubt  not,  cease, 
if  truth  may  be  welcome  to  you,  and  not  ac- 
counted one  of  the  dangerous  instruments  in 
my  hand;    by  which  having  incurred  your 
anger  and  emnityinthe  first  essay,  I  nave 
slender  hopes  to  be  more  acceptable  in  the 
second ;  tiiough  I  resolve  to  hoU  to  the  first 
approved  law  of  a  good  and  fiuthfhl  historian, 
which  is,,  that  he  should  not  dare  to  say  any 
thing  that  is  false ;  and  that  he  dare  not  but 
say  any  thing  that  is  true ;  dial  there  be  not 
so  much  as  suspicion  of  favour  or  hatred  in  his 
writing.    And  diis  might  give  a.  snpcrseiieas 
to  your  grace's  unreasoname  appeal  before  a 
.  eravamen^  though  I  never  intended,  by  re- 
lating the  truth  of  things  pest,  to  become  e 
judge  of  your  grace's  or  any  other  man's 
actions,  but  bamly  Ret  getias  narrare^  for 
die  infonnatioDj   correQtioB,  «id  i^straetioii 
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juped  by  the  earl  of  Anj^lesey 's  book  and  letter^ 
and  to  pievent  the  credit  his  ^reat  place,  sup* 
posed  knowledge  (especially  in  the  affairs  of 
Ireland)  and  his  pretended  candour  and  im- 

of  tliis  age  and  posterity.  Your  grace  de- 
siring to  know  to  what  particuhur  parts  of  my 
History  I  would  hare  information,  I  shall  at 
present  only  mention  these.  The  intrigues  of 
the  cessation  and  commissions  for  them,  and 
the  two  peaces  of  1646  and  1648,  forced  upon 
the  king  by  the  rebellious  Irish.  The  grounds 
and  transactions  about  depriFintr  sir  William 
Parsons  from  being  one  or  the  lords  justices, 
and  then  dismissing  him ;  sir  Adam  Lofhis, 
vice-treasurer  5  sir  John  Temple,  master  of 
the  Rolls ;  sir  Robert  Meredith,  chancellor  of 
the  exchequer,  (Sec.  from  the  council  table. 
The  mystery  of  Glamorgan's  peace  and  his 
punishment,  the  several  ungrateful  expulsions 
of  your  grace,  by  the  confederate  Roman  Ca- 
tholics. The  passages  concerning  the  parlia- 
ment's present  of  a  jewel  to  your  grace.  The 
battles,  reliefs,  sieges,  and  chief  encounters,  in 
your  grace's  time.  The  proceedings  between 
your  grace  and  the  Roman  Catholic  assembly 
of  the  cleigy  of  1666,  with  the  commission  for 
their  sitting.  The  Plot  for  surprizing  the 
castle  of  Dublin,  in  which  Warren  and  others 
were  concen^ed  with  the  examinations  and 
tvhat  offenders  were  executed,  &c.  and  any 
thing  else  your  grace  judgeth  of  import,  to 
have  conveyed  to  posterity.  Other  parts  of 
the  History  shall  be  proposed  to  your  grace  in 
my  progress,  and  before  I  put  my  last  hand  to 
It,  with  a  resolution,  that  tnough  I  may  have 
been  sometimes  mistaken  in  judgment,  yet  as 
I  ne?er  did  promote  the  report  of  a  matter  of 
fact,  which  I  knew  to  be  false,  so  I  never 
would.  Which  I  am  induced  the  rather  to 
mention  because  your  grace  saith,  you  hMl 
rather  hdp  to  prevent  than  to  detect  errors." 

"  Anglgsev.*' 

It  ai^ears  that  so  early  as  the  year  1646, 
disagreements  bad  subsisted  between  these  two 
noblemen  when  in  Ireland.  In  this  year,  1682, 
lord  Anglesey  had  drawn  up  and  presented  to 
the  kin^  aYenr  bold,  loyal,  and  patriotic  Me- 
morial, intitled,  <  The  Account  ot  Arthur  Earl 
<  of  Anglesey,  Lord  Privy-Seal  to  your  most 
'  excellent  Majesty,  of  the  true  State  of  your 
*  Majesty's  Government  and  Kingdoms,  April 
'  37,  1683.' — In  one  part  of  which  lie  says : 

■*  The  fatal  cause  of  all  our  mischiefs  present, 
or  apprehended,  and  which,  if  not  by  wisdom 
antedated,  may  raise  a  fire,  which  may  bum 
and  consume  to  the  very  foundations,  is  the 
unhappy  pervermon  of  the  duke  of  York,  (the 
next  iieir  to  the  erown)  in  one  noint  of  reli- 
gion ;  which  naturally  raises  jealoosy  of  tlie 
power,  designs,  and  prBetiees,of  the  old  ene- 
mies of  our  reygion  and  liberties,  and  under* 
mines  and  emasculates  the  courage  and  con- 
stanov,  isfen  of  these  and  their  rarterity,  who 
havo  Men  as  HutMtil  to,  aiad  sunered  m  much 
ftr/tli*  CKmvLj  at  any  the  mo9t  pleaiedy  or 


partiality  may  give  to  his  writings,  in  these 
and  future  times.  Ohmono. 

(A  true  Copy.)    John  Nicholas. 

At  the  Court  at  Hnmptou-Court,  June  17, 1682. 

By  the  King's  most  excellent  Majesty,  and  the 
Lords  of  his  Majesty's  most  honourable 
~     Privy- Council.* 

The  annexed  representation  of  his  ffrace  the 
duke  of  Ormond,  lord  lieutenant  ot  Ireland, 
&c.  beio^  tliis  day  presented  and  read  to  his 
majesty  m  counciL  His  majesty  taking  the 
contents  thereof  into  his  royal  consideration  as 
a  matter  of  very  great  importance,  was  pleased 

contented  in  our  impending  miseries  can  pre- 
tend to  have  done."  And  concludes  in  these 
words,  "  Though  your  maiesty  is  in  your  own 
person  above  the  reach  of  law,  and  sovereign 
of  all  your  people,  yet  the  law  is  your  master 
and  instructer  how  to  govern ;  and  your  sub- 
jects assure  themselves,  you  will  never  at* 
tempt  the  eoervatin^  that  law  by  which  you 
are  king,  and  which  you  have  not  only  by 
frequent  declarations,  but  by  a  solemn  oath 
upon  your  throne,  been  obliged  in  a  most  glo- 
rious presence  of  your  peoiife  to  the  mainte- 
nance of;  and  that  therefore,  you  will  look 
upon  any  that  shall  propose  or  advise  to  the 
contrary,  as  unfit  persons  to  be  near  you  ;  and 
on  those  who  shall  persuade  you  it  is  lawful, 
as  sordid  flatterers,  and  the  worst  and  most 
dangerous  enemies  you  and  your  kingdoma 
have.  What  I  set  before  your  majesty,  I 
have  written  freely,  and  like  a  sworn  faithful 
counsellor  ;  perhaps  not  Uke  a  wise  man,  with 
regard  to  myself,  as  they  stand  ;  but  I  have 
discharged  my  duty,  and  shall  account  it  a 
reward,  if  your  majesty  vouchsafe  to  read, 
what  I  durst  not  but  wnte,  and  which  I  be- 
seech Qod  to  give  a  blessing  to." 

It  seems  probable  that  this  Memorial  gave 
great  offence  to  the  king-,  and  that  the  duke  of 
Ormond  was  prevailed  upon  to  exhibit  this 
charge  against  lord  Anglesey,  in  order  to  fur- 
nish a  plausible  pretence  of  iustification  for  his 
removal  from  office,  which  measure  it  had 
been  previously  resolved  to  take.  See  the 
Biographia  Britannica,  art.  Annesley,  Arthur. 
See  too,  Carte's  Life  of  the  duke  of  Ormond. 
See  likewise  in  Mr.  If argrave's  leained  Pre- 
face to  lord  Hale's  Treatise  ou  the  *<  Jurisdic- 
tion of  the  Lords'  House  of  Parliament,  "some 
particulars  respecting  lord  Anglesey' 's  deep 
conversancy  in  the  Records  and  Law  of  Par- 
liament. 

*  It  appears  by  the  entries,  of  the  presents, 
in  the  council  books  (to  which  1  have  had  ac- 
cess, through  the  obliging  otvihty  of  Mr.  Chal- 
mers,) that  the  duke  of  Ormond  attended-  as  a 
privy  counsellor,  at  all  the  boards  which  w<A« 
ndd  on  this  business,  and  that  the  lord  privy  seal 
attended  those  which  were  hekl  on  the  IStn  ami 
27tli  di^  of  July. 
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to  declare  that  he  would  bear  the  matter  thereof 
in  council.  And  did  order  that  a  copy  of  the 
said  representation  be  delivered  to  the  earl  of 
Anglesey,  lord  privy-seal,  and  that  his  lordship 
<io  attend  his  majesty  in  council  on  Friday  next, 
at  three  of  the  clock  in  the  afternoon  at  White- 
hall, when  his  msijesty  hath  appointed  to  take 
that  business  into  further  consideration. 

John  Nicholas. 

The  earl  of  Angles  3y,  lord  privy -seal,  being" 
b^  the  said  Order  of  his  majesty  in  council, 
of  June  17th,  appointed  to  be  at  council  at 
"I^Tiite-hall,  June  23rd,  being  not  able  to  stand 
by  reason  of  the  gout,  yet  gvt  out  of  his  bed, 
and  was  carried  thither ;  where  when  the 
king  came,  he  spake  to  his  majesty  (as  I  am 
weil  informed)  to  this  effect. 

'*  8i  r ;  I  am  in  the  first  place  to  beg  your  ma- 
jesty's^  pardon  for  my  obedience  to  your 
order  for  appearing  here  this  day,  being  in  no 
condition  of  health  to  have  lefl  my  bed,  and 
f^together  unfit  for  the  presence  of  the  king. 

*^  And  indeed  1  expected  that  the  duke  of 
Ormond  would  rather  have  complained  and 

Srinted  against  the  earl  of  Castlehaven  his 
lemoirs ;  which  aspersed  and  scandalized 
your  royal  father's  government,  and  represent- 
ed the  Protestants  of  Ireland  as  rebels,  and  the 
confederate  Irish  papists  as  loyal  subjects,  than 
against  me,  who  had  vindicated  his  majesty's 
government^  and  his  Protestant  faithful  sub- 
jects so  effectually  in  my  Letter  to  the  saideari, 
that  his  lordship  in  an  Epistle  to  the  Ueader 
which  he  after  add^d  to  his  Memoirs,  confessed 
liimself  and  the  Irish  confederates  the  rebels : 
'  And  that  all  the  water  in  the  sea  would  noi 
*  wash  that  rebellion  off  that  nation.' 

"  This  is  the  first  quarrel  I  ever  had  with 
any  man,  and  your  majesty  sees  how  it  is 
brought  upon  me,  and  cannot  but  believe  it  very 
unwelcome  to  me  from  one  who  hatii  so  many 
years  profess^  friendship  to  me.  But  that 
which  troubles  me  in  it  is*  that  it  is  pretended 
io  be  upon  account  of  my  failing  in  duty  to  his 
late  majesty  and  yourself,  whereas  if  I  can 
pretend  to  merit  any  thing,  it  is  for  exemplary 
and  considerable  faitbfuhiess  and  ser\iceto  you 
both.  ^ 

"  Sir,  That  I  may  not  trouble  you  with 
much  discourse,  I  have  reduced  the  vindica  • 
^on  of  my  innocence  to  writing,  which  I  present 
for  my  answer  to  the  duke  of  Ormond's  accusa- 
tion, and  to  which  I  shall  add  no  more  but  my  de- 
sire, That  though  the  duke  of  Ormond  nath 
thought  fit  to  attack  me  thus  causelessly,  all  the 
contention  hereafter  between  him  and  me  may 
be  who  shall  serve  3^our  majesty  best,  and  cost 
you  least."  •  *»     j        ' 

In  the  i^ext  place  att  the  papers  written  and 
.printed,  that  had  paned  between  the  duke  And 
the  Ix>rd  Privy  Seal,  were  read  as  they  lay  in 
oi-der,  and  botli  the  lords  discoursed  and  ben- 
died -the  matter  fully,  which  the  kii^  heard 
with  (neat  patienoe:  The  duke  of  Ormond 
notwithstanding  doing  right  to  the  Lord  Pnvy 
^^^9  as  to  acknowledge  that  none  had  been 
more  active  ao4  ingtnunental  in  1^  mi^ca^'s 
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happy  Restoration,  or  carried  it  no  with  moro 
success  in  great  dangers  and  difficoMes,  than 
his  lordship.  In  conclusion  the  duke  was  or- 
dered to  charge  the  Lord  Privy  Seal  by  pnr- 
ticulars  in  writing,  that  he  might  know  what  to 
answer,  generaitf  not  being  sufficient,  and  so 
that  business  was  left  at  that  time. 

Now  follows  the  Lord  Privy  Seal's  Answer 
to  the  duke  of  Ormonde  Representatioa  or 
Complaint  against  him. 

To  the  King's  most  Excellent  Miyesty. 

The  Earl  of  Anglesey,  Keeper  of  your  Ma- 
jesty's Privy  Seal,  (misled  by  an  ill  Pre- 
cedent admitted)  most  humbly  represents : 

That  having  this  18th  day  of  June,  received 
in  bed,  (where  he  had  continued  for  above  a 
month  last  past,  very  much  affiicted  with  the 
gout,  and  deprived  of  the  use  of  hands  and 
legs,  and  by  reason  of  pains  and  sicknesses 
getting  little  rest,  which  he  hath  reason  to  be- 
lieve was  well  known  to  the  duke  of  Onnond ;) 
your  majesty's  order  in  council  of  the  17th» 
with  a  oopy  of  the  Representation  of  the  sakL 
duke  annexed,  and  command  to  attend  yonr 
mfyesty  in  eouncil  on  Friday  next,  at  three 
o'clock  in  the  afternoon  at  WhiCehaH,  which  be 
resolves  by.  God's  blessing  to  do  if  he  shall  be 
in  a  capacity  of  health  and  strenjg^  to  be  car- 
ried thither,  without  peril  of  his  fUe  ;  which  he 
doth  not  believe  that  the  duke  himself  thinks, 
after  a  year  and  a  half  concerning  himsdf  in 
this  controversy,  is  to  be  adventured  to  gratify 
a  hasty  proposal,  upon  his  changing  his  way  of 
proceedmg. 

In  the  mean  time,  That  your  majesty  may  not 
be  under  the  least  prepossession  by  what  the 
duke  hath  represented  with  heat,  and  sharpness 
against  the  said  earl,  he  doth  hnmhly  ofler  to 
consideration,  that  though  the  duke  appear  be- 
fore your  majesty,  as  a  representer,  the  said 
earl  cannot  but  look  upon  him  as  a  petitioner, 
the  title  by  which  all  subjects  that  complain, 
address  to  your  majesty^  aiid  for  want  of  which 
he  hath  observed  many  suitors  rejected  with 
their  requests. 

And  tnerefore  yonr  mcgestr  is  desired  to  be 
informed  in  the  first  place  by  a  deduction,  of 
all  that  hath  passed  between  the  duke  and  the 
earl  in  this  aHair,  whieh  is  as  folk>welh : 

The  Book  complained  of  was  written  about 
two  years  ago  by  mere  accident  of  the  eari  of 
Castlehaven's  sending  his  printed  Memiors,  to 
the  earl  then  at  Blethington,  in  Oxfordahiie, 
where  having  read  the  same,  and  concaving 
the  En^h,  and  Protestants  to  be  mgnstly 
dealt  w^th  thefein>  and  the  Irish  foul  cause  pro- 
fessedly justified,  thou^  the  most  exeonbfe 
rebellion  that  erer  was  m  tliB  world  ;  the  eari 
could  not  digest  the  sam^  but  uponaboreokl 
memory  without  help  of  writings  or  notesy  im- 
mediately put  pen  to  papes,  and  the  8th  of  Joly 
wrotea  fetter  to  the  said'  evl  of  CasllehayeQ, 
which  he beUeves  his  lardship  hath  yel  toahew, 
though  when  it  appeared  afterwards  in  print, 
about  October  1680|  one  was  sent  to  hit  Ml* 
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ship  taking  notice  thereof,  and  asking' him  what 
he  bad  done  with  the  said  letter,  who  then  con  • 
fessed  he  bad  lent  it  to  a  friend,  but  he  would 
recover  it  ap^n.  The  letter  bein^  thus  printed, 
the  duke  ot  Orroond  had  soon  sight  of  it,  tor  in 
his  letter  to  the  earl  of  Anglesey  of  November 
the  12th,  1681,  he  takes  notice  tliat  he  had 
seen  it  a  ^ear  before,  and  writes  his  pleasure  of 
it  so  satirically,  that  the  said  earl  returned  his 
answer  of  the  7th  of  October  following,  which 
the  said  duke  takes  notice  of  in  his  said  repre- 
sentation, though  he  nerer  before  acknowledged 
the  rtK^pt  thereof,  nor  was  pleased  to  make 
any  reply  to  it,  though  it  gave  him  sufficient  oc- 
casion :  thns,  when  the  said  earl  expected  a 
reply,  things  stood  till  the  same  Complaint  made 
to  your  majesty,  which  he  humbly  submits 
whether  it  be  fit  to  be  received  or  procee<led 
upon  in  council ,  aiWr  so  open  a  litigation  thereof 
in  print,  wherein  the  said  duke  had  appealed  to 
the  people,  and  accused  the  earl  with  as  much 
Acrimony  as  it  was  possible  for  the  duke's  sharp 
pen  to  do,  it  being  as  the  said  eaii  conceives, 
below  the  di^ty  of  your  majestv  and  the 
hoard,  alter  the  duke  has  proceedecl  so  far  in  a 
private  quarrel  of  his  own  making,  without 
success,  (and  that  those  the  duke  had  ap- 
pealed to  seemed  g:enerally  satisfied  that  the 
earl  hail  fully  vindicated  himself  ftom  the  aa- 
^lersions  laid  upon  him  by  the  duke*s  said  letter) 
tor  your  majesty  to  be  addressed  to  so  late,  and 
in  a  cause  so  conduded ;  wherein  the  eaH  had 
justified  himself  in  the  method  the  duke  him- 
self led  him,  and  is  ready  to  proceed  tiirtherso 
to  do,  if  the  duke  shall  please  to  reply  in  main- 
tenance of  his  printed  cnai^. 

However  the  earl  not  knowing  what  course 
in  this  affair  will  be  purbued,  or  directed,  saitb 
that  he  doth  not  disown  the  Book  jnentioned  in 
the  duke's  representation,  so  far  as  he  hath  ac- 
knowledged tse  same  in  a  letter  written  by  him 
lo  the  said  duke. 

But  denies  that  m  the  same  book  or  letter, 
there  are  divers,  or  any  passages  and  expres- 
sions which  are  not  only  untrue,  but  reflecting 
in  a  high  degree  upon  his  late .  majesty's  go- 
vernment, and  particularly  in  relation  to  the  re- 
bellion and  war  in  Ireland,  and  to  the  several 
cessations  and  peaces  made  by  his,  and  vbnr 
jDM^ty's  authority  and  command,  which  the 
fiaoA  earl  hath  formerly  intimated  in  writing  to 
the  said  duke  in  answer  to  a  letter  of  his  in- 
sinuating the  same  thing,  and  urging  for  par- 
ticulars which  the  said  earl  could  never  yet 
obtain. 

The  said  earl  is  no  further  charged  with  ma- 
lieiously  oalamniating  and  aspersin|f  the  s^d 
duke,  and  insinuating  several  particulars  to 
thai  purpose,  butthe  passages  in  the  said  books 
of  Uiat  import  are  still  deserved,  and  not  thought 
fd  by  the  (aid  duke,  toJI>e  expressed  so  as  the 
£arl  may  know  what,  or  how  to  answer, 

And  the  said  earl  is  not  ignorant  that  mali- 
cious oahinmy  or  scandal  against  so  great  a 
pcoon  as  the  duke  of  Ormond,  is  severely  pu- 
pishable  by  law. 

YLkMt  to  say  mow  homii  the  said  earl 
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knows  not,  till  the  duke  gircs  more  dear  and 
particular  occasion. 

Whosoever  shall  take  notice  of  what  the  duke 
asserts  of  his  and  the  earl's  free  converse  and 
tiiendship  for  above  20  years,  and  (which  the 
earl  adds,  and  the  duke  cannot  Torgct)  the  real 
and  adventurous  friendship  which  ilie  carl  hath 
engagfed  in  with  and  i'ur  the  duke,  he  cannot 
but  wonder  as  others  do,  that  tliey  are  so  easily 
cancelled  aud  turned  into  rancour  and  ill 
/etums',  witliout  demonstrating  a  change  in 
the  earl,  which  may  satisiy  int^uiring  men  the 
duke  hath  a  cause. 

For  else  it  seems  wonderful  and  past  belief 
to  intelli&^ent  men,  that  the  earl,  who  professeth 
that  he  bears  malice  to  no  person  living-,  nor 
ever  had  quarrel  with  any  man,  that  counts  it 
his  great  mistbrUme  in  bis  old  age,  when  he' 
was  preparing*  to  go  to  his  grave  in  peace  and 
in  perfect  charity  with  all  men,  he  should  be 
attacked  by  one  who  hath  professed  friendship 
to  him  above  these  tii-enty  years,  and  as  ha 
finds  by  letters  and  otherwise  was  intimati>ly 
a  frienci  to  his  father  :  as  it  is  miraculous  to  tlie 
same  degree,  that  the  earl  in  his  circumstances 
should  willingly  be  drawn  into  controversy 
with  so  great  and  fortunate  a  man,  and  so  anci- 
ent a  friend  as  the  duke  of  Ormond. 

But  since  it  hath  been  the  duke*s  pleasnrt* 
or  humour  so  violently,  and  so  many  ways  to 
assault  the  earl,  he  must  not  take  it  ill  that  be 
cannot  bear  wounds  patiently,  and  w  ithout  just 
resentment. 

The  duke  complains  further,  that  in  the 
course  of  above  20  years  free  and  friendly  ac- 
quaintance and  con*espondence  with  him,  the 
earl  nerer  thought  fit  to  give  him  any  intima- 
tion of  his  intent  to  WTite  a  History  of  the  wars 
of  Ireland,  and  other  transactions  there. 

The  said  earl  cannot  recollect  with  certainty 
whether  he  did  or  no,  but  he  very  well  rcmem  • 
bereth  that  many  years  ago  he  acquainted  sir 
George  Lane  then  the  duke's  secretary,  and 
now  viscount  of  Lanesbormw  (and  who  told 
him  he  had  the  custody  of  all  tliednke's  papers 
and  writings  of  public  affairs)  with  his  intended 
History  of  Ireland,  who  promised  bim  the  as- 
sistance of  them,  out  he  could  never  yet  obtain 
any  from  him :  nor  from  the  duke  himself, 
since  he  made  a  free  offer  and  promise  of  them 
by  his  letter  of  the  12th  of  November,  threat- 
ening to  appeal  from  the  earl  as  a  partially  en- 
gaged, and  unfaithful  historian  if  he  accepted 
them  not,  he  beii^  as  he  wrote,  more  desiroua 
to  prevent  than  rectify  errors  and  mistakes. 
The  earl  having  this  noble  encouragement  firom 
so  great  a  person,  (and  who  was  to  make  m 
great  a  part  of  it)  to  proceed  in  his  History,  hy 
his  letter  of  tho  7th  of  October,  acknowledge4 
and  accepted  the  duke's  favour,  expecting  the 
perfortnance  thereof,  but  neyer  heard  since 
from  the  duke  tOl  by  bis  representation  to  your 
majesty,  wherein  he  seems  to  forget  or  retract 
all  that  had  passed,  thoagh  the  earl  had>giren 
him  all  the  assuranoe  a  man  of  honour  could 
do,  that  he  would  be  exactly  &ithful  and  im-< 
partial  in  the  History,  aad  liow  shews  that  be 
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is  unwUlbe  any  History  should  be  written  bv 
jthe  earl,  WDose  candor  and  impartifdity  be  will 
yet  aliow  to  be  but  pretended,  and  thretbre  pr6- 
poieth  that  your  majesty  will  prevent  the  credit 
which  they,  his  mat  place,  and  supposed 
Jcnowledge  (espeeiaiiy  in  the  afi^  of  Ireland) 
n»y  give  to  his  writings  in  these  and  future 
times,  never  considering  that  himself  hath 
greater  {daces.  Yet  tlie  eari  doth  not  appre- 
hend their  ffivin^  credit  to  any  thing  the  duke 
hath  or  shall  wnte  against  the  truth,  which  th^ 
earl  is  resolved  to  tie  himself  strictly  and  au- 
thentically to  if  he  be  suffered  to  go  on,  and 
not  discouraged  in  his  design  with  which  he 
intended  to  dose  his  labours  m  this  life,  for  the 
good  of  England,  and  the  safety  of  that  poor 
£ingdom  of  Ireland,  hamused  by  rebellions  and 
massacres,  and  which  must  expect  and  undergo 
^lo^e  (stillrprepariDg)  unless  prevented  by  wise 
councils  here,  upon  the  warnings  that  a  true 
piccount  of  former  times  and  faiUngs  may  give 
us. 

And  since  tibe  earl  hath  been  yereed  above 
40  years  in  public  affairs,  without  blemish  or 
dishonour,  and  iutends  by  your  majesty's  per- 
inission,  to  dedicate  his  History  to  yourself, 
which  sure  he  would  not  be  so  weak  as  to  offer 
if  any  thing  were  to  be  in  it  of  the  nature 
iheduke  presageth,  the  earl  therefore  hopes  the 
duke  may  at  least  trust  your  majesty's  wisdom 
with  the  |)ublishin^  of  what  you  shall  have  the 
perusal  of  if  you  judge  it  worth  your  reading 
before  it  go  to  the  press,  being  mtended  bo£ 
for  the  honour  of  the  late  king  and  of  your  ma- 
jesty, and  not  to  gratify  any  private  humour 
or  party,  or  to  diagtiise  or  cover  the  errors  or 
iQiacarriages  of  any  sulgect  whatsoever. 

As  to  the  duke's  reflection,  that  the  earl  chose 
rather  to  seek  for  information  from  the  earl  of 
Castlehaven  than  from  him,  the  contrary  doth 
appear  ever  since  the  earl  had  any  hopes  given 
bun  of  the  duke's  assistance,  with  such  authen- 
tic instruments  and  writings  as  may  contribute 
to  the  History,  which  the  earl  cannot  but  yet 
expect,  and  he  never  desired  other  informations 
from  the  said  earl  of  Castlehaven,  than  in  the 
miUtary  actions  wherein  the  dtdce  employed 
him  as  a  general,  and  never  thought  of  making 
other  use  of  them  than  as  they  concurr^ 
with,  cleared  and  confirmed  the  true  account 
the  earl  was  possessed  of  in  those  afiairs 
before. 

As  to  the  duke's  insinuating  (where  he  men- 
tions the  war  of  Ireland  and  other  transactions 
there,  wherein  they  had  both  a  great  part)  that 
they  were  of  opposite  parties,  since  he  aocoimts 
it  serviceable  to  his  design  of  aggravating  to 
the  utmost  against  the  earl,  the  occasion  is  wil- 
lingly embrace  to  give  your  miyesty  a  brief 
and  tae  information  of  Uie  part  the  earl  had 
both  in  Ireland  and  England,  in  the  Jato  on- 
bappytime. 

llie  eari  wits  (under  the  anthority  his  late 
najeaty  had  en'trdsted  both  houses  of  parlia- 
ment with,  for  ordering  and  governing  the  af- 
€un  in  Ireland,  after  the  horrid  i^lhon  begmk) 
iastnimcntal  there  to  pragorre  the  Brituih  and 


Protestant  interest,  countries  and  garrisons^ 
from  being  swallowed  up  by  Owen  Oneiil'a 
barbarous  army,  or  foUing  into  the  bkKidy  iiisli: 
lumds.  He  also  held  oorrespondenoe  with  and 
offered  assistance  to  di«  then  marquis  of  Or- 
mond,  to  preserve  the. English  and  save  the 
city  of  Dublin,  and  other  English  garrisons 
and  quarters  0«m  the  treacherous  Irish,  wlio 
broke  all  foith  with  the  marquis. 

He  hkewise  sent  to  the  marquis  the  late 
king's  mi^esty's  positive  prohibition  in  writing 
against  makmg  any  peace,  or  having  at  aQ 
further  dealing  with  the  Irish,  and  used  his 
roost  earnest  persuasions  herein,  foreseeing  it 
would  be  destructive  to  the  English,  and  mis  • 
chievous  to  the  late  king  ;  and  still  offered 
assistance  to  the  marquis  to  encourage  him  ia 
vigorous  opposing  the  Irish,  and  to  enable  him 
to  disappoint  their  treachery,  and  the  conae* 
quence  of  their  faith- brealunig. 

The  said  eari  after  the  peace  notwithstanding 
made  with  the  Irish  contiBderete  rebels,  and 
their  shameful  and  treacherous  breach  of  it, 
with  design  and  endeavour  to  surprize  the  mar- 
quis and  all  the  English  garrisons  in  LetDster, 
and  af^er  they  had  so  haikUed  their  bqsineeB  as 
to  get  the  oommissionenr  of  parliament,  (which 
were  arrived  at  Dublin  by  the  maiquiases  in- 
vitation, to  receive  theci^  of  DnUyi,  and  aU 
other  garrisons  and  streugths  under  his  com- 
mand, and  secure  them  against  the  Irish,  for 
which  end  they  had  broujght  foroes,  shij^ing, 
provisions,  and  ammunition  of  all  sorts  wiui 
them)  to  be  r^ected  and  sent  away  by  the 
marquis. 

He  upon  a  second  invitation  of  the  marqnis 
to  the  parliament,  (upon  the  Irish  rebeb  oon- 
tinued  breaches  and  treacheries)  went  again 
for  Ireland,  after  he  had  used  all  his  in- 
terest to  persuade  them  to  send  ajipain,  though 
they  were  very  unwilling,  and  it  was  mock 
opposed  by  reason  of  the  former  in 
disappointment. 

And  was  the  chief  employed  in 
from  the  parliament  w'ih  an  aimy  of  horse 
and  foot,  furnished  with  allthin^  neceawry 
to  deliver  the  marquis  and  English  ftom  Ihe 
Irish  treacheries  and  designs,  and  to  reoeive 
the  city  of  Dublin  and  csher  garriaens,  into 
the  parliament's  custody,  who  were  trosled, 
and  able  to  preserve  the -same  for  the  crown, 
if  we  coidd  |u;ree  upon  articles  for  that  pnr- 
pw,  which  by  the  Ueasing  of  God  the  earl 
did  to  the  marquis  and  the  late  lord  chanoeUor 
Eustace,  (whom  the  marquis  chiefly  tmstod 
therein)  to  their  great  satisfoction,  as  well  as 
his  own  and  the  Englidi  and  proteetante ;  and 
af)er  he  and  the  rest  of  the  commissHmers  had 
received  the  city  of  Dublin  and  other  garrisons 
and  oonveyed  the  marquis  with  the  honomr  doe 
to  his  quafi^,  to  the  sea-side  to  take  ahinnnp 
for  England,  as  the  artideB  gave  leave ;  an3 
had  i^nt  sometime  to  lay  the  foondationa 
which  alter  happily  sneeeeded,  for  the  total 
reduction  of  the  Irish,  and  breaking  tlittr 
cursed  confederacy  and  power  ^  treadisry, 
and  final  sabdoiiiig  tbba  to  tb«  crowii'«t'  Smg* 
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Umdy  witbf  the  forfeitare  of  all  their  estates,  for  lying  upon  him  to  publigh  any  Answer  to  the 
the  satisfiiction  of  adventurers  and  soldiers,  lord  pnyy  seal's  book  which  (without  deference 
and  the  vast  increase  of  the  revenue  of  the    or  respect  to  him)  would  be  necessary  in  vin* 

dication  of  truth,  and  the  said  earl  no  ways  ap-< 
nrehendingf  the  dint  of  such  an  answer ;  humv 
oly  beseecheth  your  majesty  that  the  duk« 
may  be  at  liberty  and  encourafi^ed  in  his  worthy 
design  for  vindication  of  truth  by  his  answer 
without  regard  to  the  earl,  who  is  ready  and 
willing  to  M  trampled  upon  for  the  truth's  sake, 
and  dreads  much  more  what  the  duke  may 
with  vain  hopes  whisper  or  insinuate  to  your 
majesty,  than  any  thing  he  can  or  shall  think 
fit  to  publish  for  that  end. 

The  earl,  though  he  acknowledgeth  your 
majesty's  favour  in  the  office  he  enjoys,  it  be- 
ing a  testimony  of  your  gracious  acceptance 
of  his  long,  faithful  and  unblemished  service ; 
yet  for  the  duke  (who  hath  partaken  more 
deeply  of  your  royal  bounty  and  favour  thaq 
any  other  subject  (to  say  no  more)  to  go  out 
of  his  way  after  he  had  deciphered  the  earl 
sufficiently  by  his  title  of  honour  and  name  of 
office,  to  mention  his  great  place  seems  to  be 
rather  in  undervaluing  than  with  intention  to 
allow  your  majesty's  poor  officer  what  his  pre- 
decessors, though  some  of  them  were  of  in* 
ferior  quality  to  his,  have  eiyoyed  without 
envy  or  scorn,  from  the  greatest  suljects. 

And  I  can  truly  say,  that  I  have  not  paid  mj 
debts  incurred  in  your  itiajesty's  service,  nor 

E  referred  my  many  children,  Qor  grown  rich 
y  my  service  and  great  place,  thous^h  my 
ancestors  and  I  have  received  titl^  of  nonour 
and  marks  of  favour  from  your  miyesty  and 
predecessors,  for  divers  generations. 
-  As  to  the  duke's  prt)po6al,  that  your  majesty 
will  be  pleased  to  appomt  a  committee  of  your 
privy  council,  to  look  over  the  Lord  Privy  Seal'e 
Book,  and  to  call  the  said  earl,  and  duke  of  Or« 
mond^  before  them,  and  to  report  to  your  Dm» 
jesty  how  reparation  ^may  be  made  to  ail  that 
aremjuredby.the  earl's  mistakes  and  eirorf 
in  his  said  Book  and  I^etter. 

The  earl  saith,  the  duke  seems  to  concave 
that  your  majesty  and  council  have  more  leisure 
than  the  earl  dares  presume,  and  l^e  earl  holies 
the  duke  may  oontenthimself  by  your  majes- 
ty's  favour  to  govern  one  kingdom  under  you, 
without  involving  this  in  his  concerns,  or  offer* 
ing  to  impose  his  dictates  upon  your  majesty 
and  council  of  England,  who  have  wisdom  to 
appoint  committees,  or  take  other  course  for 
bimness  (properly  before  them)  without  the 
direction  of  the  parties  concerned,  which  moit 
mett  in  modesty  forbear  to  give. 

And  though  the  duke  seems  in  great  haste 
to  have  mistakes  and  errors  fixed  upon  tiie 
earl,  he  on  the  contrary  fand  though  time  will 
shew  that  all  that  are  will  appear  to  be  on  the 
duke's,  part)  presumes  not  to  give  your  mi^esty 
trouble  nesem,  or  to  pursue  me  duke  for  whet^ 
is  common  to  mankind. 

And  he  conceives  it  an  employment  beloir 
3rour  majesty  and  council,  to  be  set  upon  an 
essay  to  find  matter  to  justify  what  the  duke 
hath  iiijunously  publisheil  agtmst  the  eeri. 


crown. 

The  earl  returned  for  England  as  he  had 
)eave  to  do,  before  he  went,  where  by  his  in- 
terest in  parliament  he  secured  to  the  marquis 
theldiOOO/.  &c.  agreed  by  the  articles  for  the 
surrender  of  Dublin,  &c*  to  be  paid  him,  though 
much  endeavour  was  used  by  the  lady  vis* 
countess  Moore  and  others^  upon  legal  pre- 
tences to  deprive  him  of  it ;  so  that  he  lost  not 
one  penny  of  it.  and  then  the  said  marquis 
thought  and  held  the  said  earl  his  real  friend, 
end  a  punctual  performer  of  public  faith. 

In  England  the  Earl's  part  was  as  followeth : 

To  preserve  the  church  in  its  legal  establish- 
ment to  the  last,  to  defend  the  king  and  the 
laws,  against  usurpation  and  arbitrary  govern- 
ment, to  adventure  his  estate  and  life  to  save  his 
from  execrable  murda*,  and  never  to  sit  still  till 
he  and  his  friends,  his  late  majesty's  and  your 
laithfti}  suljects,  had  compassed  your  majesty's 
happy  restoration,  with  the  apparent  and  im- 
minent hazard  of  their  lives,  whereof  the  said 
duke  had  vast  benefits  without  danger. 

Now  if  the  duke  will  giye  the  eiurl  infor- 
mation of  his  part,  as  an  opposite  party  in  the 
said  transactions,  he  promiseth  they  snail  not 
Want  their  due  place  and  regard  m  history, 
when  all  ddie  by  both  shall  be  truly  and  ex- 
actly recorded. 

The  earl  doth  not  know  what  the  duke 
means  hy  saying,  that  at  least  while  the  Lord 
Privy -S^  and  ne  have  the  honour  tO  be  of 
'}rour  majesty's  privv-council,  and  in  the  sta- 
tions they  are,  it  will  not  be  fit  for  him  to  pub- 
lish such  an  Answer  to  the  Lord  Privy-Seal's 
Book  and  Letter,  as  might  otherwise  be  neces- 
sary in  vindication  of  truth :  unless  he  would 
insinuate  it  fit  for  the  earl  to  be  displaced  to 
make  room  for  that  long  threatened  Answer, 
that  so  he  might  have  the  more  home  and  fuller 
stroke  at  tlie  earl  before  your  majesty,  when 
he  hath  endeavoured  but  cannot  hurt  him  be- 
fore your  people. 

And  it  appears  that  it  is  but  a  new  fancy  and 
consideration  taken  up  hy  the  duke,  for  when 
he  was  pleased  not  only  to  write  but  print  his 
virulent  Letter  of  the  12th  ofNovember,  against 
the  earl,  it  had  not  it  seems  affected  his  thoughts 
as  of  any  import,  and  this  also  shews,  that  it  is 
too  -late  ana  dishonourable  an  appeal  to  be 
made  to  your  majesty,  nftet  the  duke  hath 
done  it  without  success  in  print  to  the  people, 
and  would  never  in  probability  have  been  at- 
tempted, but  that  he  thinks  he  hath  arrived  in 
a  more  happy  conjuncture,  or  hath  entertained 
eomeg^unmesshopesof  fiivour  by  the  earl's 
depression,  which  he  will  never  in  the  least  ap- 
prehend from  AJust  master  that  he  hath  faith- 
fully served  so  long. 

Xnd  therefore  the  earl  conceiving  that  the 
duke  hath  already  in  print  charged  him  with 
all  he  hath  to  say,  ana  more  than  he  can  make 
gw»d;  and  there  be»^  an  oU^ti<ni  of  honour 
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ubich  course  being  bis  first  cbmcc,  be  may 
freely  pursue  if  be  please. 

As  to  tbe  duke»8  objection,  That  tbe  earl 
fiutb  tbe  cessations  and  peaces  were  destnic- 
tiTe  to  the  Englisb  and  Protestants,  bebchcres 
the  duke  will  not  say  tbe  carl  was  the  first  that 
•aid  so  by  above  SO  years,  for  it  bath  been 
printed  long  ago,  and  the  truth  of  history  and 
public  acts  will  cTince  it,  must  the  wl  only  be 
restrained  from  saying  what  he  tbmks,  and 
the  duke  knows  he  thought  near  40  yws  ago, 
and  endeavoured  to  prevent  as  much  as  he 
couM,  and  believes  he  can  make  good  that 
time  was  when  tbe  duke  was  much  of  me 


aameopimon.  •      ^ 

It  was  indeed  an  unbappmess  to  conclude 
cessations  and  peaces,  that  neither  the  Irish  nor 
English  were  satisfied  with,  and  my  uobappi- 
ness  is  not  small  to  be  tbe  only  Englishman 
reproached  for  an  opinion  they  generally  had, 
•nd  felt  by  sad  and  dismal  eflect«». 

If  the  earl  bath  dealt  more  plainly  with  the 
duke  than  his  nature,  averse  to  contention  fand 
who  hath  had  quarrels  with  none  in  the  whole 
course  of  his  life)  inclines  him  to,  he  hones 
youv  majesty  will  consider  that  to  be  taxed  of 
untruth  and  reflection  on  bis  late  majesty's 
honour  and  justice,  and  branded  as  a  malicious 
calumniator,  a  ckise  concealed  and  disguised 
enemy  to  your  majesty,  a  designer  of  mischief 
to  the'  duke  and  the  government,  and  one  who 
chose  the  most  effectual  conjuncture  for  those 
tbiuffs,  with  pretence  only  of  candour  and  im- 
'partiality,  are  provocations  unusual  and  not 
easily,  borne  by  persons  of  honour,  and  might 
tbe  better  have  been  forbom,  because  after  all 
this  loud  noise  and  crimfnal  charge,  the  duke 
himself  dwindles  it  into  bare  mistakes  and 
errors,  which  who  lives  that  is  not  guilty  of, 
«nd  the  earl  conceives,  is  a  task  very  improper 
to  be  laid  upon  your  majesty  to  examine, 
especially  in  cases  of  controversy  thereupon 
between  your  miyesty 's  subjects. 

Thus  the  earl  thought  he  bad  reason  first  to 
complam,  if  he  could  have  thought  it  decent  to 
trouole  your  majesty  with  .private  disputes 
(after  the  duke  had  scandalized  him  in  print, 
for  which  be  prays  and  hopes  repamtion)  in 
obedience  to  your  majesty's  order  Lath  repre- 
sented what  ne  conceived  expedient  upon  this 
occasion  wherewith  if  tbe  duke  be  not  satis- 
fied 

U  is  desirad  that  he  would  in  due  form  of 
law,  and  by  legal  and  certain  articles  charge 
*  the  said  earl  with  particulars,  to  which  he  may 
answer  by  advice  of  coun<al,  and  if  he  vindi- 
cates not  himself,  let  him  be  exposed  to  the 
ceDsure  of  this  present  age  and  posterity,  and 
incur  your  majes^'s  displeasure,  less  than 
which  cannot  be  aimed  at  by  the  duke,  who  to 
Mttisfy  his  unjust  and  caus^ess  animosihr, 
makes  use  of  nis  power  to  alienate  from  tne 
earl  your  miuesty's  fiivour,  good  opinion  and 
confidence,  after  above  23  years  fiuthftil  and 
diligent  service,  wherein  tne  said  earl  hath 
almost  worn  out  bis  strength  and  life,  without 
oonvictioa   of  aoy  Mure  or  tcansgresnon^ 
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which  surely  the  sud  duke  would  never  do 
(after  he  bad  privately  qoairelled  tbte  earl,  9tod 
exposed  him  the  worst  be  could  in  print,  and 
this  afiidr  htfving  taken  a  drcnit  of  almeat  two 
years)  unless  he  conceived  he  had  met  with 
some  extraordinary  juncture  to  bear  down  the 
earl,  nor  trouble  your  majesty  and  council, 
when  so  great  afiairs  are  before  them,  with 
such  private  concerns  and  complaints,  after  so 
long  a  run,  and  uring  dther  ways  unsuccesar^ 
fully,  to  vmdicate  himself  firom  what  vras  never 
intended  as  a  charge  against  him. 

I  conclude  praying  (as  I  have  heartily  endea- 
voured) for  the  glory  and  prosperity  of  yoaf 
majesty's  government,  to  be  equal  to  the 
greatest  of  your  royal  predecessors,  wishing 
your  majesty  many  such  subjects  as  I  have 
been  and  am,  whom  tbe  duke  of  Ormondaecma 
so  earnest  to  rid  your  majesty  of;  or  leare 
under  a  black  character,  and  miarepresent^on 
in  your  service  which  he  shall  never  be  able  to 
compass.  Akolksey, 


At  the  Court  at  White-Hall,  this  13th  day 
of  July,  1689.— By  the  King's  Mnot  Ex- 
cellent  Majes^,  and  the  Lords  of  his  Ma- 
jesty's most  ETonourable  Privy-Council. 

Upon  readmg  this  day  at  the  board,  a  Paper 
delivered  in  by  bis  grace  the  duke  of  Ormond. 
His  majesty  m  council  was  pleased  to  order. 
That  a  copy  of  the  said  Paper  hf  sent  to  the 
right  hon.  the  earl  of  Anglesey,  ford  keeper  of 
the  privy*8eal,  (which  is  accordingly  hereunto 
annexed)  who  is  to  return  an  Answer  there- 
unto, to  bis  majesty  in  council  upon  Thursday 
tbe  20th  instant,  at  Hampton  court,  at  9  in  tho 
morning.  Phil.  Ix)td* 

I.  The  cessations  and  peaces  dishoDOurafale 
to  the  crowii  of  England,  p.  37. 

II.  Of  advantage  only  to  the  Irish,  ibid. 

III.  Destructive  to  the  Engliflh  Protestants 
ibid. 

IV.  That  therefore  tbe  lords  justices  and 
council,  were  from*  the  beginning^ averse  to 

them,  p.  60. 

y.  That  forthe  same  reasons  the  chief,  and 
most  of  the  English  nobility  in  Ireland,  and  the 
generality  of  the  Englisb,  Scotch  and  Irish 
Protestants,  of  ^l  quahties  and  degrees,  sooner 
or  later  opposed  both  tbe  cessations  and  peaces, 

p.  65. 

VI.  That  amongst  them  vvere  fi^und  the 
earls  of  Kildare,Thomond,  &c.  ibid. 

VII.  And  that  the  two  first  peaces  were 
agliinst  law,  and  several  acts  of  parliament  in 
botii  kingdoms,  p.  64. 

The  council  not  ntting  the  SOfh  of  July, 
though  the  Lord  Privy  Sal  who  recdred  the 
13th,  tbe  particular  charges  of  the  duke  of 
Ormond  against  him  then  delivered  in,  an- 
swered them  the  Utb,  yet  gave  not  m  his  ail- 
swer  till  the  next  council  held  at  Hamntpn- 
court  the  37th  of  July,  yfUch  was  aa  fbllov* 
eth: 
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July  14th,  \em. 

Tbe  Answer  of  Arthur  Earl  of  Ancrlesev,  Lord 
Privy  Seal,  to  the  Paper  delivered  by  ^e 
Doles  of  Ormond  ml  Coonoil,  July  13, 
168S,  as  a  Chaige  of  Purticvlan  against 


him. 

Savinfi^  sdU  the  bencBt  of  bis  former  Answer 
delivered  in  tbe  23d  of  June,  and  what  was 
then  done  at  council,  the  said  carl  further 
saith  : 

That  It  i«  to  be  considered  that  all  the  said 
particulars  were  passages  in  a  private  letter  to 
a  friend,  not  desienod  for  public  view.  That 
the  earl  of  Castlebaven  to  whom  it  was  wnritten 
beinif  convinced  thereby,  as  appears  by  a  se- 
condepistie  to  the  reader  added  to  his  Memoirs, 
wherein  he  saith  that  his  acting  as  a  confede- 
rate catholic  was  in  plain  English  as  a  r^»el, 
Hhat  he  doth  not  excuse  the  rebellion,  for  all 
the  water  of  tlie  sea  cannot  wash  it  off  that 
nation,  it  having  been  begun  most  bloodily  on 
the  BngliBh  in  that  kingdom,  in  a  time  of  a  set- 
tled peace,  without  the  least  occasion  jnveo.  A 
noble  and  remarkable  confession  of  one  who 
had  been  lonr  of  the  supreme  council  of  the 
confederate  vish.  And  which  makes  it  the 
more  wonderful,  that  the  duke  of  Ormond 
should  be  80  severe  a  censor  on  a  Letter  which 
had  so  good  an  effect  on  him  it  was  written 
to. 

In  the  next  place  the  said  earl  saith.  That 
flince  the  duke  of  Onnond  thon^t  it  fit  to  con- 
oam  himself  in  a  Letternot  written  to  him,  he 
•honld  have  been  so  impartial  as  to  have  taken 
notioe  of  this  passage  therein,  p.  61, '  Your  lord- 
ship having  been  privy  to  all  the  cabals  and 
secret  cotmcils  against  the  English  and  Pro- 
testants, will  I  hbfe  if  you  find  anjr  thing 
written  by  me,  questionable  or  donbtftil  in  your 
opinion,  favour  me  writh  your  severest  reflec- 
tions thereupon,  for  as  I  desire  nothing  but 
exact  truth  wherever  it  li^t,  so  if  by  any  in- 
advertency or  want  of  full  mtbrmation,  I  should 
err  or  come  short  in  the  least,  your  lordship 
ahall  find  me  ready  to  retract  or  supply,  but 
never  to  persist  in  it,'  whereby  it  appears,  that 
the  earl  of  Anglesey  had  no  intention  to  injure 
anyman,  as  he  b  not  conscious  he  hath. 

These  things  premised,  the  said  earl  gives 
ibis  short  answer  or  rather  justification  to  the 
said  particular  charges. 

First,  to  that  marked.  No.  1,  3,  3,  which 
are  all  but  one  clause  in  the  letter,  p.  27,  viz. 
that  the  cessations  and  peaces  were  of  advan- 
tage only  to  the  Irish,  and  highly  dishonour- 
able to  the  crovm  of  England,  and  destructive 
to  the  English  and  Protestants. 

Anwer,  The  said  earl  passing  by  the!  rish  and 
Papists,  being  the  chief  promoters  of  them,  the 
Engiish  and  Protestants  sent  agents  to  Oxford, 
purposely  to  oppose  and  divert  the  influence 
thereof,  and  to  hinder  agreements  vrith  the 
Irish,  which  they  foresaw  would  be  destruc- 
tive to  the  English  and  Protestants,  the  whole 
passages  of  the  proceedings  hereiD,  werepub« 
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)  liahed  in  1644,  in  a  book,  intitled  *<  The  False 
and  Scandalous  Remonstrance  of  the  Inhumau 
and  Bkwdy  Rebels  of  Ireland,  together  wiUi 
an.  Answer  thereunto  on  behalf  of  the  Protes- 
tants of  Ireland  ;'*  the  pmisal  wbeieof  will 
fViily  justify  the  earl  in  what  he  bath  written, 
besides  the  two  houses  of  parliament,  their 
declarations  and  reasons  against  both  cessations 
and  peaces :  bfit  to  put  it  past  dispute,  the  earl 
refers  to  his  nu|jestv's  declaration,  and  tbe  act 
for  the  settlement  of  Irehnd,  in  which  tbe  duke 
of  Ormond  himself  had  a  great  hand,  and  gave 
the  royal  assent,  p.  10,  &e. 

By  which  his  miyesty  that  now  is  in  fbll 
parluunent  declares,  that  his  royal  father  had 
been  forced  to  the  cessation  and  peace  which 
he  had  made  with  the  Irish,  and  that,  he  was 
thereby  compelled  to  ^ve  them  a  full  pvdon, 
in  the  same  act  his  mtyesty  also  declares,  that 
he  himself  was  necessitate  to  make  the  second 
I>eace  with  the  Irish  upon  difficult  condi- 
tions. 

If  all  this  do  not  prove  tbe  oessatioiis  awl 
peaces  dishonourable  to  the  crown  of  England, 
of  advantage  only  to  the  Irish  and  destrudiTe 
to  the  English  and  Protestants,  1  submit  to 
judfirment. 

And  wfa  V  else  were  the  peaces  upon  hearing 
all  parties  laid  aside,  and  the  Iri^  their  estatee 
divided  among  the  English  P 

2rf  Charge, — That  therefore  the  lords  jus- 
tices and  council  were  from  the  banning 
averse  to  them,  page  60. 

Ajuwer.-^To  prove  that  the  justices  and 
council  were  from  the  beginning  averse  to  the 
cessations  and  peaces,  I  refer  to  their  many 
letters,  which  I  nave  ready  to  produce,  in  some 
whereof  the  duke  of  Ormond,  then  earl,  joined, 
by  which  they  declare  the  h'orridness  and  uni- 
versality of  the  rebellion,  and  the  design  of  the 
Irish  to  extirpate  the  English,  and  to  cast  off 
the  English  government,  and  that  there  was 
no  way  of  recovering  that  kingdom  to  the 
crown  of  Eng^tand,  but  by  a  vigorous  and  total 
reducing  them  to  obedience. 

But  when  other  councils  were  taken  up,  one 
of  the^  lords  justices,  and  divers  of  the  chief 
officers  and  counsellors  of  greatest  experience 
in  that  kingdom,  and  who  b«st  understood  how 
to  deal  with  that  people,  were  displaced,  afid 
affairs  nut  into  other  hands ;  the  grounds  and 
proceedings  and  success  whereof,  the  duke  of 
Ormond  can  better  relate  than  I. 

3(/  Charge, — Concerning  the  Protestants  of 
all  decrees  sooner  or  later  opposing  both  the 
cessations  and  peaces,  'and  the  nobmty  named 
that  did  so,  p.  t5. 

Answer. — ^This  is  matter  of  fact  unquestiona- 
ble, and  without  which  and  their  subduing  tbe 
Irish  to  the  crown  of  England  (who  were  shel- 
tered and  protected  by  the  cessations  ai^ 
peaces)  their  estates  could  never  have  been 
granted  to  the  English  and  Protestants  as  they 
are,  if  there  were  any  mistake  in  the  enumera- 
tion of  tbe  nobility,  (which  is  possible)  tb« 
letter  being  written  by  memory  and  far  frdoi 
boo)(s  and  papers,  it  will  not  be  greet  4V 

3T 
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The  ]0t4  prify-teal  emrtannny  MUi^Mne  iD 
of  the  gout,  and  fimUng  himseli' pc^adged  bj 
the  Lords  the  said  27th  day  ef  July,. Ai^.  Snd, 
wrote  the  foUowinff  Letter  .to  hia  u^^taiy^  and 
sent  it  mck»ed  to  Uielord  president  to  lie  pse- 
■ented,  which  was  done  accordingly. 
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terial,  and  is  easily  ameodaUe  without  Taiying    about  a  book  published,  mtided,  «  His  lord- 
the  case.  ^^"P^  Memoirs,"  couceming  the  late  wars 

Atk   CAorgtf.— That  the  two   first  peaces  •  Ireland, 
were  against  law,  and  several  acts  of  parlia* 
ment  in  both  kingdoms,  p.  64. 

uln«»cr.— They  are  not  only  against  the 
whole  scope  of  the  laws  in  Ireland  and  Eng- 
land, for  estaUishing  the  Protestant  Religion 
and  suppression  of  popery,  but  against  these 
particiuar  acts  of  parliament,  viz.  S  £liz.  c.  1, 
S,  u  Ireland  and  28  H.  8,  c.  13,  &c.  And  in 
Englaod  the  statutes  of  the  17  Car.  1,  c.  84, 
35,  36,  37,  in  one  of  which  it  is  provided,  that 
all  pardons  granted  to  any  of  the  rebels  of  Ire- 
land, without  assent  of  parliament  shall  be 
Toid,  and  yet  by  the.  cessations  they  were  re- 
prieved, and  by  both  the  peaces  fully  par- 
doned. 

AjmI  iu  the  same  art,  it  is  also  enacted,  that 
whoaoeyer  abail  make  any  promise  or  agree- 
ment to  introduce  or  bring  unto  the  realm  of 
Ireland  -the  authority  of  tbe  see  of  Ronne  in 
any  case  whatsoever,  or  to  defend  or  maintain 
the  same,  shall  forfeit  all  his  lands,  tenements 
and  hereditaments,  goods  and  chattels. 

After  some  debate  of  the  said  Charges  and 
Answers  at  council,  the  lords  concerned  bein^ 
withdrawn,  this  resolution  passed  by  the  lords 
on  tbe  Lord  Privy -Segal's  I^^tter  to  the  earl  of 
Castleharen  (viz.)  That  it  was  a  scandalous 
Ubel  against  his  late  majesty ,  against  his  now 
mi^jesty,  ahd  against  the  government :  but  no 
particular  clauses  were  mentioned  to  ground 
tbat'eensure  upon,  and  when  the  parties  were 
caOui  in  again,  the  lord  ohanceuor  only  told 
the  Lord  Priv^ -Seal,  that  the  king  conceived 
him  faulty  in  tlie  chiuse,  n.  32.  of  the  said  Let- 
ter to  the  earl  of,  Castlehaven,  wherein  the 
committees  of  the  parliament  of  Ireland  were 
mentioned,  as  having  been  in  at  the  intrigues 
of  the  popish  faction  at  court,  but  that  the  coun- 
cil haa  appointed  his  lordship  to  be  heard  next 
council  day  August  Sd,  when  he  was  to  pro- 
duce the  vouchers  mentioned  in  his  answer,  as 
appears,  by  the  order  following. 

At  the  court  at  Hampton-court,  tliis  27th  day 
of  July,  1682. 

By  the  Kinfi^'s  Most  Excellent  Majesty,  and 
die  Lords  of  his  Majesty's  most  Honour- 
able Privy-Council. 
It  was  this  day  ordered  by  his  majesty  in 
council,  that  the  right  honourable  the  earl  of 
Anglesey,  lord  privy-seal,  do  on  Thursday  next, 
being  the  3rd  of  August,  produce  to  his  majesty 
in  Council,  ap^in^  at  Hampton -court,  at 
nine  in  themonung,  the  vouchers  mentioned  by 
,  his  lordship  in  his  answer  this  day  read  at  the 
'  hoard  to  the  Paper  delivered  in  the  13th  instant 
by  his  grace  the  duke  of  Ormond. 

Phi.  Loyd. 

It  was  this- day  ordered  by  his  nrmesty  in 

eooncil,  tiiat  tiie  right  hon.  toe  earl  of'^Caatle* 

haven  do  attend  this   board   on  Thursday 

the  3nl  of  August  next  at  nine  in  the  morning 

-«t  the  councO  chaiaher  at  Hpmpton  court. 


"  May  it  [dease  your  tnajesty ; 
"  Having  received  your  majes^'s  orAor  in 
council  of  me  27th  of  July,  to  produce  the  Srd 
of  August  next,  at  Hampton-court,  to  your 
miyesty  in  council,  the  vouchers  tneutioiieu  by 
me  in  my  answer  to  the  paper  delivered,  in  the 
14tli  instant  by  the  duke  of  Ormond,  and  the 
increase  of  mv  lit  of  the  gout,  ocoasiooed  by 
my  last  attenilance  incapacitating  me  peraon- 
iJly  to  obey  the  said  order,  I  hold  it  my  duty  to 
yield  the  obedience  I  am  able  by  this  humble 
address  to  your  majesty. 

"  I  find  by  the  entry  of  the  last  couneQ  day» 
proceedings,  that  beyond  what  the  lord  chan- 
cellor declared  to  me,  at  the  board,  of  your  ma- 
jesty's judgment  of  a  clause,  in  the  SSnd  Mge 
of  my  Letter  to  the.earl  of  Castlehaven,  whieli 
was  not  so  much  as  mentioned  in  the  duke  of 
Ormond's  Said  Paper ;  A  resolve  passed  1^  the 
council  on  that  Letter,  to  this  effect ;  That  it 
was  a  scandalous  libel  against  your  majes^'s 
royal  &ther,agahist  your  majefliy,  and  against 
the  government,  but  I  find  no  clauses,  whereoD 
such  judgment  is^grounded,  your  muesty  may 
imatfme  with  what  amaaeroent,  as  weft  as  trou- 
ble this  came  to  my  knowledge,  1  ahoidd  wtth 
less  coDcem  have  seen  a  dagger  at  my  old  fiith- 
iul  heart,  than  to  have  received  the  wound  I 
have  fit)ui  your  royal  hand,  af)Ser  93  yean 
faithful  and'diligent  service  under  great  tmsH. 

«  1  do  not  know,  by  what  ri^t  or  aatho- 
rity  the  council  table,  who  are  luniled  by  the 
laws  in  their  jurisdicdon,  take  upon  them  tbe 
trial  of  a  peer  for  pretended  libettmg,  though  I 
shall  be  ^d  to  see  their  seal  against  resd  nbel- 
ling,  %vhich  is  tbe  dangerous  and  oountenaiicsd 
sin  of  tiie  age. 

''  I  am  supported  at  present  under  my  vui- 
fortune  in  this,  that  your  majestr,  who  badi 
soofiten  declared  to  your  people,  that  you  wiQ 
govern  aeoonling  to  law,  will  not  deny  your 
old  servant  a  fair  and  legal  trial,  in  aome  one  of 
your  courts  of  justice,  upon  the  points,  whereof 
the  ddce  of  Omond  hath  accused  me,  befors 
they  take  any  impression  on  your  mi^es^^  to 
my  prejudice  *,  and  then,  I  no  ways  doubt/by  a 
due  administration  of  the  laws,  I  sluinbvjnron 
lefi^ly  impannelled  and  untamperea  vritb, 
which  is  tbe  right  of  every  subject,  be  repre- 
sented to  your  majesty  in  this  afiair,  under 
a  cluuracter  more  suitable  to  that  onblemished 
reputation  and  honour,  with  which,  I  am  ar- 
rived at  old  age.  Bat  if  ^e  duke  of  Ormond 
upon  hia  prosecuti^  of  me,  before  those  judges 
who  ha^e  power  to  hear  and  determis^e,  wsll 
by  ivpplying  his  defect  of  proof  in  council 
eoqvict  me  for  a  libaUer,  in  any  one  point  of  Ma 
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charge,  I  shall  not  only  dkserve  your  muestj's 
cenaiure,  bat  the  utmost  severity  of  the  law  in 
my  fwimehmeat,  which  may  gratify  the  am- 
bition  of  aome  who  pramotey  and  wait  for  my 
supplanting. 

^  The  Qnk3r  passage  that  I  y^  know  of, 
which  vous  majesty  seems  to  tale  oflfence  at, 
being  that  io  page  the  SSnd.  pf  the  Irish  com- 
mittees, being  in  at  the  intngne  of  the  popish 
faction  at  court,  <Scc.  since  it  was  suddenly  and 
unexpectedly  urged  against  me  at  couacU,  not 
being  one  ot  the  particulars,  I  was  ordered  to 
answer  that  day,  1  could  then  only  answer  what 
occurred  to  me  on  that  surprise,  withdut  so 
much  as  my  reading  the  chiuse,  tiz.  that  first, 
negatively,  by  those  words  was  not  meant  his 
late  m^esty  or  his  council,  but  the  popish  fac- 
tion then  Imnnting  the  court,  lUke  locusts  against 
the  laws,  which  prohibit  their  approach  to  it, 
and  as  many  as  unll  be  owned  then  papists  at 
court,  and  were  capable  of  intriguing;  1  do  not 
soniple  to  say,  I  intended  them,  and  such  there 
were  of  my  knowledge  at  that  time,  who  may 
he  justly  suspected,  to  have  laid  the  design  of 
nil  the  calamities  of  this  kingdom  and  Ireland 
that  ensued. 

*'  And  as  long  as  any  such  shall  dare  to 
come  to  court,  and  by  their  Auction  spread  libels 
to  the  scandal  ofalllegil  proceedings,  and  the 
exasperating  your  people  daily  in  afiront,  of 
the  wise  provision  the  laws  of  the  land  have 
mads  against  them,  neither  yourmiyes^  nor 
your  kimgdoms  can  be  safe,  but  the  seeds  of 
sedition  >vill  grow  up  to  confusion. 

^^  And  Ibr  your  majerty^s  further  satisfaction, 
ef  mnr  harmless  intention  in  that  expression, 
now  I  have  perused  it  at  leisure,  I  find  that  in 
that  daase,  I  assert  nothing  positively,  but  when 
with  di^imcnre  particles  I  had  mentioned 
divm  nartjcnlars,  which  were  in  that  juncture 
theieumm  and  discovrse  of  times,  and  even 
the  boast  or  the  Irish  themselves. 

'*  i  condude,  that  I  would  not  take  upon  me 
to  detennine  anything,  but  that  soon  alter  the 
•aid  committees  return  for  Ireland  brake  out 
that  execrable  and  unparalleled  rebdlion  of  the 

*'  By  this  time  your  mi^es^  and  the  ooun- 
taX  wiH,  I.hope,  see  cause  to  thmk,  that  a  sum- 
mons for  me  to  produce  vouchers  after  they 
have  given  so  terrible  a  judgment  against  me 
c»mes  too  late,  and  that  if  I  w^re  in  a  condition 
to  attend  at  the  day  appointed,  it -would  be  no 
contempt  to  decline  making  of  further  defence 
before  the  lords,  who  have  prejudged  me,  and 
condemned  me  as  guilty,  bmie  the  hearing  of 
the  cause  be  conclude<C  which  I  hope  no  other 
court  win  do,  and  was  never  that  1  know  done 
by  them  til}  now  in  my  case,  nor  do  I  bear, 
tnat  the  duke  of  Ormond  is  censured  for  the 
•candaloor  panmhlet,  which  he  owned  at  coun- 
cil, to  h|ite  published  against  me,  whereof  I , 
complained :  I  most  therefore  hope,  that  what  I 
have  delivered  in  coundt  alrdUy,  will  be  better 
•ndmore  inyartially  considered,  without  my 
fithu^your  nMy^aty  fiirther  trouble  therem. 

"  imna  I  have  spent  the  best  of  my  days  in 


your  Service  without  reproach,  so  I  hope  still 
to  stand  justified  to  all  the  worid,  what  1  resolve^ 
whilst  I  live  to  be,  your  Majesty^s  most  obe- 
dient and  most  frithful  devoted  subject  and 
servant,  Angleset." 

Lcmdon^  Aug.  3d,  1683, 

The  said  Letter  was  read  at  council  August 
Srd,  but  nothing  appears  entered  to  be  done 
^reupon,  but  the  eari  of  C'astlehaven  was  call* 
ed  in  several  times  and  qui^tioned,  about  hiS' 
printed  Memoirs  answereo  by  the  earlof  Angle* 
sey  lord  privy  seal,  which  he  acknowied^^  to 
be  his,  and  in  conclusion  his  book  was  by  his' 
nuyesty  and  coundl,  judged  to  be  a  scandaloua 
libd  against  the  government,but  no  further  pro- 
ceeding was  hud  against  his  lordship. 

But  August  the  9th,  ld8S,  the  following  war- 
rant of  the  king,  was  brought  by  Sir  liond 
Jenkins  secretary  of  state,  to  the  Lord  Privy* 
Seal  in  the  eveoing,  being  then  at  his  lordship'n 
house  in  Drury-lane. 

To  our  Ryht  Trusty,  and  Right  well  beloved 
Cousin  and  Counsdior,  Arthur  Eari  of 
Anglesey,  Keeper  of  our  Privy  Seal. 

Our  wfU  and  pleasure  is,  that  immediately 
upon  sight  hereof  you  deliver  up  our  privy 
seal,  appointed  by  our  letters  patents,  to  remain 
during  our  pleasure  in  your  custody,  into  the 
hands  of  our  right  trusty,  and  well  beloved 
counsellor  sir  Liond  Jenkins,  knight,  our  prin- 
dpal  secretary  of  state,  and  for  so  doing,  this 
shall  be  your  warrant.  Given  at  our  court  9k 
Windsor  the  8th  day  of  August,  1683,  in  th« 
34tli  year  of  ourreigDf.  By  his  miyesty's  com- 
mand, CONWAT. 

What  passed  between  the  Lord  Privy  Sealy 
and  Mr.  Secretary  appears  not,  further,  than 
what  follows  under  the.  said  Secretanr's  hand 
and  seal,  but  it  is  said  the  Lord  Privy  Seal  with 
his  duty  to  the  kihg,  desired  the  secretary 
(which  he  promised)  to  let  his  majesty  know 
that  at  the  signifi<iation  of  hb  majesty 's  pleasure 
he  ddiTered  the  seal  more  joytuUy  than  ever 
he  recdved  it. 

Anglbsey-House,  Au£»  9, 1682. 

In  pursuance  of  his  majesty's  Warrant  bear- 
ing date  yesterday,  bdng  the  8th  day  of  this 
present  month  of  August,  which  warrant  was 
in  these  words,  viz. 

C.  R.  Our  wilt  and  pleasure  is,  that  imme. 
diately  upon  sight  hereof  you  deliver  up  our 
privy- seat,  appointed  by  our  letters  patents, 
to  remain  during  our  pleasure  in  your  custody, 
into  the  hands  of  our  right  trusty  and  well  be- 
loved counsellor.  Sir  Leoltne  Jenkins,  kni^t 
our  prindpal  secretaty  of  state,  and  for  so  domg 
this  shall  be  your  warrant.  Given  at  our  court  at 
Windsor  the  8th  day  of  August,  1682.  In  the 
34th  year  of  our  reign.  By  nis  majesty's  com- 
mand, (:;oNWAT, 

To  our  right  trusty  and  right  well  bdoved 
cousin  and  counsdior  Arthur  earl  of 
Anglesey,  Keeper  of  our  Privy-SeaL 
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'  The  right  honoarable  the  said  earl  of  An- 
^esey,  deliyered  into  my  bands  his  nuyesh^'s 
privy-seal,  sealed  up  with  his  lordships  seal  at 
amis,  being  put  into  the  pune,  given  by  his 
majesty  far  carrying  the  said  privy  seal,  which 
aaid  privy-seal.  I  received  at  eight  o'clock 
in  the  evening  of  the  said  9tli  of  August, 
Witness  my  hand  and  seal,         L.  Jenkins. 

FINIS.  Now  to  shew,  tliat  Dr.  Morley 
the  learned  bishop  of  Winchester,  is  of  the  same 
iipinton  with  the  earl  of  Anglesey,  for  the  keep- 
ing out  of  popery,  now  it  seems  to  be  flow- 
ing ia  upon  us,  it  hath  been  thought  fit,  to  fill 
up  this  last  sheet  with  the  following  letter  of  the 
said  bishop,  written  to  the  said  earl  above  ten 
years  ago,  when  the  papists  warmly  set  upon 
their  design  to  introduce  popery,  and  many 
years  before  their  desperate  plot  since  disco- 
vered (for  which  so  many  have  suflered  by 
like  hand  of  justice)  was  ripe  for  execution. 

Which  Letter  was  received  by  the  said  earl 
from  the  said  bishop,  July  the  9th,  1672,  by 
the  hands  of  the  lord  Combury,  now  earl  of 
Clarendon. 

'*  My  Lord  ;  Yours  by  my  lord  of  Combury, 
I  received  this  morning  from  his  own  bands, 
and  this  is  to  return  you  miy  humble  thanks, 
for  the  tavouraUe  opinion  onne  you  are  pleased 
to  express  in  it,  which  as  to  the  zeal }  have  for 
the  Protestant  religion,  I  hope  I  may  without 
vanity  own  to  be  true,  but  must  acknowledge 
I  want  these  abilities  to.  defend  it,  which  you 
seem  to  think  I  have,  but  thanks  be  to  God, 
our  church  wants  not  those  that  have,  and  can 
and  will  answer  all  that  hath  been,  or  is,  or 
<;an  be  objected  against  her,  or  any  of  the  doc- 
trines, which  in  opposition  to  the  church  of 
Rome  are  professed  by  her ;  nether  do  I  know 
iiUy  one  book  or  any  one  argument,  (worth'the 
taking  notice  of)  written  or  urged  by  arty  Ro- 
manist, for  them  or  against  us,  in  any  material 
pomt  of  difierence  l^twixt  us,  that  hath  not 
oeen  clearly  and  fully  answered  over  and  over 
again,  by  some  or  other  of  our  own  church  of 
Eingland,  to  say  nothing  of  those  eminently 
learned  aad  pious  divines  of  the  other  reformed 
protestant  churches  beyond  the  seas;  so  that 
to  ans^ver  every  impertinent  pamphlet  that 
comes  forth,  which  hath  nothing  but  what  hath 
been  so  of^  answered  before  in  it,  is  but  *  ac- 
tum agere  et  stultes  labor  ineptiarum,'  and  there- 
fore the  wise  man  that  bids  us,  forbids  us  too ; 
to  answer  a  fool  in  his  folly,  his  meaning  is,  that 
after  Me  have  answered  him  once,  we  should  an- 
swer him  no  more,  especially  such  kind  of  fools, 
*  quos  non  persuaaebis  etiamsi  persuaseris.' 
and  such  are  all  those  who  contend  for  interest 
and  not  for  truth :  Demetrius  will  hold  his  con- 
clusion, that  Diana  is  a  goddess,  as  lonor  as  he 
hath  nothing  to  live  by,  but  the  making  of 
shrines,  but  is  there  then  nothing  to  beaone 


«hall  we  a  convenient  time  for  it,  batitiriU  not 


be  done,  when  it  is  dime  by  writing,  or 
ing  of  books,  pro  and  con,  of  which  there  will 
never  be  an  end.  Buthowisittobedanetbeii? 
I  answer, '  viderent  iUi  qui  ad  davam  sedeiit,' 
let  them  look  to  it,  who  sit  at  the  helm.  I  ftm 
ready  to  obey,  whatsoever  1  shall  be  command- 
ed to  that  purpose,  as  ftr  as  my  oonacienGe 
will  permit,*  and  I  thank  Goi  I  have  done  ao 
both  formeriy,  and  in  my  late  visjtatmn  of  my 
whole  diocess,  which  perhajw  vou  mayJiove 
heard  of,  little  to  my  credit  if  the  paeado-ca- 
tholics  have  informed  yon  of  it,  but  I  cnre  not 
what  they  or  any  other  heretics,  or  schismatics 
do,  or  can  say  or  me ;  as  long  as  I  do  tliat  and 
no  more  dian  what  my  duty  to  God  and  the 
king,  and  the  place  I  hold  in  the  chnrch 

quires  of  me.t 

"  Vou  know  what  I  was  for  in  the  late  sessi 
of  pariiament,  (I  mean  not  a  comprehension,) 
but  a  coalition  or  incorporation  of  the  presby- 
terian  party,  into  the  church  as  it  is  by  law 
established,  and  I  am  still  bf  the  same  opmion, 
that  it  is  the  one  only  effectual  expedient,  to 
hinder  the  erowth  of  popery,  and  to  secure  both 
parties,  ana  1  am  very  confident,  that  there  are 
no  presby  terians  in  the  world  (the  Scotck  only 
excepted)  that  would  not  conform  to  all  that 
is  required  by  our  church,  especiatty  in  such  a 

*  Sir  John  Dabrymple  (First  Appendix  t» 
Memoirs  of  Great  Britain  and  Irebad,  S89), 
informs  us,  tbit,  lord  Dartmouth's  maaaseript 
notes  on  Bum^  contain  the  fhiiowiag  pas- 
sage: 

«<  P.  590,  Not  long  befotehis  (bishop  Mor- 
ley's)  death  (for  he  then  kept  his  chamber)  my 
fiither  carried  me  with  him  to  Famham  Castle. 
I  was  nof  above  19  years  oM,  bntrenMmber  the 
bishop  talked  nmdi  of  the  duke,  and  condoded 
wi^  desiring  my  father  to  tell  htm  from  him  that 
if  he  depended  upon  uon-resistanoe  he  wouU 
find  himself  deceived,  for  there  were  very  few 
of  that  opinion,  though  there  were  not  many  of 
the  Church  of  £ngland  that  thought  proper  to 
contradict  it  in  terras,  but  was  very  sure  they 
would  in  practice.  My  father  told  ma  he  hai 
frequently  put  king  James  in  mind  of  Mariey's 
last  message  to  him,  though  to  very  fitUe  pur- 
pose :  for  all  the  answer  was,  that  the  bishop 
was  a  very  gooid  man,  but  grown  old  and  timo* 
reus." 

f  Bishop  Maiiey  was  at  this  time  74  yean  of 
age,  and  he  lired  12  years  afterwards.  He  had 
attended  the  excellent  lord  Capel  to  his  execu* 
tion,  (See  vol.  4,  p.  1S36,  of  this  CoUectton  ;) 
and  he  had  been  one  of  the  Comnussioiiefs  at 
the  Savoy  Conference,  (8ee  voL  6^  p.  1.)  Yf  fast 
bishop  Burnet  in  his  account  of  that  txansaction 
says  of  him  may  be  seen  in  t^.  6,  p.  61»  69,  m 
addition  to  which,  when  he  mentions  Marley^s 
death,  he  says,  **  he  was  in  many  reelects  a 
very  emkent  man,  zealous a^^ainst  popery,  and 
yet  a  great  enemy  to  the  dissentera :  be  was 
considerably  leaftied,  and  had  a  great  vivaci^ 
of  thought,  but  he  was  too  soon  provoked,  and 
toQ  little  master  of  himi|elfQpQii  those  aooa- 
aioDS.'*    1  Hist,  of  Om  Tunes,  d9a 
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junciiim  of  time  as  this  is,  which  is  all  I  have 
to  say  as  to  that  particular  at  this  distancie. 

^*  My  Lord  the  yisii  your  son  made  mc^  I 
took  for  a  great  honour  «id  favour  from  him, 
eqieciaUy  consideriug  how  much  good  I  have 
heard  oiliim,  whidi  1  hope  will  increase  every 


day  more  and  more  in  him,  that  the  sueceedinff 
age  may  be  the  better  forliim.  My  Lord,  I 
am,   your   lordship's  vexy  humble   servant, 

Geor.  WivroN." 
Famham  Castle,  July  4, 1672. 
For  the  right  hon.  the  Earl  of  Anglesey. 


286.  Proceedings  against  Temperance  Lloyd,  Mary  Trembles, 
and  Susanna  Edwards,   for  Witchcraft :    34  Charles  II. 


A.D.  1682* 

A  True  and  Impartial  Relation  of  the  Con- 
FBS810N9  of  Three  WrrcHEs. 

Deron.  ti. — Biddtford,  9$. 

The  Information  of  Dorcas  Coleman,  the  wife 
*  of  John  Coleman,  of  Biddiford  aforesaid, 
Mariner,  taken  upon  her  oath  hetore  Tho- 
mas Gist, /Mayor  of  the  borough,  town,  and 
manor  «i  Biddiford  atbresaid,  and  John 
Davie,  Alderman,  two  of  his  Majesty's 
Justices  df  the  Pfeace  witiiin  the  same  bo- 
rough, &c.  the  36th  day  of  July,  a.  d.  1683. 

XH£  said  informant  upon  her  oath  saith. 
That  about  the  end  of  the  month  of  August,  in 
the  year  of  our  Lord  God  1680,  she  was  taken 
in  tarmenting  pains,  by  pricking  in  her  arms, 
stomach,  and  heart,  in  such  a  manner,  as  she 
was  never  taken  so  before. 

Upon,  which,  she  this  informant  did  desire 
one  Thomas  Bremincom  to  repair  to  Dr. 
Beue  for  some  remedy  for  these  pains.  And 
very  shortly  afterwards  the  said  Dr.  Beare  did 
repair  unto  this  informant. 

And  upon  view  of  her  body  he  did  say,  that 
it  was  past  his  skill  to  ease  her  of  her  said 
pains;  lor  he  told  her  that  she  was  bewitched. 

And  further  saith,  That  at  the  time  of  her 
lormentmg  pains,  she  this  informant  did  see 
her  the  said  Susaiina  Edwards  in  her  cham- 
ber :  And  that  she  this  informant  would  point 
wHh  her  finger  at  what  place  in  the  chamber 
the  said  Hi^anna  Edwanls  would  stand,  and 
where  she  wouki  go. 

And  further  saith,  That  she  hath  continued 
so  erer  since,  more  or  less  every  week. 


And  saith,  That  when  the  said  Susanna  was. 
apprehended  oonoeming  Graoe  Barnes  of  Bid- 
ditord  aforesaid,  that  this  informant  did  go  to 
see  the  said  Susanna.  And  that  when  the. 
said  Susanna  was  in  prison,  she  did  confoss 
unto  this  informant,  that  she  had  bewitched 
her,  and  done  her  some  bodily  harm  by  be- 
witching of  her. 

And  thereupon  she  fell  down  on  her  knees, 
and  desired  tnis  informant  to  pray  for  her  the- 
said  Susanna  Edwards. 
Tbomas  Gist,  Mayor, 
John  Davie,  Akierman. 

Devon,  si. — ^Biddiford,  «. 

The  Information  of  Thomas  Bremincom,  of 
Biddiford,  in  the  oounty  aforesaid,  gent, 
taken  upon  his  oath  before  us,  Thomas 
Gist  Mayor  of  the  borough,  town,  and 
manor  ot  Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  Majesty's ' 
Justices  of  the  Peace  wiUiui  the  same 
borough,  &c.  the  26th  day  of  July,  a.  d» 
1683. 

The  *said  informant  upon  his  oath  saith,  Thai 
about  two  years  ago,  Dorcas  Coleman  tbe.wife. 
of  John* Coleman  of  Biddiford  aforesaid,  mari- 
ner, was  taken  very  sick,  and  in  her  sickoMa 
this  informant  did  repair  unto  one  Dr.  Bears 
for  some  remedy  for  these  pains.  Th^  said 
Mr.  Beare  being  come  unto  her,  and  upon 
view  of  her  body  did  say,  that  it  was  past  his 
skill  to  ease  her,  by .  reason  that  she  was  be- 
witched. 

Andfttcther  saith.  That  afW  that  the  said 
Mr.  Beare  had. left  her,  he  this  informant  did 
see  one  Susanna  Edvvards,  of  Biddiford  afore- 
said, widow,  to  come  into  her  chamber  lo  visit 
her  tlie  said  Dorcas. 

This  informant  further  saith,  That  as  soon  as 
the  saki  Dorcas  did  see  the  said  Susanna 
Edwards,  she  did  strive  to  fly  in  tbe  foea 
of  the  said  Susanna;  but  waa  not  aUe  to 
^et  out  of  the  chair  wherem  she  sat.  This 
Gist,  mayor,  and  John  Davie,  aldermap,  of  informant,  and  John  Coleman  the  taul|JkMt* 
Biddiford,  in  the  said  county,  where,  ^^039  joas's  husband,   did  strive  to  help  her  out  of 


*  Fi-oro  a  Pamphlet,  entitled,  *  A  true  and 
impartial  Relation  of  the  iiifbrmatioiis  aga'uist 
three  Witches,  viz.  Temf^erance  lioyd,^lttry 
Trembles,  and  Susanna  Edwards :  Who  were 
indicted,  arraigned,  and  convicted  at  the  As* 
sizes  holden  for  the  county  of  Devon,  at  the 
Castle  of  Exon,  Aug.  14, 1683.  With  their 
several  Confessions,  taken  before  Thomas 


were  inhabitants.  .  As  also  tlieir  spee^esii 

confessions,  and  behaviour,  at  the  timi^.'and 

place  of  execution,  on  the  86th  ^f  the  said 

month.    London :  Printed  by  F.  CoUins.' 

St«  other  Cases  for  Witchcraft  ante,  vol.  3, 

p.  1040 ;  vd.  4,  p.  817 ;  vol.  6,  p.  647 ;  and 

theCaso  of  WcnhftDH  A«  d.  1713|  po$i» 


the  chair  :  Upon  which  the  said  Susanna  Ed-  » 
.wards  began  to  go  backwards  for  to  go  ouiaf 
Uie  chamber. 

'    And  further  saith,  That  when  the  end  Su-- 
sanna  was  almost  gone  out  of  the  chamber,  tha . 
said  Dorcas  did  slide  out  of  the  chair  iqKm  her 
baiok,  and  ao  strive  to  goaftarthaaaidSqnnnii. 
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manner  of  sickness  ever  alnee  onto  tbb  4t  j, 
with  some  intmnisBioos. 
Thomas  Gist,  Mayor. 


But  this  mfbrmant  and  her  said  frasband  seetnqf 
her  in  such  a  sad  condition,  did  endeavour  to 
take  her  up  frott  the  ground,  but  coutd  not, 
until  that  the  said  Susanna  ^«as  gone  down 
oyer  the  stairs: 

This  infbmant  further  salth,  That  at  the 
same  time  of  her  tormenting  pains,  and  when 
she  could  neither  see  nor  speak,  by  reason  that 
her  pains  vrere  so  violent  upon  her,  this  in- 
fdrmant  hath  seen  her,  the  said  Dorcas,  to  point 
with  her  hand  wbicb  ^vay  the  aaid  Susanna  £d> 
wards  was  ^one. 

And  further  saith,  That  immediately  after 
be  hath  gone  oat  at  the  fore  door  of  the  bottle 
whare  the  said  Dorcas  dolh  lire,  and  hath  seen 
die  attd  Susanna  Edwards  to  go  the  same  way 
that  the  nid  Dorcas  did  point  with  ber  luttd. 

Thomas  Girr,  Mayor. 
JonN  Davje,  Alderman. 

Devon,  ss,    Biddiford,  m« 

Tte  Inlhrmation  of  John  Coleman,  of  BMdi- 
ford,  in  the  county  aforesaid,  mariner, 
tnkea  vpon  his  oath  beiore  Thomas  Gfs^ 
■iiliii  of  the  horouj^h,  town,  and  manor 
of  &ddiford  aforesaid,  and  John  Da\ie, 
Alderman,  two  of  his  Majesty*s  Justices 
of  tbe  Peace  within  die  same  borongh, 
&0.  tbe  86th  dAy  of  July,  a.  d.  1683. 

Hie  aid  informant  upon  his  odh  saith,  That 
Dorcas  Coleman  his  wife  has  been  a  long  time 
nek  in  a  very  strange  and  unusual  manner: 
And  he  hath  sought  far  and  near  for  remedy. 

And  saith,  That  one  doctor  George  Beare 
bein^  advised  with  conccramg  her  sickness,  in 
this  deponent's  absence,  (wfaust  he  was  at  sea) 
tbe  said  Mr.  Beare  bath  (as  thia  informant  was 
told  by  his  said  wiie,  and  hia  unele  Thomas 
Biemmeom,  at  Ms  return)  said,  that  it  waa 
pMt  bis  skill  to  prSBcribe  direotMHM  for  Her 
enre,  because  that  the  said  Doreaa  waa  be- 
witched. 

This  mformant  further  saith,  That  about 
three  months  now  last  past,  his  said  wife  was 
flitting  m  a  chair,  and  bemg  speechless,  he  this 
infiwrnaut  did  see  one  Sosalma  £dwanls  of  Bid- 
dUbrd  aforesaid,  widow,  lo  come  into  the  cbam- 
bier  undera  pretenee  to  risit  her. 

Wbeienpon  this  informant's  wife  did  strire 
to  come  at  ber  the  s«d  SusMum,  but  eouid  not 
get  oat  of  the  diair.  - 

UpoD  which  this  inlenniaiit  aod  tbe  said 
TVmms  Biemiacom  did  endearour  to  help  her 
o«t  of  the  ehair  j  and  tbe  eaid  Susamia  did  go 
tewarda  the  chamber-door.  ^ 

And  farther  saith,  That  when  the  said  Sn- 
aama  was  comeat  the  cbamber-deor,  she  the 
said  Dorcas  (remamii^  speechless  as  aforesaid) 
did  ahde  out  of  the  chair  upon  her  back,  and 
ae^rove  to  come  at  her  the  said  Susanna ; 
bat  was  not  able  to  rise  from  the  ground, 
vadl  tbe  said  Susamia  was  gwAe  down  the 

And  fomhcr  sailh,   Tliat  tbe  aaid  Dorcas 
~  |A  soeb  a  Mange  tttd  uwwual- 


Joffif  Davie,  Aklerman. 

Examined  with  the  original  wtierenf  this  ia 
a  true  copy.        John  Hill,  Town-Clerk. 

Devon,  st,    Biddiford,  u. 

TlfE!  f  nforniatifin  of  Grace  Thomas,  of  Biddl- 
ford,  in  the  county  aforesaid,  spinster^ 
taken  upon  her  oath'tbe  3d  day  of  July,  m 
the  34th  year  (if  the  n'\wn  of  our  aovereigv 
lord  Charles  the  Second,  by  tlie  grace  of 
God,  of  ICngland,  Scotlann,  France  and 
Irehind  kinir,  defter  of  the  fhith,  &c. 
before  us  Tbomas  Gist,  Mayor  of  the 
borough,  town,  and  manor  of  Biddiford 
aforesaid,  and  John  Datie,  Alderman,  two 
of  his  majesty's  Justices  of  the  Peace 
within  the  same  borough,  &c. 

llie  said  informant  upon  her  oath  saith.  Thai 
upon  or  about  the  3d  day  of  February,  which 
was  in  tbe  \ear  of  our  Lord  16Q0,  this  infor- 
mant was  taken  with  great  pains  in  ber  bead 
and  all  her  timbs,  which  pains  continued  on  her 
till  near  or  upon  the  fimt  day  of  Auguat  tbe& 
fbllovi'ing ;  and  then  this  informaBt's  pains  be* 
gan  to  abate,  and  this  informant  was  able  to 
walk  abroad  to  take  the  air:  But  ii|  the  nigbt 
season  she  was  m  much  pain,  and  not  able  tu 
take  ber  rest 

Tbb  mformant  farther  saitli,  That  upon  or 
about  the  30th  day  of  September  now  kit  paaty 
this  informant  wae  going  up  tbe  Ugb  street  ef 
BiddUbrd,  wheM  thia  informant  net  with  Teas- 
peranoe  Lloyd  of  Bkkbfowl  afarwaid,  widow, 
and  she  tbe  said  Temperaaoe  did  then  and  there 
fan  down  apoo  her  knees  totbiainturmant,  aod 
wept,  saying,  Mia.  Qraee,  i  am  gbid  teaee  yoa 
'so  atnmg  again.        • 

Upon  wmch  tbia  infonsant  said,  Why  dost 
thoa  weep  for  me  f  Unto  which  the  aaid  Tem- 
perance replied,  I  ^<^^P  fbr  joy  teaee  yon  so 
well  agaui,  as  ihe  said  Temperaooe  than  pre* 
tended. 

This  informant  further  aaitb.  That  in  that 
Very  night  she  this  informant  was  taken  Terv 
ill  with  bticking  and  pricldng  pains,  aathonrn' 
pins  and  awls  had  been  thrust  into  her  bo^, 
from  the  crown  of  ber  head  tp  the  aolea  of  her 
^•ad  thi.  informant hy  MthougfaitlMd 
beeo^pon  a  rack.    • 

And  saith.  That  Uiese  pricking  pains  have 
continued  upon  her  body  ever  since ;  aod  that 
ber  pains  are  much  worse  by  night  than  by 
day. 

This  infbrmant  further  saith.  That  oa 
Thorsday  tbe  first  day  of  June  last  past  in  the 
night,  she  this  informant  was  bound  and  aeem- 
ingly  chained  up,  with  all  ber  sticking  paina 
gmered  together  in  ber  belly;  so  that  on  a 
sudden  hef  belly  was  swoln  as  1%  as  two 
belliea,  whiob  caused  her  to  eiy  out,  I  shall 
die,  I  shall  die ;  and  in  this  sad  eouditiQo  this 
mformant  lay  as  though  she  hsid  beai  dead  for 
a  kmg  spooe  (wfaicb  tme  peMone  that  wwa  jft 
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the  chaiober  wicb  her  this  informant  did  oon- 
pttte  to  be  about  In  o  houfs.) 

And  tbis  informant  further  saith,  That  on 
Friday  nigfht  last,  beiii|^  the  SOth  day  of  June, 
this  iuibrmant  was  again  pinched  and  pricked 
to  the  lieart,  with  such  cruel  thrusting  pains 
in  her  head,  shoidderB,  arms,  hands,  tliighs, 
and  legs,  asihougb  the  flesh  would  have  been 
then  immediately  torn  from  the  bones  ^vith  a 
man's  fingers  and  thumbs. 

And  further  saith.  That  she  was  even  ^ek- 
ed out  over  her  bed,  and  lay  in  this  condition  for 
the  space  of  three  hours  (as  she  was  informed 
by  some  of  the  said  persons  then  in  this  in- 
formant's chamber.) 

This  informant  fiulher  saith,  That  upon  the 
first  da^  of  this  instant  July,  as  soon  as  the 
aforesaid  Temperance  Lloyd  was  apprehended 
and  pot  in  the  prison  of  Biddiford,  sne  this  in- 
formant immediately  f<dt  her  piicking  and 
sticking  pains  to  oeaae  and  abate. 

And  saith,  That  she  hath  continued  so  ever 
since  unto  this  time ;  but  is  still  in  great  weak- 
ness of  body. 

And  further  saith.  That  she  believeth  that 
the  said  Temperance  Uovd  hath  been  an  in- 
strument of  doing  mu^  Iiurt  and  harm  unto 
her  body,  by  pricking  and  iorroenting  of  her 
in  manner  as  before  in  this  her  information  she 
iiath  set  forth. 

Thoiias  Gun*,  Mayor. 
JoiiH  Davie,  AUerman. 

Devon.  s$, — ^Bid^ford,  is. 

Th«  Information  of  Elizabeth  Eastchurch,  the 
wifo  of  Thonaas  Eastchurch  of  Biddiford, 
m  the  oountv  aforesaid,  gent,  taken  upon 
her  o^h  berore  us  Thomas  Gist,  Mayor 
of  the  borotigh,  town,  and  manor  of 
Bidditbrd  aforesaid,  and  John  Davie,  Alder- 
man, two  of  his  majesty's  Justices  of  the 
Peace  within  the  the  same  borough,  &c. 
the  Sd  of  July,  m  the  34th  year  of  the 
reign  of  our  sovereign  lord  Charles  the 
Second,  Sec.  a.  d.  1683« 

The  said  informant  upon  her  oath  saith.  That 
Vpon  the  Sd  day  of  this  mstant  July,  the  said 
Grace  Thomas,  then  lodging  in  this  ipfonoant's 
said  husband's  house,  and  hearing  of  her  to 
complain  of  ^^reat  pricking  painR  In  one  of  her 
knees,  she  this  informant  did  see  her  said  knee, 
and  observed  that  she  had  nine  places  in  her 
knee  which  had  been  prickt;  ana  that  every  of 
the  said  pricks  were  as  though  it  had  been  the 
prick  of  a  thorn.  Whereupon  this  informant 
afterwards,  upon  the  same  8d  day  of  July,  did 
demand  of  the  said  Temperance  lioyd,  whe- 
ther shfc  had  any  wax  or  clay  in  the  form  of 
a  picture,  whereby  she  had  pricked  and  tor- 
meiAed  the  said  Grace  Thomas  ? 

Unto  which  the  said  Temperance  made  an- 
awer,  that  she  had  no  wax  nor  clay,  but  con- 
fessed that  she  had  only  a  piece  of  leather 
which  she  had  pricked  nine  times. 

TaoHAs  Gkt,j  Mayor. 

John  Davis,  Alderman. 


Devon,  u.— Biddiford,  tt. 

The  Information  of  Anne  Wakely,  the  wife 
of  William  Wakely,  of  Bidditbrd,  in  th& 
county  aforesaid,  husbandiuan,  taken  the 
Sd  day  of  July,  A.  n.  1682. 

The  said  informant  upon  her  oath  saith,  Thtd 
upon  the  ad  day  of  July,  instant,  she  this  de- 
ponent, by  order  of  the  said  Mr.  Mayor,  did 
search  the  body  of  the  said  Temperance  Lloyd, 
in  the  presence  of  Honor  Hooper,  and  several 
other  women. 

And  upon  search  of  her  said  body,  she  this  in* 
fomiant  did  find  in  her  secret  parts,  two  teats 
hanging  nigh  together  like  unto  a  piece  of  flesh 
that  a  child  had  suckt  And  daat  each  of  the 
said  teats  was  about  an  inch  in  length.  Upon 
which  this  informant  did  demand  of  her,  the 
said  Temperance,  whether  she  had  been  sucked 
at  that  place  by  the  black  man  ?  (meaning  thtf 
Devil.) 

Whereunto  the  said  Ten^perance  did  ac- 
knowledge, that  she  had  been  sucked  there 
oflen  times  by  the  black  man  ;  and  the  last 
time  that  she  was  sucked  by  the  said  black 
man,  was  the  Friday  btfore  she  was  searched, 
(which  was  tlie  SOth  day  of  Jime  last  past.) 

And  th'iA  inibrmaiit  tnrther  -saith,  Tliat  sha 
hath  been  an  attendant  of  the  said  Grace  Tho* 
mas  about  six  weeks  now  last  past :  And  thai 
on  Thursday  now  last  past  (which  was  the  29tli 
of  June  last  p&st)  la  the  morning,  she,  this  in- 
formant did  see  something  in  the  shape  of  a 
magpie,  to  come  at  the  chamber- window  >vher» 
the  said  Grace  Thomas  did  lodge.  Upon  which 
this  informant  did  demand  or  the  said  Tem^ 
nerance  lioyd,  whether  she  did  know  of  an]f 
bird  to  come  and  flutter  at  the  said  window. 

Unto  which  question  the  said  Temperance 
did  then  say,  that  it  was  the  black  man  in  the 
shape  of  the  burd  ;  and  that  the  the  said  Tern* 
nerance,  was  at  tliat  time  down  by  the  said 
Thomas  Eastchorch's  door  of  the  house,  whera 
the  said  Grace  Thomas  did  lodge. 
TuoHAS  Gist,  Mayor. 
John  Davie,  Alderman. 

The  like  is  deposed  by  Honor  Hooper,  ser* 
vant  unto  the  said  Tliomas  Eastchurch,  as  ap- 
pears by  her  information,  taken  upon  her  tfath 
the  day  and  year  abovesaid,  berore  the'  said 
Thomas  Gist  Slay  or,  and  John  Davie  Alder- 
man, twp  of  his  majesty^s  Justices  of  the 
Peace,  within  the  borough,  town,  and  manor 
of  Biddiford. 

Thomas  Gist,  Mayor. 
John  Davie,  Alderman. 

Devon.  «*.— Biddifoid,^ 

TemptraiMe  Lloyd,  her  EyamfaiationiAeii  tha 
3A  day  of  July,  in  the  34th  year  of  the 
reign  of  our  sovereign  lord  Charles  tha 
Second,  by  the  graee  of  God,  ef  £Bf(land, 
Scotland,  Fiance  and  Ireland,  king,  dar 
fonder  of  the  Faith,  dec.  before  us,  TlxM 
mas  Gist,  Mayor  4f  the  borough,  lom^ 
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and  manor  of  Biddifbrd  afbreaaid,  and 
John  Dane,  Alderman,  two  of  bis  Ma- 
jesty's Justices  of  the  Peace  iritfain  the 
,iameboiough,&c. 
The  said  hiibrmant  being  broaght  before  ns 
b  V  some  constables  of  the  said  borough^  noon 
^.tne  complaint  of  Thomas  Eastchorch  of  Bid- 
diford  aioresaid,  gent,  and  charg[ed  upon  sus- 
picion of  baring  used  some  magical  art,  sor- 
cery, or  witchcraft,  upon  the  body  of  Grace 
Thomas  of  Biddiford  aforesaid  spinster ;  and 
to  have  had  discourse  or  fiuniliarity  with  the 
Deyil  in  the  shape  of  a  black  man :  And  being 
demanded  how  long  since  she  had  discourse  or 
familiarity  with  the  Devil  in  the  likeness  or 
shape  of  a  black  man, 

Saith,  nrhat  about  the  30th  day  of  Septem- 
ber last  past,'  she  met  with  the  Devil  in  the 
shape  or  likeness  of  a  black  man,  about  the 
middle  of  the  afternoon  of  that  day,  in  a  cer- 
tain street  or  lane  in  the  town  of  Biddiford 
aforesaid,  called  Higher  Gunstone  lane:  And 
then  and  there  he  did  tempt  and  solicite  her  to 

f}  with  to  the  house  of  the  said  Thomas 
astchurch,  to  torment  the  body  of  the  said 
Grace  Thomas ;  which  this  exammant  at  first 
did  refuse  to  do :  But  afterwards  by  the  temp- 
^  tation  and  persuasion  of  the  Devil  m  the  like- 
'  itess  of  a  black  man.  as  aforesaid,  she  did  go  to 
'the  house  of  the  said  Thomas  Eastchurch,  and 
that  she  went  up  the  stairs  after  the  said  black 
man ;  and  confesseth,  that  both  of  them  went 
up  into  the  chamber  where  she  the  said  Grace 
Thomas  was,  and  that  there  they  found  one 
Anne  Wakely  the  wife  of  William  Wakely  of 
Biddiford,  rubbing  and  stroking  one  of  the 
arms  of  the  said  Grace  Thomas. 

And  the  said  examinant  doth  further  confess, 
That  she  did  then  and  there  pinch  with  the  nails 
of  her  fingers  the  said  Grace  Thomas  in  her 
shoulders,  arms,  thighs  and  legs ;  and  that 
afterwards  Jhey  came  down  from  the  said 
Grace  Thomas,  her  chamber  into  the  street  to- 
gether ;  and  that  there  this  examinant  did  see 
aomething  in  ibe  form  or  shape  of  a  grey  or 
braget  cat ;  and  saith  that  the  said  cat  went 
into  the  said  Thomas  Eastchurch's  shop. 

Th9  said  examinant,  being  further  demand- 
ed,  whether  she  went  any  more  unto  the  said 
Thomas  Eastcfaurch's  house,  saith  and  con- 
fesseth,  that  the  day  following  she  came  again 
to  the  said  Thomas  Eastchurch's  house  invi- 
sible, and  was  not  seen  by  anv  person ;  but 
there  this  examinant  did  meet  with  the  braget  cat 
as  afore  said ;  and  the  said  cat  did  retire  and  leap 
b^  into  the  said  Thomas  Eastchurch's  shop. 

The  said  examinant,  being  further  demanded 
when  she  was  at  the  said  Tl^as  Eastchurch's 
house  the  last  time,  saith,  that  she  was  at  the 
saki  Mr.  Buitcburch's  house  upon  Friday  the 
30tb  dafr  of  June  last  past ;  and  that  the  Devil 
in  the  shape  of  a  black  man  was  there  with 
htf :  And  that  they  Went  up  again  into  the  said 
drnmber,  where  she  found  me  said  Grace  Tho- 
mas lying  in  her  bed  in  a  fsry  sad  condition. 
Notwithstanding  which,  sUa  this  examinant 
Midttiesaid  Uaek  nutfi  dWNtnaeiit  her  again : 


And  saith  and  oonfiMeth,  diet  ihe  tfak  enmi-, 
nant  had  almost  drawn  her  out  of  her  bed,  and 
that  on  purpose  to  put  her  the  said  Grace  out 
of  her  hie. 

And  ftirther  saitfa,  that  the  Uack  man  (or 
rather  the  Devil)  ihd  promise  this  emminant 
that  no  one  should  discover  her. 

And  ftirther  ooofesseth,  that  the  said  black 
man  (or  rather  the  Devil,  as  aforesaid)  ^hd  suck 
her  teats  which  she  now  hath  in*  her  aeerct 
parts :  And  that  she  did  kneel  down  to  him  in 
the  street,  as  she  was  retoming  to  her  own 
house,  and  after  that  they  had  tormented  the 
said  Grace  Thomas  in  manner  as  last  above 
mentioned. 

Bcsng  demanded  of  what  statnre  the  said 
Uack  man  was,  saith,  that  he  was  about  the 
length  of  her  arm :  And  that  his  eyes  were 
very  big ;  and  that  he  hopt  or  leapt  m  the  way 
before  ner,  and  afterwards  did  suck  her  again 
as  she  was  lying  down;  rad  that  his  sn»iag 
was  with  a  great  pain  unto  her,  and  afterwards 
vanished  dear  away  out  of  her  sight. 

This  examinant  doth  ftirther  confess,  Hiat 
U]>on  the  1st  day  of  June  last  past,  whflrt  the 
said  Mr.  Eastchurch  and  his  wife  were  absent, 
that  the  said  examin^t  did  pin<^  and  prick 
the  said  Grace  Thomas  (with  the  aid  and  help 
of  the  black  man,  or  rather  the  Devil)  in  her 
belly,  stomach,  and  breast ;  and  that  they  con- 
tinued so  tormenting  of  her  about  the  space  of 
two  or  three  hoars,  with  an  intent  to  have 
killed  her. 

And  ftirther  saith,  that  at  the  same  time  she 
did  see  the  said  Anne  Wakely  rubbing  and 
chafing  of  several  parts  of  the  said  Grace  Tho- 
mas her  body :  Although  the  said  Anne  Wake- 
ly, being  present  at  taking  of  this  examina- 
tion, doth  affirm  that  she  did  not  see  the  said 
examinant. 

Thomas  Gist,  Mayor. 
John  Davie,  Alderman. 

Devon,  ss. — Biddifbrd  if. 

Whereas  the  said  Tempefance  Lloyd  hath  made 
such  an  ample  Confession,  and  Dedarm- 
tion  concerning  the  said  Grace  Thomas^ 
we  the  said  Mayor  and  Justices  were  in- 
duced to  demana  of  her  some  other  ques- 
tions concerning  other  witcheries  which 
she  had  practised  upon  the  bodies  of  seve- 
ral ether  persons  i^ithin  this  town,  viz. 

She  the  said  examinant  did  oonfeas,  Tbat 
about  the  14th  day  of  Mardi,  wluch  vpbs  in  the 
year  of  our  Lord  1670,  she  was  aooaaed,  in- 
dicted, and  arraigned,  for  pradtismg  wilohcraft 
u]M>n  ihe  body  of  one  William  Herbert  late  af 
Biddiford  afovesaid,  husbandman :  and  that  al- 
though at  the  trial  of  her  life  at  the  castle  of 
Exeter,  she  was  there  aopiitted  by  the  jttd|^ 
and  jury  then;  yet  this  examinant  doth  now 
confess,  that  she  is  guilty  thereof,  by  the 
suanion  of  the  black  man ;  and  that  she' 
prick  the  said  William  Herbert  unto  d^ath.. 

Thomas  Gist,  Mayor, 

John  Davie,  Aldermau. 
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Devon.  «*.— Biddiford,  ts. 

And  whereas  upon  or  ftbout  the  15th  of 
Jfay,  which  was  in  the  year  of  our  Lord  1679, 
ihe  was  accused  before  the  then  Mayor  and 
Justices  of  the  town  of  Biddiford  af»resaid,  for 
practisinc'  witchcraft  upon  the  body  of  one 
Anne  FeUow  the  daughter  of  Edward  Fellow  of 
Biddiford,  gent.  And  although  her  body  vias 
then  searched  by  four  women  of  the  town  of 
Biddiford  aforesaid,  and  the  prooft  then  a;jfainst 
her  not  so  clear  and  conspicuous,  the  said  Mr. 
Fellow  did  not  further  prosecute  agfainst  her ; 
yet  this  eximinunt  doth  now  confess  that  the  said 
olack  man  or  Devil,  (or  some  other  black  man 
or  Dev\\)  with  her  this  said  examinant,  did  do 
some  bodily  hurt  to  the  said  Anne  Fellow,  and 
that  thereupon  the  said  Anne  Fellow  did  short- 
ly die  and  depart  tliis  life. 
TnoM-is  GrsT,  Mayor, 
John  Davie,  Alderman. 

Devon.  ».— Biddiford,  n. 

Whereas  we,  Thomas  Eastchurch  and  Eliza- 
beth Eastchurch  his  wife.  Honor  Hooper,  and 
Anne  VVakely,  upon  yesterday,  which  was  the 
3d  of  July,  1682,  did  ^ve  in  and  deliver  our  se- 
veral Intormations  upon  our  oaths,  before  our 
oaths,  before  Thomas  Gist,  Mayor  of  the  ba- 
rough,  town,  and  manor  of  Biddiford  aforescud, 
and  John  Davie  alderman,  two  of  bis  majesty's 
Justices  of  the  Peace  within  the  said  bwoufifh, 
•?cc.  of  Biddiford,  against  Temperance  Uoyd  .of 
Biddiford  aforesaid,  widow,  for  usini^  and  prac- 
tising' af  witchcraft  upon  the  body  of  Grace 
Thomas  of  the  same  town,  spinster,  as  by  our 
several  examinations  it  doth  and  may  appear. 
-  But  because  we  were  dissatisfied  in  some 
^rticulars  concerning  a  piece  of  leather  which 
the  said  Temperance  nad  confessed  of  unto  the 
«aid  Elizabeth  Eastchurch,  in  such  manner  as  is 
mentioned  in  the  said  Elizabeth  Eastchurch's 
examination,  and  we  conceiving  that  there 
might  be  some  inchantment  used  in  or  abQut  the 
said  leather  :thereforeupon  this  present  4th  day 
of  July,  we,  with  the  leave  and  approbation  of 
tlie  said  Mr.  Gist  the  Mayor,  did  bring  the  said. 
Temperance  into  the  parish  church  of  Biddiford 
aforesaid,  in  the  prei^euce  of  Mr.  Michael  Ojj'ilby 
rector  of  the  same  parish-church,  and  divers 
other  persons,  where  the  said  Temperance  was 
demanded  by  tlie  said  Mr.  Ogilby  how  long 
since  the  Devil  did  tempt  her  to  do  evil. 

Whereupon  ^he  the  said  Temperance  did 
say  and  confess,  that  about  twelve  years  ago 
siie  was  temptefl  by  the  Devil  to  be  instrumental 
to  the  death  of  Wdliam  Herbert  named  in  her 
iiaid  examination. 

And  that  the  Devil  did  promise  her  that  she 
should  live  well  and  do  well.  And  she  did 
then  also  confess  that  she  was  thereupon  an 
instrument  of  the  death  of  the  said  William 
Herbert. 

And  as  to  the  said  Grace  Thomas,  she  fur- 
ther aaid  and  confessed,  that  on  Fridav  was 
^venniffht,  (which  was  the  23d  day  of  June 
last  past)  shetb«  IU(|1  TfUftrMIt*  6«|i9into 
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the  said  Thomas  Eastchurch 's  shop  in  the  form 
and  shape  of  a  cat ;  and  fucht  cut  of  the  sam« 
shop  a  puppet  or  picture,  (cyinoiouly  culled  a 
child's  baby)  and  that  she  earrietl  the  same  up 
into  the  chauiber  where  the  said  Grace  Thomas 
did  lodge,  and  left  it  about  the  bed  wheieon  tli« 
said  Grace  Thomas  did  he ;  but  would  liot  con- 
less  that  she  had  prickt  any  pins  in  the  siiid 
pupjJGt  or  baby-picture,  aUhougli  she  were  de« 
muuded  jMrticularly  that  question  by  the  said 
Mr.  Ogilby. 

Also  the  said  Temperar.ee  did  then  and  there 
confess,  that  she  was  the  cau^e  of  the  death  of 
Anne  Fellow,  the  da"j(|hter  of  Edward  Fellow 
named  in  her  said  examination. 

Also  she  did  then  and  there  confess,  That 
she  was  the  cause  of  the  death  of  one  Jane 
Dallyn  the  late  wife  of  S}inou  Dallyn  of  Bid- 
diford, mariner,  by  pricking  of  her  in  one  of 
her  eyes,  which  she  did  so  secixtly  perform, 
that  she  was  never  discovered  or  punished  for 
the  same. 

Also  the  said  Tertiperance  Lloyd  did  confess 
and  declare,  that  she  did  bewitch  unto^death 
one  Lydia  Burman  of  Biddiford  aiores^iidy 
spinster,  because  she  had  been  a  w  itness  against 
her  the  said  Temperance  at  the  trial  lor  her  life 
and  death  at  the  assiz&s  when  she  was  arraigned 
for  the  death  of  the  said  VVilUam  Herbert,  and 
had  deposed  that  the  saidTendperance  had  ap-^ 
peared  unto  her  in  the  shape  of  a  red  pig  at 
such  time  as  the  said  Lydia  was  brewiiij^  m  the 
house  of  one  Humphry  Ackland  of  Biddiford 
aforesaid. 

Being  lurther  demanded  again  in  what  part 
of  the  house  of  the  said  Mr.  Eastchurch,  or  in 
what  part  of  the  bed  whereon  the  said  Grace 
Thomas  lay,  she  left  the  puppet  or  baby- picture 
above  mentioned,  saith,  that  she  would  not  nor 
must  not  discover ;  for  if  she  did  discover  the 
same,  that  the  devil  would  tear  her  in  pieces. 

And  aflerwards  the  said  Mr.  Ogilby  desired 
the  said  Temperance  to  say  the  Lord's  Prayer 
and  her  Creed,  which  she  imperfectly  perform- 
ing, the  said  Mr.  Ogilby  did  give  her  many 
good  e:khortattons,  and  so  departed  from  her. 

In  witness  whereof,  we  liave  hereunto  set 
ont  hands  this  4th  day  of  July,  in  the  34  th  year 
of  the  reign  of  our  sovereign  lord  Charles  the 
2nd,  by  the  mce  of  God,  of  England,  Scotland, 
France  and  Ireland  king,  defender  of  the  faith^ 
Anno  Dom.  ^683. 

July  4, 1682,  sworn  before  us, 
THOMAS  Gist,  Mayor, 
JoRK  Davik,  Alderman. 

Devon,  ss. — Biddiford,  «f. 

Tb^  Information  of  Thomas  Eastchurch  of 
Biddiford,  in  the  Count}'  aforesaid,  gent 
taken  upon  his  oath  before  us,  Thoma^ 
Gist,  Mayor  of  the  borough,  town,  tad 
manor  of  Biddiford  aforesaid,^  and  John 
Davie,  Alderman,  two  of  his  majesty's 
Justices  of  the  Peace  within  the  same  bo- 
rough, (See.  the  3d  day  of  July,  a.  d.  1682. 

The  said  infonnant  upon  his  oath  saith,  That 
upon  yestcgrdytyi  wbiah  wMth9  2d  day  of  Julv^ 
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he  did  hear  the  said  Tempi-nttioe  LlciTd  to  sa  J 
and  confess,  that  idwut  the  SOCh  day  of  Septem- 
ber last  past,  as  she  was  retuming  IVom  the 
hakehouse  with  a  loafofbread  under  her  arm, 
towards  her  own  house,  she  the  said  Temper- 
ance UoTd  did  meet  with  something  in  the 
Kkeness  or  a  black  man,  in  a  street  called  Higher 
Ounstone-Lane  within  this  town,  and  then  and 
tbere  the  said  black  man  did  tempt  and  per- 
suade her  to  go  to  thts  informant's  house  to 
torment  one  Grace  Thomas,  who  is  this  in- 
fbrmaht'a  sister-in-law.. 

That  the  said  Temperance  did  first  refuse  the 
temptation,  saying  that  the  said  Grace  Thomas 
had  done  her  no  harm.  But  afterwards,  by  the 
ftirther  persuasion  and  temptation  of  the  said 
Hack  man,  she  did  go  to  this  informant's  house, 
and  that  she  went  up  the  stairs  after  the  black 
man  :  and  confessed  that  both  of  them  went 
ttto  the  eharaber  whei-e  this  Informant's  said 
irster-in-laW  was,  and  that  there  they  foimd  one 
Anne  Wakely,  the  wife  of  William  Wakely  of 
Biddiford,  rubbing  of  one  of  the  arms  and  one 
«flf  tiie  le^6  of  the  said  iQrace  I'homa^. 

And  this  informant  fiirther  saith.That  the  said 
Temperance  did  also  confess,  ttiat  the  black 

San  md  persuade  the  said  Temperance  to  pinch 
e  said  Grace  Thomas  m  the  kaees,  arras, 
«id  AhOulders;  intimating  with  her  fingers 
jo^  she  did  it.  And  that  when  she  came  down 
fnestain  again  into  the  street,  ahe^aw  a  bra- 
let  cat  go  inb  this  informant's  i^p ;  and 
i^lit  she  haneyed  it  to  be  the  Devil. 
^  And  this  infbrinant  did  hear  the  said  Tem- 
f^maiceto  say  and  confess,  thaton  Friday-night 
tot  (ymch  was  the  30th  day  of  June)  the 
Mack  man  did  meet  with  her  near  hef  own 
^r,  ab6ut  ten  o'clodc  of  that  same  mght,  and 
mer6  did  again  tempt  her  to  go  to  this  infof: 
Haiht's  house,  and  to  make  an  end  of  the  said 
Grace  Thomas. 

'  Whereapon  the  said  Tem|ierance  dti  go  to 
Ihis  informant's  house  with  the  said  black  man, 
Wi  thai  she  went  into  the  chamber  where  the 
■aid  Grace  Thomas  lay. 

And  further  did  conieae,  That  she  diJ  pinch 
fcnd  prick  ttie  said  Grace  Thomas  again  in 
iererd  parts  of  her  body,  (dectaring  wkhboth, 
^  her  hands  how  she  did  do  it).  And  diat^ 
llierei:q[K>n  the  said  Grace  Thomas  ^d  cry  ofiC 
terribly.  And  confestod  that  the  said  black 
man  told  her  that  she  should  make  an  taid  of 
Ikt  the  said  Grace  Thomas. 

And  ftirther  she  the  said  Temperance  did 
•ay  and  confess,  that  the  said  block  man 
did  promise  her  ihe  said  Temperance  that  no 
-wienhocrld  discover  her  or  see  ner« 
.  And  she  also  confesi^ed,  that  abont  twelre 
o'clock  of  that  same  night  the  bhu^  man^ 
:»uvk  berJn  the  street  in  her  secret  p^rts,  she 
kneeling  down  to  him.  That  hebadUacki^ 
cjothes,,  and  was  about  the  length  of  her  arm. 
That  he  had  broad  eyes,  and  a  mouth  like  n 
toad,  and  afterwards  vaniahed  dear  away  out 
of  her  sight. 

Thii  informant  further  saith,  Tlbat  he  heu^d 
'Ibe  aaia  Temperance  to  confett,  that  abbut  Sie 


Aral  dkv  of  June  tast  past  the  sM  black  man 
was  with  her  againy  aiid  told  her,  that  on  that 
night  she  ^e  said  Temperance  should  maka 
an  end  of  the  said  Grace  Thomas;  and  con- 
fessed that  she  the  said  Temperance  had  thai 
niffht  griped  the  said  Grace  Thomas  in  her 
belly,  stomach,  and  breast,  and  clipther  to  tint 
heait. 

And  that  the  said  Grace  Thomas  did  cry  out 
pitifully.  And  that  the  said  Temperance  was 
abont  the  space  of  two  hours  tormenting  of  her. 
And  that  one  Anne  Wakely  (with  serend  other 
women)  were  then  present  in  the  chamberi 
but  could  not  see  her  the  said  Temperance  i 
and  ^at  the  black  man  stood  by  her  in  the 
same  room  also. 

Tbis  informant  further  saith.  That  he  sim* 
posed  that  the  said  Grace  Thomas  in  her  sick- 
ness had  been  afflicted  through  a  distemper  an* 
sing  from  a  natural  cause,  did  r^air  unto  se- 
venl  physicians,  but  that  she  the  said  Grad 
could  nevei:  receive  any  benefit  j^ticiibed  hf 
them. 

Th<»ias  Gist,  Mayor. 

John  Days,  AMerman* 


DefDO.  51— Bidi^fiyrd,  is. 

The  tufbrmalioa  of  William  Heiherf ,  of  W^ 
diford,  in  the  county  aforesaid,  blaok« 
■nith,  taken  apon  his  oath  the  iSth  day  of 
Ailkgu*^  in  the  d4lh  year  of  the  reiga  el 
our  aoTereign  lord  Charles  the  Second^  by 
the  grace  of  God^  of  fingland,  SooCiaiid; 
-  Fr%nce»  aad  Ireland  king,  defender  of  th« 
6Ath»  &c.,belbre  Thomas  GisI,  Bl^or  of 
the  horoughf  town,  and  manor  of  Biddw^ 
ford  afare«i4  vid  John  Dayie,  Aldermaatt 
two  of  his  mi^esty's  Justices  of  tbePeaoai 
within  die  same  borough^  dec* 

HiSM  infetmaxit  upon  hit  oath  saidi.  That 
near  or  upon  the  Sd  day  of  Februaiy,  whidk 
was  fn  "the  year  of  our  Lord  God  167t),  he  did. 
hear  his  father  William  Heriiert  to  declare  on 
Ms  d^th  bed,  that  Temperance  Lloyd  of  Bid* 
difonf  aforesaid,  widow,  had  bewitched  bit 
•aid  fiithet  unto  death. 

'Hiis  in^mant's  &t2^  fiulher  declaring  mito 
tills  informant,  Aat  he  with  the  rest  of  nia  re-* 
lationa,  should  view  his  father's  body  nfter  hi« 
decease ;  and  that  by  his  bodjr  the)r  should  aes 
what  piii^  and  marks  the  aforesaid  Temper-: 
ance  Lloyd  had  made  up<m  his  bodv.  And 
further  saith,  that  his  said  fiuher  did  tayhia 
blood  to  the  charge  of  the  said  Temperanoa 
Lloyd,  and  desired  this  inibrmant  to  see  her 
apprehended  fbr  the  same ;  which  was  aceonk 
iOiglvdone:  And  saith,  that  she  was  accosed 
forme  same,  but  that  ahe  was  then  acquitted  ai 
fhe  assizes. 

This  informant  further  saithj  That  upon  tfa# 
fourth  ^y  of  July  now  last  past,  he  went  to 
the  prison  of  Biddiford,  ifdiere  the  said  Ttai^ 
peranoewas,  (shebeiii^fheninthesaidpriaoo 
concerning  Mrs.  Gnu^e  Thomas)  and  denMM* 
ed  of  her  whether  she  had  ^Qo  a^^tMN^ 
ift  hmt  :uiil6  die  iaSdWi3iamn«be^ 


l^biteAdd  who  H  was  that  was  at  the  doorf 
Unto  wfaich  the  said  Agnes  Whitefield  answer- 
iidandsald,  that  it  was  Maiy  Trembleii.  Thou 
this  informant's  wife  did  reply  and  said,  that 
she  the  said  Mary  Trembies  was  one  of  then^ 
that  did  torment  her,  and  that  she  was  come 
now  to  put  her  the  said  Grace  oat  qf  her 


life. 


TroiiasGist,  Mayor. 
John  Davis,  AJdennaa. 
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IdottMe^,  One  iafonniiit'a  lale  Mm  S  iMo 
which  she  answraect  and  iaid,  Soreiy  Wiliiam 
1  did  IciH  thy  father. 

Hiis  infonnaot  did  demand  of  her  liirtbcr, 
1|9iether  sheliad  done  any  hurt  txt  harm  to  one 
jLydia  Biirnuui  late  of  Biddifflsd,  spinsler. 
Imto  which  the  said  Temperance  Lloyd  an- 
inresed  and  aaid,  that  she  was  the  canae  of  her 
^eatfi. 

This  informant  demanded  of  her  the  said 
'rempeianoe,  why  she  had  jiot  conibssed  so 
tnnch  when  she  was  in  prison  last  time  ?  She 
Answered,  that  her  time  was  not  expirad ;  for 
(he  devil  had  giren  her  greater  power^  and  a 
loBffertisM. 

And  this  informant  did  hear  the  said  Tem- 
perance Lbyd  to  confess,  that  she  was  the 
cause  of  the  death  of  Anne  Fellow  the  daughter 
«f  £dwayd  Fellow  of  Biddifbrd,  gent  '  And 
also  that  she  the  said  Temperance  was  the 
l»iise  of  the  bewitching  out  ctone  of  the  eyes 
nf  Jane  the  wife  of  one  Simon  Dallyn  of  Bid- 
tlifovd  aforesaid,  mariner. 


Thoicas  Gjyr,  Mayor. 
John  Dati£,  Aklerman. 

Baiamined  with  the  oriffinal  whereof  this  is  a 
irue  copy.  John  Hm,  Town-Cleilc. 

Doron.  M»-«Biddiford, «. 

Hie  Information  of  John  Barnes,  of  Biddtford, 
in  the  county  aforesaid,  yeoman,  taken 
upon  his  oaJi  before  us  Thomas  Gist, 
Mayor  of  the  borough,  town,  and  manor 
of  Biddiford  aforesaid,  and  John  Pane, 
AJdermanj  two  of  his  roiyesty's  Justices 
of  the  Peace  within  tlie  same  borough, 
Bcc.  the  18th  day  of  July,  a.  p.  1683. 

The  asid  ioAimaatvpoa  his  oath  sailh,11iai 
npoft  Bml»''Tu0Bdmy,  (which  was  the  18th 


Deron.  n.— Biddiford,  n. 

The  Information  of  Grace  Barnes  tl^e  wife  of 
John  Barnes  of  BiddiA>n|,  in  the  county 
afbresaid,  yeoman,  taken  upon  her  oaa 
before  Thomas  Gist,  mayor  of  the  bo- 
rough, town,  and  manor  of  Biddifbrd 
aforesaid,  and  John  Darie,  Alderman,  two 
of  his  m^esty's  Jpstioes  of  the  Peaoo 
within  the  same  borough,  &c.  the  2d  day 
of  August,  A.  D.  1682. 

The  said  informant  upon  her  oath  sai^H 
That  she  hath  been  rery  much  pained  and  tor- 
mented in  her  body  these  many  years  last  past, 
insomuch  that  she  hath  sought  out  for  remedy 
far  and  near,  and  never  had  any  suspicion  th^ 
she  had  had  any  ms^cal  ait  or  witchqraft  oaed 
upon  her  body  untu  it  was  alx>'ut  a  year  and 
a  £a]f  ago,  tnat  she  was  informed  oy  som« 
physicians  that  it  was  so. 

And  further  saith,  That  thereupon  she  this 
informant  had  some  suspicion  of  one  Susanna 
Edwards  of  Biddiford  afi>resaid,  widow,  bo^ 
cause  that  she  the  said  Susanna  would  often- 
times  repair  unto  this  informant's  bushand'a 
house  upon  f|riro)ous  or  no  occasions  at  alL 

And  further  pailb,  That  al^out  the  middle  of 
the  month  of  May  last  past^  she  was  taken 
with  very  great  pains  of  sticking  and  pricking 


jr    ^  ^^^ .    .  «<.^rAJi  s»A»».i.n»>.  «A. ...    '"*  **^'  *"^*»  *>rc«s^  ««<1  b«»rt,  as  though  divers 
^  of  Mav  kstpast)  this  ipfonmntWe  was    ^^^  ^^  ,,^  ^^^  ^^  ^^  j^^^-g^  body! 

taKffi  wA  Fwy  grsat  patns  of  stielmig  and    ^^  ^^  j„  rreat  tormentinff  wdn  for  many  days 


iMiiilhia  in  her  ansa.  elOBUoh.  and  bveast.  as 
thongh  she  had  hectt  slabbed  with  awls,  being 
to  daairibad  mlo  him  by  theaaid  Gnoe,  m 
such  Hiaanery  as  this  infonnant  thoofffat  that 
■hii  would  liavt'i  ilicd  Uniimdiafiiy  j  and  in  each 
aad  eoojfilion  she  t^  said  GtaoelMdi  osotiniied 
iMlo  tiua  pwBont  day,  intonnsBlii%Midgri0v* 


And  fuitiMr  saith,  that  upon  flimday  last, 
«rhieh  was  the  16lh'day  of  July  lUtfatA,  ahout 
tSA  of  the  dock  in  fhrenooD,  this  informant's 
said  wife  was  again  taken  wane  than  before, 
inaomuch  as  lour  men  and  womta  oouU  hardly 
hfddher. 

And  at  that  same  time,  one  Agnes  Wliite- 
fieid,  the  wife  of  John  WUtelMd  of  BiiMiford 
nferasaid,  coedwainer,  bciitf  in  this  iflfi»rmani's 
booaa,  and  hearing  somebody  out  at  the  door» 
idle  did  open  die  door,  where  ahe  feoodone 
JIfary  IVemUea  of  Bk)diferd  afimaaid,  siurle 
aromas,  staadiDg  with  n  whke*pet  in  her 
hands,  aa  tboogi  she  had  been  going  to  the 
bak^MKise.  Ani  thereupon  this  in- 
did .  Mk  of -the  jnd  Agnes 


great  tormenting  pitin  for  many  dayi 
and  nights  together,  with  a  very  little  inter- 
mission. 

And  saiib.  That  upon  Sunday  the  16th  day 
of  July  last,  she  was  taken  in  a  very  grievous 
and  tormenting  manner ;  at  which  instant  of 
tiipe  one  Agnes  Wbitefidd,  the  wife  of 
John  Whitefield,  of  .Biddiford,  was  in  Uiia 
informant's  husband's  house,  vrho  opening 
the  door,  and  looking  out,  found  one  Mary 
IhremUes  of  Biddifor«^  single  woroan^  standing 
before  tfa<^  door.  And  diereuoon  this  mforma^ 
did  9sk  of  the  said  Agnes  iVbitefield  who  it 
was  that  stood  at  the  door :  who  answpi-ed^ 
that  it  was  the  said  Maty  Trembles.  Upon 
which  this  informant  was  f  uHy  assured  that  the 
said  Mary  Trembles,  together  with  the  said 
Susanna  Cldwanls,  were  the  very  persons  that 
had  tormented  her,  by  using,  son^.e  ma^cal 
art  or  witchcrafl  upon  her  said  bodjr  a^ 'afore- 
said. 

Thomas  Gist,  Mayor. 
Joiw  Oavib,  Ahhrrman. 
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Devon,  ss.  Blddifordtf. 

The  Information  of  Wifliam  Edwards,  of  Bid- 
diford,  in  the  county  aforesaid,  black- 
smith, taken  upon  his  oath  before  us  Tho- 
mas Gist,  Mayor  of  tJie  borough,  town, 
•nd  manor  of  Biddiford  aforesaid,  and 
John  Davie,  AMerman,  two  of  his  Ma- 
jesty's Justices  of  the  Peace  witliin  the 
same  borough,  &c,  the  18th  day  of  Jidy, 
A.D.  1682. 

The  said  informant  upon  his  oath  saith,That 
upon  the  17th  day  of  July  instant  tliis  informant 
did  hear  Susanna  Edwanls  to  confess,  that  the 
Devil  had  carnal  knowledge  of  her  body  ;  and 
that  he  had  sucked  her  m  her  breast  and  in 
her  secret  parts. 

And  furtner  saith,  That  he  did  hear  her  the 
sold  Susanna  to  say,  that  she  and  one  M&ry 
Trembles  of  Biddiford  aforesaid,  sinjzle  woman, 
did  appear  hand  in  hand  invisible  in  John 
Barnes's  house  of  Biddiford  aforesaid,  where 
Grace  the  wife  of  the  said  John  Barnes  did  lie 
in  a  very  sad  condition. 

And  hirther  saith.  That  he  did  then  also  hear 
the  said  Susanna  to  say,  that  she  and  the  said 
Mai'y  Trembles  were  at  that  time  come  to  make 
ma  end  of  her  the  said  Grace  Barnes. 

Thomas  Gist,  Mayor. 
Joufi  Davie,  Alderman. 

Devon.  $s.  Biddiford,  ss. 

The  Information  of  Joan  Jones,  the  wife  of 
Anthony  Jones  of  Biddiford,  in  the  county 
aforesaid,  husbandman,  faken  upon  her 
oath  before  us,  Thomas  Gist,  Mayor,  and 
John  Davie,  Alderman,  the  18th  day  of 
July,  A.  D.  1632. 

The  said  informant  upon  her  oath  saith.  That 
upon  the  18th  day  of  July  instant^  she  this  in-: 
formant  being  present  with  Susanna  Edwards 
of  Biddiford  aforesaid  widow,  there  came  in  to 
-aee  the  said  Susanna  one  John  Dunning  of 
Great  Torrington,  which  said  John  Dunning 
this  informant  did  hear  him  to  demand  of  the 
said  Susanna  Edwards  how  and  by  what  means 
the  became  a  witch. 

Unto  which  question  the  said  Susanna  did 
answer,  that  she  did  never  confess  afore  now, 
but  now  she  would. 

And  further  saith,  that  she  did  hear  the  sai4 
Susanna  Edwards  to  confer  unto  the  said  John 
Dunning,  that  she  was  on  a  time  out  gathering 
of  wood,  at  which  time  the  said  Susanna  Ed- 
Wards  did  see  a  gentleman  to  draw  nigh  unto 
her ;  whereupon  she  was  in  good  hopes  to  have 
Ik  piece  of  money  of  him. 

This  informant  further  saith,  that  the  said 
John  Dunning  did  demand  of  her  the  said  Su- 
sanna, where  she  did  meet  with  the  said  gen- 
tleman ;  she  the  said  Susanna  did  answer,  that 
]t  was  in  Parsona^  Close.  And  further  saidi, 
That  afler  the  said  John  Dunning  was  gone, 
this  informant  did  hear  the  said  Susanna  £d- 
iTRnli  t0  ooiif«n,  that  on  Sunday  the  lathof 


July  instant,  she  with  Ma^  TremUes,  and  by 
the  help  of  the  Devil,  did  piick  and  torment 
Grace  the  wife  of  John  Barnes  of  Biddifivrd 
aforesaid. 

And  this  informant  further  saith,  That  she 
did  bear  die  said  Susanna  Edwards  and  Mary 
TremMes  to  say  and  confess,  that  they  did  thM 
present  day,  being  the  18tb  of  July  instant^ 
torment  and  prick  her  the  said  Grace  Barnes 

again. 

And  further  saidi.  That  she  did  hear  the  said 
Mary  Trembles  to  say  unto  the  said  Sunnna 
Edwards ;  Othou  rogue,  I  will  now  confess 
all  I  For  it  is  thou  that  hast  made  me  to  be 
a  witch,  and  thou  art  one  thyself,  and  my  con- 
science must  swear  it. 

Unto  which  the  sud  Susanna  replied  unto 
the  said  Mary  Trembles,  I  did  not  think  that 
thou  woiddest  have  been  such  a  rogue  to  dis* 
cover  it 

Andfurther  saith.  That  the  said  Sosaima 
Edwards  did  say  and  confess,  ^at  the  devil  did 
oftentimes  carry  about  her  spirit 

And  further  saith.  That  she  did  hear  the  said 
Susanna  to  say  and  further  confess,  that  she  did 
prick  and  torment  one  Dorcas  Coleman  the 
wife  of  John  Coleman  of  Biddtfoid  afbnsaidy 
mariner. 

And  further  saith.  That  she  did  hear  the 
said  Susanna  Edwards  to  confess,  that  she  vras 
sucked  in  her  breast  several  times  by  the  devil 
in  the  shape  of  a  boy  lying  by  her  in  the  bed  ; 
and  that  it  was  very  cold  unto  her.  And  fur- 
ther saith,  that  alter  she  was  sucked  by  hinn, 
the  said  boy  or  devil  had  Uie  carnal  knowledge 
of  her  body  four  several  times. 

And  this  informant  further  saith,  That  her 
husband  Anthony  Jones,  observing  her  the  said 
Susanna  to  m^pe  and  twinkle  her  hands  apon 
her  own  body,  said  unto  her,  Thou  Devil,  toon 
art  now .  tormefltiag  some  person  or  olber. 
Whereupon  the  said  Sosaana  was  displesscd 
vritfa  him,  and  said,  Well  enough,  1  will  fit 
thee ;  And  atthatixeseDt  time  the  said  Gnee 
Barnes  was  in  great  psinwitb  prickmgsaBd 
stabbittgs  unto  her  heart,,  as  she  did  sflerwasds 

affirm. 

This  inlbrinaat  further  saith,  That  oneof  the 
constables  and  her  said  husband,  withsosne 
others,  were  sent  by  Mr..  Mayor  to  brine  the 
said  Grace  Barnes  unto  the  town-liaU  of 
Biddiford  aforesaid;,  which  they  did  ac- 
coidingly  do :  and  unmediatdy,  as  soon  as  he 
with  oSiers  had  ledand  with  much  ado  bnnifdit 
the  said  Grace  Barnes  mto  the  tqwn-haU,  she 
the  said  Susanna  Edwards,  turned  about  and 
looked  upon  her  said  husband,  and  fbtihwith 
this  informant's  said  husband  was  taken  in  a 
very  sad  condition  as  he  was  leading  and  .sup- 
porting &e  said  Gi^ce  Barnes  up  the  stairs  of 
the  said  town^hall  before  the  said  Mayor  and 
Jnstioes;  insomuch  that  be  cried  out,  Wife, 
I  am  now  bewitched  by  this  Devil,  meaning 
Sttssnna  Edwards;  and  forthwith  teapl  and 
eapcsed  like  a  nuuhnan,  and  foU  a  shaking:, 
qinveriBg,  andfbaminff,  and  hiy  for  thaipnoe  sf 
half  an  hour  lilfiB  a  dying  ordsiid  JQM*    Ani 
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%t  length,  oomiiiff  to  hit  senses  again,  her  said 
baslNmddid  declare  unto  this  infbrraant,  that 
the  said  Susanna  Edwards  had  bewitched  him. 
And  this  infin'mant  further  saith,  That  she 
did  never  know  her  said  husband  Anthony 
Jones  to  be  taken  in  any  fits  or  convulsions, 
but  a  person  of  a  sound  and  healthy  body  ever 
cinoe  he  had  been  this  informant's  husband. 

Tno^AS  Gist,  Mayor* 

John  Davie,  Alderman. 

Devon,  it. — ^Biddiibrd  ts. 

The  Information  ofAnihony  Jones  ofBiddi- 
ford,  in  the  county  aforesaid,  husbandman, 
taken  upon  his  oath  before  us  Thomas 
Gist,  Mayor  of  the  borough,  town,  and 
manor  ofBiddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  majesty's 
Justices  of  the  Peace  "within  the  same 
Borough,  &c.  the  19th  day  of  July.  a.  d. 
1082. 

The  said  informant  ppon  this  oath  saith,  That 
yesterday  whilst  the  said  Susanna  Edwards 
was  in  the  town-hall  of  Biddifbrd  concerning 
the  said  Grace  Barnes,  he  did  observe  the  said 
Susanna  to  gripe  and  twinkle  her  hands  upon 
her  own  body,  m  and  unusual  manner :  where- 
upon this  informant  did  say  unto  her,  thou 
Devil,  thou  art  now  tormoiting  some  person  or 
other.  Whereupon  the  said  Susanna  was  dis- 
pleased  with  this  Informant,  and  said,  Well 
enough,  I  will  fit  thee.  And  of  that  present 
time  the  said  Grace  Barnes  was  in  great  pains 
with  prickings  and  stabbiogs  unto  her  heart,  as 
the  said  Grace  did  afler wards  affirm. 

This  Informant  further  saith.  That  one  of  the 
constables  and  he,  with  some  others,  being  sent 

Sthe  order  of  Mr.  Mayor  to  bring  the  said 
•ce  unto  the  town  -hall  ofBiddiford  aforesaid ; 
immediately , as  soon  as  they  had  brought  the  said 
Grace  unto  the  town- hall,  she  the  said  Susanna 
tnmed  about  and  kwked  upon  this  informant, 
and  forthwith  this  informant  was  taken  in  a  very 
sad  condition  as  he  was  coming  up  the  stairs  of 
the  said  town-hall  befbre  the  Mayor  and 
Justices ;  insomuch  that  he  cried  out.  Wife  I 
am  now  bewitehed  by  this  devil  Susanna  Ed- 
wards. 

Thomas  Gist,  Mayor. 
John  Davis,  Alderman. 

Devon,  u, — Biddiford,  n. 

The  Examination  of  Mary  Trembles  ofBiddi- 
ford in  the  connty  aforesaid,  single  woman , 
taken  before  Thomas  Gist,  Mayor  of  the 
borough,  town,  and  manor  of  Biddiford, 
aforesaid,  and  John  Davie,  Alderman,  two 
of  his  majesty's  Justices  of  the  Peace  within 
the  same  borough,  &c.  the  18th  day  of 
July,  A.  D.  1682. 

The  said  ezaminant  being  brought  before  us, 
and  accused  for  practising  of  witchcraft  upon 
the  body  of  Grace  Barnes  the  vrife  of  John 
Barnes,  of  Biddiford  aforesaid  yeoman,  was  de- 
wmdadbyu»iiowkiifihcbadpriotiscdwitch> 


craft,  said  and  confessed,  that  about  tbiw. 
years  last  past,  one  Susanna  Edwards  of  Bid* 
diford  aforesaid  widow,  did  inform  her,  that  if 
^e  would  do  as  she  the  said  Susanna  did,  that 
this  examinant  should  do  very  wc»l.  Where- 
upon this  examinant  did  yield  unto  the  sai4 
Susanna  Edwards,  and.  said  that  she  would  do 
as  the  said  Susanna  did. 

And  this  examinant  further confesseth,  That 
the  said  Susanna  Edwards  did  promise  that 
this  examinant  should  neither  want  for  money, 
meat,  drink,  nor  clothes. 

And  further  confesseth,  That  after  that  sh« 
had  made  this  bargain  with  the  said  Susanna 
Edwards,  that  the  Devil  in  the  shape  of  a  lion 
(as  she  conceived)  did  come  to  this  examinant, 
and  lay  with  her,  and  had  carnal  knowledge  of 
her  body.  And  that  after  the  Devil  baud  had 
knowledge  of  her  body,  that  he  did  suck  her  in 
her  secret  parts,'and  that  his  sucking  was  so 
hard,  which  caused  her  to  cry  out  for  the  pain 
thereof. 

And  further  confesseth,  That  on  Tuesdinr  in 
Easter- week,  which  was  the  1  Sth  day  of  May 
last  past,  she  this  examinant  did  go  about  tb« 
town  of  Biddiford  to  beg  some  farad,  and  in 
her  walk  she  did  meet  with  the  said  Sdsanna 
Edwards,  who  asked  for  thb  examinant  whcare 
she  had  been.  Unto  whom  this  examinant  an- 
swered, that  she  had  been  about  the  town,  and 
had  begged  some  meat,  but  could  get  none. 
Whereupon  this  examinant  together  with  the 
said  Susanna  Edwards,  did  j^  to  the  said  John 
Barnes's  house,  in  hope  that  there  they  should 
have  some  meat.  B^t  the  said  John  Barnes 
not  beiuff  within  his  house,  they  could  get  no 
meat  or  oread,  being  denied  by  the  said  Grace 
Barnes  and  her  servant,  who  would  not  give 
them  any  meat.  Whereupon  the  said  Susanna 
Edwards  and  this  informant  went  away  from 
the  said  Johu  Barnes  his  house.  And  afterwards 
on  the  same  day  the  said  Susanna  Edwards 
did  bid  this  examinant  to  go  to  the  said  John 
Barnes  his  house  again  for  a  farthing's  worth 
of  tobacco.  Whereupon  this  said  examinant 
did  go,  but  could  not  have  any  ;  whereof  this 
examinant  did  acquaint  the  said  Susanna  Ed- 
wards, who  then  said  that  it  should  be  better 
for  her  tlie  said  Grace  if  that  she  had  let  this 
said  examinant  to  have  had  some  tobacco. 

And  turther  confess^.  That  on  the  16thday* 
of  this  instant  month  of  July,  she  this  examt-^ 
nant,  with  the  said  Susanna,  did  ^  to  the  said 
John  Barnes  his  house  in  Bidditord  afoi'esaid^ 
and  went  at  the  fore- door  invisibly  into  th» 
room,wjiere  they  did  pinch  and  prick  the  said 
Graces  Barnes  almost  unto  death  ;  and  that 
she  saw  the  said  John  Barnes  in  bed  with  his 
wife  on  the  inner  side  of  the  bed. 

The  said  examinant  being  fur^er  demanded 
how  many  times  the  Devil  had  had  the  carnal 
knowledge  of  her  body  besides  the  time  above 
mentioned ;  she  saith  and  confesseth.  That  the 
DevU  hath  had  the  carnal  knowledge  of  her 
body  tiiree  other  times  ;  and  that  the  last  ,of 
the  said  three  times  was  upon  the  said  16tli 
day  of  July  as  she  was-  going  towards  .  th» 
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•ommirn  liakehouse.    And  that  at  that  time 


flbe,  with  the  help  of  the  Devi),, would  have. 
killed  the  said  Oraee  Bamtf,.  if  that  she  the 
aud  eiamlaant  had  not  spilt  some  of  the  meat 
ehe  was  then  canning  unto  the  said  Bake- 
house. 

.Thomas  Gist,  Mayor* 

John  Datie,  Aldeiman. 

DeTon.  Si. — Biddiford,  is. 

The  Examination  of  Susanna  Edwards  of  Bid- 
diford aforesaid,  in  the  county  aforesaid, 
widow,  taken  the  10th  day  of  July,  a.  dj 

1682. 

The  said  examtnant  being  broi^j^ht  before  ns, 
and  accused  tor  practising  of  witchcraft  upon 
the  body  of  Grace  Barnes,  the  wife  of  John 
Barnes  of  Biddiford  aforesaid  yeoman,  was  de- 
manded b}^  us  how  long  stnoa  sue  had  discourse 
orfkmiliarity  witli  the  Devil ;  saith,  Tliaiabout 
two  years  ago  she  did  meet-  ^ith  a  gentleman 
in  a  field  called  the  Parsonage  Close  in  the  town 
of  Biddiford.  And  saith  that  his  apparel  was 
all  of  black.  Upon  which  she  did  hope  to  have 
a  piece  of  moneyof  hiita.  Whereupon  the  gen- 
Ueman  drawing  near  unto  this  examiaant,  she 
did  make  a  corchy  or  courtesy  unto  him,  as  she 
did  use  so  to  do  to  gentlemen. 

Beiag  demanded  what  and  wlio  tlie  gentle- 
man she  spake  of  was,  the  said  examinant 
answered  and  said,  That  it  was  the  Devil. 

And  confessed.  That  the  Devil  did  ask  of  her 
wfaedier  she  was  a  poor  woman?  unto 
whom  she  answered  that  she  was  a  poor 
woman;  and  that  thereupon  the  Devil  in 
the  shape  of  the  gentleman  did  say  unto 
her,  that  if  this  examinant  would  grant 
him  one  request  that  she  should  neither  want 
for  meat,  oriiik,  Uor  clothes :  whereupoD  this 
examinant  did  say  unto  the  said  gentleman, 
(or  rather  tlie  Devil)  In  the  name  of  God,  what 
is  it  that  I  shall  have  ?  Upon  which  the  said 
IfentlemaD  vanished  clear  awajv  from  her. 

And  further  confesseth,  That  afterwards 
there  was  something  in  the  shape  of  a  little  boy 
which  she  thinks  to~  be  the  Devil,  came  into 
iier  house  and  did  lie  with  her  and  that  he  did 
Miekherather  breast. 

And  confosseth,  that  she  did  afterwards  meet 
him  in  a  place  called  0tambridge^laae  in  this 
pbnsh  of  Biddiford,  leading  towards  Abbotisham 
Arhieh  is  die  next  oaridi  ob  die  west  of  Bid- 
'diford  aforesaid)  wbere  he  did  suck  blood  oat 
df  her  breast. 

And  fhrther  coDfosseth  Ihat  on  Sunday, 
«rUch  was  the  Idth  day  of  Jply  instaat,  she 
this  eenmnattt,  togsdier  with  Maiy  TMnmas 
of  Biddiford  aiorssaid,  sincle  woman,  4id  go 
•nto  Ae  house  of  Jonn  ttMes  of  Siddifoid 
•tbresaid,  yeoman,  and  Ihat  nobody  did  tee 
them  ;  and  tliatthey  weva  in  the  same  roan 
svheM  Grace  the  wife  of  dw  said  John  Bamas 
was,  and  that  there  ttor  did  prick  andpiiiehdie 
aaid  Grace  Bames  with  their  ingsts,  and  put 
^^-4.j,^^p;^  ^A4 — ffrTtjnrTrmnrhthntdir 

caid  Once  Bvnwi  WM  abnwt4B«d. 


AodeoDfesarth,  That  this  pyeimt  da^^aiia  that 
enminaot  did  prick  and  toniietit  the  ahc 
Gnu«  Banies  again,  (intimating  with  her  fin** 
gers  how  s^e  did  it.)  And  loac  eoofoneth. 
that  the  Devil  did  intice  her  to makean  cm 
of  her  the  said  Giaoa  Barnes  {  and  duit  ht 
told  her  that  he  would  come  again  to  htf  coee 
more  befove  she  should  go  out  of  town.  And 
confesseth,  that  she  can  go  unto  any  place  in- 
visible, and  yet  her  body  shall  be  lying  in  her 
bed.  And  further  confesseth,  that  the  devil 
hath  i^ipeared  unto  her  in  fthoihape  of  a  hen, 
as  she  supposed. 

Bang  demanded  whether  she  had  done 
any  bodily  hurt  unto  any  other  person  besides 
the  said  Grace  Bames,  saidi  and  oqnfosseth, 
that  she  did  prick  and  torment  one  Dorcas 
Coleman,  the  wife  of  John  Coleman  of  Biddi- 
ford aforesaid  mariner.  And  saith,  that  sh^ 
gave  herself  to  the  Devil  when  she  did  meet 
with  liim  in  8tambridge-Lane,  as  aforesaid. 
And  saith,  that  the  saicf  Mary  Trembles  was  a 
servant  unto  her  this  examinant,  in  like  WMintier 
as  she  this  examinant  wu  a  eervani  unla  the 
Devil  (whom  she  ctdled  by  the  appettttifm  of  a 
gentleman  as  aforesaid.) 
Thovias  Gist,  Mayor. 
John  Davie,  Alderman. 

[Examined  with  the  Original,  whereof  fliiai^ 
a  true  copy.    Jlohn  Hill,  Town-ClecL] 

The  Substance  of  the  Last  Words  and  Cox- 
FBssioNs  of  Susanna  Edwards,  Tempe- 
rance Lloyd,  and  Mary  Tr<^^es,  at  the 
time  and  place  of  their  Exoution  ;  as 
fully  as  could  be  taken  in  i^^jise  HaMe  to 
so  much  noise  and  confusion,  as  m  usual 
on  such  occasions. 

l^Ir.  H.  Mary  Trembles,  What  hare  yaa  |» 
aay  as  to  the  crime  yon  are  now  to  die  for  ? 

Afory.  Ihavetpokeasmuchaslaani^eak 
already,  and  can  speak  no  more. 

H,  In  what  shape  did  the  Devil  come  la  voa? 

Mary,  The  Devil  cameto  meonoe,  I  lUBk* 
like  a  lion. 

If.  Did  heofferaiiy  violence  to  yoQf 

Mary.  No,  not  at  aU,  but  did  ^htco  mt, 
and  did  nothing  to  me  :'and  I  cri«l  to  G«4, 
and  asked  wmU  he  would  have,  and  "be  va- 
nished. 

H.  Did  he  give  diee  any  mft,  or  didat  thoo 
makehim  any  promise  ?-«Jii0ry.  No. 

H.  Had  he  any  of  thy  blood  P—Jfory.  Ne, 

H.  Did  become  to  make  use  of  thy  body  ia 
a  carnal  manner  P 

Mary.  NeVer  in  my  ttfo. 

Jl,  Have  you  a  teat  ia  your  piivy«p»t^? 

Mary.  None.  TheGnndloqueitsttditwas 
iraromtothem. 

H.  Mary  Tremfale8,W|«  not  tf^derii  diem 
with  Susan  when  I  was  once  in  the  ptimm 
wilk  yoQ^  and  mder  bar  oaati  7  Ike  ndMT  IM 
oaethat  he  was  ItaiMa,  hot  is  no«r  fled;  mi 
flmt  the  dcRrii  waa  in  the  way  wImb  I 
gningtoTamtoninlh  n^aan  wk»  k  m 
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Md  fts  the  PMlittut  says,  I  will  confesB  nnr 
iniouities  and  acknowledge  all  my  sin.  We 
fiira  that  Mary  Magdalen  had  Heven  detih, 
and  she  came  to  Christ  and  obtained  mercy : 
and  if  thou  break  thy  league  with  the  devil, 
and  make  a  covenant  with  Qod,  thou  mayest 
idso  obtain  mercy.  If  thou  hast  any  thing  to 
speak,  speak  thy  mind. 

.  Mary.  I  have  spoke  the  very  truth,  and 
can  speak  no  more :  Mr.  H.  I  would  desire 
they  may  come  by  me,  and  confess  as  I  have 
dune. 

H.  Tempcmnce  Uoyd,  Have  yon  made 
any  contract  with  the  devil  ?—T<mi).  No. 

H.  Did  he  ever  take  any  of  thy  blood  ? 

Temp.  No. 

H.    How   did  he  appear  to  thee  firstor 
where  in  the  street  ?  in  vi^bat  shape  ? 

Tanp,  In  a  woful  shape. 

H.  Had  he  ever  any  carnal  knowledge  of 
Aee?— T€«p.  No,  never. 

If.  What  did  he  do  when  he  oante  to  thee  ? 

TaM|p.  He.cauaed  me  to  gpo  and  do  harm. 

H,  Ani,  did  you  gx>  ? 
.    Tmp.  I  did  hurt  a  woman  sore  asainst  my 
iSonseieoce:  he  carried  me  up  to  her  door, 
which  was  open :  the  woman's  name  was  Mre. 
Grace  Hiotoas. 

H.  What  caused  yon  to  do  her  harm  T  what 
malice  had  you  •  agftmst  her  f  did  she  do  you 
ioiThann  ? 

Temp.  No,  tltte  never  did  me  anv  harm :  but 
the  Devil  beat  me  about  the  hesA  grievously 
because  I  would  not  kill  her  :  but  I  did  bruise 
her  after  this  fashion  [laying  her  two  hands  to 
hersides.l 

H.  Did  you  brmse  hper  till  tSie  Mood  came 
tut  of  lier  mouth  and  nose  ?-^Temp.  No. 

H,  How  many  did  you  destroy  and  hurt  ? 

Temp,  None  tint  she. 

H.  Did  you  know  any  mariners  that  yon 
or  your  associates  destroyed  by  OTertumingof 
shijM  and  boats  f 

Temp.  No;  f  never  hart  any  ship,  bark,  or 
hoat  in  my  life. 

H.  Was  it  you  or  Susan  thai  did  bewitch 
thechfldren? 

Tcmo,  1  sold  apples,  and  the  child  took  an 
hpple  from  me,  and  the  mother  took  the  apple 
from  the  child ;  for  the  which  I  was  very 
nngry  :  but  the  child  died  of  the  small  pox. 

n.  Do  you  Imow  one  Mr.  Luttenl  about 
these  parts,  or  any  of  your  confederates  ?  did 
you  or  them  bewitch  his  child  ?— Temp.  No. 

H,  Temperaaoc,  How  did  yon  come  in  to 
Jiurt  Mrs.  Grace  Thomas  P  did  you  pass 
through  thekey-hole  of  the  door,  or  was  the 
door open P 

Temp.  The  Dev3  did  lead  me  up  stahv,  and 
the  door  was  open  :  and  this  b  all  the  hurt 
I  did. 
.  II.  How  do  you  know  it  was  the  Devil  ? 

ihtw.  I  knew  it  by  his  eyes? 

A.  Had  you  no  discourse  or  treaty  with 
liimP 

Tet^.  "No  j  he  said  I  should  so  ahvnrwith 
jBfli  to  ctesttv^  a  wuDnn^  and  %  tM  oim  f 


would  not :  he  said  he  would  make  me ;  and 
then  the  Devil  beat  me  about  the  head. 

H.  Why  had  you  not  called  upon  God  f 

Temp.  He  would  not  let  me  do  it. 

H.  You  say  you  never  hu/ted  ships  nor 
boats  ;  did  you  never  ride  over  an  arm  of  di« 
sea  on  a  cow  ? 

Temp.  No,  no,  master,  it  was  she,  meaning' 
8)isaD. 

When  Temperance  said  it  was  8i]san,  she 
said  she  lied,  and  tliat  ehe  was  the  cause  of  her 
bringing  to  die :  for  she  said  when  she  was 
first  orou<;ht  to  gaol,  if  that  Khe  was  hanged* 
she  would  have  me  hanged  too  ;  she  repoited 
I  should  ride  on  a  cuw  befoi-e  her,  which  I 
never  did. 

H.  Susan,  Did  you  see  the  shape  of  a 
bullock  ?  at  the  iirst  time  of  your  examinaiiou 
you  said  it  was  like  a  short  black  man,  aliouC 
the  length  of  your  arm. 

Sus.  fie  was  blacdc,  Sir. 

H.  Susan,  Had  you  anv  knowledge  of  the 
bewitching  of  Mr.  Lutterirs  child,  or  did  you 
know  a  place  caUed  Tnmton  Burroughs  ? 

Sui.  No. 

H.  Are  you  willing  to  have  any  prayers  P 

Then  Bir.  H.  nrayed,  whose  prayer  we 
could  not  take ;  and  they  sung  part  of  the  40th 
Psalm,  at  the  desire  of  'Susanna  £dwards  :  as 
she  mounted  the  ladder,  she  said.  The  Lord 
Jesus  speed  me ;  though  my  aba  be  as  red  as 
acariet,  the  Lard  Jaaos  can  make  them  as  while 
asanew  :  the  Lard  helpmy  soul.  Then  wae 
azcoitted. 

Mary  Trembles  said.  Lord  Jema  feoahr* 

Zseul ;  LordJesus  speed  me  ;  and  tiam  wne 
executed. 

Temperance  Uoyd'said,  JesosCfanstneed 
me  well:  Lord  ror^ve  aU  my  ains;  Loid 
JTesus  Christ  be  mereiful  to  my  poor  soul. 
.  Mt.l^eriff.  You  are  looked  on  as  the  wwimhi 
that  has  debanehed  the  other  two:  did  yew 
ever  he  vrith  Devils  ?<»7}esi».  No» 

Sh.  Did  not  you  knewef  their  comiag  te 
gaol  ?«— Hsmp.  No.  * 

Sh.  Hare  y^u  any  thing  to  say  (a  m^isiy 
tkevforld? 

•Temp.  I  forgive  them,  as  I  desire  the  Ltndl 
Jesus  Christ  will  forgive  me.  The  gnmum 
thing  I  did  was  to  Mrs.  Grace  Thomaa;  and  I 
desire  I  may  be  sensible  of  it,  and  that  the 
Lord  Jesus  Christ  may  forgive  me.  The 
Devil  met  me  in  fhe  street,  and  bidmekill  her  | 
and  because  I  would  not,  he  beatme  abootthe 
bead  and  back. 

Mr.Sh.  In  whet  rfiape  or  colour  was  he  f 

Temp.  In  hlack,  like  a  bullodCi 

Sh.  How  do  you  know  ymi  did  k?  hew 
went  yon  m,  trough  the  Icey^hofe,  er  the 
door?— 7emp.  At  the  doer. 

Sh.  Had  you  no  disoourse  with  the  Devil  f 

Tfiiip.  Never  but  this  day  six  wedcs. 

Sh.  You  were  charged  about  1$  years'sinetet 
and  did  yon  never  eee  the  Devil  hut  this  time  f 

Temp.  Yes,  once  before :  J  was  going  fyi 
tnwtma,  and  became  to  me  and  said.  This  aoor 
womaniiMnfreat  buBdken»«id  wottid  he^ 
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to  the  Cstfe  of  the  Essex  Witches,  ante^  toI.  4, 
p.  817,  and  to  the  Trial  at  Bury,  vol.  6,  p.  G47. 
FouQtainhall  (Decisions,  vol.  1,  p.  304),  notices 
a  Case  which  occurred  very  shortly  after  this 
trial  of  Lloyd,  Tremhies,  and  Edwards  ;  and 
from  his  report,  it  seenas,  tliat  the  wretched 
prisoner  in  that  case  was  exempted  from  ih% 
operation  of  any  active  cruelty.  '*  Oct.  1st, 
1684,  one  Marion  Purdy ,  dwelling  at  the  West 
Port  of  Edinburgh,  once  a  milk- wife,  and  now 
a  beggar,  is  apprehended  as  a  witch,  and  many 
delations  of  malifices,  by  laying' on  diseas^ 
frenzies,  &c.  come  in  a^nst  her.  She  died 
of  cold  and  poverty  in  prison  about  the  Christ- 
The  sevciity  with  which  witches  had  in  mas ;  the  king's  Advocate  giving  no  ^eat  no- 
Scotland  been  treated,  may  be  seen  in  the  Notes    tice  to  such  informations  against  witches." 


ease  me  of  uiy  burthen  :  and  I  said,  The  Lord 
had  enaUed  *me  to  carry  it  so  fav,  and  I  hope 
I  shall  be  able  to  carry  it  further. 

SL  Did  the  Devil  never  promise  you  any 
thing  ? — Temp.  No,  never. 

Sh.  Then  you  have  served  a  very  bad  master, 
who  gave  you  nothing.  Well,  consider  you 
tre  just  departing  this  world :  do  you  believe 
there  is  a  God  ? — Temp,  \cs. 

Sh.  Do  you  believe  in  Jesus  Christ  P 

Temp,  Ves  ;  and  I  pray  Jesus  Christ  to 
pardon  all  my  sins.    And  so  was  e^cuted. 


287.  Proceedings  between  the  King  and  the  Cirr  of  London,  on 
an  Information  in  nature  of  a  Quo  Warranto^*  in  the  Kings 
Bench:  33— 35  Charles  II.  a.d.  1681 — 1683. 


Mich'  S3  Car.  S,  in  B.  R.  Rot.  137.  Sir  Ro- 
bert Sawyer,  knt.  his  Majesty's  Attorney 
General,  against  the  Lord  Mayor,  and 
Commonalty,  and  Citizens  of  London. 

The  Information  in  nature  of  a  Quo  Warranto 

sets  forth, 

XHAT  the  mayor,  and  commonalty,  and  citi- 
Ecns  of  the  city  of  London,  by  the  space  of  a 
month  then  last  past,  and  more,  used,  and  yet 
do  daim  to  have  and  use,  without  any  lawiul 
warrant,  or  rei^al  grant,  within  the  city  of 
London  aforesaid,  and  the  hherties  and  privi- 
leges of  the  same  city,  the  libeities  and  privi- 
lege following,  viz.      " 

*  «*  The  court,"  says  Burnet,  "  finding 
that  the  city  of  London  could  not  be  wrought 
«ii  to  surrender  tlieir  Charter,  resolved  to  have 
it  condemned  by  a  judgment  in  tlie  King's- 
beneh.  Jones  nad  died  in  Mny  :  So  now  Pol- 
lexphen  and  Treby  were  chiefly  relied  on  by 
the  city  in  this  matter.  Sawyer  was  the  at- 
torney geoeral,  a  dull  hot  man,  aud  forward  to 

'  ierve  aU  the  designs  of  the  court.  He  under- 
took by  the  advice  of  Sanders,  a  learned  but 
t  very  immoral  man,  to  overthrow  the  Charter, 
When  the  matter  was  brought  near  judgment, 
Sanders,  who  had  laid  the  whole  thing,  was 
made  chief  justice.  Pemberton,  who  was  not 
'istisfi^  in  the  point,  being- removed  to  the  com- 
mon pleas  upon  North's  advancemeiit.  Dolben, 
a  Judge  of  the  King's- bench,  was  found  not  to 

t  be  clear:  So  he  was  turned  out,  and  Withins 
came  in  his  room.  When  sentence  was  to  be 
given,  Sanders  was  struck  with  an  apoplexy  : 
So  he  could  not  come  into  court :  But  he  sent 
his  judgment  in  wTiting,  and  died  a  few  days 
afier.  The  sentence  was  given  \fithout  the  so- 
lemnity that  was  usual  upon  creat  occasions : 

*  l*he  judges  were  wont  formerly  iu  delivering 
their  opinions  to  make  loog  arguments  in  which 
they  set  forth  the  grounds  of  law  on  which 
they  went,  which  were  great  instroctioiui  to  the 


I.  To  be  of  themselves  -  a  Body  Corporate 
and  Politic,  by  the  name  of  Mayor  and 
Commonalty,  and  Citizens  of  the  City  of 

.    London. 

U.  To  have  Sheriffs  Civitat'  et  Com'  Lob- 
j  don'  et  Com'  Midd'.  and  to  name,  dect, 

/   make,  and  constitute  them. 

IH.  That  the  Mayor  and  Aldermea  of  ihm 
said  Ci^  should  be  Justices  of  the  Peace, 
and  hold  Sessions  of  the  Peace, 

All  which  Liberties,  Privileges,  and  Fran- 
chises,'the  said  Mayor  and  Commonalty,  and 
Citizens  of  London,  upon  the  King  did  by  the 
space  aforesaid  usu^p,  and  yet  do  usurp. 

students  and  banisters :  But  that  had  been  laid 
aside  ever  since  Hale's  time. 

^^  The  judgment  now  given  was,  that  a  citj 
mlj^ht  forfeit  its  charter  ;  tliat  the  male-yer- 
sattons  of  the  common  council  were  the  acts  of 
the  ^vhole  city,  and  that  the  two  points  set 
forth  in  the  pleadings  were jost  grounds  for  tha 
forfeiting  or  a  Charter.  Upon  which  premisses 
the  proper  conclusion  seemed  to  be,  that  diere- 
fore  the  city  of  London  had  forfeited  their 
Charter  :  Butthe  consequences  of  that  were  so 
muchappfehciided,  that  they  did  not  think  fit 
to  venture  on  it :  So  they  judged,  that  the  king 
might  seize  the  liberties  of  the  city.  The  at- 
torney genei*al  moved,  contrary  to  -what  is 
usual  in  such  eases,  that  tlie  judgment  might 
not  be  recorded.  And  upon  mat  new  endea- 
vours were  used  to  bring  the  common  council 
to  deliver  up  their  Charter  :  Y^  that  could  not 
be  compassed,  though  it  was  brought  much 
nearer  m  the  numbers  of  the  voices  than  was 
imagined  could  ever  be  done."  lOwnTimes,  2»34. 

Roger  Noitb  is  rery  copious  unon  ■  this  sab- 
ject.  From  his  connection  with  sir  Dudley 
J^orth,  it  was  natural  that  he  should  feel  alivcJy 
iuterest  in  the  proceedings  concenuDg  the  <atj 
of  Loudon,  during  the  latter  part  of  tile  reigtt 
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Ih&Te  been,  a  body  corporate  and  poKtic,  by 
narae  of  Mayor  and  Oommonaltyy  and  CldzaoB 
of  the  City  of  Iiondoo. 

That  in  Magna  Charta  de  libertatib'  Angliiey 
in  the  parliament  holden  9  Hen.  3,  h  yna 
enacted,  *  Quod  civitas  London'  habeat  omnes 
'  libeitates  suas  antiqiias,  et  consuetudines  suaa.* 
That  in  the  parliament,  1  Edw.  3,  ^at  kin|^ 
by  bis  charter  Deassensu  Prelatonnn,Comitum, 
&ronum,  *  et  totius  communitatia  regni  sui,* 


P/w. 

Tbe  mayor  and  eommonahy,  and  citizena, 
appear  by  their  attorney,  and  plead, 

I.  Aato  their  bein^  a  Body  Politic  and  Cor- 
porate, they  prescribe,  and  say, 

1.  That  the  city  of  London  is,  and  time  out 
of  mind  hath  been,  an  ancient  dty,  and  that  the 
citixens  of  that  city  are,  and  by  aU  that  time 

of  Charles  the  Second,  and  wherever  he  men- 
tions them  in  his  "  Examen,"  his  partiality  is 
displayed  in  a  degree  which  rery  much  weak- 
ens his  testimony,  though  certainly  the  force 
of  his  arguments  such  as  they  are  is  not  af- 
fected by  it.  "  Testimony, "  says  Boyle,  *  is 
like  the  shot  of  a  long-now,  which  owes  its 
efficacy  to  the  force  of  tne  shooter  ;  argument 
is  hke  the  ahot  of  the  cross-bow,  equiAv  for- 
cible, whether  disdiarged  by  a  giant  or  a  awarf. 

North's  account  (abustre  as  usual  of  Kennet) 
is  as  follows : 

'*  I  know  no  transaction,  in  this  reign,  more 
disiDgeouondy  traduced,  than  that  known  by 
the  word  Charters ;  which  mean  the  Quo 
Warrantos  broo^^t  against  tome-corpoMions 
for  seising  their  iriuiehises  into  the  king's 
hands  for  abuser  of  them.  Whereupon,  and 
upon  Toluntary  surrenders  of  some,  diverse 
new  Charters  were  granted,  with  some  altera- 
tions and  restricfioQs.  The  author  here  ihstin- 
guisheth  neither  things,  times,  manners,  or  in- 
tentions, but  supposeUi  the  worst  of  all  alike. 
And  then  he  transcribes,  out  of  a  cankered  libel, 
an  hellish  parcel  of  inrectiTes  against  the  go- 
▼emment,  upon  that  occasion;  wheiein  all 
orders  are  scandalised,  the  holy  scriptures  and 
religion  bromrht  in  to  compliment  the  infemi^ 
sarcasm,  anC^hen  concludes  with  panegyric  i 
but  it  b  bestowed  upon  attainted  rebels  and  re- 
hellion.  This  frustrum  of  a  libd  is  grafted  into 
his  pious  History,  as  an  accountof  that  remark- 
able proceeding,  where  every  one  may  read 
what  I  care  not  to  repeat. 

*'  But,  as  to  the  matter  itself,  I  think  I  may 
distinguish  it  into  three,  orders,  which  I  term 
1.  Quo  Warrantors.  9.  Surrenders.  3.  Regu- 
lationa.  Which  partition  may  be  marked.  1. 
good,  9.  indifierent,  and  3.  bad.  First,  by 
Quo  Warrantors  I  mean  such  as  weie  ordenMl 
affainst  those  corporations  that  had  enormously 
o&nded  by  breadi  of  his  miyesty's  laws,  and 
who  aefup  the  authority  of  their  trust,  not  for 
the  due  ea^ecutioD  of,  but  for  the  protecting 
from»  the  law,  persona  that  were  notorious  of- 
fenders against  it ;  and  out  of  this  list  I  will  not 
except  the  great  city  of  London  itsdf,  as  mav 
appear  with  good  reason  afterw^r4i.  And« 
within  dtts  view,  and  going  no  fhrther,  1  mnat 
affim^  that  there  never  was  a  piece  of  more  ne- 
oewaryjuatice  in  the  English  state,  nor  more 
beneficial  to  all  die  peopk  in  general,  than  the 
prosecuting  those  Quo  Warranto'r  was.  And 
to  shew  there  was  absolute  need  of  it,  I  affirm 
also  that  the  first  overture  was  not  from  the 
oourt,  nor  fimn  such  blaek  deHgna  as  the  au- 
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thor  and  his  feHow  libellers  suijmst ;  but  from 
the  counties  where  the  abuses  where  agrievance 
msufferable.     And  fur  redress  of  them,  the 
gentlemen  of  the  counties  applied  to  the  king 
by  such  means  as  they  had.    The  mischief  lay 
in  towns  that  had  justices  of  their  own  vith  a 
clause  that  the  justices  of  the  country '  nein- 
tromittant ;'  so,  by  excluding  the  country  jus  • 
tices,  they  were  become  the  ordinary  asylums 
for  dl  sorts  of  rogues  that  fled  front  the  justice 
of  the  sessions,  and  particularly  those  that 
were  tumultuous  and  seditious,  and  there  found 
protection.    And  particularly,  the  town  of  Pool 
in  I>orsetshire  was  of  this  order,  and,  if  I  mis- 
take not,  Taunton  Dean  another.    Others  there 
were  in  the  West  of*  England  complained  of; 
and  ao  much  in  earnest,  that  the  grand  juries 
in  Dorsetshire  and  Devonshire,  or  one  of  them 
(for  I  do  but  just  recollect  some  particniars)  pre- 
sented these    places   as  common  nuisances. 
And,  upon  the  amplication  of  the  gentlemen  to 
the  judges  of  assize,  the  matter  was  laid  before 
the  king,  and  Quo  Warraqto's  ordered  to  be 
prosecuted  against  the  chief  of  them.    And» 
upon  that  some  were  reduced,  others,  kixowing 
themselves  to  be  obnoxious,  submitted ;  ana 
then  their  Charters  came  to  be  surrendered,  and 
new  ones  granted  in  lieu  of  them.    In  which 
n^  aherations  were  made,  but  ^ch  as  respected 
the  law,  and  the  good  government  of  the  conn- 
tiy ;  such  as  layinjg^  the  towns  open  to  the 
justices  of  the  counties,  if  they  found  cause  to 
mterpSse  there,  and  to  act  with  the  justices  of 
the  place,  and  sometimes  to  be  of  the  body^ 
and  capable  of  the  offices  of  authority  in  the 
corporations.    And  if  any  honest  Englishman 
can  be  of  opinion  that  such  changea  were  noC 
much  for  the  better,  especially  as  to  diverse 
factions,  or  rather  mercenary,  corporations,  I 
must  crave  leave  to  differ  from  him .    And  this 
method  was  observed  in  most  instences  of  that 
rei^,  wi4»out  any  of  the  hideous  characters 
which  the  fhction,  now  in  our  latter  times,  have 
bestowed  upon  it.    And  I  limit  this  division  of  a 
laudable  proceoding,  without  any  abuse  at  aDf 
until  the  time  that  sir  George  Jefleries  was 
Lord  Chief  Justice  of  the  King's  bench,  and 
sworn  of  the  privy  council,  which  let  him  into 
the  means,  as  his  way  was,  to  pnsh  things  be- 
yond their  due  boun<M. 

**  And,  afler  that  time,  the  abuse  began  to 
mw,  bni  not  to  any  great  inconvenience,  and» . 
mrtbat  reason,  I  give  this  class  the  character 
of  indifferent.  Divers  inducements  then 
brought  in  charters  to  be  surrendered  in  ordet 
totherenen-aloflhem.    For  it  being  observed 

3X 


«tid  bj  authority  of  tbe  aafoe  parliamenl,  bar- 
ing reci^  ^bs^t  the  satuje  citizens,  at  tke;  Ume 
ol  the  m^liin^  Magna  Cbaita,  aivd  also  in  the 
time  oft'  Edward  the  Confessor,  William  tUe 
(Jonquero):,  and  other  his  progenitors,  had  di- 
ners liberties  and  customs,  wiUs  and  grants  by 


authority  aforesaid,  Th^t  the  same  citizena 
shall  have  their  liberties  according  to  Miigna 
Cfaartai->And  diat  for  any  persdial  tre^iass 
^*  alicujus  mintstri  ejuadem  ctvitaftis,  libtttas 
'^ '  ciTit^  illins  in  oumua  ^ufdem  Domini 
<  Uegis  £dw.  3,  vel  beredum  aaommv  non 


■ : : — : «  • « •     ^  ^  .  .  .    .  i  i 

that  such   compliments  of  the  towns  were  fi  saw  or  knew,  as  we  did,  how  his  mij^y  waa 
graciously  accepted,  and  the  preTajhng  with  ^  afironted  by  ftction  fbstening  upon  the  Mpulace 


others  to  'come  in*,  r/as  accounted  good  service, 
aod,  By  a  soi*t  of  mode  or  custom,  me  tendency 
of  loyalty  itself  was  that  way ;    this  drcum- 
slance  was  the  occasion  that  many  towns  came 
in  and  took  tbe  opportunity  to  be  remunerated 
with  considerable  privileges,  respecting  their 
common  proiit  and  trade,  which  wececom- 
^lonly  granted  as  they  d^ed.    And  as  to  the 
changes  mad^,  with  respect  to  the  law  and 
government  of  the  country,  the  inhabitant^ 
were  commonly  not  very  solicitous,  but  sub- 
mitted those  matters  to  the  kbg's  pleasure. 
But  the  worst  inducement  was  when  pick- 
tliank  courtiers,  for  ostentation  of  merit,  fright- 
ed the  people  with  Uie  law  and  charges,  and 
procured  summons  of  duo  Warranto  to  l|e 
served  upon  them  ;  and  having,  by  such,  un- 
due m«ans,  brought  in  the  c}iarters,  set  a  valu^ 
Q|)on  themselves  at  court,  as  for  so  much  good 
service  done.    There  was  a  memorable  passage 
of  this  nature.    When  the  Lor4  Chief  Justice 
Jelferies  went  the  Northern  circuit,  he  hftd 
taken  upon  him.  and  accordingly  valued  hun- 
sctf  to  tiie  kin^  tor  doing  great  noatters  towards 
brhtg;ing  in  ol  charters,  as  it  ^as  called ;  and, 
by  his  own  contrivance  (as  I  have  very  good 
reason  to  ^uess)  to  procure  for  Limself  as  great 
an  authonty  in  the  Northern  circuit  (.whicn  he 
was  appointed  tar)  as  was  possible,  the  king 
was  persuaded  to  present  him  with  a  ring,  pub- 


hcly  taken  with  his  own  finger,  ip  tokfK  ^  1ms 
majesty's  accepftoce  of  hia  most  eminent  ser- 
Tices.  And  this  by  way  of  precursor ;  which 
being  blasEoned  in  the  Oaaette,  l^s  lorjbhip 
went  down  into  the  country  as,  from  thfe  king 
Le^tus  a.  V^ere,  esteemed  a  mighty  favorite : 
^hicb,t(^ther  with  his  bfty  au^,  made  all 
the  charters^  like  the  walls  of  Jericho,  fall  down 
before  him;  and  he  returned  laden  with  sur- 
renders, the  spoils  o(  towns ;  which,  with  c^r- 
1;^in  other  performances  in  that  voyage,  i\ot.i( 
subject  here,  advanced  his  pretensions  to  favour 
at  court.  The  process  was  indeed  {deasant : 
the  king  by  public  favours  arms  a.  man  with 
uo^  er  by  which  he  doth  sreat  things,  and  then 
those  great  things  entitle  him  to  favour,  asflown 
ing  from  him,  which  mdeed  flowed  from  the 
kind's  authonty  and  favour  shewed  him.  And  so 
in  the  city,  upon  the  strength  <^an  old  drunken 
acquaintance,  he  seemed,  and  thereupon  pre- 
tended to  have  an  interest,  which  proairedhim 
the  conntenanae  Ofhis  majesty's  favour  at  court  j 
and  tha^  turped  ton  real  inteVest  in  the  city  ;. 
which  in  truth  was  the  king's  authority,  and  not 
.bis,  although, (a& a  personal  merit)  he  assumed 
it.  But  to  conclude ;  we  are  to  consider  here, 
none  could  blame  the  king  for  desiring  to  put 
th&  corporations  in  a  better  orisr;  tbcwhoever 


of  those  abused  towns,  woufi  think  neimer  his 
honour,  government,  or  person  safe  without  it 
**  Thus  far  tbe  alteration  of  charters^  how- 
ever growing  into  abuse  (I  mean  as  to  the  ma- 
nagement in  the  country ;  for  the  court,  to  4o 
right,  was  very  just  and,careM  of  the  towns) 
were  of  no  desperate  ill  consequence.    I  knov 
it  bath  been  in  ^verv  one*s  moutb  to  oliject  that 
all  was  done  to  innuence  elections  to  ihe  par- 
hament ;  and,  as  the  w^y  of  ol^ectora  is,  they 
run  the  consequences  to  exti^emity,  and  called 
it  packing  a  parliament,  and  oorrupting  the 
Y«ry ibuntainofthekwa.  Nowif iP&wiUpvo- 
fess  any  ingenuity,  we  must  own  that,  att  thai 
tiflEbe,  1^  crown  mid  need  of «  better ,  kilerest 
thanUhadinthQcbQiQe  ofm«mbH»|ttiftaain- 
tian  a  due  baknoe;  that  an  adverse  party 
might  not  oarry  every  thing  in  thdr  model 
agunat  the  crown«  a?  was  most  notorionaly  the 
C^^  of  the  Qxfyurd  and  Westminster  parli^ 
m^ta.    And  it  waa  better  if  it  had,  or  oo«U 
have,  been  done  thus,  than  by  setting  up.  new 
boroughs,  which  the  kingnpight^  atpkaaaae. 
IwoiUdbavelbUfia,that  object  this,  ooMtdtr 
what  is.  the  consequence  oi.  8plittingii«boUa 
and  subofning  unqualified  coantrymcn  to  Ibr- 
swear  tbemadves  to  vote  in  a. party  ;  •  and  who 
are  the  greatest  traitora  to  the pubbe  P&ft^whal 
waa  the  harm  if  the  beat  of  thoae,  mterasttd  in 
the  coiinty  eleelioDa,  had  also  voicea  in  the  bo- 
I'Oiigha,  whereby  they  might  shenr  th&deladed 
not  to  sav  bribed  towne,  a  bettoc.  choice  tbe» 
they  covfd,  or  at  least  would,  have  found  lor 
theoMelTea?  laayif  tfai&had.been  gensivfly 
done,  asii'^WBs  not,>^bat  cauae  waa. there  to 
grumble  P  But  it  could  not  be  done  in  the  ynj 
of  renewal^of  charters,  for  these  -addona  touch 
the  ri|fht  oil^ectiea  that  gees  most  upon  pi^ 
scripHon,  andk  the.  same  aa  in  I«ondoo,  wnat- 
everbecomeaoftfaeeoxjiotation.  And  admit  tbe 
advantage  in  the'electioa  of  a  chief  magistrate 
iagaineatotheoonrtsideby  arenewaly  which 
they  may  say  wiU  iufihne  to  bis  perty  In  the 
Quinagement  and  return:  and  will  not  they  d» 
the  same,  if  they  comein  by  a.  faotien,  $m  &- 
▼our  of  that?    On  which,  aide  shouhi  the  be* 
hmcetumf  BntJiath  not  the  long  the  nonai* 
nation  ef  all  the  sheriflb  of  counties  (except 
one) in  England?  And  yetnouwrnplaintwas 
then  heard  of  iiynatiee,  nor  ta  the  pariiament 
the  more  packedibr  all  that.     Estteaftca  are 
never  to  be  argued  against  the  saored  trgst  of 
goveniment';  fortben  we  most  have  no  .power 
to  keep  the  peace,  trust  nor  gevemment  at  all, 
that  is,  no  liberty,  property;  nor  security  for 
either.    For  a  power  to  do  right  ahraye  in- 
ciadee  a  power  to  do  wrong.   •  I  (Sanaot  bat 
GoncliadetfaiireflectioawithidiMningtiMt,  m 


KiBff  Edvfard  4.  by  bk  cbarta*,  dated  Oth 
NoFetnber,  it  £4.  ^ 
King  Henry  7.  by  his  diarter,  dated  SSrd 


Juiy,  20  H.  7. 
Kin 
jpti 
King^  Cbarles  1.  by  his  charter,  dated  18th 


1^  James  1.  hy  his  charter,  dated  S5th 


September,  6Jac. 


October,  14  C.  1. 

RiDg€harM2.  by  his  c!-.artei-,  dated  24th 
January,  15  C.  2. ' 

Ac  CO  warranio  they  claim  to  be,  and  are  a 
body  politic,  &c.  and  traverse  their  usurpiug 
npon  the  Vyxi^, 
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<  cUperetur,  fl#d  httjiisttiodi  tnhiiiiMt  pIMt  qua- 

*  fititan  transgreftoioids  jtamittdr;' 

They  plead  also, 

That  in  theparUanieniholdeB  f  R.  2.  *  Om- 

<  ties  conni^dmefi,  libeMtes,  fttench^sia,  et 

<  privUeffiA  dritatis  predict'  tone  dvibns  dn- 
'  tatis  iiUus,  et  «omtti  successoribas,  Ifcet  usi 
«non  Axermt,  Td   abusi  fiierint,   authoritate 

*  dusdemparliamentiratific&f  fbenmt.' 

Then  they  plead  the  Confirmation  of  several 
later  kmgs  by  theit  charters ;  as  of 

King  Henry  6.  by  his  charter,  dat6d26th 
October,  23  Hen.  6. 

the  gof  ernment,  at  that  time,  had  gained  a  tast 
strength  by  popular  reputation,  if  it  had  gaiiied 
also  a  firmer  legal  dependance  and  alliance  be- 
tweiin  the  croVrn  and  people,  so  as  both  should 
hayeneed  the  good  will  of  each  other,  and  ihc- 
tioii  have  had  no  encouragement  to  trork  the 
inischief  of  both  by  creating  (h$trusts,fearB,  and 
jeatotisies  to  divide  them,  a  better  servibe  had 
been  done  to  the  people  of  England,  than  when 
tha  CApite  Tetttires  of  estates  were  t^en  away, 
and  a  common  nuisance,  the  extise,  planted  m 
the  room  of  ^m. 

"  Now,  as  to  the  last  order  of  chaHers,  called 
tegUhttpns,  which  pl-operly  belongs  to  the 
next  reign  and  so  beyond  my  tedder,  I  shall 
^ay  fittle.  But,  considering  tnat  more  espedal 
counsellors  and  adjutants,  with  choice  com- 
missioners, messengers  and  ^pies,  wer^  insti- 
tbt^  purposely  to  manage  corporations,  for 
eompassins'  ekctitifis,  and  to  hamour  the  court 
and  conddermg  who  they  wet^,  it  is  tety 
stnlnge  that  so  fhhch  6b1oqny,  as  has  been  cast 
otfthe  church  and  lir^^al  party,  should  fall  xxpdn 
that  account:  fbr  it  is  most  certtdn  and  true 
that  the  Tories,  fd  they'  were  called,  were  more 
opimsite  to  )hose  proceedings  than  the  author's 
celebrated  party  men  #efe.  For  (under  po- 
pery) at  that  time,  the  ^hole  machmfe  was  fk- 
natic  ;  and  the  design  ti'as  declared  to  campass 
a  fanatic  pafliaittent.  Ahd  we  do  not  find  that 
afier'ihe  happy  rCToIntion;  any  of  the  persons, 
trho  hsfd  acted  notoriously  itt  the  head  of  those' 
mishapeti  cfoutisds,  fell  under  any  question  or 
puftismnent  for  example  to  others,  and  the 
ve:^  inrentors  and  nhgf^aders  w(^  nbt  ud 
itiuch  as  spoke  to  about  it.  Whilst  the  good  sir 
J6hn  M'6or,'and  sii^  I>.  North,  &c.  were  scru- 
finated  over  arid  oVer  agfain  ;  and,  if  Aey  had 
tiot  beeA  beyond  all  exceptioni/  candid  in  ail  that 
they  did.  as  fegufaf  mligistratea  iik  Ae  dtyj 
they  had  biten  trouAced  lor  it :  ahd  even  ini 
fishes  of  the  dead  were  not  let  rest  in  peace. 
So  ftr  hath  gross  partialfty  afnd  animosity  to  db 
m  popular  f&tious  times  of  clamour. 

«^  But  one  attempt,  which  fi^ed,  shev^  (h'e 
desi^  of  those  persons  who  had  been  in  tfa^ 
fkctiou^  list  agamsi  km^  Chatties  2.  Per,  m- 
stead  of  cafimg  to  an  aceouikl  theu*  own  frieuds 
the  reg^ulatdts,  wh6  ^v^ete  hnVt  and  reeking, 
heiili]^,  hy  the  revuhitio^',  but  just  driven  from 
IheiY  woHc,  tfa^  took  an  otoisioki:  to  ofifer  t6 
the  patliani^ent,  by  way  of  dder,  two  dauses*; 
&e  effect  0f  i^mm  was  t6  mM6  dl  tiwie 


persons,  who  had  been  concerned  in  the  sur- 
renders and  renewals  of  cbai-ters,  from  voting 
in  elections  of  members  to  serve  in  parliament. 
These  carried  a  retrospection  into  that  king's 
reign  long  before  the  abuses  justly  complained 
of;  and  when  grand  jury  men  ami  justices  of 
the  peace,  and  soon  after,  most  of  the  intelli- 
gent loyal  party  had  intercsled  themselves  for 
obtaining  a  reformation  of  some  \vreti:hed  and 
mercenary  corporations ;  and  tlie  liamour  was 
so  general,  that  the  few  of  any  account  in  the 
nation,  who  were  desirous  to  be  owned  for 
royalists,  whether  for  real  opinion,  or  following 
the  example  of  others,  or  out  of  a  gaiety  of 
behaviour  on  the  government  side,  as  it  ti^as  k 
mode  then  (and  the  like  hath  been  more  than 
once  since)  but  were  all,  one  way  or  other,  con- 
cerned in  those  affairs.  I  say  all  these,  nmch 
the  g^eatet  and  more  vaTuable  part  of  the  na- 
tion, were  to  be  swept  out  of  their  right  of  vot- 
ing at  elections  all  at  once ;  and  that,  without 
any  summotis,  charge,  or  hearing,  or,  any  sen* 
tence  of  deUct  passt^d  upon  them.  This  must 
have  procured  rare  elections  for  the  church  and 
njonarchy.  But,  afVer  diverse  and  great  de- 
bates, these  swin^ng  dauses  were  thrown  out 
W  the  house.  Now  let  the  indifferent  judge 
who  were  the  parliament  packers.  But  1  must 
not  forget  one  thing,  which  is  for  the  honour 
of  some  of  the  bishojps,  then  netrly  deprised, 
who  iu  the  former  reign,  hazarded  their  per- 
sona and  estates  (then  fiourishmg)  for  the  de- 
fence of  the  Church  of  England  against  Po'- 
pery :  Now,  although  deprived  of  all  exercise 
of  authority  and  revenues,  employed  their  en- 
<leavocdr8  to  preserve  it  against  the  fab&.tics. 
For  th^  directed  thehr  conversation  all  they 
could  (and  they  had  nothing  else'  left  them)  to 
make  gentlemen  sensible  of  the  design  and 
large  scope  of  tliis  project,  and  one  of  them  in 
particular  procured  the  Writer  of  these  pajiers 
to  pid>lish  a  smdl  pamphlet,  white  the  matted 
\^as  depending,  to  expose  (he  wretchedness  of 
the&e  cbuses,  which  many  thought  went  a 
great  way  in  creating  a  rjgh't  tltnderstanding 
of  them.  For  the  promoters  were  very 
angry,  and  caused  to  oe  wrote  an  invective 
by  way  of  answer,  letting  fly,  at  all  adventures; 
against  a  noble  peer  (lately  created  of  Guern- 
sey) supposed  to  be  the  author  of  it,  With  as 
much  justice  as  all  the  rest 

**  Qo  much  of  ^e  business  df  charters  at 
terge;    1  might  bate  made  myself  woxk 


'  qttam  per  nomen  driiiin  Londoo.'  And  tliat 
kin^  John,  bv  his  letters  patents  umler  the 
great  seal  of  £iigland;  in  ooort  produoedy  dated 
5th  Jttlii,  anno  regni  soi  primo,  granted  to  the 
citizens  of  Londmi,  that  they  should  have  the 
electing,  makinff,  and  constituting  aheriflb  of 
London  and  Middlesex  mqtcrpetwun* 

gar.  It  is  the  part  therefore  of  indiffineni  times 
to  take  things  right,  and  defer  nothing  to  the 
prejudices,  that  faction,  to  justify  themaelTes, 
Vould  cast  upon  their  betters,  especially  in;the 
way  here  before  us,  by  setting  up  a  tool  of  a 
writer  to  metamorphose  the  lioels  of  the  time 
into  what  he  calls  C)omplete  History.     ^ 

<*  As  for  the  forms  or  the  proceeding  amnsi 
the  city  of  London,  and  the  matters  ^'  law 
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II.  As  to  Uie  havinfr,  deotmg,  making,  and 
constituting  Slienffs  of  London  and  Mid- 
dlesex, they  plead, 

That  they  are,  and  tune  out  of  mind  were,  a 
body  politic  and  corporate,  as  well  by  the  name 
of  Mayor    and  Commonalty,    and  Citizens, 

enouji^h,  if  I  had  gone  about  to  have  gathered 
all  the  particular  cases,  with  their  drcum- 
staiices,  which  would  have  made  a  just  volume, 
to  be  \nshed  for  rather  than  expected.  But 
the  author,  whom  I  am  obliged  to  wait  upon, 
hath  thought  fit  to  touch  only  the  case  of  Lon- 
don upon  me  Quo  Warranto  prosecuted  against 
that  great  city  ;  and  I  shall  join  issue  with  him 
there,  and  consent  that  the  justice  of  the  pro- 
ceeding, and  the  honesty  of  his  account,  shall 
be  determined  according  to  tlie  state  of  that. 
This  great  city  was  among  the  earliest  that 
were  questioned  at  law  for  forfeiture;  and  I 
shall  venture  to  jsay  with  moi^  of  reason  than 
any  other  in  England.  For  what,  in  the  name 
,  of  justice,  had  the  government  to  do  when 
Ignoramus  was  mounted  in  Cathedra,  and  there 
was  a  declared  stop  put  to  all  state  criminal 
law,  to  say  nothing  or  die  ordinary  and  civil 
course,  and  how  factiously  naitial  it  was  carried 
on  in  London  and  Middlesex?  It  was  indeed 
a  dangerous  case  to  the  public,  and,  in  other 
times,  had  probably  introcluced  precedents  of 
authority  and  prerogative  that  would  have 
lasted  longer  than  that  law-suit  did.  JU  ac- 
tions give  colour  to  mischievous  precedents ; 
and  there  are  scurvy  maxims,  as  <  omnia  dat 

*  qui  justa  negat ;  quod  remedio  destituitur  ipsa 

*  re  valet,*  and  the  like  Some  governments 
have  resorted  to  force,  and  justified  it  upon  the 
bare  pretence  of  less  than  was  true  here.  The 
city  of  London  and  county  of  Middlesex,  re- 
specting the  safety  of  the  government,  as  it 
should  be  guarded  by  law,  is  of  the  last  conse- 
quence to  the  crown ;  because  the  govern- 
ment resides  there,  and  all  its  enemies  gather 
about  it  It  is  an  nnoaralleled  error  of  politics 
in  the  people,  when  they  think  to  deprive  t^eu- 
government  of  the  power  of  punishmg  capita] 
offences  by  law,  and  no  less  when  such  course 
is  taken  to  discourage  it  by  popular  miscon- 
structions and  calunmies,  as  it  was  scandalous- 
ly done  in  this  instance,  and,  by  the  author, 
reiterated ;  1  hone  there  will  never  be  known 
the  like  folly.  1  desue  to  ask  the  most  dis- 
satisfied person,  when  wrong  is  done,  what  is 
the  course,  ffomg  to  law,  compulsion,  or  fight- 
ing ?  And,  presuming  the  answer,  I  adt 
fiuther,  whether,  after  the  sovereign  and  his 
authority  were  so  outi-ageously  insulted,  was 
it  not  an  instanceof  a  just  and  gracious  govem« 
inent  to  dechne  the  use  of  power  upon  the 
reason  of  necessity,  and  resort  to  the  law  before 
judges  sworn,  and  to  pursue  it  in  all  the  forms 
of  process  and  special  pleading  ?  Government  is 
in  a  very  hard  case  if,  having  both  right  and 
power.  It  may  not  make  use  of  either,  it  hath 
a  ridiculous  phiz,  like  the  fable  of  the  old  man, 
hi*  ass,  and  a  boy,  before  theSnoonsistible  ml- 


aigued  pro  and  con,  vrith  the  judges  final 
tence  ^at  the  corporation  of  the  dty  he  seized 
into  the  king's  hands ;  the  whole  is  at  larse  in 
print  in  a  Iblio  volume,  being  a  famous  law- 
caB4S  which  every  one  may  study  that  is  so  dis- 
posed. Therefore  I  shall  not  nuLke  any  fonnal 
report  of  it,  but  touch  the  principal  matters  in  an 
historical  way  only.  And  fini,  as  to  the  bw, 
upon  which  the  process  was  grounded  ;  which 
was  that  all  franchises  whatever,  derived  fnm 
the  crown,  are  forfeited  by  abuser ;  than  which 
nothing  is  more  trito  in  the  law  hooks,  bat 
more  especially  such  as  ooncem  the  conaerra- 
tion  of  the  peace  and  justice.  Thei^  that  the 
corporation  vras  a  franchise  derived  from  the 
crown,  and,  for  every  unlawfbl  act  done  by  the 
body,  was  seisable,  tor  tibe  abuser,  as  forfeiled. 
So  was  the  law  tdcen  to  be :  As  jfor  the  fact,  it 
appeared  the  cofiftoration  had  done  diverse  un- 
lawful facts ;  ana,  about  the  time,  there  was  a 
paper  handed  to  and  fro,  that  contaitied  ten  or 
tivelve  mis-feasances,  which  were  presumed 
would  amount  to  a  forfeiture :  But  not  all  with 
equal  clearness :  for  some  admitted  of  dinDttte. 
As,  for  instance,  this,  that  they  permitted  and 
did  not  suppresib  the  outrageous  tumults  in  the 
city.  For  the  corporation,  being  entrusted  by 
their  magistrates  to  preserve  peace  in  the  city, 
ought  not  tosufier  tumults,  but  to  suppreas  and 
punish  them  ;  which  they  did  not  so  muck  as 
endeavom'  to  do.  But  then  the  counsel  lor  the 
city  might  have  stood  upon  it,  that  that 
was  the  fault  of  the  magistrates,  and  not  of  the 
body,  and  that  they,  in  their  persons,  ouglit  to 
be  punished  for  their  fkult,  and  not  the  corpo- 
rate-body. To  prevent  all  colour  of  chicane 
upon  such  accounts,  care  was  taken  to  sdect 
two  facts,  to  be  assigned  for  fi»Heiture,  which 
were  unquestionably  unlawful,  and  indubitahiy 
the  proper  acts  of  tne  corporation. 

'*  The  first  of  these  was  a  petitiiM)  of  the  city, 
framed  and  ordered  by  the  conimon  ooundi,  ta 
the  king  for  sitting  of  the  pariiament.  In 
which  they  accuse  the  king  dunectly  of  misgx>- 
▼ernment,  and  stopping  the  public  justice  of  the 
nation,  vnth  other  ammiinable  reflecting  ex- 
pressions ;  all  which  in  full  form  the  oommon 
council  ordered  to  be  printed ;  and  it  was  post- 
ed up  in  the  carfbursand  public  places  of  resort 
in  the  dty ;  which  was  a  fubuCTtion  with  a 
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TImq  they  iiiesd  this  liberty  aod  franchise 
confirmeil  to  them  by  all  the  aforementioned 
statutes  and  charters,  ac  to  warranto  they 
chum  to  make  and  constitute  sheriffii. 

III.  As  to  the  Mayors  and  Aldermen  being' 
Justices  of  the'Peace,  and  holding  Ses- 
sions, they  plead, 

That  the  city  is,  and  time  oat  of  mind  was, 
an  ancient  city  and  county,  and  the  citizens  a 
body  politic. 

That  king  Charie»  the  First,  by  his  letters 
patents,  dated  18th  October,  14  Car.  1,  granted 

witness.  The  other  forfeiture  was  by  like 
Older  raising  money  upon  the  king's  subjects 
coming  to  me  pubhc  markets,  at  rates  as  they 
were  pleased  to  tax ;  which  markets  are  free 
for  aU  people,  and  may  not  be  turned  into  a 
fimd  of  revenue  at  the  pleasure  of  the  corpora- 
tion. These  forfeitures  were  no  peccadillo 
trifies ;  but  small  ur  great  alters  not  the  case, 
for  it  is  not  value,  but  legality  makes  the  ques- 
tion: For  the  least  unlawtur  act  is  a  forfeiture 
as  truly  as  the  greatest.  It  was  enough  if 
those  tacts,  that  were  asssigned,  would  not 
admit  of  any  colourable  dispute.  The  cause 
depended  a  long  time  upon  the  ibrius  of  specj^ 
pleading,  in  order  to  come  to  proper  issues, 
whether  to  ,tbe  court  by  demurrer  or  to  the 
county  for  trial ;  and  of  all  the  sereral  pleas, 
bars,  rqoinders,  rebutters,  jsurrebutters,  &c. 
the  public  were  made  judges  bv  the  favour  of 
the  press  that  sent  them  fortn  in  the  very 
words,  and  an  £nglish  translation  annexed; 
whicli  jargon  was  conned  over  by  the  common 
people  with  wonderful  seriousness.  .  There 
was  to  be  seen  the  whole  fabric  of  Oates's 
plot,  and  the  cases  of  the  criminals,  particulairly 
the  five  lords  in  the  Tower  under  impeachment, 
jpeady  for  trial  when  the  parliament  should 
jAoeet,  which  was  pleaded  in  justification  of  the 
libellous  petition :  What  could  resist  that  pow- 
jerful  charm  ?  The  learned  counsel  coald  plead 
in  form  a  justification  of  a  scandal  upon  the 
king  posted  in  print,  that  knew  by  law  no  jus- 
tification can  be  pleaded  even  in  a  case  ofScan-^ 
Mum  Magnatum  against  a  peer.  And  when 
the  law  says  expresiiiy  that  tne  king  can  do  no 
wrong,  how  comes  it  to  be  lawful  or  tolerable 
to  accuse  him  for  having  done  it  ?  But  where 
faction  has  to  do,  every  thing  must  g^ye  way  ; 
and  ail,  that  is  for  them,  is  regular  and  just, 
and  nothing  else. 

**  In  fine  the  counsel  for  the  city  did  not 
^Ihiuk  fit  to  deny  the  fiu^ts  assigned  tor  the  Ibrr 
ieiture,  whereby  issue  might  have  been  joiuiHi, 
and  a  trial  had  to  prove  them.  But,  in  the 
course  of  the  especial  pleading,  the  facts  were 
confessed  by  insisting  to  tiie  court  that  the  same 
did  not  amount  to  a  tbrfeiture ;  and  in  fine,  the 
issue  was  joined  to  the.  court  by  way  of  demur- 
xer,  which  admitting  the  facts  tp  be  true,  forr 
feiture,  or  not,  was  the  6nlv  question.  This 
much  shortened  the  cause  ;  tor  nothing  was  to 
he  done  hy  the  court  but  to  hear  arguments, 
and,    am  consideration,  to  give  judgment. 


to  the  mayor  and  commonalty,  and  citizens  of 
tlie  city  of  London,  That  the  mayor  and  abler- 
men  of  London,  such  of  them  as  had  been 
mayors,  should  be  justices  of  the  peace,  and 
should  hold  sessions,  et  eo  warranto  they  claim 
to  be  justices,  and  hold  sessions. 

Respons, 

To  this  Plea  the  Attorney  Genera]  replies. 
And  as  to  the  Mayor  and  Commonalty,  and 
Citizens  of  London,  being  a  fiody  Politic  and 
Corporate, 

And,  accordingly,  time  was  given  to  the  coun- 
sel, term  after  term,  and  solemn  prolix  ai^gu- 
ments  heard  twice;  and  then  after  a  consi- 
derable time  past,  the  court  gave  judgment 
for  the  king;  that  the  franchises  should  be 
seized  into  the  king's  hands.  All  which  mat- 
ters are  punctually,  as  to  times  and  circum- 
stances, published  in  the  print;  therefore  I 
refer  to  them,  being  not  in  my  scope,  which  is 
chiefly  to  explain  so  much  as  may  dissolve  the 
auilior's  sophistical  libel.  And  that  will  re- 
quire some  material  passages  to  be  more  par- 
ticulariy  related. 

'*  And  first,  as  to  the  defence,  I  did  not  find 
that  Uie  city  counsel  insisted  on  any  thing  ma- 
terially, that  went  to  the  whole  case,  but  only 
this,  viz.  That  a  corporation  was  immortal,  and 
dissolvable  only  by  the  act  of  God,  as  by  the 
natural  deaths  of  all  the  members.  But,  as  to 
the  particular  facts,  they  said  the  conunoii 
council  were  but  the  city's  deputies,  and  a 
principal  is  not  punishable  for  crimes  of  his 
deputy;  so  they  uught  commit  any  mis^emean- 
nors,  and  tlie  city  be  not  the  least  afiected  by 
it.  And,  as  to  their  markets,  they  had  a 
custom  to  make  by-laws,  and  the  common 
council  taxed  the  market  folks  by  way  of  by- 
law. This  was  the  marrow  of  tneir  defence  ; 
but  it  is  spread  very  thin,  and,  in  the  argu- 
ments, lai'did  vrith  a  world  of  quotations,  in 
which  the  other  side  were  not  wanting.  .  For 
tlic  counsel  for  the  king  at  large  insisti^  that  a 
corporation  is  a  franchise,  and,  in  all  the  books 
and  Quo  \Vari*anto  cases,  passeth  under-  that 
title;  and  whatever  it  is,  it  is  capable  of  no 
amendment  but  seizure.  It  must  be  lawless  or 
seizable ;  and,  for  the  notion  of  immortality, 
it  is  a  chimera  of  invention,  absolutely  a 
stranger  to  the  law  and  the  law-books*  That 
the  common  council  was  the  representative 
body  of  the  city  Corporaliter  Cangregatiy 
and  the  only  means  by  which  the  city,  as  a 
corporation,  can  act  extraordinarily  to. hind 
themselves  and  all  the  members.  And,  as  for 
bj^laws,  grs^it  all  they  say,  they  can  extend 
nTfarther  than  to  conclude  their  own  members, 
but  not  to  tax  the  people  of  England  for  coming 
amongst  them  on  their  lawful  occasions.  But 
as  it  happens  in  all  great  cases,  where  reason 
and  justice  is  wanted,  a  face  of  assurance  is  the 
tSuccedaneum  ;  sO  here,  there  could  be  no  law 
so  plain  as  to  convince  a  partv  that  the  c^ty  .was 
m  the  wrong  in  any  thing,  because  they  wer« 
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I^t  takes  issacy  that  ihey  nenr  were  a 
body  corporate,  aod  for  this  puts  hiin8e|f  upon 
the  country.    And  then  goes  over  and  pleaib. 

That  the  mayor,  commonalty,  and  dtizens, 
assuming  upon  themseires  to  be  a  body  politic 

resolved,  right  or  wrong,  it  should  not  be 
80;  and  if  they  had  credit  ^yith  the  vul- 
gar,^ or  members  sufficient  to  sustain  a  cla- 
mour, it  was  the  same  thing,  in  their 
account,  as  if  they  were  in  the  right.  And 
tiiey  by  their  multifarious,  inventing,  and 
Iving,  communicated,  after  the  manner  of 
their  policy,  to  all.  people,  and  in  all  places 
where  they  had  any  access  by  party,  they  went 
a  great  way  to  possess  all  people  that  this  pro- 
ceeding against  London  was  a  tyrannous  pro- 
ject of  the  court:  And  if  the  occasion,  or  rather 
necessity  of  it,  had  not  been  most  evident  be- 
fore the  eyes  of  all  men,  they  had  made  very 
ill  use  of  It  as  to  consequences.  But  there  was 
then  enough  of  the  church  and  loyal  party  in 
lull  credit  at  that  time,  especially  citizens,  tp 
stem  that  orage  of  faction.  But  yet  the  im- 
pressions were  not  slight ;  for  nothing  is  so  de- 
eeitfol  as  popular  opinions  of  the  vulgar  in 
popular  matters;  and  there  is  nothing  so  fond 
m  them,  which,  more'  or  less,  is  not  found 
in  some  dertons  of  quality  and  literature^  emi- 
nent in  their  time,  of  whoumme  would  escpect 
better. 

**  It  ts  not  to  be  imagmed  that  the  king  in- 
tended the  least  harm  to  the  city  itself  by  this 
judgment ;  and  most  of  the  citizens  of  credit 
were  thertef  satisfied,  and  ready  to  have  trust- 
ed the  idnff ;  and  they  were  m  the  rights  for 
the  Idi^  deceived  them  in  nothing,  as  witt 
apear.  in  the  first  phtoe,  care  was  nad  of  the 
city  thai  the  judgment,  pronotmced  upon  the 
(teo  Wartwito,  shooM  not  be  entered  u«m  the 
Meord  of  the  plea,  till  his  majesty^s  nleasure 
should  be  farther  known.  This  was  for  can- 
tiotti  lest  some  cusUinia  or  duties,  that  depend- 
ed on  the  corporate  capacity,  ndght  fall  and 
not  revive  upon  a  negrant.  And  it  also  gave 
the  city  time  to  advise  among  themselves  imont 
renewmg  their  charter,  as  might  be  done  with 
confirmation  of  the  ok),  and  grant  of  some  new 
jnrivfleges.  But,  as  to  the  ffoveming'  port,  and 
the  law,  the  king  requirea  some  regulations 
sbmdd  be  made,  for  obviating  the  recrudes- 
cence, of  those  ignoramus  abuses,  for  the 
fitttnre,  that  had  been  so  «caodakms  before. 
Andf  people  were  generally  satisfied  it  had  beoi 
their  wisest  course  to  have  done  it  out  of  hand, 
lest  somewhat  might  have  happened  in  the  in- 
terim to  their  pre|udice  which  they  might  not 
dream  of.  But  matters  of  this  natu^,  m  their 
proper  tnnesy  are  so  nice  that  they  do  not  admit 
«f  a  vriae  intei^oaitiott  of  particalar  pertons  of 
Hie  bod^ :  fbrif  it  be  the  interest  of  A.party  to 
4»ppo6e  an  reasonable  settlement,  nolthiiigwin 
Be  so  liable  to  misconstruction,  andto  bede- 
Amed  with  ill  lan^age,  as  the  roost  prudent 
pioposttions,  teudmgSiat  way,  will  be.  It  is 
no  new  nor  stranffe  thing,  id  gteat  dties,  for 
wisdom  to  be  mm  tinpopnlar  aaj  infiiiaoas ; 


and  eoiporate,  ttid  by  reason  thefebf  to  liave 

Smet  and  authority  to  convocate  and  assem- 
e,  and  make  laws  and  oidtnances,  not  coo*' 
trary  to  tbekws  of  the  kuigdom,  fbr^e  better' 
govemment  of  the  city  and  citieens,  and  for 

therefbre  the  wisest  citizens  were  passive,  and 
-let  matters  drive;  they  themselves  going  no 
Whit  faster  than  the  common  herd.  But,  afler 
judgmeift  pronounced,  the  common  codncil 
thought  fit  to  agree  that  an  humble  petitiott 
shouM  be  presented  to  the  king.  It  was  con- 
ceived in  general  terms,  begging  his  majesW'rf 
pardon  and  (avoi^r  to  the  distressed  city.  Ine 
lord-mayor,  with  the  aldermen,  waited  npen 
the  king  with  the  petition,  and  humbly  present- 
ed it  to  him  at  Windsor.  And  thereupon  tb<< 
Lord  Keeper  North  signified*  his  majesity'^ 
pleasure  to  them  in  a  solemn  speech,  vrliicb 
states  the  condition  of  the  whole  afiair,  vrith 
the  reasons,  better  than  1  can  pretend  to  doi, 
and  as  shortly  as  it  can  wdl  he  expressed ; 
thei^ore,  although  it  is  in  print  more  Ihan 
once,  I  shall  subjoin  it  verbatim  as  it  wasspfdce 
June  16, 16B3.  And  this  I  am  more  inclined 
to  do,  because  our  author  and  I  are  to  have 
some  sharp  words  about  it 
. "  *  My  Lord  Mayor ;  I  am,  by  tjie  king*! 
command,  to  tell  you,  that  he  bath  considered 
the  humble  petition  of  the  otty^ -of  London^ 
where  so  many  of  the  present  masistrates,  and 
other  eminent  citizens,  are  of  nndoiriytod 
loyalty  and  affection  to  his  Service,  that,  M 
their  sakes,  his  majesty  will  shew  the  etty  all 
the  fkvour  they  can  reasonably  de8ire.*»It  w^ 
rtry  hmg  before  his  mtyeMy took  a  fesolottoh 
to  question  their  charter ;  it  w&s  not  the  sedi^ 
tkras  discoorses  in  coflee-bouses,  the  treason- 
able pamphlets  and  Ubels  daily  published  and 
(fispmed  thence  into  all  parts  ofthe  Idngddi^^ 
the  outrageonslamuhs  in  the  streets,  northb 
alflftt^nts  OT  his  courts  of  justice  oonid  make 
him  do  it.  His  majesty  had  patieiictf  till  dis* 
orders  were  growti  tothat  heiffht,  that  nothing 
less  seemed  to  be  designed  than  a  ruin  to  the 
government  both  in  church  and  state.  -For 
uie  factious  pai^  were  nol  content  with  the 
practice  of  these  insolences, '  but  endeavoured 
to  have  them  publicly  counteiUanccd  by  the 
ifuigistrates,  and,  for  that  end,  in  all  electionsf, 
they  stickled  to  choose  the  most  disafftCted 
into  Ofiices,  and  carried  themselves  witfi  that 
heat  and  violence  that  it  was  a  terror  to  all 
sober  and  discreet  citizens ;  and  the  city  vrai 
so  udhapDfU  v^  ditided  into  parties,  t!iat  there 
was  no  nLenhood  it  could  return  into  oider,  s6 
lonjc  its  the  fketions  retained  any  hones  of  pro* 
curmg  the  elections  of  magistrates  or  their  owd 
party,  fi)r  t&eir  impanity.-*lt  was  hi^htiin^ 
to  put  a Mta^  to  this  growing evi^;  this  made 
it  neceeisary  for  his  majesty  to  e^ttire  hito 
their  abuse  df  franchises,  tintt  it  might  berlfk 
h^  power  to  make  a  t^gtdatiotr  sufifdent  t6 
restore  the  dty  to  i|s4bt1n^rgoOd  govemmeirfL 
It  ^^10"  not*  fbr  the  punishttent,*  oM  vkA^f^ 
for  die  good  of  the  city  diatdie  lung  took  tMt 
cottif6|  atidiio^lM  bifttriMMd  jndgnmk 
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preserTiiig>  die  Jdng'i  pocp»  Under  eoloor 
and  pretext  thereof,  km  ici|wcliiig  only  their 
pivete  gain  and  profit,  aad  agaiiiflt  tbte  traet 
n  a  body  corporate  hy  the  laiva  of  tfaia  long- 

in  a  Quo  WarrantOy  it  is  not  his  intevlioQ  to 
prgudioe  them  either  Ht  their  propeitiea  or 
castoma.    Nay,  lest  the  entry  of  the  judg- 
ment i|pon  record  might  have  fiital  conse- 
quence to  them,  his  majes^  uraa  so  tender  of 
them,  that  he  caused  fir.  Attorney  to  forbear 
the  same  at  present,  that  the  city  migbt  hare 
time  to  consider  their  condition. 
'^ '  My  lord ;  I  must  needs  say  the  city  hath 
not  hobn  so  wdl  advised  to  defer  their  appKca- 
tion  to  his  miyesty  so  long*,  even  till  the  court 
hath  pronoonoed  judgment ;  it  had  been  done 
with  a  much  better  grace  if  it  had  been  more 
eariy.    His  mi^y\  affection  ibr  the  city  is 
too  great  to  reyeot  th«r  suit  for  that  cause. 
But,  fin*  that  reason,  you  will  have  less  time, 
to  deliberate  iraon  the  particulara  the  jkbe 
Sdothreqiiire  of  you :  And  indeed  there  win 
'  be  little  need  of  deliberation ;  ibr  his  miyesty 
hath  reached  to  make  the  aUerationsas  few 
and  as  easy,  as  may  be  consisteDt  with  the 
good  goremment  of  the  city,  and  peace  of 
the  kingdom. 
** '  His  nuyesty  vsfuires  your  sabmissioD  to 
f  these  iwpJations: 
**.»  1.  That  nolord mayor, sheriff, reoor^ 
oommoQ  seijeant,  tswn^clerik,  or  oonmer  ot 

the  city  of  liOBdon^  or  steward  of  the  borough 
of  Southwark,  shall  be  capable  of,  or  be  ad- 
mhted  to  the  exesdse  of  their  respective 
offices,  before  hia  mi^esty  shall  hafe  improved 
them  under  Jiis  sign  manual. 

«« <  S.  ThatifhismiQeiQrihalldlBappnwethe 
f^ice of. any pemoo  to  be  lordmayer,  and 
signify  thesame,  under  his  sisfn  mamial  to 
thelwd  mayor,  or  in  defimhef  aleitl  mayor, 
to  the leoofder  orsenior  ahlanian,the  city 
shaQ  within  one  wedE  proceed  to  a  new  choice ; 
and  if  his  mi^es^  shall  in  like  manner  dis* 
approve  the  seomd  cheice,  bis  majesty  may, 
il  he  so  please,  nominate  aperson  to  be  lonl 
mayor  for  the  ensuing  vear« 

'*  <  S.  If  his  majesty  sball  in  like  manner  dis^ 
amrov«  the  persons  chosen  to  be  sheriflb,  or 
ettber  ef  diem,  his  majesty  may  appoint  per« 
sonatobe  sherifis  far  the  ensuing  year  by 
commission  if  he  ao  please. 

'«'4.  Nevertheless  theelection  of  these  ofli- 
oers  may  be  according  to  the  ancient  usages  of 
the  city  with  theae  restrictions. 

**  *'5.Thelord mayor andcourtofaldennen 
may,  with  leaive  of  hi*  majesty,  displace  any 
alderman,  recorder,  common  serjeant,  town- 
clerk,  ooroner  of  the  said  city,  and  steward  of 
the  said-borough. 

"  •6.  Dpen-any  election  of *any  elderman,  if 
any  of  the  oersons,  that  shal^  be  presented  to 
the  court;  of  aldermen  by  the  ward,  shall  be 
ndjadgsed  unlit:  upon  such  dedaratioii  by 
theaaid  court,  ttMwaAl  shall  proceed  to  the 
dioice  of  other  persons  in  the  room  of  such, 
or  so  mao]^  of  tham  as  are  so  disapproved; 


an  unlawM  and  mgoit 
aathflfity  to  levy  money  upon  theking'a  sab- 
jeal^  «p  their  own  proper  uae,  by  eolanr  of 
lava  and  arfinancea  by  them  ib/actaordainedl 


and  if  the  oonrt  shall  disapprove  aaoh  aecond 
choiee^tiiey  nmy  appoint  m  their  room. 
'"7.  Thejusoeesof  thepeaoetofaebytba 
king^i  femmission,  which  his  mi^eatj  wii 
giant  accordiqg  to  the  usual  metliad,  unlflaa 
upon  eztraiwdinary  occasions,  when  his  ma- 
jiMty  shall  think  it  necessary  tor  his  aervioe. 
<«  *>  These  malten  are  ta  be  aattled  in  such 
manner,  aashall  be  approved  by  hts  mi^esty'a 
attorney  and  aoUdtor  general  and  eoonsel 
learned  in  tliehw. 

"*  My  Lord  Mayer ;  These  rsgulationa  beiiv 
made^  hia  miyesfy  will  net  gnfy  pardon  the 
proeecmion,  hut  confirm  the  Charter  m  sach 
manneraa  may  be  consislent  with  them. 
**'  The  ci^  ought  to  look  upea  thia  as  agieat 
oondesoensiim  on  his  mi^esty's  peit,  it  being 
but  in  the  nature  of  a.  reservation  of  a  amal 
partof  what  isabeady  in  his  power  by  the 
judgment,  and  of  thoae  things  whfeheonduoe 
aa  much  to  their  own  ffood  and  quiet  aato.  hie 
servioe.  If  the  eity  i£o«ld  kwk  i^on  it  willl 
another  eye,  and  n^lect  a^speadyoompliancev 
yet  his  majesty  hath  done  his  part,  and  de- 
monstrated bis  affection  to  the  city  by  giving 
them  thia  opportunity.  And  if  there  shatt  be 
any  heavy  consequence  of  thk  jutencnt^ 
which  it  will  behove  yon  well  to  oonsiw,  the 
fimhwill  lie  at  theur  doer  i&  whose  power  it 
now  is  to  bring  this  matter  to  an  lia^yooii>^ 
elusion. 

«<'MTlierdBfoyor;  The  term  dnM«  near 
an  end,  and  Bfidanmmer-day  ia  at  hmid,  whe» 
aome  of  the^iffioere  use  to  be  oheeen,  whereof 
Ilia  BU0<ity  will  raservw  the  ap^rsbation; 
tfaemforaitiahi&nMtyeily'a  pleasure  that  you 
ratuni  to  the  city  and  eonsnit  the  ooBmnni 
cewMil,  that  bemay  speedily  hnew  your  re* 
oohition  hmmen,  and  aooordinghr  give  hie 
dirediena.  Tfiat  you  may  see  tiie  king  ia 
ineaintotiand  theoMttoria  not  capable  ef 
delay,  I  am  commanded  to  let  you  know 
that  he  hadi  given  avder  to  hia  attoraey  g». 
ncralto^ntar  up  judgment  on  Saturday  neit,, 
unless  yea  psevcBt  it  by  your  complianee  im 
all  theseparticnlaiai.* 

<«  The  whole  apeech  tiiua  lying-  open  beAre 
us,  I  shall  densonatrato  that  the  author  hetk 
mostdisiagenuonsly and shamefimy, net  only 
left.  QBit.  but  perverted  to*  libri  hie  raijeety^ 
most  grsttiousreMdafor  the  geedouid  welfare 
of  thecity,  by  observing  some  matters  ;  and 
first  bis  noto  upon  what  was  declared  at  pro- 
nonacing  the  judgment,  thatby  theking's  spe«> 
dalorder,  the  judgment  was  not  to  be  entered 
tfllfarther  order.  Nowy  sayft  be^  tbia  was  ge. 
ncsally  looked  upon  to  make  tbeDbiaens  re^n 
their  own  liberties,  instead  of  being  condemned 
to  a  deprivation  of  them.  .  Here  is  peison  ga- 
thered Irom  a  flower,  that  is  construing  a  gra^ 
ck>us  tenderness,  which  I  can  aflbm  know- 
ingly to  be  tn^y  and  teal^  inch,  to  br -a  trea^ 
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or  estaldilshed  ;  and  in  prosecvdoD  and  evacii- 
tiott  of  such  illegnl  and  unjust  power  and  au" 
thority  by  them  usurped,  17th  of  September, 
S6  Car.  %  in  their  common  oonndl  assembled, 

cherous  wile|;  and  without  the  least  sjrmptoro  of 
evidenceto  proFe  what  he  says.  It  is  both 
foolish  and  false ;  For  the  condemnation  was 
perfect  by  the  judgment  sronounced ;  but 
the  consequences  of  the  judgment,  recorded, 
concerned  only  the  city,  and  not  the  kmg : 
Nay,  the  king*,  and  also  the  people  in  general, 
mi^fat  haTC  sained  by  either  a  devolution  or 
eztmction  m  some  payments,  whereof  the 
rij^t  discontinued,  but  an  hour,  were  irrecore- 
tMy  lost  to  the  city.  And  the  care  of  those 
and  that  it  might  be  m  his  majesty's  power  en- 
tirely to  redintegrate  the  city,  whose  diminu-' 
tion  m  any  thing  he  did  not  desire,  they  be- 
having themselves  dutifully,  was  the  true  rea- 
son ot  the  suspension.  And  this  piece  of  ma- 
lice is  screened  under  *  it  was  looked  upon,'  that 
is  by  such  as  saw.  with  libellous  spectacles, 
that  tincted  all  objects  according  to  dieir  colour. 
'*  Then  he  has  left  out  all  me  introductory 
part  of  the  speech,  which  shews  the  necessity; 
mtegrity,  and  good  will  of  the  fcin^  in  his  pro- 
ceeding :  But  one  must  excuse  him,  for  that 
was  none  of  his  business.  But  he  finds  ano- 
ther reason  for  the  suspension.  Thus  he  bro- 
kenly states  it  in  words  of  the  speech.  '  That' 
though  ^  the  king  had  obtained^udgment,'  — ^ 
'  it  was  not  bis  intent  to  prejudice  them  in  their 

*  properties  or  customs.'  Themalicioustendeiiey 
of , this  sentence  is  not  obvious;  hut  it  consists 
in  this,  that  the  king  knew  the  judgment  itself 
was  a  pr^udice,  twl  is  a  wrong,  to  the  city  in 
their,  properties  and  customs.  We  are,  by  his 
leiEt,  to  understand  the  matter  so,  aithoujri&  no- 
thing can  be  more  ahen  in  sense,  than  uat  is, 
to  tM  purpart  of  the  roeech.  But  the  meta- 
morphosis is  deKterousty  made,  by  a^pettt  ite- 
ration of  the  word  '  though'  put  in  the  pboe  of 

*  DOW.'  Which  ought  to  be  well  attended  to ; 
for  the  '  now,'  as  it  is  in  the  speech,  looks  fcnr- 
vratdf  and  casts  the  reforence  from  the  judg- 
ment upon  the  consequences :  That  is,  the  king 
is  possessed,  but  is  willing  to  quit  all  to  them 
upoii  their  pomplisnoe,  snd  attends  their'  an^ 
swer.  But  <  though'  refers  back  to  the  proGeed" 
ings  before  the  judgment,  even  to  the  mat  pro-> 
cess,  and  lesta  upon  the  judgment  ifcBelf  as  in- 
jurious, &c.  if  it  took  place ;  and  so  makdi 
the  king  purge  himself,  as  saying  he  did  not 
mean  them'  such  an  injury  as  2ie  judgment 
was,  or,  which  is  the  same  thing  in  his  sense 
as  injury,  that  is  prejudice.  The  speech  means 
that  the  city  was  warned  not  to  let  such  a  pre- 
judice run  (since  the  king  had  his  iudgroent) 
ly  preventing  the  entiy  ;  bntthe  autnor  means 
that  the  kinff  owned,  by  his  keqier,  that,  if  he 
did  enter  jbc^fment,  it  was  a  prejudice ;  which, 
being  in  properties  and  customs,  that  is  rights, 
tmut  mean  wrong  and  injury,  sa  I  said  bdore. 

'  «  Another  case  of  the  author's  ingenui^  is 
his  carrying  .the  conditions  no  farther  than 
a^S,  wiieiias  they  go  on  to  N""  7  ;  and  the 
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made,  constituted,  and  puUiabed  a  cermin  law. 
hy  them  ^e/octo  enacted,  ibr  the  levying  of 
several  sums  of  money  of  all  the  king^s  sub- 
jects, coming  to  the  public  markets  within  the 

very  nert,  that  is  N*'  4*  shews  that  the  elec- 
tions were  left  to  the  common  usages  of  the 
city.     And    the  'rest  shews  the   dispositien 
touching  the  lord  mayUr  and  aldermen's  au- 
thority m  the  placing  of  officers  of  an  inferior 
rank.     In  short,  the  king  reserved  only  an  ap* 
probation  of  those  officers  that  are  named  N "  1, 
which  he  might,  if  he  saw  cause,  rr  jret,  if  the 
city,  or  a  prevailing  faction  there,  should,  as 
formerly  they  had  done,  choose  men  who  were 
the  declared  enemies  of  his  person,  authority 
and  government.    And  if  it  be  said,  would  not 
this  be  to  impose  officers  upon  the  city  arbi- 
trarily ?  I  answer,  would  it  not  be  otherwiiie 
worse,  for  a  faction  in  the  city  to  impose  effi- 
cers  upon  the  crown  arbitrarily  ?  But  suppsse 
it  to  be  the  city  itself,  and  not  only,  as  here  it 
was,  a  faction  ;  if  it  must  be  one  or  other,  I 
desire  to  know  whose  trust  is  greatest  ?  The 
king's  or  their's?  And  on  which  side  the  im- 
posing ought  to  fall  F  On  the  govenmrB  or  the 
cities,  that,  like  the  rest  of  England  (whose 
counl^  sheriffs  are  nominated  by  the  king)  are 
to  be  ^vemed  ?  Whatever  trust  is  replied  in 
them,  IS  for  the  sake  of  government,  which  is 
the  trust  of  the  urown  so  fiir   de]^;ated  to 
them. ;  and  then,  if  one  must  hare  power  to 
impose,  the  principle.or  delegate,  which  ought 
in  common  lesson  and  deceoc^  to  be  ?  And  it 
is  to  be  noted  that  all  the  oAoes, .  sulgect  to 
thift  approbation,  are  those  that  bcJong  to  go- 
vernment.   Other  offices,  jthat  beloiig  to  the 
city  revienuea  and  private  cecooomy,  as  the 
chamberlain,  Woid-bearer,  &c«  am  all  left 
free  and  untouched;  but  no  notice  is  by  our 
author  ttkea  of  that  jfuurt  of  the  speech.    And 
as  to  imposing,  which  the  factious  tatters  sa 
much  exaggerated,  there  was  nothing  hul  a 
Republican  cant  in  it,  that  carries  all  thmgs  to 
extremity ;  such  as  ages  upon  ages  may  not 
produce;  whereas  the  evil  to  he  cured  is  he- 
ouent,  and  now  flagrant    It  is  t»  be  oonsi- 
dered  that  the  crown,  for  resaons  apparent 
enough,  would  never  be  apt  to  oive  toe  ci^ 
offence  ;  nor  wouM  the  power  m  i^>probatiQit 
be  exercised  by  a  refusal  of  any  whom  all  the 
wortd  would  not  say  were  necessary  to  be  re* 
fused;  and  the  city  itself,  well  knowing  of 
that  power,  would  never  be  troubled  with  tac- 
tion so  much  as  to  labour -^ecttoiM  fit  to  be  re- 
jected.   Therefore  all  those  pretences  against 
agreeing  with  the  king,  with  which  the  fac- 
tion blinded  the  eyes  of,  and  dared,  the  honest 
citizens  from  i^ppearing  for  it,  vpere  no  better 
than  Republican  Fucus.     And  the  au^^or  in 
yet  himself,  for  there  are  twu  chmses  in  the 
speech,  very  material  as  to  demonstrating  his 
majesty^a  candor,  which  he  hath  wholly  lelk 
out,  and  given  no  minute  account  of  them  or 
the  matter.    I  do  not  reitertte  them  here ;  hot 
that  they  may  be  obvious  in  the  reading,  and 
to  shew  m  the  main  that  the  aothor  fanto  8U|^ 


1057]    STATE  TRIALS,  34  CflARLEslI.  l6S2.^^nd  the  City  of  Lond&n.     [i058 


dty  to  sell  Ac  ir  provisions,  riz.  Of  every  per- 
son for  every  horse- load  of  provisiops  into  any 
jiublic  market  within  the  said  city,  bron^ht  to 
seM,  9d,  per  day.     For  every  dorser  of  provi- 

pressed  every  thing  that  looks  fair  npon  the 
crown,  and  extracted  all  that,  with  the  cora- 
plentient  of  his  art,  might  look  ill  or  tyrannical, 
as  he  thinks,  I  h  we  put  all  his  extracts  of  the 
speech  m  a  distinct  character,  which,  com- 
pated  with  the  whole,  shews  how  belter  and 
worse  may  be  counterchanged  if  such  libei-ties 
are  allowed. 

"  But  this  atrthor  of  our's  is  not  content  to 
'Cnll  and  suppre5;s  to  serve  his  libellous  purpose, 
but  directly  ^IsiBes.  For  example,  the  speech, 
taking  notice  of  the  better  grace,  if  more 
early,  says, *  That  his  majesty *»  affec- 

*  tron  for  the  city  is  too  great  to  reject  their 

*  suit  <br  that  cause,'  that  is  for  the  tardy  ap- 
plication. This  I  think  is  plain  English.  Bnt 
now  is  it  with  him  ?  '  However  his  majesty 
•'Would  not  reject  their  suit  if  they  agreetl  upon 

*  the  particulars  the  king  now  required  of  tliem.' 
This  is  English  too,  but  no  part  of  the  Lord 
Keeper's  Speech.  For  the  clause  imported  a 
declaration  of  the  king's  affection  for  the  city 
80  much,  that,  however  he  mipfht  justhr  hare 
taken  distaste  at  their  not  applying  till  judg- 
ment against  them  was  pronouiicetl,"yet  out  of 
affection,  •  he  would  excuse  them  so  for ; 
whereupon  the  matter,  in  his  m?jesty*s  inten- 
fious,  was  the  same  as  if  they  had  applied  at 
first,  and  not  given  any  occasion  of  offence. 
But  here  the  author  sinks  all  that,  and  repre- 
sents the  king  as  hic^ling  to  make  a  bargain 
frith  them,  or  throwing  out  to  invite  them  to 
purchase  bis  pardon  by  accepting  the  terms ; 
as  if  be  were  wheedhng  them,  and  the  law 
had  done  nothing  at  all.  8uch  a  maulkin  doth 
he  make  of  majesty  in  this  affair !  But  all  is  of 
a  piece  ;  none  can  say  the  author  is  non  com- 
pos, fbr  in  this  new  work  of  his,  he  is  never 
beside  himself,  that  is  in  his  design,  which  is 
perpetual  Hbef.  But,  in  his  method  of  pro- 
ceetKng,  he  is  a  very  Proteus  ;  for  he  could  on 
some  occasions  as  to  give  a  true  state  of  the 
nation,  bring  in  two  hideous  long  speeches 
xerhatim  because  they  were  all  partial  and 
sideling,  crab- wise,  to  his  side:  but  here  a 
Speech,  that  states  the  dealing  of  the  sovereign 
•with  the  great  city  of  London  uponaseisure 
Off  all  their  franchises,  than  which  ik  greater 
crisis  hath  scarce  happened  in  any  reign,  must 
be  mangled,  depraved,  transposen,  and  altered 
m  matter  and  fofm,  to  serve  a  false  turn.  An 
Historian  would  have  esteemed  it  an  original 
of  greatest  value  in  such  an  incident,  to  ac- 
complish his  relation,  by  ^ving  it,  so  material 
as  every  period  of  it  was,  in  tlie  very  words,  or 
(af]^t?ng  brevity)  a  ftlli  and  true  extract  of 
the  sense  of  it ;  but  an  historian  and  a  libeller 
are  as  different  as  hawk  and  buzzard. 

*'  Another  scandalous  concealment  of  the 
tftitfaor,  is  the  whole  tMin  of  consequences  upon 
this  seisure.  He  says  indeed  that  the  common 
^(mncil  detcftmaed  oy  a  majority  of  18  foicea 
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sions,  6d,  per  day.  For  every  cart-load  not 
drawn  with  more  than  three  horses,  4^.  per 
day.  If  drawn  with  more  than  three  horses, 
drf.  per  day.  And  that  these  sums  of  money 
^^^*^^*'^— ^— ^"^^^^^-^  -_^— ^.^___  ^  ^___^ 

to  submit  to  the  King's  Order  of  Regulations. 
The  proper  woi-diiig  should  have  been  to  the 
King\s  Offer  of  Regulations ;  but  he  thinka 
the  other  looks  more  tyrannous.  And,  as  to 
what  was  done  atlerwafds  for  the  city,  and  the 
authority  and  honour  of  it,  and  how  evenly 
and  fairly  matters  were  carried  for  consening 
the  rights  and  supporting  the  si)leiidor  of  the 
city  government,  and  how  well  gonenilly  the 
citizens  were  satisfied  with  it,  no  one  svtlable 
in  all  this  Complete  History.  But  onfy  in  a 
corner,  in  his  annual  list  of  court  preferments, 
with  their  taggs,  extracted  from  the  Gazette, 
he  has  crowded  in  the  commissions  granted  by 
the  crown  to  the  lonl  mayor  and  sheriffs,  as 
if  they  had  got  good  places  ;  but  nothing  of 
the  nature  and  frame  of  the  city  crovemmeut 
established  upon  this  seisure.  And  what  of  it  is 
put  here,  looks  as  if  it  had  been  set  out  of  the 
way  on  purpose  that  nobody  should  stumble' 
upon  it ;  and  indeed,  in  the  midst  of  such  a 
catalogue  of  course,  I  had  almost  overlooked 
it  And  no  wonder  if  passages,  in  such  mas- 
q^terade,  escape  one's  notice  ;  and,  if  it  had 
been  slipt  over,  he  must  have  blamed  his  own 
ataxy  in  the  disposition  ;  for  I  purpose  to  do. 
him  full  rijjht  in  every  circumstance.  It  seems 
that  the  city  had,  by  their  common  council, 
submitted,  but  the  renewal  of  the  charter  was 
not  prosecuted  effectually;  which  might  pro* 
ceed  partly  from  the  good  condition  the  city 
was  maintained  in  by  the  crown,  of  which  I 
am  arbout  to  speak,  and,  partly,  because  it  was 
a  business  that,  for  the  misconstruction  which 
the  faction,  cast  upon  every  thing  tending  that 
way,  few  cared  to  be  forward  in ;  and  ix>any 
thought  it  might  stay  for  some  more  propi- 
tious time,  no  hurt  coming  in  the  interim  to 
the  city. 

"  Now  some  would,  in  such  a  case,  expect 
to  hear  that  the  courtiers  divided  the  city  re- 
venues amongst  them  ;  and  that  no  order, 
property,  or  content,  was  left  to  the  public  in 
London  ;  as  if  the  town  had  been  taken,  or 
dealt  with  as  princes  nse  when  tliey  mulct 
their  towns,  that  are  contumacious,  and,  fallin( 
under  their  power,  slight  their  favours  an< 
condescensk>ns  to  them,  in  great  sums  01 
money  or  ransom.  For  wlio  could  have 
opposed  the  king's  setting  up  of  an  exchequer 
for  the  revenues,  formeny,  of  the  city,  or 
granting  a  commission,  as  upon  an  escheat  to 
the  crown  ?  But  so  far  from  this,  that  no  citi- 
zen, most  acquainted  with  the  public  business 
and  forms  of  the  city,  mach  less  strangers,  by 
any  thing  appearing,  or  done,  after  the  sei- 
sure, could  possibly  (not  knowing  what  ha<i 
past)  imagme  that  the  order  and  model  of  the 
government  there  wHs  any  way  changed  from 
what  it  was  before  the  seisure.*  For  there 
was  the  lord  mayor,  coun  of  aldermen,  sword- 
bearer,  town-derk,  chambeiiaiii,  «nd  ail  iiife  • 

3Y 
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thould  be  p^ul  to  the  use  of  the  mayor,  com- 
monakyi  and  citizens :  and  if  any  reliised  to 
pay,  then  to  be  removed  from  his  place  in  the 

rior  officers  and  attendance,  just  as  before. 

And  the  revenues  of  the  city  were  collected 

and  paid  into  the  chamber,  and  issued  again 

to  the  proper  uses,  without  the  diversum  of  a 

farthing ;  only  all  this  was  done  by  virtue  of  a 

royal  commission,  as  before  by  a  royal  charter, 

oo-operating  with  the  «ncient  customs  of  the 

eity.    As  for  instance :  the  chief  magistrate, 

whether  by  the  name  of  Portreve,  Costos,  or 

Vayor,  was  elder  than  the  corporation*    The 

aherifis  were,  appointed  by  commission,  as  in 

other    counties:    ihe  aldermen  of  the  wards 

were  established  by  commission  like  that  of 

the  peace.  And,  by  these  means,  sdl  the.  au- 
^thonties  of  the  law  and  government,  as  well 

as.  for  the  disposition  of  the  city  revenues, 

■ubfiusted  as  effectually  aJs  when  the  corporation 

itself  subsi^^ ;  and  the  external  appearance 

was  in  all  respects  the  same ;  whicn  was  an 

imspeakable  content  to  the  good  citizens,  and 

created  such  a  trust  in  the  king,  so  far  as  bis 

person  and  authority  needed,  they  would  have 

trusted  any  thin?  in  his  hands.    They  saw 

there  was  as  much  care  taken  of  the  city,  as  a 
i  father  could  take  of  a  child,  and  all  the  counsel 

and  skill  of  tlie  court,  not  without  consudting 

and  conference  with  the  most  valuable  citizens, 

was  used  sincerely  for  that  end  ;  and  all  this, 

as  was  declared,  tor  the  sakes  of  those  worthy 

citizens,  as  had  been  eminently  loyal.    But  it 

seems  to  me  that  all  this  lenity  to  the  citizens 

was   an   impediment  to  ^e  renewal  of  tbie 

charter,  as  might  have  been  sued  out  in  that 

reig^  ;  but,  when  all  the  revenues  went  in  the 

pld  channel,  and  no.  prejudice  like  to  accrue, 

the  city  procrastinated  the  doing  of  it,  waiting, 

(as  T  suppose)  for  accident  to  save  Uiem  that 

trouble,  as  did  really  happen. 

;*  But  what  says  our  Complete  Historian  ? 

f  Loss  of  their  Liberties,  eviaent  violation  of 

*libert;^and  property,'— Good  lack!   When 

a  man  is  sued  at  law  for  a  trespass,  and  ajudg- 

ment  is  had  against  him  for  damages,  and  toe 

bailiffs  come  with  an  execution  and  take  his 

kettle.    <  Loss  of  his  kettle.'    And  if  a  man 

forfeits  his  recognizance  in  the  nature  of  a 

statute  staple,  and  there  comes  a  <  Capias  si 

*  Laicus  levare'  and  extent  all  together,  *  Vio- 

*  lation  of  Liberty  and  Property.  Here  is  the 
author^s  politico-legal  skill!  But  we  have 
he^  much,  and  are  not  to  forget  that,  about 
fins  part  of  his  book,  he  hath  occasion  to  coin 
somewhat  extraordinary  to  varnish  over  some 
parlous  measures  (as  he  words  it,  but  the  law. 
terms  high  treason)  which  are  drawing  up 
against  bun  in  battle  rangee  to  otertum  all' 
htu  endeavours,  if  he  cannot  get  somewhat, 
mobbish  to  make  head  agmnst  it ;  and,  for  that 
purpose,  nothing  like  such  ejaculations  as 
those  sentences  are  ;  no  matter  for  sense, 
truth,  or  foundation  ;  out  with  it,  something 
will  stick.  I  wonder  which  of  his'  spirits 
laupht  him  that  going  to  law  was  a  Violition 


market.  And  that  by  colour  of  this  law,  the 
mayor,  commonalty,  and  citizens,  for  tb^ 
own  private  gain,  had  illegally,  by  the  spac* 

of  Property.  Some  such  familiar  spirit  might 
-have  disclosed  to  him  what  the  grievances,  if 
any,  were  in  the  proceedings ;  but  the  re^pi" 
larity  of  them  was  rindicated,  to  the  satisfactipii 
of  all  mankind,  by  the  Press  which  laid'evCTy 
instance,  from  time  to  time,  before  them .  Ami 
the  same  diable  might  have  enabled  hini  to  te& 
us  what  secret  corruption  was  in  the  business. 
If  the  judges  were  scandalous,  ignorant,  or 
any  way  unfit,  the  nation  had  rang  of  it.  But 
all  this  is  not  full  enough,  the  author  must 
find  somewhat  else  to  say. 

<<  He  observes  the  Court  had  no  way  to  gfi 
a  power  over  the  sheriffs,  but  by  taking  away 
the  charter  ;  which  may  be  true  if  he  liad 
used  ^e  law  term  of  seising  instead  of  tskine 
away  ;  for  the  latter  doth  not  imply  m  legu 
process,  as  the  other  dotli,  but  rather  a  vi<^t 
or  tortious  taking,  ^s  if  a  man,  by  judgment, 
levies  a  debt  upon  my  goods,  to  say  he  exe- 
cuted his  judgment  is  true,  but  that  he  took 
away  m^  goods,  without  more,  is  false.  But, 
as  to  this  power  over  the  sheriffi^  *  which  Once 

*  effected  would  not  only  give  the  Court  advan- 

*  tage  to  iuake  a  common  hall,'  is  nouKoae ; 
for  the  sheiif&,  as  officers,  have  nothing  to  do 
with  the  livery,  common  ball,  or  corporation, 
more  than  with  a  commission  of  aasize  and 
Nisi  Prius,  &c.    They  are  ministers  of  the 

,  Ian ,  and  bound  to  attend  the  chief  magistrate ; 
and  had  been  the  same  if  the  dtv  had  no  pri- 
vilege of  nominating  them,  but  tney  had  come 
in  by  the  ordinair  shrieval  commission,  aa  in 
other  counties.  Both  ways,  charter  and  com- 
mission, the  office  is  exactly  the  same.  And 
I  marvel  what  put  it  in  the  author's  head  to 
set  the  sheriffs  upon  nuiking  a  common  hall ! 
I  make  no  doubt  but,  if  the  body  of  the  city, 
duly  for  such  purpose  assembled,  should  order 
the  poll  to  be  taken  by  the  common  aeijeant, 
and  not  by  the  sheriffs,  it  must  be  so  ;  though 
it  is  confessed  the  latter  are  more  fit,  because 
it  is  a  tumultuous  business,  and  they  are  con- 
servators armed  to  keep  the   king^  peace. 

*  But  open  a  gap  for  making  an  House  of 
'  Commons  too.'  Wonderinl  ignorance  I  For,  if 
London  be  a  gw,  the  great  doors  in  all  Eng- 
land are  open  to  let  in  this  supposititious  House 
of  Comnaions  ;  fpr  doth  not  tne  king  arbitrarily 
appoint  all  the  sheritTs  of  aU  counties,  save 
one,  and  a  few  cities  ?  And  yet  we  have  not 
found  that  the  crown  could  ever  make  an 
House  of  Commons,  nor  ever  will,  by  that 
means,  although  the  sheriffs  of  London  and 
Middlesex  were  appointed  in  the  same  maimer. 
But  '  If  the  cit;^  could  not  hold  her  ovm  by- 
law.'   <  Petitio  ejusdem  rei  cujus  petitur  dis- 

*  solutio.'  Wliat  determines  own  but  the  law  P 
Put  it  thus  ;  Ifa  strong  thief  cannot  hold  his 
own  (stolen  goods)  by  law,  then  all  lesser  pil- 
ferers must  tnickle.  So  this  woiihy  hypo« 
thesis  concludes. 

<<  T^e  sj^uthortoucbai  tiiofodeitameii  re^ 
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nanoe,  receired  dirers  great  sums  of  money,  in 
idl  amoailtin^  to  5,000/.  per  ann.  in  oppres- 
sion of  the  king's  subjects. 

diculey  ami  sneeringiy  calls  them  — *  two  hei- 
*  nous  crimes,  no  worse  than  these.'  Admitting 
Aem  to  have  been  peccadillos,  althous^'h,  in 
truth,  they  were  heinous  crimes,  what  is  that 
to  the  purpose  ?  He  is  to  learn  some  law, 
though,  by  fits,  he  sets  up  for  a  great  deal ;  as 
that  a  good  lawyer  will  choose  a  trifle,  of  a  fact 
that  is  plain  and  clearly  proyed,  to  assign  for  a 
hreach  of  a  condition,  though  th^e  are  other 
matters  of  greater  value  that  are  not  so  punctu- 
ally terminated :  So  the  least  offence  forfeits  a 
franchise  equdly  with  the  great^  as  was  said 
before.  But  I  have  a  main  suspicion  we  shiJl 
have  foal  play  about  these  forfeiting  facts, 
when  we  come  at  them.  The  first  he  says  was 
they  made  an  address'  to  the  king  for  the  par- 
liament to  sit  to  redress  grievances.  A  man  ig 
a  stranffe  fidsary  that  writes  matters  of  ftict, 
and  haSi  a  pubhc  record,  and  diat  printed  over 
and  over  again,  to  confute  him  ;  ai|ia  fh>m  such 
authority  here  I  affirm  this  allegatiou  of  the 
forfeiture  to  be  false.  It  was  not  the  petition,  but 
the  libel  and  defamation  of  the  king  in  public,' 
though  shaped  under  the  form  of  a  petition,  that 
was  the  cnme.    A  bare  petition  ordered  and 

E resented,  though  in  terms  as  here  is  expressed, 
ad  been  no  crime  at  all,  and  had  never  been 
alledged.  But  take  here  the  very  words  of  the 
libel  extracted  from  the  petition.  <<  Your  pe- 
titioners are  extremely  surprised  at  the  late  pro- 
rogation, whereby  tne  prosecution  of  the  pub- 
lic justice  of  the  kingdom,  and  the  majung 
iMcessaiy  provisions  for  the  preservation  of 
TOur  majesty  and  your  protestant  subjects, 
hath  received  interruption.''  That  is,  the  king 
had  scandatoudy  broke  the  trust  of  his  govem- 
menty  which,  by  the  party  law  of  that  time, 
forfeited  his  crown  and  dignity  to  his  superiors, 
liiose  that  afitoed,  for  treasonable  purposes,  to 
be  called  the  people.  He  could  not  for  his  life 
say  true  that  it  was  not  the  petition,  but  the 
libeUous  part  of  it,  that  gave  the  offence,  for 
^n  he  had  wanted  the  popular  chime  of  *  pe- 
tion,'  <  partiament,'  *  gnevances,'  which  are  to 
stand  for  sense,  truth,  wisdom,  and  every  thing. 
*'  What  comes  next?    «  9.   The  ci^  had 

*  raised  money  towards  repairing  Cheapside  con  • 

*  dttit,  ruined  by  the  fire  of  London.'  Whatsig- 
nifies  the  use,  tor  which  the  money  was  rais^, 
if  they  had  no  power  to  raise  it  P  *  And  was  it 
nothing  for  the  common  council  of  London  to 
tax  the  people  of  England  coming  to  their 
markets,  which  by  %w  were  free,  as  others 
are,  paying  the  usual  and  reascmable  toll? 
They  might  as  well  have  taxed  the  people  that 
came  in  and  out  at  their  gates,  over  the  bridge, 
er  that  walked  the  streets.  But  observe  how 
much  the  king's  counsel  were  in  the  right  in 
pitching  upon  these  two  fads  for  the  for- 
leitures;  for  here  a  serpentine  author  would 
wind  fnm  under,  but  cannot  plainly  controvert 
then :  Andy  for  this  last,  he  hath  a  nure  sob-  . 


And  further.  That  whereas  a  session  of  par- 
liament was  holden  by  prorogation,  and  con^' 
tinued.to  the  10th  of  January,  32  Car.  2,  and 
then  prorogued  to  the  20th  of'  Jan.  then  next :' 

'  *'     ■    ■      ■  ■       ■  ■  . .  — >- 

terfoge ;  for  he  throws  out  an  emp^  bubble  to 
detain  you  from  fudng  an  eye  upon  the  matter^ 
that  is  the  uses  for  which  the  money  was  Uie- 
gaily  raised;  a  thing  never  appeanng'in  tha 
reasoning  of  the  cause,  and  nouiing  at  all  to 
the  purpose.  Then  he  quarrels  that  thera' 
were  no  more  than  two  solemn  arguings ;  (he 
is  a  good  friend  to  the  lawyers)  but  pretends  not 
but  there  were  full  time  allowed  them  to  be 
prepared ;  and  then  to  say  that  two  arguments 
was  not  enough,  or  all  that  any  suitor  can  ex-' 
pect,  or,  at'any  time  ^unless  the  judges  are  in 
doubt  and  desire  it)  happens,  is  ignorant  and' 
ridiculous. 

"  But  now  comes  a  wise  sentence.    •  The 

*  judgment  was  observed  to  be  strange  and  un- 

*  warrantable,  for  it  was  without  any  reasons 
'  given.'  Where  doth  this  profound  lawyer 
find  that  a  sentence  decHired,  without  reasons 
given,  is  not  warrantable?  Or  whether  rea« 
sous  or  no  reasons  make  any  difference  in  the' 
behaviour  of  the  judges,  as  if  they  did  not  de 
right  in  judging  accorain^  to  law  without  rea- 
sons given  ?  Not  long  since,  a  great  chief  of 
the  law  ffave  a  judgment  in  his  court  touching 
a  case  of  nobility,  and  was  uiged,  in  an  higher' 
tribunal,  to  give  his  reasons  why  he  gave  that 
judgment ;  whereto  he  conformed,  saying,  that 
'the  reason,  why  he  gavejud^ent  for  the  de-' 

*  fendant,  was  that  he  was  'satisfied  in  his  con- 
'  science  that  die  law  was  for  him.'    The  form' 
<^*  the  court  is  *  consideratnm  est  per  curiam' 
^  quod,  &c.'  and  saying  that  the  plaintiff  miist. 
have  his  judgment,  is  as  warrantable  as  if  it 
were  done  witn  six  hour's  talk.    Now  his^br  is 
a  wise  one.    Every  siodent  knows  that  the 
arguing  of  the  judges  in  giving  judgment,  is  for 
the  pure  sake  of  learning,  for  the  tenefit  of  the 
bar  and  students  of  the  law,  and  to  appear  can-  * 
did  to  them  to  whose  capacity  it  Lb  (Krected,  and 
not  fbr  uny  authority  to  the  judgment.    But 
the  case  here  was  that  the  party  men  attended, 
with  their  sliort-hand  writers  at  their  elbbws,  to 
take  what  might  incautdously  (if  any  thing 
should  so)  slip  from  the  months  of  the  judges^ 
for  matter  of  accusation ;  and  they  were,  in 
great  measure,  frustrated  of  that.     But  I  have 
oflen  had  cause  to  suspect  the  author's  truth, 
when  he  reaches  out  so  far  for  nothing,  and  do 
therefore  guess  tbat,  after  all,  very  good  rea- 
sons were  given  by  the  judges;  and  whoever 
wiU  look  upon  the  print,  may  be  satisfied.   Mr. 
Justice  Jones,  tbe  chief  judge  in  the  absence  of 
the  chief  justice  Sanoders  (wHo  had  been  apo- 
plectic) for  the  whole  court  pronotmced  the 
jud^ent  with  reasons  and  auihoritieB  cited, 
which  were  material  but  short;  and  that  gave 
the  offence,  because  they  afforded  no  handles  of 
caption  or  crimination.      I  shall  subjoin  the 
very  words  of  that  ?eneralde  ju^j^e,  as,  by  the 
supervi^on  of  the  party  lawyeiSy  they  are- 
printed.    He  said:        • 
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Tbe  mayor,  oommonalty,  and  dtizens,  IStb 
Jan.  32  Car.  2,  in  their  coquhod  council  as- 
aembled,  uolawfullv,  maliciously,  advisedly, 
and  seditiously,  and'  without  any  laivful  au- 

«*  <  1.  That  a  corporation  a^^pregate  might 

*  be  seized,  that  the  statute  38  Edw.  3,  c.  10,  is 

*  express  that  the  franchises  and  liberties  of  the 

*  city,  upon  such  defects,  shall  he  taken  into 
« the  king's  hands.  That  a  body  politic  may 
^  offend  and  be   pardoned,    appears    bv    the 

*  general  article  ot  pardon,  13  Car^  3,  whereby 
'  corporations  are  pardoned  all  crimes  and  ot- 

*  fences :    And  the  act  for  regulating  corpora- 

*  tions  13  Car.  2,  which  provides  that  no  oor- 
'  poration  shall  be  avoided  for  any  thinfif  by 

*  them  misdone,  or  omitted  to  be  done,  shews 

*  also  that  th^  charters  may  be  avoided  for 

*  things  by  them  misdone,  or  omitted  to  be  do^. 

**" '  3.  That  tbe  exaction  and  taking  money 
'  by  a  pretended  b^^-law,  was  extortioy^,  and 

*  a  forfeiture  of  the  fraacliise  of  being  a  corpp- 

*  ration. 

<•  *  3.  That  the  petition  was  scandalous  and 

*  libellous,  and  the  making  and  publisliing  it  a 
*-for£eiture. 

**  '•  4.  That  the  act  of  the  common  council  was 

*  the  act  of  the  corporation. 

*'  *  5.  That  the  matter,  set  forth  in  the  record, 
'  did  not  excuse  or  avoid  th«sc  forfeitures  set 
*.  &rth  in  the  replication. 

** '  6.  That  the  information  was  well  founded. 

** '  And  thereupon  judgment  wj^i  giv^  for 

*  the  kinff,  by  the  opinion  of  the  wb^  court.' 
But  shall  an*  author  have  credit  in  any  thing, 
that  is  bold  to  ^y,  untruly,  that  it  was  with- 
out any  reasons^iven? 

<'  But  now,  says  the  author,  it  was  *  by  two 
Judges  only.'  Thesie  are  hedge  objections. 
l^lThen  notmng  can  be  said  against  the  matter 
diey  fall  u^n  the  ipanner,  and  in  circumstances 
not  material.  It  were  a  dainty  government 
thaf  could  please  those  that  are  resolved  not  to 
be  phased,  or  obviate  objections  that  ^e  of 
notmngatall!  But  still  I  suspect  pur  author 
19  not  true.  Saundecs  was  absent  indeed ,  about 
which  the  author  hatha  tale,  vix.  *  That  he 

*  said  why  do  you  trouble  me  that  you  know 

*  have  lost  my  meooyory  ?'  But  it  seems  that  in 
open  court,  two  jni^res  ^as  they  declare)  at  his 
desire,  reported  his  opinion  to  be  for  the  judg- 
ment ;  and  this  tlie  author  thinks  to  enervate 
^rat)i  ^  tale  for  which  he  hath  no  ^uthorit^. 
Whether  shall  we  believe,  the  judges  upon  their 
duty  and  oaths,  or  a  chimeric  inference  from 
his  story  ?  BiU  here  it  is  usually  so ;  when 
the  fact  cannot  be  proved  or  disproved,  some 
c^go^atie  sentence  is  br<)ught  forth,  A-om 
wJi6nce  a  reader  of  himself  shall  be  inclined  to 
&4^>pose  it.  Tiie  author  could  not  touch  upon 
the  calamity  that  fell  upon  the  lord  chief 
justice  Hales  before  he  gave  judgment  for 
Bemardiston  against  Soams ;  though  his  lord- 
slup  was  deplorabiy  altered  from  what  he  was: 
for,  from  the  most  temperate  judge  that  ever 
sat,  he  became  the  most  impotently  passionate 
that  eVer  was  seen.    These  ^hi^gs  %re  ecajroe 


thority,  assumed  upon  themselvea '  fd 

'  dnm  et  judicandum  dictum  domimup  repen, 

*  et  prorogationem  pariiamenti  per  dominaoa 

*  regem  sic  fact.'   And  then  and  there  in  com- 

decent,  or  fit  to  be  repiexQbeEed,  bat  the  auth^9 
gross  partiality  foroes  it  from  me.  Observe 
afterwardfi  a  reason  the  author  f^ves  fop  the 
reporting  the  opiniim  of  the  chief  justioe  coa* 
current  with  theirs  present ;  than  which  nor 
thing  is  more  usually  done  on  like  ocoasioiiK  ia 
Westminster-halU  'To confirm,' says  he,' their 

*  iud^ent  by  better  authority  than  their  pwu  ;* 
this  IS  false,  for  thp  bettor  authority  vaaia 
court,  though  the  chief  was  absent.  A3  ibr  the 
folly  of  the  reif^rk,  Itliink  no  words  need  he 
spent  upon  it.  But  still  wc  kwe  o«r  labour, 
for  the  rery  fact,  that  lieads  to  all  this  in  our 
author,  is  raise ;  that  is  two  judges  only,  fsr 
there  was  Jones,  Withins,  a^  Raymflnd. 
See  the  force  of  libel,  that  can  make  Ume  be- 
come but  two.  I  shall  here  coaclu4e  these 
notes,  about  the  Quo  Warranto  against  the  dty 
of  LiMidon,  with  recommending  to  tbe  canons 
(in  Uw  matters  at  least)  tbe  reining  of  tbe  kiog 
arguments  of  this  case,  as  they  an^  lep^fted  in 

f>nnt,  for  there  will  be  diversion,  as  wrdl  as 
earning,  in  observing  some  points  maintained  ; 
as  that  the  common  council  were  not  tiie  body, 
but  deputies:  that  corporations  are  immortal, 
and  divers  other  strange  tenets  for  upholding 
the  argument  o;i  the  city's  side.  Which  shew 
that  importunate  people  will  affirm  any  thing, 
to  serve  turns,  though  never  so  si^asdess; 
hoping  some,  that  understand  little,  or  ace 
very  willing,  will  glt^e  credit  upon  their  au- 
thority; and,  if  justice  must  stfiy  till  such 
importunes  are  satisfied,  there's  %  n^pluiulUi§ 
of  aU  law. 

'<  It  would  make  one  gnn  tp  oh^em  the 
author's  come-ofi'  firom  this  and  tbe  rest  of  the 
charters  in  this  time)  which  he  hath  BMSt 
historically  contrived  to  do  by  ful^ining  a 
piece  of  that  ioul  hbel  that  I  gave  a  omnre  sf 
Defbre,  and  now  stands  bare-raced  in  his  Com- 
plete History.  It  was  penned  with  all  the  veneei 
the  wit  of  an  -enraged  and  exploded  Aetioo 
could  invent,  and  in  wo^ds  utter.  This  method 
of  historiograph^  is  without  exaoaple  ansoi^ 
civilized  natio«l^aj|d,  however  bariMrous  agea 
may  be  valued  {^precedents  of  the  hke,  tbe 
brass  will  not  be  iound  in  th^  that  shioeo 
here.  Our  ordinary  anecdotarians  makenae 
of  libels,  but  do  not  declaredly  transcribe  and 
ingraft  them  into  their  text,  as  our  -hypobolist 
hath  done  here,  and  in  numerous  ^her  vi»oem 
of  his  book.  But  he  seems  .to  ix^fiice  in  this, 
whichcomes  up  to  the  heijg^it  of  nisamhitioQ  ia 
figurative  scandal  upon  his  late  sovereigQ,  and 
the  coiiustry  of  diat  time,  so  much  thi^  upoa 
the  strength  of  his  own  wit  or  couragr,  he  didL 
not  dare  to  attempt  half  so  high.  I  do  imA 
mean  out  of  any  fjsar  of  hia  person,  fbr  that 
isia^coo^,  bMtofinfiuyiyyWjbjchheislbrwaid 
to  deserve,  but  loth  to  suflfcs' ;  aad  ^ipwlow 
de^  forth  lus  nuerd^  by  the  |Mwi|iB»s  oftke 
tiamt  ^  .h$ nugh) aKt  ^^iflk'mA^ 


X065]    STATE  TRIALS,  34  Chaules  U.  i5$2.— aiM?  ike  aty  cf  Loniw.    [1066 


laon  counotl  ^ssewUed,  did  ^re  their  votes 
^ad  order,  that  a  certain  Petition  under  the 
name  of  the  i}aayor»  aldetrmen,  and  commons 
Wthe  city  of  L<Q»don,  in  common  council  as- 

aies,  and  SO  be  ioond  oat  by  those  that  other- 
vise  do  not  know  him.  Else  why  doth  ha 
not  sneak  for  hintself  and  stand  to  it  ?  Then 
the  abuse  of  religion  aiyi  scripture,  most  athe- 
isticaUy  held  forth  in  tins  excerpt  of  a  libel,  had 
been  all  his  own ;  and  the  scandal  had  been 
carried  on  by  the  stren^h  of  bis  own  genius. 
So  in  the  full  ^y  of  this  fine  piece  of  property 
libel  I  leave  him,  and  pass  on  to  other  matters 
which  he  «unpliea  so  copiously,  I  think  I  shall 
never  have  done  with  him. 

^*  I  cannot  pass  by  a  marginal  index,  which 
points  to  a  list  of  hard  and  aihitrary  judgments, 
as  the  author  calls  them ;  and  why  not  a  list 
also  of  good  and  righteous  judgments  ?  For 
sure  the  time  afforded  some  ;  and  it  had  been 
hut  equal  to  have  shewed  them  as  well  as 
others.  The  reason  of  which  partia{ity  hath 
been  given  cleariy  mongh  amuly,  viz.  apo- 
logy to  be  dressed  up  to  palliate  the  intended 
rebellion,  discovered  at  the  Rye,  which  a  re- 
verend person  (on  an  unhappy  occasion) 
termed  some  slirs.  But  now.  1  am  concerned 
about  the  justice  of  his  method  of  writing.  He 
fills  a  few  columns  with  condse  accounts  ^ 
divers  cases  of  persons  questioned,  and  some 
nunisfaed,  for  misdemeanoiv,  being  thereof 
legally  convict.  ■  And  here  is  his  notion  of  hard 
and  arbitrary ;  but  it  is  only  when  the  poor 
•ufieren  are  of  his  party.  It  was  not  so  in  the 
time  of  Oates;  then  all  the  condemnations 
were  the  justice  ol  the  nation,  against  the  least 
of  which  no  man  durst  whisper;  I  looked  over 
these  cases,  as  any  one  else  may  do,  and,  by 
any  ihmg  he  shews,  ceuld  not  discover  the  cir- 
eiimstamys  of  them.  It  must  be  a  nice  report 
that  verifies  his  index  against  the  justice  of  a 
nation.  No  historian's  words  wiU  be  taken 
summarilj  to  that  purpose,  without  alledging 
how  and  in  what.  Shall  the  public  adminis- 
tratioD  of  the  laws  be  defamed  as  tyrannous  anil 
OMiessive,  against  the  unimpeached  authority 
oflhejudges  that  act  upon  oath,  on  no  better 
ground  than  this  man's  dixit  ?  especially  when 
It  stinks  ofafiiction?  I  shall  instance  but  in 
ooeor  two  of  these  cases ;  the  firstisthatof 
Holkifway,  fi>r  the  treason  of  the  Rye  Plot. 
Hecoofiessed  the  whole  erime  at  large,  as,  in 
the  print  befi>re  tiis  trial,  appears.  Tbb  is 
a  choak-pear  to  the  author;  and  he  een 
come  off  it  no  better  than  by  saying  that  '  he 

« seemed  to  confess,' and  just  so  he  seemed  to  be 
hanged." 

The  time-serving,  despicable,  worthless 
Sprat  (see  some  account  of  him  in  his  Case, 
4.  D.  1692,  ip  this  Coll^on)  says,  concemipg 
this  matter : 

'*  Hb  majesty  foreseemg  bow  destnulive, 
IB  time,  the  effects  of  so  f^eatand  growinga 
miscfaief  would  he,  lesolved  a«  lewth,  aftec 
■wnyit^akidito prmc«»M,  l08tri£o«llhat 


semb!ed,  to  the  king  should  be  exhibited;  in 
which  said  Petition  was  contsdned, 

That  by  the  prorogation,  the  prosecution  of 
the  public  justice  of  the  kingdom,  and  the 

which  he  had  now  found  to  be  the  very  root  of 
the  faction. 

'<  This  his  nuyesty,  end  aU  wise  and  good 
men  perceived,  could  be  no  other  ways  done, 
than  first  by  reducing  tlie  elections  of  the 
Sheriffs  of  I^ndon  to  their  ancient  order  and 
rules,  that  of  late  were  beconte  only  a  buHiness  of 
clamour  and  violence :  And  then  to  make  in« 
quiry  into  the  validity  of  the  city  charter  itself; 
which  an  ill  party  of  men  bad  abused  to  the 
danger,  and  woulil  have  done  it  to  the  destruc- 
tion of  tlie  government,  had  they  been  suffered 
to  go  on  never  so  little  farther  uncontrouled. 

**  In  both  these  most  just  and  necessary  un- 
dertakings, the  righteousness  of  his  mi^esty's 
cause  met  with  an  answerable  success.  Fust 
notwithstanding  all  the  tumultuous  riots  the  fac- 
tious party  committed,  to  disturb  the  peaceable 
issue  of  that  affair ;  yet  the  undoubted  riijlit  of 
the  lord  mayor's  nominatiDg  the  eldest  sheriff, 
was  restored  and  established  :  And  so  the  ad- 
ministration of  iustice  once  more  put  in  a  way 
of  being  cleared  from  partiality  and  corruption. 
And  then  a  due  judgment  was  obtained,  by  an 
equal  process  of  kw,  against  the  charter  itsplf, 
and  its  franchises  declared  forfeited  to  his  ma- 
jesty." 

"  His  majesty  cannot  but  esteem  tliis  to  have 
been  equalled  by  none  but  that ;  that,  m  so 
dangerous  a  junction  of  public  affairs,  he  has 
met  with  so  many  unfeigned  testimonies  of 
love  to  his  person  and  zeal  to  his  government, 
from  all  degrees  of  men  in  the  nation. 

"  And  if  some  have  swerved  from  their  duty, 
yet  his  majesty's  indignation  and  resentments 
against  them  are  overwhelmed  by  the  com- 
fortable remembrance  of  t!ie  far  greater  and 
better  number  of  those  who  stood  by  him  in 
the  severest  trials. 

"  So  his  majesty  has  just  reason  to  acknow- 
ledge, the  main  body  of  the  nobility  and  gentry 
has  done  :  80  has  the  whole  sound  and  honest 
part  of  the  commonalty:  So  the  groat  fbun  • 
tains  of  knowledge  aod  civility,  the  two  uni- 
versties:  So  the  wisest  and  most  learned  ia 
the  laws :  So  the  whole  clergy,  and  all  the  ge- 
nuine sons  of  the  church  of  En^^d:  A 
church  whose  gkHy  it  is,  to  have  been  never 
tainted  with  the  least  blemish  of  disk>yalty. 

/*  His  maiesty  cannot  here  forbear  to  let  the 
world  know,  what  entire  satiifiu^ion  •  he  has 
taken  in  one  special  testunonyof  his  subjects 
affec^ons ;  whence  through  God's  gracious 
providence  the  monarchy  hasgainedamostcoft* 
siderabJe  %dvanta^  by  means  of  this  very 
conspiracy ;  And  it  is,  tnat  so  great  a  number 
of  the  cities  and  corpmtions  (^  this  kingdom, 
have  since  so  freely  resigned  tburir  local  unmu- 
nities  and  charters  into  his  miyeaty's  hands  ; 
fest  the  abuse  of  any  of  them  sheuki  agaia 
hereafter  prove  haxardons  to  the  just  pmn^. 
tiveaqfihecnawiu 
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naidDe  necessary  provinoQ  for  the  preserratioD 
of  the  iODg,  and  of  his  Protestant  sulgects,  had 
received  interruption.  And  that  the  mayor  and 
commonalty,  and  citizens  in  the  same  conunon 

«<  This  his  majesty  declares  he  esteems  as  the 
peculiar  honpur  of  his  reign  ;  being  such,  as 
none  of  the  most  popular  of  all  his  late  royal 
predeoeasors  could  have  promised  to  themselves 
or  hoped  for.  Whereibre  his  majesty  thinks 
hims«)f  more  than  ordinarily  obliged  to  con- 
tinue, as  he  has  hitherto  begun,  to  shew  the 
greatest  moderation  and  benignity,  in  the  exer- 
cise of  so  great  a  trust :  Resolving  upon  this 
occasion,  to  convince  the  highest  pretenders  tp 
the  commonweal ;  that  as  the  crown  was  the 
first  original,  so  it  is  still  the  surest  guardian  of 
all  the  people's  lawiul  risrhts,  and  privileges." 
See  the  True  Account  and  Declaration  of  the 
Horrid  Conspiracy,  etc.  pp.  7  et  uq.  164  et  seq. 

Mr.  Fox  says : 

'<  The  city  of  London  seemed  to  hold  out  for 
a  certain  time,  like  a  strong  fortress  in  a  con- 
ouered  country  ;  and,  by  means  of  this  citadel, 
ohattesbury  and  others  were  saved  from  the 
Tengeance  of  the  court.  But  this  resistance, 
however  honourable  to  the  corporation  who 
made  it,  could  not  be  of  long  duration.  The 
weapons  of  law  and  justice  were  found  feeble 
when  opposed  to  the  power  of  a  monarch,  who 
was  at  the  head  of  a  numeroas  and  bigotted 
part  of  the  nation,  and  who,  which  was  most 
material  of  all,  had  enabled  himself  to  ^vern 
without  a  parliament.  Civil  resistance  mtbis 
coimtry,  even  to  the  most  illegal  attacks  of 
royal  tyranny,  has  never,  f  believe,  been  suc- 
ocssful,  unless  when  supported  by  parliament, 
or  at  least  by  a  great  party  in  one  or  other  of 
the  two  houses.  The  court,  having  wrested 
from  the  Livery  of  London,  partly  by  corruption 
and  partly  by  violence,  the  tree  election  of  their 
mayor  and  sherifis,  diid  not  wait  the  accom- 
plishment of  their  plan  for  the  destruction  of 
the  whole  corporation,  which,  from  their  fvst 
success,  they  justly  deemed  certain ;  but  imme- 
diately proceeded  to  put  in  execution  their  sys- 
tem of  oppression."    Fox's  James  2,  p.  48. 

It  appears  that  the  seizure  of  the  Charters 
•f  Corporations  in  England  did  not  satisfy  the 
itomacn  of  the  great  revenge  of  Charles  the 
Second  and  his  brother : 

*<  Le  Roi  d'Angletene,"  writes  Barillon  to 
I^mis  14,  Dec.  7,  1684,  (see  Appendix  to  Mr. 
Fox's  Historical  Work) :  **  a  donn^  le  gouveme- 
ment  dela  Nbuvelle  Angleten^  au  Colonel 
Xerque,  oui  ^toit  auparavant  gouvemenrde 
Tanger.  Ilyavoit  eudevant nne Compegnie 
tehliepar  des  lettres  patentea  du  Roi  Jacques, 
qiii  gouvernoit  avecune  autorit^  presque  souve- 
raine  et  ind<I*pendaiite  les  pays  compris  sous  le 
gonvertiement  de  la  Nouvelle  Angletm.  Les 
mivil^ges  de  oetle  Compagnie  ont  M  eamis  au 
Banc  Royal,  et  sa  Mdest^  Bri|amuqae  est 
rentr^  dans  la  pouvoir  de  donner  one  nourdle 
Ibrme  an  gouveraemeBt,  ei  d'eteUir  de  noavd- 
ies  loixy  80H8  leaqucllea  H  habitaDB  de  ce»paya 


council  a»embied,  did  mdacwfblly,  nufidouriy , 
advisedly,  and  seditiously,  and  with  inteBtioD 
that  the  sakl  Petition  shouhl  be  dispcned 
amongst 'the   king's  subieots,   to  induce  an 

doiyent  vivie  ^  i'avenir ;  cela  a  doon^  ii«a  k 
nne  deliberation  dans  le  Conseil  secret.     La 
question  a  He  traitee  k  fonds,  si  Ton  y  introdu- 
roit  le  m^me  gouTemement  qui  est  etabh  en 
Angleterre,  ou  si  I'on  assujettiroit  oeox  qui 
vivent  dans  ces  pays-14  aux  ordres  d'nn  gouver- 
neur  etd'un  conseil,  qui  auroienten  leurs  mains 
toute  I'autorite,   sans  ^tre   obliges  k  gmrder 
d^autres  regies,  que  cpUes  qui  leiir  seraient  pres- 
crites  d-ici.    Milord  HaUlax  a  pris  le  party  de 
soutenir  avec  v6h6raenoe  qu'il  n'y  aToit  point 
lieu  de  doater   que   les  memes  loix,  sons  les- 
quelles  on  vit  en  Angleterre  neduasent  ^tre  telK 
lies  en  un  pays  compose  d' AngkMs.  II  s'est  Ibrt 
etendu  sur  oeh^  etn'a  omis  aucone  des  raisons,' 
par  lesquelles  on  pent  prouver,  qu'un  gonrer- 
nement  absolu,  n'est  ni  si  heaieux,  ni  si  assur^ 
que  celui,  qui  est  temper^  par  les  loix,  ec  qui 
donne  des  homes  ^  Tautprite  du  prinee.     II  a 
e\ag6r6  les  inconveniens  du  pouvoir  sovrcraio, 
et  s'est  dedard  netlement  qu'il  n«  pouroit  p«s 
a'accommoder  de  vivre  sous  un  roi  ^ui  anroic 
en  son  puvoir  de  .prendre,  quand  il  lui  plaveit, 
Taigent  qu'il  a  dans  sa  poche.     Ce  disoonre 
fut  oombattu  fortement  par  tons  les  anties  mi- 
nistres,  et  sans  entrer  dans  la  qnestioti,  si  me 
forme  de  gouveraement  en  gin^nl  est  meil- 
leure  que  rantre,  ils  soutinrent,  que  sa  BAajeste 
Britannique  pouvoit,  et  devoit,    gwiTenier  des 
pays  si  eioign^s  de  TAngklerre  en  la  mani^e 
qui  lui  paroitroit  la  plus  oonvenahle  pour  main- 
tenir  le  pays,  en  T^tat  auquel  il  est,  et  pour  en 
augmenler  encore  les  forces  et   la  nchesse. 
Pour  oela  il  fut  r^soln,  qu'on  n'assiiiettcnil 
point  le  gouvemeur  et  le  conseil,  k  laire  des  as- 
Nembieesde  tout  le  pays,  pour  fiiire  des  impo- 
sitions, et  r^gler  les  autres  mati^res  impQrtaDtcs, 
mais  que  le  gouvemeur  et  le  conseil  feroit  oe 
qu'ils  jugeroient  ^-propos,   sans   en    rendre 
compte  qu'i  sa  Miyeste  Britannique.    Cette 
afiaire  n'est  peut-^tre  pas  en  elle*mteie  fort 
importante  ;  mais  M.  le  Doc  d'York  s'cnest 
servi,  pour  fiure  eonnoltre  an  Boi  d' Angleterre 
combien  il  y  a  d'inooorenieDs  de  laisser  dans 
le  secret  desesafliiires  unhomn^e  aussi  oppese 
aux  intdri^ts  de  la  royaut^  qu'est  Mik»d  Hali* 
fax.    Madame  de  Portsmouth  a  le  noteie  des- 
sein,  et  Milord  Sonderland  pouvoit  ne  ricn 
desirer  avec  plus  d'ardmr.    lis  croient  Van  cfc 
I'autre  y  ponvoo'  r^nasir  stsc  im  pea  de  temps." 

Govenor  Hutchinson  in  his  History  of  the 
Colony  of  Massashusets  Bay  throws  sooie  light 
upon  this  business.  He  mentions,  that  '^  In 
1680,  (a)  a  letter  had  been  received  imder  the 


"  (a)  Lord  Culpeper  governor  of  Viiginia 
came  to  Boston  the  24th  <n  August  this  year  in 
his  return  to  Enghuid. 

^*  It  appearsby  the  records  that  thehoB.Gcew 
Russell  A  suppose  a  younger  biotber  to  th* 
ockhfitedtod  RomsU)  wssi  A.New>£egland  ia 


i 
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opinion  in  tbeni,  that  the  said  king  hy  pro* 
roffuinp^  die  parliament,  had  obatracted  the 
public  justice,  and  to  incite  the  king's  subjects 
to  hatred  of  the  king's  person  and  govemmenty 


i*«M 


i^k^a 


king's  sign  manual,  charging  the  colony  with 
ne^ectiugto  send  over  other  agents  in  the  room 
of  those  wno  had  obtained  leaveto  return,  and  re- 
quiring that  they  bcfsent  in  three  months  after  the 
leceipt  of  the  letter,  and  that  they  come  prepar* 
ed  to  answer  the  chum  which  Bfason  had  made  to 
the  lands  between  Naurokeag  and  Memmack. 
Immediately  upon  the  receipt  of  this  letter,  the 
<»urt  chose  two  agents,  Mr.  Stouffhton  and  Mr. 
Nowell,  and  instructions  were  dniwn  up,  but 
both  of  them  peremptorily  refused  to  engage  in 
the  affair  ;  Mr.  Stoughton^  notwithstanmng  the 
exceptions  some  him  takeik  to  his  former  con- 
duct, being  strong!  V  urged  to  it.  As  for  Mason's 
daim,  it  was  looked  upon  as  groundless  and 
extrayagimt,  and  the  court  gare  themselTesbut 
little  concern  about  it  furth^  than  to  observe, 
that  if  he  had  any  pretence  to  the  lands,  his 

1680  and  presented  with  the  freedom  of  the 
oolony.  '  Mr.  Richard  Salstonstall,  son  of  sir 
Richard,  returned  this  year  after  many  years 
absence,  and  was  again  chosen  first  assistant, 
and  so  the  two  suooeeding  years.  He  went 
back  to  England  beforel683,  and  died  at  Hulroe, 
April  29th  1694.  MS  letter.  He  left  an  estate 
in  Yorkshire.  Mr.  Saltonstall  was  rdated  to 
Mr.  Hamden,  who  like  his  anoeston  was  a  true 
friend  to  New  England.  In  a  letter  firom  Mr. 
SahonstaU's  daughter,  dated  May  1694,  1  find 
this  little  piece  of  English  history.  >'The 
court  is  altered  as  well  as  other  places,  Mr. 

H n  was  to  wait  on  master  and  all  lode* 

ed  rety  smooth.  He  asked  him  concern- 
ing the  report  he  heard  (this  was  a  second  time 
not  that  mentioned  in  my  other  letter)  he  said 
so,  no,  there  was  nothing  in  it,  be  did  not  in- 
tend to  remove  him.  He  kissed  hands,  and 
that  night  a  new  commission  was  granted  to  a 
young  person  under  30  years  of  a^,  who  they 
nay  must  go  before  all  the  grave  judges.  His 
virtues  may  be  wrote  in  a  little  room  but  not 
bis  vices.  A  few  days  after  the  archbishop  was 
cent  to  tell  him  how  well  he  was  esteemed,  but  he 
growing  into  years  might  like  his  ease.  If  he 
would  oe  lord  or  earl,  he  should  be  either,  or 
have  any  pension.  To  the  first  he  answcml 
that  he  would  die  a  country  gentleman  of  an 
andent  family,  as  his  was,  and  honour,  enough 
for  him.  For  the  second,  he  said,  he  should 
not  take  the  king's  money,  and  the  king's  ser- 
vants want  brf»d,  he  always  spake  against 
givin^i^  pensions  to  others,  and  at  snch  a  time  as 
this  it  was  a  great  oppression .  While  he  had  a 
roll  and'can  uf  beer  he  would  not  take  the  king's 
money.  It  is  wondered  at  by  many,  eonn- 
denng  how  useful  he  was  in  the  year  8B  and 
fi>lk>wing— but  enough  of  this." 

'^  I  hope  the  fiiendship  shewn  by  the  ftusiUy 
of  Hamden  to  New-England  will  eKcuse^ray  in- 
•erting  this  anecdote,  ajthoogh*  it  has  lio  rek- 
Hsm  to  thflf  affairs  of  tha  col<niy . 


and  to  distiirb  the  peace  of  the  kingdom,  did 
order  that  the  said.  Petition  shodd  be  printed, 
and  the  same  was  printed  accordingly  to  the 
intent  and  pur^jKiee  aforesaid. 


■^f 


title  wodd  be  fiiiriy  tried  upon  the  spot,  where 
by  law  according  to  the  opinion  of  the  attorney 
and  solicitor  geaerd  in  1677,  it  ought  to  be 
tried.  After  this  Randolph  (b)  brought  to 
Boston  the  kin^'#  letter  of  October  the  Slst 
1681,  fe^  com^aming^' that  the  collector  had 
not  been  able  to  execute  his  office  to  any  effect, 
that  attachm«its  had  been  brought  against  him 
and  his  officers  fordoing  their  daty,  Aat  he  had 
been  obliged  to  deposit  money,  bdbre  he  could 
bring  an  action  agdnst  olfenders,  that  appeals, 
in  matters  relating  to  the  revenue,  had  been  re- 
ftued,  and  that  the^r  had  seized  into  th^  hands, 
the  moiefy  of  forfeitures  belonging  to  his  ma- 
jesty by  Jaw."  It  was  therefbre  roqdred, «'  that 
fit  persons  be  sent  over,  without  dday,  to  an- 
swer these  compldnts,  with  powers  to  submit 
to  such  regulations  of  government  as  his  ma- 
jesty should  think  fit,  that  restitution  be  made 
of  ail  modes,  levied  from  the  oflioers,  that  they 
be  encouraged  in  putting  the  acts  of  trade  m 
execution  without  charge,  as  in  England,  tiiat 
an  account  be  given  dibrfeitures  received,  and 
that  appeals  be  allowed."  The  court  denied  the 
charge,  and  said  in  their  answer,  ^<  that  Mr. 
Randolph  was  acknowledged  collector,  and  his 
conudssion  enrolled,  that  no  sdts  had  been 
countenanced  agdnst  any  ofilcefs,  except  where 
the  sd^jeot  had  been  unjustly  vezed«  that  tliey 
knew  of  no  forfeitures,  except  a  fine  upon  a 
master  of  a  ship  for  abusing  the  government,, 
^t  they^^odd  encourage  ms  officers,  and  re« 
quire  no  depont  for  the. future ;  but  as  to  ad* 
mitting  appeals,  they  hoped  it  wodd  be  ftur- 
ther  considered."  However,  the  sending  over 
agents  codd  be  no  longer  delayed.  At  a  coujrt 
called  in  Feb.  1681,  men  his  majesty's  letter 
by  Mr.  Randdnh  was  read,  they  determined 
to  coroe  to  the  'cWoe  of  agents.  Mr.  Stough- 
ton  and  Mr.  Dudey  were^diosen,  the  Court 

<(  (h)  In  April  1681,  Randolph  set  up  a  pro- 
test on  the  exchange  in  Boston,  against  th« 
acts  of  the  court 

*^  (e)  As  for  the  large  and  particdar  ac- 
count you  are  pleased  to  give  me  of  the 
concerns  of  die  country  in  general,  your's- 
was  sent  either  to  me  to  my  nouse  here,  by 
Mr.  Randolph,  where  1  have  been  for  some 
Weeks,  'and  do  intend  to  stay  some  weeks 
longer  so  that  I  doubt  Mr.  Randolph,  by  whom 
I  s^d  this,  will  be  gone  ever  I  come  to  London, 
but,  when  I,  shall  be  there,  I  shall  endeavour  to 
idbrm  myself,  the  best  I  can,  how  matters  do 
stand  as  to  your  colony,  and  shall  do  them  the 
best  service  and  firiendly  offices  I  ca|i,  and  it 
irall  be  very  well  and  advisable,  that,  upon 
Mr. '  Randolph's  arrival  matters  rdating  to 
tnde  be  so  oettled,  as  that  there  be  no  further 
just  compldnts  upon  that  account.  Sir 
Geoige  liowning's  letter  to  governor  Brad- 
strtetjEast'Hadley,  S9pt,  88^  XGQU 
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By  whicb  the  mayor,  oommoiialty^  and  citi 
Bens  cioresaid,  the  privilege,  liberty,  and  fran* 

.1.  ■    ■  I      1     I  ■  .III—  1,11.    — ii.-i 

tmtks  much  divided.  Mr.  Stougfatoo  agam 
btterly  refus^,  and  Mr.  Richards  (d)  was 
ohosen  in  bis  stead.  The  dengn  m  taking 
away  the  charter  became  every  day  more  and 
mere  evident.  A^^oits-  impowered  to  submit 
to  regulations  of  gorerament,  were,  in  other 
words,  agents  impowered  to  snirender  their 
cAiafter.  However,  the  general  eowt  would 
have  been  glad  to  put  a  more  iavouvaMe  con- 
struction upon  it,  it  being  ineonmstent  With  his 
maiest^'s  repeated  declaradoos,  and  therefore^ 
they  dtrectea  their  agents  not  to  do,  or  consent 
toany  thing  that  shcmhl  violate  or  inftinge  the 
liberties  and  privileges  ffrttnted  by  chartor  or  the 
government  established  thereby .  A  new  matter 
o£  charge  had  been  bronght  against  tbi^ 
in  England,  vik.  the  cointBg  money.  This 
they  esccused,  **  it  having  bc^^  in  the  time  of 
the  late  csnfiisions,  to  prevent  fhinds  in  the 
pieces  of  eight-  current  among'  them,  and  if 
they  had  trespassed  upon  his  majesty's  prero- 
flstive,  it  was  through  ignorance,  and  they 
humbly  begged  his  pardon.*'  The  other  points 
of  exoeptioB  were  answered  as  before  men- 
tioned. The  agents  sailed  May  31st.  A  pub- 
lb  fast  was  appointed  to  be  obsor^  Jime  29d, 
througb  the  cotony,  to  pray  fbr  the  preserva- 
tion w  their  chaiter  and  success  to  the  agency. 
Bandolph  was  in  England  not  long  aftfr  them, 
ready  to  disolooe  every  thing  the  agents  de- 
ared  to  eoiMseal.  Tlie  governor  had  desired 
aim  to  do  vothing'to  ihe  pre|u£ce  of  thecolony . 
He  promised,  id  hiaansvircr,  diat  if  they  would 
make  a  fuU  submisBion  to  bis  majesty,  m  would 
endesvoor  to  p|oeni>e  bis  majesty's  r03nid  par- 
don, uid  the  conthrasnce  of  their  priviteges, 
so  ibr  as  that  they  shonM  have  bberty  of  con- 
soieneeaitd  the  free  eiwcise  of  their  rebgion, 
and  that  no  money  should  be  raised  wifiiofft 
the  consent  of  the  peofde  ;  ibr  other  matters 
their  agents  were  most  proper  to  solicit,  (e) 
The  agents  in  their  first  iettefH  to  the  generel 
court,  acquainted  them,  <'  that  his  maiesty  was 
gmtly  provoked  by^eir  sebng  iie^ectUigto 
wetid  a^eal^  and  they  desired  the  court  to  con- 
sider whether  it  was  best  to  hazard  all,  rathf^ 
tfeoB  iatisiy  bia  imgesty  as  to  the  mode  of  siib- 
misBionto&e  laws  for  regidating[  trade,  smce 
they  ser&Mmly  intended  to  submit  to  the  sub- 
stance." Thcr^  had  not  Aen '  been  heard  be- 
fore die  drancu,  bat  soon  after,  upon  present- 

**  (d)  Mr.  Riehaids  was  a  wesAtfay  mi^iy^ant, 
of  a  fiar  obaracter,  asd  one  of  the  assistantil. 

«<  (e)  In  Feb.  1671,  Randolpb  exhibited  to 
the  lords  cf  ^e  council  artides  of  high  mis- 
demeanor agaioMa  fbction  of  the  general  court 
sitting  in  BMton,  viz.  Thomas  Danfortb,  Daniel 
Oookin,  NatbaaM  Saltotisfall,  Simti^l  NoHvdi, 
Bicfaatds,  I>atT,  OedDQr,  aad  AM4et6o,  ma- 
flntroies,  and  Fisher,  Cooke,  Bmttle,  Stoddard, 
B«Cburst«  fitttboni,  Wait,  Johnson,  HutcUn* 
•oUySpragor,  Oaices,  Helbrool^Cfiahiiig,,Maa- 
moad,  and  Mbb^  diq^ufiitr 


chise  of  being  a  body  politic  aad  oorporate-did 
forfert,  and  uterwards,  by  tbe  time  m  the  in- 

ing  the  court'fr  adihress,  they  were  cemaaanded 
to  shew  their  peweis  sad  au  theiv  iuatmctions, 
not  publicly,  hot  to  sir  Lionel  JeidtinSy  secre- 
tary of  state,  and  it  appearing,  ppon  perusal, 
that  they  did  not  contain  s«di  powers  as  had 
been  required,  they  were  informed  by  lord 
Radnor,  that  the  oouncfl,nem.  con.  bad  agreed 
to  vefKnt  to  his  miges^,  that  unless  the  agents 
ftieedily  obtained  such  powers  as  miffbt  naake 
them  capable  to  satisfy  in  all  pointB,  a  Quo  War- 
ranto should  proceed*  The  agents  represented 
tbe  case  of  the  colon jr  as  desperate,  and  left  it 
to  the  court  to  determine  whether  it  was  most 
advisable  to  submit  to  his  majesty's  pleasure, 
ortosuff^  a  Quo  Warranto  to  issue.  Many 
cities  bad  submitted.  Bermudas  (f)  m  tbe 
plantations,  and  tbe  city  of  London  bad  re- 
tused,  end  Quo  Warranto's  had  gone  out,  tiie 
determination  of  which  might  enuie  the  Mas- 
sachnaels  to  jndg^  what  would  be  prudent  for 
them  to  do  (g), 

'  - 

"  (f)  Bermudatf  was  the  second  colony,  for 
many  yeam  scarce  deserving  the  nanae,  Vir- 
ginia being  the  fbat  Th^  charter  bears  date 
the  ^  39th  June  in  the  IStfi  year  of  king  Jamea 
1614,  by  the  name  of  the  governor  and  com- 
pany of  the  city  of  London  for  the  plantation 
of  tbe  Somer  Islands."  This  charter  never  was 
removed  toithe  colony  as  that  of  the  Massa- 
chusets  had  been.  The  company  oontinned  to 
mecAasa  propriety  in  London.  A  gnvemor 
deptit^  by  tbe  company,  with  a  cotmeil  and 
assembler,  exefolsedsOnle  degree  of  legislative 
power  m  the  islaadi,  but  tbe  governor  and 
company  in  London  had  tbe  power  .of  maldn^ 
laws  not  repugnant,  ^.  In  1663  a  law  was 
made  fay  the  cOUipanj  that  etery  vessel  above 
five  tons  built  in  the  i!Aand  without 


leave  of  the  company  first  had  and  obtained, 
should  be  forfeited  and  sold  fbr  the  use  of  the 
company.  The  inhabitants  made  complaint 
of  great  oppression,  and  prayed  ftir  a  disKH 
lution  of  their  charter,  that  a  governor  nrigfat 
fafe  appoHited  by  the  crowif ,  and  the  subjects  go- 
venoHM  as  tbey  were  in  Tirgiiftia  and  Barbados. 
*•*'  True  relation  of  the  illegal  proceedingv  of  the 
«  Somer  Islands  Compianjr,  &c.  1978." 

**  (g)  Randolpb  was  incessant.  Joner  14tb 
laat  lie  writes  tb  tbe  earl  of  Clarendon.  His 
majesty's  Quo  Warranto  against  their  charter 
and  sending  fi>r  Thomas  Danfbrth  ^nd  for 
Samuel  Nowell;  ai  late  fanatic  peacber  and 
now  a  magistrate,  ai!id  Daniel  Fisher,  Elisha 
Cooke,  deouties,  to  attend  and  answer  tbe  ar- 
tides  <^  bttfb  misdemeanors,  I  have  now  ex- 
faibicNl  agunst  thtifi  in  my  papers  sent  Mr. 
Bfadtbwait,  will  rtake  the  whole  fbction  trem- 
ble. If  the  party  #ere  cofteiderable  enough  to 
revolt  upon  nis  majeaty^s  resoluti6n  to  settle 
the  plaatation,  their  mt  work  wduld  be  to 
(^i  me  to  aeci^mit  for  eAdeavourihg  openhf 
the  altenMOB  of  Aeir  ctastifMotti  whi<A  b^ 
their  law  18  deathb 


'*  Upon  receipt  of  these  ad? ices,  it  was  made 
a  question,  not  in  the  general  court  only,  but 
anionic  aU  the  iobafitants,  whether  to  sur- 
render or  not.  The  opinions  of  many  of  the 
ministers,  and  their  ar^ments  in  support  of 
them,  were  giren  iu  writing,  and,  in  (general, 
it  was  thought  better  to  die  by  the  hands  of 
others,  than  by  their  own.  (h)  An  address  was 
agreed  upon  by  the  general  court,  another  was 
prepared  and  sent  through  the  colony  to  be 
ogned  by  the  several  inhabitants,  which  the 
agents  were  to  present  or  not,  as  they  thought 
proper,  and  they  were  instructed  to  deliver  up 
the  deeds  for  the  province  of  Main,  if  required, 
audit  would  tend  to  preserve  their  charter, 
otherwise  not ;  and  they  were  to  make  no  con- 
cessions of  any  privileges  conferred  upon  the 
colony  by  the  charter. 

"  Cranfield,  governor  of  New- Hampshire, 
beinjf  on  a  visit  at  Boston,  advised  to  the  agents 
waiting  upon  lord  Hide,  and  tendering  him  an 
acknowledgment  of  2,000  guineas  for  his  ma^ 
jesty's  private  service,  and,  at  the  same  time, 
promised  to  represent  the  colony  in  a  favoura- 
ble liffht.  The  court  agreed  to  the  proposal, 
«md  shewed  him  the  letter  they  wrote  to  the 
agents  thereupon,  but  he,  infamously,  repre- 
sented the  colony  as  rogues  and  rebels,  and 
made  his  game  of  them  for  makiiifi[  such  an 
offer,  and  Uie  agents  complained  of  Qieir  being 
ridiculed  for  the  sham  put  upon  the  country,  (i) 
Upon  the  agents  receiving  this  final  Resolution 
or  the  court,  their  business  was  at  an  end.  It 
was  immediately  determined  a  Quo  Warranto 
should  Gfo  against  the  charter,  and  that  Ran- 
dolph sboiila  be  the  messenger  of  death.  The 
agents  anfred  at  Boston  the  23d  of  Oc- 
mer  1^83,  and  the  same  week  Rjmdolph  ar- 
rived (k)  with  the  Quo  Warranto,  and  a  decla- 
ration  from  the  king,  that  if  the  colony,  before 
prosecution,  would  make  full  submission  and 
entire  resi^ation  to  bis  pleasure  he  would  re- 
gulate their  charter  for  his  service  and  their 
good,  and  with  no   further  alterations  than 
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foiinatioii,thjU  liberty  and  franchise  of  being  a  .  The  making  and  having  sheriffs  and  justices  of 
body  pohtic  did  usurp  upon  the  king.  Et  I  the  peace,  the  Attorney  General  imparles  to 
hoc,  &c.    And  as  to  the  other  two  pleas,  via.    Mich.  Term. 

should  be  necessary  for  the  support  of  his  go- 
vernment there.  Two  hundred  copies  of  the 
proceedings  against  the  charter  of  London  wera 
sent  at  the  same  time,  by  advice  of  the  privy 
council,  to  be  dispersed  through  the  province. 
The  (BTovemor  and  miyor  part  of  the  assistants, 
despairing  of  any  success  from  a  defence,  pass- 
ed the  following  vote  :  "  The  magistrates 
have  voted.  That  an  humble  address  be  sent  to 
his  majesty  by  this  ship,  declaring  that,  upon 
a  serious  consideration  of  his  majesty's  gra- 
cious intimations,  in  his'  former  letters,  and 
more  particularly  in  his  late  declaration,  that 
his  pleasure  and  purpose  is  only  to  regulate  our 
charter,  in  such  a  maimer  as  shall  be  for  his  ser- 
nce  and  the  good  of  this  bis  colony,  and  without 
any  other  alteration  than  what  is  neoessaiy  for 
the  support  of  his  government  here,  we  will  not 
presume  to  contend  with  his  majesty  in  a  course 
of  law,  but  humbly  lay  ourselves  at  his  ma- 
jesty's feety  in  a  submission  to  his  pleasure  so 
declared,  and  that  we  have  resolved,  by  the 
next  opportunity,  to  send  our  agents,  im« 
powered  to  receive  his  majesty's  commands  ac- 
cordingly. Andt  for  saving  a  default  for  non- 
appearance upon  the  return  of  the  writ  of  Quo 
Warranto,  that  some  meet  person  or  persons  be 
appointed  and  impowered,  oy  letter  ot  attorney » 
to  appear  and  maKe  defence,  until  our  agents 
niay  make  their  appearance  and  submission,  a* 
above.  The  magistrates  have  passed  this  with 
reference  to  the  consent  of  their  brethren  the 
deputies  hereto. — £j>waiu>  Rawson,  Secretary, 
15th  Nov.  1683. 

'<  This  lay  in  the  house,  under  consideration,  a 
fortnight,  and  was  then  passed  upon  as  follows : 

^*  Nov.  30, 1683.  The  deputies  consent  net, 
but  adhere  to  their  former  bills.  W  m.  Torrey, 
Clerk." 

**  Had  this  been  made  an  act  of  the  general 
court,  it  is  doubtful  whether  the  consequent  ad- 
ministration of  government  would  have  been 
less  arbitrary  than  it  was,  upon  the  judgment 
against  the  charter ;  but^  upon  the  revolution, 
they  might  have  reassumed  their  charter,  as 
Rhode-island  (I)  and  Copnecticut  did  their  ro*- 

«<  (I)  Rhode  island  made  a  full  surrender  of 
their  cuarter  as  appears  by  the  following  ad- 
vertisement in  the  Ixmdon  gazette,  Windsor, 
Sept.  13, 1684.  '*  His  maiesty  has  graciously  . 
received  the  address  of  the  colony  of  Rhode 
island  and  Providence  plantations  in  New  Eng- 
land, humbly  representing,  that  upon  the  signi- 
fication of  a  writ  of  Quo  narranto  against  their 
char^,  dtey  resolved  in  a  general  assembly 
not  to  stand  suit  with  his  majesty,  but  wholly  to 
submit  to  his  royal  pleasure  themselves  and 
their  charter^  whereof  his  majesty  has  thought 
fit  to  accept  the  surrender."  The  order  in 
council  to  tne  attorney  general  to  bring  writs  of 
Quo  Warranto  ac^unst  Connecticut  and  Rb«l« 
island  was  dated  July  15, 1685. 

32  » 


'<  (h)  The  clergy  tumM  the  scale  for  the  last 
time.  The  balance  which  they  had  held  from 
the  beginnmg  they  were  allowed  to  retain  no 
longer. 

**  (i)  *  Truly,  sir,  if  you  was  here  to  see  hqw 
we  are  ridiculed  by  our  best  friends  at  court  for 
the  sham  Cranfield  hath  put  upon  you,  it  would 

fri^e  you.  1  will  assure  you,  whatever  letters 
e  hath  shewn  you,  his  majesty  last  night  told 
my  frien<!^that  he  had  represented  us  as  dis- 
loyal rogues.*  DudleytoBradstreet,  Feb.  1682. 
'<  (k)  The  next  day  after  Randolph  arrived,  a 
terrible  fire  happencKd  in  Boston,  in  the  richest 
part  of  the  town.  Some  of  the>people  in  their 
ragp  and  jealousy  supposed  the  town  to  be  set 
on  fire  by  his  procurement.  I  find  this  insi- 
miated  in  an  interleaved  MlmnnadCy  and  other 
nanuscripts. 
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•    Rejoinder, 
The  mayor,  commonalty,  and  citizens,  as  to 
tlie  Plea  of  the  Attorney  'General,  pleaded  ia 
assi^ing  a  forfeiture  of  their  being  a  body  po- 
litic and  corporate, 

spective  charters,  there  having  been  no  judg- 
ment against  them,  (m) 

"  A  letter  of  attorney  was  sent  to  Mr.  Hiim- 
pkrys,  to  appear  and  answer  for  the  province. 
Addresses  were  sent,  one  after  another,  but  to 
no  purpose.  In  Se^itember,  a  gcire  facias  was 
received  by  Mr.  Dudley  and  communicated  tQ 
the  governor,  who  called  a  special  coiut.  The 
time  for  their  appearance  at  WestminKter  was 
past  before  it  was  received  in  Boston,  (n)    No 

"  Connexjticut  had  the  offer  of  being  annexed 
to  Massachusets  or  New- York.  'They  prayed 
the  continaance  of  their  privileges,  but  if  tney 
must  lose  their  chai-ter  they  chose  to  be  an- 
nexed to  Massachusets.  Tlus  was  construed  a 
fiirrender. 

"  (m)  However  agreeable  to  law  this  distinc- 
lioii  mi^t  be,  yet  equity  does  not  seem  to  fk- 
T^ur  it.  The  charter  of  Liondon  was  adjudged 
forfeited  upon  along  argument  of  the  greatest 
lawyers  in  the  nation.  The  M&^wachwiets  was 
decreed  forfeited  upon  deianltof  appearance. 
Not  only  the  charter  of  London  but  all  the 
charters  in  the  king's  dominions  I  suppose 
(unless  Bermudas  is  an  exception)  whether  sur- 
rendered or  whether  there  had  been  jud&pnent 
against  them,  were  re-assumed  except  mat  of 
the  Massachusets. 

"  (n)  The  proceednigs  were  in  this  form  and 
Qider. 

"  The  first  scire  facias  directed  to  the  sfaerifT 
of  Middlesex  bore  test  16th  Ap.  36  Car.  2d, 
whereon  a  nichil  returned. 

"  Trin.  «6  Car.  2d,  an  al.  scir.fac,  directed  to 
tliesame  sheriff,  returned  2d  June  1683,  where- 
on another  nichil  returned. 

'*  12th  June,  36  Car.  2d,  the  agent  for -the 
company  moved  by  his  council  for  time,  to 
cend  to  New-England  for  a  letter  of  attorney 
under  the  corporation  seal  j  to  appear  and  plead 
to  those  scire  futias\  untfl  Hfehaelmas  term 
then  next,  when  the  court  ordered  Mr.  Attor- 
ney should  be  attended  therein  to  shew  canse 
the  last  day  tii'  that  term  why  the  defendants 
should  not  have  ti  me  to  appear. 

"  Mr.  Attorney  moved  against  that  order  and 
had  It  in  some  part  set  aside,  but  waved  it,  and 
on  hearins^  counsel  of  both  sides  it  was  ordered, 

"lath  June  1684,  That  judgment  be  entered 
up  for  his  majesty  as  of  this  term,  but  if  de- 
fendants appear  first  day  of  next  term,  atid 
plead  to  issue  so  as  to  take  notice  of  a  trial  to 
te  had  the  some  term,  then  the  said  judgment 
by  Mr.  Attorney's  consent  to  be  set  aside, 
othm-wise  the  same  to  stand  recorded. 

*'  On  the  first  day  of  Michaelmas  term  follow- 
ing, the  company's  agent  retained  counsel  to 
•nove,  and  brought  seveml  merdiants  to  testify 
tn  the  oonrt  of  chancery,  that  in  the  time  given 
It  was  impoisible  to  liave  a  letter  of  attorney 


Protestando^  That  those  Pleas,  by  the  At- 
torney pleaded,  and  the  matter  in  the  same 
contained,  are  insufficient  in  the*  law  to  fore- 
judge or  exclude  the  maj^or  and  commonalty, 
and  citizens  from  being  a  corporation. 

other  answer,  than  another  humble  address^ 
was  attempted.  The  case  was  desperate,  and 
judgment  was  entered  up,  copy  of  which  w^s 
receivrd  by  Mr.  Rawson,  July  2,  1685. 

**  Hofore  any  new  government  was  settled, 
king  CMiavles  h\e\,  Mr.  Blaithwait  wrote  to 
the  governor,  (0)  and  recommended  Ae  pro- 
claiming king  James,  without  delay.  This 
was  done,  with  great  ceremony,  in  Ae  high 
street  in  Boston  (April  20th.) 

<*  There  were  all  i\^e  symptoms^  notwith- 
standing, of  an  expiring  constitution.  Several 
of  the  towns  neglected  to  send  their  deputies  ia 
the  year  1684.  Little  business  was  done  at  the 
court.  The  people,  indeed,  shewed  son&e  ic- 
sentuAent  against  the  magistrates,  who  had 
been  forward  for  surrendering.  Mr.  Dadley, 
Richards  and  Brown  were  dropp^.  Coolie, 
Johnson  and  Hutchinson  chose  m  their  stead. 
Mr.  Bradstreet,  the  governor^  (p)  Mr.  Stougb» 
ton,  Bulkley,  Saltonstall  and  Gimiey  had  fen^r 
votes  than  usual.  There  seems  to  b^re  been 
as  much  indifference  in  the  legislature  about 
public  aflkirs  in  1685,  expecting  every  day  to 
oie  superseded. 

«  The  election  for  J686  was  the  12th  of  May. 
Mr.  Dudley  being  lefl  out,  Mr  Stoughtoa, 
from  complaisance  to  him,  refiised  to  serre.  (q) 

<^  The  15th,  the  Rose  frigate  arrired  from 
England,  with  a  commission  to  (r)  Mr.  IHm^ 

returned  from  New-England,  so,  as  they  had 
not  given  ^ime  long  enough  to  perform  a  mat- 
ter, it  was  ill  effect  giving  no  time  at  all,  ibr  a 
time  not  sufficient  was  equally  fiital  to  no  tin* 
given. 

"To  which  the  then  lord  keeper  repliedythat 
no  time  ought  at  all  to  have  been  giTea,  in  re- 
gard that  all  corporations  ought  to  hare  attor- 
neys in  court  at  all  times  to  je^pear  f»r  then 
upon  all  occasions.  And  to  set  aside  the  oidef 
for  time  to  appear  and  plead,  and  judgment  was 
entered  as4n  the  copy. 

"  (0)  He  said  he  did  not  write  as  to  a  go* 
vernment,  the  charter  being  vacated. 

"  (p)  The  governor  hful  600  votes,  Dauforth 
had  631  for  governor.    MS. 

"  (9)  ^e  Joseph  Redknsqi)  died  at  Bostna  at 
the  age  of  110.  He  came  over  at  60,  had 
been  a  wine  cooper  in  London. 

**  (r)  Mr.  Dudley  when  he  found  he  coulddo 
his  country  no  service  in  hiK  agency,  that  ha 
might  not  wholly  lose  his  labour,  took  measures 
to  serve  himself,  and  had  recomnouended  him- 
self to  the  com-t  when  h^  was  in  f^wiAar 
Aflej*  his  return,  he  kept  up  a  finendl j  oones* 
nondence  with  Randolph,  who  warmly  eqtonsed 
his  interest,  and  writes,  July  18th,.l(^84,to  Col. 
Shrimptoa — •'  No  better  news  coiiIdiiaFG  coma 
tome, tiianto  hear  Mr.  Dudley,  principaUy 
was  left  out  of  the  dlectioo,  thi^fittft  maa  ttf 
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Frottttando  ttiamy  That  they,  the  mirror 
and  oommomlty,  and  citizeDs  of  Lomlon, 
never  took  upon  Uiem  any  unlawful  or  umtut 
authority  to  tax  the  king's  subjects  tor  their 


Froteaiondo  eiiam^  That  no  act  or  deed,  or 
hy-kw  made  hy  the  mayor,  aldermen,  and 
common  oouncil  is  the  act  or  deed  of  tlie  body 
corporate. 


1^,  as  president,  and  dirers  others,  gentle- 
men of  the  oouncil,  to  take  upon  them  the 
administration  of  goremroent.  A  copy  of  the 
oommission  was  preeenttfd,  and  the  following 
answer  resolved  upon  by  the  court,  nemine 
eontradicente, 

«  <  Gentlemen  ;  We  have  perused  what  you 
left  with  us,  as  a  true  copy  of  his  majesty's 
commission,  shewed  to  us  the  17th  instant,  im- 
powerin^  you  for  ihe  governing  of  hi:i  majes- 
ty's tfubiects  inhabiting  this  colony,  and  other 
places  therein  mentioned.  You  tlieii  applied  to 
us,  not  as  a  fi^^vemor  and  company,  but  (as  you 
were  pleased  lo  term  us)  some  of  the  princi|)al 
gcntMnen  and  chief  inhabitants  of  the  several 
towns  of  the  Nassachuscts,  amongst  other  dis- . 
course  saying,  it  concerned  us  to  consider 
what  therein  might  be  thooeht  hard  and 
uneasy ;  upon  perusal  whereof  we  find,  as 
we  conceive.  First,  That  there  is  no  certain  de- 
terminate rale  for  your  administration  of 
justice,  and  that  which  is,  seems  to  be  too  ar- 
bttnuy.  Secondly,  That  the  sulgects  are 
abridged  of  their  hberty,  as  Englishmen,  both 
in  the  matters  of  legislation  and  in  laying  of 
taxes,  and  indeed  the  whole  unauestioned  pri- 
vilege of  the  subject,  transferred  upon  your- 
selves, there  not  being  the  least  mention  of  an 
assembly  in  the  commission,  and  therefore  we 
think  it  highly  concerns  you  to  consider  whe- 
ther such  a  conunission  be  safe  for  you  or  us ; 
hut  if  you  are  so  satisfied  therein,  as  that  you 

serve  his  king  and  country  in  an,  honourable 
station,  for  they  have  declared  him  so," — and 
•gain  the  96th.  "  I  am  extremely  solicitous 
that  Mr.  Dudley  might  have  the  sole  govern- 
ment of  New  England,  for  no  man  Yt^xet  un- 
deratands  theeonstitotioo  of  your  country,  and 
hath  more  loyalty  and  respect  to  your  roiyes- 
ty's  afiairs,  but  I  dare  not  openly  appear  in  it, 
lest  it  bti  thought  there  is  some  private  design 
in  it,  bnt  I  am^  upon  all  occasions,  hinting  his 
merit  to  his  friends." — But,  however  obnoxious 
Mr.  Dudley  had  rendered  himself,  yet  he  was, 
with  less  reluctance,  received  as  their  chief 
ruler,  at  this  time,  from  a  general  ex^pectation, 
whicQ  had  obtained,  of  Kirk's  bemg  sent 
over  to  take  the  government.  *  Their  agent 
(Humphries)  had  advised  them  of  the  danger 
ef  it,  and  they  expected  something  of  the 
aame  tragedy  he  had  been  acting  in  the  West 
of  England.  Mr.  Rawson,  in  a  letter  to  Hink- 
ley,  JMily  1685,  writes,  that  «*  Colonel  Kirk, 
wliom  his  lale  majesty  aradnted  and  designed 
to  be  our  governor,  is  ooinrmed  by  his  present 
mi^esQr,  aad  is  preparing  to  sail  with  two  fri- 
gates, and  may  be  expected  in  foor  or  five 
weeks.''  This  was  belbrehis  and  Jefleries cam* 
paign^n  Idn^  James  called  it,  in  the  west; 
nut  after  the  news  of  the  tngfedies  there,  Raw- 
^  Qur  condithm  ia  awfol*" 


hold  yourselves  obliged  thereby,  and  do  take 
upon  you  the  goremmcnt  of  this  oeople,  al- 
though  we  cannot  give  our  assent  thereto,  yet 
we  hope  we  shall  demean  ourselves  as  true 
and  loyal  subjects  to  his  majesty,  and  humbly 
make  our  adihesses  unto  Cvod,  and  in  due  time 
to  our  gracious  prince,  for  our  relief  May 
20ih  1686.  By  order,  Edw.  lUwsow,  Secre- 
tary.' 

'' '  These  for  Joseph  Dudley,  Esq.  and  the 
rpstof  tiie  gentlemen  named  m  his  majesty's 
commission.' 

*'  The  court  appointed  a  committee  to  take 
into  their  custody  such  papers  as  referred  to 
the  charter,  and  titles  of  land,  by  purchase 
from  the  Indiana  or  otherwise,  imd  ordered  the 
Secretary  to  deliver  the  same,  and  adjourned 
till  the  second  Wednesday  in  October. 

<*  The  25th  of  May  the  president  and  council 
met,  and  his  migesty's  commiasion  was  pah- 
lished. 

'<  New  Plymouth,  Connecticut,  and  Rhode- 
Island,  who  were  le^  obnoxioos,  and  had  been 
more  pliant  than  the  Masftachnsets,  were  all  te 
be  in  like  degree  sufierers,  although  not  in- 
cluded in  Mr.  Dudley's  commission,  ($)  the 
execution  was  only  respited  a  few  months. 

*<  We  have  taken  no  notice  of  th<^  affaii^  of 
New  Ply  month  since  the  year  1676.  Having 
conquered  Philip's  country  of  Mount- Hope, 
now  Bristol,  it  was  confirmed  to  that  colony  by 
kin^  Charles.  The  Massachusets  had  applied 
font.  Mr.  WinsTow,  the  governor  of  Fly- 
month,  died  in  1680,  Dec.  18th,  and  was  suc- 
ceeded by  Thomas  Hinkley,  who  continued 
until  that  colony  was  included  in  the  same  oom- 
mission with  the  Massachusets,  &c.  It  was 
agreed,  that  the  grand  council  of  Plymouth 
could  confer  no  powers  of  government.  They 
had  nothing  therefore  to  support  them  at  Nevir 
,  Plymouth,  but  the  king's  approbation,  from 
time  to  time,  of  their  proceedmgs.  It  might 
then  well  be  expected  that  they  should  act  with 
sreat  caution,  to  avoid  giving  offence.  They 
had  been  amused,  from  year  to  year,  with 
assurances  that  the  king  would  grant  them  a 
charter.  Such  an  one  as  Connecticut  had  re- 
ceived t^ey  prayed  for.  The  naaae  of  the 
Massachusets  was  odious.  The  governor 
kept  upon  good  terms  with  Randolph,  who  en« 
gaged  to  do  every  thing  in  his  power  to  obtain 

«'  (t)  I  find  the  following  passage  in  a  lettar 
frdm  Ireland,  March  «6th  1684.  «*  Our  last 
packet  from  England  brings  us  news  of  two 
very  loyal  addresses  to  his  imyesty,  onefiron^ 
New  Plymouth  andtheotherfrom  Connecticut, 
which  were  both  very  graciously  received,  by 
which  I  suspect  you,  of  the  Mnssachnaets,  are 
more  wbiggish,  and  your  neighbours  more 
toryish,  toesqirM  it  in  the  language  of  lata  ia 
use." 
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own  private  gain,  or  did  ever  levy  or  exact 
from  the  kind's  subjects,  cominc:  to  markets, 
such  yearly  sumg  as  in  the  rephcation  are  al- 
ledffed — For  Plea  say. 

That  London  is  the  metropolis  of  England, 
and  very  populous,  *■  et  cekberrimimi  empo- 
*  riumtotius  £urope.* 

the  charter,  (t)  They  had  orders  to  send 
over  a  copy  of  tneir  patent,  in  order  to  form  a 
new  one,  in  which  the  Naraganset  country  was 
to  he  included  ;  but,  upon  the  Q,uo  Warranto 
coming  over  to  the  Massachusets,  Mr.  Bisuth- 
M-ait  wrote  to  the  g^ivcrnor,  Sept.  27,  1683. — 
*•''  I  must  deal  plainly  with  you.  It  is  not  pro- 
bable any  thing  will  be  determined,  in  that  be- 
half, until  his  majesty  do  see  an  issue  of  pro- 
eeediogs  in  relation  to  the  Massachusets  colony, 
and  that,  npon  regulating  their  charter,  that 
colony  be  brought  under  such  an  actual  de- 
pendence upon  the  crown  as  becomes  his  ma- 
jesty's subjects.  From  hence  it  will  be,  that 
your  patent  will  receive  its  model ;  anid  al- 
thougn  you  may  he  "assured  of  all  you  desire, 
yet  it  wi.l  be  expected  that,  in  acknowledgment 
of  so  great  favours,  such  provisions  may  be  in- 
serted as  are  necessary  for  the  maintenance  of 
his  majcrity's  autbority.''  After  this,  they 
could  bave  no  great  reason  to  hope  for  success. 
However,  tliey  continued  tlieir  pursuit,  and  in 
Nov.  16k^y  they  forwarded  another  address, 
whereiu  they  congratulated  his  majesty  upon 
his  dehverancc,  in  answer  to  their  prayers  tnvy 
hoped, -from  the  late  horrid  conspiracy,  (u) 
and  they  had  appointed  the  15th  mstant  tor  a 
day  of  solemn  thanksgiving,  for  the  salvation 
of  his  msijesty's  royal  person  from  that  and 
other  hellMh  conspiracies.  They  ^  on  to  pray 
his  majesty's  favour,  in  grantuig  them  a 
charter,  having  sent  over  a  true  copy  of  their 
{latent  from  the  council  of  Plymoutn.  Ran- 
dolph WTites  to  the  goTemor  ok  Plymouth,  the 
4th  of  March  following,  that  he  had  presented 
the  address,  with  the  necessary  amendments,  to 
his  majesty  m  council,  that  it  would  be  printed, 
was  gracious];^  received,  and  t)^at  they  woidd 
find  the  benefit  of  it,  in  dispatch,  and  settle- 
ment of  thteir  colony.  Upon  the  death  of 
king  Charles,  they  were  distinguished  by  king 
Janoesffom  the  other  colonies,  by  a  letter  under 
his  sign  manual,  (v)  acquainting  them  with 
his  acceaskin  to  the  throne,  the  great  things  the 
parliament  had  done,  thd  defeat  of  Aigy  le,  and 
the  landing  of  Monmouth,  and  the  care  taken 
to  prevent  his  success,  all  to  prevent  any  &|se 
and  malicious  rumors  that  might  be  spread 
amouat  his  majesty's  subjects  at  that  distance. 
An  Address  was  sent  to  the  king,  npon  his  ac- 
cession»  taking  notice  of  the  assurances  they 
had  received  from  his  .royal  brother,  and  pray- 
ing that  his  majesty  irould  folfil  them.     This 

"  rO'They  sent  over  Mr.  James  Cudworth, 
as  their  agent,  in  1681,  to  soUdt  their  patent 
but  he  died  soon  afler  iits  arrival. 

"  (u)  This  must  be  the  Protestant  Plot. 

"  (vj  June  26th,  1C»5. 


That  there  are,  and  time  out  of  mand,  have 
been,  divers  public  markets  for  provision  and 
merchandise  within  the  said  city  to  be  sohl. 

That  the  mayor  and  commonalty,  and  citi- 
zens have  been,  time  oat  of  mind,  and  yet  are, 
seized  of  these  mariietsin  fee,  aiid  by  all  the 
said  time  at  their  own  costs  and  expences  hare 

was  the  last  effort,  (t)  Connecticut  kept  more 
silent,  inactive  and  reserved,  submitting  when 
compelled  to  it,  and  reassuming  their  rights  as 
soon  as  they  had  opportmut}'  for  it.  (y)" 

'<  (x)  King  Charles's  grant,  under  hia  sign 
manual,  of  Philip's  country,  is  in  these  words, 
**  We  have  taken  into  our  royal  oonsideratioD, 
how  that,  by  yonr  loyalty  and  good  cooflact  in 
that  war,  you  have  been  the  happy  instmmeots 
to  enlarge  our  dominions,*aiid  to  bring  that  new 
territory  of  Mounts  Hope  into  a  more  imuM^Ii- 
ate  dependance  upon  us,  we  are  therefore  gr.\- 
cioiLsIy  pleased  to  give  and  gprant,  and  do 
hereby  give  and  grant  unto  you,  the  full  and 
entire' property  of  the  said  territory,  or  scope  of 
land,  commonly  called  Mount  -  dope,  coolaiiuDg 
by  common  estimation,  7,000  acres,  be  the 
same  more  or  less,  for  die  -  sole  and  proper  use 
and  behoof  of  y ourseU  es  and  the  rest  ot  our 
said  colony  of  New  Plymouth,  to  be  bolden  of 
us,  our  heirs  and  successors,  as  of  oar  castle 
of  Windsor  in  the  county  of  Berks,  yielding 
and  paying,  &c.  seven  btaver  skins  each  and 
every  year,  &c.'* 

**  This  country  of  Mount- H<^,  with  seven! 
townships  and  parts  of  townships,  alv^a^s  re- 
puted part  of  the  colony  of  New- Plymouth, 
by  a  new  line^  never,  until  then,  conceived  by 
(iny  person  -m  hatsoever,  was,  in  the  year  1741, 
by  commissioners  from  New- York,  &c.  de- 
termined to  be  within  the  bounds  of  Rhode- 
island  charter,  and  this  determination,  perhaps, 
for  want  of  proper .  evidence,  which  might 
have  been  produced  on  the  part  of  the  Massa- 
chusets, was  afWrwards  confirmed  by  hia  late 
majesty  in  cotmcil. 

**  In  tliis  and  other  controversiea about bounda* 
ries,  it  has  been  the  misfortune  of  the  Massa- 
chusets province  to  have  been  rqireae&ted  as 
too  great  and  powerful  a  orovince,  that  his 
majesty's  small  province  of^  New-Hampshire, 
the  small  colony  of  Rhode-Island,  were  op- 
pressed and  borne  down.  Sec. 

"  C^)  '^^^  condition  of  the  dissenters  in  Eng- 
land, in  the  latter  part  of  the  reign  of  king 
Charles  the  3nd,  had  caused  many  of  them  to 
turn  their  thoughts  again  towards  New- Eng- 
land. **  Divers  persons  in  England  and  Ire- 
land, eentlemen,  citizens  and  others,  being 
inclined  to  remove  themselves  into  foreign 
parts,  where  they  may  enjoy,  without  interrap- 
tion,  the  pablic  exereiae  of  the  diristian 
religion,  according  to  what  they  apprehend  of 
divine  institutk)n,  have  prevailed  with  Mr. 
BlackweU  to  make  year  country  a  visit,  and 
enquire  whether  tfiey  may  be  there  wel- 
come, and  whether  they  may  maonaUy 
expect   that  liberty    they    proouae    ibam^ 
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provided  and  have  accustomed,  and  ought  to 
provide  at  their  own  costs  places  for  the  holding 
the  said  markets  and  stalls,  and  standings,  and 
other  accommodations  for  persons  bringing  pro- 
visions and  merchandizes  to  the  said  markets,^ 
and  supervisors  and  other  officers  for  the  better 
preserving  and  ordering  the'said  markets  ;  and 

Hutchinson  in  a  preceding  part  of  his  his- 
tory mentions  some  interesting  particulars,  of 
mn  attack  which  had  been  made  in  the  reign  of 
king  Charles  the  1st  upon  the  charters  of  t^e 
New  England  Provinces.  In  the  conduct  of 
this  attack  Abp.  Laud  was  by  no  means  remiss. 

The  proceedings  against  the  city  of  London 
were  freely  animadverted  upon  in  pamphlets 
published  at  the  time.  8ee  '*  A  Modest  Enquiry 
concerning  the  Election  of  the  Sheriffs  of 
London,  and  the  right  of  chusing  demon- 
strated to  belong  imto,  and  to  have  been 
always  adjudged  to  reside  in  the  liord  Mayor, 
the  Court  of  Aldermen,  and  the  Common  Hall 
London.  Printed  for  Henry  Mead,  1682." 
"  The  Lord  May  or  of  Ix)ndon'8  Vindication,  Sec. 
printed  for  E.  Smith,  1682."  *•  The  Privileges 
of  the  Citizens  of  London  contained  in  the 
Charters  granted  to  them  by  the  several  kin<^s 
of  this  realm,  and  confirmed  by  sundry  parlia- 
ments. Comprehending  the  whole  Charter  onl)' 
words  of  form  lef^  out.  Now  seasonably  pub- 
lished for  general  information  uiK)n  the  occa- 
sion of  the  Quo  Warranto  brou^^nt  against  the 
said  City.  London  printed  tor  the  Trans- 
lator of  It,  and  published  by  Langley  Curtiss, 
at  the  sign  of  Sir  Edmundbury  Godfrey,  near 
Fle«t  Brid^,  1682."  See  also,  as  connected 
with  the  pnvileges  of  the  city  of  London,  **  The 
Liberties,  Usages,  and  Customs  of  the  city  of 
London  confirmed  by  especial  acts  of  parlia- 
ment, with  the  time  of^  their  confirmation ; 
also  divers  ample  and  most  beneficial  charters, 
&c.  1674."  **  London's  Liberty  in  chains,  dis- 
covered- and  published  by  lieutenant  colonel 
John  Lilhurne,  a  prisoner  m  the  Tower  of  Lon- 
don, October,  1646,  with  a  postscript."  '*  Lon- 
don's Account,  or  a  calculation  of  the  arbitrary 
and  tyrannical   exactions,  taxations,  imposi- 

selves,  and  others,  who  vrill  attend  their 
motion."  Letter  fVom  Daniel  Coxe  to  go- 
vernor Bradstreet,  London  October  10, 1684. 
The  alteration  which  happened  presently  after, 
in  the  public  afiairs  of  the  colony,  was  alone 
flufficient  to  discourage  this  emigration.  At 
the  same  time,  some  of  the  protestants  in 
France,  after  a  relation  of  their  miserable  state 
in  France,  concluded  a  letter  from  Rochel,  1st 
October  1684 — '  New-England,  the  country 
where  you  live,  is  in  great  esteem,  I,  and  a 
great  many  other  protestants,  intend"  to  go 
there.  Tell  us,  if  you  please,  what  advantage 
we  oan  have,  and  particolarly  the  peasants, 
who  are  used  to  the  plough*  If  somebody  at 
your  oomitry  would  send  a  ship  hereto  fetch 
overFreaeb  protestants,  he  would  Uftl^  great 
gain.'*'  r». 


of  the  greUt  concourse  of  persons  commg  to 
the  same  ;  and  for  the  sustaining  and  sup- 
porting of^  the  said  costs  and  expences,  by  all 
the  time  aforesaid  have  had,  and  ought  to  tiave; 
reasonable  tolls,  rates,  or  sums  of  money,  of 
persons  coming  to  the  said  markets  for  their 
stalls,  standings  and  other  accommodations  by 

tions,  excises,  contributions,  subsidies,  twen- 
tieth parts,  and  other  assessments  within  the 
lines  of  communication,  during  the  four  year^ 
of  this  unnatural  war,  &c.  imprinted  in  the 
year,  1647." 

"  The  city,"  says  Roger  Coke,  "  upon  the 
dissolution  of  the  fourlast  pariiaments,  were 
aware  of  the  designs  of  the  Court,  and  chose 
sheriffs  aocordini^y.  When  Colletlge's  bill  was 
preferred,  Mr.  Cornish  and  Mr.*  Bethel  were 
sheriffs,  and  Yiow  another  such  was  preferred 
against  my  lord  of  Shaftesbury,  sir  Thomas 
Pilkington,  and  Mr.  Shute  were  slicriffs  ; 
who,  though  at  other  times  sheriffs  would 
rather  fine  than  serve,  yet  at  this  time  none  re- 
fused, to  ierve ;  so  that  imless  sheriffs  of  ano- 
ther stamp  were  cfatKon,  all  would  be  to  no 
purpose.  It  is  scarce  credible  what  a  noise 
the  not  finding  my  lord  Shaftesbury's  bill 
made  ;  all  justice,  now  the  Tory  party  cried, 
was  stoppcil,  if  these  Ignoramus  Junes  \>  ere 
not  set  aside.  R.  L.  S.  nroclahned  41  would 
inevitably  return  ;  and  tiiis  countenanced  by 
the  Court,  flew  out  of  the  city,  all  the  country^ 
over ;  so  that  scarce  any  other  thing  was  to  be 
heard  but  of  Ignoramus  Juries,  and  what 
would  follow  from  them. 

"  It  was  the  latter  end  of  Michaelmas  Term, 
the  great  hujuest  returned  an  Ignoramus  upon 
the  Inll  of  high  treason  preferred  against  my 
lord  Shafiesbury,  and  in  the  vacation,  all  wits 
were  set  on  work  how  to  take  the  election  of 
the  sheriffs  of  London  out  of  the  power  of  the 
city,  and  no  other  exiiethent  could  be  found 
out  but  by' taking  away  their  charter  ;  which^ 
if  it  could  be  done,  would  not  only  entitle  the 
Coui-t  to  making  of  sheriffs,  but  ofien  a  gap  to 
their  making  a  House  of  Conomons,  for  near 
5-<6th  of  the  Commons  are  Burgesses  and 
Barons  of  the  Cinoue- ports,  who  would  aat 
dare  contest  their  Charter,  if  the  city  of  Lon« 
don  could  not  bold  theirs.  So  that  in  Hilary 
Term  following,  a  duo  Warranto  was  brought 
afipiinst  the  city,  for  two  heinous  crimes,  viz. 
Ijiat  they  had  made  an  address  to  the  king 
for  tiie  parliament  to  sit  for  redress  of  griev- 
ances, and  to  settle  the  nation  ;  and  that  the 
city  had  raised  money  towards  repairinc' Cheap- 
side  conduit,  ruined  by  the  fire  <&*  London. 

''  The  city  pleaded,  their  right,  and  the  king 
replied  ;  upon  which  there  was  a  deranrrery' 
but  judgment  was  not  given  upon  it  till  Tl-inity 
term  1683.  However,  the  novelty-  of  the 
thing  caused  an  amusement  upon  the  gene* 
rality  of  the  city  and  nation  too,  whereto  this 
tended.  In  tlie  mean  time  the  Doke  having 
done  his  work  in  Scotland  wii»  retamed  te 
London,  and   his   zeal  far   promotiDg  tha 
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them  for  the  better  exposing  their  conunoditieB 
had  and  enjoyed. 

They  further  say,  that  the  citizens  and  free- 
9ien  of  London  are  very  numerous,  (viz.) 
60,000  and  more. 

That  within  the  said  city  there  hath  been, 
time  out  of  mind,  a  common  council  assembled 
as  often  as  necessary,  consisting  of  the  mayor, 
aldermen,  and  of  certsun  of  the  citizens,  not 
exceeding  250  persons  thereto  annually  dected, 
called  the  Commons  of  the  said  city. 

That  there  is  a  custom  within  the  said  city 
for  the  mayor,  aldermen,  and  common  council, 
to  make  by-laws  and  ordinances  for  the  regu- 
lation and  government  of  the  public  markets 
"within  the  city. 

That  these  liberties  and  customs  of  tlie  city 

Catholic  cause,  outwent  his  patience  for  the 
Court's  judgment  upon  the  demurrer  to  the 
Quo  Warranto  ;  so  that  courtiers  of  the  first 
magnitude  appeared  barefaced  for  the  next 
election  of  sherifTs,  and  sir  Dudley  North,  and 
sir  Peter  Rich  were  returned,  one  by  a  shame- 
less trick,  the  other  by  open  force.    Though 

.  the  Court  had  gained  this  point,  they  ihougbt 
not  fit  to  push  it  further  till  the  deniuirer  to 
the  City  Charter  were  determined  ;  in  which 
such  haste  was  made,  that  only  two  arguments 
were  permitted  on  either  side,  one  in  Hilary 
Term  1682-3,  and  tlie  other  in  Easter  Term 
fi>llowing,  and  so  judgment  was  given  in  Tri- 
nity Term  next  alter,  against  the  city. 

'*  The  judgment  against  the  city  was  as 
strange  as  the  election  of  the  sherins,  for  it 
was  without  any  reason,  and  by  two  judges 

.  only  \  one  was  sir  Francis  Withens  (who  heard 
but  one  aijfument,  and  I  believe  understood 
but  little  of  that)  and  who  after,  in  the  absence 
of  sir  Gdward  Herbert,  deliveved  that  for  his 
opinion  which  ^r  Edyrard  when  present,  dis- 
owned i  and  sir  Thomas  Jones.  However 
iikey  said  justice  Raimond  was  of  their  opi- 
nion, and  so  was  Saunders,  the  chief  justice, 
though  he  was  past  his  senses,  and  only  had 
4ense  enough  to  expostulate  with  them  for  then 
troubling  him,  when  he  had  lost  his  memory.** 
^  Roger  Coke's  Detection,  p.  313. 

)n  the  library  of  AH-8ouPs  College,  Oxford 
(Owen  Wynn*8  MSS.  No.  75)  is  a  large  col- 
lection of  extracts,  rdating  to  the  city  St'  lion- 
don,  from  the  Quo  Warranto  RoUs  auring  the 
reigns  of  Edward  the  First  and  Edward  the 
Necond.  In  the  same  library  there  is  also  a  very 
good  report  of  the  Arguments  in  this  case,  in 
H  M8.  which  belonged  to  Mr.  Nardsstis 
LuHrell. 

Ill  thp  «<  Life  of  Kinfi^  James  the  Seoond 
fmtieii  by  bimsdf,"  as  Macpbi^rsQn  calls  it 
(See  the  Introduction  to  lord  CWendon's  Case, 
¥oL  <^,  p.  391,  of  thi^  Collection)  is  the  fol. 
lowioff  passage : 

*^  Utto  Warranty  brought  a^^ainst  thi»  city- 
rbarter,  which  pleaiies  all  good  men  thu^. 
Th«  common  OQuncjl^  qii  tlm  2lstv  w«r»  hotter 


were  confirmed  by  Magna  Charta,  and  the 
other  statutes  in  the  plea  s^ve-mentioDed. 

That  by  reason  of  the  burning  of  the  city  ia 
Sept.  1666,  and  the  alterations  in  the  market- 
houses  and  places  thereby  occasioned,  for  the 
establishing  and  resettling  the  markets  withia 
the  city,  17  Sept.  26  Cai*.  II.  the  then  mayor, 
iddermcn,  and  commons,  in  common  council, 
assembled,  accbrding  to  the  said  custom,  for  the 
better  regulation  of  the  market  did  ms^e  and 
publish  an  ordinance,  entitled,  *  An  Act  for  tbo 
*•  settlement  and  well  ordering  the  public  mar- 
'  kets  within  the  city  of  London,'  by  which 
said  ordinance  reciting  that  for  the  acoomnaoda- 
tion  of  the  market  people  with  stalls,  shelters, 
and  other  necessaries  for  their  Htaniling'  in 
the  market-places,  and  for  the  SQ{»port  and 
defraying  the  incident  charges  thereof,  there 
have  b^n  always  certain  rer.sonahle  rates 
and  duties  paid  for  the  same.  And  to  the 
intent  that  the  said  rates-  may  he  ascer- 
tained and  made  public  to  all  market-people, 
and  the  collectors  restrained  from  exactmg.  It 
was  enacted  and  ordained  by  the  said  common 
council,  that  the  rates  and  sums  in  the  repJi- 
cation  should  be  paid  to  the  use  of  the  mayor 
and  commonalty  and  citizens  ;  or  upotx  re- 
fusal, to  be  removed  out  of  the  market.  And 
they  avei*,  that  these  are  all  the  rates  or  duties 
paid,  and  were  reasonable  sums  to  be  inij  ; 
and  these  they  have  demanded  and  ikct^neA 
for  the  use  and  purpose  aforesaid,  as  waa  fiwfal 
fpr  them  to  do. 

As  to  the  other  matter  alledged  by  the  At- 
torney general  in  assigning  the  forfeituiet 
they  say. 

That  within  this  kingdom  (viz.)  at  the  paridi 
of  St.  Michael  Bassishaw,  London,  there  was 
an  execrable  Plot  and  Conspiracy  prosecuted  by 
papists  to  destroy  the  king,'  and  to  suhveit  the 
ancient  government,  and  suppress  the  true  re- 
ligion in  this  kingdom  established. 

That  sir  Edmundbury  Godfrey  took  exaou- 
nations  of  witnesses,  and  informaikioiis  of  the 
same  ;  and  also  of  the  burning  of  London  by 
the  Pi^ists. 

Tbat  divers  of  these  conspirators  had  laid  in 
wait  for  him,  and  murdered  him,  to  thejnlenl 
to  suppress  his  examinations,  and  to  deter 
other  magistrates  from  acting  in  the  disopveiy. 

That  Green  and  others  were  tried,  and 
hanged  for  this  nuuder. 

l^at  Coleman,  and  othevs  were  also  tried, 
and  executed  for  the  same  cbinuiiracy. 

ThatWilham  lord  Powis,  lord  Afimdelof 
Warder,  lord  Fetre,  lord  Bellasisi  were  im-^ 
peached  by  the  Commons  inparliam^t  of  high 
treason  for  the  same  conspiracies,  and  aaU  to 
the  Tower. 

That  the  king  in  his  speech  to  thai  parlia- 
ment had  recommended  to  them  the  fivtber 
Snrsuit  and  ejcamination  of  thet  ooospfmey, 
eclaring  he  thought  not  himself  nor  tliem 
safe,  till  that  matter  were  gone  through  with ; 
and  theiefore  tbat  it  was  necessary  tbat 
the  saad'lpnib  in  the  Tower  should  be  brougfot 
to  their  trials,  tbat  justice  might  be  done  ; 


I 
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the  parliament  haTing  made  an  address  to  the  I 
king,  wherein  both  Lords  and  Commons  de- 
clare their  \xmg  deeply  sensible  of  the  sad 
condition  of  the  realm,  occasioned  chiefly  by 
the  conspiracies  of  a  popish  party,  who  had 
plotted  and  intended  the  destruction  of  the 
kiuu^,  and  subversion  of  the  goremfuent  and 
reliu^ion  of  the  kingdom  ;  and  thereupon  a 
solemn  fast  kept  pursuant  to  the  king's  procla- 
tion,  grounded  upon  tlie  said  address,  and 
divers  bilb  prepared  to  be  passed  into  laws  for 
preservation  of  his  Protestant  subjects. 

These  Impeachments  and  Bills  being  thns  de- 
pending, and  the  lords  in  the  Tower  not  tried, 
the  parliament  was  Upon  the  10th  of  January 
proTOgoed,  as  the  Attorney  General  above  in 
his  replication  hath  alledged,  by  reason  whereof 
the  citizens  and  inhabitants  of  the  said  city, 
being  faithfiil  subjects  to  the  king,  were  much 
disquieted  with  the  sense  and  apprehensions  of 
the  danger  ^reatening  the  person  of  the  king, 
his  government  and  realm,  by  reason  of  the 
conspiracies  aforesaid,  as  is  by  both  king  and 
parliament  affirmed  and  de<Hared;  and  con- 
ceinng  no  better  means  to  prevent,  than  by  the 
sitting  of  the  parliament ;  and  having  received 
a  petition  from  divers  faithful  subjects,  citizens 
ot  London,  to  the  same  efl^t:  and  it  being 
lawful   to   petition,  the  mayor,  sir  Patience 
Ward,  and  the  aldermen  said  commons,   in 
<x)minoii  council  assembled,   for  the  preser- 
vation of  the  king  and  his  government,  did 
csuise  to  be  written  the  Petition  \n  the  repli- 
cation mentioned,  whidi  is  set  foitfa  in  hac 
verba;  and  did  order,  that  afier  the  same  wfis 
presented  to  the  king,  it  should  be  printed  for 
the  satisfoction  of  the  troubled  minds  of  the 
9aid    citizens;    and  trarerse  the  writing  or 
nddng'  any  other  Petition,  or  making  this  to 
ony  other  end  or  intent  than  they  have  pleaded. 

Surrejoinder. 

The  Attorney  General,  as  to  the  Plea  of  the 
OQayor,  and  commonalty,  and  citizens  pleaded 
to  the  makinflr  and  publishing  the  ordinance 
^bout  the  msTKets, 

ProtatahdOf  That  the  mayor,  and  com- 
monalty, and  citizens  were  not  seized  of  the 
markets,  nor  at  their  charges  provided  stalls 
and  necessaries,  or  market-places. 

Protntando  etiam^  That  the  said  rates  and 
rams  were  not  reasonable. 

For  Plea  saith.  That  by  a  statute  made  2S 
Car,  $,  it  was  enacted,  that  places  for  markets 
fhould  be  set  out,  and  Ud.  per  chaldron  upon 
t^tiis  for  th^  charge  of  that,  and  many  other 


things,  was  given ;  and  that  they  received  a 
great  sum  out  of  that  duty  for  the  purpose 
albresaid ;  and  yet  for  their  own  private  lucre 
took  the  money  by  the  onlinanoe. 

And  tiiiverseth,  That  the  mayor,  and  com- 
monalty and  citizens,  time  out  of  mind,  '  ha- 
'  bnerunt    et  habere   consueverunt   Tobeta, 

*  Ratas,  sive  denariorum  summas  per  ipsos 
'  Majorem^  Communitatem,  et  Gives  superius 

*  supposit  per  prefatam  Legem,  sive  Ordina- 
'  tionem  predict'  Assess,  et  in  certitudinem  re- 

*  duct,  prout  per  placitum  suum  auperius  re- 
'  jungendo  placitat'  supponitur.' 

And  to  the  Plea  of  the  mayor,  and  common- 
alty, and  citizens,  pleaded  to  the  residue  of  the 
Attorney's  matter  assigned  for  a  forfeiture,  aa 
aforesaid. 

The  Attorney  protestando,  That  the  afore- 
said prorogation  of  die  parliament  was  for 
urgent  causes  concerning  the  good  of  the  king- 
dom, and  thereby  the  prosecution  of  public 
justice  not  interrupted. 

And  demurs  to  the  said  Plea  of  the  mayo^ 
and  commonalty,  and  citizens  by  theqa  pkadeS 
as  to  the  Petition. 

Rebutter: 

T&e  mayor,  and  commonalty,  and  citizens^ 
as  to  the  making  and  puUishing  tha  ordinance 
for  the  payment  of  monies  by  tnosa  that  etmie 
to  the  said  markets,  say  as  before. 

That  the  mayor  and  commonalty,  and  citi- 
zens have,  time  out  of  mind,  had,  and  accus- 
tomed to  have,  reasonable  tolls,  rates,  or  sums 
of  money  of  all  persons  coming  to  these 
markets  with  victnals  and  provisions  there  te 
be  sold,  for  stalls,  stafidings,  and  other  accom- 
modations, by  them  had  for  exposing  their  vic- 
tuals and  provisions  to  sale.  And  of  this  thev 
put  themselves,  upon  the  country,  Sec.  To  thui 
Mr.  Attorney  demurs. 

And  as  to  the  Plea  by  the  mayor,  and  com- 
monalty, and  citizens  pleaded  to  the  residue  of 
the  matter  by  the  Attorney  General,  assigned 
forforti^ture,  they  join  in  demurrer.* 

*  When  the  Demurrer  in  this  Case  wa^ 
joined  (yii.  Mich.  Term,  34  Car.  2^  Mr.  Ser- 
jeant Pemberton  was  Chief  Jusdce  of  the 
Kit^s-Bench.  But  bfefor«  Hilary  T^rm  when 
it  came  to  be  argued,  he  was  removed,  and 
made  Chief  Justice  of  the  Comfnoti-Bendhj 
and  sir  Edmund  Saunders,  who  had  been 
counsel  for  the  king,  in  drawinjg^  and  advi^g 
the  PieadkigBi  was  HMuie  Chkf  JmTtioo  of  the 
liLiiig's-BeiMh. 
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This  Great  Case  was  only  twice  argued  at  the  Bar :  First,  by  Mr. 
Finch,  the  Kings  Solicitor,  for  the  King;  and  Sir  George 
Treby,  Recorder  of  London,  for  the  City.  And  next  by  Sir 
Robert  Sawyer,  the  Kings  Attorney  General,  for  the  King; 
and  Henry  Pollexfen,  for  the  City. 


The  first  Argument  was  in  Hilary  Term  on 
Wednesday,  February  7, 1682. 

ARGUMENT 
OP  Mr.  SoLicrroR  Finch. 

Tlie  questions  in  this  case,  as  1  think,  will  be, 

I.  Whether  any  corporation  can  be  forfeited  ? 

II.  Whether  the  city  of  London  differ  from 
Qlher  coiporations  as  to  point  of  forfeiture  ? 

III.  Whether  any  act  of  the  mayor,  alder- 
man, and  common  council,  in  common  council 
MDembled»be  so  much  the  act  of  the  corpora- 
lioii,  as  can  make  a  tbrfeiture  P 

IV.  Whether  the  acts  by  them  done  in 
making'  the  by-law,  and  receiving  money  by 
it ;  or  m  making  the  Petition,  and  causing  it  to 
be  printed  and  published,  be  such  acts,  as  if 
dme  by  the  corporation,  will  make  a  forfeiture 
cf  the  corporation  I* 

I.  The  first  of  these  questions  truly  I  should 
not  make  any  question  at  all,  but  that  this  case 
has  been  a  case  of  so  mat  expectation,  every 
man  hath  discoursed  about  it,  and  the  prejudice 
that  some  hare  entertained  concerning  it,  have 
dr^wn  them  to  assert  the  negative  proposition. 
Therefore,  my  lord,  because  this  strikes  to  the 
whole^  tbougn  I  think  it  hath  no  foundation  in 
law,  I  will  wg  leave  to  remove  this  objection 
out  of  the  case. 

1.  First  of  all.  No  corporation  hath  any  other 
creation  than  any  other  franchises  have,  and 
■uhsist  upon  the  same  terms  that  other  fran- 
chises do. 

3.  There  is  a  trust  or  a  condition  in  law, 
that  is  annex;ied  to,  and  grows  upon  all  fran- 
chises, that  they  be  not  abused,  and  the  breach 
of  them  is  a  forfeiture  of  the  very  being  of  the 
franchise. 

3.  And  as  there  is  no  foundation  of  that  opi- 
nion in  law,  so  the  miscliiefs  would  be  great,  if 
the  law  were  otherwise.    For, 

1.  First,  Tlmt  no  corporation  hath  any  other 
creation  than  other  franchises  have ;  it  is  un- 
doubtedly true  that  the  king  is  the  original  and 
commencement  of  all  franchises  ;  they  have 
their  be^nning  from  him,  the  books  are  clear 
and  full  m  it :  1  need  not  quote  them,  though 
there  are  many,  Kelway  138.  17  Ed.  8.  530. 
in  the  RCTiort9>  of  those  tunes  set  forth  by  Mr. 
Seijeant  Maynard.  Now,  my  lord,  there  can 
bo  no  corporation,  but  by  the  king's  letters  pa- 
tents ;  for  even  the  prescription  doth  suppose 
4h«€w«9th«Ung»t  patent  to  cratte  hat  WL 


And  therefore  the  proper  inqm'ry  will  be  abont 
the  second  thing. 

2.  How  far  the  breach  of  trust  that  is  annex- 
ed to  a  franchise,  is  a  forfeiture  of  that  fran- 
chise. 

First  of  all.  There  is  no  rule  in  law  more 
certain  than  tKat  the  misuser  of  a  franchise,  is 
a  forfeiture  of  that  franchise.  This  the  statute 
of  18  Ed.  3.  does  very  well  prove,  wbidi  was 
an  act  of  grace  to  restore  franchises  to  those 
that  had  lost  and  forfeited  them.  There  it  waa 
restrained  '  Its  miod  libertat'  non  sint  aboas.* 
And.  my  lord  Coke  2  Inst,  in  his  observations 
upon  the  statute  of  Westm.  1.  that  chapter  of 
it  that  concerns  towns  that  exacted  more  mur- 
age than  was  granted,  fbl.  223.  says,  '  Tbey 
'  lose  that  grant  for  ever ;'  sa3r8  the  Mirror  of 
Just,  which  my  lord  Coke  there  quotes,  that  is 
no  more  than  the  common  law ;  for  the  law 
wills  that  every  man  should  lose  his  franchise 
that  does  misuse  it :  sotlie  Abbot  of  St.  Albania 
case,  8  Hen.  4.  18.  The  king  seised  the  fran- 
chise into  bis  hand,  because  tM  abbot,  who  bad 
the  gaol,  would  not  give  pledges  to  make  de- 
liverance, and  for  detaining  his  prisoneis  a  long 
time  without  making  a  lawful  delivenuice. 
And  so  20  £d.  4.  6.  The  Abbot  of  Crowland^ 
case  for  detaining  prisoners  acquitted  afWr  fees 
paid,  the  king  seized  the  gaol  for  ever.  Tlwae 
two  are  cited  by  my  lord  Coke  2  Inst  43.  And 
in  sir  George  Ileynal's  case,  9  Report,  Fitz- 
herbert's  Abridg^xiait,  Titl'  Coron'  Placit'  233. 
a  layman  was  taken  in  a  robbery,  the  ordinary 
challenges  him  as  a  clerk,  whereas  he  was  a 
layman :  it  was  ruled,  &at  for  his  false  chal- 
lenge the  ordinary  should  lose  his  temporalities 
to  me  king,  and  lose  his  franchise  to  challenge 
clerks  for  him  and  his  successors  for  ever. 
Thus  far  is  plain,  That  franchises,  if  misused, 
are  fbrfeitea ;  and  that  though  enjoyed  by 
persons  in  a  corporate  capacity,  as  appears  by 
the  cases  put.  And  then  as  a  corporation  may 
forfeit  any  franchise  they  are  a&zeA  of  in  right 
of  the  corporatiou,  so  may  a  corporation  forfeit 
the  franchise  of  the  corporation  itself,  upoii 
the  same  ground  and  reason  in  law  :  unless 
any  one  will  say  the  franchise  of  being  a  cor- 
poration cannot  be  misused  ;  and  that  would 
be  very  strange  matter  to  assert 

Every  corporation  is  entrusted  with  a  fran- 
chise to  make  laws  for  governing  the  sulged 
within  it*s  jurisdiction.  If  that  power  be  ex- 
ercised to  the  subjects  preiudice,  as  it  may  be, 
it  were  an  hard  matter  if  tliere  were  no.  law  to 
redress  that  grievance.  Suppose  a  corporation 
under  their  conunon  seal  snonld  autborifle  n 
rebellioni  would  any  man  say  that  were  no  for- 
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fieiture?  Itisnid  iiideedl»y  Pigot,  21  £d.  4. 
f.  IS.  Arguendo  upon  a  case  (where  the  ques- 
UoQ  is.  Whether  a  corporation  should  avoid  a 
bond  entered  into  by  tne  mayor  by  duress,) 
That  a  corporation  can  neither  commit  treason 
or  feiony  ;  baX  upon  the  same  reason  that  he 
lUfies,  That  a  eorporation  cannot  aot  at  all,  that 
is,  abstractedly  from  all  the  members  of  it ;  for 
so  this  notion  is,  that  a  corporation  is  a  body  in 
consideration  of  law  only,  and  not  reality ;  and 
therefore  the  particular  act  eren  of  th^  head  of 
thai  body  shall  affect  him  personally  only. 
But  this  IS  only  a  notion  of  his  argfuing  ;  but  it 
is  the  best  opmion  of  that  book,  that  dur^  to 
the  members  did  so  afiect  the  corporation,  that 
it  should  aroid  the  bond. 

Now  my  lord,  a  corporation  may  be  sur- 
iieiidered ;  and  surely  ^tliat  diat  may  be  sur- 
rendered, may  be  forfeited ;  and  I  diall  offer 
you  some  authorities  in  this  case,  12  £.  3.  rot. 
claus.  memb.  36.  a  writ  is  directed  to  the  con-' 
stable  of  Dover,  reciting:,  That  the  Cinque-ports 
had  seized,  diren  gocds  of  several  merchant 
strangers,  Portugueses,  and  others ;  and  the 
vftit  commands  that  ng^t  should  be  done,  or 
else  the  franchise  shmdd  be  seised  into  the 
king's  hands,  6  £d.  2,  rot.  elans.  No.  5.  The 
lib^ies  of  the  city  of  Bristol  were  seised,  and 

the  custody  of  it  granted  to >■        for  divers 

contempts  and  injuries  done '  per  majorem,  ba- 
^  ii?0S|  et  communitat.'  to  the  king ;  and  so  the 
Close  RoUs  of  R.  2.  m.  a. 

There  is  another  case  that  comes  further, 
Pasc.  9  Edw.  1.  Majus  rot  25.  1  find  it  like- 
wise among  my  lord  chief  justice  Hale's  col- 
lections,  that  ne  has  given  to  lincoln's-inn 
library ;  I  took  it  out  of  that  book :  It  is  in 
the  Collection  of  the  Adjudicatain  time  of  £dw« 
1,  foL  28,  a«  Thus  it  was :  There  was  the 
abbot  of  8t  Austin  in  Canterbury  had  made  an 
agreement  with  the  men  of  Sandwich,  about 
paving  ten  hogsheads  of  wine  yearly  to  the 
abbot ;  and  there  was  due  to  the  abbot  some 
thirty  marks,  and  he  had  judgment,  and  exe- 
4Sution  went  out ;  and  thus  it  is  in  the  book, 
^  Vio  de  ■  mandatur,  quod  levari  iac'  30 

*  Afarcas  de  bonis  ipsius,  ad  opus  Abbatis,  pro 
'  pretio  10  J>oleorum  Viui  annuatim  solvend'.' 
And  they  made  rescue  when  the  shaiff  came 
to  execute  the  writ,  and  they  were  sued  for 
that ;  and  tl^e  judgment  9^  the  king  and  his 
council,  which  was  by  parliament,  for  it  was 
adioumedinto  parliament,  was,  ^  Quod  libertas 
*■  die  Sandwich  forisftot'  sit.'  •  And  there  is  this 
observation,  though  it  be  written  with  Uie  same 
hand,  which  is  not  his,  but  the  clerk's  that 
transcribed  it,  ■  Judicium-  illud  extendit  contra 

<  Barooes  5  Portuum,  et  eorum  libertates,  ut 

<  jmihi  videtur.'  These  are  the  words  of  that 
l]|Ook;  And  this  will  go  a  great  way  with  the 
f^ity  of  London,  as  to  tteir  confirmation  of 
Magna'  Cliarta;  for  the  Cinque  Ports  are 
confirmed  by  act  of  parliament,  as  well  as 
thw. 

,  But,  my  lord,  tbore  are  many  cases  of  like 
nature,  fnd  that  even  in  the  Case  of  the  city  of 
XiondMi  toO|  as  I  shall  shew  you  by  and  by. 

▼OL.  YUI. 


Now  though  these  arc  not  judgments  in  Quo 
Warranto's,  to  out  a  corporation  of  a  franchise 
of  b^ng  a  corporation,  yet  it  shews,  that  these 
things  were  forfeitures  of  all  the  firanchiscs  of  a 
corporation ;  for  a  seisure  is  never  but  where 
there  is  matter  fiir  forfeiture  found  upon  record, 
as  in  sir  George  R^ynel's  case ;  or  to  ground 
a  forfeiture,  upon  which  to  bring  a  Quo  War-^ 
ranto,  as  in  our  case.  But  in  the  case  of  9 
Edw.  1,  there,  it  docs  appear  judgment  was 
pfiven  by  the  parliament,  that  the  liberty  should 
be  forfeited,  not  that  it  should  be  seised  into 
the  king's  hands  only. 

Now,  my  lord,  where  all  the  franchises  of  a 
corporation  are  forfeited,  what  is  the  corpora* 
tion  ?  Truly,  it  is  nothing,  it  is  but  a  name ;  a 
oorporaUott  without  a  power  to  act,  is  nothing  at 
all.  Indeed,  I  do  not  find  any  judgment  in  a 
Quo  Warranto  of  a  corporation  being  forfeited; 
yet,  my  lord,  it  doth  not  follow  Irom  thence 
thai  this  cannot  be  by  law ;  for  many  Quo 
Warrantos  have  been  brought  against  London, 
and  other 4>laoes  too,  to  out  corporations  of  thdr 
franchises,  but  it  hath  always  ended  in  submis- 
sion to  the  king,  and  so  they  have  been  at  quiet. 
All  the  Quo  Warrantos  in  Mr.  Attorney 
Palmer's  time,  after  the  king's  restoration, 
ag^ainst  the  several  corporations,  they  all  sub^ 
mitted ; .  and  yet  that  was  to  question  the  very 
being  of  their  corporations. 

Now,  vox  lord,  pray  consider  a  little  upon 
the  rule  oflaw.  It  should  seem  very  strange, 
if  a  corporation  should  neglect  to  come  into 
eyre,  or  into  the  King's-bench,  the  same  term 
that  a  Quo  Warranto  is  brought  against  them, 
they  must  be  outed  of  their  firanchise  fer  ever, 
as  it  is  sakl  15  Edw.  4,  6  and  7.  And  yet, 
when  all  the  contempts  and  oppositions  imagin- 
able are  found  upon  record,  that  this  should 
not  be  a  forfdture,  jthat  seems  absurd  that  a 
neglect  in  eyre  should  do  it,  but  all  the  op- 
pressions and  offences  in  the  world,  when  found 
upon  record,  should  not  do  it. 

3.  3at,  my  lord,  the  mischief  that  would 
follow  fit>m  hence  are  reiy  great.  How  many 
oppressions  and  offences  would  be  daily  com- 
mitted, if  every  corporation  were  a  franchise 
and  jurisdiction  independent  upon  the  crown  P 
and  the  punishment  truly  of  .some  particular 
men  for  tnose  offences  would  not  be  adequate, 
where  the  power  of  offending  and  misgoi^em- 
ing  should  still  remain;  sure  that  were  no 
adequate  redress  bf  such  an  inconvenience. 
And  to  this  purpose,  my  lord,  I  shall  humbly 
offer  a  case,  and  it  is  that  great  case  between 
the  earls  of  Gloucester  and  Hereford,  Hil'  20 
Edw,  1,  in  B.  R.  rot.  WaUie  14.  It  is  likewise 
in  Riley's  Placita  Parliamenti,  83,  86.  The 
case  is  this  in  short:  They  both  claimed  the 
liber^  of  Bjttuma  Brevium^  and  thay  had 
incurred  great  contempts  in  refusing  to  obey 
the  king's  writs;  and  judgment  was  given 
against  them,  that  the  liber^  should  be  seised 
for  this  reason,  which,  I  think,  will  ffo  a  great 
way  in  this  case,  and  for  which  I  offer  it, 
*■  Quia  puniendtts  est  Dominus  libertatis  in  eo 
<  quo  deliquit.'    1  think,  my  tord,  as  I  said, 

4A 
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that  will  go  a  great  way  in  this  caae  to  ahew 
the  reason  of  tlus  I4W. 

My  lord,  if  the  granting  of  too  many  and  too 
large  franchises  were  a  mischief,  as  certainly  it 
was  by  the  law,  and  as  appears  by  the  Com- 
mons petitions  21  Edw.  3,  rot.  pari.  No.  17, 
where  they  pray.  That  new  and  Isage  fran- 
chises may*  not  lie  granted,  because  it  toided  to 
the  overthrowing  the  common  law,  and  great 
oppression  of  the  people.  Apd  the  king's  an- 
swer was,  That  care  should  be  taken  lor  the 
time  to  oonio.  I  say  then,  if  this  were  such  a 
mischief,  that  there  ought  not  to  be  granted 
new  and  large  franchi^,  moch  more  would 
it  be  a  mischiei',  if  these  firanehiaes  ahonld  not 
be  under  the  controul  of  the  law,  when  they 
exercise  such  oppression.  And  so,  my  lord,  1 
shall  leare  that  point;  ibr  I  think  it  will  be 
pretty  clear,  that  a  corporation  may  forfeit  their 
eeinff  of  a  corporatioa. 

II.  I  shall  next  consider,  *  Whether  the 
<  city  of  London  be  in  anj  other  plight  than  any 
'other  corporations.'  I  think,  truly,  there  is 
no  diiTerence  at  all.  Now  this  question  doth  de- 
pend upon  what  they  have  set  forth  by  tlieir 
plea;  and  that  is,  tne  confinnation  of  Magna 
Charta,  cap.  9,  *  Civitas  London*  habeat  omnes 
'libertates  suas  antiquas,  et  consuetudines 
^  anas.'  And  then  the  act  of  1  Edw.  3,  upon 
which  my  lord  Coke,  in  his  4  Inst.  253,  says, 
that  the  franchise  of  tliis  city  shall  not  tor  uiy 
cause  be  seised  into  the  king's  hands.  And 
tlien  that  of  7  R.  2,  which  says,  that  the  city 
shall  enjoy  its  whole  liberties,  ^  licet  non  usi 
*  vel  abiisi^'  This  is  their  foundation,  upon 
which  they  would  distinguish  this  city  from  all 
other  corporations.  Now  as  to  these  things,  I 
give  these  answers. 

First  for  Magna  Chartn,  That  |»lauily  is  no 
more  a  confirmation  in  thcip,  than  it  is  toother 
cities  and  corporations.  For  not  only  the  dty 
of  London  is  named  to  have  its  ancient  liberties 
and  customs  preserved,  but  it  is  likewise  *  om- 
^  uea  atiffi  Ci vital'  <Sfc.'  And  all  cities,  bo- 
roughs, and  towns,  and  the  barons  of  Cinque- 
|>orts,  and  all  other  ports,  should  have  all  uieir 
liberties  and  free  customs.  So  my  lord  Coke 
B^neB  it  in  his  comment.  And  m  what  he 
cites  out  of  the  Mirror  of  Justice,  and  other 
andent  authors  of  our  law,  they  should  enjoy 
their  franchises  which  they  had  ri^it  to  by 
lawful  title  of  the  sfii^  and  confirmation  of  the 
king,  and  which  they  bad  not  forfeited  by  any 
abuse.  80  that  the  act  which  confirmed  them, 
did  not  purge  former  forfeitures^  much  less  dkl 
it  Ikense  other  abuses. 

Then  for  their  acts  of  l  Edw.  3,  and  7  R.  2, 
I  shall  humbly  offer  this.  That  as  they  are  in 
truth  no  acts  ofparliameutatall,  so  tney  will 
not  concern  this  question,  whatsoever  my  lord 
Coke  says  concerning  them.  But  I  shall  give 
aome  instances  before  these  acts,  to  shew  that 
they  never  had  such  an  unquestioDable  power 
«a  they  now  dream  of,  and  then  some  instances 
m  aftertimes,  that  there  either  were  no  such 
ads,  or  no  such  sense  at  least  is  to  be  put  upon 
^^WUH  na  they  harestraiiied to  unfce. 


Fust,  h  ai^peuB  U  Edw,  1»  thai  the  limii- 
chtae  of  the  c&y  of  London  waa  aeised  into  tlM 
kinff'a  hand*  and  Johannea  da  Britton  vaa 
mate  CuaCoa  Cintatis  London,  who  was  ik> 
freeman ;  and  this  imphea,  that  the  irandnae 
was  aeised  into  the  king'a  hands,  for  they  bad 
a  power  to  diooae  dc  tapni  by  charter  Irani 
long  John,  a  dtisBen  to  be  mayor  or  chief  go- 
vernor; but  here  waa  another  gioverwir  ap- 
pointed them. 

Then  Rot'  Pat'  26  Edw.  1,  *  Rex  pro  boae 
'  aerricio  cirit'  London'  reddit  eis  cinf  auam 
'  London'  habend'  diet'  civ^os  ad  toIob^ 
<Re«(i8.  TeiteRege.'  So  diat  both  tbe  city 
anddlita  franchisea,  were  seised  at  that  time ; 
for  he  restored  the  very  city  of  London  to  the 
dtiaena  *  hahend'  dnnne^  hia  will  and  nlcnanre. 
Thna,  my  lord^  it  stood  in  the  time  or  Edw.  I, 
tlMn  in  the  time  of  Edw.  3,  seised  agnin  ;  14 
Edw.  8,  memb.  St,  of  the  Pat.  RoQa,  in  91, 

*  Rex  dimisit  ciribus  London'  officium  Major' 
«  ciritat'  London.'     15  Edw.  2,  « Res  ikdit 

*  Ucentiam  eUgendi  Major'  London'.'  And  in 
the  second  part  of  PM'  Rolls  15  Edw.  S,  m,  S^ 
the  king  recites,  That  whereas  in  the  14tk 
year  of  his  reign  he  had  replevied  to  them  the 
office  of  mayor,    *•  usque  quindenam  Sands 

*  Martini,'  and  also  recites,  which  office  waa 
aeised  into  the  king's  hands  by  the  juatieeof 
eyre  in  the  Tower  of  London,  and  he  waa  will- 
ing to  continue  it  longer  to  them,  *  ex  gratia 
''  speciati'  he  did  grant  them  the  said  office^ 
quamdiu,  6cc. 

Then  the  second  part  of  Pat' Rolls  in  SO  £dw. 
2,  it  is  recited,  that  the  kingr  had  aaaed  ^ 
office  of  the  mayoralty,  and  had  replened  it 
from  time  to  time ;  and  that  one  Hammond 
de  Chigwdl  was  made  mayor,  the  king  Ind  ac- 
cepted of  him  for  mayor,  *  Et  Rex  Tolcna  eia 
*mtiam  ubertorem  tacere,'  grants  hina  the 
office  of  mayor. 

Now,  my  lord,  these  aeurarea  ahewplaiBly, 
that  the  iranchisea  of  the  city  were  ftwfeilsbie ; 
for  either  they  were  seised  upon  matter  of  re- 
cord found  for  a  forleiture,  or  elae  vmon  aoBie 
matter  which  waslo  be  a  mond  or  a  Ibriei- 
ture.  So  then  they  were  sMolttfcelyffone^  and 
I  do  not  find  that  tnese  were  ever  taken  out  ef 
the  kinff'a  hands  by  procaaa  of  bw,  but  wen 
restored  by  grace  andfiiTour;  for  till  tlie  SO 
E.  2.  it  appears,  that  the^  ao  Umg  cootinaed 
in  the  kmg's  hands,  and  he  afaaolutely  diapoeed 
of  them. 

Here  i&  now  a  favour  to  them,  and  s  j^enary 
reatitotioD.  Thus  it  stood  in  the  reigns  of  & 
1.  and  £.  2. 

Now  the  next  thing  will  be  for  their  set  ef 
1  E.  3,  which  they  back  with  my  lord  Coke's 
observation  upon  it^  Uiat  it  was  autkorit^t  par* 
liamenti.  Now,  truly  my  loni,  there  ia  no  such 
act  of  parliament,  th»t  is  any  where  extant.  For 
it  is  not  in  print,  neither  are  there  any  parlin- 
menl  rolls  of  E.  S's  time  till  4  £.  3.  And  he 
that  cites  it,  my  lord  C<dce  himself,  dtea  no  roll 
atallforit;  ao  that  where  we  shall  find  this  act 
of  parliament,  tnily  I  do  not  know.  Bnt  this 
act  atbeatsinoaolB  ^  «>  vm%  than  Ait  for 
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«Dy  penponal  trespan  of  oi^cen  the  liberties 
of  the  dty  should  not  be  seised:  but  that  signi- 
fies nothing,  for  that  is  not  our  case.  There 
are  acts  of  tlie  corpetations,  not  of  particular 
offioen ;  though  I  cannot  but  observe  how  the 
iaw  was  taken  to  be  at  that  time,  before  this 
their  pretended  act,  even  tor  the  offence  of  pri- 
mte  oflken :  and  diat  appears  to  be  the  law 
too  in  the  case  of  9  £.  1,  which  I  cited  be- 
fore, which  was  only  the  offence  of  the  mayor 
of  Sandwich,  who  refused  to  answer  for  a  tres- 
pass, and  a  rescue  was  committed,  and  the 
whole  liberty  seised. 

Now  this  act  of  1  £.  3,  be  it^  what  it  will, 
though  they  would  take  it  in  tiiat  sense,  that 
BO  fmfeiture  should  be  incutred  for  the  trespass 
of  aa  officer,  y^  I  find  quite  the  contrary  there- 
unto, and  that  it  hath  not  prevailed  even  in 
that  sense.  For  5  £.  3,.  rot.  daus.  .14.  there 
the  king  did  discharge  one  from  the  office  of 
mayor,  and  commands  the  aldermen  and  com-' 
monalty  to  choose  anotlier.  Now  this,  my  lord, 
I  take  to  be  not  BO  much  a  punishment  of  the 
officer,  as  a  breaking  in  upon  the  franchiseitself. 
But  I  shall  shew  more  fuUy  in  the  reijpi  of  R. 
S,  that  this  was  done. 

Yet  I  will  first  take  notice  of  the  statute  of 
ti,  2,  which  is  the  next  thing  that  they  rely 
^upoa ;  and  this,  with  submission,  is  no  act  of 
parliament  neither ;  for  though  my  lord  Coke, 
U  his  5th  lost  S06.  says,  this  is  the  statute 
mentioned  in  our  books,  which  supports  the 
cusfeoms  in  London  to  devise  in  Mortmain,  and 
other  customs  af;ainst  acts  of  parliament  and 
cites  authorities  m  the  noargin ;  yet  my  lord,  I 
have  looked,  and  can  find  none  of  them  to  speak 
to  the  purpose  for  which  they  are  cited,  but  the 
hwtk  of  7  H.  5.  fol.  1.  where  the  custom  <^ 
I^Andon  to  devise  in  Mortmain  is  in  question ; 
and  thoe  it  was  ruled  a  good  custom,  because 
€»f  the  statute  that  confirms  it  after  the  statute 
of  Moctmam,  bu$  says  the  book,  quere  the  sta- 
tute ;  so  that  they  were  not  well  {apprized  of 
the  statute  in  those  days,  though  this  were  the 
Inundation  of  all  these  resolutions  of  that  kind. 

It  appears  by  the  roll,  that  it  is  no  act  of  par- 
liament in  the  nature  of  it,  for  it  is  7  R.  2.  No. 
S7.  it  is  a  prayer  of  the  Commons,  that  there 
might  be  a  patent  granted  to  the  city  coofirm- 
inff  their  liberties,  *  licet  noi^  usi  vel  ahusi 
*  fni^t.'  And  the  answer  was,  ^  Le  Roy  le 
veuk ;'  but  this  is  no  act  of  parliament,  it  is  no 
more  than  a  confirmation  of  the  letters  patents, 
which  liad  been  1  R.  3.  Besides  further, 
there  never  was  any  patent  granted  in  pur- 
suance of  tliis  act :  And  yet  it  is  plain,  that  if 
it  had  been  so,  it  would  only  have  extended  to 
foileitures  that  were  past,  but  could  never 
amount  to  a  dispensation  or  licence  for  the 
future.  And  my  lord,  this  appears  by  these 
authorities  and  records  that  I  shall  now  cite. 
The  first  part  of  Pat'  Rolls  16  R.  S,  membr.  36, 
37.  whereby  it  fully  appears,  that  notwith- 
standing these  pretended  statutes,  there  was  no 
such  privilege  in  the  city,  but  that  for  the  of- 
fences of  their  officers,  or  themselvesi  the  firan« 
ctuM  thoold  be  seised. 


But,  mj  lord,  I  must  a  little  obsftre,  that 
truly  ^e  city  have  attempted  to  raise  them- 
selves above  the  fetir  of  an^  judgment  in  any 
of  the  king's  courts ;  for  in  1  R.  2.  Pari. 
Roll  126.  mere  they  petition  for  a  oonfirma* 
tien  of  their  character,  with  a  clause  of  <  licet 
non  usi  vel  abusi,'  which  was  that  they  then 
would  have  to  be  done  in  parliament  for  them. 
But  they  do  likewise  desire. in  their  petition,  that 
notwithstanding  any  statute,  privilege,  ohartera, 
judgment  made,  or  to  be  made  to  the  contrary, 
their  liberties  might  be  confirmed  ;  of  this,  it 
is  said,  the  king  i^ill  advise.  Th^e  is  in  1  R. 
'2.  Parliament  Rolls  131.  asplea^ta  petition 
as  the  other ;  they  there  do  desire,  that  the  in- 
terpretation of  tueir  charter  may  be  left  to 
themselves ;  and  where  it  is  doubting,  such 
meaning  as  they  should  put  upon  it  should  be 
allowable^  But  to  that  the  king's  answer  was. 
That  he  would  make  the  interpretation,  of  his 
own  charters,  acconUng  as  hts  council  should 
advise.  8o  that  I  obMrve,  they  would  foiii 
have  been  absolute,  but  they  could  never  do  it ; 
it  hath  always  been  denied  them.  So  that 
trom  what  was  done  at  this  time,  and  after  7 
R.  S,  it  does  appear  plainly,  that  there  was  no 
difference  between  the  city  of  London  and  any 
other  corporation,  only  this  is  really  the 
matest.  But  as  all  greatness  is  the  king's 
mvour;  so  when  men  forget  their  duty,  in 
abusing  the  lung's  fiivour,  this  great  court  is 
the  place  to  put  them  in  mind  of  it  I  come  then 
to  the  third  ouestion: 

3.  '  Whether  the  act  of  the  mayor,  aldermen 
'and  commonalty,    in  common  council  as* 

*  sembled,  be  an  act  of  the  corporation,  so  as 

*  to  make  a  forfeiture  of  the  whole  ?'  And  with 
submission,  my  lord,  that  will  be  pretty  dear 
too  upon  these  reasons : 

1.  First  of  all,  the  whole  corporation  is  fully 
represented  by  them,  notwithstanding  the  dis- 
parity of  number  set  forth  inthdr  rgoinder. 

2.  Again,  all  by-laws  and  ordinances  made 
for  the  good  government  and  order  of  the  dty, 
are  certainly  the  acts  of  the  corporation  ;  but 
the  sole  power  of  making  thftae  laws  is  in  the 
mayor,  aldermen  and  common  council ;  and 
therefore  sure  the  whole  power  of  the  oorpo^ 
tioh  is  in  the  common  council. 

3.  They  have  the  sole  power  of  the  corpo- 
ration-seal. They  can  bind  all  the  whole  cor- 
poration by  any  alienation  to,  or  charge  upon 
their  inheritance  ;  and  by  consequence  tney 
may  surrender  all  or  any  of  their  franchises, 
and  then  as  I  said,  they  may  forfeit  them. 

4.  They  have  pleaded  that  there  hath  been 
time  out  of  mind  a  common  council,  consisting 
of  the  mayor,  aldermen  and  250  citizens,  who 
are  called  the  Commons  of  the  dty.  So  that  it 
shall  be  intended  now,  that  as  they  hare  pres- 
cribed for  it  as  inddent  to  thdr  corporation,  it 
was  part  of  thdr  original  constitution  to  be  thus 
rq>resented*by  them,  and  ruled  and  governed 
by  tbdr  la'ws :  but  there  is  anotlier  reason  for 
it,  and  that  is,  that  it  is  an  inseparable  inddent 
to  a  corporation,  implied  in  btw  without  grant, 
that  they  bare  a  power  to  make  by-hm  .to 
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kind  die  oorpofatioo,  witboot  which  there  were  { 
BO  govemmeot  in  a  ooqioratioB ;  and  therdbce  ' 
m  misnsure  of  that  power  must  he  a  lorfeitiire 
«f  their  eorponlion,  because  it  is  a  breach  of, 
thev  original  trust :  29  Assis.  ^\.  34.  there  b 
this  rule  gireO)  and  a  true  one  it  is,  where  there  ! 
are  many  franchises  granted,  which  do  not  de-  i 
pend  one  upon  another,  there  the  misusnre  of 
cue  is  a  forfeiture  of  that  one  which  was  mis-  ! 
used ;  but  where  there  are  sereral  parts  of  a  : 
franchise  depending  all  upon  the  said  franchise,  \ 
if  any  part  be  misused,  the  entire  franchise  , 
shall  be  tbrteited.      As  tor  instance,  if  a  man  | 
have  "a  fair,  a  court  of  Py  powders  is  incident  to  | 
it,  the  misusure  of  that  court  of  Pvpowders  is  a  \ 
forfeiture  of  the  whole  fair  itself;   for  where 
Any  part  is  abased  that  is  incident  to   an  en- 
tire trandiise,  that  abuse  forfeits  the  whole. 

And  this  is  the  opinion  of  Palmer's  Reports 
is  the  case  of  the  corporation  of  fifaidenhead, 
where  it  is  doubted  whether  the  market  was 
forfeited  for  taking  too  much  toll,  because  the 
toll  was  not  inseparably  inddent  to  the  market, 
and  80  was  not  dependent  upon  the  entire  fran- 
chise, and  there  the  rule  u  taken,  an  I  hare 
ftaid  before,  that  the  misusure  of  a  part  of  an 
entire  franchise ;  or  a  power  that  is  mcident  to 
it,  is  a  forfeiture  of  the  franchise. 

Then,  my  lord,  if  they  cannot  forfeit  here, 
the  whole  power  of  the  trust  of  the  corporation 
is  reposed  in  them,  and  may  be  misused  by 
them,  to  the  oppression  of  the  king's  subjects, 
and  there  is  no  remedy,  if  they  shall  not  be 
punished  at  all.  For  it  is  much  harder  to  say, 
that  several  acts  of  all  the  particular  persons 
•bonld  forfeit  the  corporation,  than  that  their 
joint  acts  should  do  it.  But  tliis,  my  lord,  is 
jui  act  contrary  to  the  trust  upon  creating  the 
corporation,  and  may  be  a  misusure  to  the  pre- 
judice and  oppression  of  all  people ;  and  if  this 
should  not  forfeit  the  corporation,  there  is  no 
remedy  at  all,  but  the  |»ower  remains  of  op- 
pressing as  it  did  before. 

Now,  m^  lord,  I  think,  with  submission,  I 
have  made  it  pretty  plain  ;  and  as  they  are  not 
distinguished  from  other  corporations  in  point 
of  privilege  as  to  forfeitures,  so  this  is  their  act, 
and  shalrbind  them,  being  done  by  their  repre- 
sentatives. 

IT.  Then  the  fourth  point  wttt  be,  <  Wlie- 
'  ther  these  offences  set  forth  in  the  Replication 
*  are  forfeitures?* 

1.  The  first  is  the  making  of  that  law  in  the 
common  council  for  the  levying  of  sums  of 
money  upon  the  king's  subiects,  and  the  actiuil 
levying  of  those  snms  accordingly ;  and  this 
they  justify  under  their  prescription  to  have 
reasonable  tolls,  as  they  set  forth  in  thdr  plead- 
ings, froth  ail  persons  that  come  to  their  mar- 
kets to  sell  provbion  there,  and  power  to  re- 
duce their  toils  to  a  certainty  by  an  act  of  com- 
mon council.  This  is  their  justification ;  so 
that  noiy  lord,  tlie  first  thing  to  be  considered  is, 

(1.)  What  right  they  have  to  these  tolls  Or 

sums  of  money  assessed  by  the  bv-law?  and 
then. 


(e.)  Whether  if  they  have  no 
taking  upon  them  to  make  a  law  be  a  Ibrfeii- 
urc? 

(1.)  For  Aeir  right,  uMt  depends  iipoii  3 
prescription  to  have  Tea90nafaletoll,as  inty  act 
It  forth,  and  this,  as  they  have  pleaded  it,  ap- 
pears to  be  no  right  at  all ;  for  a  prescriplioQ  t9 
have  toil  and  tollace,  not  shewing  bow  rnvrh 
in  certain,  is  void ;  for  reasoname  taD  is  not 
incident  to  a  market,  but  the  party  has  it  bj 
the  king's  grant,  and  so  it  was  adjudged  in  this 
court,  Mich.  39  and  40  Eliz.  dted  by  my  hird 
Coke  m  the  second  Inst  220.  So  it  the  king 
grant  a  toll,  if  he  do  not  in  his  grant  ascertain 
how  much  sh^l  be  taken  for  toll,  that  grant 
is  void,  and  so  is  the  prescription  too,  as  yon 
may  see  in  the  corporation  of  MaideBheai  is 
Pauner's  Reports,  fbl.  79.  grounded  apoQ  9, 
H.  6,  45.  and  11  H.  6,  19.  and  ao  lie  cites 
the  opinion  of  Popham  in  the  case  of  Heedy 
{ad  Weeldhouse,  for  no  snlnect  can  picaufte 
to  have  toll,  by  the  gvant  of  the  king. 

But  my  lorif,  this  is  net  properly  a  tol  Bo- 
ther, nor  in  the  nature  of  a  toll ;  for  that  is  al- 
ways paid  by  the  buyer,  and  ncwvr  paid  befiire 
a  sale;  but  here  all  that  comes  to  the  market, 
whether  they  buy  or  not  buy,  sell  or  boC  seB, 
they  must  pay  by  this  law.  My  lord,  I  eon- 
fess  there  may  he  a  cu^m  for  persoBs  to  pay 
for  standings  m  a  fair  or  market,  as  that 
was  9  H.  6, 45,  but  yet  tiiat  must  be 
for  in  a  certain  sum,  which  is  not  done  hi 
And  this  customary  payment  is  in  the  same 
nature  as  a  toll  traverse,  or  a  toll  throogh,  which 
cannot  be  in  an  uncertain  sum  ;  for  they  are 
all  by  prescription,  and  a  mnt  of  them  now  un- 
certain woald  not  be  good. 

But,  my  lord,  however,  judgment  opoB  these 
pleadiim  must  be  given  against  the  ci^ ;  for 
either  me  prescription*  as  they  haye  set  it  forth 
is  good,  Of  it  is  not  good  ;  it  it  be  good,  then 
the  traverse  that  is  taken  is  well  takes,  to 
wit,  that  they  have  no  such  custom,  and  they 
ought  to  have  taken  issue  upon  that  whieh  they 
have  not  done ;  for,  my  lord,  they  haye  taken 
issue  th  js,  that,  time  out  of  mind,  they  have  had 
reasonable  toll  of  all  persons  coming  to  the 
market  to  sell  dieir  provision,  vrithoot  tying  of 
it  to  the  reasonable  toll  assessed  and  remioed  to 
certainty  by  the  law ;  and  this  is  nauglit :  Air 
though  they  had  a  reasouftble  toll  in  general, 
taking  the  prescription  to  be  good,  yet  if  either 
that  reasonable  toll  ih  the  use  of  it  were  not  taken 
in  that  manner,  or  to  that  value  that  they  assess 
by  their  by-lawr,  then  have  they  done  wrong ; 
and  therefore  our  tra>ierse  is  proper  to  their 
reasonable  toll,  that  they  had  not,  time  out  of 
mind,  such  a  toll  as  they  set  forth ;  for  it  imist 
be  such  a  reasonable  toll  as  may  answer  to  tliat 
which  is  assessed  in  the  by-law ;  and  that  they 
have  not  put  in  issue.  For  the  kings  when 
onee  he  hath  granted  a  market,  dfenot  af^er 
grant  tol!  to  that  market,  faeoause  it  iaafroe 
market,  asid  the  people  have  right  to  come  to 
it  as  a  free  market ;  neither  can  they,  when 
once  by  custom  they  have  exercised  their  power 
ofassessbg  reaaouable  toU,  ilter  th«t  it^dieit 
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pleasure ;  finr  it  beings  once  set,  all  people  have  rogaing,  and  dissolvingf  parliamenls ;  to  sav 
rigiit  to  come  upon  such  tenns :  and  if  they  that  act  of  his  was  an  interruption  of  justice,  is 
*  "     '"       '  ^       "" "~"  one  as  to  say,  the  kin^  did  interrupt :    And 

done  by  them  as  a  corporation,  *tis  the  act 


mcrease  the  toll,  under  pretence  to  reduce  it  to 
Dertaiuty,  it  will  be  void ;  tor  they  may  lower 
theirpnccif  they  will,  butthey  can  never  come 
to  increase  the  penalty.  If,  dierefore,  they 
have  done  iH  in  not  talang  Issue  upon  the  tca- 
rerse,  which  does  take  in  the  full  substance  of 
their  rejoinder ;  if  it  be  good,  then  judgment 
must  be  given  against  them  iipoti  that  reason ; 
ao  then,  iny  lord,  the  question  will  be, 

(d.)  '  Whether  the  nialdng  of  a  law  to  raise 

*  money  at  large  upon  the  subject  be  a  for- 

*  feiture  of  the  charter?'  And  truly,  my  lord, 
that  it  is.    For,  * 

*  First,  It  is  the  usurpin^^  of  a  power  that  they 
nmther  can  have,  nor  have  by  law. 

Secondly,  It  is  a  breach  t)f  the  trust  an> 
nexed  to  the  corporation ;  for  'tis  a  misusure  of 
the  franchise,  to  the  oppression  of  the  king's 
Imbjects;  and  therefore  the  charter  must  be 
forfeited,  and  not  the  other  franchise ;  not  the 
franchiike  of  a  toU,  for  they  have  none;  not 
the  franchise  of  the  market,  for  tiiat  would 
be  nothing.  If  the  mfarket  be  forfeited,  it  must 
either  be  extinguished  or  kept,  if  it  be  extin- 
guished, 'tis  a  punishment  to  others  that  did 
not  offend ;  and  if  it  be  kept,  though  it  be  for- 
feited, tis  no  punishmentto  them  that  do  ofiend : 
And  tis  a  question  whether  a  market  may  be 
forfeited  for  taking  unreasonable  toll ;  and  that 
appears  in  the  case  of  Maidenhead.  And,  as 
my  lord  Coke  says  upon  the  statute  about 
taking  outra^us  toll,  the  franchise  should  be 
seised  only  tdl  it  be  redeemed  by  them. 

But,  my  lord,  however,  without  going  far 
into  that  matter,  this  offence  lie&  not  only  in 
taking  the  money,  but  in  taking  upon  them,  and 
usurpmg  a  power  to  make  laws  to  raise  money. 
They  have  taken  upon  them  a  legislative  power 
to  oppress  their  fellow  subjects,  that  is  their 
offence,  and  tl^at  is  a  misusure  of  their  fran- 
chise. My  lord,  in  the  Case  of  Ship- Money  it 
was  not  the  quantum  of  money  that  was  raised,* 
that  was  complained  or  quarrelled  at,  but  it  %vas 
the  manner  of  levying  of  it  without  an  act  of 
parliament.  The  logic  and  consequence  of  that 
was  it,  which  was  so  much  debated  and  stood 
upon.  So  hero,  the  abuse  and  the  offence  is 
the  making  the  law,  and  the  consequence  of  that ; 
for  by  the  same  reason  that  they  have  a  prescrip- 
tion to  lay  80  much,  they  may  have  a  prescrip- 
tion to  lay  ten  times  as  much.  So  that  upon 
what  1  offer  upon  this  point,  1  conceive  it 
ought  to  amount  to  a  forfeiture  of  their  charter, 
anid  the  loss  of  their  coqmration. 

Then  the  next  thing  will  be  that  which  is  the 
last  matter,  that  is  the  Petition,  and  that  is  of  a 
strange  nature;  where  the  offence  is  not  only 
in  presenting,  but  in  printing  and  dispersing  of 
it ;  it  chaises  the  ktn^  with  interrupting  the 
public  justice  of  the  nation,  and  the  making  the 
fiecessary  provisions  for  the  security  of  his 
Protestaut  subjects;  for,  my  lord,  to  say,  that 
the  prorogation  of  the  parliament,  which  is  the 
king's  act,  who  surely  has  akine,  and  none  but 
he,  the  undoabled  pren^tive  of  calling,  pro- 


all  one 
'tis 

of  the  city  in  their  common  council  in  the 
name  of  the  corporation ;  and,  as  we  havo 
pleaded  it,  the  mayor,  citizens,  and  com- 
monalty, in  common  council  did  do  it,  which 
sure  is  the  corporation,  as  they  would  have  it. 
And  that  I  rely  upon  for  the  reasons  I  oifered 
before  upon  that  point 

Then  the  matter  of  this  Petition  is  the  taking: 
upon  them  to  censure  the  king  and  his  govern- 
ment by  this  Petition.  The  printing  and  dis- 
persing it  is  now  publicly  scandahzing  and 
libelling  the  king ;  for  'tis  in  the  nature  of  an 
appeal  to  the  people :  'tis  unlawful  to  print  any 
man's  private  case,  while  it  is  depending  in  any 
court  of  judicature,  before  it  comes  to  judg- 
ment, because  'tis  an  appeal  to  the  people. 
And  that  was  my  Lord  Chief  Justice  Hales's 
opinion  in  colonel  King's  C9se.  And  the  ill 
consequences  of  such  proceedings  are  soman}^ 
and  the  danger  so  evident  in  these  licentious 
days,  that  I  do  not  know  indeed  whither  it  may 
tend. 

The  fact  is  confessed  by  ihem  in  their  re- 
joinder;  but  they  say  they  did  it  to  alleviate 
men's  fears,  and  quiet  their  minds  abiq.  hocy  that 
they  did  it  *  aliter  vel  alio  modo.'  Surely,  rajf 
lord,  this  is  no  s^rt  of  excuse  in  the  world,  nor  ig 
it  capable  of  any.  They  have  owned  the  thing, 
but  tney  have  excused  it  in  the  manner  of  doing 
thereof.  And  I  may  venture  to  say  the  tra- 
verse is  impertinent :  Suppose  a  man  be  in- 
dicted for  publishing  a  libel,  and  he  owns  the 
fiict,  but  doth  traverse  ahtq.  hoc,  that  he  did  it 
maliiiosly  or  vrith  an  intent  to  defame,  that 
surely  would  be  an  idle  thing ;  for  those  are 
constructions  that  the  law  puts  upon  it,  and'arb 
not  matters  traveraEd>le,  or  to  be  put  in  issue. 
But  if  the  fact  be  done,  the  law  says,  'tis  mali- 
ciously done,  and  with  such  an  intention. 
Thernbre  a  confession  of  the  fhct  is  a  confes- 
sion of  all  the  consequences  that  the  law  puts 
upon  the  fact. 

My  lord,  this  can  amount  to  no  less  than  the 
forfeiture  df  their  charter,  not  only  for  the 
greatness  of  the  oflfenoe,  but  because  otherwise 
the  law  would  be  unequal ;  for  if  this  were  the 
case  of  a  private  common  person,  he  must  be 
fined  and  imprisoned  during^  the  king's  plea- 
sure, as  was  the  case  of  Harrison  in  1.  Cr.  503, 
for  words  spoken  of  justice  Button.  Now,  my 
.lord,  a  corporation  is  not  capable  of  suffering^ 
this  imprisonment ;  and  therefore  'tui  a  much 
greater  offence  in  them,  as  the  body  is  greater 
than  any  particular  member :  Ann  then,  that 
which  IS  a  greater  offence  would  have  a  les^ 
punishment,  if  the  charter  itself  were  not  for- 
feited, than  it  would  if  a  particular  person  were 
punished.  And  give  me  leave  to  apply  here 
the  reason  of  the  earl  of  Gloucester's  ease, 
that  I  cited  before,  <auia  dominus  libertatia 
*•  puniretur  in  eo  quo  d<»iquit.'  So  they  shall 
lose  their  charter  for  the  abase  of  that  power 
thatwas  intrusted  with  them  by  their  charter. 
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markets ;  and  for  these  charges  of  the  market- 


Therefore,  upon  the  whole  matter,  I  do  humbly 
pray  vour  judgment  for  the  king,  That  they 
may  oe  outed  of  their  franchise  of  being  a 
corporation. 


ARGUMENT 

or  Sib  George  Treby,  Recorder  of  Liondon. 

May  it  please  your  Lordship  ; 

I  am  of  counsel  in  this  case  for  the  mayor, 
commonalty,  and  citizens  of  London. 

The  record  hath  been  truly  opened  by  Mr. 
8oUcitor  in  all  particulars,  except  an  omission 
of  one  or  two,  which  I  shall  mention* 

The  information  sets  forth  and  charges,  That 
the  miiyor,  commonalty,  and  citizens  of  Lon- 
don, mid,  by  the  space  of  a  month  before  the 
information,  used,  or  claimed  to  use,  without 
«ny  warrant  or  royal  grant,  the  liberties  there- 
in set  forth:  that  18  to  say;  to  be  of  themselves 
a  body  politic  and  corporate  with  such  a  name, 
and  by  that  name  to  plead  and  be  impleaded,  to 
answer  and  be  answered ;  and  likewise  to 
make  sheriffs  and  justices  of  tlic  peace:  But 
as  to  these  there  are  oplv  imparlances,  and  I 
suppose  continuances.  But  as  to  the  tirst  ar- 
ticle, the  defendants  plead  and  prescribe,  Tliat 
they  are  a  bod^  politic  time  out  of  mind  ;  and 
then  they  set  forth,  indeed,  several  acts  of  par- 
liament, and  charters  of  confirmation.  To 
this  Mr.  Attorney  General  doth  reply  two 
ihin^: 

First,  He  takes  issue  upon  the  prescription, 
That  they  are  not  time  out  of  mind  a  body 
poUtic  witli  such  a  name  ;  and  then  he  assigns 
a  forfeiture,  which  Mr.  Solicitor,  indeed,  does 
call  two  causes ;  but  they  rather  seem  to  be 
Imt  one  joint  cause ;  but  yet  take  them  to  be 
two.  I 

The  first  is.  That  the  city  did  assume  upon 
themselves  a  power  to  meet  and  make  laws  for 
the  government  of  the  city,  and  thereupon  did 
make  the  law  which  is  now  in  question  ;  and 
thereby  did  levy,  and  order  to  be  levied,  for  one 
horse  load  of  provision  so  much,  <Scc.  and  that 
this  should  be  paid  to  the  use  of  the  city,  and 
for  default  of  paying,  the  persons  denying  to 
pay  this  rate,  vhould  be  removed  from  Sieir 
standii^  in  the  market. 

The  second  branch  is,  The  Petition,  and 
therein  are  those  words  which  Mr.  Solicitor 
liath  lepeated  about  the  prorogation  of  the  par- 
liament. , ' 

And  to  all  this  the  defendants  do  rejoin,  That 
the  city  of  London  has,  time  out  of  mind,  been 
seised  of  these  markets;  and  they  say,  That 
the  city  of  London  is  the  metropolis  of  the 
kingdom,  and  consists  of  above  50,000  citi- 
aens  and  inhabitants ;  and  that  (at  their  proper 
oosts  and  chart^cs)  they  are  to  provide,  and  al- 
ways have  provided  a  market-place  to  sell  pro- 
vision in,  and  also  officers  for  the  preservation  of 
good  order,  and  regulation  of  that  great  con- 
course of  people  that  comes  thither,  and  that 
they  have  always  amended  and  ckansed  ths 


places,  and  olKcers,  and  cleansing  of  the  mar- 
Lets,  they  have  always  received,  and  ought  to 
receive  reasonable  tolls.  They  say  that  time 
out  of  mind  there  has  been  a  common  ooundi 
in  the  city,  and  that,  for  the  like  time  there  has 
been  a  custom,  tliat  they  should  make  by-laws 
foi*  the  better  regulation  of  the  markets,  for  the 
ordering  where  suck  and  such  markets  should 
be  held,  and  for  tlie  assessing  and  reducing  to 
certainty  the  tolls  and  rates  that  are  to  be  paid 
by  persons  coming  to  tlie  markets,  so  aa  such 
laws  be  profitable  to  the  king  and  his  people,  and 
agreeawe  to  the  laws  of  the  kingdom ;  aad 
then  again  they  set  forth  the  seyeru  coafinna- 
tions  of  their  customs  and  privileges  by  act 
of  parliaments  and  charters. 

And  then,  as  to  the  second  branch  of  their 
forfeitures,  they  set  forth,  That  there  was  such 
a  plot,  and  such  proceedings  in  the  courts  of 
justice  against  the  conspirators,  and  that  there 
were  several  judgments  and  executions  upon 
it;  and  they  set  forth  several  of  the  king's 
gracious  speeches  to  his  people  in  parliament : 
amongst  other  things,  that  he  did  there,  in  his 
speech  therein  mentioned,  recommend  to  the 
Lords  and  Commons  in  parliament  asseraUed,  to 
pursue  the  further  examination  of  the  plot ; 
adding,  That  he  thought  not  himself  nor  them 
safe,  till  that  matter  was  gone  throu^  with, 
and   that  the  lords  in  tlie  Tower  mig[ht  ba 
brought  to   their    speedy  trial,  that  justice 
might  be  done.    They  set  forth  likewise  aa 
Address  of  both  Houses  for  a  fast,  wherein 
they  desire  that  the  king  would  issue  forth  his 
proclamation,  which  proclamation  is  accord* 
ingly  issued;  and  in  that  it  is  expressed  (I 
cannot  repeat  the  words,  but  to  this  purpose), 
*  That  the  dangers  impending  could  not  be  pre- 
vented, but  by  the  blessing  of  God  upoa  the 
councils  of  his  majesty  and  the  parlmiuent' 
Then  they  set  forth,  "^fhat  the  parliament  was 
'preparing  several  bills  for  the  preservatioB  of 
his  majesty's  person  and  the  Protestant  rrii- 
gion,  and  the  peace  of  the  kingdom ;  and  those 
bills  could  not  be  enacted  elsewhere,  and  that 
they  were  then  depending :  And  they  set  forth 
further,  that  tlie  parliament  was  ptorogueil  be- 
fore those  bills  were  enacted :    And  they  set 
forth  also,  that  the  lords  hupeached  could  not 
be  tried,  but  in  parliament ;  and  that  by  the 
law  of  the  lana  it. is  lawful  for  the  king's 
subjects  in  Uieir  distresses,  and  for  redrass 
of  grievances,  humbly  to  petition  the  king 
for  remedy  in  that  hemilf ;  and  that  for  satis- 
faction of  the  citizens,  who  had  made  thetr 
applications  to  the  common  council,  and  for 
the  alleviating  of  their  fears ;  and  out  of  their 
seal  for  the  preservation  of  the  king's  person, 
and  the*  Protestant  religion,  they    did  give 
their  votes  to  this  Petition,  as  is  char;^ ;  and 
they  give  Uieir  reasons  for  it ;  that  is,  it  was 
ordered  to  be  printed,  to  the  intent  that  fnlse 
rnmours  (concerning  the  citizens  petitioniucr  of 
the  king)  might  be  prevented,  and  the  m^nues 
of  our  lord  the  king  froin  proceeding  in  their 
coDspimcy  be  deterred,  and  the  feats  and  po** 
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shew  the  nature  of  a  corporatldn  is  a  rapacity. 
And  suitable  to  this  is  what  ji.stice  Windham 
savs  in  Dr.  Patrick's  case ;  *  A  corporation  ill 
*  (  mere  capacity^  a  ci\il  capacity/  says  be,  *■  I 
'  do  call  it  an  £7/5  ratiorUs  ;*  whether  he  did 
affect  that  word  liecausc  it  wass  in  the  case  of  ■ 
naan  in  the  university,  1  cannot  tell ;  but  the 
meaning  nas,  that  ilua  was  the  notion  of  a  cor- 
poration) that  it  was  an  iuTibible  person  and 
capacity  only.* 

■•  '■ —         - »    ...        I   ^ 

•  "  A  Corporation,"  says  Kyd,  (on  Corpora- 
tions, Introd.  p.  13.)  ^*  has  been  called  *  a  mere 
capacity  to  sue  and  to  be  sued,  and  to  take  and 
to  grant ;'  which  ia  as  ridiculous  as  it  would 
be  to  say  *  tliat  a  man  is  a  mere  capacity  to  walk 
with  two  feet.'  It  is  not  a  capacity,  but  a 
political  person,  in  which  many  capacities 
reside. ' 

*^  A  Corporation  has  also  been  called  a  firan- 
chise:  the  propriety  of  tliis  appellation  de- 
pends on  the  more  or  less  extensive  meaning 
in  vrhich  the  word  *  franchise'  is  used ;  in  its 
most  extensive  sense  it  expresses  every  politi- 
cal right  which  can  be  enjoyed  or  exercised 
by  a  Ireeman :  in  this  sense,  tbe  right  of  being 
tried  by  a  jury,  the  right  a  man  may  have  to  an 
office,  the  right  of  voting  at  elections,  may^' 
with  propriety,  be  called  franchises ;  and  m 
this  sense,  the  ri^ht  of  acting,  as  a  corporatiooy 
may  be  called  a  tranchise,  existing  collectively 
in  9\\  the  individuals  of  whom  the  corporatioa 
is  composed ;  in  this  sense,  and  in  this  sensa 
alone,  *  the  franchise  of  being  a  corporation,* 
can  have  any  precise  meaning. 

*^  In  a  less  general  and  more,  appropriate 
'sense,  the  word  '  franchise'  means  a  toinl  pri- 
vilege in  the  hands  of  a  subject,  by  wntch  her 
either  receives  some  profit,  or  has  the  exclusive 
exercise  of  some  right ;  of  the  first  kind  are  the 
goods  of  felons,  waifs,  cstrays,  wrecks,  or  the 
like;  of  the  second  are  courts,  gaob,  return 
of  writs,  fairs,  markets,  and  many  others. 
They  are  estates  and  inheritances,  which  may 
be  granted  and  conveyed  from  one  to  anottier, 
as  other  estates,  which  is  not  the  case  with  a 
corporation  ;  in  this  sense  a  corporation  cannot 
be  called  a  franchise ;  the  latter  is  a  privilege, 
or  liberty,  which  can  have  no  existence  with- 
out reference  to  some  person  to  whom  it  may 
belong ;  the  former  is  a  political  person,  ca- 
pable, like  a  natural  person,  of  enjoying  a 
variety  of  franchises ;  it  is  to  a  francnisej  as 
the  substance  to  its  attribute  ;  it  is  something 
to  which  many  attributes  belong;  hut  is 
itself  aomethiug  distinct  from '  those  attri- 
butes. 

*'  Several  other  epithets  have  been  given  to  a 
corporation,  which,  unless  particulariy  ex- 
plamed,  are  apt  to  bewilder  and  mislead  the 
understanding :  thus  it  has  been  said,  that  *  a 
corporation  aggregate  of  many,  is  invisible, 
immortal,  and  rests  only  in  intendment  and 
consideration  of  the  law  ;'  that  it  is  *  a  mere 
met^hysical  beinof,  a  mere  Ens  ruiionii,^ 

^*'  That  a  body  framed  by  the  policy  of  man, 
a  body  whose  parts  and  members  are  mortal, 


turbations  in  the  minds  of  the  king's  subjects 
miGi^ht  be  allayed,  and  that  the  citizens  and  in- 
habitants of  the  said  citymiglit  better  kiiow 
what  was  done  upon  their  application  to  the 
common  <!Oiincil. 

My  lor<l,  I  have  taken  some  notes  of  what 
Mr.  Solicitor  has  said ;  but  1  beg  your  lord- 
ship's leave,  that  I  may  first  deliver  what  I 
have  prepared  upon  the  Argument ;  and  ai\or- 
wards  I  will  talk  upon  my  notes,  and  give  par-- 
ticular  answers  to  the  particular  things  he  has 
insisted  upon,  for  so  much  of  them  as  I  shall 
not  answer  in  my  discourse,  which  I  must  beg 
Tour  lordship's  patience  in  ;  for  I  fear  I  shall 
be  pretty  long. 

I  shall  fifo  on  upon  the  same  points  Mr.  So- 
licitor has  done,  and  endeavour  to  meet  him,  and 
give  an  answer  in  all  particulars,  and  shall  add  a 
point  or  two  which  he  has  not  mentioned  ;  as 
particularly,  that  this  information  (as  it  is  here 
laid  upon  this  Quo  Warranto)  is  not  brought 
against  right  persons  ;  for  it  is  brought  against 
the  mayor,  commonalty,  and  citizens  of  the 
city  of  London.  Whereas  it  ought  to  be 
brought  against  particular  persons  for  usurping 
such  a  corporation,  if  it  can  be  brought  at  alt 

The  first  thing  that  I  shall  go  ujion,  is, 

*  That  a  corporation  cannot  be  forfeited ;'  for 
now  we  must  begin  as  it  were  from  the  replica- 
tion ;  for  there  is  disclosed  all  the  matter,  upon 
which  the  stress  of  this  point  lies. 

And  that  a  corporation  cannot  be  forfeited,  I 
think  will  appear  by  opening  the  notion  and 
nature  of  a  corooration,  which  you  may  find 
in  my  lord  Coke's  1st  Inst.  fbl.  20^2,  250,  he 
says,  It  is  a  body  to  take  in  succession,  framed 
as  to  that  capacity  by  Ae  policy  of  man,  and 
called  a  corporation,  oecause  the  persons  are 
made  int<»  a  body,  and  so  are  of  capacity  to 
take  or  grant,  he.  And  he  says,  *  Tnat  per- 
*■  sons  capable  of  purchasing  are  of  two  sorts ; 

*  persons  natural  created  of  G04I,  such  as  pri- 

*  vate  men,  as  J.  S.  and  J.  N.  and  persons 
'  created  by  the  policy  of  man,  as  persons 

*  incorporated  into  bodies  politic'  So  then  if 
this  be  the  true  notion  of^  a  corporation,  then 
all  the  question  is,  Whether  ther^  shall  re- 
main such  a  person  in  the  world  as  this  cor- 
poration of  the  mayor,  commonalty,  and  citi- 
aens'of  I/>ndon? 

And  that  this  is  a  mere  personality  and  ca- 
pacity will  further  appear  even  by  this  Quo 
Warranto  itself,  which  says,  '  That  we  did 

*  claim  and  usurp  to  be  a  corporation  under 

*  such  a  name,  and  thereby  to  plead  and  heim- 
<  pleadetl,  to  answer  and  to  be  answered.'  So 
that  there  is  no  more  now  can  be  considered  in 
this  record,  but  whether  we  have  or  can  have 
the  capacity  of  bemg  pfaintifT  and  defendant. 

My  lonl,  in  Brook's  Abridg.  tit.  Corporation 

tl  cite  not  what  is  said  there  as  an  autliority, 
►ut  only  as  an  opinion^,  he  joins  the  titles  Cor- 
porations and  Capacities  together:  I  say,  it  is 
only  the  judcfment  and  notion  of  the  man,  who 
your  lordship  kno^s  never  uses  to  join  any 
words  as  titl^,  but  what  are  synonymous ;  an^ 
tilers  he  joins  Corporations  and  Capacities,  to 


1103]  STAT£ TRIALS;  34  Charles  IT.  \6S^.^Proceeding8 between  the  ESng  [1104 

....  .  ....         .  •  .  1     -r  J*         *«.  «  a«      ■  ^  «  . 


Now,  my  lord,  I  do  not  love  to  litigate  about 
^rords  ;  I  must  confess  that  Mr.  SoLchor  ckies 
not  speak  without  some  authority,  when  he 
cbHs  a  corporation  a  franchise  ;  but  I  say  it  is 
not  properly  a  franchise  to  ha?e  a  power  to  be 
iiiipfeaded  and  to  plead ;  for  as  to  that  they  are 
<v>uscqueuts,  which  belong  to  the  person  rather 
than  a  hberty  or  franchise  that  is  superadded  to 
it.  Theretbre in Hobart 2 10.  Norris andStap's 
case,  the  case  of  the  wardens  and  fellowship 
of  the  weavers  of  Newbury  ;  I  think  it  unne- 
cessary to  cite  the  whole  case,  but  there  my 
lord  dobart  says,  *  Though  license  or  power 

*  to  make  .laws  is  given  to  a  corporation  by  a 

*  special  clause,*  yet  it  is  needless,  for  I  hold 
it  to.  be  included  by  law  in  the  very  act  of  in- 
ooitioratin^ ;  and  so  it  is  also  the  power  to  sue 
qod  to  be  sued  :  Such  body  is  a  person  that 
roust  answer  the  law  as  a  defendant,  and  sue  as 
a  plaintiff. 

.  But  1  do  agree,  I  say,  that  there  is  one  case, 
and  yet  but  one  in  all  the  world,  wherein  a  cor- 
poration is  called  a  franchise  ;'and  it  is  in  Coke's 
Entries,  tit  Quo  Warranto,  Placito  1 ;  a  Quo 
Warranto  is  brpught  against  seyeral  persons,  to 
shew  by  what  warrant  they  claim  divers  liber- 
tips,  pnyileges,  and  franchises,  as  to  be  of  them- 
selves a  body  politic  and  corporate,  by  the 
name  of  the  burgesses  of  Helmesley  in  the 
county  of  Y'ork.     8o  that  under  that  general 

should  in  its  own  nature  be  immortal,  or  that 
a  body  composed  of  many  bulky,  visible  bo^es, 
siiould  be  invisible,  in  the  common  acceptation 
of  the  words,  seems  beyond  the  reach  of  com- 
mon understandings.  A  corporation  is  as  vi- 
sible a  body  as  an  army  ;  for  though  the  com- 
mission or  authority  be  not  seen  by  every  one, 
yet  the  body,  united  by  that  authority,  is  seen 
by  all  but  the  blind :  When,  tlierefore,  a  cor- 
poration is  said  to  be  invisible,  that  expression 
must  be  understood,  of  the  right  in  many  per- 
sons, coUectively,  to  act  as  a  corporation,  and 
then  it  is  as  visible  in  the  eye  of  the  law,  as  any 
other  right  whate\'er,  of  which  natural  persons 
are  capable ;  it  is  a  right  of  such  a  nature,  that 
every  member,  separately  considered,  has  a 
.freehold  in  it,  and  all,  jointly  considered,  have 
an  inheritance,  which  may  go  in  succession. 
Natiiral  persons,  as  such,  areeapable  of  tak- 
ing and  holding  this  right,  whicu  is  not  taken 
or  neld  in  their  politic,  but  in  their  natural  ca- 
pacity ;  for  many  men,  as  men,  are  capable  of 
union,  which,  if  it  requires  proof  or  illustration, 
is  evident  from  the  charters  of  creation,  and 
the  pleadings  in  all  such  cases,  in  which  it  is 
said,  that  tne  *  men  and  burgesses,'  or  *  the 
men  aqd  citizens,'  are  constituted  one  body 
corporate  or  politic.  And  as  the  natural  per- 
sons essentially  constitute  the  bod^  politic,  so 
all  ^he  operations  and  exercise  of  this  right,  are 
pei^ormed  only  by  the  natural  persons." 
,  See  the  arguments  of  the  Attorney-General 
i^  thi»  case  on  Ass.  S7  and  21  Edw.  4,  foL  14, 
as  there  cited,  infra.  See,  too,  on  th^  nature 
of  Corporations,  Bkuskst.  OnU9^  B.  1,  c.  18 ; 
1Voodd«5009  Lecture  1& 


word  I  confcss'it  may  be  called  a  frandiite ; 
and  the  rather,  because  Air.  Moy  (a  man  ^ 
great  learning)  *  in  his  great  Aigtunent  of  Fui- 
cher  and  Haywood's  case  in  Mr.  Jostioe  Jonea 
Reports,  says  it  is  a  franchise,  for^it  waa  called 
somsuchaplea. 

Qutnow,  my  lord,  that  it  is  notio  it's  own 
nature  forfeitable,  is  made  plain  by  all  tlioee 
qualifications  that  have  been  attrilmled  to  it, 
and  expressions  in  our  law  books  about  it:  Ar 

that  a  mayor  and  oommonal^,  or  body  corpo- 
rate, can  never  die,  1st  Inst  toL  9.  b.  3  Coke 
60.  a.  8  Bulstr.  d3S.  21  £dw.  6.  fbl.  13.  a  mayor 
and  all  the  officers  ;  but  the  commonalty  have 
succession  in  perpetuum,  and  can  never  be 
said  to  die :  And  this  notion^  my  lord,  has  gone 
further  than  England:  I  be^^  yoor  lordsoip'a 
pardon  if  I  take  the  liberty  to  cite  a  very  learn- 
ed author,  Grotius,  in  his  book  De  jure  Bdii 
et  Pacis,  lib.  2.  cap.  9.  he  says,  ^  Cities  are  im- 
mortal ;'  and  a  city  does  not  therefore  ceaaeto 
be  a  city,  though  all  the*  citiz^is  of  it  abouU 
die.  t 
But  the  dissolving  of  a-  corporation  by  a 


*  See  concerning  him  the  Note  to  the 
of  the  Kin^  and  Hampden,  vol.  3,  p.  828,  of 
this  Coltectton. 

t  **  When  it  is  said  that  a  corp|OTalioQ  js  im- 
mortal, we  are  to  understand  nothing  more  than 
that  it  is  capable  of  an  indefinite  duratioii,  and 
the  authorities  cited  to  prove  its  immortality, 
do  not  warrant  the  conclusion  drawn  linmi  them. 
If  a  man  give  lands^eays  sir  Edwkrd  Coke,  to  a 
mayor  and  commonalty,  or  other  body  aggve* 
gate,  consisting  of  many  nersonsd^aue,  with- 
out naming  successors,  tnelawconstmea  it  to 
be  a  fee  simple,  because,  in  judgment  of  law, 
they  neFcr  die  :  where  the  sense  is  plain  tiiat 
these  natural  persons,  though  capable  to  take 
in  tlieir  natural  capacities  jointly,  which  the 
law  wonld  adjudge  an  estate  for  uvea ;  yet  tlie 
grant  being  made  to  them  in  their  corporate 
name,  they  take  in  that  capacity,  and  theffraat 
is  not  determinable  on  the  death  of  any  ^  the 
individuals,  but  continues  as  loog.as  the  corpo- 
ration continues. 

'^  Insupportof  this  idea  of  the  immortality  of 
corporations,  a  passage  is  also  cited  fmm  Grro- 
tius ;  which,  however,  when  fairly  consideivd, 
is  so  far  from  justifying  the  coudusion  drawn 
from  it,  that  it  procec£  on  the  supposition  that 
they  noay  cease  to  exist. 

**  Hi  qua  persona,  nulllL  edita  volontatk 
signiticatione,  nullo  consanguineo  rc^cio,  mori- 
atur,  omne  jus  quod  habet,  intcrit^-— «Ideai  m 
poptilus.  Dixit  Isocrates,  et,  post  earn,  Jn- 
lianus  imperator,  civitates  esse  unmort^es,  id 
est  esse  posse,  quia  scilicet  populus  est  ex  eo 
corporum  genere,  quod  ex  oistantibns  oonstal:, 
unique  noinini  subjectum  est;  quod  habet— 
spiritum  unum — Is  autem  spiritas,  in  poftelo  eat 
vits  civilis  consoctatio  plena  atque  perfecAn, 
cujus  prima  productio  est  summum  imperiuBi, 
vinculum  per  quod  respublica  oohisret,  spicitiis 
vitalis  quern  tot  miUk  trahunt. "  Kyd,  on  Coc« 
poraUons,  p.  17. 
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jadgment  in  law,  as  is  here  sooght,  I  believe 
uathiog  that  neTcr  came  within  the  compass 
of  any  man's  imagination  till  now,  no,  not  so 
much  a&  in  the  putting  of  a  case.  For  in  all 
my  search  (ana  unon  this  occasion  I  have  be- 
stowed a  great  deal  of  time  in  searching)  I  can- 
not find  mat  it  ever  so  much  as  entered  into 
the  conception  of  any  man  before ;  and  I  am 
the  more  confirmed  w  it,  because  so  learned  a 
gentleman  as  Mr.  SoUcitov,  has  not  cited  any 
one  such  c^se,  wherein  it  has  been  (I  do  not 
say  adjudged,  but)  even  so  much  as  questioned 
or  attempted  ;  and  therefore  I  may  very  boldly 
call  tills  a  case  prima  impreuionis, 

1  Inst  fol.  13.  b.  there  it  is  said,  if  lands 
bolden  of.J.  iS.  be  given  to  an  abbot  and  his 
successors ;  in.this  case,  if  the  abbot  and  an  the 
convent  die,  so  that  the  body  politic  is  dissolved, 
the  donor  shall  have  again  his  land,  and  not 
the  lord,  by  escheat  8o  that  he  does  allow 
a  body  pohtic  may  be  dissolved  indeed ;  but  it 
is  not  properly  a  dissolving,  nor  a  dyin^  of 
that  body,  l>ut  a  taking  away  of  the  sulgects 
in  which  it  did  subsist,  or  to  which  it  did  ad- 
here. And  therefore  unless  it  be  by  such  an  ac- 
cident, as  all  of  them  dving,  or  by  violence,  as 
4b  the  .case  of  the  monks  of  Bangor,  I  never 
heard  before  that  a  corporation  was  dissolved ; 
to  be  sare  not  by  a  judgment  in  law.  My  lord 
Rolls,  in  his  Abridgment,  part  1 .  fol.  514.  tit 
Corporation,  at  the  letter  I,  makes  it  a  h^  of 
one  of  his  titles,  iiow  a  corporation  can  be  dis- 
solved ;  and  therefore  was  led  v  jry  properly 
to  enquireinto  all  things  that  mignt  dissolve  a 
csorporation ;  for  that  bode  il  in  the  nature  of  a 
eommon  place  book.  Now  under  that  head  he 
cites  not  only  the  common  case,  if  all  the  mem- 
bei«4iie,  then  it  is  a  dissolution;  but  he  sa^s 
fiutlier,  and  he  cites  an  authority  for  it,  if  a 
corporation  consists  of  so  many  Coniratres,  and 
so  many  sisters,  and  all  the  sisters  die,  this 
ccrnoration  is  dissdved  ;  for  both  the  brothers 
i»M  sisters  are  inteppral  parts  of  the  corporation, 
and  it  cannot  subsist  by  halves.  But  he  does 
not  go  further,  he  does  not  say,  if  they  shall 
levy  too  much  money  npon  the  maiket,  nay, 
he  does  not  say  if  they  should  conmiit  treason 
(if  it  were  poniblethey  could  do  so)  which,  had 
been  more  proper  to  have  instanced  in,  he  being 
naturally  led  to  it  under  that  title  ;  for  that  is 
a  thing  that  happens  a  thousand  times  oftener 
than  tne  death  of  all  tlie  members.  And,  under 
&vour,if  the  law  be  so  as  they  would  have  it, 
every  penahy  levied  upon  a  by  law  does  en- 
danger the  corpQration  every  whit  as  much  as 
this  of  the  rates  upon  the  markets.. 

Littleton,  my  lord,  in  his  Sect  108.  (it  is  a 
general  rule,  but  commonly  taken  notice  of, 
and  may  be  in  this  case)  says  there,  upon  the 
statute  of  Merton,  ain  action  will  not  lie  against 
a  guardian  for  the  disparagement  of  his  ward, 
b^use  it  was  never  beard  of  from  the  time  of 
the  nkftldng  of  that  statute,  that  such  an  action 


liiat that statote was  roaile;  anditis  Maibk 
such  an  action  might  hare  been  brought,  bat 
not  remembered,  and  that  is  an  action  brought 
by  an  inferior  against  a  superior,  the  ward 
against  his  guardian ;  but  here  this  suit,  !f  it 
can  be  brought,  is  brought  by  the  king,. who  is 
supreme,  and  therefore  there  can  be  no  reason 
to  tbink,  but  he  would  have  brought  many  of 
these  suits  to  have  dissolved  corjKirations,  if  by 
law  it  might  have  been  dene. 

Besides,  my  lord,  acts  of  parliament  caa 
never  be  antiquated,  because  a  statute  is  a  law 
in  writing ;  but  the  common  law  is  not  a  law 
unless  )t  be  repeated  and  pi*actised.  And  so  is 
Davis's  opinion  in  the  preface  to  his  book,  «nd 
in  the  body  of  his  Reports  too :  He  says,  that 
when  pe6(>le  have  tried  and  used  such  an  act, 
and  found  it  useful  and  profitable  to  the  public, 
and  fit  to  be  practised,  tnat  act  of  repeating  be- 
gets a  custom,  and  so  becomes  in  its  name  and 
nature  the  common  law  of  the  land .  But  now, 
mvlord,  if  I  can  challenge  all  the  times,  and 
all  the  precMents  that  e?er  were  in  this  king-  - 
dom,  to  shew  me  wherever  there  >vas  a  forfei- 
ture of  a  corporation,  or  a  judgment  given 
against  a  corporation  to  forfeit  it ;  no,  nor  ever 
thought  of  till  Uiis  last  vear,  I  think  I  may  as- 
sert it  is  not  law :  And  it  it  extend  to  this  corpo- 
ration of  London,  it  must  have  extended  to  all 
corporations  formeriy,  and  it  must  do  so  to  all 

In  the  case  of  eoelesiastical  leases,  in  the 
fifth  Report,  and  in  several  other  places,  there 
is  a  large  discourse  of  what  bishops  and  other 
spirituu  oorpoi'ations  might  do  at  common  law ; 
it  is  said,  thev  might'  grant  for  years,  for  life, 
in  tail,  or  in  tee.  But  what  might  they  grant  1^ 
their  lands  and  tenements,  tiieir  possessions  and 
revenues ;  but  never  one  word,  that  they  could 
grant  away  themselves,  or  poUtic  capacity; 
still  that  which  was  their  very  being,  was.not  iiA 
their  own  power  to  grant  away  ;  and,  if  it 
were  not  to  grant,  much  less  were  it  in  their 
own  power  to  forfeit :  for  if  it  should  be  so, 
there  is  never  an  hospital  in  England,  but  if  it 
have  taken  too  much  toll,  were  to  be  destroyed  ; 
and  never  a  bishopric,  deanry,  and  chapter 
(nay,  almost  particular  parsonages,  for  they 
are  spiritual  corporations  too,  and  all  the  corpo- 
rations of  England  are  under  the  same  rule  of 
law)  if  they  have  transgressed  in  any  of  the 
kinos  assi|^ed  here  for  a  forfeiture,  but  wen 
to  lose  their  very  being. 

That  these  were  in  the  power  of  these  spi- 
ritual corporations  at  the  common  law,  no  man 
doubts ;  and  if  any  man  does  tell  ine,  that  thQ 
restraining  statutes  do  extend  to  the  corpora* 
tion,  truly  I  must  deny  it ;  for  it  is  lands,  te- 
nements, and  such  things,  that  are  meotionedt 
and  there  is  provision  made  only  againstgrantj^ 
and  tiot  against  forfeitures.  A  forleiture,  Mr. 
Solicitor  says,  must  be  a  great  breach  of  trust  ; 
and  so  it  must  indetjd  1  and  how  then  should 


was  brought ;  and  yet  he  adds,  that  the  vrords  they  answer  forik?  If  a  Inshop,  or  a  deaA  and 

of  the  statute  might  very  properly  ground  such  chapter,  have  lands  in  fee  upon  condition,  and 

an  action.    Now,  my  lord,  that  was  a  matter  they  break  the  condition,  their  lands  are  gone:: 

•f  two  hundred  years  before  IJIIleton  wrote,  but  if  thatbreaeb  of  oendition  should  amount 
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4i^[ndatbIlS  and  deo^  of  a  town  doeiiMt  de- 
stroy it,  bot  it  remains  a  town  stilly  nor  is  the 
U>ei^ofie»tti«ba^^  pwliuMAiie- 
stcoyed,  or  forfeited. 

I  ooafess,  my  lord,  I  do  not  aee  but  thai  at 
this  rale  a  Uuo  Wanaiito  may  be  hrooght 
asainst  a  particular  man^  to  know  by  what  au- 
thority he  daims  to  hafe  the  liberty  of  a  auh- 
ject,  to  sue  and  be  sued,  to  pfead  and  be  im- 
pleaded :  it  is  a  capadt  v  that  is  bom  with  him, 
and  belong  to  him  as  he  is  bora  in  Bagiand, 
or  as  he  IS  by  act  of  parbament  patiiniiiy.ed, 
and  made  a  subject ;  especially  in  the  case  of 
denization  it  comes  home  to  me  point.  Why 
should  not  a  Quo  Warranto  be  brought  agninst 
a  man,  to  know  by  whatwarrani  he  claims  to 
be  a  denizen,  and  in  that  respect  to  idead  and 
be  impleaded,  to  sue  and  be  sued  P  Tbew  are 
relative  capadties,  that  stick  and  adhere  to  the 
person ;  and  if  you  once  constitute  the  peraou, 
you  shall  ncTcr  say  he  shall  not  haTe  the  ied* 
dents  to  such  a  penon. 

This  case  indeed,  my  lord,  that  I  put  last,  is 
so  gross  a  thing,  that  it  was  never  drawn  ia 
question,  though  some  othecsha?e,  as  dignitiB^ 
lordships,  and  the  like ;  and  yet  no  Quo  War- 
ranto was  erer  brought,  or  can  lie  in  these 
casesi*  And  that  is  the  opinion  upon  that  great 
and  seleom  aigument  of  the  case  of  the  em  of 
Oxford,in  Mr.  Justice  Jones's  Reports;  where 
it  was  held,  that  an  earidom,  or  the  like,  is  a 
personal  dignity,  and  such  a  one  ia  in  the 
nature  of  a  pobuc  person,  and  by  nooieanacan 
part  with  or  surrender  that  capad^.  And  ao 
your  lordship  knows  it  was  adjudged  lately  in 
the  House  of  Lords  in  parliament,  open  the 
petition  of  the  knrd  Purbedt:  they  all  voted 
there,  that  peerage  could  not  be  detenotned, 
norswrendered;  no,although  there  was  a  fine 
levied,  and  all  the  instruments  of  law  thai 
could  be  contrived  to  annul  it;  and  I  cawMl 
see,  but  that  if  thiscapacitv  of  a  corporation  be 
liable  to  a  fbifeitore,  aU  otLeis  nmst  be  ao  too. 

There  is  one  capacity  indeed,  and  a  small 
one,  that  a  feme  covert  has  by  the  caatoai  sf 
London,  that  she  shaU  trade  vnthont  her  hus- 
band, as  sole  merchant,  and  be  sued  so,  and 
shall  sue  :  the  husband  indeed  is  named,  -but 
only  for  confermity;  the  action  is  againai 
her,  and  the  judgment  agamst  her  sevnally, 
and  the  debt  must  be  levied  of  her  estate ;  can 
it  be  diottght  that  a  Quo  Warranto  lies  for  such 
a  mere  capacity  ?  No  more  than  it  can  lie  te 
know,  by  what  warrant  such  an  one  deims  lo 
be  an  executor,  or  administralor,  or  an  over- 
seer of  a  win ;  and  yet  there  an  action  is 
brought  against  them  in  such  a  oapaci^,  and 
as  such  th^  sue  and  are  sued,  though  periiaps 
they  would  be  glad  to  be  lid  of  that  eapa- 
dty  too. 

My  k>Fd,  it  is  true  what  my  lord  Coke 
in  his  3  Inst.  664,  there  was  a  custom  lo 
tithes  of  marriage  goods  within  the  dominina 
of  Wales,  which  is  taken  away  by  a  statute  ; 
and  there  he  says,  if  a  custom,  that  was  onoe 
reasonable  and  tolerable,  ba«Nnegriev■ai^  and 
not  answmUe  to  the  rtaso^  whcraan  it  wai 


to  a  ferfeitare  of  their  bcang  a  4xnporatian,  tiiat 
were  very  strange ;  this  would  dissolve  and 
destroy  aU  the  c<dleges  in  the  universities,  and 
all  the  diarity  in  tlie  kingdom;  for  everv 
breach  of  such  condition  would  be  a  bieacfa 
of  trust. 

My  lord,  there  was  a  very  proper  time  when 
ibis  miglit  have  been  thought  of,  if  it  could 
h^ve  b^n  maintained  for  Ism',  and  that  was  in 
the  time  of  H.  8.  He  sent  out  Dr.  London  and 
others  with  a  commission  of  inquiry,  to  exa-. 
mine  into  all  the  miBdemeanors  of  the  monas- 
teries, convents,  and  colleges.  To  what  pur- 
pose was  all  this  done?  Could  he  not  nave 
oroiight  Quo  Warrantos  against  them  ?  He 
Deeded  not  have  hnnted  much  for  misdemean- 
ors and  oflfences ;  if  tliev  had  but  raised  51. 
nay,  for  ought  I  know,  if  they  had  but  raised 
Sd,  upon  a  market,  or  the  iiKe,  they  had  all 
been  dissolved  ;  and  it  was  so  much  the  worse 
in  this  case  then,  for  this  reason  :  in  those  re- 
gular, religious  houses  and  corporations,  the 
body  of  them  wai  dead,  and  the  abbot  or  head 
was  only  to  appear  tor  them,  and  plead  and 
defend  tor  them.  Therefore  it  is  said  in  the 
1  Inst.  lOSy  a.  that  in  a  Quo  Warranto  against 
an  abbot,  or  bishop,  or  a  prior,  for  franchises 
and  liberties,  if  tne  abbot  or  prior  disclaim 
atone,  this  sludl  bind  their  successors  ;  and  if  it 
were  possible  that  there  might  have  Jbeen  a  for- 
feiture^  yet  without  so  mudi  as  troubling  him- 
self to  assign  that  forfeiture,  he  might  have 
gone  that  way  by  Quo  Warranto  to  get  a  dis- 
daimer. 

And  it  is  very  wdl  known,  there  were 
men  put  in  those  houses  to  be  heads  of  them, 
on  nurpose  to  try  if  they  could  surrender  them : 
and  that  they  needed  not  to  have  done,  nor 
have  asked  the  consent  of  tiie  members  to 
have  surrendered;  for  they  needed  only  to 
have  brought  a  Quo  Warranto;  for  after  the 
renunciation  of  the  pope's  power  and  supre- 
macy, king  H.  8,  did  grant  his  Conge  d'esUre 
lo  choose  the  beads  of  tnose  corporations  ;  and 
when  they  were  oftee  there,  and  a  Quo  War- 
fanto  issued,  the  abbot  or  prior  might  say,  this 
eorporetion  is  but  a  liber^  or  a  franchise,  and 
I  am  the  king's  creature,  1  wiU  disdaim  the 
hberties,  and  there  is  an  end  of  the  franchise: 
but  this  was  not  thought  of  in  diebus  illit, 

I  think,  my  lord,  that  in  case  of  a  town  the 
law  is  dear  ;  though  I  shall  not  at  present 
much  contend  with  Mr.  Solicitor  upon  that 
point,  that  London  stands  upon  greater  and 
netter  circumstances  than  other  corporations 
and  towns.  It  is  all  one  as  to  the  roam  points, 
whether  it  do,  or  not ;  though  I  shall  say 
enough  as  to  the  particular  reason,  to  answer 
what  he  says  to  the  contrary,  by  and  by.  But 
yet  this  I  will  say,  a  corporation  in  a  town  is 
more  protected  in  law,  than  others  are :  for, 
says  my  lord  Coke,  if  a  town  or  borough  does 
decay,  yet  it  shall  remain  a  town  or  borough ; 
as  Is  plain  in  the  instance  of  ^e  buigesses  of 
Old  Sanim,  and  the  lika.  So  that  it  seems, 
that  though  the  death  of  the  abbot  and  his 
coorent  does  destroy  that  ooiporatwn,  yet  the 
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grounded,  yet  it  auinot  be  taken  wvray  but  by 
Act  of  parliameiit ;  for  an  inheritanoe  once 
fixed  cannot  be  taken  away  but  by  pariiameot 
If  this  be  so  of  a  little  custom  in  Wales,  liow 
much  more  is  it  so  of  this  great  ooqioration  of 
London,  and,  which  is  more  yet,  of  ail  the 
corporations  in  £ngland  P 

My  lord,  Mr.  I^idtor  was  pleased  to  say 
that  a  corporation  might  be  surrendered.  I 
must  confess,  1  should  not  willingly  have 
meddled  with  that  point  at  this  time ;  but 
shice  It  has  been  mentioned,  I  will  only  endea- 
vour to  say  so  much  as  may  answer  him  in 
what  he  intended  it  for,  as  a  ground  for  the 
better  uroring  the  point  of  forteitures.  I  be- 
lieve Mr.  Solicitor  (because  he  cited  no  autho- 
rity for  it)  might  rest  very  much  upon  the 
supposed  surrepders  in  the  time  of  Hen.  8, 
the  surrenders  that  were  made  of  the  monas- 
teries then ;  and  I  do  beliens  he  does  pre- 
sume, as  others  have  tlionght,  that  those  were 
surmiderB  of  their  corporations :  truly,  my 
lord,  1  beKeve  they  were  not;  and  to.  prove 
that  they,  were  not,  1  shall  rely  upon  the  dean 
and.chapter  of  Norwich's  Case^  3  Coke  7S, 
which  is  also  reported  in  2  Anderson  120,  and 
I  shall  at  the  same  time  mention  another  case, 
and  that  is  the  case  cited  before  of  Fulrher 
and  Haywood,  in  Jones  166,  and  in  Palmer 
491,  wher^  the  same  question  comes  to  be  de- 
bated. Whether  the  deaneir  and  chapter  of 
Norwich  was  given  up  and  destroyed  by  their 
sunrenderP 

My  lonl,  in  the  report  of  that  case  in  Palmer, 
I  will  first  remember  your  lordship  of  what  k 
said  by  Whitlock  in  his  argument  of  that  case  ; 
it  is  fol.  501,  df  that  book ;  there  Wbidock 
sitting  in  this  rery  Court,  says,  That  although 
the  king  can  create  and  grant  a  corporation, 
yet  h^  cannot  dissolve  a  corporation  ;  and  a 
dean  and  chapter  being  a  settled  corporation, 
by  their  own  act  cannot  dissolve » themselves  ; 
being*  once  a  settled  corportttton  cannot  be 
felo  de  te.  But  I  say  fmther,  thoscf  acts  of 
parliament  made  in  H.  8's  time  (they  are  all 
m  your  lordship's  memory)  that  of  27  H.  8, 
gave  all  tho  monasteri^  under  300/.  a  year 
to  the  king;  that  of  the  SO  H.  8,  cap.  IS, 
recites,  that  several  other  monasteries  had  been 
granted,  snnendered,  and  forfeited  to  the  kin^ ; 
and  it  .uiys,  that  the  king  shall  have  them,  Sec. 
I  do  allow  there  are  the  words  surrendered  and 
forfeit^,  and  I  mention  them  on  purpose  to  an- 
swer them ;  and  this  is  ihe  answer  I  give  them. 

PiitJt,  For  the  word  Surrender.  When  the 
monasteiies  were  surrendered,  that  was  only  a 
grant  of  the  lands,  and  nothing  else ;  the  word 
Monastery  can  cany  nothiop'  else  in  it.  And  so 
is  Wortly  and  Adam's  case  m  Plowden's  Com. 
194.  where  there  is  a  great  cKscourse  of  the 
•urrenders  of  the  monasteries,  and  the  acts  of 
parliament  about  them,  and  whet* ensued  upon 
them ;  but  in  all  that  book  it  was  not  by  any 
means  adnutt^,  that  the  corporation,  or  any  of 
that,  was*bjr  these  snrrend^rs  iMssoived.  And, 
my  lord,  as  to  the  word  Surrender,  it  la  fhlly 
^MifiWdbytlieimdt  « lauii'Vid  tttemcDti.' 


Secondly,  as  to  the  word  » forfeited,'  my 
answer  is  tius :  the  corporation  is  not  named  ia 
the  surrender,  and  therefore  cannot  be  presumed 
to  be  intended  to  be  surrendered ;  and  then 
there  are  other  thin<j;s,  as  leets,  liberties,  anti 
franchises,  which  are  named,  and  are  capable 
of  being  foribited,  and  so  the  word  forfeited 
may  be  applied  to  them,  and  verr  properly  ; 
lor  they  are  liable  to  a  forfeiture,  but  the  word 
corporation  is  not  at  all  mentioned. 

But  lor  another  understanding  of  the  word 
forfeited,  I  desire  your  lordship  would  give 
me  leave  to  cite  a  case  in  the  Sd  Part  of  Roll's 
Reports,  fbl .  101.  (\vhich  is  called  the  Continua- 
tion of  bis  Reports)  and  it  agreeth  exactly  with 
the  history  of  those  times :  there  were  some 
Abbots,  as  the  abbot  of  Glastenbury,  the  abbot 
of  Reading,  and  the  abbot  of  Colchester,  that 
were  stiff  men,  and  would  not  surrender ;  there- 
upon the  king  sets  them  indicted  of  treason 
(tne  story  is  well  known  how  he  handled  those 
men)  and  thereupon  they  did  graft  a  kind  of  opi- 
nion, that  their  land  was  forfeited  by  this  means  ; 
.for  a  small  pretence  would  serve  ^en  to  put 
people  into  an  act  of  paHiament  of  attainder'; 
«nd  he  tells  you,  that  was  the  reason  why  they 
put  the  word  forfeited  into  the  act  of  parlia- 
ment; and  then  disbottom  themselves  upoa 
the  statute  36  H.  8,  oap.  13,  that  statute  that 
gives  to  the  kmf  any  estate  of  inheritance, 
whereof  any  one  is  seized  that  commits  treason. 
Though  1  ,do  not  by  any  means  allow  it  to  be 
law,  3iat  those  clergymen  by  their  own  acts 
could  forfeit  so  much  as  the  lands  of  their  cor- 
.ration ;  but  it  was  taken  for  a  pretence,  and  so 
they  put  in  the  word  forfeited. 

Besides  another  thing  is  thi^,  the  same  statute 
says,  The  Idn^.  shidl  have  and  enjoy  the  things 
there  ffiven  hun,  in  the  same  manner  as  tb^* 
the  abbots,  {iriors.  Sec.  should  have  enjoyed 
them.  Now  if  the  king  shall  enjoy  all  as  they 
did>  and  in  the  sa^ne  manner,  what  then  must 
be  ea^oy  ?  it  may  well  extend  to  lands,  to  leets, 
and*  to  markets,  and  particular  franchises  ;-  all 
those  things  the  king  may  have :  but  shall  the 
kinff  have  their  very  corporate  capacity  ?  Shall 
the  Kin^  have  and  enjoy  the  liberty  of  suing, 
and  bemg  sued,  by  the  name  of^the  ablwt 
and  prior,  or  the  like  ?  That  office,  sure,  he  . 
cannot  execute ;  it  is  inconsistent  with  sense 
or  reason  to  say,  that  he  shall  have  it,  or  can  . 
have  it.  And  in  these  statutes  they  did  doubtless 
accumulate  words  to  make  them  look  bigger,  . 
because  they  were  to  make  a  great  present  to 
H.  8,  by  these  means. 

Then  comes  S9  H.  8,  cap.  24,  that  relates 
to  the  ooqioration  of  the  knights  of  St.  John  at 
Jerusalem ;  and  it  seems  by  the  penning  of 
that  statute,  that  this  very  question  bad  been 
taken  notice  of  since  the  tmie  of  the  making  of 
the  last  statute  in  30 ;  for  there  it  is  dedaured. 
That  that  corporetion  of  St.  John  at  Jerusalem 
shall  be  dissolved,  aad  that  the  king  shall  have 
.  their  lands.  So'  that  their  taking  notice,  and  pro- 
vidiiw^  directly  to  dissolve  it,  shews,  that  tbcj 
had  by  that  time  considered,  that  neither  the 
suReadar  of  their  lands,  nar  the  veatiog  of 


them  in  the  kin^;  had  done  any  thing  to  the  /  there  in  that  hook ;  and  so  it  is  of  litHe  autbo- 


i^rporatioD,  save  only  they  had  deserted  their 
faou$e,  and  fancied  themselves  dissolved,  be- 
cause they  were  tamed  out  of  their  posses- 
sions. 

Mv  lord,  in  the  great  case  of  Haywood  and 
Fulcner,  it  is  again  and  again  said  there,  that 
the  surrender  of  the  dean  and  chapter,  (where 
they  surrendered  all  their  church,  and  all  their 
franchises  and  hereditaments^  was  no  surrender 
of  the  corporation,  no,  thougnthe  king  did  take 
h  to  be  a  surrender,  for  he  accepted  it  as  a 
surrender  and  granted  them  a  new  incor- 
poration ot  the  same  name^  only  adding,  *  Ex 
^fundatione  regis  Edwardi  Sexti.'  So  that 
he  did  take  it  to  be  a  good  surrender,  but  it  was 
adjudged  that  it  was  not  a  good  one ;  and  so 
it  IS  held  in  3  Coke  73.  And  so  says  the  dean 
of  Wells's  case  in  Dyer  273.  the  surrender  is, 

•  Diaconatus  Ecclesiee  Cathclralis  de  Wells :' 
one  would  think  it  impossible  to  have  surren- 
dered any  thing  by  a  stronger  word ;  but  yet 
there  they  say,  it  is  not  good  without  an  act  of 
parliament. 

And  whereas  it  hath  becfti  sometimes  said,  as 
it  is  there,  they  were  dissolved,  and  they  have 
|)een  dissolved  by  the  surrenders,  and  the  like ; 
there  is  a  very  good  answer  given  to  all  that 
discourse  in  Palmer  495,  where  it  is  said,  when 
they  speak  of  a  dissohition  by  surrender,  it  is  a 
relation  of  fuct  only,  and  not  of  law;  that  is, 
Chey  were  dissolved  in  fact,  so  as  they  did  de- 
^iert  their  house,  and  did  demean  themselves  as 
if  they  were  discorporated,  but  they  were  not  so 
In  law ;  for  th^y  fancied  a  corporatiQn  could 
not  be  without  lands,  and  so,  when  their  lands 
«n4  church 'were'  given  «n,  they  thought  all 
was  gone  and  dissolved  :  tor  (said  they)  a  dean 
and  chapter  roust  be  a  d«ui  and  a  chapter 
of  some  plnDe,  and  when  die  land  is  eone, 
how  can  they  be  said  to  be  of  such  a  phcef 
(Co,  said  tfie  judges  there,  that  is  bo  rea- 
son at  all ;  for  the  corporation  was  before 
tfaey  had  any  lands ;  and  if  those  lands  were 
all  evicted,  or  they  all  disseised  of  them,  yet 
they  are  a  corporation  still.  And  in  RoH*s 
Abr.  2.  part  185.  it  is  said,  the  afabi^  came  to 
tfie  king  by  the  statutes  of  dissolution ;  so  that 
they  had  no  opinion  that  the  surrender  did 
carry  even  their  lands,  though  I  do  admit  they 
did  carry  their  lands ;  but  I  may  say  they  oould 
carry  no  more,  they  oould  not  cany  then-  being 
of  the  corporation. 

There  isa  case  in  Dyer  282,  and  it  is  the 
only  case  that  seems  against  us  in  this  point ; 
there  were  two  deans  and  chapten  of  St.  Pa- 
trick and  Christ  Churehin  Dublin,  in  Ireland ; 
and  these  both,  and  not  one  of  them,  wereto- 
^er  one  chapter  of  the  archbishop  ofDuUin, 
time  out  of  inind,  and  one  of  these  surrendered 
and  then  their  honse  was  used  fpr  a  place  for 
the  courts  of  iustice,  aad  continued  so ;  andthen 

•  lea§e  is  made  by  the  bishop,  and  that  confirmed 
by  the  only  remaining  dean  and  chapter,  which 
was  that  of  Christ  Chnrcfa :  and  wH^er  that 
j«Me  was  good  or  no  was  the  question,  and 
^ulythatw%Btb»onlj[qiMiCMa  thati^iyade 


rity  as  to  any  thin^  else ;  but  it  is  true,  that 
that  book  does  say  m  the  end  of  the  case,  that 
the  lease  was  held  good,  ^  quia  corporatio  ec 
*•  capitulum  sancti  Patricii  pnedicti  ferut  per  do- 
^  num  et  sursom  redditionem  decani  et  capituU 
'  praedicti  legitime  dissolutnm  et  detenmmatum.* 
Mv  lord,  to  that  I  answer : 

Virst,  There  was  no  occasion  for  this  reason, 
because  it  did  digress  from  the  main  point  ia 
the  case,  as  it  is  truly  observed  in  Palmer,  foL 
502,  next. 

Secondly,  It  was  a  private  extnyiidicial  opi- 
nion; it  was  the  opinion  of  but  five  judges, 
and  for  ought  appears  seven  mi^t  be  of  ano- 
ther o|iiaion,  ana  yet  the  case  waasent  tor 
the  opinion  of  all  the  judges  here,  because  the 
lawyers  in  Ireland,  it  seems,  did  make  a  great 
doubt  of  it.  And  it  was  also  an  opinion  and 
judgment  of  the  flkvourable  side,  for  it  was  to 
confirm  a  predecessor's  lease.     But, 

Thirdly,  Certaioly,  my  lord,  the  case  is  mis- 
taken, for  the  surrender  could  not  be  good 
without  the  consent  of  the  bishop,  whidi  is  also 
added  in  the  end  of  the  case  there :  he  is  the 
patron,  and  must  necessarily  confirm  their  ads 
to  make  them  valid,  especially  thcn^  bei^g  in- 
stituted, and  given  to  him  for  nis  a«lvioe  in  the 
j^ovemment  of  the  church,  and  the  di^osal  <^ 
It's  hmds. 

Fourthly,  my  ferd,  I  have  this  further  aa* 
Bwer  to  give  H,  that  my  lord  Coke  says  in  ] 
Leon.  234.  (and  it  is  not  denied)  that  ^iasttr* 
render  was  by  act  of  narliamwt,  or  else  it  had 
not  been  good.    And  oeyond  that. 

Fifthly,  I  have  by  me  a  manuaeript  of  my 
lord  Dyer's  Reports,  the  most  anthootic  one, 
which  was  m  J  lord  Coke's,  and  has  hia  own  band 
to  it  in  sundry  plaoes ;  and  by  that  he  dMi 
oflm  correct  the  prints  of  Dyer,  and  so  ako 
he  night  have  done  in  this  case;  forthereaiso 
these  liBtin  words  are  left  oat,  there  is  not  oos 
of  them,  nor  any  space  left  to  put  theasi  in,  nor 
any  bint  for  their  being  rased  out,  it  is  as  ad- 
dition of  the  pobUsher,  and  printed  in  another 
ktter  than  the  rtst  of  the  case  is  ;  it  is  not  in 
that  book,  \rhich  I  take  to  he  the  truest  original 
of  Dyer :  BesideB,  my  lord  Coke's  anawer,  that 
it  was  hv  act  of  parliament,  makes  anendof  all. 
And  truly,  my  lord,  that  the  determiimtiwi  of 
such  things  should  be  by  act  of  parMament  I 
shall  cite  yon  one  authority,  and  I  borrow  •  it 
from  Mr.  Solicitor,  wKo  has  mentioned  it  be» 
fore  ;  it  is  Rot.  Far.  8  R.  S,  num.  11,  and  it  ii 
taken  notice  of  by  nnr  lord  Coke,  whootes  it 
in  his  4  Inst  838.  To  which  J  add  abo,  thai 
the  liberties  were  seised,  and  the  case  deter- 
mined in  parliament :  There  the  case  was  this, 
the  mayor,  baiHft|,  and  commonalty  of  CTam^ 
bridge,  had  committed  a  notorioas  uDBsarand 
tumult';  ^ey  had  assaulted  tho-^ml^ea  of 
the  university,  they  had  imprisoned  the  viofe- 
chancellor,  and  som^of  the  adiolan  they  Imd 
extorted  from  them  two  releases,  and  a  bond  of 
3,000/. ;  and  after  all  this  great  uproar  and 
tumult  a  writ  went  out,  but  whence  ?  From 
thepariianentiaiultberf  Uusy  are 
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to  appear,  and  there  they  lire  to  shew  cause 
why  the  liberties  should  not  be  seized,  as  for- 
feited ;  and  there  upon  full  bearinfif  it  was  ad- 
judged by  the  king,  with  the  full  consent  of  the 
Lonls  and  Commons  in  parliament,  that  the 
liberties  should  be  seised  as  forfeited  :  All  this 
is  taken  notice  of  by  my  lord  Coke.  But  yet, 
as  if  he  thought  it  not  enough  to  have  said  all 
this  in  the  body  bf  tlie  book,  he  puts  down  in 
the  margin  of  that  book  these  words,  Nota,  It 
was  done  by  act  of  parliament.  And  that  it 
was  taken,  that  a  corporation  cannot  be  dis- 
solved but  by  parliament,  I  sb^il  cite  your 
lordshio  Davis's  Reports,  foL  1,  b.  where  he 
says,  tbat  neither  by  the  surrenders,  nor  by  the 
acts  of  parliament  that  gave  their  possessions 
to  the  crown,  werethose  corporations  dissolved ; 
file  surrenders  did  not  do  it,  and  the  acts  of  par- 
liament did  not  intend  it. 

But,  ray  lord,  I  shall  dismiss  this  point,  for 
indeed  it  will  not  conduce  to  the  question,  which 
is  not.  Whether  a  corporation  be  surrender- 
able,  or  no  ?  but,  VVh^er  it  be  forfeitable  ? 

Now  there  are  many  things  that  are  re- 
nounceable,  that  yet  are  not  fbrieitable ;  an  an- 
niuty  'pro  consUio  impenso  et  impendendo' 
may  be  suirendered,  and  so  is  Empson's  case  in 
Dyer,  fol.  3,  but  it  cannot  be  forfeitetl  ibr  trea- 
son, it  is  a  thin^  that  adheres  to  tlie  person, 
and  there  is  a  privity  in  it  that  makes  it  not  for- 
feitable; so  a  guardianship  in  soccagc,  aman 
may  renounce  it  as  well  as  he  may  executorship, 
they  are  neither  of  them  forfeitable ;  and  so 
is  the  trust  of  a  freehokl,  and  several  other 
like  things. 

My  lord,  as  to  what  Mr.  Solicitor  has  said, 
That  a  corporation  may  be  seized,  and  there- 
fore it  may  be  Ibrleited ;  I  think  certainly  that 
is  no  good  conclusion  at  all.  Those,  words  of 
seizures,  and  liberties,  and  seizing  into  the 
king's  hands,  he  has  with  great  learning  col- 
lected a  great  many  records  about  them,  and 
they  make  a  great  sound  at  first,  but  when 
ihey  are  narrowly  hx^bed  into,  thev  make  no- 
thing of  argument  at  all;  they  nave  slept  a 
long  time,  uid  are  but  imperfectly  remember- 
ed ;  they  may  serve  to  amuse  people,  but 
•when  they  are  considered  they  will  signify 
rerylitUe.  Vet.  Nat.  Br.  fol.  161.  He  dis- 
tinguishes there,  and  evexy  body  must,  between 
ftbe  causes  of  the  seizure  of  a  iranchise  into 
•tlie  kiug's  hands,  and  the  causes  of  a  ibr- 
f^ture ;  and  there  he  sets  down  several  things, 
and  then  adds  <  stude  differentiam  istorum :' 
Vo  that  there  is  a  difiereaoe,  and  that  difference 
•ug^t  well  to  be  advised  upon.  In  2  £dw.  3, 
£8  and  29,  Scrope  gives  the  rule,  says  he,  in 
fiome  case*  a  franchise  ought  to  be  taken  into 
llie  king's  hands,  and  in  sdine  cases  it  ought  to 
be  seizra  till  a'  fine  he  made  to  the  king  ;  and 
in  some  cases  it  ought  to  be  fore-fudged  ;  and 
ao  he  makes  three  mstinctions.  Now,  my  lord, 
this  will  answer  (as  I  shall  observe  by  and  by) 
all  tbat  Mr.  Soboi|or  has  produced  about 
aozurea,  enther  by  act  of  paclnment,  or  for  a 
fine,  or  fiir  a  distress  for  want  of  an  appearance. 
If  »  ml  AQtilBt  tbgre  gpen  om.aGnoidCfipey 


and  there  the  lands  shall  be  seised  into  tha 
kind's  hands,  and'that  look  big  upon  record  ; 
but  if  you  come  to  know  the  meaning  of  it, 
it  b  only  that  the  sheriffs  should  return  issues 
upon  it,  and  that  is  a  very  little  thing ;  the  king 
has  uo  pretence  to  the  title  of  tlie  land,  nor  is 
the  suit  his  suit,  but  the  party's  :  80  the  seizing 
of  a  bishop's  temporalities,  and   the  lands  of 

Eriors,  aliens,  and  the  like.  But  words  must 
ave  a  reasonable  aud  legal  construction ;  aa 
when  a  statute  is  made,  that  if  a  man  does  so 
and  so  his  body  shall  be  at  the  king's  will,  and 
he  shall  do  with  him  at  his  pleasure,  as  in  the 
statute  of  maintenance,  and  the  statute  against 
.the  transporting  of  monev,  that  is  nothing 
but  that  he  shall  forfeit  the  use  of  his  body»  . 
and  shall  be  imprisoned  for  the  offences. 

All  this  I  shew,  to  distinguish  about  this 
word  seisure,  and  by  that  distmction  to  answer 
the  weight  of  all  the  records  that  Mr.  Solicitor.  , 
has  cited.    Those  seisures  that  were  of  any 
towns,  I  say,  they  were  only  till  they  had 
made  a  fine  to  the  king ;  and  when  the  king 
had  so  seised  them,  what  did  he  do?  He  put 
in  a  Custos  iijion  them,  which  was  to  keep 
them  in  good  order;  he  put  them  into  a  saTe 
hand,  but  it  was  never  intended  to  suspend  or 
destroy  the  corporation :  For  the  corporation 
went  on  as  it  did  before,  it  might  sue  as  it  did 
before,  and  was  as  liable  to  be  sued  as  before ; 
it  was  to  put  a  guard  upon  them,  not  for  their 
destruction,  but  for  their  preservation  ;  to^uell 
insurrection,  to  keep  peace  and  good  order 
among  them ;  the  seisure  of  the  Hberties  wa* 
not  a  seising  of  the  corporation,  because  a  cor- 
poration is  not  a  liberty,  it  cannot  he  seised  ; 
for  the  king'  cannot  exercise  the  liberty  of  m 
corporation ;  the  king  may  seise  the  mayoralty^ 
and  the  king  may  put  in  such  a  deputy«  that 
may  be  a  Custos,  he^nay  seise  the  sheriffalty, 
he  may  seise  a  leet,  or  a  market,  or  he  may 
receive  the  profits  of  them,  and  execute  by 
deputy  the  purport  of  them :  but  what  can  ,he 
do  when  he  has  seised  the  corporation  P  Can 
be  himself  be  the  mayor,  commonalty,  and 
citizens  of  the  city  of  London.?  or  can  he  put 
in  any  one  to  be  such  corporation  P  It  is  not 
a  Uiing  manurable,  it  is  not  a  thing  seuable, 
nor  ever  was  seised ;  for  the  king  can  neise  no- 
thing, but  what  he  can  liave  aud  use  when  he 
has  seised  it.  And  tlierefore  all  those  Custodes 
that  were  put  into  London,  upon  the  seising  of 
the  liberties,  were  only  in  the  nature  of  the 
lord  lieutenants,  tliat  were  to  keep  order  in  the 
city,  and  prevent  breaches  of  the  peace ;  but 
still  the  customs,  the  courts  and  the  usages 
of  the  city  went  on  as  they  did  before ;  1  cite 
not  any  record  indeed  for  it,  because  there  is 
no  iieed,  it  is  so  well  known ;  but  if  there  be 
any  doubt  of  it,  we  will  make  it  appear,  th^ 
during  all  those  times  Mr.  SoUcitor  speaks  o^ 
who  has  cited  a  great  many  records,  and  if 
he  can  find  as  many  more,  yet  still  all  along 
the  city  was  in  statu  guoy  as  to  their  being  a 
.corporation ;  they  did ^sue  and  were  sued,  and 
they  did  all  manner  of  acts  as  a  corporation* 
which  sbewii^  tb4  U  was  not  so  lyucb  ai 
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flbspended,  morh  lew  forfeited.  Tliis  b  with- 
out eontraHicti<.'a  very  jilain,  during*  all  the 
time  of  those  s^-v-ntres.  It'  it  had  been  forfeited 
at  all,  it  T/iusi  In^e  been  extinct;  and  if  then? 
eo^id  have  \yetm  a  jii'lirmeni  ci^en  ajjainst  it, 
it  could  urn  huve  been  ttiken  into  the  king*s 
kands,  but  it  mu^t  hitvc  been  an  ouster  of  the 
iibertien. 

In  Velv Prion  there  is  a  case  of  the  kin^* 
against  Siavcrton,  a  Quo  Warranlb  is  brou^iit 
aif  liuM  Sta»cnon  tor  ke^pina;'  a  court  leet,  and 
a  c«»urt  iiaroti,  within  the  hundred  and  manor 
of  Wartiild  ;  the  defendant  disclaims  the  court 
leet ;  as  to  the  court  baron,  tlie  great  doubt  is 
whether  a  Quo  Warfsnto  can  be  broti<^t  for  it, 
it  oppearin^  that  he  had  a  manor;  for  that  is 
inseparable  to  a  nuinar.  For  he  that  has  the 
demesnes  and  copyholds,  nmst  call  his  tenants 
togpether  to  do  suit  and  service ;  and  H  is  agreed 
indeed  a  Quo  Warranto  trill  lie.  But  Fleming, 
<!luef  justice,  and  Fenner  doubted  of  it.  And 
in  that  case  ind^pnent  must  be,  that  he  shall  he 
ousted  of  the  liberty,  and  not  that  it  shall  be 
•eised ;  for  the  king  cannot  u!«  it,  and  therefore 
ft  is  impossible,  that  it  should  be  taken  into  his 
liaads :  and  so  it  is,  as  I  said,  of  a  bishop's 
temponlitics,  and  the  lands  of  priors,  aliens, 
and  the  like;  it  is  a  mere  personality,  and 
cannot  be  seised. 

Bat  Mr.  Holicttor  says  a  corporation  can 
OHDmita  crime:  tnilyl  do  very  much  ques- 
tion that,  nay,  1  shall  deny  it  by  and  by :  but 
if  they  do  commit  a  crim'ie,  the  punishment 
ntist  be  by  other  means  than  a  forfeiture;  and 
h  will  cite  yoar  lordship  a  parallel  case :  For  as 
1  said  before,  a  corporation  is  an  ability  or  ca- 
ftMty  like  that  of  a  denizen,  and  so  can  no 
iiMre  be  forfeited  than  a  denizenship  can. 
There  is  Verseline  Manning's  Case  in  Lane's 
Ilepotts,  58,  and  the  same  Case  is  in  Rolls, 
1.  Abr.  195,  in  an  office  of  intrusion,  it  is  there 
iUind,  that  Veraeline  Manning  was  a  denizen  by 
kttei*  patents,  and  ta  the  letters  patents  there 
waaa  clause,  as  is  usual  in  patents  of  deniza* 
<Soir  pix»viao,  that  Veraeline  Manning  the  deni- 
zen' should  do  liege  homage,  and  that  he  shooM 
be  obedient  and  obaerre  the  Jaws  of  this  realm. 
The  office  finds  that  he  nerer  did  homage,  nor 
waa  obedient  to  all  the  lawa  of  the  realm;  and 
it  was  nrged  that  eonseqnently  he  had  lost  his 
teiieatSon»  for  braach  of  the  eonditwn.  No, 
fliyi  the  court  there,  by  uo  means,  this  most 
haye  a  reaaonahle  construction,  not  to  take 
anray  his  oapad^  of  being  U9ed  as  a  aabfect, 
md  so  aoing  and  being  sued;  hot  the  proriso 
la  to  be  interpreted  thus,  for  Us  uon-obedience 
of  the  lair  he  shall  fbrfint  the  penalties  ap- 
pMni^  by  the  law :  8o,  I  say,  a  corporation, 
if  tbey  do  offimd  the  laws,  shall  forfeit  and  :in- 
dettfo-  the  penalties  appointed  by  the  law,  bat 
not  oe  dfiseorporated,  any  more  than  a  denizen 
tf&dBiiizened. 

My  lord,  the  next  point  that  I  ^o  ufMni  is, 
fVliAt:  I  at  first  mentioned,  and  that  is  this,  that 
lllki  Quo  Warranto  is  not  well  brongh^  and 
IbaTO  can  ha  no  judgment  given  against  tis 
tfoaUSf  if  w«ilioid<f  admit  (whtdi  1  do  not) 


that  a  curp«>raiton  is  fbrfataUe;  or  if  I  should 
grant  f^vhich  I  do  not  neither,  but  dnil  come 
to  that  atiemards) that  the  particalars  aangned 
are  causes  of  a  fbrfeiture- 

Now  this  Quo  Warranto  is  bnmgfat  against 
the  mayor,  coium^^pTialty,  and  citizens,  of  the 
citj'  of  London,  that  is  to  say,  against  the  cor- 
poration (for  that  is  the  corporate  name,  and 
no  man  9firp  Is  so  vain  as  to  think  that  can  be 
tlie  christian  name  or  snmame  of  any  natural 
person)  theitl«>re  I  s^syit  is  brought  against 
us  as  a  oorporalion,  and  charges  os,  tbt  we 
ba%-e  usurped  the  liberty  of  bei^  a  corporatiott, 
under  such  a  name,  for  a  mon£  before  the  in- 
formation brought.  Now,  my  lonl,  I  say  this 
is  impossible,  and  this  is  repngnant ;  for  the 
question  is  hm,  whether  we  are  a  corporation, 
and  that  is  aliberty  to  be  plaintiff' and  defend- 
ant ?  And  then  comes  Mr.  Attorney,  and  ad- 
mits us  to  be  defendants ;  for  he  sues  liy  that 
name,  and  yet  the  very  qnestion  that  be  does 
bring  us  todispute  on.*is,  whether  we  are  ca- 
pable of  bein^  defimdants,  or  no ;  Tliat  is  just 
as  if  he  shoidd  hare  said,  I  hare  brov^t  you 
into  court,  and  yon  most  be  defimdants,  oreLse 
I  have  brooght  you  here  for  nodiini^ ;  for  their 
is  no  cause  depending  widioat  parties,  phioti/T 
and  defendant ;  and  then  I  will  asaigii  for  the 
came  of  my  soit,  that  yon  are  no  defendants ; 
nor  is  it  poasilile  for  you  to  be  defiendants. 

My  lord,  this  ts^  plain  reason ;  hot  1  shall 
strengthen  it  with  great  authority,  and  that  is 
the  case  npon  a  writ  of  error/  out  of  Ireland, 
ta  reverae  a  judgment  given  in  a  Quo  Warranto 
against  the  corporation  of  DobOn :  It  is  ro 
P^mer  the  first  case,  and  4  RoUs,  fbl.  113  and 
125.     A  Quo  Warranto  is  broaght  against 
Cnsack,  and  odier  aldennen  of  Dublin,  who 
pretended  to  have  pririleges,  and    a   goihl, 
and  to  be  a  corporation,  aikl  this  I  presume  is 
for  tfieir  being  a  corporation ;  for  tfiere  is  a 
*•  Curia  advisare  mlf  as  to  tiie  corpoiatioo,  and 
so  if  ia  not  pot  in  the  case,  bat  it  is  also  brought 
for  several  liberties  that  they  did  pretend  to 
claim;  aa  that  they  only,  and  none  ocfacn, 
should  sell  and  boy  all  merchandizes,  and  no* 
body  shonld  boy  of  another,  or  sell  to  another, 
hot  to  them ;  that  all  merchandizes  sboold  be 
brought  to  their  common-hall,  &c.  Now,  as  ta 
these  liberties,  they  are  forjudged,  that  the 
liberties  shonld  be  seiscSd,  and  they  onated ;  as 
to  their  being  a  corporation,  *  Curia  advisare 
'  vuh;'  80  the  case  is  in  Palmer:  bttt  in  the 
other  book  in  3  Rolb,  115,  it  is  agreed,  if  a 
Quo  Warranto  be  brooght  to  disaolre  the  bong 
of  a  corpontioni  i#  ought  to  be  brooght  against 
particttjar  peraon^ ;  for  the  writ  snppoaea,  that 
they  are  not  a  corporation ;  and  it » to  frlsily 
the  snpposal  of  the  vTrit  to  name  tSiem  aa  a 
corporation.    Now  here  this  writ,  itsnppoaea 
them  to  be  a  corporation,  or  else  they  could 
not  be  defendants ;  and  then  it  comes  and  fUai* 
fies  that  snpposal,  by  asMHgning  that  diey  ar& 
no  corporation,  nor  ever  were,  or  if  thoy  had 
b^,  they  had  forfeited  it;  andfloallthefiNiii<i> 
datfion  that  this  writ  sthnds  apod  is  deMfoyad. 

Ift'diis^aie^  Gonck  I  «tti 
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wUk  a  report  of  it  in  my  Lord  Chief  Justice 
Hales's  Book ;  a  report  of  yery  gpreat  authority 
with  all  men  of  our  profession :  And  there  he 
says  expressly.  If  a  Quo  Warranto  be  brought 
lor  the  usurping  a  corporation,  it  must  be 
brought  against  particular  persohs,  because  it 
foes  in  d^ffirmanoe  of  the  corporation ;  and 
judgment  shall  be  given,  that  tney  be  ousted 
of  the  corporation ;  but  if  it  be  ibr  liberties 
claimed  by  a  corporation,  then  it  must  be 
iN'Ought  against  them  as  a  corporation* 

Lmrd  Chief  Justice.  What  ibUo  is  it  in  my 
lord  Hales's  book,  Mr.  Recorder. 

Mr.  Recorder.    It  is  my  lord  Hales's  Com- 
mon-place Book,  which  is  in  Lincoln's- Inn 
library,  fol.  168.  placito  7,  and  this  is  our  case 
directly.    If  you  go  about  to  say,  our  corpo* 
ration  is  forfeited,  or  must  be  dissolved ,  nay 
more,  (as  you  say  here)  we  never  bave  been  a 
corporation ;  or  by  forfeiture  our  corporation  is 
lost  long  ago,  then  there  is  nothing  can  come 
before  the  court  properly,  but  thatJ.  S*  and  J. 
N.  particular  persons,  have  usurped  to  be  a 
corporation,  when  they  ane  none.    This  infor- 
mation is  brought  in  diiiaffiniiauce  of  their  being 
a  corporation ;  and  therefore  there  must  be  set 
up  somebody  capable  of  being  a  defendant  in 
such  a  suit ;  and  who  can  that  be  but  particu- 
lar persons,  ivhich  ought  to  have  been  named, 
as  they  are  in  that  case  of  Cusack  ?    For  as 
jud^piient  of  ouster  of  particular  liberties  given 
agauust  particular  persons,  wiU  not  hind  the 
body  of  tne  corporation ;  so  the  judgment,  that 
they  are  not  a  corporation,  will  not  be  good,  un» 
less  it  be  given  against  those  particular  persons 
that  usurp  the  corporation.    And  I  do  say  fur- 
ther, that  individual  freemen  of  London  cannot 
possibly  be  bound  by  this  judgment :  For  they 
are  not  here  before  you,  nor  were  they  ever 
so ;  for  it  is  the  corporation  here  that  is  made 
the  defendant    And  I  do  not  now  consider  the 
number  that  make   up  that  'body  (London's 
being  so  populous  dotn  not  alter  the  case;) 
for  me  case  is  tiie  same,  if  it  were  the  corpo- 
ration of  Queenborough,  or  any  other  petty 
corporation.    Suppose  twenty  men  b&  a  corpo* 
ration,  or  pretended  to  be  a  corporation,  and  you 
come  to  enquire  by  what  piurticular  means  these 
twenty  men  pretended  to  be  a  corporation,  or, 
as  the  words  of  this  Quo  Warranto  are,  usurped 
to  be  a  corporation ;  'you  must  not  say  that 
they  are  one,  and  then  say,  that  they  usurped 
it ;  for  *tis  not  the  corporation  that  usurps  to  be 
a  corporation,  that  is  impossible ;  but  it  is  the 
particular  persons  that  usurp  to  be  a  corpora- 
tion, when  ind^  they  are  not  one.  .  A  corpot 
ration  may  usurp  a  market,  they  may  usurp  a 
leet,  but  they  cannot  usurp  themselves.    In 
Townsend's  Iwok  of  printei(Preoedents  (which 
is  a  laborious  thincv  and  whereiu  he  has  col- 
lected all  the  precedents  he  could  meet  with  of 
Quo  Warraotoe)  there  is  but  one  in  all  the  col- 
lection, Ihat  was  brom^t  against  any  persons 
vpop  the  aoore  of  being  a  corporation  i    And 
wbat  is  that?    How  was  it  brought?    Not 
ilgainsl  a  corporation  that  was,  but  against  a 
sorfonAou.  ml  nerer  ww,  ^U  ia  to  bay,  a 


parcel  of  people,  that  took  ujpon  themselves*  to 
be  a  corporation,  when  they  were  not;  and 
that  is  the  same  single  precedent  in  Coke's  ' 
En^es  527,  tit  Quo  Warranto.  The  king 
against  Helden,  and  other  burgesses  of  Helma« 
ley,  for  usurping  to  be  a  corporation  by  the  name 
of  the  burgesses  of  Helmsley.  And  how  does 
the  Attorney  General  there  bring  the  writ  P  He 
brings  it  against  particular  persons.  My  lord 
Hobart,  who  was  then  Attorney  General,  never 
thought  he  could  have  maintained  his  Quo 
Warranto,  or  expected  judgment  against  them» 
if  he  had  brought  it  against  the  burgesses  of 
Helmsley  generally,  and  then  bave  said,  that 
there  were  no  corporation :  but  he  brings  it 
against  these  particular  persons,  and  there- 
upon they  come  in  and  disclaim  their  being 
such  a  corporation,  and  the  having  the  other 
hbcrties ;  and  the  judgment  is,  That  of  tiiose 
Uberties  those  pai-ticular  people  should  be 
ousted,  and  should  not  intermeddle  with  them. 

Now,  my  lord,  what  judgment  can  be  given 
in  this  case,  that  the  mayor,  commonalty,  and 
citizens,  shall  not  intermeddle  with  the  being  of 
mayor,  commonalty,  aqd  citizens?  'Tis  a 
very  reasonable  judgment,  that  Helden  and 
those  particular  persons  should  not  it\termeddle 
with  such  a  liberty,  or  be  in  such  a  corpora* 
tion  ;  but  if  such  a  judgment  be  given  against 
the  city  here,  that  would  be  as  much  as  to  say. 
That  you  have  never  been  what  you  are,  or 
you  shall  never  be  what  you  are,  that  is  the 
£nglish  of  it. 

And,  my  lord,  I  am  sure,  as  there  never  was 
but  one  Quo  Warranto,  that  we  can  find  «iy 
printed  precedent  of  against  the  being  of  a  coro 
poration,  so  that  very  precedent  is  notagainat 
those  that  really  were  so,  but  particular  persona 
that  usurped  to  be  so.  And  if  you  search  att 
the  records  of  this  kingdom,  and  aU  the  hooka 
in  all  the  offices,  you  will  never  find  any  that  ia 
brought  against  a  corporation,  for  bein^  a  cor- 
poration, upon  pretence. that  they  might  be 
made  none  oy  a  lorfeiture ;  and  no  prerogative 
of  the  king  shall  extend  to  excuse  this,  but  hit 
action  ahall  abate,  if  it  be  not  right  brooghtv 
aswellasthesul^ecta,  and  so  is  Flowd'  Com. 
fol.  85. 

Further,  my  lord,  I  have  another  authority 
in  this  point  $  and  that  is  in  the  case  of  the  cor- 
poration of  Maidenhead,  which  hath  been  so 
oflan.  cited  by  Mr.  Solicitor,  and  it  is  in  Palmer 
8Q,  61,  where  it  is  said.  When  the  Attorney 
Genend  hath  supposed  them  to  he  a  corpora-^ 
tMHi,  it  is  not  usual  to  plead  them  to  be  a  cor- 
poration; otherwise,  if  he  had  questioned  thefli 
an  inhabitants  of  such  a  town,  then  ihey  ought 
to  iraable  themselves:  Those  are  the  words  of 
that  book;  and  what  cau  be  more  plain? 
Here  the  Attorney  General  supposes  us  to  bea 
corporation,  his  r^cation  flies  in  his  own 
face ;  and  he  having  supposed  it  at  firsts  he  is 
bound  not  to  question  us  u>r  our  being  a  oorpo- 
ration  atany  tune  afior.  As  lo  the  business  of 
foritfecerunt^  it  is  a  strange  and  a  new  word, 
that  never  came  into  any  wo  Warranto  be&irBt 
that  I  know  of;  but  we  will  aeeept  the  sev 
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ago :  And  yet  th»  is  the  substance  of  Mr.  At- 
torney's issue,  and  his  replication. 

My  loni,  tlie  authoiitieH  before  cited  in  Psal- 
mer,    Coke's    Entries,    Rolls,    and  my  knd 
Haies's  Comnnoo-place  book«  are  not  all ;  for 
I  hare  some  other  that  nerer  saw  the  ligtft  in 
print  yet;  and  that  is  the  case  of  the  kinff 
a^inst  Bradwell  and  others,  Trin.  18  of  this 
kui§p.    A  Quo  Warranto  was  brought  against 
them  for  usurping  to  be  a  corporation  or  com- 
pany  of  musicians  ;    It  had  been  a  strange 
thioj^,  if  the  Quo  Warranto  had  been  brought 
agaiQst  that  corporation,  and  then  the  Attorney- 
General  had  said  they  were  no  corporation, 
nor  ever  were  ;  tliere  they  did  think  best  and 
fittest  to  go  againat  Bradwell,  and  the  rest,  and 
that  byname,  and  only  so,  not  against  tie 
body  corporate.    So  in  that  case  of  the  corpo' 
ration  oi  Worcester,  which  was  lately  tried 
before  your  lordship  in  this  court ;  when  the 
Quo  Warranto  was  Drought  against  such  men 
tor  usurping  to  be  all  aldermen  and  common- 
council-men  ;    if   the  Attorney -General  had 
once  called  them  common  council-men,  it  had 
been  a  great  repugnancy  for  him  afierwards  to 
say,  that  they  were  none :    or  if  they  were, 
that  that  privilege  of  their's  was  lost  so  losg 
ago.    8o  in  the  case  of  the  Quo  Wananto 
against  the  Bermudas  company ;  it  was  against 
a  corporation,  and  against  particular  persons 
by  name  both.    These  things  have  been  con- 
sidered, and  doubtless  they  have  gone  on  in  an 
orduiary  way.    I  must   confess,    I  was  not 
privy  to  that  particular  case ;  but  by  the  report 
of  that  case,  which  I  have  seen,  I  have  been 
iofonned,  that  the  corporatHKn  never  appealed ; 
for  tliey  said,  it  is  not  sense  for  us  to  appear ; 
for  it  bein^  a  question  by  what  warrant  we  are 
a  corporation,  it  is  not  we,  supposing  us  a  oor- 
poration,  that  do  usurp,    but  the  jparticidar 
persons  that  do  usurp,  if  it  be  at  all  usurped. 
Now,  my  lord,  if  that  had  been  a  regular  suit, 
no  doubt  but  there  would  hare  been  judgment 
against  the  corporation,  which  there  was  not ; 
and  certainly  the  repUcation  of  fbrfetturea  was 
not  good  against  the  corporation,  but  against 
particular  persons  only. 

All  Mr.  Solicitor's  authorities  for  aeiaing 
hold  true,  if  the  ooiporation  would  never  ap- 
pear: And  what  is  the  reason  it  should  be 
brought  against  J.  S.  and  J:  N.  but  because 
corporations  do  never  appear  in  such  a  ease,  in 
regard  it  were  not  congruous  they  shoidd  ap- 
pear? for  the  Quo  Warranto  must  intend  it  ao, 
that  they  were  not  a  corporation  tn  bon^,  by 
implying  a  forfeiture.  Then  say  I,  no  jui%- 
ment  at  all  can  be  ^en  upon  this  score ;  '  Noa 
*  admittitur  ezceptio  episdem  rei,  cujua  petitnr 
'  dissolutio  ;'  a  n^n  shaU  never  be  admitted  to 
controvert  that  to  be  in  being,  which  he  ham- 
self  desires  should  be  destroyed,  and  so  he  has 
(and  I  confess'^  a  rery  familiar  one  it  is)  I  allowed  it  to  be.  Shall  Mr.  Attorney  be  adoait- 
sf  1  should  bring  an  action  against  a  man,  and    ted  to  deny  the  supposal  of  his  own  writ  P  And 


word,  but  not  the  thing,  and  that  they  have 
forfeited  by  such  and  such  acts :  This  sure 
will  be  very  hard  upon  us;  for  if  it  be  a 
forfeiture,  it  must  relate  to  the  time  of  the 
thing  done,  to  the  time  of  the  making  the  act 
of  the  common  council,  to  the  time  of  the  toll 
levied,  or  to  the  iiine  of  the  petition ;  and  if  it 
do  so,  it  must  relate  like  a  forfeiture  for  trea- 
son ;  it  must  reach  all  mean  acts,  all  the  leases 
that  we  .have  made  since,  are  ^ne ;  all  the 
judgments  that  we  have  given  m  any  cause, 
are  ^  coram  non  Judice,  and  void ;  all  the  acts 
of  the  corporation  are  overturned  by  this  for- 
feiture ;  and  we  hare  been  under  a  vast  mis- 
take all  this  while.  We  have  had  no  mayors 
nor  sheriff,  no  kind  of  officers,  no  manner  of 
regular  and  legal  proceedings;  but  we  have 
been  under  a  great  mistake  ever  since  this  mo- 
ney was  ordained  or  levied.  We  have  for- 
feited all ;  and  that  it  is  so,  is  plain,  because  in 
all  Quo  Warranto's,  wherein  persons  arc  con- 
•  victed  for  usurping  of  liberties,  there  is  a  fine 
set  upon  them  for  continuiug  that  usurpation, 
and  reason  good ;  then  if  it  be  an  oflence  for 
continuiug  the  liberty,  we  must  he  fined  for 
doing  it  ever  since  the  fbrieiturc,  ^Vhen,  if  3fr. 
Attorney  Generates  ruin  be  right,  there  has 
been  no  such  corporation ;  but  we  ought  to 
bave  discontinued  all  our  acting  as  a  corpora- 
tion and  laid  it  down  ;  and  so  every  step  that  we 
bave  taken  since  hath  been  irregular,  and  every 
act  void. 

If  so  be  an  action  be  brought  against  Baron 
and  Feme,  and  the  plaintiff  slioula  in  his  repli- 
cation say,  they  were  divorced  several  years 
before,  has  he  not  undone  all  his  pleading  ? 
Here  then  is  our  case :  Mr.  Attorney -General 
admits  us  to  be  suable,  and  yet  charges  us  to 
have  no  capacity  to  be  sued :  1  do  implead  you, 
but  you  have  no  right  to  be  impleaded ;  nere 
he  brings  us  into  court,  and  when  he  has 
brought  us  here,  he  quarrels  witii  us  for  being 
here.  •  He  makes  us  defendants,  and  then 
4|uestioii6  whether  we  ought  to  be  so ;  and  so 
bis  great  charge  against  us  is,  that  we  are 
what  be  would  have  us  to  be,  and  what  he 
hath  made  us  to  be ;  for  if  a  mouth  before  the 
informatiotf,  the  corporation  was  not,  but  the 
very  being  of  the  corporation. was  usurped, 
bow  come  We  at  the  month's  end  to  be  de- 
fendants ?  Here  comes  a  new  creation  inter- 
posed in  that  time,  and  makes  parties  sueable 
in  the  court,  when  by  the  charge  in  the  infor- 
mation we  were  not  so  a  month  fefore. 

And  then,  my  lord,  the  information  is  not 
quite  so  bad,  botthe  replication  is  worse :  First, 
be  takes  issue,  that  we  never  were  a  corpora- 
tion, at  all ;  and  the  next  thing  is,  if  ever  you 
were  a  corporation,  you  have  ceased  so  to  be, 
because  you  have  forfeited  it  so,  and  so  several 
years  ago.    This  is  just  then  to,put  a  common 


when  he  hath  pleaded,  I  should  by  way  of  re- 
plication set  forth,  there  never  was  any  siidi 
man  as  the  defendant,  a^d  take  issueupon  it ; 
iir»  if  there  wctey  thatha  was  dead  tea  yean 


truly  1  think  I  might  very  well  leave  Aisparl 
of  the  case,  and  this  point,  to  Bfr.  Attorney- 
General  himself ;  for  if  he  vriU  have  any  tfai^g' 
to  be  ansH'oed  by  «B|  he  must  maintii  ii>  ta 
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be  a  corporation  capable  of  answering;  and  so  certain;  and  in  all  grants  that  ever  were  of 
I  baye  reason  to  expe<ft,  that  against  bis  own  pickage  and  stallage,  they  were  never  reduced 
replication  he  will  be  pleased  to  sapport  the  '  to  a  certainty ;  and  tHose  are  things  too  that 
being  of  our  corporfttxony   and  so  dismiss  us  j  relate  to  a  market 

hence.  |  And  so  I  take  it  to  be  for  keyage,  anchorage. 
My  lord,  I  bare  done  with  this  point,  and  '  and  the  like ,  for  when  there  are  posts  or  places 
now  I  come  to  the  replication,  which  indeed  '•  tor  ships,  to  which  they  may  be  fixcAl,  the 
isakindof  a  new  Quo  Warranto;  fcir  it  brings  '  owner  of  the  port  may  nave  a  compensation 
in  new  matter,  and  therein  tliey  do  charge  two  '  for  that ;  but  that  must  needs  be  uncertain, 
forfeitures;  the  one  is,  b^  reason  of  the  abuse  according  to  the  circumstances  ;  if  a  ship  be 
of  the  nmrket,  the  other  is,  by  reason  of  the  bigger  or  lesser,  if  a  ship  stay  a  month  or  a 
petition.  My  lord,  1  shall  answer  both  of  them,  day,  it  is  not  fit  the  same  rate  should  be  \mid ; 
That  we  were  seised  of  the  market,  that  is  i  nor  is  it  usually  granted  bv  particular  words, 
pleaded,  and  that  is  agreed :  That  we  were  Co.  Entr.  535  and  526,  Placit'  4,  the  kingr 
seized  of  tolls,  that  is  agreed  too :  That  there  against  tlie  city  of  London  for  the  water<* 
is  a  custom  in  London  to  have  common  coun-  bailage,  and  other  things.  They  pleaded  only 
cils,  and  that  this  was  by  common  council,  is  a  right  iu  general,  and  do  not  say  what  the 
amed  ;  all  this  is  agreed  by  the  demurrer :  particulars  were ;  and  yet  one  of  the  things 
That  this  toll  (though  by  the  way  I  must  demanded  in  the  Quo  Warranto,  was,  as  I 
confess,  and  will  agree  with  Mr.  Solicitor, '  said,  the  water-bailage  ;  which,  sore,  if  any 
that  it  is  not  properl)^  to  be  called  a  toll ;  *  thing  ought  to  be  certain,  that  ou^ht.  In  that 
for  a  toll  is  only '  for  goods  sold  ;  and  !  case  it  was  good  pleading  ;  though  I  think  1 
when  they  are  sold,  '  -      -  --  ,.     .t .        .i  ^ 

officer's  attendance 

tracts,    and    the 

books  ;  but  I  agree,  this  is  not  such  a  duty  for    needs  vanish. 


goods  bought  and  sold,  but  it)  is  for  the  accom- 
roodatioa  of  persons  repairing  thereunto  for 
their  stalls;  and,  if  I  would  call  it  by  any 
particular  word,  1  had  rather  calHt  stallage 
than  any  thing  else;  it  is  for  those  accommoda- 
tions, which  we  have  been  at  vast  charge  in 
preparing  and  providing,  and  for  the  mamte- 
nance  of  requisite  officers,  and  for  the  cleansing 
of  the  markets.    Now  Mr.  Solicitor  objects. 
That  we  cannot  prescribe  for  a  toll  uncertain , 
and  he  cites  the  case  of  Murage,  and  the  like ; 
and  so  I  must  confess,  where  Murage  is  grant- 
ed, it  is  commonly  a  thing  uncertain ;  so  is 
Pontage,  and  the  like ;  but  I  believe  (if  I  had 
thought,  that  it  would  have  been  a  point  inast- 
ed  uponj  1  could  have  brought  you  instances 
where  Mnra^,  and  such  like  things,  have 
been  granted  m  general,  and  they  would  have 
been  ancient  ones  indeed :  And  there  is  a  ne- 
cessity for  it  in  some  cases ;  for  when  a  town 
will  repair  its  walls,  tlie  charge  may  be  great- 
er or  less,  as  the  particular  accidents  may  be, 
and  so  perhaps  a  certain  duty  would  not  do  it^ 
When  a  wall  is  to  be  built,  there  the  duty  may 
be  certain ;  but  when  it  is  built,  to  keep  it  in 
repair,  the  duty  of  Murage  may  be  uncertain, 
according  to  the  charge ;  and  if  the  case  be  not 
80,  it  will  come  little  to  our  purpose,  which  is 
a  duty  upon  a  great  and  a  continuing  charge. 
I  will  name  him  some  things  that  be  must 
agree,  and  I  know  he  will  grant,  are  uncei*- 
tain,  as  pickage  and  stallage,  which  are  du- 
ties for  picking  in  my  eanli'to  dig  holes  for 
the  posts  of  stalls  to  be  fixed  in :  Now  there  can 
never  be,  nor  ever  vraa,  any  circumscribing  in 
those  matters ;  for  circumstances  in  every  of 
those  eases  must  govern  it.    If  I  have  oc- 
casion tor  my  staU  to  use  a  foot  ofground,  one 
sort  of  sum  is  necessary ;  if  ten  leet,  another 
sum ;  it  ought  to  be  equal  indeed,  but  it  could 
sever  be  s^od,  if  it  were  Umitfid  to  a  sum 
VOL.  vui. 


My  lord,  I  do  not  think  but  London  ought 
to  be,  and  is  as  much  under  the  obedience  and 
correction  of  the  king,  as  any  dty ;  but  yet  I 
believe,  in  these  cases  of  their  customs,  you 
win  giye  that  allowance  and  indulgence  to  it, 
that  all  your  predecessors  have  done,  which  is 
greater  than  they  have  given  to  any  other  cor- 
porations in  the  kingdom,  aod  that  because  ft' 
was  London..  That  there  should  be  such: a 
thinff  as  a  foreign  attachment,  I  thinks  is 
hardly  allowed  in  other  places ;  I  am  sure,  I 
have  known  it  denied  in  some,  that  a  contract 
in  writing  should  be  eoual  to  a  book-debt ;  that 
a  feme  merchant  shoufd  sue  or  be  sued  without 
her  husband ;  or  if  he  be  named,  he  should 
only  be   nanied  for   conformity.    You  take 
notice,  that  London  is  a  post  town,  and'  that 
men  tiiat  trade  there,  sometimes  go  beyond 
seas,  and  in  their  absence  their  wives  trade  by 
themselves,  and  perhaps  carry  on  distinct  (;^ea, 
while  they  are  here  ;  and  so  they  may  do  ia 
other  places,  may  be ;  but  only  for  the  sake  of 
London  do  you  take  notice   of  these  thingt 
there,    and  not  elsewhere-    Their   penalties, 
that  are  sued  for  in  their  courts,  a  great  many 
of  them  are  such  as  would  not  be  well  main- 
tained in  other  Courts,  or  in  any  other  place  j 
and  yet  they  are  maintained  th^^t  ^  namely, 
that  their  penalties  should  be  sued  for  before 
the  mayor  and  aldermen,  when  the  benefit  of 
them  goes  to  their  use ;  and  yet  that  is  allowed 
in  the  eighth  Report,  notwithstanding  the  grand 
objection,  that  they  are  in  some  sort  judges 
and  pities,  Rolls  2  p.  Abr,  Tit.  Prescription, 
letter  H.  fol.  906,  N**.  2,  and  3.    7!he  city  of 
London  may  prescribe  to  have  a  Court  of  Chan-> 
eery  in  London,  of  matters  tried  in  the  Sheriffs 
Court,  though  such  a  Court  cannot  be  granted 
by  the  king's  letters  patents  ;  but  the  mayor 
and  citizens  of  York  cannot  prescribe  for  sucl\ 
a  Court,  because  it  wtra  very  dangerous,  thit 
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such  petty  corponUions  sbould  have  such  agree  toll-dinnighf  that  cannot  be  jpBSMtibed 
Courts.  And,  whatsoever  is  said  by  my  lord  for  simply  anil  generaDy  ;  but  1^  toU-tfarough 
Hobart  in  his  Rq>Qrts,  63.  I  do  affirm,  there  is  *  I  mean,  as  you  know,  tor  passing  and  r^aai- 
no  act  of  parliament  that  erects  a  Court  of  ,  ing  through  only,  and  not  for  staying.  Bat 
Chancery  m  London  or  the  Cinque- Ports.  If  yet  erenthat  may  be  prescribed  for  too,  in 
>Ir.  Solicitor  had  struggled  with  me  about  the  consideration  of  repairing  a  p«at  highway, 
being-,  or  not  bebg  oftbat  act  of  parliament,  I  or  a  yery  foul  way,  or  maintaining  a  iwidge, 
would  bare  agreed  with  him,  that  there  was 


no  such,  sooner  than  some  that  he  says  are 
none. 

•  The  customs  of  London  have  been  upheld, 
and,  I  must  confess,  I  think  that  is  very  strange, 
even  against  the  general  words  of  an  act  of 
parhament,  2  Inst.  20.  A  gaoler  in  London 
may  permit  his  nrisouer,  that  is  in  execution, 
to  {fo  at  lar^  witn  a  batoon  in  any  place  within 
their  jurisdiction,  and  it  is  no  escape.  And  so 
is  Plowden's  Com.  36.  A  citizen  of.  London 


bred  to  another,  notwithstanding  of  the  statute 
5"  of  the  queen.  And  for  a  general  rule  take 
tltat  that  is  said  in  Palmer  542.  Those  of 
London  may  prescribe  against  a  statute  ;  and 
the  reason  is,  became  their  Uberties  are  con- . 
firmed  by  statute,  and  other  towns  are  not.  In 
Rolls  Rep.  1,  p.  105.  Sprike  against  Tenant, 
ray  lord  Coke  being  then  chief  justice,  says, 
we  take  notice  of  the  cu^oms  in  our  Courts, 
and  other  Courts  in  Westminster-Hall,  and  in 
liondon.  Fleetvi'ood,  Recorder  of  London,  says 
a  very  strange  thing  in  1  Leon'  284.  IloUing- 
ihead's  and  King's  Case,  and  in  4  Leon'  182, 
that  the  Kind's  Courts  ought  to  take  notice, 
that  those  of  London  have  a  Court  of  Uceoi'd ; 
for  if  a  Q«o  Warranto  issues  to  the  justices  in 
Byre,  it  does  not  belong  to  them  of  London  to 
claim  their  hbertiea  for  all  the  king's  Courts 
have  notrce  of  them.  And  truly  I  have  b^en 
Informed,  I  mean  %  copies  or  records,  that 
when  the  justices  in  £yre  came  to  the  Tower, 
this  was  a  privilege  allowed  to  them,  they  were 
Ikot  bound  to  iset  forth  their  Uberties,  us  others 


and  the  like.  And  therefore,  if  our  considcTa- 
tions  here  be  as  good,  then  we  maintaining 
those  great  places  may  prescribe  for  this  duty* 
as  for  passing  througn  the  streets,  thou^  it 
were  no  msfrket. 

There  is  a  famous  case  reported  in  RoQa  l, 
p.  fol.  1,  and  44,  and  it  is  in  2  Buktrode,  and 
also  in  Mfoor;  it  was  the  case  of  the  bdl-maa 
of  Litchfield :  a  prescription  is  made,  that  tht 
corporation  of  litchfiela  hath  a  market,  and 
they  ought  to  repair  the  way  to  it,  and  to  ap- 


may  set  up  one  retale  trade,  though  he  was    poiatabell-manthatshould  sweep  the  market- 


•   I 


My  k>rd,  I  tiilnk  this,  as  it  is  pleaded,  is  a 
juty  ve^  hiatifiable,  and  very  well  payable,  by 
virtue  of  this  custom.  I  do  agree,  as  I  said,  a 
toll  is  properly  for  goods  sold,  and  this  is  a 
custom  for  the  teoummodation  of  those  that 
brought  goods  to  be  aokl ;  and  it  is  like  that 
1  Leonaid  218,  my  lord  Cobbam's  case,  a  duty 
paid  for  the  stanmng  in  ibe  eeUai^  \  tad  there 
Siat  is  held  to  be  gwd.  In  I^dIIs  2  p.  of  the 
Abridgment,  123.  Xetter  B.  Hickman's  ease, 
the  lord  of  a  mandr  may  prescribe  to  have  tiie 
eighth  part  of  a  bushel  pt  corn  in  four  bushels 
that  are  brooght  to  the  market  within  the 
manor,  in  the  name  of  the  tol]>and  that  is  for 
itallapfe  only  ;  for  it  is  said  there,  whether  it 
be  sold  or  not.  And  in  the  same  book,  fbl.  265, 
the  city  of  Dublin  set  forth,  that  they  are 
owners  of  the  port  of  Dubhn,  and  that  they 
maintained  perches  in  the  said  river,  to  direct  the 
aliips  in  the  deep  Channel,  and  that  they  kept 
the  Key  and  the  Crane;  and  tiiierefore,  m 
consideration  of  that,  they  prescribed  and  de- 
manded 3e/.  in  the  pound  lor  all  merchandises 
lA  thasaid  Port,  ana  it  was  hcdd  good.    Now  I 


place  ;  and  that  for  this  the  said  bell-maD, 
time  out  of  mind,  bad. taken  of  those  that 
brought  com  to  the  said  market,  and  opened 
their  sacks  to  sell,  a  pint  of  com,  if  but  a 
bushel  or  under ;  if  more,  a  quart.  So  that  if 
it  were  opened  and  not  sold,  yet  he  was  to 
have  that  duty,  and  that  prescription  was  ad- 
judged to  them  by  all  the  judges ;  and  yH  it 
does  not  appear  there,  whether  the  repeiriog 
that  way  c<ist  them  5i.  or  5,000/.  and  yet  by 
intendment  they  would  not  account  it  unrea- 
sonable, though  it  might  have  been  urged  it 
was  very  unequal ;  if  they  could  take  a  pint 
for  that  which  was  under  a  bushel,  perhaps 
they  wquld  take,  by  that  means,  half  of  what 
the  party  bought ;  but  if  there  were  15  bushds, 
they  bad  but  a  quart,  and  this  was  objected  as 
to  tne  inequality  of  it ;  and  yet  thev  all  passed 
over  that  bv  a  reasonable  intendment,  and 
would  not  deny  the  prescription  to  be  good. 
And  the  case  of  cranage  in  Dyer,  and  tiia 
case  of  21  H.  7,  16,  are  admitted  to  be  good 
law,  where  the  town  of  Gloucester  prescribed 
for  a  toll  of  boats  passing  by  the  river  near  the 
town. 

Now,  my  lord,  for  ours,  there  was  very 
great  reason  to  mduceit,  tiie  great 'alterations 
uiat  wefe  made  in  London  by  the  fire ;  and  it 
was  notihe  first  time  that  London  was  burnt : 
and  if  there  shouM  be  war,  and  so  great  alter- 
ationa  and  confusions,  there  were  great  eanse, 
Aatdie  city,  that  lavs  out  great  sums,  and 
must  be  at  such  a  public  chai^,  should  not  be 
losers  by  it. 

And  we  do  aet  forth  more  than  they  do  ia 
the  case  of  Litchfield,  that  we  provided  die 
nuurket-places  at  our  own  charge ;  and  if  they 
will  use  them,  they  must  expect  to  pay  some 
compensation  for  it ;  that  we  do  keep  officers, 
and  j>ay  them  ibr  cleansing  and  keeping  order 
in  tne  maikets  :  and  above  all  that,  we  pro- 
vide standings  and  stalls,  and  such  aoooiiiiiM^> 
dations,  and  that  I  am  sure  is  a  proviisioo  no 
lord  of  a  nuirket  is  bound  to  make,  unless  he 
will;  and  therefore  the  market-people,  that 
are  acconmiodated  by  it,  have  great  reason  to 
pay  for  it ;  and  we  pay  all  the  taxes  tor  the 
market-placea^  for  the  ground  19  o>un  ;  and 


.«. 
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tliBt  i8'MitftIled|ed  m  tiie  ]>}eadtii|f  indeed,  .but 
it  must  be  implied,  because  we  pay  the  taYP!?^ 
and  they  that  have  the  staniiDi^  are  not  liable 
to  pay  the  tazesi :  and  so  is  the  jnc1|jfnient  in 
R01I9,  2  p.  238,  and  the  second  Abr.  Q89.  And 
in  the  case  of  Cusack  justice  Dodderid;ve  says, 
that  the  redeeming  of  one  fair  from  the  abbot 
of  Westmhister  cost  the  city  of  London  8,000/. 
for  he  had  a  fair  at  Westminster,  and  a  market 
for  40  days,  and  that  during^  that  time  no  sale 
should  be  in  London,  or  the  places  adjacent ; 
and  a  ^eat  rate  it  was,  if  it  were  so.    The 
measure  of  a  to]l  is  according  to  my  lord 
Coke  2  Inst.  58,  when  the  thinff  demanded 
for  wares  or  mercliandises  does  so  nurden  the 
commodity,  that  the  merchant  cannot  have  a 
conyenient  gun  by  tradinflf  therewith;   and 
thereby  trade  is  lost  or  hindered,  tlien  it  is  an 
evil  Ml,    But  here  indeed  the  market-people 
are  better  accommodated  than  ever  they  were ; 
and  trade  is  so  fiir  from  being  discouraged,  as 
that  it  is  increased,  as  is  im]^ed  in  the  repli- 
cation ;  fbr  it  is  said  we  receive  5,000/.  a  year, 
which  if  it  were  so  unequal,  would  not  cer- 
tainly be  mod,  nor  ooold  be,  if  there  were  not 
^eat  tracle  there.  80  that  the  increase  of  trade 
is  the  thing  compbined  of  in  this  Quo  War- 
ranto.   And  the  truth  of  it  is,  I  have  examined 
and  looked  into  the  fact  cf  these  tilings,  and 
til  ere  ii  nothing  in  this  by-law,  but  what  was 
reafly  anciently  paid,  excM>t  only  in  one  in- 
Htance,  whether  it  were  60.  or  no,  that  was 
paid  when  a  cart  was'  drawn  by  two  horses, 
whi6h  now  is  but  4d.  and  if  we  iMve  increased 
the  toll,  which  I  doubt  whether  it  be  so  or  no, 
it  is  only  in  a  very  trifle. 

Now,  my  h>rd,  this  case,  I  think,  is  aatronger 
cane  than  that  in  5  Rep.  the  chamberUun  of 
London's  ease;  there  is  no  consideration  of 
stalls,  or  cleansing  the  place,  but  only  they  had 
an  officer  to  searon  ana  view,  and  that  was  a 
ne^  appointment  of  their  own  ;  they  could  not 
prescribe  for  it,  but  it  wasthoueht  a  penny  was 
a  reasonable  recoropence,  and  tiie  subject  had  a 
l>eneflt  by  it ;  and  if  he  would  bring  his  cloth 
to  London  to  be  sold,  he  shauld  come  tliither 
to  have  it  viewed,  and  give  a  reoonipence 
for  it. 

Now  London  is  all  maiket  indeed,  every  shop 
isanMnrlMt;  and  it  hath  been  wellsaid  ofthe 
judges  sevml  times  in  Westmiualer-hnH,  Aat 
London  is  the  maibet  of  aD  £iigfand ;  and 
there  is  never  an  acre  in  Engtand,  bnt  is  the 
better  %that.  , 

Asto  the  imposition  upon  coals,  that  is  but  an 
inducement ;  and  an  inducement  is  never  to 
be  relied  upon  ;  it  is  not  to  bestood  upon ;  and 
Mr.  Solicitor  did  very  honourably  dedino  it, 
and  did  net  make  any  thing  of  it,  nortroulde 
thecasewithit. 

.  When  the  city  did  make  this  act  'Of  common 
conncilt  they  did  consult  widi  thsfr  counsel  lor 
matter  oflsw,  and  with  their  officers  and  fUh>w 
citizens  for  matter  of  fact,  and  did  adjnat  these 
rates,  and  ienacted  them  to  be  paid,  they  being 
rea.sonable  ones,  and  according  to  the  ancient 
usage  \  but  if  they  were  mistatoiy  it  will  bcno 


<Hiuse  for  you  to  give  judwrcent  against  them, 
for  many  other  reA<N)ns :  as  first,  you  cannot 
j  udge  this  to  be  unreusoiiuMe.     ]  have  notjieard 
one  word  said,  that  this  is  an  unreasonable  op- 
pressive toll.     Here  is  money  levied ;   what 
then  ?  if  it  be  a  reasonable  som,  it  is  not  so 
great ;  it  does  not  deserve  the  name  of  op- 
{>ression.      1  say,  it  is  not  so  great  an  oppres- 
sion, if  they  should  have  been  rofstakenin  the 
form  of  instituting  the  levying  of  it ;   if  they 
misfht  have  done  it  under  their  common  ^eal, 
and  now  tliey  have  done  it  without  that  by  act 
of  common  council.     Nay  it  does  not  deserve 
that  you  should  judge  it  unreasonable ;  you 
cannot  doit  liere,  for  the  considerations  aro 
meritorious,  and  equivalent  to  it  the  great  charffo 
they  were  at  in  building,  and  they  still  daily 
are  at  in  cleansing  and  repairing,  and  providing 
stalls.     But  however,  the  case  is  not  so  dtsclos€^ 
here,  that  yon  can  judicially  determine  this  to 
be  an  unreasonable  toll ;   acconhng  to  the  rnlo 
in  Coke's  Magna  Cbarta  ^22.  the  toll  of  a 
market  need  not  be  certain,  only  it  must  be  rea* 
sonable  ;    and  what  shall  be  deemed  reasonable 
the  judges  must  determine,  if  it  come  judicially 
before   them.    So  shall  reasonable  customs, 
and  treasonable  fines,  and  reasonable  services, 
and  reasonable  time  to  remove  goods,  and  the 
like,  they  must  be  nidged  by  iSe  discretion  of 
the  justices  upon  the  true  state  of  the  caso 
before  them.    Now  this  case  must  have  all  its 
cironmstanees  stated  and  agreed  by  demurrer, 
or  found  by  verdict.  And  so  is  4  Rep.  27.  b.  and 
Uobart  135.  and  174.  as  in  the  case  of  copy- 
holders fines,  the  quality  and  yearly  value  of 
the  land  must  appear,  or  else  there  cannot  bo 
judgment  whether  it  bereasonahle  or  no.    In 
the  13th  Report,  fol.  3.  and  Croke  Car.  196. 
Where  the  question  was,  whether  the  lord  of  a 
manor    might  assess  two  years  and  an  .half 
value  of  copyhold  lands,  according  to  the  rack 
rents  for  a  tine  upon  surrender  and  admittance, 
and  upon  nonpayment  to  enter  for  the  forfeiture ; 
as  suppose  land,  it  be  rented  at  90/.  a  year,  hero 
is  50/.  demanded  fbr  admittance;   there  it 
appeared  judicially  that  it  was  unreasonable  | 
and  so  it  was  adindged,  becavK  the  vafaiewas 
certain.    But  who  can  here  say,  whether  tho 
providing  of  markets  costs  5«.  or  500/.  ?  It  is 
not  estiniable.    Perhaps  we  have  over  bought 
allthesetoUs  thai  they  call  unreasonable;  wn 
aver  it  to  be  reasonable,  the  demurrer  agrees 
it  to  be  so,  and   yon  must  intiaui  it  to  bo 
so^  unless  the  contrary  be  set  fit^h  clearly 
in  its  drcumstsnoes  ;  for  he  tt>a|  will  have  a 
forfeitare,  must   shew  the  coiramstanoes  lo 
nakeitont. 

My  hird,  another  tiling  is  thiif  to  answer 
Mr.  Solicitor  in  that  point :  I  say,  an  unreason* 
able  by-law  is  no  nnnaasnable  cause  or  colour  • 
forfoneiting  aearporalkin,  a«finitting  it  tobt 
unreaspnalJe,  though  1  grant  it  not.  My  lord 
Uobart  in  Norris  and  Stap's  case.  Hob,  fill, 
says,  that  though  power  to  make  laws  is  gijcn 
by  special  clauses  m  all  incorporations;  vet  it  is 
neouess;  forthat  is  included  by  la  w  in  tneyerjr 
act  of  incorporfting.    For  as  reason  ia.giyon. 
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for  the  nalurel  body  for  the  governing  of  it,  to 
bodies  corporate  must  have  laws  as  a  politic 
reason  to  govern  them.  Reason  is  a  faculty  in 
them  as  it  is  in  a  man,  and  may  err ;  and  there- 
fore,  says  he,  if  the  king  do  grant  letters  natents 
of  incorporation  to  persons,  and  he  doth  tnereby 
make  ordinances  and  by-laws  himself,  they  are 
subfeot  to  the  same  construction  and  rule  of  law 
■8  if  they  were  made  afterwards  by  the  corpo- 
ration. For  the  king  Can  no  more  make  an 
unreasonable  by-law  than  a  corporation :  but 
^f  the  king  do,  shall  that  affpet  the  corporation, 
and.  make  the  corporation  void  by  way  of  re- 
I>ugnancy,  or  an  instantaneous  breach  of  condi- 
tion ?  No,  it  shall  not.  And  therefore  as  they 
mav  receive  unreasonable  rules  from  the  king, 
without  defeatinp^  of  the  corporation,  or  having 
their  being  thereby  vacated ;  so  they  may 
inake  unreasonable  by  laws  without  the  same 
danger  of  destroying  the  corporation.  .The 
cases  are  very  many,  wherein  by-laws  have 
been  judged  unreasonable;  the  truth  of  it  is, 
tliere  is  a  great  misfortune  in  the  penning  and 
making  ui  those  by- laws  ;  by  some  means  or 
other  tliere  is  sonietliing  discerned  that  still 
proves  an  ex<.eption  to  i<,  as  we  see  in  the  Case 
of  tlie  Carmen  and  VV  o.»dmongers:  their  by-law 

^was  made  and  re- made,  and  corrected  agam  and 
^rain.  before  it  could  be  made  to  hold  water  in 
ibis  c4»ort.  Ho  in  the  Taylors  of  Ipswich's  case, 
the  Bradnox'i^  case,  which  was  here  lately. 
All  these  Imve  been  adjudged  rM  ;  but  what 
then  ?  In  all  these  cases  it  was  never  said, 
hereby  vt>ur  corporation  is  destroyed,  you  have 
^red  iQ  making  a  by- biw,  and  therefore  you 
have  ln.4tyour  being  of  a  corporation.  Besides 
if  there  were  but  a  colour  ibr  it,  and  it  were  any 
thing  tolerable,  surely  that  were  enough  to 
ma^;e  us  excusaHo  in  such  a  matter.  If  it  has 
been. received,  as  we  agree  it  has,  the  officers 
nre  trefqiassers,  every  individual  of  tliem  are 
sueable,  and  any  man  may  bring  liis  actiqo 
gainst  them.  But  thev  that  coine  to  the  market, 
think  n(»t  fit  to  compfain  ;  if  they  did  not  like 
the  r.tarket,  they  would  not  come  at  all ;  and 
if  they  did  not  like  the  payment,  they  would  not 
come  neither ;  atid  there  is  no  levying  of  any 
thing  unless  they  do  cOme. 

Now,  my  lonl,  I  will  admit  the  levying 
and  the  receiving,  and  yet  I  say  this  is 
no  forfeiture ;  tor  here  is  a  mistake  of  htw, 
6r  a  mLsiake  of  fhfet,  by  colour  whereof 
money  is  reoeived :  thi6  by  no  means  will 
work  a  forfeiture  of  a  corporation ;  for  at 
that  rate,  every  penalty  that  has  been  levied  by 
a  by-law  will  oe  adjudged  a  levying  of  money 
witliout  law,  and  so  forfeit  the  corporation ; 
which  h:is  not  been  done  in  other  cases  of  by- 
laws, and  those  much  worse  than  this  ;  liecause 
most  of  those  by-laws  were  made  .tor  levying 
money  upon  men  for  exercbing  a  trade ;  and  it 
imnurh  more  to  say  that  yon  shouhl  levy  such 
nuns  of  money  upon  every  stroke  of  honest  in- 

^  dustr}%  whereby  a  man  gets  his  livelihood,  than 
that  you  shall  pay  so  much  for  your  aocommo- 
datiou  in  my  ground  for  the  better  ven^ng 
yonrgooda.  Tbu  halh  becD  held  good  in  seme 


easea,  bttt  m  etlpm  it  haA  be»  betd  nanglit; 
aad  thbhalk  been  all  reoeived  end  levied  to  the 
use  of  the  ciljr  too,  and  eo  it  is  s  levyiog  of  mo- 
ney, *vhereby-  tbev  have  a  great  advantage ; 
nay,  it  is  worae  stui,  because  it  is  impesed  by 
force,  and  recovered  by  force :  but  here  it  is 
a  voluntary  penalty,  no  fbree,  no  oompfokioii, 
only  their  beiog  removed  from  their  standmgs, 
no  other  penalty,  no  imprisonmeot,  or  the  like ; 
but  if  you  du  not  like  the  conditions,  voa  aiay 
be  gone :  I  desire  you  to  walk  out  of  rais  mar- 
ket, if  you  don't  like  the  price  of  the  provisions ; 
and  to  be  gone  from  the  stall,  if  yoa  don't  like 
the  price  of  the  standing.  We  were  nothomd 
to  provide  these  stalls  (or  you,  but  having'  pro- 
vided them,  if  you  don't  like  them,  ]foa  nuy 
leave  them ;  in  other  cases,  the  man  »  impri- 
soned, and  sued  by  action  for  the  penalty ; 
here  at  any  time,  if  you  do  not  like,  yqa  may 
be  gone.. 

My  k>rd,  I  am  very  confident,  if  Uiis  be  so, 
that  all  monies  levied  by  a  corporatkni  witheet 
law  are  forfeitures,  or  where  the  law  '  '- 
taken ;  then  I  dare  boldly  affirm,  that 
were  a  corporation  two  monthe  sinee 
was  London ;  but  by  virttie  of  some  old 
by-law  or  other,  that  has  been  set  on  foot,  ao- 
nies  have  beeii  levied,  which  perhaps  wiU  ast 
be  in  strictness  allowed  good :  and  if  all  these 
had  been  orfeitures,  we  naa  been  in 
condition,  not  one  month  or  two  should 
over  us,  but  we  had  forfeited  it ;  and  neve 
there  be  perhaps  a  month  to  the  end  of  the 
world,  but  we  should  still  be  forfeiting*  Aad 
what  is  said  of  us,  may  be  said  (»f  any  other 
corporation  that  hap[iens  to  make  by*laws. 
And  I  am  sure  in  former  times  there  were  mo- 
nies levied  with  a  witness*  I  mean  not  the  late 
times  of  rebellion  only,  but  an  buhdred  yeais 
ago,  strange  exorbitances  of  that  nature  were 
committed  by  London  and  other  oorporalions ; 
then  they  went  by  way  of  information,  but 
never  was  it  thought  that  it  coiiUl  nfiect  tfas 
being  of  a  corporation  :  if  it  should  do  so,  I  do 
not  know  whether  it  will  go  at  last.  IV 
greatei*  or  the  lesser  sum  is  not  that  that  wiU 
difference  the  hiw.  Is  it  a Jbrfeitare  to  reorive 
5,000/.?  Why  it  is  not  a  forfeiture  to  receive 
500/.  ?  Why  not  to  receive  5s.  ?  Why  not  to 
receive  Sd»  f  No  bounds  can  be  set  for  that,  if  it 
be  a  transgression  of  the  law;  here  is  a  tort 
and  a  #rong  done  by  yodr  by-law,  that  you 
have  levied  S</.  and  tberelore  all  this  gfreat  in- 
lieritanoe  of  London,  this,  that  is  .the  greatest 
inheritance  of  this  kingdom,  is  forfeited  for 
a  trifle,  upon  three  h^pcnce,  or  a  badcet  of 

Nay,  my  lord^  to  go  further,  I  say,  if  this  be 
a  furniture,  I  say  it  is  only  a  forleinife  of  the 
market;  nay,  not  so  raoeh  neither,  it  is  only 
a  forfeiture  of  the  toll :  my  lord,  I  cannot  but 
once  more  mention  that  excellent  notion  of  my 
lord  Hobart,  that  the  power  of  making-  by -Jaws 
is  uicluded  in  the  act  of  the  oorporalion  ;  for 
as  reason,  says  he,  is  given  to  a  natural  body  to 
^vern  it,  so  a  politic  body  must  have  laws,  as 
Its  reason  to  goveni  it    Now  then  the  maklBf 
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(i' these  laws  is  bat  tlie  «xer(»8e  of  diat  reaaoo 
idecfariDg  the  mind  of  the  corponitioo,  for  the 
tlirectioa  of  the  officers  of  it,  what  lo  do,  and 
whsA  to  take  ;  and  it  is  but  like  the  miod  of  a 
man  that  directs  his  hand  what  to  do.  For  this  is 
not  hke  the  duty  of  stallsge^  that  relates  to  the 
BttUic,  and  relates  dso  to  something  that  be- 
fore they  bad  no  interest  in  ;  but  only  relates 
to  the  administratioi^  of  a  private  firoperty,  and 
direds  the  manner  of  that  admuistration. 
They  are  lords  of  the  market,  and  that  is  casual 
to  them,  it  is  not  necessary  for  them  so  to  be. 
If  any  oorporation  bid  their  officers  levy  so 
msch  money ;  suppose  they  bid  them  take 
more  toll  than  is  due,  or  levy  more  nHoney 
for  rent  than  is  due  for  the  land,  why  this 
miffht  be  looked  upon  as  a  great  breach  of  trust 
and  fncroachroeut :  they  snonld  have  had  but 
6dl  and  they  took.Td.  and  this  done  by  act  of 
common  council,  which  is  their  way  of  ex- 
pressing their  mind ;  yet  surely  it  would  be  no 
forfeiture,  because  the  Uod  is  their  own,  and 
the  admicistfation  of  it  belongs  to  them  only  in 
point  of  interest  and  property.  Suppose  a  gen- 
tletnan  has  a  market,  and  his  reason,  which  is 
his  by-law  as  my  lord  Hobart  says,  puts  him 
upon  taking  of  toll ;  but  he  does  a  uttle  mistake 
the  law  or  the  custom,  he  bids  his  servant  take 
so  much,  which  perhaps  may  be  too  much  for 
toll ;  do9  this  aestroy  his  capacity  of  suing 
and  being  sued  ^  You  may  as  well  say  such  a 
partioiUar  person  shall  not  plead,  or  be  impleaded 
if  he  do  so  and  so.  Nay,  this  if  he  were  a  denizen, 
does  not  forfeit  his  denization,  and  yet  a  deni- 
zen is  as  perfectly  a  creature  of  the  kind's  as  a 
corporation  is.  It  is  Basilicon  Doron,  it  is  the 
bounty  and  kindness  of  the  kin^  to  one  bom  out 
of  his  dominions,  to  give  him  the  capacity  of  a 
subject,  to.soe  and  be  sued,  and  the  liJce,  whibh 
cannot  be  forfeited,  eveii  for  breach  of  conditions 
in  the  letters  patents  of  denization  For  this  is 
within  Versellin  Manning's  case ;  if  he  does 
not  observethe  hiws  of  th6  land,  it  is  true,  he 
must  be  punished  fer  it,  but  he  shall  not  be  un- 
denizened. 

My  lord,  there  is  a  statute,  which  I  think  is 
a  modt  phin  declaration  of  the  law  in  this  case, 
and  it  is  the  Stat,  of  West.  1*  cap.  31.  Some 
call  it  the  SOth,  because  they  differ  in  the  nu- 
merating and  heading  of  tne  chapters.  It  is 
tho  statute  concerning  those  that  take  outrage- 
ous tol  s  in  maricet  towns.  The  statute  says, 
'  1«  Roy  prendra  la  franchise  del'  March  in  sa 
Maine.'  The  king  shall  seize  the  franchise 
inlbhis  own  hands.  My  lord  Coke  in  his 
comment  upon  that  statute  says,  he  diall  seize 
the  franchise  of  the  fiir  mamet,  till  it  be  re- 
deemed by  the  owner,  that  is  all.  But  this 
is  intended,  says  he,  upon  an  office  to  be  found ; 
for  in  statutes  all  incidents  shall  be  supplied  by 
mtendment 

Now  in  the  Quo  Warranto  that  was  brought 
against  the  corporation  of  Maidenhead  in 
ramer's  Reports,  there  is  this  very  case. 
That  corporatimi  took  an  outrageous  loll, 
too  much  toll,  or  that  that  was  not  justi- 
fiahle,  for  gomg  over  their  bridge.    Yet  it  was 
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so  fer  from  being  imagined,  that  this  should  be 
a  forfeiture,  (and  yet  3ie  case  is  the  same,  let 
any  man  distinguish  it  that  can)  that  it  was  s 
question  whether  the  market  was  forfeited,  of 
no,  as  you  may  see  in  that  book,  fol.  83.  And 
there  it  is  said  by  Dodderidge,  and  at  last  it  waa 
agreed  by  all  the  court,  that  it  should  be  a  for- 
feiture only  of  the  toll,  and  not  of  the  market. 
And  I  desire  that  that  folio  may  be  noted  by 
your  lordship,  and  that  you  will  please  to  loqir 
into  what  is  said  in  that  case ;  for  it  is  debated 
before,  and  it  seemed  as  if  they  would  have 
forfeited  the  market  by  it,  but  not  the  corpo*' 
ration  :  and  yet  that  was  not  forfeited  neither. 
And  to  this  I  will  apply  that  rule  that  Mr.  [So- 
licitor himself  did  mention,  *  i^]niatlir  in  eo 
qao  peccat.'  You  have  offended  in  the  toll, 
therefore  yon  shall  suffer  in  the  toll,  not  in  the 
market,  to  be  sure  not  in  the  corporation.  For 
if  it  were  that,  it  should  aflect  the  market,  it 
would  be  because  it  hath  some  relation  to  a 
market  as  a  toll  hath  ;  but  how  can  this  pos- 
si^y  affect  or  touch  the  corporation  ?  The  sta- 
tute indeed  goes  thus  fer,  and  says,  whosoever 
shall  take  outrageous  toll,  shall  forfeit  the 
market ;  but  then  shaO  we  come  and  add,  who- 
ever shall  take  outrageous  toll,  shall  forfeit  hia 
capacity  of  holding  a  market,  or  any  thing 
elae  P  Do  they^  complain  of  us  for  taking  the 
legislative  power  upon  us,  and  therefore  we 
sluill  forfeit  our  coiporation,  when  the  statute 
itself  has  appointed  the  punishment,  and  says 
only,  the  market  fchall  be  forfeited,  and  so  make 
a  new  law  themselves  ?  Statutes  are  supposed 
to  be  penal  enough  of  themselves,  and  all  penal 
statutes  are  to  te  taken  equitably  as  to  the  pe- 
nalty, and  not  stretched  beyond  toe  letter.  And 
wherever  a  statute  inflicts  a  penalty,  and 
says  you  shall  forfeit  so  much,  as  my  lord 
Hobart  says,  the  common  law  shuts  up  the 
negative,  that  you  shall  forfeit  no  more.  How 
then  is  it  passiole  we  should  forfeit  that,  which 
if  it  )vere  forfeitable  at  all,  is  not  within  the 
prov  ision  of  th  is  la  w  P 

It  is  true,  as  Mr.  Solicitor  hath  sud  in  the 
book  of  assises  that  hec.ted  in  Vet.  Nat.  Brev' 
161.  it  is  said  you  shall  forfeit  in  the  case  of  a 
misuser  (where  the  liberties  are  not  dependinjg 
one  upon  another)  only  the  liberty  that  is 
abuseo ;  but  how  Uiat  can  be  applied  fer  him  I 
understand  not,  for  nothing  can  be  more  flat  and 
plain  against  him :  If  so  be  we  should  for- 
feit our  toll  or  our  market,  be  it  so  ;  nay,  if  we 
should  forfeit  our  lil)eity  of  having  a  common 
councfl,  what  then  P  How  is  it  possibleto  bring 
it  up  to  a  forfeiture  of  the  coi|M)ration  P  You 
shall  forfeit  a  court  of  pypowders,  if  you  for- 
feit your  market,  because  it  is  incident  to  it, 
and  dependant  upon  it,  and  sul^ect  to  what 
dangers  the  market  itself  is  subject  to :  but  the 
being  of  a  corporation,  nothing  can  transcend 
that.  To  be  sure  what  is  incident  to  it,  can- 
not traaacend  it ;  it  is  but  a  sulgect  to  that 
which  is  superior. 

For  example  sake,  my  lord,  I  will  dte  you  a 
ewe,  \rhich  is  the  case  of  the  city  of  London 
too  about  the  measurage  of  ooak.    It  is  sir 
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Juliits  Cesar's  case,  1  Leon*  106,  And  I  elmse 
to  dte  that  book ;  for  tboutfii  it  did  not  come 
out  with  your  lordship's  ain^ority,  yet  my  late 
lord  chancellor  ffwa  this  jnst  acconnt  of  k, 
that  it  was  one  of  the  best  of  our  later  reports. 
8ir  Julius  Cesar  liheiled  in  tlie  admiralty  against 
the  officer  of  the  city  for  measuring*  coals  upon 
the  Thames.  Fleetwood  came  to  the  bar,  and 
psayed  a  prohibition,  and  £dgerton  the  solicilor 
OB  Uie  otlier  side  complained,  Ihat  the  mayor 
of  London  did  take  a  fine  for  this  measura^e, 
and  made  an  office  of  it ;  and  this  he  con- 
ceived was  extortion  (which  is  the  thin^'  com- 
plained of  here  in  so  many  words  ;)  and  bd&g' 
upon  the  Thames,  should  be  punislied  in  the 
admiralty.  As  to  that  the  jud{c;es  replied,  by 
tM>  means,  and  VVrey  and  Gawdey  said,  if  it  be 
extortion  in  the  mkyor,  there  is  no  remedy  for 
it  in  the  court  of  Admiralty,  but  in  the  king's 
courts:  And  it  shall  be  rcilressed  here  in  a 
^  Quo  \Varranto,  says  Gawdey.  It  is  true,  a 
Qqo  Warranto  might  well  have  been  brought 
for  redressing- that  extortion*,  but  it  could  not 
mean  thereby,  that  the  corporation  should  be 
dissolved :  And  that  it  was  so  understood,  is 
most  plain  ;  Ibr  ae^^ordingly  a  Quo  Warranto 
is  brought.  You  have  it  in  Coke's  Entries  fol. 
535  and  536.  placit'  4.  >tnd  Aecit^  of  Lon- 
don appeared  and  pleaded,  and  prescribed  to  it ; 
and  thereupon  the  attorney  general  that  then 
was,  my  lord  Coke  himself,  was  satisfied,  and 
confessed  their  title,  and  iudgment  was  given 
for  them  ;  and  since  it  hath  been  held  good 
and  they  hav^  enjoyed  it  in  peace  ;  and  this  I 
hope  is  a  jrM>d  example  for  Mr.  Attorney  to  fol- 
low in  this  case. 

My  lord,  I  come  now  to  that  part  which  I 
come  least  willihgl^r  to,  I  mean  that  of  the  Pe- 
tition :  and  that  which  I  have  to  say  in  it,  is 
this,  my  lord :  First  I  say,  that  this  Petition  is 
justifieil  in  the  pleading,  abd  I  hope  it  is  very 
justifiable ;  if  it  were  but  excusable,  it  is  enough. 
That  it  is  justifiable  to  petition  the  king  in  our 
necessities  and  extremities  is  plam  from 
what  my  lord  Hobart  says,  tbl.  320.  He  says 
it  was  resolved  by  tlie  court  in  Renham's  case, 
that  it  was  lawful  for  any  subject  to  petition  to 
the  king  for  a  redress,  in  an  humble  and  modest 
manner :  For,  as  it  is  there  said,  acoe^  to  the 
sovereign  must  not  be  shut  up  in  case  of  the 
subjects  distresses.  Now  the  common  council 
'  are  ttot  less  privUeged  than  any  other  sure,  but 
rather  more  in  tbislvind  of  addressing  and  peti- 
tioning ;  I  canoot  tell  what  crime  to  make  of 
this,  there  is  so  much  aUedged  against  as. 

I  did  very  well  obsene  truly,  and  would 
alwajrs  observe  and  rememfier  in  all  such  cases 
what  my  lord  keeptrr  here  said  to  your  lord- 
slup,  'tliat  counsel  should  not  so  much  speak, 
as  if  they  would  abet  tlie  f^iilt  of  their  dient, 
rather  than  advocate  for  their  innooency.' 

My  lord,  if  the  words  themselves  that  are 
alle^fed  arc  not  words  that  are  unlawful  to  be 
delivered  or  spoken,  then  all  this  that  they  are 
dressed  up  with  the  intention  to  oensore  the 
king,  and  to  bring  him  into  dislike  with  his  peo- 
ple, all  that  must  ^for  nothinif,  wd  are  not  to 


weigh  in  the  case.    Now  the  words  are  thoe: 

<  That  there  was  a  prorogBtion,  and  by  meus 
'  of  this,  there  being  dejKnding  so  many  im- 
*  peachmehts of  Lms  and  others,  and  lalkm 
^  the  partiament  in  both  houses,  which  ooold 
^  not  be  perfected  any  where  but  there,  the 

<  prosecuticm  of  the  public  justice,  and  the 
^  nmking  provisions  necessary  fi»rthe  piesem- 

<  tion  of  his  majesty  and  hi^  protestantsiilyecls, 
^  received  an  mtermption.'    Now,  my  M,  I 
cooceive  these  words   are   not  words  that  in 
themselves  are  unlawful,  and  for  that  jow 
lordship  will  be  pleased  to  consider  our  plea; 
I  ne6]  not  repeat  it,  you  have  it  before  you : 
If  they  are  m  sense  and  substance  the  ssme 
words  that  have  been  spoken  by  the  King  and 
the  Lords  and  Commons  in  pariiameot;  he 
that  will  not  be  satisfied  with  that  anthoiity, 
will  not  be  satisfied  widi  any.    Then  vrfaatdo 
we  say  ?    We  say,  that  the  prosecution  of 
the  public  justice  received   an    interruptioo: 
Does  not  the  king  say  so,    and  more,  in  Ini 
speech  we  have  set  forth,  wherein  be  recom- 
mends  it  to  both   houses,   that  justice  mav he 
done  ?    W  hat  is  the  meaning  then  but  this  r  If 
tb^  further  prosecution  of  the  ofifenders  goes  oot 
on,  justice  is  not  done.    Aad  so  we  spetk  hat 
the  king's  words.    We  say,  they  are  not  tried, 
or  they  were  not  tried  ;  they  themselves  com- 
plain of  it  to  this  day ;  and  therefore  justice 
did  receive  an  interruption.    1  am  confident, 
without  reflection,  that  honourable  persBD  mv 
lord  Danby,  in   this    point,  bath  said  woiw 
much  more  Uable  to  exceptkm,  though  traiT 
words  that  I  believe  deserve  no  rebuke.    He 
has  complained|  that  justice  waa  not  done  in 
this  case,  because  he  was  not  tried,  and  -that 
when  he  desired  to  be  tried  too  ;  but  his  liberty 
taken  away,  and  he  forfeited  that  which  vas 
dearer   to   him   than   lands  or  honours,  his 
health,  whereby  he  endangered  his, life,  and 
lost  all  the  comforts  of  life.    If  it  were  lawfoi 
fi>r  him  to  say,  as  certainly  it  was.  That  justice 
was  not  done  in  his  case,  why  might  not  the 
city  say  so  ?    Either  these   lords   ought  to 
be  condemned,  or  they  ought  to  beaeqtiitted: 
It  is  hard  to  say  justice  is  done,  when  they  lie 
sio  long  in  prison,  and  are  not  either  ac^ntled 
or  condemned. 

Then  we  say  this.  That  the  making  provi- 
sion ibr  the  preservation  of  the  king's  penoa, 
and  of  his  pretestant  sulyects,  received  an  ia- 
terruptioii.  To  this  part  we  give  this  answer : 
We  set  forth,  That  tbere  were  bills  dcfiendiofr 
in  the  pariiament  ibr  this  purpose,  and  that  b 
amed  to  us  by  the  demuiver ;  and  that  these 
bShi  could  not  pass  into  laws,  any  more  than 
the  lords  ctjM  be  tried,  but  in  paittameBt. 
Why  then  if  it  be  so,  that  the  matter  cannot  be 
done,  nor  provision  made,  but,  as  that  orocia- 
mation,  that  issued  ibr  the  fiist,  aud,  ana  as  the 
addresses  of  both  Houses  fin*  the  fast  do  say, 
by  the  blessip^  of  God  upoB  die  oonnsds  of 
king  and  parliament ;  if  these  oounsel8«orthe 
king  and  his  parliament  are  interrupted,  this  is 
not  done.  To  make  such  an  Y^ifpk  crime  of 
this  I  do  not  understand  i  I  would  ^t  be 
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thought  10  speak  any  thin^  to  justify  that  which 
is  really  a  crime ;  but  this  is  thai  1  say,  it  is 
not  in  law  unlawful  for  us  to  petition  the  king, 
or  address  to  him :  But»  my  lord,  to  take  4)d* 
the  edge  of  this  busiuess,  I  shall  bei^f  leave  to 
read  to  your  lordship  a  speech  of  Uie  king's 
made  the  6th  of  March  following,  and  therein 
there  are  these  words,  The  further  prosecution 
of  the  plot. 

My  lord,  let  any  man  read,  and  spell,  and 
see  how  in  substance  the  words  in  our  petition 
differ,  from  the  words  of  the  king,  making 
those  laws  necessary  for  th«  security  of  hims^ 
and  the  kingdom,  and  this  spcJcen  th^  6th  of 
March;  when  this  veryjpetition  now  coo^ained 
of  was  presented  in  January  or  February  beibre, 
and  there  was  no  parliament  between.  No 
man  will  say^  thai  there  were  laws  sufficient 
for  the  security  of  the  king  and  kingdom, 
when  the  king  himself  speaui  of  the  necessity 
of  making  sucn  :  So  then,  those  laws  that  were 
preparing  received  an  interruption.  The  lords 
were  not  tried :  Is  not  that  an  interruption  of 
Justice  ?  Since  they  could  be  tried  no  where 
dse,  as  must  be  gpranted  ;  and  the  king  re- 
commends it  to  them  as  not  done,  but  necessary 
^  be  done.  So  the  kmg  said  before,  and  so  it 
la  implied  here.  Ther^  is  no  such  thing  said 
in  the  petition,  That  the  king  did  interrupt  jus- 
tice, and  the  proceedings  of  the  parliament : 
It  is  an  inference  and  a  consequence  made  by 
wit  and  art :  notth&tthe  king  (^  interrupt^  or 
intend  to  interrupt  justice  ;  but  it  says,  By  the 
prorogation  of  the  parliament  the  public  jus- 
tice received  an  interruption. 

My  lord,  suppose  at  that  time  there  had  been 
a  pestilence  here,  and  the  king  had  been  as 
much  resolved  to  meet  his  two  houses  as  they 
him,  but  by  reason  of  the  pestilence  he  were 
necessitated  and  forced  to  make  a  pi-oroffatlon  ; 
then  there  comes  such  a  petition  from  the  city, 
and  says,  That  by  reason  of  this  prorogation 
those  bills  that  were  depending  dul  nut  pass, 
and  the  publiciostioe  received  an  interruption : 


the  use  of  it.  It  is  niin?,  and  I  beliave  every 
good  man's  opinion,  thai  that  prerogativ«  is 
yerv  necessary  and  prpfiiahle  for  as  all ;  bat  it 
is  the  consequence  of  it,  tliat  Uiis  iaterruptioa 
of  jufitice  is  received  ;  nay,  we  are  so  far  from 
saying,  that  tlie  king  did  interrupt  justice,  or 
intenuiii^  it,  that  we  say,  we  do  hope  the  king's 
gracious  intentions  were  only  to  make  way  ?pr 
uie  better  coucuirence  of  his  majesty  <and  his 
parliament.  The  king  does,  for  great  causes^ 
and  best  known  to  himself,  who  hi^  the  pre- 
rogative, prorogue  the  parliament  %  whereby, 
as  a  mere  consequence,  not  as  the  king's  in^ 
tention,  the  public  justice  is  interrupted :  T^ay* 
this  we  a^rm  was  witii  a  good  intention  in  tJEia 
king,  tbathe  might  be  the  better  enabled  to  con- 
c^  with  bis  parHament)  as  it  is  set  ibrth  iq 
the  petition.  Can  there  be  any  tiling  mora 
properly  said  ?  It  is  the  greatest  justification 
of  the  prorogation  thai  can l)e.  The  king  has 
prorogued  the  parliament :  What  to  do  ?  Why 
lustice  hath  in  view  received  aa  interruption^ 
hut  not  in  the  intention  of  the  kiog.  Wa 
know  what  the  meaning  of  it  is,  and  so  we 
set  forth  in  our  very  petition,  it  is  to  eain  thnil 
thai  he  may  the  better  concur  witn  his  par* 
liament.  tt  is  a  great  cvmmendation  of  thtf 
king's  purpose,  instead  of  charging  him  with 
injustice,  that  be  did  resoKe  to  concur  with  his 
parliament  for  such  ends,  and  accordingly  did 
pren^e  the  parliament . 

Now  the  Attorney  General  hath  put  in,  that 
it  was  ta  intent Ume  ;  there  is  the  sting  of  the 
business  to  put  in  those  words,  to  make  that 
which  we  may  lawftilly  speak,  of  itself  to  be 
an  offence.  But  truly  that  signifies  just  no- 
thing :  It  can  never  hurt  a  thing  that  is  true, 
it  has  great  authmity  iu  it,  if  it  be  applied  to  a 
thing  that  is  unlawtiil ;  but  if  in  substance  it 
be  true,  and  the  thing  itself  justifiable,  those 
words  make  nothing  in  the  case ;  and  1  think  1 
need  not  argue  that  point,  hut  refer  myself  to 
the  great  case  that  was  in  Westminster-Hall ; 
and  that  Is  the  reversal  of  the  Judgment  given 


What  is  the  offence  of  this  ?    It  is  all  true.     If    in  this  court  against  my  lord  Hollis,  which  wafl 


there  be  bills  dependius^,  and  impeachiaeat2»« 
that  can  no  other  where  be  fried,  they  dorerci\  c 
interruption  by  a  prorogation.  Can  any  nuui 
say  this  is  fidse  ?  The  charge  in  the  replica- 
tion is,  That  we  did  falsely  and  maliciously  say, 
what  ?  that  which  is  true,  and  that  vi  hich  the 
King  had  said  before,  and  that  which  the  Lords 


a  reversal  in  parliament ;  and  is  printed  in  the 
la4  impression  of  Mr.  Justice  Coke's  Reports 
bv  order  of  parliament ; '  and  there  they  ex«> 
plode  ail  the  notion  of  ea  intentUme^  and  this 
business.  A  man  speaks  words  that  he  might 
speak  in  jmriiament  (though  I  know  not  whe- 
ther iie  might,  or  no,)  but  the  great  thing  is,  if 


and  Commons  said  after  him,  Tliat  till  those    words,  that  in  themselves  are  tolerable  to  be 


tilings  were  done  they  were  not  safe  ;  and 
those  things  as  yet  were  not  done. 

My  lord,  there  is  this  further  in  it,  tlie  |teti- 
tion  ism^forth  m  hac  verba  ;  and  therefore  I 
way  tfldLe  any  thing  out  of  it  to  explain  it,  and 
restore  it  to  itself ;  for  this  indeed  is  a  very  re- 
strained coustructioD  of  the  petition. 

It  says,when  this  interruption  of  the  proro- 
gation was  received,  That  the  kin^  for  urgent 
causes,  aud  very  good  reasons,  did  prorogue 
the  parliament.  It  is  hisprerc^tive  to  do  so  ? 
and  God  forbid  but  be  should  liave  it.  I  think, 
without  doubt,  we  should  be  more  at  a  loss  for 
a  want  of  that  prerogative,  than  we  can  be  by 


*  spoken,  be  spoken,  3'ou  shall  not  come  and  say 
they  were  spoken  with  an  ill  intention ;  though, 
as  I  shall  slien'  by  and  by,  this  j^ath  a  kind  of 
fatality  inlt,  xmd  that  is  this,  that  it  is  done  witii 
an  ill  uiiud  by  a  corporation  that  hath  no  mind 
at  all. 

Mr.  Attorney  General,  Just  now  you  said  it 
had  a  mind,  and  reason  was  its  mind. 

Mr.  Recorder,  I  said  aa  my  lord  Hobart  says 
that  a  by ']aw  to  it  is  a  mind,  as  reason  is  to  a 
man,  but  it  hath  no  moral  mind.  My  lord, 
then  I  say,  the  citizens  of  London  were  indeed 
at  that  time  under  ^preat  consternation,  by  rea* 
sou  of  the  conspiracies  that  had  beep  dnooFered 
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in  otriiameBt,  and  in  the  conrta  of  justice; 
•nd  it  bad  been  declared  bv  tbe  late  lord  chan- 
cellor, at  the  trial  ot'tbe  lord  Staiford,  which 
your  lonlshtp  may  very  vrell  remember,  *  That 

*  London  was  burnt  by  the  Papipts ;  and  there- 

*  fore  it  was  no  wonder,  that  they  were  desirous, 

*  that  themaehe»  and  the  kingdom  shontd  be 
*put  into  ffreat  security  a^tnst  those  enemies.' 
Inis,  my  lord,  I  confess  is  a  tender  point,  and  I 
would  not  speak  a  word  in  it  without  n  law 
book  to  back  me.  I  remember  that  my  lord 
Hobort  says,  that  zeal  and  indigfnation  are  fer- 
vent panions.  The  city  of  London  had  great 
indignation  against  tbe  papists  for  this  conspi  - 
racy  against  we  king  and  kingdom,  and  the  re- 
ligioo  estabfished  by  law.  There  was  no  disaf- 
mtion  in  the  city  at  this  time,  when  this  peti- 
tion was  made,  sure  ;  and  I  wonder,  that  any 
man  should  say,  that  knows  London,  and  was 
•o(|uainted  with  it  then,  and  looks  upon  this  pe- 
tition which  passed '  neminecontradicente/  tnat 
they  had  such  an  intention  as  is  insinuated  : 
and  pray  let  him  read  the  names  of  the  worthy 
aldamen  that  then  sat  upon  the  bench,  and 
tbe  oth^  names  of  the  common  council -men 
Chen  present,  and  then  let  him  say,  if,  without 
reflection,  the  king  hare  more  (oyal  subjects 
in  the*  city  of  London  than  these  men  were. 
And  do  you  think,  if  there  bfd  been  in  it  any 
sedition,  or  any  of  those  ill  qualities  that  make 
Up  the  ill  adverbs,  which  are  joined  to  it  in  the 
replioatioB,  not  one  of  all  those  loyally  disposed 
menwooldhaTespokenagainstit.^  ButaUis!  all 
of  it  passed  *  nemme  contradioente.* 

Mv  k»rd,  I  say,  that  if  the  matter  of  it  be 
jintinable,  as  I  think  it  is,  then  all  these  words 
will  signi^  nothing,  if  there  were  nerer  so  many 
morcOT  tnem :  and  the  presenting  and  carry- 
ing of  it  to  the  king,  that  is  no  offimoe,  that  is 
not  so  much  as  pretended  to  be  one.  And,  my 
lord,  I  think  it  a  Tory  harsh  translation  ot*  the 
word  into  Latin,  when  the  petition  says,  that 
the  parbament's  nrooeedin^,  or  the  punlic  jus- 
tice, reoeiTed  an  interruption,  to  put  that  word 
of  (^trvctumem  in ;  truly  I  think  a  better 
word  might  have  been  firand  to  express  the  soft 
expression  in  the  petition :  and  they  need  not 
have  pat  that  hard  Tiolentword06«frttch'one7n, 
when  to  make  English  of  it  they  translated  it 
Interruption. 

But,  my  lord,  they  do  admit,  I  ^y,  that  the 
making  and  presenting  of  it  to  the  king  b  not 
the  offence,  so  mnch  as  the  publishing^of  it,  by 
which  it  is  exposed  to  many  others  besides. 
Now  to  excuse  that,  the  answer  we  give  is  this ; 
and  it  is  that  which  will  carry  a  very  reason- 
able ground  of  justification  in  it :  certain  citi- 
sens,  that  were  private  men,  had  petitioned  the 
common  oonnciJ,  and  thereby  they  were  im- 
portuned to  make  known  the  desires  of  the  city 
to  the  king,  and  it  was  reasonable  to  make 
known  to  those  citizens  what  tbe  common 
council  had  done,  to  prevent  false  rumours, 
•  which  we  knew  were  rite  enough  in  those  days; 
«nd  to  shew,  that  there  was  nothings  ill  in  it,  we 
did  print  it.  And  it  is  also  all  dnving  at  the 
foounon  interest,  at  tfa^king's  safe^,  ^e  pre- 


\  servation  of  thn  drarcfa  and  fine  government 
established :  all  Aaa  they  did  desire  might  bs 
known  tn  these  citizens,  and  all  otheni  tbat  in- 
(|uired  about  it :  and  therefore  they  printed 
it,  to  evidence  that  there  was  nothmg  of 
ill  intended  in  it.  And  1  do  wonder,  I 
must  confess,  that  this  objection  of  the 
publishing  of  this  petition  should  be  so 
mnch  insisted  upon ;  for  they  say,  that 
the  mayor,  commonalty  and  citizens  of  the  city 
of  London  did  it ;  and  say  not  any  thing  of  tlic 
common  council,  that  they  did  print  it :  now 
they  that  did  vote  it,  knew  it  without  printing ; 
and  it  is  alledged  in  the  pleadings,*  ana  confess- 
ed by  the  demurrer,  that  the  mayor,  comsMNi* 
alty,  the  citizens  of  London,  that  is,  the  corpo- 
ration, consists  of  shore  50,000  men,  whicb 
cannot  well  be  intended  otherwise.  Why  then, 
here  is  a  petition  that  is  agreed  to  be  well 
enough  lodged  as  to  the  persona  that  voted  it, 
it  being  tbe  liberty  of  the  subject  to  petition  , 
and  if  this  had  been  only  presented  to  the  king, 
though  it  had  been  by  those  50,000  men,  nay, 
if  it  had  been  by  10,000  men,  who  had  beoi 
the  oorporation,  it  bad  been  well  enougb,  so  it 
had  not  been  printed,  but  only  kept  private  to 
themselves  :  Why  then  it  is  very  stnuige,'that 
that  what  is  knoWn  to  all  London,  so  great  a 
part  of  tbe  kingdom,  should  be  lawful,  but  it 
should  be  heinously  unlawful  to  send  the  news 
of  it  further.  It  went  further  than  the  dty 
of  London ; '  and  therefore  it  is  such  an 
offence  as  shall  be  a  forfeiture  of  the  cor- 
poration. My  lord,  there  is  the  case  of 
Lake  and  King,  the  petition  to  the  psu*- 
liament  was  Scandalous  m  itself,  yet  it  stood 
protected,  bein^  presented  to  t£e  pariiament; 
and  it  was  lawml  to  print  it,  provided  it  were 
delivered  to  a  committee  of  parliament,  or  only 
to  those  that  were  members ;  though  it  is  said 
there,  that  the  printing  of  it  is  a  great  publish* 
ing;  for  the  composers,  cotrectors,  and  other  pep- 
sons  that  are  concerned  in  the  press,  read  evoy 
letter  of  if.  But  it  was  answered,  that  ptinting 
is  bnt  a  more  expeditious  way  of  writiiig ; 
and  if  he  had  employed  20  clerks,  it  had  been  a 

?reater  publishing  than  three  or  four  printers, 
'ossibly  the  printers  might  not  read  it,  or  not 
be  able  to  read  it  well,  or  not  all  of  them  rend  ft 
at  that  time. 

Now  here,  my  lord,  sure  it  was  lawful  to  ac  • 
quaint  the  citizens  what  theyhad  done,if  you  take 
it  to  be  the  act  of  the  common  council,  and  the 
common  Council  to  be  the  representative  of  the 
city.  It  was  always  agreea  by  the  Hmne  of 
Commons,  that  any  member  might  send  the 
votes  to  those  that  sent  them  ^ther,  andwh<»m 
they  represented  ;  they  have  blamed  indeed 
men  for  sending  the  debates,  hot  never  Ibr 
comnmnicating  Uie  votes  :  and  what  they  may 
do  by  vniting,  that  they  tna^  do  by  pnntiiig'. 
Why  tlien  might  not  the  citizeos  of  London, 
who  by  custom  choose  those  common  ooancil 
men,  well  desire  to  know,  and  might  well  know 
what  they  had  dooef  and  then  what  they 
might  do  by  vniting,  they  might  by  printing* ; 
for  that  is  but  another  way,  diongk  a  uwrm 
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owapcoper  panta;  MiiM|  tsto  dienMnedr 
otr^alum;  nor  can  the  oorporsdon  do  a  per* 
flooal  wrong  to  akiodier;  ooroMithey  commit 
tP^woii  or  felony  ae  to  the  oorporatioii,  nor 
ageiosfc  any  other  person.  And  if  a  writ  of 
deht  be  brought  against  the  may  or  and  com<* 
monalty,  or  oUier  such  body,  upon  an  obliga- 
tion,and  they  pleaditisnottlieir  deed,  and  it 
is  fbond  their  deed,  they  shall  not  be  imprisoned 
as  another  single  person  shall.  The  aame  law 
is,  if  they  are  found  disseisers  with  force,  they 
shall  not  he  imprisoned,  nor  in  a  writ  of  rayish* 
ment  of  ward  shall  the^  either  be  imprisoned, 
or.al^ure  the  realm ;  lor  such  a  body  is  but  a 
name,  to  which  such  an  act  cannot  be  ^one. 
So  says  Catesby  in  the  same  book  ;  In  a  writ 
brought  against  tliem  no  Capias  shall  issne^ 
because  they  are  but  as  a  dead  person  in  law ; 
and  the  appearance  noon  a  Capias  cannot  be 
otherwise  than  nersonal.  And  so  to  this  pmr- 
pose  says  the  cnief  justice  there  ;  If  this  body 
will  do  any  thin^,  it  must  be  done  by  writing. 
And  all  along  it  is  the  tenor  of  the  Wnole  case, 
that  a  corporation  cannot  commit  treason,  or 
any  other  crime.  But  the  reason  of  the  tiling 
isaboFe  any  authority.  Suppose,  that  they 
under  their  common  seal  should  commit  trea- 
son, and  you  bring  an  indictment  of  treason 
aeainst  the  mayor,  conmionaity,  and  citizens 
of  the  city  of  London,  what  judgment  shall  be 
given  agamst  them  in  their  corporate  capacity  P 
What  ?  It  shall  be,,  that  '  Suspendatur  per 
*  coUum  corpus  politieum.'  And  then,  wnat 
execution  shall  be  done  upon  that  sentence  P 
What  ?  must  they  hang  up  the  common  sealP 
Nothing  else  you  can  do  can  affect  them  ;  bnt 
in  their  private  capacity,  there  they  may  be 
punished  as  single  |>ersons. 

A  penal  statute  says,  that  he  or  she,  that  o^ 
fends  against  the  law,  shall  forfeit  so  much^  or 
incur  such  apenahy :  Is  a  corporation  male,  or 
feoiale,thatitshouid  come  under  such  a  pro* 
vision?  But  the  real  reason  of  the  law  is  thist 
it  is  a  civil  being,  it  is  Em  civile^  it  is  Cbrptt* 
poUtkum ;  it  hi^h  civil  qualities,  but  it  hath  w» 
moral  qualities  ;  and  all  offences  consist  in  the 
immorality  of  them,  and  there  mnstbe  malice 
to  make  diat  imraoralitv.  No  words  or  aote 
are  treason  or  lelony,  unless,  there  be  a  traite- 
rous  mind,  era  felonious -mind  ;  and  therefore 
a  madman  cannot  be  guilty  of  treason  or  felony. 

Serjeant brt^ughtan  action  for  thesewonb^ 

that  lie  had  spoken  treason  ;  it  was  moved  in 
arrestof  judgment,  that  tliis  cannot  be  action* 
able  ;  for  he  might  speak  Reason  in  putting  « 
case :  Ay !  that  were  well,  said  they,  3*  it 
could  b^  understood  ^ ;  bat  we  must  mtend  ity 
diat  he  spoke  treason^  as  his  own  wordier  corrfi 
ffiM,  which  makes  it  treason  ;  for  treason  ooa« 
flBstsin  the  immorality  of  the  mind. 

Another  reason  is  what  Pijpott  eaid,  aa  I  slid 
before,  That  -%  corporation  la  but  a  name,  an 
^  nUianiiy  a  tbmg,  that  cannot  see  or  be 
aeeit,  and  indeed  ia  no  robManoe,  nor  can  do 
or  aufibr  wrong,  nor  ray  thing  where  a  oor«^ 
MNcel  appearanoeie.  vaquasite;  What  my  ferd 
1) jter  says  in  Mocr  ^ .  tfM^  1w  Mfor  lawv  if^ 


eoitable  and  eompendions  way,  of  exhibiluig 
any  thing  that  voe  wonld  have  go  to  many. 
And  if  it  be  lawral  to  impart  it  te  all  the  city* 
and  all  thecity  does  know  it,  though  it  does  go 
fiirther«  it  is  no  matter ;  for  what  is  known  to 
London,  may  very  well  be  known  to  all  the 
nation  besideay  wiifaoot  oflence,  if  it  did 
fo  further.  Besides,  it  shall  never  be  intended 
It  was  nublished  further,  or  that  any  others 
knew  or  it ;  for  it  is  said  to  be  published  in  the 
parish  of  St.  Michael  Baesishaw,  in  the  vrard 
ofBassishaw,  and  that  is  in  I^ndon,  tothe 
eitizeoa  of  London,  and  so  they  only  talked  of 
it  amon^  themselves.  Besides  the  main 
thing  which  I  go  upon,  is,  if  there  be  no  ill 
ifk  the  thing  itself,  the  ea  mtentione  can  make 
no  crime  by  a  bare  affirmation,  which  we  deny  ^ 
end  if  it  mi^ht  be  well  said  or  done,  it  is  law- 
tiil  to  print  it,  and  the  publication  is  no  oflence 
neither. 

•  My  lord,  the  next  point  1  come  to  is  this, 
that  a  corporation  cannot  possibly  commit  a 
capital  crime,  or  any  other  crime  against  the 
peace :  And  I. shall  offer  this  dilemma,  either  it 
was  done  seditiously,  or  not ;  if  not,  then  there 
is  no  sufficient  assignment  of  a  cause  of  forfei- 
ture: if  it  were,  then  it  is  a  eriine  for  which 
the  offender  is  indictable ;  and  that,  1  say,  is 
«l)solutely  impossible  for  a  corptration  to  be. 
guilty  ol.  And  here  I  will  throw  hL  also  that 
business  of  the  toll ;  and  I  will,  for  argument's 
sake,  admit  t)ie  taking  of  a  wrongful  toll  to  be 
robbery,  and  then  let  the  argument  go  on.  I 
have-  heard  it  said  within  the  bar  occasionally, 
that  a  corporation  is  intrubted  with  the  govern- 
ment ;  and  thar  they  may  commit  treason, 
and  raise  sedition,  as  Mr.  Solicitor  hath  said ;  1 
auppose  it  must  be  under  their  gp:eat  seal :  But 
I  confess,  I  believe  it  is  rather  spoken  to  amuse 
than  to  satisfy :  But  I  really  think  it  is  no  ill 
nor  unjustly  thing  for  me  to  say,  nor  against 
the  goveniment  to  affirm,  that  it  is  imposssible 
a  cur|joration  can  commit  treason^  or  that  it  is 
intrusted  with  the  government  in  any  such 
kind. 

But  first,  my  lord,  I  shall  shew  you  what 
opinion  former  times  had,  and  that  because 
aucb  an  opinion  as  this  hath  been  broached  of 
Ute  days. 

JL  C.  /.  Mr.  Recorder,  will  you  be  much 
longer  ?  Because  I  must  sit  here  at  Ni$i  prim 
this  afWmoon,  and  yet  I  would  fain  hear  the 
argument,  if  it  would  not  he  too  long. 

Mr.  Recorder,  No,  my  lord  :  i  have  almost 
done,  and  will  cut  short 

In  31  £.  4,  foL  13.  b.  it  is  said  by  Pigott, 
that  a  mayor  has  two  aUities;  the  one  to  hia 
own  use,  to  make  and  to  grant,  and  to  do  aa 
another  natural  person  does ;  and  then  the 
mayoress  mayor  and  conimouaHy< hath  ano- 
Hher  cjapaeity  to  their  common  use  and  profit ; 
and  that  is  hut  a  name,  an  etu  rationUy  a  thuw 
^t  cannot  be  veen,  and  is  no  substance ;  and 
for  this  name  or  corporation,  it  is  imposaibfo 
th^  een  do  or  soffm'  any  wrong,  as  to  oe  beat 
or  be  beaten,  aaauc|i  a  body ;  but  the  wrottg  ia 
l^tfde  to  every  member  ef  ^  body,  w  to  Ilia 

yoi*.  niu 


V 
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Ibelwre»  tnMti^fMMMi  iKAmwuaam 
dkd  Bce,  tlwt  a  wporttioB  oooM  be  bnaml  fai 
>  fwwgniaaafo  qc alatate awf tJwnt ;  uaditk/ff 
WoauM  it  nwnt  be  -  MkooirledBed  n»  OBtiMi  9 
Mifi  ao  i»  tbia^case,  .tfa^  guilt  fo)toW9  tbe  jpcr* 
»Mi»  bqt  eaaooi  a.incwe  cqyacity.  ImaUcriniM 
tlieeieiMlerBiiift.apfnu  mpenon,  andptad 


badiM  agaiaataaiafwaiebeiy?  WMt 
be  llw  exconttw  ag9(iwt  tiKc  CUtfMi  Pail^^ 
tint  cfli  neitbar  lea^uyr  be  aecn  r 

IMiiktlwMlg1it¥fAu&;  asdl 
iasa,  I  wemler  Imw  it  oooM 
mtufi  of  asy  man,  tlni  a 
eaKiimt  a  corponleciii 


eerpRafeoa  eoalB 
1  have,  aa  H  ' 


m  fenah^  andaiifibr  m  penoo ;  but  yoa  ean   eame  me,  in  regard  (tf  tbe  duty-of  aoy  fiioc» 


never  bring  the  major,  commomtkj,  and  citi- 
aens  into  gael,  to  appear  and  plein  te  an  in- 
dictment, lo  reoeire  a  judgment*  or  aufief  exe- 
eotion.  Oan  a  body  potitie,  that  ia  iaTislUe, 
impeatf  in  peraon  ;  bot  then  there  is  thia  great 
^Djectien  9  ity  thia  men-  s,  tbey  my,  if  Uiere 
be  ne  pimishing  of  them,  there  is  no  govern- 
ment, and  Hiey  may  eommit  treason  imder  the 
great  s^al,  thi^  may  faise  armies,  and  tnsti- 

Ka  rebeHioii,  and  aU  with  impomty.  My 
I  say  no,  and  I  fprre  tfre  amnrera  to  it^ 
that  are  not  te  be  replied  to  ;  and  the  fimt  is 
this: 

1«  AU  these  persens,  that  are  met  together, 
AMMigh  they  are  met  corporaUtsr^  m  thdr  eor* 
peraie  oapactty,  for  the  acts  of  the  earperation 
at  that  time ;  yet  when  tbey  go  oot  of  their 
eorporaite  fousiness,  and  commit  treason  or  fe- 
lony, the  erimedoes  not  egretiU  perumm,  creiy 
one  of  them  is  a  traitor  or  a  felon ;  and  not- 
withstailding  they  appeared  there  mider  the 
ptetUHDe  of  a  corporation,,  yet  tbey  are  alt  li- 
•hie  in  thev  pnrate  sereral  capacities,  every 
saw  of  them  must  be  indicted  p^sonaltv,  and 
nibr  nersonally :  for  when  tbey  |fo  about  to 
do  anch  a  thing,  it  is  out  of  the  bnsmess  of  the 
aerperation;  and  they  most  answer  for  their 
tnm  partionlar  offencea.    But, 

2.  I  have  another  ommvr  to  give  m  it. 
This  objection  is  to  be  retorted  on  the  other 
4de,  tmt  if  a  oofpeiation  authorize  the  levy- 
lag  of  war  under  tbev  common  seal,  they 
diall  be  afllKled  by  it  m  their  politie  capacity, 
and  aie  liable  m  the  law  in  that  capacity  only, 
and  mnstanfier  in  that  capacity  only:  and  the 
aaMaqoenoe  of  that  is,  they  are  discharged  in 
their  private  capacity ;  and  this  is  a  law  of  in- 
deamity  and  proleebon  for  all  crimes ;  fer  a 
man  cannot  be  liable  two  ways  for  treason,  or 
felony,  or  any  other  crimes :  if  be  be  not  li-. 
able  in  his  prtrate,  he  is  in  his  public  capaeity ; 
if  Kit  in  fast  public,  he  is  in  his  private.  And 
wtet  is  the  eansiiqaeiioe  of  that  f  This  is  a 
dispensation  fer  a  corporation  met  together  in 
a  body,  to  da  any  iU^pal  thing,  or  to  commit 
any  enormona  crimen  fer  the  hinges  counsel 
aay  this,  We  are  responsible  fer  it  in  our  po» 
litie  capacity;  and  what  exeeutipn  can  then 
be  done  to  pnnirii  that  corporation  wid^suc^  a 
punishment  as  the  law  inmcts,  that  is,  impri- 
sonment,-or  death,  any  more  than  npon  an 
action  of  debt  brought  against  them  upon  a 
iond^  and  iioa  est/actum  pleaded,  and  mnnd 
fet  Ae  piaintiiT?  €an  tk^  be  hnprisonedP 
and  the  Ukn.  So  <iat  this  shaH  protect  and 
dieher  them  in  the  oomaMuion  of  any  ei^tkl 
efleaoa^  fer  if  they  aietosufiar  fer  it  as  a 
aorpomioM,  jptm  oMttt  take  judtfmsni  agiiiMH 
thei^iTibi  hsr  giaasriti  and  faei^  im  thai 


and  before  tha^  fer  my  own  laariiiMfc,  read 
Smmfetd's  Pleas  of  Uie  Crown,  my  tordCeiw'a 
4th  Institntee,  Penlion  de  IHte  Regiii,  mr 
kml  Hales's  Plsaa  of  die  Crown,  Mlton't 
Justice  of  the  Peace,  and  ether  bodes  an  thai 
snbject;  but  1  defy  any  man  to  shear  aatf  in 
aay  sf  tfiose  treatises  csneemiag  criminal  msn- 
teiiB,  any  reartnlien,  that  ever  a  earpornioK 
eouM  be  so  cencCTned»  that  Aey  Aendd  be 
bronght  befere  a  justice  of  peace,  or  jarncneded 
agtinat  upon  any  hdv  fer  treason  or  fekmy,  or 
be  banged  in  their  political  capacity. 

My  lord,  I  shall  coadnda  all  my 
of  tine  kmd  (and  I  have  ahmat  dene, 
I  perceive  I  mcronch  npon  year  psiisiiee) 
anohmrvation  I  have  made  imen  the  19  H.  ff 
c*  7,  and  it  is  thesmtute,  ttail  mtea  provi- 
sion agamst  corpomtions,  that  tmaie  hj^e-Iairt 
against  ti^e  prerogative.    That  alnitt#  sm 
That  aomecorpovalions  did  so ;  now  an  higher 
offence  than  that,  sore,  eannet  well  he  de- 
scribed ;  and  there  Chat  law  Bays,  that  thsaa 
that  do  so,  that  make  such  hye-laws  agaiaat 
the  prerogative,  ehill  ferfeit  fer  so  dainr,  fer 
evei^  offence,  40t  nalem  they  are  eoummid 
by  the  chancellor  and  treaswer,  and  chief  jns- 
hoes,  or  any  three  of  diem.    Now  la  what 
pnrpeae  was  this  statatemade;  if  the  making 
of  an  ill  by-law  (and  worse  cannea  be  than  a 
by-law  against  the  king's  preregafive)  abenld 
be  a  ferfeiture  of  the  being  of  a  eorperalian? 
How  vainly  did  the  kmg  and  pariiamettt  e»-^ 
ploy  themselvesto  make  a  statute,  thntaccr> 
poration  shonhi  ferfeit  40/.  for  such  an  ef« 
fencef  No  man  will  saT  they  bad  raHier  tritt 
that  penalty  tbAu  anofeer,  'when  the^r  migbt 
have  a  greater,  if  a  greater  could  be  had  by 
kw.  Iftbey  might  have  had  a  Quo  Wamala, 
and  therdliy  deatroy  the  corporation,  sorriy 
they  would  not  have  stood  fer  the  penalty  eif 
40/r  for  they  migbt   easQy  have  gnt  more 
aitoney :  No,  they  migbt  have  said.  We  will 
aever  pass  it  by,  nnkns  yon  will  give  ua  4,<MXML 
or  a  fer  freaXer  sum  ;  nor  shall  yo^  have  yov 
corporatton  agam,  without  you  give  vni  a  con- 
siderable recompenee  fer  it.    And  when  the 
process  and  the  proceedings  were  so  expe£- 
tious  and  easy  to  dome  at  m  a  Chio  Warranto, 
as  it  was  easy  in  thosedays^  viby  shonM  Uicy 
put  the  king  to  the  Mays,  m  an  action  dfdeht 
fer  so  small  a  pemdty  aa  40/  ?  So  that  1  take 
it  to  be  a  cBrect  judgment  ef  the  parliament  in 
that  case,  that  no  cwrpetathm  ahonkt  or  oonU 
be  ferfeiled  for  the  makmg  ef  any  byrln^  timt 
wa#  irregular,  thoagh  it  were  even  againac  the 
bjng's  prerogative. 

But  to  bastaH  to  a  coariorion,  T  tasvehl  Ofe 
whiter  my  lord,  supposed^  iMl  An 
eammonalty ,  Md  eitiaena  ef  Lohdiitt  iMNi  i 
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whidi  they  are  part,  should  m^  op  th^  bebg> 
or,  what  is  wone,  forfeit  the  heing  of  thtX  cor- 
poration. The  cu&tdtn  of  K^nt,  that  makes 
an  iii&ot  ea^hle  of  making  a  feoAnent,  shidi 
ueyer  enable  an  infant  tenant  in  tail  to  mak^ 
a  feoffment,  so  a«  to  work  &  dKsconUnu- 
ance  of  the  estate  tail,  and  put  the  heir  to  hii 
Formedon.  Every  illegal  act  of  their's  is  be- 
yond  their  commis&luQ,  and  a  nnltlty  of  thai 
18  all  in  respect  of  tliemselves ;  and  it  is  as  if 
thej  had  never  done  it  as  to  the  oorporatioii,  for 
they  are  by  no  means  the  corporation^  for 
though  they  use  the  common  seal  in  aoroe 
cases,  at  other  times,  so  do  the  court  of  alder* 
men  in  other  cases ;  but  it  is  only  in  other 
cases  wherein  they  are  particularly  introsted* 
If  an  act  of  common  council  say,  that  I  shaQ 
have  such  and  such  lands  of  the  ci^'s,  tibatacft 
signifies  nothing,  hut  fts  H  direction  and  adrices 
when  it  is  under  the  common  seal,  it  is  an  ael 
of  corporation,  and  proceeding  by  advice  of 
common  council,  it  bmds. 

Now,  my  lord,  this  is  the  more  unreaaoar 
able,  because  we  koow,  that  the  practice  of 
the  common  council  in  London  being  t^  adviaa 
for  all  the  inhabitants,  they  are  chosen,  by  th« 
unfreemen  as  well  as  others  \  and  it  is  a  strangv 
thing,  that  tliey  should  have  a  capacity  to  give 
away  the  liberty  of  the  citizens^  when  they  ara 
chosen  by  others  as  well  as  them.  iWy  tia4 
no  such  trust  for  Iham ;  nay,  all  tmat  tbe^ 
had  was  to  keep  their  liberties,  and  not  to  des- 
troy them.  Has  aay  man  a  trust  to  deslroj 
himself  P  Bore  no  man  is  trusted  bv  God  hioir 
self  to  be  Felo  de  $€.  And  certainly  then  you 
can  never  understand  it  to  be  in  the  nature  of  |i 
trust  to  destroy  another ;  and  the  least  citizen, 
my  lord,  has  as  much  and  as  true  an  inters 
in  the  corporation  of  the  city  of  LoBdon.  lyi 
the  greatest :  And  therefore  SJK),  if  tbcjy  nad 
been  much  the  greater  number  of  the  dti*- 
zens,  woiald  signify  nothing  to  the  ie$L  of  tb/s 
body. 

My  lord,  I  shall  only  say  this  little  more : 
Here  is  no  crime  charged  relating  to  them  as  ^ 
corporation :  Here  is  mdeed  a  luie  word  used, 
that  we  did  this  <  contra  fiduciam  in  oorpoSfB 
*  politico  repositam  ;*  but  all  thb  is  but  an  ima- 
ginary trust,  the  king  never  gave  them  H 
Dower  or  authority,  or  intrusti'd  tnem  to  make 
Dv-laws  that  were  imreasonabie ;  he  gave 
tnem  a  power  to  nuike  reasonable  by-law9, 
and  so  he  does  every  corporation.  And  tha 
same  law  that  gave  them  .the  power,  limits 
that  povier,  and  savs,  if  they  go  beyond  that 
power,  it  is  a  nullity.  And  d»ese  aots  relate 
not  to  them  as  a  corporation ;  the  Petition  is 
not  80  much  as  said  to  be  against  any  triist  re- 
posed in  the  corporation ;  certainly  tliere  nevfr 
was  any  such  trust.  Diid  ever  the  king  intrust 
them  to  advise  him  about  the  tnatters  contained 
in  the  Petition  ?  And  if  not,  then  it  is  net 
c(mtr(^fiduciam ;  therefore  \\  relates  to  parti- 
cular persons :  If  it  be  an  offence,  1  hope  itis 
none  of  the  corporation's. 

Ikit  tlMen  the  levying  of  money,  thai  is  cm* 
tra  fidudomi  tktj  took  vppa  tbwi  an  0* 


this:  Biititi»nmt9o^thiai9BOttheact«fthe 
mayor,  commonalty,  and  citizens,  it  is  not  the 
two  hundredth  part  of  the  oorpNoration,  it  is  but 
the  act  of  the  common  council ;  and  we  have 
distinguished  ourselves  by  pleading,  that  it 
does  not  consist  of  above  250,  when  the  city 
contains  above  50,000.  I  must  confess  the 
council  is  not  taken  notice  of  much  in  la;w ;  as 
ik  seen  in  Warren's  case,  S  Crook  540,  and  9 
Rolls  1 12.  'Warren,  being  one  of  the  common 
council  of  Coventry,  aodaisplaced,  sued  out  a 
writ  of  restitution ;  and  upon  that  writ  it  was 
feturned,  that  by  custom  the  city  might  place 
dnd  displace  ad  Libitum ;  they  thereneld,  that 
the  custom  was  good :  But  it  is  not  so  of  a 
freeman  or  alderman,  because  he  hath  a  free- 
hold ;  but  a  common  council  is  a  thing  colla- 
teral to  a  iror^httion,  and  the  office  ofa  com- 
90U  council  IS  nothing  but  only  to  give  assist- 
ance and  advice,  whicli  they  may  refuse  at 
their  pleasure.  In  Estwick's  case  lo  Style  32, 
Bud  S  BoIU,  456,  it  ]b  said.  That  it  is  a  pUce 
laeffely  by  cusftom,  and  that  the  common  coun- 
cil is  properly  but  only  a  court  of  advice ;  and 
my  lord,  you  shall  never  intend  mure  than  that 
they  were  a  court  of  ailvifv :  All  the  rise  of 
Ihetr  power  is  but  by  custom,  and  that  custom 
is  pteded  to  eive  advice  for  the  benefit ^of  the 
city,  and  ma^  by-laws  for  the  good  of  the 
Corperation ;  and  that  is  confessed  by  the  de- 
murrer, and  yott  shall  intend  no  more  than 
what  is  opened  in  tlie  pleading. 

And  tnen  it  is  evident  this  was  done  by  a 
very  amall  part  of  the  citizens  of  London ;  and 
that  does  no  way  affect  the  whole  corporation 
aure.  la  James  Ba«:g's  case,  1  Rolls  fol.  226, 
it  is  said.  That  if  a  [latent  be  procured  by  some 
persons  of  a  corporation,  and  the  greater  part 
do  not  awentto  it,  that  shall  not  bind  a  corpo- 
ration. And  if  so  be  a  charter  sealed,  and  sent 
by  the  kiog,  because  not  accepted  in  pait^  by 
the  greater  party,  bind  not,  shall  an  act  done 
by  a  few,  and  an  act  done,  that  tends  to  a  for- 
^tur^  bind  the  whole  in  point  of  did  r  being  ? 
There  is  no  ground  to  say,  that  the  common 
pouncal  represents  the  city,  no  more  than  a 
counsel  does  his  client,  or  an  attorney  his  mas- 
ter ;  only  as  far  as  is  for  the  benefit  of  the  city, 
they  are  chosen  and  intrusted  to  make  by-laws ; 
if  they  offend,  they  are  but  ministers  and  offi- 
cers, and  so  they  are  within  the  statute  of 
Edw.  8,  which  1  mention,  though  I  think  we 
We  no  need  of  that  in  the  case  to  helj[)  us  i  if 
th^  make  an  unreasonable  by-law,  it  is  void, 
and  every  man  that  is  aggrieved  by  it  may 
Jiave  bis  remedy,  may  bring  his  action.  ShaU 
f  Ott  supply  this  bv  an  intendment,  that  they 
hare  such  a  relation?  that  they  are  tlie 
representatives  of  the  city  of  London  ?  that 
they  have  a  power  to  forfeit  the  corpora- 
tion ?  No,  my  lord^  by  law  they  are  purt  of 
the  corporation,  but  they  have  no  such  p»nver 
jU>  forfeit  the  corporation.  A  custom  shall 
never  be  construed  to  enable  a  man  to  do  a 
wrong ;  and  a  great  wrooff  it  is,  that  they  that 
M»  trusted,  and  trusted  hut  for  a  year,  uid 
trusted  but  for  the  good  of  the  eorporvtion  of 
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legal  and  unjust  power  in  the  commaii  oouncil. 
Soppofle  it  80,  bow  does  this  bdong  to  the 
corporalioo  ?  It  is  a&  incroschment  upon  pro- 
pertv,  it  is  the  most  aiintrary  thing  in  the 
world.  Whedier  they  ha?  e  the  mancet,  and 
the  dominion  of  it,  or  not,  is  matter  of  fact, 
And  being  pleaded,  is  confessed  hv  the  demur- 
rer :  And  then  for  the  power  oi  making  by- 
laws, that  is  a  thinflr  that  cannot  possibly  be 
tak^  from  them  while  they  are  a  corporation ; 
it  ifi  that  which  must  be  in  them  as  a  corpora- 
tion, like  the  faculty  of  reason  in  a  man,  to  ex* 
press  bis  resolutions  by.  And  it  is  no  more, 
than  if  a  man,  that  has  a  nuirket,  bid  his  ser- 
vant go  and  remove  such  as  hare  stalls  there, 
nnless  ihey  will  pay  so  much.  That  direction 
is  as  good  a  law  as  this,  and  as  bad  a  law  as 
this,  and  no  more.  There  is  nothing  else  in  it 
Irat  the  direction  of  the  officers,  what  they  shidl 
do  in  the  ordering  of  the  markets,  and  disposing 
of  the  city's  property. 

Then  as  to  the  formal  method  of  expressing 
themselTes,  whether  it  be  by  act  of  common 
council,  or  under  the  common  seal,  or  by  their 
natural  voice,  it  is  all  one,  it  is  not  a  thing  that 
concerns  them  as  a  body  politic :  but  if  it  were 
Okgal  and  mistaken,  I  say,  the  penalty  is  only, 
that  it  shall  be  void.  What  the  common 
council,  nay,  what  the  corporation  does  within 
the  limits  of  its  authority,  is  gbod  ^  what  be- 
yond that  it  does,  be  voi<L  .  If  I  command  my 
MTvant  to  disti*ain  for  rent,  and  be  kills  a  man 
in  the  doing  of  it,  this,  as  to  me,  is  void ;  but  as 
to  himself,  that  is  chargeable  upon  him.  And 
what  1  say  of  the  common  council,  I  say  of  die 
corporation  itself,  that  it  is  a  capacity,  and  a  li^ 
nited  capacity ;  It  is  the  act  of  the  members,  not 
of  the  corporation,  if  they  do  wrong.  The  com- 
mon council  can  act  for  tbe  good  or  the  city  and 
ttecity  can  do  no  more,  if  they  themselves 
should  meet.  Croke,  Eliz.  fol.  85. 'the  queen 
tttakes  a  lease  for  years  of  lands  to  the  men  of 
Ghesterfiek),  by  the  name  of  Aldermen,  and 
Ihey  by  that  name  grant  all  their  interest  to 
Clerk ;  says  that  book,  tliis  is  void ;  for  the 
queen  granting  them  a  lease  as  to  dbe  aldermen 
of  Chestelrfleld,  this  makes  them  a  corporation, 
and  gives  them  a  capacity  to  take,  but  not  to 
grant  AndsoHorfs,  Abr.l.  p.  513.  And 
nierefore  no  corporation  is  to  be  considered  as 
a  corporation,  but  only  when  it  acts  according 
to  the  capacity  allowed  to  it;  and  as  to  the 
rest,  it  all  turns  into  their  private  capacity,  but 
it  affects  not  the  body,  nor  hath  any  such  re- 
lalionastobindit.  ^ 

My  lord,  all  the  question  here  is.  Whether 
•here  shall  be  such  a  person  in  esse  as  this  cor- 
poratito  ?  Whether  the  city  of  London  shall 
anbaist  as  such  a  person,  to  sue  and  be  sued, 
to  plead  and  be  impleaded  ?  There  is  nothing 
of  govemmeot  or  misgovemment  in  the  case ; 
hot  it  is  all  about  our  capacity,  and  nothing  else 
whether  we  shah  be  defendant  or  ptamtiif  in 
any  oonrt. 

Mjlwd,  Magna  Charla,  and  all  the  other 
aets^mrt  have  gone  in  conftrmation  of  it,  shew 
Ike  graat  care  of  the  government  in  all  i^es  to 


preserve  the  city  of  London;  and  I  hMik  upon 
them  as  so  many  declarations  of  the  ittinior<* 
tality  of  it,  and  of  all  odier  eorporatiotts.  I 
aball  use  a  strange  argument  perhaps  at  tot 
heating,  but  it  is  to  me  a  great  evidence  lor  us 
that  Magna  Charta  does  not  confirm  our  being, 
but  our  Uberties  and  privileges ;  it  sajps.  That 
the  ci^'  of  London  shall  have  all  its  liberties, 
it  confirms  its  leets,  its  ravkets,  and  all  tbofs 
things,  that  is,  it  confimis  all  that  it  has ;  it 
has  notsaved  indeed,  if  a  corooration  indeed  be 
built  ppon  a  corporation ;  (ut  that  jM^tienlar 
liberty  niay  hedertroyed,  as  xhat  of  Bridewell, 
and  the  like ,  but  it  does  more  than  eonfinn 
its  being,  for  it  does  implicity  dedare,  that  tbtf 
was  impossible  to  be  forfeited :  they  confirm  what 
needed  confirmation ;  but  for  their  b^ng  there 
was  no  need  of  that ;  it  only  confirmed  die  sn* 
perrenient  liberties,  without  which  it  migbt  be 
a  corporation ;  but  as  to  its  being,  it  meddM 
notvritli  that.  And  if  it  were  not  so,  it  were 
an  tmreasonable  thing,  that  we  should  haveso 
many  acts  of  parliament,  that  give  sach  par- 
ticular powers  to  the  mayor  and  commonalty  of 
London ;  and  scarce  any  act  of  parliamcat, 
that  relates  to  the  public,  but  London  is  men- 
tioned,  and  taken  care  of  in  it.  Are  not  all 
these  'declarations,  that  London  shookl  stand 
for  evpr  ?  Would  not  any  one  have  said  dse, 

Srayn'bat  do  you  put  such  confidence  in  Lon- 
on  for  P  There  is  not  such  a  fickle  thing  upon 
the  earth  as  the  bebg  of  the  corporatioo  of 
London.  If  they  lay l>nt  6d.  upon  a  joint  of 
meat,  they  are  gone,  and  there  is  not  n  moefii 
in  the  year  but  they  forfeit  their  being. 

The  act  for  administration  hath  a  proriao, 
that  says,  it  shall  not  extend  to  London :  Wlrf 
does  any  man  think,  that  this  law  was  not  in* 
tended  to  be  as  perpetual  for  London,  as  for 
other  parts  of  the  kingdom  ?  They  did  not 
question  but  London  would  be  a  corporatioii  as 
long  as  England  was  England.  It  would  be 
a  strange  Siins  in  the  example  of  it,  that 
the  world  should  be  taught  by  one  inetamoe, 
that  a  corporation  can  oe  ruined,  when  as 
many  pCQ|)le  put  tlicir  trusts  in  those  corpora- 
tion,  and  so  many  vast  inheritances  depend  upos 
them.  And  1  think  the  king  and  the  govemmeot, 
or  those  3'ou  call  so,  are  more  concerned  to  pr^N 
serve  liOndon,  than  all-  the  persons  that  are  in 
it.  I  would  not  speak  it  in  this  place  by  way 
of  aigument  for  my  client,  but  I  think  I  could 
maintain  it  in  all  places ;  only  I  hope  and  be- 
lieve I  shall  have  no  need  for  it. 

My  lord,  all  innovations  (as  this  must  cer- 
tainty be  a  very  great  one)  are  dangerous ;  this 
firame  of  government  has  last^  and  been  we* 
served  for  many  hundreds  of  years,  and  I  nope 
wiU  be  so  as  long  as  the  world  endures. 

My  loitl,  I  am  sensible  I  need  your  patience  $ 
but  ihavje  just  done.  Here  is  a  char^  that  has 
very  little,  indeed  there  is  nothing  in  the  inat> 
ter  of  it ;  but  the  weight  and  consequeoceo  m 
fitter  to  be  meditated  upon,  than  spoken  of. 
And  therefore  for  these  reasons  I  do  pmy,  that 
these  liberties  may  be  adjudge  to  us,  and  wn 
may  be  dismisseu  oat  of  this  court. 
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Now,  my  lonl,  if  your  lordship  please,  I  will 
give  an  answer  to  iHr.  Solicitor's  authorities 

LordVkU/Juitice,  I  supnose  vou  do  intend 
to  ar^e  it  again,  and  therefore  there  will  not 
be  so  much  need  of  that  now  ;  besides,  it  is  late, 
and  I  cannot  stay. 

Attorney  General,  My  lord,  I  think  it  may 
be  very  proper  to  have  one  other  arg^umeut,  the 
first  week  in  Easier  term. 

Lord  Chief  Justice.  Tkke  what  day  you  will, 
Mr.  Attorney.' 

Attorney  General.  Let  it  be  the  first  Friday 
in  the  term,  if  you  please,  my  lord. 

Lord  Chief  Justice.  Let  it  be  so.  Look  you, 
Mr.  Recorder,  I  j^erceive  you  do  agree,  that 
the  Petition,  settmg  forth,  that  the  king  having 
prorogued  the  paniament^  and  thereby  that 
common  justice  had  received  interruption ;  you 
have  justified  in  your  plea,  (I  took  it  always  to 
be  so),  and  now  at  the  bar,  that  the  king  by  the 
iirorMpoion  did  interrupt  the  justice  of  the 
jdngffom. 

Mr.  Recorder.  No,  no,  my  lord :  then  1 
liave  reason  to  speak  again,  to  make  myself 
rightly  understood. 

Lord  Chief  Justice.  Why,  loOk  you,  you  do 
agree,  that  the  king  had  proro^ea  the  parlia- 
ment, and  thereby  that  public  justice  was  in- 
terrupted ;  if  that  were  so,  by  whose  means, 
and  by  whom  did  the  public  justice  receive  in- 
terruption, if  not  by  the  king  ?  I  did  take  it  to 
be  so  really,  and  that  yon  had  justified  it. 

Mr.  Recorder.  My  lord,  I  do  agree,  as  we 
say,  and  the  king  himself  said,  that  these  acts 
were  not  passed,  nor  the  Lords  tried ;  and  so 
justice  was  not  done  :  and  I  would  ask  your 
lordship,  or  any  other  indifferent  person,  whe- 
ther iustice  were  done,  or  necessary  provision 
for  tuese  things  made,  if  those  bills  were  on- 
passed  P  if  it  were  so,  it  is  a  natural  truth, 
that  thereby  the  trial,  and  acquittal,  or  con- 
demnation of  the  Lords  was  interrupted  ;  and 
so  was  the  security  of  the  king's  person,  and 
the  Protestant  refi^on,  the  bills  not  being 
passed.  For  the  kmg  calls  upon  the  parlia- 
ment to  pass  them  the  next  session,  therefore 
they  were  not  passed  in  the  former  sl^ssion. 
This  if  by  no  means  a  charging  of  the  inter- 
ruption of  justice  upon  the  lung  ;  every  great 
thing,  that  is  done  by  the  king,  may  have  a 
prejudicial  influence,  it  may  be,  as  to  some 
particulars  ;  but  to  say,  that  thereby  justice  is 
interrupted,  is  not'  to  char^  any  Mame  upon 
the  king  ;  because,  though  it  may  be  prejudi- 
cial in  one  particular,  yet  it  may  be  usenil  to 
the  public.  No  doubt,  if  the  king  do  prorogue 
the  parliament  for  never  so  great  ends,  and  ne- 
cestiary  causes,  yet  if  I  have  but  one  bill  pass- 
ing there,  suppose  it  be  a  private  bill  about 
naturalization,  or  the  like,  if  a  proro^tion 
comes,  it  is  naturally  true,  that  that  is  inter- 
rupted ;  but  that  is  not  layibg  a  blame  upon 
the  king. 

Lord  Chirf  Justice.  May  it  be  said,  that  the 
public  Justice  is  interrupted,  if  a  bill  for  natu- 
raliza;ion,  or  the  like,  pass  not  beibre  the  pro- 
ro;;ation  ?  I  speak  it  for  this  only,  that  they 


that  argue  next  may  think  upon  it.    The  Peti- 
tion doea  say,  that  the  public  justice  was  in- 
terrupted: did  they  mean  it  was  true?  or  did 
they  mean  it  was  not  true  i  If  they  did  mean  - 
it  was  true,  then  you  luivc  done  well  to  justify 
it,  to  say  it  ^\  as  so,  and  the  king  had  done  amiss 
in  proroguing 'the  pariiiimeat.     Yet  it  seems, 
the  common  council  of  London,  neither  by 
charter  nor  prescription,  had  any  ri«^bt  to  con- 
troul  the  king,  nor  to  be  of  the  king's  council 
neither  ;  and  therefore  it  was  a  matter  purely 
dehors.     If  the  matter  were  not  true,  why  dd 
y<hi  uut  in  your  Petition  ?  If  it  be  true,  justify 
it,  ir  you  can.    But  here  is   the  matter ;   1 
would  have  a  good  answer  given  me  to  this 
point :  the  Petition  was  to  the  king ;  if  so  be 
the  Petition  had  been  delivered  to  the  king,  (am 
it  may  be  it  was)  it  was  but  one  single  Petition 
to  the  king  ;  that  might  be  well  enough,  if 
there  had  been  no  more  in  the  case,  it  is  very 
possible  it  might  not  have  been  a  question  at 
this  time :  but  pray,  I  would  know  of  them 
that  argue  next,  by  what  law  or  authority  it 
was,  and  what  was  the  meaning  of  it,  that  that 
which  did  not  require  t>vo  clerks  to  write,  in 
order  to  its  being  presented  to  the  king,  must 
be  printed  ?  By  wnat  law  is  it  to  be  justified  ?■ 
the  printing  and  publishing  of  this  Petition* 
and  sending  it  all  over  the  nation,  whereby  the 
mayor,  aldermen,  and  common  council  of  the 
dty  of  London,  do  let  all  the  nation  know,  that 
they  do  look  upon  tlie  king  as  one,  that  by  the 
prorogation  of  the  ^Mu-liament  had  given  the  puln 
fie  justice  of  the  nation  an  interruption  ?  Pray 
by  what  custom  or  law  is  this  published  ?  In  the 
case  de  libellis  famosis  (even  in  the  case  of  % 
subject)  it  is  adjudged,  that  if  you  print  a  libel, 
though  the  matter  of  it  be  true,  you  shall  be 
punisheil    for    it:    now  when    it   is    argued 
again,  I  would  desire  some  good  satisfactiou 
in  that,  what  reason  or  ground  there  was  for 
printing  or  publishing  this  Petition,  unless  it  be 
to  that  intent  which  is  set  forth  by  Mr.  Attor- 
ney General  in  his  replication  ? 

S'ow  for  the  other  point,  as  you  have  ordered 
the  matter,  you  hold,  that  a  corporation  cannot 
be  forfeited.  Mr.  Solicitor  oid  take  some 
pains  to  argue,  that  there  was  no  statute,  that 
did  protect  you  fi'om  a  forfeiture  ;  he  was  not 
aware  of  what  you  did  insist  upon  :  you  say^ 
that  by  the  common  law  corporations  cannot 
forfeit  their  being  ;  if  so  be.  they  cannot,  there 
is  an  end  of  the  question,  llut  I  pray  you  do 
you  take  it,  that  a  corporation  can  commit  aay 
corporate  act,  or  no  ?  For  according  to  your 
definition  of  the  matter,  if  nothing  will  serve 
but  the  act  of  the  mayor,  aldermen,  and  all  the 
citizens,  I  believe  I  may  safely  say,  and  so 
will  every  one  else,  that  never  any  corporate 
act  was  done  by  the  city  of  London  since  it  wa# 
a  city. 

We  know  on  the  other  sidr,  and  you,  when 
it  makes  for  your  turn,  told  us,  that  the  mayor, 
aldermen,  andtrommon  coutuil  could  make 
by-laws,  and  they  were  good,  and  binding, 
that  is,  when  it  lay  in  yur  way.  For  you 
make  a  prescriptiOD  in  yQur  plea,  and  so  also 
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pu  hare  said,  at  the  bar,  that  they  may  make 
»j-law8  to  bind  the  corporation,  so  that  it  seems 
when  it  is  for  your  conTenieney,  then  the 
mayor,  aldermen,  and  common  council  can  do 
as  mnch  as  all  the  corporation  ;  but  when  you 
onne  to  be  touched  wxdi  something,  that  you 
have  done,  in  which  yon  have  gone -beyond 
what  yoa  should  ha?e  done,  then  the  citizens 
are  50,000  men,  and  these  are  but  250  persons, 
that  have  done  diese  things.  Either  the  mayor, 
aldermen,  and  common  council  are  the  govern- 
ing part  of  the  corporation,  or  else  they  signily 
just  nothing :  if  they  be,  then  whatsoever  th^y 
agree  upon  binds  tiie  whole,  and  must  be  tdken 
as  a  corporate  act ;  or  otherwise  you  will  bring 
it  to  this  pass,  that  the  corporation  can  do 
Bothins  at  all.  For  if  the  whole  corporation 
be  not  bound  by  suck  an  act,  then  it  is  impos- 
sible for  you  ever  to  do  an  act  that  shall  be  an 
act  of  the  corporation  ;  so  that  that  will  be 
pretty  hard  for  you,  that  are  for  the  city,  I 
think,  to  maintain.  Tlien  I  have  but  one  word 
more  f  I  five  no  opinion,  but  only  tell  you  what 
I  would  bavQ  you  apply  yourselves  to) :  is  the 
trust  of  making  by-laws  annexed  to  the  lord  of 
the  market?  or  it  is  annexed  to  tiie  kNrd 
mayor  ?  or  it  is  annexed  to  the  corporation  ? 
8arelv  the  power  of  making  by-laws  is  an- 
■exed  to  the  corporation  ;  and  I  cannot  aee 
how,  as  owners  ot  the  markets,  they  have  that 
power.  Now  by  your  distinction,  where  there 
u  a  franchise  that  does  necessarily  depend  upon 
another,  there  the  abuse  of  any  part  does  tbr- 
^  the  whole  franchise.  If  tnen  this  power 
be  annexed  to  the  corporation,  as  sure  I  think 
it  IS,  (but  I  reserve  myself  till  1  have  heard  a 
Ihrther  argument  about  it)  then  Qpnsider,  whe- 
ther or  no,  when  they  have  abused  that  power, 
m  nuking  thia  by-law,  that  is  knit  to  them  as 
a  ^orponraon,  it  does  not  aiiect  the  being  of  a 
oorporation?  For  it  is  strange  a  corporation 
ahould  commit  a  fault,  and  not  be  punished  for 
it.  I  tell  yop,  I  deliver  no  opinion  in  any 
thing  now,  but  these  things  I  would  have  you 

£*ye  me  some  satisfaction  in ;  and  there  are 
deed  several  other  things,  that  wiU  require 
consideration  :  I  only  hint  these  now. 


Tile  Seeotkd  Argrument  was  in  Easter  Teim, 
an  Fridi^,  April  27, 1682. 

ARGUMENT 

Or  Mr.  Attobney  Gbnbiul  (Sir  R.  Sawyer.) 

Aitor,  Gen.  This  case  between  the  king 
and  the  city  must  be  acknowledged  to  be  a 
case  of  importance,  both  as  it  refers  to  the  ge- 
neral government  of  the  kingdom,  and  that  of 
the  city  in  particular.  As  it  concerns  the  par- 
ticular of  the  city,  it  doth  not  bode  such  dis- 
mal consequences,  as  some  men  endeavour  to 
<.  frighten  their  neighbours  with  ;  as  if  it  were 
horeby  desiened  to  demolish  zi  once  all  their 
liberties,  and  to  lay  waste  and  open  the  city  of 
London,  and  to  reduce  it  to  the  condition  of  a 
country  villRge,  tfaaa  which  vothiag  couU  be 


more  malicioii^)[  v  suggested  of  so  ezodlent  a 
prince,  who  hatn  given  such  laige  denomnstra- 
tions,  not  only  of  his  general  care  c^  all  his 
people's  welfare,  but  or  his  more  especial  aad 
rarticular  kindness  to  this  city  of  I^oodoo. 
This  Uno  Warranto  is  not  brought  to  destroy, 
but  to  relbrm  and  amend  the  govemmcoi  sf 
the  city,  by  running  off  those  excesaea  and  ex- 
orbitances of  power,  which  some  men  (caatraiy 
to  their  duty,  and  Ihe  known  laws  of  ttae  land) 
havea^immed  to  themselves  undnr  colour  <tf 
their  corporate  capacity,  to  the  reviling  of  their 
prince,  tne  oppression  of  their  fellow  aubjects, 
and  to  the  infinite  disquiet  of  their  fiellow  dii- 
sens.  I  shall  not  recount  the  misduefii  which 
tiiose  exorbttaaoes  have  of  late  wrougtil  within 
the  city,  both  as  to  its  peace  andprotit,  aa  like- 
wise to  the  obstructioa  of  the  uee  ooune  af 
justi.ee,  that  few  cauaes  escaned  tbe  crime 
of  maintenance  from  a  divided  party.  Tliesa 
exorbitances  committed  by  the  citv,  casting 
so  great  an  influence  over  the  whole  Idi^* 
dom,  make  the  king's  inteipositioa  in  a  ooazse 
of  law  neoessary,  by  gently  iayin|[  his  hands 
u|ion  them  for  theur  cure.  Uere^  the  po- 
litic body  of  his  subjects  resembles  the  natval, 
that  the  disaffected  members  are  best  cured  br 
lajrinff  on  the  king's  bauds  upon  the  body,  ft 
lulh  been  observed,  that  the  city  of  Londoii 
was  never  better  governed,  nor  flourished  rnore^ 
than  after  it  came  from  under  the  king's  hands. 
The  reason  giveo  by  Edw.  I,  at  hisjparliamMii 
in  18  Edw.  1,  of  denial  of  the  petitions  of  the 
citizens  of  Loudon,  to  be  restored  to  their 
former  state,  scil.  To  have  a  mayor  and  thdr 
ancient  liberties,  is  this:  Vduiasuat  inbooo 
'  statu,  et  omnia  bene,  et  in  pace,  et  nulluoi 
<  commodum  apparet'  to  chanse  it  then.  The 
city  was  in  as  good  plight,  botn  as  to  ite  viiet. 
and  good  government  and  profits  too^  whilst 
in  the  hands  of  the  king,  under  the  oommoa 
law  government,  as  it  would  be  in  the  hands  «f 
the  corporation.  Neither  did  the  city  aufler 
by  bdng  in  the  hands  of  the  crown,  as  it  was 
in  the  reigns  of  Edw.  1,  Edw.  3,  Edw.  S,  sad 
Richard  2,  nor  their  ancient  customs  and  pri- 
vileges destroyed;  but  they  were  tbeieby 
indeed  restrained  and  held  within  the  noMtdeiit 
rules  of  government,  in  subordination  to  the 
general  government  of  the  kingdom :  aad 
theretbre  Uie  danger  threatened  bv  this  soil 
will  not  be  so  fatal  to  the  being  or  well-heing  of 
the  city,  as  was  suggested.  Nay,  1  may 
with  great  a«<surance  sav,  that  if  the  city  re- 
ceive the  least  harm  hereby^  their,  or  their  ma- 
nagers, obstinate  and  final  impenitenae  murt 
draw  it  upon  themselves.  For  though  the  con- 
clusion or  tlie  replication  upon  the  fodeitare  be, 
That  the  lilierties  be  seized,  'and  they  *  ab 
*  iisdem  penitus  exdudanter^'  that  is  hut  the 
formal  condusion  upon  assignment  of  tbr- 
feitares  ;  it  shews  what  the  judgment  of  the 
law  may  be,  if  demanded  by  the  xin^s  Attor- 
ney, and  necessitated  ^y  the  city's  mlinacy, 
but  doth  not  exclude  the  king's  graoe.  But 
the  importance  of  thiii  casei  to  the  gencnl  go- 
venuneat  of  the  kiogdoi»>  is  of       "^ 
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ture ;  ftttd  the  .<xmse<}oences  thCTeof,  both  to 
the  lun^,  and  his  flubjeets  in  general,  appear 
mm  far  greater  than  before,  from  the  manner 
and  gnmods  ^  the  defence  made  for  the  city 
at  the  bar:  \tz.  from  the  genera!  topics  of 
corporaitionfs,  That  they  are  immortal  and 
hidissoKible ;  that  no  treasons  or  seditions 
against  their  prince  can  be  oommittefl  by  the 
members  of  a  corporatiod,  eren  though  those 
members  meet,  and  act  iointHr  in  the  same 
manner  and  method,  as  they  do  all  other  cor- 
porate acts  ;  no,  though  they  should  ?ote 
raising  6f  men  against  their  piinoe;  and 
should  give  authority,  under  their  common 
seal,  to  lery  money  for  that  purpose  ;  that 
RHirders,  ftfenies,  and  oppressions  of  their  fel- 
low subjects,  either  by  unjust  imprisonments, 
or  levying  money  upon  them  ;  tnat  none  of 
these  crimes  committed  by  the  majority  of  the 
members  of  any  corporation,  and  authorised 
under  the  common  seal.  Mall  aflect  the  corpora- 
tion, or  the  goremment  thereof,  in  point  of 
forfeiture :  But  a  corporation  once  constituted, 
is  oat  of  the  reach  or  the  common  law,  to  de- 
teravine  its  being,  or  its  governments,  for  any 
causes  whatsoever.  If  such  notions  a^  these 
could  be  true,  or  should  receive  the  least  coun- 
tenance in  a  court  of  hw,  it  would  be  unsafe, 
either  for  the  king  or  any  of  his  subjects,  to 
live  in  or  near  a  corporatien.  And  the  com- 
plaint made  by  the  Commons  in  parliament  31 
Cd.  3,  that  tiie  increase  of  IVanchises  tended  to 
the  extinguishment  and  overthrow  of  the  com- 
mon law,  would  soon  be  made  good  to  the  pur- 
pose, M^htn  such  ^rtBt  bodies  of  men,  as  the 
corporations  withm  England  consist  of,  shall 
joimly  have  a  power  amiwed  them,  *  Quidlibet 
^impnne  audendi,'  without  being  capable  of 
sepsjRation.  The  distinction  between  the  po- 
litic capacHy,  and  the  natural,  to  si;bjectthe 
<vne  to  punishment,  and  not  the  other,  ^aa 
IVsmed  in  the  Jesuits  school,  to  eneonrage  sub- 
jects to  rebel  against  their  princes  ;  but  never 
yet  so  far  improved  the  distinction  to  apply  it 
to  corporations,  which,  if  they  had  thought  of 
if,  woufd  have  been  niore  efficacious  to  their 
pnrpoae,  than  as  they  applied  it ;  assurance  of 
iminmity  being  the  strongest  argument  for  a 
commission  of  any  crime.  The  Case  being  of 
such  consequence  both  to  the  king,  and  his  sub- 
j^ects  in  general,  I  shall  endeavour  to  examine 
rt  by  the  rules  and  jn-ecedents  of  law,  that  I 
may  sever  what  is  mere  notional,  from  what  is 
of  substance  in  it.  I  forl!iear  to  trouble  the 
c^ourt  again  with  opening  the  whole  pleadings, 
but  shall  take  the  case  as  it  hath  been  opeoal : 
Wherein  the  ^neral  question  is,  *  Whether  h j^ 

*  any  thin^  disclosed  upon  the  pleadings,  it  ap- 

*  pear  to  the  court,  that  the  mayor,  citixens, 


*  and  commonalty  of  London,  have  forfeited 
«  their  right  of  being  and  acting  as  a  body  po- 

*  fitic,  and  subjected  that  right  to  be  seized  ihto 
«  the  kind's  hands?' 

In  stating  of  the  question,  I  forbear  to  style  it 
d  fVatichiise  Or  liberty,  ^at  I  may  not  by  andci- 
pnting  preclude  the  force  of  Mr.  Recorder's  ar- 
^nm^t,  That  k  iti  no  liberty  or  franchise ;  but 


may  reserve  tiie  entire  consideration  thereof 
to  its  proper  place.  And  therefore  I  shall  call 
it  a  right,  for  sncfa  most  certably  it  is ;  and  it 
includes  both  '  Jus  agendi,  et  Jus  habeqdi.^ 
Before  we  can  arrive  at  the  main  question,  cer- 
tainly preliminary  points  have  been  moved  and 
debated  ;  some  to  the  form  of  the  suit  and 
pleadings,  others  relath)^  to  the  matter  thereof. 

To&e  form  Mr.  Recorder  took  three  ezcep-' 
dens: 

1.  That  the  information  is  not  well  laid,  be- 
cause not  brought  against  particular  member 
by  name,  which  ought  to  be  in  all  cases,  wher« 
the  right  of  corporations  is  questioned  or 
struck  at. 

9.  That  the  replicatioti  is  trorse,  importing^  a 
contradiction  both  to  the  supposal  of  the  infor- 
mation, and  to  itself ;  because  it  denieth  Lon-> 
don  to  be  a  corporation,  which  the  information 
allowed,  and  admitted  it  too,  to  be  a  corpora- 
tion, byassignin^  causes  of  forfeiture. 

3.  That  no  judgment  can  be  given  upon 
these  pleadings,  either  of  Seizure  or  Ouster  j 
not  of^  seizure,  because  the  king  cannot  seiae 
what  he  cannot  hold  when  seiz^ :  And  the 
body  politic,  by  which  name  it  is  sued,  eannel 
be  ousted  of  itself. 

The  great  triumph  Mr.'  Recorder  had  erected 
upon  the  strength  of  these  exceptions,  as  (be 
an  assured  victory  already  obtained,  makes  it 
necessary  for  me  to  give  a  more  particular  at^ 
swer  to  tnem,  than  their  weight  would  other* 
wise  require.  For  the  authonties  cited  by  h^n 
argue  very  little  to  this  purpose  :  And  indeed 
he  hath  been  so  unfbrtunate  in  quoting  of  au-* 
thorities,  that  kon^  little  so  ever  they  seem  io 
make  for  him,  as  to  the  point  heproducetli 
them,  yet  they  6atiy  make  against  him  in 
some  other  material  point,  not  only  by  liis  au- 
thorities, but  his  objections  themselves,  to  the 
form  of  the  information,  admit,  that  a  corpo- 
ration is  in  its  nature  separable  by  judgment  of 
Ouster  against  the  particular  members  by  tbeir 
natural  names.  Tbe  opinion  of  my  htdi 
Hales,  in  his  Common -place  book»  duo  War* 
ranto,  fol.  168,  nl.  7,  argues,  he  did  not  think 
of  the  indissolubility  of  corporations  ;  but  it  if 
no  opinion,  that  tbe  only  way  to  impeach  them 
was  by  a  suit  against  particular  persons ;  for 
it  is  only  a  short  reference  to  the  cases  oi 
Cusack,  and  otliers  of  Ireland  ;  and  Farrer 
and  others  of  the  Virginia  company :  Which 
cases  (as  also  that  of  Fisher,  Helden,  and 
others  of  the  borough  of  Uebmeriey:  thn 
case  of  the  Musicians,  and  the  Bermudas  com-' 
pany ;  and  the  other  cases  cited  by  Mr.  Re* 
coruer)  do  fully  prove,  that  corporations  are 
franchises,  and  may  be  questioned,  and  ini- 
peached  in  the  very  point  of  being  corporationft 
by  suits  of  Uuo^  Warranto.  And  they  do 
prove,  that  the  suit  may  be  brought  againsl 
some  particular  members  by  name:  And 
against  the  rest  of  the  corporations  by  the  ge* 
neral  words  ;  asy '  £t  alios  liberos  horainesy  et 
<  alios  burgenses,  et  alios  de  fratemilnte*' 
And  these  general  words  arejmaterial  and  ope* 
rative  ;  for  a  judgment  thereupon  binds  the' 
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wbole.    In   tbe  case  of  Cusack  (Ptedi.  17. 
JacRoC  2.)   asainat  particular  membisfa  by 


cam  diTersis  aJiii  dvibua  ciTttat' 
DttbBn*,*  judgment  was  gi?en  to  out  not  only 
tbe  paitinilar  men,  bat  '  aboa  cives,  et  soc- 
^  eessores  soos.*  Upon  tbe  Writof  £nor,it 
was  assigned  npon  raoord  as  one  of  tbe  canses 
of  Error,  tbat  judgment  was  given  to  oat  tbe 
eoqioralion  of  tbose  liberties  ;  yet  no  parties 
by  tbeir  names  of  incorporatioa ;  bat  jodg- 
ment  was  affirmed.  And  tbe  qnere  mat  is 
made  in  Rofls  8  Report,  in  tbe  case  of  Fenera 
micb.  21,  Jac.  1,  Rot  9.)  and  otbers  of  tbe 
Vtrginta  company  ;  wbether  tbe  corpoiation 
were  barred  ?  probably  did  arise  from  tbe  noo« 
obserrance  of  tbe  records,  wbere  judgment 
was  given,  aa  wdl  against  the  *  alios  planta- 
tores,^  ns  tbe  particular  men  made  parties.  In 
botb  tbese  cases  tbe  suit  was  as  wdl  a^nst 
the  rest  of  tbe  corporation  as  tbe  particular 
men :  Tbe  annearanoe  by  Attorney  was  enteved 
lor  botb,  and  the  plea,  as  well  in  the  name  of 
die  rest,  as  tbe  particular  men,  and  judgment 
against  botb.  And'  tbe  judgnient  against  ibe 
\Winia  company  discharged  tbatconmany. 

These,  and  tbe  other  precedents  promiced  by 
Mr.  Recorder,  do  prore,  that  the  king's  suit 
may  be  brought  against  particular  personsby 
name,  and  against  the  residue  of  tbe  corpora- 
tion, bjr  a  general  name  of  '  et  alios  homines  ;* 
or  against  particular  persons,  and  also  against 
the  corporation,  by  the  r&y  name  of  inoorpo- 
fation,  as  the  case  of  Bermudas  company: 
But  they  do  not  argue  the  long  badt  not  a  fur- 
ther election,  either  to  bring  nis  suit  lor  ques- 
tioning the  corporation,  by  tbe  proper  name  of 
faicorporation,  without  naming  or  paiticalar 
person,  or  by  some  other  general  name,  which 
sufficiently  describes  die  persons.  I  aball 
therefore  apply  these  answers*  to  tbe  oliiectioa 
warranted  by  precedents  of  law ;  tbat  where* 
eter  many  persons  are  jointly  concerned  in 
charge  or  dischaige,  and  the  king  hath  cause 
of  suit  against  them,  he  may  sue  them,  either 
by  naming  some  particular  persons,  with  a 
general  rdTerence  to  others ;  or  be  may  sne 
«n1y  far  a  common  name  of  description,  with- 
out admitting  them  to  be  a  corporation,  esne- 
eially  wbere  the  general  name  sufficiendy  de- 
scribes die  perrons,  who  took  this  corporation ; 
and  this  as  weQ  for  offences  at  common  law,  .as 
a^nst  statute  laws.  Wbere  murder  b  com- 
mitted tn  the  day-time  in  a  walled  town,  '  tota 
'  villata  oneratur ;'  and  so  for  repair  of  hi^- 
Ways,  or  nuisanoes  in  byways,  repairs  of 
bribes,  and  for  levying  of  the  hue  and  ciy. 
Tbe  king's  suit,  eitner  liy  indictment  or  infor- 
mation, nath  been  used  ^  both  ways,  either 
namiitf  some  few  particular  inhabttants,  but 
dien  always  with  a  general  refermce**  et  alios 
*  inbabitantes,'  which  is  essential,  otherwise 
both  indictment  and  information  woidd  be 
naught ;  or  they  are  frequendy  only  by  the 
eeneral  name  or  inhabitants,  within  a  parisb, 
hundred,  or  county,  as  thb  cise  is,  without 
naming  any  particnlat  inhabitants  at  all.  To 
produ^  inslanoi^of  this  natnrt  wopM  be  in-. 


finite,  diecaaeafireqacndy^ling  oat  bsdist&e 
assises  and  in  this  oDort.  ItissoincaaeiofQaD 
Warranto.  RoL  15,  83,  R  •  Quo  Wamsto 
apinst  the  inhaliitnntB  of  Denhigbt  [MicL  87 
£lisL  Co.£nt  537,]  Ibrnsiitf  sereralliba- 
ties,  as  to  bold  a  court  of  pleas  before  tbe  kai- 
liff,  and  cboosiag  two  aldermca,  &cap(»  ]ilei 
and  demurrer,  judgment  of  seizore  is  ginsi 
*  et  quod  inhahitantes  capiantur.'  A  Qin 
Warranto  brought  by  Gemrd  tbe  Qneea's  it- 
tomey,  against  '  Homines  et  tenentesMaBerii 
«  de  Kmg^s  Hanrston  in  Com.  Bedford,'  [EL 
40£liz.  R.  38,]  for  claiming  to  be  dimigBi 
of  knights  wages,  te.  ibcy  pleaded  tbenaic 
to  be  ancient  demesne;  and  ibeir  pks  «ii 
oonfeased,  and  judgment  for  the  tenants,  with- 
out namii^  any  particular  tenant.  Iboe 
general  names  of  inhahitanta  and  tenanlBvcR 
sufficient  descriptions  of  tbe  pefoons  whom  tbe 
kii^ sued;  and  yet  this  suit,  by  those  mntti 
works  no  condusion  tbat  they  were  a  OQiptn- 
tlon.  So  <  CiTtt,  Burgenaes,  et  CommttrtK' 
of  such  a  pkoe,  are  gineral  names  to  dcserfti 
tbe  inhabitanti  of  tbe  place  by,  anteoednitli 
their  being  a  corporation.  Tbe  like  of  maj«i 
bailiff  and  burgesses,  mayor  and  Gitiims,aBd 
^pontenarii?'  where  burgesses  is  but  aa  ad- 
dition.of  the  name  of  an  officer  to  tbe  omb- 
mon  name  of  the  inhabitants,  and  propcriy  de- 
scribes the  persons  whom  tbe  king  suelb.  By 
these  names  of  general  description,  tbej  an 
capable  to  take  this  right  of  incutpoiiiioaly 
the  king's  grant.  Tbe  grant  dodi  not  enaND 
them  to  take  this  light:  and  if  by  such  gmeid 
names  in  the  king^'s  grant  they  may  take, 
there  can  no  reason  be  assigned,  why  diey  auj 
not  be  sued  by  the  same  name  they  took,  wfan 
diey  are  questioned  for  this  riglit,be  the  Dime  «f 
coTpcntion  the  same,  or  any  other.  Vpn 
pleadinga  in  the  case  of  a  common  penn» 
'  Mi^  et  Ciyes'  shaU  not  neoessaiily  be  it- 
tended  a  corporation,  without  it  be  e^edaSf 

aetfortb. 
Inter  Jcrom  and  Neal,  SO  Elix.  B.  R  lU- 

nard  106,  in  trenass  and  battery,  the  de- 
fendant pleads  Samury  an  ancient  <^9>  ^^ 
a  custom  Uiere,  that  if  any  affiray  be  ooounitM 
upon  any  officer,  upon  complaint  to  die  Biaj«t 
be,  as  a  justice  of  peace,  mwfat  send  for  w 
offender,  and  justifiea,  under  the  eenanandineA 
of  tbe  mayor,  to  bring  tbe  plaintiff  before  kin: 
And  on  demurrer  joined,  and  jodgmeot  agaia^ 
the  defendant,  one  of  the  grounds  thereof  was, 
diat  it  did  not  appear  ttet  Salsdbory  was  * 
corporation,  although  it  did  af^iear  that  Salis- 
bury was  a  city,  and  bad  a  mayw ;  mocb  Je* 
^hall  it  conclude  tbe  king,  who  is  notao  linct- 
•y  bound  in  his  suita  as  common  persoas  aif> 
It  is  true,  that  in  the  case  of  M atdenhead  tbere 

are  three  judges  against  Blountague,  of  o|Mr 
nion,  that  they  need  not  aet  forth  ^y^ 
corporation,  liecause  they  are  not  ^e^ion*^ 
for  It  by  their  informatiiHi,  but  supposed  to  K 
one,  and  questioned  only  for  a  marbiwbio 
dieycUdmed  by  theking's  grant.  IhtbeatfU 
case  it  is  agreed,  if  diey  bad  been  sued  l^iBj 
odier  genmloame^bottheTccyBlMBeaCtt* 


a  the  ■MUB  flii«  M  oar's,  to  ^eitiM  die  ri)(bf 
if  aeoifemtioBagaiultbeiii  by  Uieir  oorpo* 
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eoiporalita,  Ibcgr  shonU  not  beiptadW  a  oerw 
poralioiiy  aciRMduig  to  the  cese  ti  the  kiag 
•mami  the  eerprntiooi  of  I>eiibigh.  AiS 
wbeewlookriijtotbe  raceni,  miHt  cenehide 
MoQDteie's  opiokm  to  outweigh  thit  of  tfie 
ether  three  jnugee.  llw  mat  agaiut  tiicm 
WW  by  the  name  of  the  *  pomenerii,'  the 
f[reat8  which  they  pJead,  radte  the  oorMra- 
Hon  of  die  « ponteoarii'to  bedi88(dv«d»  u^  die 

Ct  is  a  new  grant  to  the  brid^raiMtm :  80 
there  was  no  room  ihr  any  intcndmenti  that 
it  was  a  corporation  beforelhe grant, against 
their  own  [^ea;  but  that  whidt seems  m  the 
ease  to  hate  jiresmeddie  bri4gem«tera,  is, 
that  the  jodjg;es  inclined  toan  opinion, dmt it 
being  for  mautenonee  of  a  bridge,  whioh  was 
of  necessary  and  pablic  use,  the  grant  itself 
nightemount  to  a  new uKorporatiDa,  whieh 
was  a  nfaunwarer  of  the  former  opinion;   and 
if  the  three  judges  had  coodnued  their  omnion, 
jadffSBent  would  have  been  entered  for  the  de- 
fendant;   b«t  no  judgment  was  ever  given 
in  that  case :  Sothat  mayor,  citiaens,  and  com* 
menahy  of  London  being  a  general  nasse,  soffi. 
aently  describmg  the  penons  agamst  whom 
die  suit  is  brought,  may  be  used  in  the  king's 
suits  without  any  manner  of  conclusion  to  &e 
king.    But  in  the  next  place,  it  is  yet  stronger, 
where  one  of  the  articlai  of  the  suit  is  for 
■Burpittg  die  corporate  ijght,  diot  nievents  all 
colour  of  pretence  fhr  any  condttsioa;  hereta 
thisoBsedifeB  much  from  that  of  ktaiden- 
head,  as  to  thelbrm  of  die  wformadon.    And 
in  each  oases,  whera  die  i|nesdonmg  die  right 
k  a  speeiid  ardole,  the  fomof  the  mfonau2on 
is  dm  same  against  all  corporadona,  whedier 
by  just  tidei  or  altogedier  usurped,  and  by 
wmng^   the  suit  suraesedi  them  dl  to  be 
by  Wfong,and  vsnrped ;  and  whedier  by  right 
erwrongv  oumot  be  known,  till*  the  tide  by 
pleadiagba  disposed  and  discussed;  and  many 
dmes  not  dien  ncidier,  because  the  hherty 
may  be  Idst  by  de&idt  of  pieadh«,  upon  iViA& 
dior,  or  mwrieader,  by  pieaifing  a  wrong 
tide,  or  maufflmsadr  pleadmg  a  fight  title. 

A  due  Warranto  •  contra  Pnepesitnm  et 
'BumnsMburgisifuviUade  Caid,'  [B.  R 
R.  5  Car.  1.  Rot.  S8.3  for  clahning  to  be  a 
corpotatM,  and  divera  odier  liberties:  They 
plead,  did  diey  claim  nodui^  but  under  the 
bishop  of  Bndi  and  WeUs.  it  appeanhy  die 
plea^duitdMyhad  no  good  UMSspondon,  and 
judgment  might  have  been  eniered  antost 
thsn:  ButdmbiiAiop  obtoined  a  grant  ftom 
die  kinr  ef  aaewiaeorBonition^  w&dh  i  have 
■een and perased,  anddmreupona  NoH  pro- 
ssfwt  was  emsnd. 

A  <bne  Wamnto  against  die  oommenalto 
of  the dly  ef  CnnlahJBry,  [ilU«  Car.  l.RoC 
05.]  tor  daimmgto  beacorpondon,  and  divera 
odierlibcvded:  They  oiead  toall,  and  sereral 
issuestokien  in  sereral  parts  of  die  pkA,.and 
hraaidies  aasigMd  to  odiera  tor  a  iorfeitura. 
Oito  Wamnto  SMinsi  dM  bailiff  and  iddeimen 
«f  MeMT  Radnor  [B.  R.  Wch.  io  Jae.  1  R.  17.] 
ii  of  die  asme  nature ;  tpi  omldtndes  9t 


you  Tin. 


My  kMt  answer  is,  dmt  Where  die  kmg  |}ro« 
ads  ibr  a  fbrftitare  i^n  breach  of  cofiditiou, 
the  right  is  not  determmed  till  judgment  o(  sei'* 
Moe;  tor  it  is  a  mistaken  grsiffid,that  torfei- 
toresto  all  purposes  rekite  10  the  time  id'  ilia 
forfeiture :  For  as  to  copvhold  estates,  offices, 
and  liberties,  in  case  of  the  king,  wfaieh  may 
be  dstormined  by  branches  of  fiict,  they  are  not 
avoided  dil  the  toot,  which  causes  the  forfeiture, 
be  tound  upsnseoord :  80  that  the  suit  is  well 
graWaded  against  them  by  the  name,  of  mayor, 
citBBcns,  mua  commonalty :  tor  thoy  contmue 
SHoh  till  seiziire,  end  till  then  are  a  corporation 
defaeto, 

S.  I  shall  be  short  in  my  answers  to  the  ob« 
jections  to  the  raplicadoB,  because  they  are  in  ^ 
efieot  already  answered  by  what  I  have  ssid. 
The  ttoverse  of  the  tide  by  prcscriptioD  is  nur^ 
suant  to  the  supnoealef  the  mtormation,  wtiich 
snppsusth  they  nave  usurped  that  very  lifaertyi 
and  puts  them  upon  shewing  their  tide  by  that 
name ;  even  put  the  case  they  have  a  good 
tide  by  that  name,  by  this  patent,  or  by  act  of 
parbament,  and  they  vriD  wave  it,  and  set  op  a 
tide  by  praseriptien.  And  this  was  done  in 
the  case  of  Canterbury  betore,  and  m  die  case 
of  New  Malton :  [Trin.  6.  Jao.  1.  Rot.  8.] 
where,  upon  the  very  same  information  as  our's 
against  the  bailiff  andbutgesBes  of  New  Mal« 
ton  in  Com.  Ebor.  they  pleaded  dieir  titto  to 
their  oorporatton  by  prescription,  and  issue 
taken ;  and  it  proved  total  to  ttiem  ;  tor  verdict 
andjudgment  went  against  them. 

ifien  tor  toe  contrwiety  ef  .the  veplioation  to 
itself,  nope  appeara  ;  tor  the  traversing  of  the 
prescription  by  such  nAme,  is  no  denial ;  but  ii 
maybea  corporation  by  prescription  hv  aii« 
other  name,  or  it  may  have  that  name  abo  hf 
grant.  AndthetorttiernpKeatioil  is,  toatas* 
Buming  upon  toemselves  to  be  a  corporation  by 
thatnama,  diey  committed  die  several  acta^ 
whidi  am  assigned  torhreachso.  And  diat  is 
the  only  advantage  the  kmg  hadi.  By  mfor^ 
madons  of  Quo  Warranto  he  may  go  upon  die 
tide,  and  take  advantage  of  any  detoot  thereiA, 
or<d*  toe  pleadmg  theveof,  and  may  also  as« 
signbrsachestoratoriVitarcasis  held  in  the 
case  of  Maidenhead  bridge.  In  the  case  of 
Canterbury,  issue  was  talmn  upon  some  liber- 
ties, breaches  assigned  to  ethen.  The  king 
ma  V  plead  sevend  pleas,  and  take  several  issues 
and  demur  to  part,  as  he  shall  be  advised* 

S.  Theotoection,  that  no  judgmeni  can  be 
given  upon  these  pleadings,  arisrai  principally 
ifpon  two  notable  etrora,  against  plain  and  ex- 
press aulhoritfes  of  law. 

(1)  That  nodiing  can  be  oelstfdi  into  the  kind's 
hand,  which  the  king  cannot  hold  and  enjoy 
wt^en  it  is  there. 

(3)  That  et'ery  judgment  upon  a  forfeituK 
ooflht  to  be  a  judgment  4if  Ouster. 

These  nurtahen  grounds  having  been  se 
often  made  use  of  by  Hr.  RecCfder,  in  other 
forts  of  thiamgmietty  toeappertiftg  a  dup- 

4E 
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positioD,  that  a  (MMrporatkm  caumcit  be  forfeited, 
I  shall  (to  avoid  repetitioD)  leave  them  to  be 
considered  when  i  come  to  his  main  ar^^mneiii ; 
and  therefore  shall  proceed  to  oonsider  the 
preliminary  points  moved  relating  to  the  mat- 
ter ;  viz. 

First,  Whether  the  right  of  iacorporatioa  of 
being  a  body  politic  may  be  forfeited,  or 
seized  into  the  king's  hands? 

Admitting  it  may  be,  then,    ^ 

Secondly,  Whether  the  acts  of  Cbaunon 
council,  or  the  members  assembled  in 
common  council,  ivhich  is  ail  one,  may 
work  such  forfeiture,  or  cause  of  seizure  P 

First,  As  to  the  point,  I  must  confess  the 
weakness  of  my  understanding,  that  upon 
what  hath  been  offered  from  reason  or  auliio- 
rities  of  law,  I  cannot  apprehend  it  rendered  in 
,  the  least  doubtful  to  a  court  of  law,  whatever  it 
may  be  in  a  common  hall,  and  public  assem- 
blies of  the  city,  where  strong  lungs  have  a 
preference  before  a  rational  hei^,  but  that  the 
right  of  being  a  body  politic  may  be  forfeited, 
or  suspended. 

It  was  moved  as  a  doubt  by  Air.  Solioitor, 
but  as  a  vulgar  error  obtruded  from  public  prints 
upon  the  unthinking  and  unwary  citizens ; 
which  possibly  gave  encourageiuent  to  the 
many  exoibitances  committed  within  the  city, 
and  particularly  to  tliose  now  laid  to  Uieir 
charge  ;  and,  I  thought,  sufficient  had  been 
spoken  by  Mr.  Solicitor  to  have  prevented  the 

Sowth  of  so  m^hievous  an  error.  But  for 
at  Mr.  Recorder  did  ex  animo  espouse  that 
opinion,  as  if  no  mau  were  in  his  ri^ht  wits, 
that  did  not  concur  with  him  in  opmion,  and 
•a  if  there  were  something  in  it  indeed,  hath 
lud  bis  main  stress  upon  it,  and  erected  it  as 
his  palladium  to  defend  the  dty  b  v.  And  pro- 
bably this  iitiage  Tfor,  if  examined,  I  fear  it  will 
prove  no  other  toan  a  work  of  imagination) 
may  make  that  impreesioii  upon  some .  men, 
that,  conceiting  themselves  to  be  citizens  and 
aldermen  of  ao  invindUe  and  immortal  city, 
incapable  of  dissolution,  they  may  dream  of 
being  an  independaat  oommouwaUth  within  a 
kingdom,  and  unacconntable  to  the  king,  or  his 
laws.  It  is  therefore  made  necessary  for  me 
(with  your  leave)  to  mts-spend  some  of  your 
timein  speaking  again  to  this  point ;  which  I 
ahaildo. 

1.  By  briefly  statmg  what  this   right  is, 

whence  it  arisetb,  and  for  what  purpose  it 

was  framed  or  introduced  ? 
t*  I  wiH  examine  the  reasons  and  grounds 

produced  by  Mr.  Recorder,  why  it  cannot 

be  f brteited  ? 
d.  Then  I  shall  offer  the  reasons  and  au- 

thot  ities  of  law,  that  it  may  and   hath 

been  forfeited  and  seized  into  the.  king's 

hands. 

In  speaking  to  all  which  I  will  not  so  far 
distrust  the  memory  of  the  Court,  as  to  repeat 
what  hath  been  so  well  urged  by  Mr.  Solicitor 
from  rtoson  and  authorities,  Imt  shall  endea- 
voar  to  avpid  it  what  I  can. 

1.  AstotheJrat  thing  proposed,  this  right 


of  a  corporatiop,  aggregate  of  majpy^  (to  wbicb 
I  shall  confme  my  discourses,  being  the  only 
thing  under  consideration)  is  a  right  granted  to 
many  natural  persons  to  be,  have,  enjoy,  and 
act  as  one  body  and  person,  k  confers  '  joi 
*•  Perscmse,  et  Personam  effidt,'  which  our  hw 
books  express  by  the  names  of  Persona  Politica, 
and  Corpus  Politicum,  and,  as  !<uch,  is  capa- 
ble of  ail  civil  rights,  both  '  hahendr  etagendi.* 
The  instruments  of  creation  of  this  right,  and 
the  claims  thereof  upon  pleadings,  Aii  best  de- 
dare  the  nature  of'  it,  viz.  '  duod  homnies  fn- 
'  habitantes,  Cives,  Burgenses,'  or  such  other 
general  name,  describing  the  persons  who  are 
to  take,  *'  sint  unum  Conius  Corporatooi  re, 

*  lacto,  et  nomine.'  Ana  when  pvesCTiptioD 
is  made  for  a  body  politic,  dec.  <  Qnod  Ho- 

*  mines  et  Cives,'  or  ^  Hoiniaes  et  Bufgnses 

*  sunt,  et  a  tempore  e^)us,'  &c.  *•  fueruotunam 

*  Corpus  Corporatum  re  et  facto  per  dobms.' 
So  that  it  is  something  more  than  a  notioii,« 
mere  name.  Corpus  Corporatum  fiiDy  ex- 
presseth  it,  a  body  made  up  of  several  viaUe 
bodies  *  in  imom  coUecta  et  vinculo  Juris  osita.' 
And  a  corporation  is  every  whit  as  visible  a 
body  as  an  army :  tor  though  the  oomnuisioB 
or  authority  be  not  seen  bv  every  one ;  yet  the 
body  united  by  that  authority,  is  seen  by  all 
but  the  bhnd  ;  and  if  the  king  or  the  law  de- 
mand the  authority,  it  must  be  produced  and 
shewn,  and  is  as  visible  in  the  eye  <^  the  law,  is 
any  other  right  whatsoever,  whereof  natuial 
persons  are  capable.  It  seems  strsnge,  aad 
almost  beyond  all  excuse,  that  the  Recorder  <tf 
London  snould  never  have  seen  that  great 
body  politic  assembled  ;  unless  he  will  excuse 
binuself,  that  he  is  the  month  of  the  citjr,8iid 
not  the  eyes.  Sir  James  Bagg's  case,  Co.  11, 
b.  allows  it  to  be  such  a  right,  that  ereiy 
Boember,  separately  considered,  hath  a  free- 
hold therein  ;  and  all,  jointly  considered,  have 
an  inheritance  which  may  go  in  sucoessios.  It 
is  the  same  right  which  the  Civilians  shrle  €«)• 
legium,  or  tJniversitas,  and  so  styled  here  ia 
Bracton's  time;  sdl.  *  Si  Rex  oonoesssil 
*'  alicui^Univeraitati  sicut  Ci?ibus  Tel  Buifea- 

<  sibus.'  £Lit  250.  Bract  28,  f.  56.  Co.  10, 
b.  fo.  14.1 

Natural  persons,  as  such,  are  capable  of  tak- 
ing and  holding  this  right.  It  is  neither  taka 
nor  held  in  thdr  politic  capadty,  bat  their  na- 
tural ;  for  many  men,  as  men,  are  capableaf 
union,  which  is  evident  hy  Uie  charters  a 
creation,  and  the  pleadings  in  all  such  cases; 
it  'm  *  Homines  et   Bui]^nses,  Homines  d 

*  Cives,'    who  are  constituted  <  unum  Corptf 

<  Corporatum.' '  And  as  the  natural  persons  an 
an  essential  part  constituting  the  body  politic ; 
so  all  theoperations  and  exercLte  of  this  right 
are  only  performed  by  the  natural  persons, 
21  £d.  4,  fol.  14.  That  book  and  other  aiitbo- 
ritiesy'are  expfess  in  the  point ;  though  in  • 
case  so  evident,  there  needed  no  author^'* 
And  therefore  when  the  question  ii  of  Nob 
user  or  abuser  of  franchises  by  a  corporation,  it 
must  of  necessity  be  intended  for  some  acO 
or  Dcgtfge&oe  of  the  natural  parMii%  or  tb«M 


J 
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officers  that  are  employed  by  them.     And  the  ;  To  what  end  and  purpose  such  corporations 
question  wfll  rest  only  upon  this,  what  act8,  or  I  were  elect«Mi,  and  allowed  by   the  policy  of 


what  omissions  of  the  naitural  persons,  will 
affect  this  right,  wherein  all  the  members  of 
the  body  have  an  interest  ? 

This  right  is  merely  of  horoan  insdttitioD  ; 
and  therefore  as  to  its  birth,  form,  extent,  or 
'  limits,  is  directed  and  supported  by  the  muni- 
cipal laws  of  each  country,  and  therefore  for 
that  reason  is  styled  by  our  books  political.  By 
tlie  constitution  of  bur  laws,  this  right,  as  all 
jurisdictions  and  franchises,  is  lodged  in  the 
crown,  and  thence  only  is  derived.  Bracton 
upon  the  question,  ^  Q.uis  concedere  possit  li- 

*  bertates,  et  quibus  et  qualiter  tmnsferuntur  P' 
thus  resolves  it :  *  Dominus  Rex  habet  omnia 

*  Jura  in  manu  sua,  quie  ad  Coronam  et  Re- 
'  galem  pertinent  potestatem,  et  Regni  ^ber- 
*'  naculum ;  habet  etiamJustitiam  et  Judicium, 
'  qu«  sunt  Jurisdictiones  ;  habet  etiam  ea  qu8B 

*  ad  Faoeni  pertinent.  £a  quce  dicuntur  Pri- 
'  vil^a,  licet  pertineant  ad  Coronam,  possunt 
'  ad  Frivatas  Personas  transferri,  sed  de  gra- 
*'  tia  ipsius  Regis  speciali.'  And  then  sheweth, 
that  such  grantees  as  usuiractuariesmay  enjoy 
them,  *•  donee  amiserint  per  abusum  vel  non 

*  usnm.'  The  whole  current  of  our  books  to 
this  day  concur  with  this  ancient  author  in  this 
point,  that  none  can  make  a  corporation  but  the 
king  ;  such  power  cannot  be  prescribed  for,  it 
is  so  inheirent  to  the  cro>m.  The  principal 
case  was  of  the  Whitelawers  in  London,  who 
prescribed,  that  by  the  custom  of  London,  the 
men  of  anj  art  or  mystery  might  act  as  a  gfuild 
or  fraternity,  and  were  capable  of  a  devise  ; 
and  plead  their  custom  confirmed  by  seTeral 
charters  ;  and,  no  doubt,  would  have  pleaded 
tome  of  the  actsof  narliamentuowplefludcd,  if 
the  learned  counsel  nad  then  thought  there  bad 
been  any  thing  of  force  in  them.  Jndg'ment 
was  given  against  them,  for  that  none  had  such 
power  but  the  king.  In  that  case  it  appears, 
that  the  abbot  and  prior  of  Westminster  were 
one  entire  corporation,  and  divided  by  the  king, 
and,  ailer  the  severance,  a  Quare  impedit 
maintained  by  the  prior  against  the  abbot. 

Some  corporations  are  by  tlie  king  alone,  as. 
dean  and  chapter,  mayor  and  commonalty  ; 
some  by  the  ^pe  alone;  some  mixt,  by  the 
king  for  their  temporal  possessions,  by  the 
pope  for  their  spiritualties.  Whether  the  king 
^i*ant  them  by  charter  out  of  parliament,  or  in 
parliament,  or  by  act  of  pariiament,' tlie  king  is 
atill  the  donor,  and-  the  fountain  and  spring 
from  which  this  and  all  other  liberties  flow. 
£Bro.  Corporat.  34.]  A  title  by  prescription 
always  supposeth  a  mxA  in  or  out  of  parlia- 
ment, and  is  aDowea  by  law  for  supporting 
long  possessions,  grrounded  upon  ancient  grants 
before,  time  out  of  memory  ;  but  by  what  title 
soever  these  or  any  other  rights  are  derived 
down^  whether  grant  or  prescription,  their 
natures  remain  the  same,  and  they  are  go- 
▼emed  by  the  same  rules  of  law,  and  are 
equaOy  subject  to  the  like  civil  accidents,  the 
one  as  well  as  the  other. 

The  last  thing  inquirable  into  this  head  is, 


our  laws. 

The  general  intent  and  end  of  all  civil  incor* 
porations  is  in  oixlei*  to  better  government.  Go- 
vernment relates  j^jiincipally  either  to  persons 
or  things  :  that  which  relates  principally  to  per- 
sons may  be  properly  called  general  'govern- 
ment ;  because,  properly  speakin^jf,  persons 
only  are  the  subjects  oi  government.  That 
which  relates  to  things  is  called  special  g(i- 
vemment,  because  limited  to  the  man»gfery  of 
particular  things,,  as  trade,  charity,  and  such 
like  ;  for  the  government  whereof  several  <'f»m- 
panies  and  cor|iorations  for  trade  were  erected, 
and  several  hospitals  and  houses  for  charities. 
Of  this  nature  are  the  Trinity  Houses  for  regu- 
kting  navigation ;  and  so  tlie  College  of  Physi- 
cians, the  Coruoration  of  Parish-Clerks,  and  a 
multitude  of  otuer  special  corporations  in  Eng- 
land. The  only  end  of  erecting  these  special 
corporations,  was,  for  the  better  order  and  go- 
vernment of  the  several  matters  specially  com- 
mitted to  their  care. 

The  corporations  for   general  gorernroent 
only,  are  those  of  cities   and  towns,  mayor 
and  citizens,  mayor    and    burgessess,  mayor 
and  commonalty,  and  such-like.    The  cor]>o- 
rations^  as  they  are  for  the  government  of  men 
onljr,  having  nothing  especially  committed  to 
their  incorporation,  so  they  are  erectefl  for  no 
other  end  or  purpose  than  government.     And 
if  eitlier  at  the  time  of  tlie  incorporation,  which 
very  few  are,  or  afterwards  they  have  any  spe- 
cial matter  committed  to  their  care,  it  is  purely 
collateral  to  the  ends  and  design  of  erecting 
these  sort  of  incorporations  within  cities  and 
towns.    This  appears  by  the  charters  of  crea- 
tion both  ancient  and  modem  ;  the  form  ia 
much  the  same,  which  is  afler  this  manner  t 
Nos  volentes,  quod  de  cstero  imperpetuuih  m 
eadem  Civitate,  Burgo,  aut  ViUa  [as  the  case 
is]  Libertat'  et  Precinct'  ejnsdem  habeatur 
unus  certus  et  indubitatus  modus  pro  custodia 
pacis  nostreB,  ac  pro  bono  regimine  et  guber* 
natione  Civitatis,  Buigi,  et  "Villae,  ac  Populi- 
ibidem  inhahitantium,  et  aliorum  illic  oon- 
fluentium  ;  et  quod  Civitas,  Burgus,aut  Villa, 
jMice  Concordia,  et  quiete  sint,  ad  formidi- 
nem  et  terrorem  malorum  delinquentium,  et 
in  preemium  bonorora ;  ac  etiam  ut  pax  nostra 
ceteraque  facta justitia  et  bono  re^mine  ibidem 
melius  custodiri  Taleant  et  possint.'    These 
are  the  grounds  upon  which  corporations  aro 
erected. 

The  limits  and  extents  of  their  corporations, 
and  jurisdiction,  are  limited  by  their  charac- 
ters ;  and  there  is  a  plain  dinerence  made  in 
many  chartets  between  this  and  other  liberties, 
as  to  th^  end  of  granting  ;  this  being  erected 
only, '  pro  bono  regimine,'  being  a  burden,  and 
chargeable,  in  the  execution  of  that  public  trust. 
Many  other  liberties  and  privileges,  both  of  ease 
and  profit,  are  granted  to  them  *  jpro  meliore 
<  sustentatione'  of  those  chaiges,  which  the  go- 
vernment would  necessarily  require.  Sinca 
the  ^tnte  of  Mortmain  they  cannot  purchase 
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without  a  sDfcial  Non^OkHmte,  ThftjeamMt 
enfffoistraae,  by  excluding  ivreigBen  {  Nonii 
and  Staphs  case,  Hob.  211.  So  that  no  pnTate 
benefit  can  be  assigned  to  be  the  end  ot  erect- 
ing theiQ.  The  power  of  making  by-law^, 
which  is  incident  to  a  oorpittation,  is  onlyftr 
better  goremment :  and  by  that  nde  they  most 
bejiid^l. 

Having  considered  the  nature  of  a  body  po- 
litic aggregate,  wbcnte  it  flows,  and  for 
what  pivpose  it  was  erected. 
$>  I  proceed  to  examine  the  groonda  9nd  rea- 
sons produced,  why  it  cannot  be  fbrfeiCed, 
or  seized  into  the  king's  hands  f 
Many  things  were  produced  by  Mr.  Reoor- 
Aer,  to  make  good  hfa  assertion,  niofe  ^  ad  oap- 
^  tanduin  populum,'  than  to  persuade  a  court 
of  law.  I  will  not  mis-Bpend  your  time  in  perus- 
ing the  jocular  part  of  the  argument^  whioh 
may  make  the  otiaens  smile  one  way,  and  the 
learned  in  the  kw  another  way  ;  but  I  shall 
c<illect  together  what  seems  to  have  any  fbree 
ofarguBDent.   The  grounds  the  argument  went 
upon  seem  to  be  these: 
(1)  Tliat  a  corporation  is  no  liberty  or  fran- 
chise, bat  a  mere  capacity  of  suing,  and 
being  sued. 

(3)  That  a  eorporation,  in  its  natmte,  is 
not  Gapfdde  of  being  forfeited  or  dissolved. 

(8)  That  it  cannot  be  surrendered. 

(4)  lliat  the  feHoting  or  dissolving  of  any 
corporation  was  never  out  in  praetioe,  nor 
so  nrach  as  came  within  the  compass  (^ 
any  man^s  imogiaation. 

(1)  As  to  the  first,  A  corporadon  is  no  li- 
berty, bat  a  eapadty.  Now  it  is  proved,  even 
jufit  as  all  the  rest  will  appear  to  be  proved,  by 
strong  averments,  and  omjotations  of  books  that 
wove  no  such  thing.  The  authorities  were  1 
ml.  S50.  Bro.  title  *  oorporation  and  capad- 
tiee.'  In  the  Institntes  the  words  are,  <  a  body 
'  politic  is  a  body  to  tske  in  sncoasnion,  framed 
'as  to  that  capacity  bv  policy. '  The  autho- 
rity ii  express  againatVim,tliat  a  body  or  per- 
son |M)lkic  hath  acapacity  to  take  in  succesnon, 
and  is  not  a  mere  capacity ;  and  the  other 
words  of  the  same  author,  are,  *  and  made  into 
a  body  and  cepacity  to  take  and  grant :'  so  that' 
this  authority  fails ;  itoeither  provesit  no  liboty 
Qor  to  be  ;i  mere  capacity. 

That  of  Bro.  tit  Corporation,  proves  less,  Ihr 
Qitpaeity  is  of  larger  mgniiication,  and  incident 
to  natural  |>ef80iis,  as  well  as  corporate  penons, 
and  soeh  inscanoes  are  set  down  under  tl\at 
title  of  Alienees^  &c.  and  it  is  a  great  imputa- 
tion to  the  memory  of  so  learned  a  person,  ^at 
he  should  think,  tliat  corporatioas  and  capa- 
cities wm  S3riionymous,orthat  he  should  tau- 
totogize  in  a  title  m  an  Abridgment. 

lire  definition  Mr.  Recorder  gives  of  a  oor- 


man  to  be  *■  animal  bijpes,'  or  which  is  nearer,  a 
m«V9  capacity  of  walking  with  two  feet.  Al- 
though authorities  fail,  and  prove  not  the 
matter,  yet  it  is  of  that  importueeto  the  eaivo, 


that  •  eorporaiMm  be  tto 
must  be  ttionffht  upo»  to  make  it  Oil.  Forif 
itbe  admitted  to  be  a  liberty,  the  auiMRfidM 
will  be  too  aihmg,  thai  evoiy  libvty  md 
franchise  carries  with  it  a  condition,  thst  it 
be  used,  and  wdl  used,  ^e  breadi  of  wludt 
win  amount  to  a  ferfeitiire.  And  tfaotliN^ 
when  noddng  doe  em  he  feund  to  prove itM 
liberty,  recourse  must  be  had  to  the  nsgtfire 
aigumcat,  backed  with  olvong  avennaitB,  tkl 
it  was  never  so  stiled  in  any  anthoritr  of  It*, 
ezcent  in  one  case,  in  the  towns  of  HoIbiiIv, 
Co.  £nt.  Quo  Warranto,  and  Mr.  Noy't  m- 
mm  in  Hayvrard  and  Fidcher'a  case,  groimM 
only  upon  the  case  of  Hehnsly .  But  one  sin!* 
low  makes  no  spring ;  and  it  was  well  Mr. 
Recorder  spied  it  in  that  ease,  otherwiie  the 
averment  had  been  without  vqj  exoeptioB, 

If  the  point  had  rested  upon  that  preoe^ 
and  Mr.  Noy*s  opinion,  it  would  have  Mter 
aothonties  Mr  it,  than  any  could  be  prodoee^ 
ifiainst  it  But  there  aremultttudes  of  sadio- 
ntiea,  whereby  cotporatkNisare  not  only  odhd, 
hot  appear  lobe  liberties  and  franchisss;  Mfe- 
ral  have  been  cited  by  Mr.  Reeonkr,  bat  Ml 
seen,  or  oveilooked  by  him. 

In  the  case  of  Cusack  and  otheis  [FbbA.  17, 
Jac.  1,  Rot  3.1  in  all  the  ports  of  ttoressHit 
is  stiled  a  francnise  or  liberty ;  and  psitinhdy 
in  the  oontinuaaco,  ^  Curia  advisare  vuh,'  tni 
time  taken  to  advise  upon  it  as  a  libeitv.  S» 
in  the  case  of  Farrer  [Rlich.  S,  Jac.  1,\K.  9ft] 
and  others  of  the  Virginia  company  thnagboil 
the  record  stiled  a  liberty  and  franohiae)  evtt 
in  the  judgment  itaelf.  Mr.  Noy  knew  d 
these  cases,  and  'mmiy  mors  befera  lhiitine$ 
but  knew  it  to  be  Ae  ffoiio  of  leaned  bmb,  is 
dear  cases,  and  of  cttily  experienoe,  att  I* 
repeiit  many  authorities. 

The  tvoords  of  the  cases  cited  by  Mr.  Beeor* 
derof  the  borough  ofHebmerly,  thecsK«f 
the  Musicians,  and  Bermudas  oompaayi  ^ 
<b>  all  call  it  a  franchise  or  liberty,  [T.  6,  M 
1,  R.  3,  HU.]  The  cases  I  havealready  dlrf 
do  so  too ;  against  the  bailiff  and  borfoi  d 
NewMalton;  against  the  mayor  and  conaMt- 
idty  of  Canterbury ;  against iho  poitrevettd 
bumm  of  Chard,  [2  Car.  1,  R.  25,  P.  5,  €ir> 
1,  K.  38^11  Many  more  I  have  perused,  M 
conceive  it  loo  much  to  trouble  the  eomt  wA 
them  at  present  It  is  ceitainly  true  in  all  the 
records  of  Quo  Warranto,  wherever  there  il 
H  special  aiticle  agfainst  a  eorpocation  fer  Ustf 
a  body  nolitic,  it  is  always  impeached  by  t)» 
name  of  a  franchise  ana  liberty ;  and  mslli* 
tudes  there  are  of  that  nature.  And  in  so  deir 
a  case  I  omit  to  mention  die  writs  of  Noo 
Omittas,  for  entering  into  eorporaiions,  mi 
the  returns  of  their  bailiflb ;  whieb  mske  oot 
evidently,  that  corporations  are  fvanehises,  ind 
the  limits  of  tibe  corporstioii|  and  the  liniil9«f 
the  franchises  are  all  one. 

(2)  The  next  argument  iBdrawafrsm  the  ■»- 

ture  and  qualities  of  bodieB  politic,  thatdiey  ■i' 

invisible,  immortal,  impeccable,  andlheit^ 

»   impatiUe,  vrith  a  lanre  jargon  »f  *  Mn  ens^  ^ 

*  St  oBliioniB.'    Gortamly  Has  MgmBeot  mt 
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ftccbod  fitmi  the  e\6n^  at  the  dly's 
ehai^e;  tnd  it  ooctthem  desr:  For  I  cannot 
beHeve  it  could  enter  into  the  reason  of  any 
inan,  nrach  leaa  of  learned  roon,  that  a  body 
IraiMd  by  the  policy  of  man  can  be  fanmortal ; 
or  tbat  a  body,  compacted  of  niany  bulky 
visible  bmlies,  can  be  Snrtnbte;  or  a  bod;^, 
whose  very  parts  and  membera  are  mortal,  is 
in  ito  own  natttre  immortal.  Mr.  Recorder 
admits,  that  the  death  of  aH  ends  the  corpora- 
tion ;  and  tberelbre  if  any  learned  mennare 
Used  sitch  hy|>erbolica]  expressions,  roost  cer- 
tainly they  never  intended  the  citizens  of 
Lonikm,  or  other  poimloas  town  or  city  wiChin 
JBngiand,  of  whom  tne  question  is;  but  of  some 
oeiporation  in  Utopia,  where  the  citizens  nei- 
ther eat,  drink,  nor  ^e,  or  at  least  of  soroe^ 
corporation  that  nerer  had  other  existence  but 
in  the  brain. 

The  authorhiea  cited  were  Co.  1  Inst.  9, 
Bulstrod.  253,  21  Edw.  4,  13.  and  many 
others;  and  many  more  might  hare  been  cited, 
and  to  as  nrach  purpose ;  as  Co.  tO,  fol.  32, 
Button's  Hospital,  bnngs  in  a  whole  regiment 
o^'  authorities  speaking  to  the  same  mirpose.  I 
do  not  remember  that  Mok  was  dtea,  and  diere 
was  reason  ibr  it;  for  in  conclusion  it  spoils 
the  argoment,  riz.  that  these  expressions  are 
of  corporations  in  abstracts^  not  coupled  with 
particuhir  men  of  this  or  tiiat  town,  where  the 
men  act  all,  and  the  corporatimi  dhsth  noUiing 
otherwise  than  what  the  men  do.  If  it  be  con- 
sidered abstracted  from  narticnlar  men,  it  is 
but  a  bare  right  and  coupled  in  the  notion  of  it 
with  men  in  general,  irho  are  the  proper  sub- 
jects of  government,  and  remains  oniy  m  notion, 
and  may  well  enough  sustain  these  epithets 
which  have  been  fipren  tt,  as  all  other  rights 
and  notions  may ;  nut  whilst  it  remains  such, 
it  can  no  more  sue  or  be  sued,  than  commit 
treasons,  felonies,  riots,  or  other  trespasses, 
either  against  the  government  or  particular 
men ;  neither  hath  it  any  existence  in  re  et 
JlactOf  but  in  the  brain. 

The  case  indeed  that  is  dted  1  Inst.  0j  is  ap- 
plicable to  any  particular  corporation ;  the  case 
IS  th  OS  put :  If  a  man  gives  lands  to  a  mayor  and 
commonalty,  or  other  body  aggregate,  consist- 
ing of  many  capable  persons,  without  naming 
succesiiors,  the  law  constmeth  it  a  fee  simple, 
because  in  judgment  of  law  they  neverdie. 
If  this  be  any  authority,  it  is  from  the  immor- 
tality of  many  persons  capable,  far  they 
Are  the  persons  who  are  said  in  judgment 
of  law  not  to  die.  Where  my  lord  Coke's  sense 
is  plab,  that  these  natural  persons,  though 
capable  to  take  in  their  natural  capacities  joint- 
ly, which  the  law  would  adjudge  an  estate  fbr 
lives  ;  yet  the  grant  being  made  to  them  by 
their  corporate  name,  they  take  in  that  capa* 
city,  and  the  grant  is  not  determinable  upon 
their  death,  but  shall  continue  with  the  cor- 
poration whilst  it  coutinueth.  That  my  lord 
Coke  never  dreamed  of  immortafity  of  a  body 
politic,  fhHy  appears  m  his  writings :  1  Inst.  13, 
where  he  puts  the  case  insisted  on  by  Mr. 
BASonkrofa  dissolution  b)r  dca^  of  abbot  and 


monk.  He  affeee  puts  the  case  generally  sf 
other  oMporations,  as  dean  and  chapter,  mayor 
and  commonaky :  If  lands  be  given  to  than, 
and  the  corporation  be  dissolved,  the  lands 
shall  escheat  to  the  donors,  upon  a  condition 
mlaw:  in  the  fvst  grant,  iftbe  law  raise  such 
condition  upon  grant  of  lands,  much  rather 
doAit  upon  the  grant  of  the  incorporatton, 
where  the  intent  of  the  donor  is  as  special,  and 
upon  a  ffreater  trust.  That  my  lordCokc  un- 
derstood it  of  odier  dissolutions  than  by 
death  only,  he  refers  in  tlie  mar^  to  the  eas9 
•f  the  Knights  Templars,  which  was  not  dis- 
solveil  by  the  death  of  the  members.  That 
corporations  were  dissolved  many  years  befbrf 
the  statute  De  terns  Templariorum,  17  Edw.  2, 
the  statute  recites,  the  corporation  was  dissolv- 
ed, and  that  the '  king  and  several  other  k>rds 
had  entered  upon  all  their  lands  and  escheats : 
The  jffd^fment  of  the  parliament  was,  they 
were  ivell  dissolved,  and  the  lords  well  intitled 
by  escheat,  as  the  law  stood;  and  therefbre  by 
act  settles  them  upon  the  Hospitallers.  Tb» 
eorporation  was  dissolved  by  the  pope,  and 
upon  the  ground  of  Non  User.  The  end  of 
their  corporation  was  for  rading  Christihn 
pilgrims  to  the  Holy  Land  and  Jerusalem, 
which  the  Saracens  and  Turks  having  overrun^ 
and  possesserl  themselves  thereof,  the  mem- 
bers of  the  order  never  came  there,  but  dispos- 
ed of  themselves  in  seyeral  parts  of  Christen- 
dom. The  order  was  erectedl>y  pope  Honorius, 
fl  H.  ly  A.  D.  ll!20,  and  was  dissolved  bj 
Clemens  aumtus,  4  Ed.  2,  a.  d.  1311,  13 
yean  before  the  statute:  and  their  sphitual 
corpotatnm,  which  was  the  nrincipal,  being 
dissolved,  tfie  power  of  holding  lands,  coafer- 
led  by  temporal  princes,  determined,  2  Inst« 
431,  and  H.  432. 

1  Inst.  fbl.  162.  the  case  is  put  where  the 
teimnt  hM  by  Homage  Ancestrel  of  a  body 
politic  dksolved ;  the  homage  is  gone,  though 
a.  new  corporation  be  founded  by  the  saoia 
name.  Hiat  my  lord  Coke  never  entertained 
snch  an  opinion,  appears  by  his  arfifument  'm 
the  case  m  the  dean  and  oiapter  of  Norwich^ 
when  attorney  getieraL  His  mistress's  heart 
was  much  upon  that  case  to  preserve  their 
lands ;  and  it  was  well  argued  by  filr.  Attorney 
and  no  doubt  well  studied ;  but  this  topic,  from 
the  indissolubilhy  of  corporations,  never  cama 
into  his  head,  besides  the  statutes  of  confir* 
mation,  he  insisted  upon  these  things :  First, 
That  the  words  of  the  surrender  were  not  suf- 
ficient to  surrender  the  corporation ;  Secondly, 
That  they  were  the  bishop's  council,  and  m 
some  sort  one  corporation  with  him ;  Thirdly, 
From  the  great  mischiefs  which  would  ensue* 
This  new  invention  alone  would  have  done  the 
business,  if  he  had  been  so  fortunate  to  have 
found  it  out ;  or  if  any  of  the  judges  had  thought 
of  it,  they  would  not  have  gone  about  it  so  long^. 
as  at  length  to  fipround  their  resolutions  only 
upon  the  points  wnich  did  arise  upon  the  sta- 
tutes. Fitzherbert  [N.  Brev.  fol  33.]  is  of  tht 
same  opinion.  That  if  an  abbey  be  dissolved,  »- 
presentation  shaQ  escheat  to  tlie  lord. 
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(3)  The  next  aigumcnt  produced  by  Mr. 
jRecorder  wns,  *  That  a  CoruoratioD  could  not 
be  surrendered  ;'  upon  which  head  I  will  not 
entertain  your  time,. for  these  reasons:  Fhrst, 
Because  it  was  not  to  the  question,  and  that  Mr. 
Recorder  admits,  that  many  things  may  be  for- 
feited, which  cannut  be  surrendered ;  Secondly, 
Because  the  point  may  come  judidally  into 
debate,  some  dislike  havinff  been  taken  to  sur- 
renders lately  made ;  and  f  choose  to  refer  my- 
self to  that  question  which  comes  properly  in 
judgment ;  Thirdly,  But  my  bust  and  principal 
reason  is,  that  he  bath  produced  no  authority 
of  law  to  make  good  his  assertion. 

The  authorities  of  the  cases  of  the  dean  and 
chapter  of  Norwich.  .  Mich.  40  and  41  £liz. 
andplayward  and  Fulcher's  case,  Ilil.  3  Car.  1. 
which  both  relate  to  tlic  same  surrender,  and 
are  in  effect  the  same  case,  only  in  the  latter 
case  the  surrender  is  disclosed  to  the  court  to 
be  larger  than  did  appear  in  the  former  case ; 
and  though  many  books  are  cited,  yet  they  all 
contain  but  these  two  cases,  which  make 
stroDgly  against  him.  For  throughout  these 
cases,  both  in  stating  the  question,  arguments 
of  counsel,  and  resolutions,  of  the  judges,  it  is 
plainly  admitted,  that  a  corporation  might  be 
surrendered.  Citherwise  the  stating  of  the 
question  in  the  first  case,  upon  the  effect  of  the 
words  in  the  surrender  of  all  their  possessions 
anH  catliedral  church.  Whether  sufficient  to 
surrender  the  corporation  ?  and  the  i^rguments 
thereupon,  and  the  resolutions  of  the  jud&;e8 
was  needless  :  but  it  was  plainly  admitted,  that 
a  corporaticm  may  be  dissolved ;  and  it  was  the 
common  law  point  they  did  resolve,  that  they 
were  all  idle  an(t  illusory.  And  so  in  the  se- 
cond case.  Whether  the  dean  and  chapter, 
Without  the  bishop,  could  surrender  the  cor- 
poration? [Palmer  501.  Jones  168.  Palmer 
503.]  it  is  all  along  admitted,  both  by  the 
counsel  upon  the  ^rounds  they  went  upon,  and 
by  the  juara  in  their  resolutions,  that  it  might 
he  surrencTcred,  '  concurrentibus  his  qnee  in 
jure  requiruntur  ;^  and  therefore,  by  the  re- 
solution of  the  judges,  it  could  not  be  done 
without  the  bishop,  because  he  had  an  interest 
in  them.  And  wh^n  Whitlock  in  his  argument 
had  recourse  to  a  more  general  reason,  which 
was.  That  the  surrender  could  not  be  good,  be- 
eanse  then  they  should  be  Feb  de  se,  which 
Is  against  nature ;  Jones  takes  him  up,  and 
flat^  denies  it,  and  saith,  That  a  dean  and 
chanter  might  dissolre  themselves  by  C^ser ; 
or  ir  all  die,  or  resign,  the  corporation  is  dis- 
solved ;  bnt  concurred  with  him,  that  the  sur- 
render did  not  dissolve  it,  because  the  bishop 
Was  no  party,  nor  consenting ;  and  in  the  end 
Whitlock  concludes  his  amunent,  that  it  could 
not  be  done  without  the  |}isoop.  And  Uie  say- 
itig  of  Whitlock  in  that  case,  *  Th^t  thekin^ 
may  grant,  but  not  dissolve  a  corporation,'  is 
certainly  true  in  the  same  sense  as  it  is  of  lands, 
and  all  other  rights  whatsoever ;  the  king  nuiy 
grant,  but  cannot  resume  without  cause ;  yet 
all  may  be  forfeited  upon  due  cause,  and  by 
JQdgmtDt^f  \m,w  returned  to  ^a  king. 


(4)  The  last  topic  of  argument,  by  which  Mr. 
Reodrder  concluded  a  corporation  cannot  be 
forfeited,  is  a  Non  User ;  because  never  any 
corporation  was  forfeited,  nor  did  it  ever  eater 
into  any  man's  imagination,  that  it  could  be 
forfeited.  This  ind^  doth  put  the  proof  upon 
me ;  and  Mr.  Sotidtor  hath  already  mtfk  it 
out  with  great  learning  by  several  instances  of 
corporations  seized  into  the  king's  hands  for 
forfeitures  committed  by  them,  some  by  jod|[- 
ments,  others  by  inquisitions  finding  those  for- 
feitures. But  Air.  Recorder  wim  one  blast 
hath  blown  them  all  away,  that  they  are  but 
mere  sounds,  and  look  ^ig  with  seizore,  and 
seizing  of  liberties  into  the  king's  hands,  but, 
when  strictly  Examined,  they  are  of  no  sub- 
stance ;  and  the  fruit  of  all  the  eysminatkw 
ends  in>a  difference  be  hath  found  out  between 
seizares  and  forfeitures ;  much  such  another 
difference  as  was  that  between  a  liberty  and  a 
capacity,  upon  which  the  whole  weight  of  die 
argument  turned,  *  That  a  corporation  was  oo 
Liberty,  but  a  Capacity.'  And  if  so  little  a 
distinction  be  enough  to  answer  the  weight  of 
Mr.  Solicitor's  arguments,  it  will  be  in  vainibr 
me  to  attempt  further  instances,  unless  1  can 
reconcile  this  little  difference,  and  shew  it  to 
be  as  ineffectual  as  that  between  a  Liberty  and  a 
Capacity  was  before ;  and  therefore  I  crare 
leave,  in  the  first  place,  to.  examine  this  slwit 
answer  .to  so  many  and  so  great  authorities. 

It  is  objected,  tliat  those  are  precedents  d 
seizures,  but  not  of  forfeitures  ;  for  seizures  m 
the  case  of  tlie  king's  suits,  and  of  the  bishop]! 
temporalities,  are  of  tlic  same  nature  as  sa- 
zures  upon  the  Grand  Cape's  and  Distringas  ia 
suits  between  party  and  party,  only  to  answer 
issues.  And  when  liberties  of  towns  are  iims- 
tioned  to  be  sdzed,  the  towns  only  are  adzed, 
and  not  the  corporation,  which  remains  is  itatu 
^lio  ;  butwhere  a  forfeiture  is,  there  must  be 
judgment  of  Ouster.  Every  sentence  ahno^ 
of  Uiis  answer  is  contrary  to  aU  the  books  and 
records  of  law,  that  I  know  of.  The  autho- 
rities cited  to  prove  the  differences  are  Nat 
Brev.  fol.  161.  162.  which  saith,  inquire  into 
the  causes  of  seizures,  and  causes  of  foHa- 
ture  ;  but  what  these  causes  are,  which  may 
be  causes  of  one,  and  not  of  the  other,  are  not 
disclosed.  But  my  lord  Coke,  in  the  countes 
of  Shewsbury 's  case  determines  the  difffrei><^ 
and  makes  them  all  one.  There  are,  saidi  be, 
three  causes  of  forfeiture  or  seizuie  of  officii 
for  matter  of  fact.  Abuser,  Non  User,  and  I^ 
fuser.  He  makes  thecauses  of  both  to  be  ue 
same :  Forfeiture  is  but  the  fapt  upon  which 
the  seizure  is  groimded,  where  the  subject 
hath  title  of  entry  for  a  forfeiture,  in  the  causa 
of  the  entry  different  from  the  causes  of  the 
forfeiture.  So  in  the  king's  case,  where  libff- 
ties  are  seized  for  an  Abuser,  wlwther  it  be  by 
judgment,  or  upon  an  inquisition,  or  presoit- 
ment,  finding  the  abuse :  can  it  be  a  questkA 
with  any  leimied  man,  but  the  seiziire  is  w 
the  forfeiture  ?  The  king  cannot  sqize  wiUiool 
•cause,  and  the  cause  must  be  samefact  in  breach 
of  the  condition  in  law  annexed  to  As  liberty* 


1165]     STATE  TRIALS,  34Charles  II.  l682.— Mtf  the  City  4^ Londim.     [1  \66 


The  other  antboritir  prodnoed  it  of  the  Qno 
Warranto  against  Uo^r  Mortimer,  cited  3  Ed. 
3.  S9.  in  Strata  Marcella,  Co.  9.  fol.  88.  where 
upon  denial  of  aid,  and  the  defendants  not  an- 
swering over,  judgment  was  given  of  fore- 
jndger  of  the  liberty,  and  error  brought ;  where 
Scroop  saitb,  that  m  some  cases  iraachise  shall 
be  put  into  the  king's  hands,  in  some  cases 
seized  in  the  right  of  the  king  until  fine ;  and 
in  some  cases  it  shall  be  fore-judged,  which 
holds  for  ever.  I  do  admit  this  case  to  be  good 
law,  but  it  makes  nothinflc  to  the  purpose  to 
prove  the  difference ;  or  that  seizures  by  the 
king  for  misusers  ar^  not  for  forfeitures,  or  that 
judgment  of  Ouster  are  onl  j  evidenoe  of  for- 
feitures, or  to  prove  a  smure  in  the  long's  suit 
is  of  the  same  nature  as  the  Grand  Cape  or 
Distringas,  upon  biean  process  in  tlie  suits  of 
common  persons.  And  beMuse  neither  the 
book  cases,  nor  Mr.  Recorder,  have  given  any 
light  into  the  cases,  which  may  vary  the  judg- 
ment in  a  Quo  Warranto,  1  vnll  endeavour  to 
state  the  matter,  how  it  stands  upon  seizures  of 
liberties. 

(1.)  Liberties  may  be  seized  into  the  king's 
hands  by  the  award  of  the  court,  which,  in 
that  book,  is  styled,  *  Put  into  the  king's  hands ;' 
and  that  in  two  cases  principally  : 

Where  the  defendants  are  summoned  to 
appear  at  the  king's  suit,  and  m^e  de- 
faults. 

Where  a  contem^  appears  upon  record,  in 
returning  or  execotii^  the  king's  process. 

i  shall  give  instances  of  eacm.  For  the  lat- 
ter, 2  Ed.  4,  ibl.  5,  in  case  of  bailiffs,  upon 
error,  the  bailiff  appeared,  and  prayed  a  day  to 
bring m the recoid;  thcw  failed  at  the  day: 
The  better  opinion  is,  theur  franchise-shall  be 
re-seised.  And  Vavasor  thera  saith,  if  a  lord 
of  a  franchise  do  any  trespass,  or.contempt  to 
the.king's  court,  it  is  cause  in  the  same  court 
toreseizethe  franchise.  For  the  former,  15 
£d.  4.  a,  in  Quo  Warranto,  if  the  defendant 
appear  not  at  the  day,  the  liberties  shall  be 
seized ;  and  if  he  doth  not  replevin  them,  as 
in  Eyre,  they  shall  be  absolute^  forfeited ;  for 
the  statute  of  Quo  Warranto  directs  the  kmg's 
courts  to  proceed  in  Quo  Warranto  as  in  the 
Eyre. 

Trm.  16  Jac.  l.  Brigg's  case,  in  Quo  War- 
ranto, the  defendant  appeared  not  at  the  day; 
the  liberties  were  seized,  Roll.  Kep.  9  part, 
fol.  46.  r       r-  » 

Trin.  17  Jac.  1.  Roll,  t.  part,  02«Quo  War- 
ranto against  the  mayor  and  humsses  of 
Wiffmore  in  Com.  Lancast.  upon  deraultmade 
attheday,  it  was  agreed  by  the  court,  Thatif 
they  shewed  not  good  cause  to  excuse  their 
ilemoh,  their  liberties  shouki  be  seized  into  the 
king's  hands ;  This  being  in  the  case  of  a  cpr* 
pontiooy  the  *  Capias  in  manus'  should  be  of 
the  politic  person  which  made  the  deftolt 
Where  seizure  is  by  award  of  the  court  for  a 
contempt  in  court,  the  court  may  admit  the 
parties  to  affix  and  order  restitution ;  so  where 
by  award  of  the  court,  on  delimit  of  appearanoe 
^  the  king^  suit;,  ateisure  ismaday  which  is  in 


nature  of  a  distress,  to  bring  in  the  narty,  by 
putting  him  out  of  the  possesskm  of  the  fiber- 
tv,  till  he  appear  and  replevy ;  the  court,  if  the 
defendants  come  in  time,  and  pray  it,  may  de- 
liver them  the  possessimi  ufion  raplevin ;  ami  this 
by  the  new  statute  de  Quo  Warranto,  SO  Edw. 
1.  Before  that  statute  the  general  writ  of 
summons  to  answer  to  liberties,  asahio  the  par- 
ticuhu:  writs  of  summons  upon  the  kinp^s  spe- 
cial suits,  superseded  tlie  use  of  «ny  libertv  till 
the  justices  met  on  the  day  of  return.  Wnich 
mischief  was  remedied  by  that  statute ;  if  they 
appeared  not  at  the  day,  the  liberties  were  to 
be  seized  in  nature  of  a  distress,  to  enforce  their 
appearance.  And  upon  appearance,  if  they  de- 
manded to  replevy  toem,  the  judges  might  de- 
liver back  ihe  possession  of  the  liberties  upon 
security  to  prosecute  their  claim,  and  answer 
the  mean  profits,  if  any,  in  case  judgment 
were  against  them ;  much  in  the  same  manner 
as  the  practice  in  the  court  of  exchequer  upon 
all  seizures  to  this  day,  by  the  seizures  the 
king  is  in  possession  :  But  if  the  party  apoear 
and  plead,  and  put  in  security,  he  is  by  rule  of 
court  permitted  to  receive  the  profits.  Bat  thi» 
statute  not  limiting  any  time  for  his  appear- 
ance, or  to  reply,  that  remained  as  it  did  iMefore 
-upon  the  old  statutis  of  Quo  Warranto,  18  Edw. 
1,  which  refera  to  the  practice  in  E^re :  Sa 
that  if  tiie  party  did  not  replevin  in  time,  the 
former  seizure  would  amount  to  a  sinzure  ailer 
judgment  by  defiiult,  which  is  final. 

(2.)  Again,  liberties  are  Iseized  into  tho 
king's  hands  by  judgment  of  court  in  Ihe 
kind's  suits,  whether  the  judgment  be  by  de- 
fouU,  or  Nihil  dicit ;  upon  demurrer,  or  issue 
tried,  this  judgment  is  final,,  ai^d  the  court  can- 
not admit  to  a  fine,  or  award  restitution,  unless 
upon  emr  brought.  This  court  is  to  set  the 
fine  upon  the  C4»fiatur,  but  not  the  fine  for  re- 
demption: that  IS  purdy-in  the  king's  breast, 

*  et  ex  gratia  Regis.'  lliere  is  no  such  fimnal 
judgment  of  seizure  until  tae ;  but  this  upon 
judgment  and  another  seizure  upon  inqmntion, 
or  presentment,  which  I  shall  mention,  are  the 
seiznrM  in  the  kinr's  right,  represented  in 
Mortimer's  case,  but  trequentiy  entered '  quous- 

*  que  Dominus  Rex  aliad  pneceperit'  What 
was  intended  by  a  judgment  of  Ouster  in  that 
book,  and  in  ^hat  cases  by  the  course  of  the 
km^'s  courts  it  ought  to  be,  will  best  appear  by 
ah  ancient  rale,  taken  and  agreed  by  the  jui^s 
in  Edward  the  Fourth's  iinie,  before  they  were 
promiscuously  used.  The  rule  is  thus :  Where 
it  clearly  appeets  to  the  court,  that  where  a 
liberty  is  usurped  by  wrong,  and  upon  no  title, 
either  by  the  Ling's  .grant,  or  otherwise,  there 
judgment  only  of  Odirter  shall  be  entered :  Bat 
where  it  appearo,  thai  the  king  or  his  anoeston 
have  onc^  granted  a  liberty,  and  the  liberty  be 
^disused,  iudffment  of  seizure  into  the  king's 
hands  shall  he  given.  These  rales  carry  their 
own  light  with  Uiem:  That  which  came  out  of 
the  king's  hands,  as  Bceoton  nseth  the  word, 
is  propoly  retarned  there  agrnn  by  seiauve,  or 

Ss  our  ancient  books  phrase  it)  by  re-seiture. 
at  that  whidmever  came  thenoe^  biit  merely 
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iisnrpcd  upw  him,  ibdl  be  viaUedy^  and  by 
jadgmeut  of  law  declared  null  and  roid. 

There  is  another  caae,  which  is  tboe  lake- 
wise  resoired,  and  that  ia,  where  it  is  doubt- 
ful to  the  court,  whether  the  liberty  eom- 
menoed  by  print,  or  by  wrong;  that  for  the 
yuicertainty  the  best  ami  safiest  course  is,  that 
judgment  be  giren  of  seianve.  This  last  case 
was  theprincipal  case  in  that  book,  the  %iies- 
tion  arising  upon  a  default,  What  judgment 
should  be  given?  and  by  that  rule  jodgmept 
was  giTen  of  seizure,  not  of  Ouster.  Aiid 
agieeahle  to  these  rules,  all  the  judgments 
which  I  hkve  met  with  have  been  given ;  and 
this  course  hath  been  found  most  beneficial  to 
the  subject,  who,  though  by  forfeiture,  mis- 
pleading,  or  defoult,  he  may  lose  his  liberU, 
may  have  recowse  to  the  lung's  mercy  ror 
nstitution. 

In  the  case  of  the  bailiffs  and  aldermen  hf 
New  Radnor,  which  wsh  by  defiwlt,  judgment 
ef  seizure  only  was  eiven.    [Mich.  SO.  Jac  1. 

In  the  case  of  New  Malton,  [Trio.  6.  Jac.  1 
Bot  3,]  though  the  issue,  that  the  corporaiioB 
was  by  prescription,  was  tried  against  them ; 
yet  havmg  lon^  acted  as  a  corporation,  they 
might  have  mispleaded  their  title,  as  the 
city  of  London  hath  done,  in  daioiing  that  by 
peacription,  which  commenced  by  grant  with- 
m  time  of  memoiy.  Judgment  only  of  seizure 
was  given,  and  not  of  Ouster.  In  all  cases  of 
disclaimer,  judgment  only  of  Ouster  sbill  be 
flaren;  upon  the  same  nue  judgment  only  of 
Ouster  was  mea  m  the  case  of  IStaverton,  re* 
TOrtediaY^Terton  and  Crook:  But  the  entry 
there  is  mistake ;  for  it  is  entered  Mich.  8, 
Jac  1,  Rot  3,  for  it  appeared  to  the  court, 
Ibatitwas  a  uMre,  usurpation  without  title; 
for  that  no  such  court  as  he  claimed  could  be 
Ijaioed  by  prescription,  nor  indeed  bv  gvv>^ 


mrough  the  meanness  of  his  estate.  Mr.  Re- 
oorder  insisted  imon  this  judgment,  as  a 
measoie  for  aU  indgmenta  upon  forfsiiures  of 
libertiBS,  but  plainly  mistook  tiK  rsaooo  of 
it.  Upon  the  reason  of  these  rules,  in  audi 
oases  where  grants  do  i^pear,  but  either  the 
paities  are  not  capable  of  taking,  or  the  hbsrty 
granted  no  allowable  by  law,  the  course  hsd^ 
been  to  enter  a  mixed  judgment  both  of  seizure 
and  of  Ouster. 

In  Hie  CM  of  the  inhabitents  ef  Dsnbigk, 
who  dmaed  by  charter  several  liberties;  but 
itappearing  they  had  no  cnacity  to  take,  yet 
the  osiwpution  being  by  coNNnr  of  lettcrsp*- 
tenfe,  the  jwrinwntwas  mixed  both  of  seizuie 
and  Ouster;  for  there  was  no  poasifaili^  of  le- 
mkution,  because  they  weiw  not  capable.  [Hil. 
Sr  filtz.  Ret  16,  Co.  Eat  M7.1 

And  m  the  case  of  Cusadc,  [PiaMh.  ir  Jac 
1.  Rot  S.]  it  appearing  to  the  oourtthattk^ 
liberties  mated  *d  net  pees,ner  eoaidbe  kw* 
Uly  used ;  yet  the  asorpation  being  by  eolonr  of 


a  grant,  jndgmm  ef  seizure  waa  giwrn,  as  weH 
aa  OnBter,in  these  enaes^  iikewiaain  air  George 
ReyaeU's  caap;  aad  hymuMtiidse  of  euKsef 
it 


was,  that  t^kiiig  cannet  sebe  a  oorpaialioB, 
because  he  cannot  hare  it,  or  be  the  mayor  and 
oommonalty ;  for  not  ody  what  the  king  any 
haveorhmt  butwhatble  may  dispose  of,  are 
in  jud^ent  of  law,  said  to  be  in  lus  hands; 
asid  it  a  the  proper  office  of  the  hand  ditponert^ 
as  well  as' /enere.  And  what  but  colourabiy 
came  out  of  the  crown,  though  it  oannot  sub- 
sist by  law  in  a  sulgect,  shall  be  seised,  as  ■ 
Cusaek*!  case. 

(3.)  In  the  last  pkiee  there  are  ether  aeiEoral 
whicn  are  by  process  by  commissioi]  of  inquirjr 
upon  inquisition  found,  or  upeo  presentiusui; 
and  such  are  always  for  forfeitures,  aipon  foolls 
found  in  breach  of  conditioas  anaexAl  by  law. 
That  the  lung  is  in  possession  ef  all  incorparal 
rights  by  sueh  seizures  upon  incpiiaitioii,  ap- 
pears by  the  resoltttioninar  Geoige  Rejradrs 
case.  In  these  eases  of  seizure  for  forteiluws 
no  court,  or  the  lord  of  the  libeity,  whether 
body  poUtie,  or  natural,  can  admit  to  a  fine, 
aadT thereupon  make  restitution;  neither  is 
there  aay  other  way  by  law  to  take  off  lbs 
king's  bands,  but  by  direct  traverse  of  the  fort, 
if  the  foct  found  be  not  true ;  or  bf  demnitcr, 
if  the  fact  found  be  not  in  law  sufficient  canse  of 
forteiture.  The  fsMs  upon  which  siich  aeizaras 
have  been  made,  have  been  generally  ao  ae- 
torious,'and  Ac  oonsequenoe  of  law  upon  tbem 
takento  be  so  evident,  that  I  never  met  with 
any  such  inquisition  ever  traversed  or  demnncd 
to;  but  the  applieatieB  for  reatitatioB  halh itiU 
been  to  the  king's  graee.  And  these  in^paB- 
lions  have  been  taken  eidier  eg  ojfieio  by  the 
or  by  special  commissions.  The  sbe- 
is  general  commisaioa  is  intmsled  with 
the  BieaervaliQtt  of  the  whole-  oowity,  and  the 
pubae  peace  hereof. 

And  tiiongh  In  the  grant  ef  oorporafioss 
aad  other  hh^lies,  there  be  speeiai  clauses  ei- 
eluaive,  Ito  saocf,  &e.  Yet  these  obuam,  as 
the  granta  themselves,  have  another  Itu  ^aod 
annexed  to  them  by  Uw,  that  they  nreaisrvt 
good  govemmeat,  and  do  not  abtiae  ttie  fiaa- 
chise,  by  committing  or  permitdnir  riote  aad 
great  disorders  in  breach  Off  die  pubfic  peace; 
which  if  they  <ki,  is  by  kiw  a  NonOmuUsm 
thesheriff,  to  impare'sad  take  care  of  tba  pub> 
lie  peace  within  the  liberty. 

The  town  of  Hereford  was  aeized  iato  the 
king's  handbt  by  tiie  slmriff  of  the  comity,  for 
holding  of  a  minrket  oentrary  to  the  kii^f^  pro- 
hibitwn.  Vpon  certificate  thereof  into  rfaaa- 
ixryf^beh\^9wntmaeM  to  the  aheiili;  ap- 
proving thereof,  and  oommaading  hua  eo  keep 
It  m  tte  long's  handa,  '  Donee  dopunoa  Rex 
•  abud  iade  proraepent  Hot  daoso.'  15  H.  5. 
memb.  7.  Haks  lik  iL  foL  41. 

Of  seiaares  asade  upon 
ioqaisitisos  taken  by 
many  inatances,  some  whereof  I  shall 
when  Income  to  the  pracedents.  Tlie 
apon  judgment,  or  for  a  foifcitme,  wlisok 
anrmi  ia  the  blag's  tight,  do  aa  eflhcanllj 
;  me  king  into  posstasion,  aad  caiat  the  na- 
paraona  ftom  aaing  die  iiglhtt  aa  wmf 
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fipreneebctnree^D  inch  seizures,  and  those  opoo 
«ie  gRio4  ^^^^;  which  arie  only  ufiopi  mean 
process,  and  in  nght  of  the  suhject,  and  in  bis 
aid,  is  too  apparent  to  be  farther  inlargr^  upon. 
*]rhere  i^some  resemblance  between  this  seizure 
upon  the  grand  Oape,  and  that  in  the  Idng's 
^lit  for  dmi^t,  that  appearance  for  boUi  are 
«pon  me^  process,  and  both  repleviaMe,  if  the 
defendant  or  tenant  cenae  in  time. 

There  if  also  a  further  resemblance  between 
them,  w|)ich  qii^kes  not  ibr  Mr.  Recorder's 
purpose :  ^jod  that  is,  in  that  both  are  lost  ibr 
ever,jf  the  paiti^  conae  not  in  time.  For  at 
conunon  law,  if  upon  a '  pnecipe  quod  reddat,' 
4nd  the  lands  seized  into  the  king's  hands  upon 
the  grand  Cape,  the  tenant  makes  delault,  and 
conges  not  witnio  forty  days,  he  could  not  wage 
^is  law  to  excuse  liis  default,  but  tlie  demand- 
ant should  have  judgment  to  recover  the.  land 
presently,  15  £d.  4i.  fol.  7. 

The  mfierence  that  it  was  not  the  franchise 
or  libehy  of  the  corporation,  but  the  towns 
themsdlves  were  seized  into  the  king's  hand,  is 
i&  void  of  authority  as  of  law.  Sometimes  in- 
deed '  Civitas  et  villa,'  in  records,  are  used  pro- 
tniscnoosly  for  the  fianchise  apd  freedom, 
which  is  jointly  used  and  enjoyed  by  the  in- 
habitants, ejcempt  from  the  common  law  ju- 
risdiction: and  in  such  case,  the  seizure  of  the 
City  or  )[iUej  and  of  the  franchise,  is  all  one ; 
and  the  inhabitants  thereby  put  under  the  go- 
Temnient  of  the  common  law,  disdiafged  of 
the  franchise.  But  if  tlie  town  or  city  be  taken 
for  the  natural  persons  who  are  the  inhabitants, 
Or  for  the  houses  wherein  they  inhabited,  wliich 
they  must  be  upon  Mr.  Uecorder's  distinction, 
•themiise  it  will  1^  ^  distinction  without  a 
qifferonce;  neither  the  inhabitants  nor  bouses 
were  ever  seized,  or  could  be  seized  into  the 
king's  hands  apon  f  uoh  inquisitioDis  as  have 
been  found,  and  judgments  of  seizure  that 
nave  been  given.  The  oply  proof  for  this  dif- 
ference was  a  i|trong  averment,  that  wl^ilst  the 
city  of  Xondon  Uy  under  the  sevend  seizqres 
sometiipes  of  the  mayoralty  only,  at  other 
times  of  the  whole  firaiichise,  the  corporation 
was  as  vigoKOUs  a^  eirer,  and  in  statu  quo ; 
not  sp  much  as  suspjended,  but  ^id  exercise  ajl 
corporate  acts  as  l^ore.  Aip  averment  against 
the  express  sei^se  of  .^11  the  citizens  when  ufider 
those  seizures,  an^  against  niany  authorities  df 
law. 

'  At  the  parliament,  18  Ed.  1.  [Roll.  Prerog. 
^4.3  The  citizens  (for  they  had  then  no  mayor) 
petitioned  the  king  in  parliament,  *  Quod  Rex 
*  velitfis  concedere  pristiniom  Sti^tum,  so.  M^ 
«J|oremetantiquasLibertatQS.'  They  petitk>ned 
not  fof  their  houjies,  or  the  liberty  of  their  per- 
fjons,  those  were  never  seL^sed ;  but  to  be  re- 
iltored  t^  the  nn^yorsdty,  and  their  unoent  li- 
berty, whi(;h  wer^  unqcr  seizure  in  the  king's 
hands.  If  the  eorporatiou  had  been  in  $iatu 
{ifo,.  they V9icdd  not  hl^ve  trpubjledthe  Com- 
^M>^topi^nt  such  a  petition,  i)ipr  the  long 
to  fp^nt  so  i^e  ^  petition,  as  *  eis  concedere 
4  prastinHoi  stat,ttn)  V  b|it  (Jhey ,  i^rbo  knew  their 
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themselves  out  of  possession  both  of  their  m«- 
vofalty,  uid  their  ancient  liberties,  and  pray  to 
oe  restored  to  them.  And  the  king's  answer 
was,  he  was  not  at  present  advised  $taium  mur 
tare.  My  lord  Coke's  opinion  is,  thatthp 
chapter,  when  no  c|oan,  or  commonalty,  when 
190  mayor,  have  not  capacity  so  much  as  to 
make  continual  claim,  nor  to  take  by  purchase^ 
nor  sue  any  action  [1  Inst.  263  b.] 

If  tiie  Commons  of  London  meet  on 
Michaelmas- day,  and  choose  a  mayor,  the  old 
mayor  not  present,  the  election  is  void  ;  and 
so  any  otner  act  without  the  mayor.  (31 
Ed.  4,  27.)  If  the  commonalty  in  tlie?  vacancy 
of  a  mayor  make  obligation  under  their  com* 
mon  seal,  it  is  void  ;  how  much  stronger  will 
the  case  be,  when  the  whole  francliise  is  seized  f 
(^1  Ed.  4,  69.) 

I  have  now  removed  the  objections  which 
lay  in  my  ivay,  by  opening  the  nature  and  ef- 
fect of  seizures  of  liberties  into  the  king's 
hands,  and  where  judgment  of  leisure,  wi4 
where  of  (hister  are  properly  given  ;  wherry 
it  may  appear,  that  this  special  *  Capias  of  Ca- 
pias in  manus  Regis'  is  as  proper  an  executioft 
against  the  body  politic,  as  the  common  Capias 
against  the  body  natural ;  and  in  judgment  of 
law  the  politic  perspn  is  as  properly  said  civUi* 
ter  moriua  by  judgment  of  seisure,  as  the  natural 
person  is  said  civiliter  mortua  by  judgment  cf 
any  attainder  Ibr  any  capital  <^ence.  Mr. 
Recorder  acknowledges,  that  in  case  of  natHo 
ral  persons,  when  the  law  gives  forfeiture  of  the 
body,  or  of  the  liberty  of  Uie  body,  it  is  all  ona 
in  judgment  of  low ;  the  law  is  the  same  when 
it  spe^.o/  bodies  politio,  to  forfeit  the  liberty 
of  the  body  politic,  and  to  tbrfeit  the  body  po- 
litic, 

3.  Bdy  wAy  thus  cleared,  I  win  lay  down 
the  grounds  itnd  reasons  of  Uiw,  upon  which  1 
oonceif  e,  with  sonie  deamess,  that  oorporM 
tions  may  be  forfeited  and  seised  into  thekmg's 
hands,  as  weU  as  o^ces,  or  any  liberties  what^ 
soever ;  and  then  sfalUl  instance  in  some  fur^ 
ther  precedents,  whereby  it  will  appear  ther 
have  been  forfeited  and  seised.  My  gnmnv 
are  principally  these : 

(1.)  Thai  there  is  a  condition  in  law  aa« 
nexed  to  the  franchise  of  a  corporation,  upgi^ 
its  first  erection,  as  strong,  if  not  stronger, 
Uian  to  any  other  fHnchise  or  liberty  what* 
soever. 

(2.)  That  there  is  nothing  extraordinary  or 
peculiar  in  the  nature  ^of  a  oorporatioo,  to  hi% 
der  taking  advantage  of  the  condition  brobee, 
or  to  exempt  it  from  the  common  condttiob  of 
Other  liberties  in  consideration  of  law. 

(1.)  As  to  the  first,  wherever  the  law  in- 
troduceth  or  alloweth  any  right  upon  a  trust,  of 
lor  the  beiiefitof  the  public,  it  implies  a  condi- 
tion, that  the  trust  be  discharged,  and  the  ends 
of  its  creation  eompliod  with.  This  conditieB 
implied  by  law  is  of  stricter  obli^^alion  than 
conditions  expccss ;  i(  shall  bind  ihfimts  and 
femes  covert,  8  Co.  44.  The  principal  caseia 
of  offices;  but  the  book  saith,  •Soilisofall 
*  It^ffTtidfg  ftad  fi?Hiflhiffiffr  *  ^nd  indeed ^uongiit 
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out  onr  bonks,  the  cases  of  offices  of  public 
trust  and  franchises  run    parallel  ;   and  the 
greater  the  trust  is,  or  of  gfreater  necessity  to 
oe  perfbrmeil,  the  rondition  is  still  the  stricter. 
And  thtTefore  in  franchises,  as  well  as  liberties, 
if  the  franchise  he  for  the  better  administration 
of  justice)  and  of  necessity,   Non  Lser  will 
bejiKlg-ed  a  breadi  ot*  coiniition  ;  but  where 
not  of  necessity,  bare  Non  User  will  not  be  a 
breach  ;  yet  Kefiiser,  wliich  is  an  obstinate 
and  wilt\il  Non  User,  n^aj  be  a  breach  ;  but  in 
case  ot  all  liberties  and  tranchises  whatsoever, 
Abusi->r  was  ever  judge't  a  breach, of  the  con- 
dition.    This  matter,  upon  the  question  of  for- 
feiture of  an    oliice,  is  well    stated  in    the. 
countess  of  Shre^^sburj^'scase,  9  Co.  50.  Now 
this  franchise  of  a  corporation  is  gi-anted  upon 
a  far  greater  trust    and  confidence  than  any 
lOther  Kberty  whatsoe?er,  as  I  have  already 
•hewn  ;  viz.  Fur  the  government  and  peace  of 
die  inhabitants,  and  others  coming  within  the 
liberty  of  the  franchise,  in  subordination  to  the 
general  g:overnmeRt  of  the  king  ;   and  that 
they  are  intrusted  therewith  by  the  king  upon 
tiie  public  account  of  government  only,  and 
Hot  for  any  private  respect  or  benefit  what- 
•oevcr.    Other  franchises  are  either  subordi- 
nate and  auxiliary  to  this,  as  to  hold  courts, 
Imve  gaols,  an<l  such  like,  for  the  better  admi- 
nistration of  the  several  parts  of  government ; 
or  else  are  of  profit  or  ease,  •  pro  meliori  sus- 
»  tentutione'  of  the  chaf^ge  and  burden  of  this 
Imbordinate  government.  And  therefore  Banks, 
in  the  atgument  of  Hayward  and  Fulcher's 
wwe.  Palmer  495,  calls  it  the  Principal  Liberty, 
^nd  other  liberties  the  Aecef&sorics. 

In,  the  case  of  Knights  Templars,  the  corpo- 
l^tion  was  dissolved  upon  account  of  Non  User, 
though  without  then-  defauh  ;  but  the  end  of 
their  mstitntion  ceased.  (Inst.  4S2)  The  case  is 
much  stronger  where  it  is  a  voluntary  Cesser, 
«8  where  the  abbots  and  monks  put  off  their 
liabit,  and  leave  their  houses ;  this  Non  User 
will  be  a  good  cause  of  discharging  the  order. 
Where  the  commonaltv  have  power  to  choose 
every  year  a  mayor,  if  they  do  not  choose  a 
mayor,  their  franchise  shallW  forfeited,  or  they 
ina^'be  fined,  upon  this  reason,  that  common 
justice  fails  for  want  of  such  an  officer,  which 
jwas  a  bt^each  of  the  condition  annexed  to  their 
liberty  by  Non  User,  SI  E.  4,  14.  It  appears 
by  this  case.  That  the  commonalty,  in  tneva- 
^0003^  of  a  mayor,  are  to  this  purpose  a  cor- 
poration, to  chooS«  a  mayor  to  |ierfect  the  body  ; 
and  it  is  the  only  corporate  act,  that  they  are 
l>y  law  enabled  to  do  without  a  mayor ;  and 
this  right  may  be  forfeited  too.  And  as  by 
never  choosing  a  mayor,  they  themselves 
^onld  dissolve  the  corporation ;  so  by  forfeiting 
then*  right,  it  is  in  the  power  of  the  law  to  dis< 
"•olvethem.  It  also  appears  expressly  by  this 
.-case,  tlmt  the  king  may  proceed  either  for  a 
lG»e,  or  upon  a  forfeiture,  as  he  may  do  in  the 
trasGSof  aM  offices  and  franchnes  whatsoever, 
4a8  he  shall  be  advised. 

if  Non  User  in  some  cases^as  1  have  shewn) 
:n  j,^..jLi.  ^  corporate  riglit,  no^aluuiow  <ik' 


reason  can  be  offered,  why  Misoaer  or  Abuser 
will  not  do  it  as  well  as  m  ail  odier  liberties. 
For  as  greater  the  trust  is,  or  8tn>n|^  tbe 
condition,  so  an  Abuser  of  that  trust  is  a  fv 
greater  breach  of  the  condition,  than  a  unmie 
Non  User.    Single  bodies  politic  have  indis- 
putably such  conditions  annexed  to  them  upoo 
the  trust  of  their  creation ;  and  the  breach  of 
tbe  condition  is  in  law  good  cause  of  separatiit^ 
the  politic  person  from  the  natural,  bv  depri- 
vation, which  in  the  civil  law  is  of  the  same 
effect  as  judgment  of  Ouster  by  fhecommmi 
law ;  and  thfir  suspension  hath  some  resem- 
blance with  our  seisures  into  the  king's  bands. 
If  Mr.  ReiH>rder  had  but  observed  the  difierent 
laws  that  spiritual  corporations  and  dvil  coT' 
porations  are  guided  by,  he  would  not  bare 
raised  his  wonder  to  tnat  height,  that  Quo 
Warrantos  were  never  brought  against  mo- 
nasteries, bi$hop8,  deans  and  chapt^,  parsoos 
and  vicars,  and  that  bringing  it  now  against  the 
city  of  London  threatened  the  whole  oierarcby 
of  the  church ;  when,  with  his  leave,  all  these, 
if  they  ofl^d,  may  h}'  law  lose  their  corporate 
right,  which  may  be  severed  from  them  by  a 
certain  in8t]*ument  called  Deprivation,  the  «ge 
of  which  is  no  sharper  than  judgment  of  So- 
sure,  or  Ouster  in  our  law.    And  certatolv  tbe 
union  between  the  politic  and  natural  boiy  ii 
as  close  aad  as  strong  in  single  oorporatioiis,  as 
in  aggregate ;  and  tne  same  authors  have  b^ 
stowra  upon  them  the  same  epithet,  and  tint 
they  cannot  commit  treason  and  fdooy,  and 
the  body  corporate  of  the  bishop,  parson,  ptior, 
ahen,  &c.  is  as  invisible,  immortal,  and  as  po- 
litic as  that  of  aggregate  bodies.    Yet  not  only 
treason  and  felony,  but  far  less  misdetneanors 
committed  by  the  natural  persons  will  forfeit 
the  corporate  right,  and  amount  to  a  breach  of 
the  condition  annexed  by  law.    80  Kttle  crimes, 
as  wasteland  wilful  dilapidations,  will  be  camei 
of  forfeitures ;  many  of  the  cases  thereof  are 
put  iir  sir  James  Bagg's  case,  to  which  I 
refer,  11  Co.  98.    For  I  do  take  that  case  to 
be  an  express  judgment  in  point.  That  there » 
a  condition  annexed  by  law  to  every  corpora- 
tion, and  tliat  the  fa^ch  thereof  is  a  forfeitoie. 
The  resolution  there  is,  that  any  member  of 
tiie  body  may  forfeit  his  corporate  right,  and 
may  by  law  he  divested  of  it,  which  rijfhi  fl 
there  called  his  Freedom  and  Liberty.    And  H 
is  the  same  right  or  libertVt   in  which  aH, 
jointly  consi&rS,  have  an  inheritance;  irheie* 
m  each  member  hath  a  freehold ;  for  they  ^ 
not  seised  of  this  right  in  thehr  corporate  rtp* 
city,  but  as  natural  persons,  the  question  be- 
ing of  that  right  which  gives  them  the  cor- 
i)orate  capacity.    And  what  any  membrt*  nay 
forfeit,  every  member  may;   and  the  sam« 
acts  which  Will  forfeit  the  ri^ht  of  evenr  Tnem- 
her,  separately- conndered,  if  done  joiutly  hy 
all  the  members,  will  have  the  same  efTect. 
What  act  will  amount  to  a  forfeiture,  that  c«« 
generally  determines,  whatsoever  is  contrary 
to  the  duty  and  trust  of  a  member ;  espetwy 
if  the  fact  be  C(»utrary  to  his  oath,  die  oath  of 
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girt  of  the  freeman's  oath.  The  case  fi^oes 
ither,  and  assigns  many  nartlculars,  which 
will  be  breaches  of  die  conoition,  tus.  Attain- 
ders, fixyery,  perjury,  conspiracy,  or  any 
other  inramous  crimes,  at  the  king^s  suit ;  if 
these  will  be  sufficient  cahse,  there  can  be  no 
doubt  but  treasons,  felonies,  and  oppressions, 
•editions,  abd  other  attempts  in  disturbing  the 
[  goremment,  will  be  g6oa  causes  of  disiran- 
chLsement  of  any  or  many  of  the  members  who 
commit  such  crmies ;  and  this  upon  the  trust 
and  conditaoD  implied  by  law,  upon  tlie  first 
erection  of  the  corporation ;  for  the  present 
members  are  under  no  other  trust  or  condition 
as  to  this  matter,  than  what  the  law  imposed 
ypon  the  first  members. 

I  cannot  s«e  how  the  counsel  for  the  city 
can  evade  the  force  of  sir  James  Bagg's.case, 
nnless  it  be  by  a  distinction  or  two : 

1).  Between  every  man,  and  all  mm ;  every 
man  may  forfeit  his  part,  but  all  men  can- 
not forfeit  the  whole :  just  such  another 
distinction  as  was  made  to  all  the  prece- 
dents between  seisores  and  forfeitures. 
S.)   The  other  distinction  seems  to  have  a 
litde  more  colour,  and  it  is  between  the 
king  and  the  corporation. 
The  corporation,  say  they,  are  intrusted  by 
law  with  power  over  their  members  to  remove 
them  for  acting  against  their  duty ;  but  the 
king  cannot  disfranchise  any  particular  mem- 
ber:  and  if  he  cannot  disfi-anchise  any  one 
member,  much  less  can  he  all  members,  or 
seise  their  liberties  into  his  hands,  which  in 
law  amounts  to  a  disfranchisement  of  all  the 
members. 

latiswer.  The  king  may  do  both  the  one 
And  the  other ;  and  in  saying  the  king  can  do 
Ity  I  mean  in  course  of  law. 

1.]  The  king  doth  it,  when  the  subordinate 
ministers  and  governors  within  the  corporation 
do  it;  for  they  do  it  as  his  ministers  in  execu- 
tion of  his  laws ;  and  it  is  their  duty  to  do  it, 
according  to  the  trust  he  hath  re|K>sed  in  them, 
a9d  the  power  he  gave  them ;  and  this  autho- 
rity is  greater  or  lesser,  as  he  is  pleased  to 
graQt  it,  as  it  appears  by  sir  James  Bagg*s 
case.  If  the  king  grant  tiiem  express  autho- 
rity  to  remove,  they  may  remove  the  offender 
'  before  eonviction  at  law.  But  if  no  express 
power  be  mnted^  a  conviction  at  law  must 
DC  first  hacT;  and  the  judgment  of  the  law  di- 
rects tlieir  duty^  and  they  are  accountable  here- 
in to  the  king  m  his  courts  of  law :  if  they 
mistake  (he  law,  and  displace  a  member  con- 
victed of  an  offence,  which  amounts  not  to  a 
forfeiture,  the  party  shall  be  resto^  by  Man- 
damus ;  an  excellent  precedent  of  restitution, 
if  they  do  not  their  duty,  to  diafranchise  where 
the  offence  requires  it. 

S.]  The  king  may  do  it,  [Dier,  333.  13  Co. 
9  Car.  1.  meim).  29J,  bv  commanding  them 
'<to  do  it  by  his  writ  out  of  the  court  where  the 
conriction  remiiins,  or  out  of  the  chancer^,  as 
lie  may  the  coroner  of  to4D6mitv,  m^or,  and 
other  officers,  as  the  precedents  nave  beep.    A 


where  an  alderman  is  dead,  the  king  may  send 
his  Mandamus  to  choose  another,  as  dune  in 
the  case  of  Lanceston,  P.  8.  Car.  1.  23  R. 
Hale,  Corporat.  PI.  5.  If  they  yield  not  obe-» 
dienoe,  they  may  be  fined,  or  may  incur  the 
forfeiture  or  their  liberties,  as  the  case  may 
require. 

3.]  In  case  the  corporation  cannot  do  justi^ 
in  punishing  and  displacing  the  otfenders,  eithee 
because  the  majority  are  Oifehders,  or  fJEtvour- 
ing,  or  abetting  the  offenders,  there  being  a  fai-» 
lure  of  justice  in  the  francliisp,  which  the  law 
will  not  permit,  by  judgment  of  law  the  city  or 
Ville  shall  be  restored  to  the  g^vemnient  and 
jurisdiction  of  the  common  law,  by  seizure  oi' 
the  franchise  into  the  king's  hands. 

4.]  Failure  of  justice,  and  the  not  supprcsf^ 
ing  and  punishing  of  notorious  riots  and  ta* 
muits,  have  been  adjudged  good  causes  of  for- 
feiture of  liberties  ;  and  the  plea  of  non  abili^ 
to  suppress  them,  disallowed  as  any  cause  Of 
excuse,  as  to  the  point  of  forfeitures  of  thtt 
liberties,  which  doth  and  will  appear  by  the 
precedents  insisted  on  by  Mr.  Solicitor,  and 
what  f  shall  superadd.  So  that  I  conceive  the 
authority  of  sir  James  Bagg's  case  remaiqs 
unshaken,  that  there  is  a  condition  annexed  to 
the  franchise  of  a  corporation,  the  breacii 
whereof  will  be  a  forfeiture.  '  The  greater  thjs 
trust  of  any  member  of  a  corporation  is,  ti^e 
stricter  is  tne  condition  ;  as  wnere  any  of  tl^a 
members  are  chosen  into  any  places,  which 
more  immediately  concern  the  good  govern- 
ment of  the  corporation,  a  less  crime  will  hm 
the  cause  of  bis  removal,  than  will  be  a  dis« 
franchisement  of  a  private  member,  asinth'a 
case  of  an  alderman. 

It  was  resolved,  for  being  a  drunkard  and 
haunter  of  taverns,  he  being'  a  magistrate  mora 
immediately  intrusted  with  the  governments 
was  cause  of  removal ;  though  he  have  free- 
hold in  the  place,  yet  it  is  upon  special  trust 
and  confidence.     [Tayler's   Case,  Trin,   14, 
Jac.  1.  B.  R.  Rolf.    Restitution  455,  pi.   l.j 
The  law  will  be  the  same,  if  the  magistrate 
gives  the  least  encouragement  to  popular  tu-* 
mults,  or  frequent  conventicles,  and  unlawful 
assembfies.    And  it  is  no  objection  to  say,  that 
some  statute  laws  have  laid  a  penalty  for  the 
offencee,  as  it  is  in  the  case  of  drunkenness^ 
and  many  ofiences  of  officers  ;  and  in  common 
law  offences,  the  law  provides  a  penalty  against 
the  offender  by  fine  or  imprisonment ;    and 
yet  the  same  offence,  if  a  breach  of  condition, 
will  be  cause  of  disfranchisement,  as  appears 
in  sir  James  Bagg's  case.    The  penalties  in-* 
flicted  by  statutes  or  common  law,  are  for  the 
breaches  of  particular  laws ;  but  the  displac- 
ing of  a  magistrate  is  for  breach  of  the  general 
trust  of  his  place,  wherewith  he  is  intrusted 
for  the  public ;  and  having  broken  that  trust 
and  condition,  the  law  adjut^peth  him  unfit  to 
be  intrusted,  *  ne  quiojuam  detrimenti  capiat 
*  Respublica.'    The  question,  what  acts  of  a 
member  will  forfeit  his  corporate  right  ?  is  non 
where  in  our  books  so  distinctly  putas.insif 
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4ct8  of  the  meiDbers,  and  of  wliat  number  of 
the  members,  will  ibrfeit  the  whole  fi'aiichiBe  ? 
I  koow  oo-where  distinctly  put  in  our  books, 
but  as  they  lie  scattered  in  toe  instaaoes  of  for- 
feitures taken,  and  franchises  seized;  other- 
wise than  upon  the  general  rules  of  Non  User 
et  Abuser  or  the  trust  committed  to  them.  But 
the  CiTilians  do  lai^j  treat  upon  these  qiies- 
fions  ;  whether  the  cities,  colfe^,  and  uni- 
versities may  be  forfeited  and  dissolved,  and 
wliat  acts  of  the  members  will  be  causes  of 
such  forfeitures  ?  And  therefore  1  crave  leave, 
before  I  conclude  this  head,  from  the  condi- 
tion annexed  by  law  to  aU  corporations,  only  to 
mention  one  of  them.  It  is  Oldradus  de  Ponte 
(foL  29)  in  his  book  intituled,  <  Consilia  sive 
*  Responsa,    et  Anreie  Q,usestiones :'  Where 


be  dcmites  the  ^int  at  large  pro  and  couy  and    ties  not  incorporated.    Trom  number  may  be 

,put8  the  objections  of  some  authors,  which    *       — .-    j    -.--        m  -.  * 

'  >rp  much  tne  same  enthusiastic  raptures,  as 
Dave  been  made  use  of  in  this  case ;  viz.  that 
tbev  have  do  souls,  but  are  immortal  bodies, 
.  anu  such  like  stuA*.    But  he  resolves  the  ques- 
tion thus  :  I  will  repeat  his  own  words  ;  *  Sed 

*  licet  non  habent  veriun   personam,   tamen 
\  *  habent  personiain  fictam  nctione  Juris.    £t 

^  ideo  dicit  Lex,  quod  Municipium  Curiie  et 

*  Societatenn  personie  sustinent :  £t  sic  eadem 

*  (ictioneanimam  habent,  et  delinquere  possunt, 
, '  et  pimiri,  ea  tamen  poena  qiue  poflsit  cadere  in 


poena  qiue  poflsit  t 
*  eas,  scilicet,  miod  priv^ur  Pnvilegiis,  et  sic 
/  Capite  minuitur.    £t  sic  sicut  vera  persona 
,' per   mortem   naturalem  desinit  esse   quod 
/  erat,  sicista  porsona  ficta  per  mortem  Civilem, 
/  qu»  est,  ttt  privetur  Privilegiis,  desinit  esse, 
^  quod  erat,  quia  amodo  Aon  erit  Universitas.'' 
^And  then  assigns  the  causes  generally  :  *■  £t 
.*  quod  Privilegia  ppssint  revocan*  cum  iucipi- 
*'unt  esse  iiii^ua  rel  damnosa.    £t  non  potest 
''  esse  magts  miquum^  iitatur  eo  in  contume- 
>  Ham  concedentis.'    Though  this  be  a  full  opi- 
'nion  of  a  learned  man,  as  to  the  case  in  qiies- 
tion,  both  as  to  the  general  question  of  forfeit- 
.ure,  and  the  particular  breaches  assigned ;  yet 
I  use  it  not  afi  an  authority  ;  but  oony  to  shew 
the  concordance  of  other  laws  with  the  law 
and  practice  within  this  kingdbm  ;  and  that 
learned  men  have  before  now  not  only  dreamt 
of  such  a  thing,  but  have  concluded  the  point 
]apon  dd>ate  and  reason  of  law,  that  corpo- 
rations may  be  forfeited  and  dissolved,  when 
their  priril^cs,  as  used  by  the  niembera  *  in- 
'  dpiunt  esse  iniqua  vel  danmosa.' 

(2.)  My  other  ground  is,  that  there  is  no- 
thing extraordinary  or  particular  in  the  nature 
.of  corporations  aggregate,  to  exempt  them 
from  the  conditipa  of  single  corpoi-atiOns,  or  of 
other  liberties :  if  there  be,  it  hath  not  yet  been 
shewn.  It  must  arise  either  from  the.nuniber 
of  the  persons  who  take,  and  are  the  sulne^ts 
of  this  liberty,  because  they  are  many ;  orfrom 
the  right  conferred  upon  them.  Tae  number 
of  the  penons  cons^tuting  tl^  body  contributes 
Hothinff  towards  the  in^ssdidiility  thereof, 
pleaded  for.  Th^  were  several  natmral  ner- 
ions  before  the  Union,  and  remain  ^  ma^y 
VUnral  penons ;  and  by  Ntaining  tbor  natural 


capadties,  are  as  ciq^ble  of  bang  sepanuid, 
as  they  were  before  capable  to  be  united  ifj 
taking  &is  right.  And  as  to  the  number  k 
the  p^rfcons,  a  corporation  d^ers  notfalne  frob 
other  communities,  ^hich  may  assemMe  and 
act  in  a  body :  as  the  voluntary  todeties  ia 
inns  of  court  and  chancy,  and  armi^  which 
act  under  commissions,  to  some  persons  to  col- 
lect and.  assemble  others  to  act  jointly  uoder 
them.  These  sodeties  have  tbdr  peculiar 
rules  and  laws  to  act  by,  and  act  jointly,  and  in 
a  body,  as  corporations  do :  but  yet,  in  the  ooo 
case,  if  the  members  so  ^gree  ;.  <>r  in  the  other 
case,  the  commission  be  revoked,  they  are  all 
separate^}  and  the  union  dissolved.  So  as  to 
the  nature  or  nnmbers  pf  the  persons  colleded, 
a  corporation  differs  nothing  from  other  sode* 


presumed  a  greater  duration,  and  it  is  vaaA 
probable  many  may  outlive  one ;  but  it  is'oo^ 
tain  that  many  shall  die  as  one  man,  and  pro* 
bable,  that  all  may  die  before  others  dected, 
which  was  admitt^  to  be  a  dissolution  of  th« 
body  politic  :  but  ingenuously  distingiiuhed) 
that  this  was  rather  a  separation  of  th^  pefta 
from  the  body,  than  of  the  politic  body  fton 
the  persona.  He  it  so,  it  b  aomitted  then  ihty 
are  sepiarable,  and  that  nutnber  cannot  protect 
the  natural  persons  from  beinff  sef  ered  from 
the  body  politic  by  natural  dero.  And  1  hn 
already  ^ewn,  mat  nuipber  contrihn^  no* 
thing  to  the  indissolubility  of  a  6orpOrafioD,  1^ 
separation  of  the  members  one  from  theotlicr, 
which  is  called  a  dvil  death  ;  and  in  cases  of 
civil  death,  the  separating  the  liberty  from  the 
person,  or  |he:  persons  from  the  Uber^,  is  all 
one.  To  take  the  office  from .  the  officer,  or 
remove  the  officer  from  the  offi^,  is  aU  rae; 
and  so  in  disfnncbisement,  to  t4ke  away  tiie 
freedom  of  a  member,  or  to  remove  him  fron 
his  freedom,  is  all  one :  and  fto  in  forfeHiv* 
of  franchises,  ^he  judyrment  of '^!>usier  is  for- 
maAy  pattihg  the  persons  frbkn  ^^  ""^ 
and  judgment  of  Seizure  t|Jdng  tbfi 
from  the  persons  ;  but  in  ^tfect  ih^  are  tba 
same^  viz.  a  sepauraiion  between  ffi«6  fifiM 
and  uie  fr-anchise.  And  this  sepaia^n  beli^ 
wrought  by  a  oo^idition  In  law  annexed  imptia 
the  Union,  the  number  of  persota»  can  no  im 
prevent  it,  than  where,  lan^s,  or  incorporaie 
inheritaneesy  are  granted  Co  many  and  thek 
hdrs  upon  ^  express  condition  that  no  ad- 
vantage be  taken  of  the  condifion  broken,  he- 
Cause  the  grant  is  to  many  men. 

from  the  nature  of  the  nght  or  fra^bise, 
as  little  cau  be  inferred  for  ihis  maepanhla 
union  pretended. 

1.  hi  its  matibn,  it  b  mtrely  by  tiK  p<^ 
of  man,  and  the  rule  is  taken  in  Calvin's  case, 
7  €o.  fo.  95.  That  what  is  by  the  lawof  mas, 
may  be  altered.  Attd  ^vers  other  liooKs  i^petk- 
iug  of  the  eflects  of  kimdSui  eon^^iatioQs  ^* 
ing  down  as  a  certain  rule,  '  QLiucjfuid  cou- 
*  gitor  dissolvi  potest ;'  midrtal  Beings  caonoC 
eonik-  immortafity. 

An  rights  whatsoever  ijire 
fiomefin^  oSimM  a^^ylediouttoitiLwi 


.  •     ■  « 
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liy  intendinent  of  law  is  (Jbly,  that  they  hare 
continuance  so  long  as  any  persons  subsist 
cajmble  of  having  tbera  :  and  in  this  sense  the 
ri^ht  to  lands  and  corporate  inheritances  are 
of  greater  duration  than  paany  lib^tics,  and 
particularly  those  of  corporations  ;  because 
they  subsist  when  they  return  to  the  crown, 
which  many  hberties  do  not,  but  are  then  ex 
tinct.  Strata  Marcella,  9  Co.  and  15  Ed.  4,  fol.  6. 

2.  As  to  the  nature  of  this  right,  whether  it 
be  considered  as  a  right  of  taking  and  holding 
in  another  capacity  than  that  of  natural  per- 
sons, or  as  a  right  of  taking  in  succession, 
under  neither  consideration  can  it  import  any 
inseparable  quality.  In  the  former,  it  is  both 
the  same  with  that  of  single  corporations,  and 
plainly  implies  a  trust.  In  all  the  cases  of 
our  law,  whefe-eTer  any  persons  take  in  ano- 
ther's capacity  than  their  own,  it  is  always 
Upon  trusty  as  executors  or  administrators, 
churchwardens,  &c.  and  all  single  corpora- 
tions :  and  where  the  law  creates  the  trust, 
the  law  provides  remedy,  if  the  trust  be  broken, 
for  puttm^  the  trust  mto  safer  hands.  And 
likewise,  if  considered  as  a  ri^ht  framed  1^ 
policy,  to  take  in  succession,  it  is  in  subttatice 
the  very  same  with  that  of  single  corporations, 
and  if  any  advantage  be  in  point  of  duration, 
it  inclines  to  the  side  of  single  corporations  ;  as 
'  better  framed  by  policy  to  hare  continuance^ 
than  the  other  of  aggregate  corporations. 

i.  Because  the  choice  of  the  saccesnMv, 

'whether  elective,  donative,  or  presentative,  is 

placed  elsewhere,  and  not  in  the  person  him- 

'self,  ihat  it  cannot  be  in  his  power  to  prevent 

the  succession. 

8.  Because  the  law  leaves  it  not  in  his  power 
to  determine  the  corporation,  either  by  sur- 
render or  forfeiture,  but  during  his  Uie ;  add 
*  so  cannot  prejudice  his  succession.  I 

But  in  lay  corporations  the  power  of  suc- 
cession beii^  intrusted  with  them  by  eketions 
to  continue  it,  the  whole  right  is  in  tkem^  and 
consequently  in  their  power  to  determine  it,, 
either  by  not  electing,  or  electing  Uiose  the 
-law  incapacitates,  whidi  is  the  case  of  Wor-' 
cester  :  er  every  man  of  them  may  for  food 
cause  he  disfranchised^  or  the  feinchise  fbt. 
cause  seized,  and  codsequently,  for  want  or 
aucccssioB,  fail.  Besides,  to  go  in  suceessioBy 
doth  not  necessarOy  imply  a  perpetuity.  Qood» 
may  go  in  sncce^sion,  as  to  cnurchwardeo^.  A 
chsitel  lease  may  go  in  succession.  The  king 
^rantslandsfor  years,  rendering  the  rent  to 
the  aldenoen  of  Chesterfield ;  they  take  in  pos- 
session as  a  corpohdon,  Cro.  Eliz.  t5.  {mch, 
fiG).  The  same  case.  Hales,  Corporation,  pi. 
S5.  Upon  these  grounds  that  there  is  a  con- 
dition atmexed  to  all  corporadons  as  well  as 
ether  liberties,  and  that  there  is  nothing  peon- 
liar  in  the  nature  of  coq>orations  aggregate  to 
exempt  them  from  being  liable  io  seizure  for 
breacoes  of  that  condition,  I  conclude,  corpo- 
rations may  be  taken  into  the  king's  hands  by 
seizure ;  which  is  a  separation  of  the  liberty  of 
being  a  body  politic  from  the  Baiaral  persons 
Who  (as  Bcactoii  phtweth  it)  weve  hvitfiufruc- 


tuarii  and  had  not  ahsolutum  dondnium.  And 
by  this  separation  the  natural  persons  are  only- 
restored  to  the  government  of  the  common  law. 

The  mischiefs  that  would  inevitably  follow, 
were  the  law  otherwise,  have  been  insisted  <h\ 
by  Mr.  Solicitor.  It  were  to  set  up  indepen- 
dent commonwealths  within  the  kingdom  ;  and 
according  to  the  judgment  of  the  pariiameni 
31  Ed.  3.  would  certainly  tend  to  the  utter 
overthrow  of  the  common  law,  and  the  crown 
too,  in  which  all  sovereign  power  to  do  rights 
both  to  itself  and  the  subjects,  is  only  lodged 
by  the  common  Uwof  this  realm. 

The  answer  Mr.  Recorder  applied  to  ih« 
mischief^,  that  they  may  be  otherwise  punish- 
ed, is  of  httle  jtvail.  Though  he  did  not  ex- 
press in  what  manner  they  might  be  punished^ 
yet  it  must  be  intended  by^fine,  or  at  the  suit 
of  the  persons  injured  by  their  oppressions. 
The  same  answer  may  be  applied  to  the  op*i 
pressions  by  officers,  and  the  abuses  of  all  li- 
berties whatsoever,  and  likewise  to  excuse  tba 
disfranchisement  of  any  one  member  of  a  cor- 
poration: But  that  is  no  sufficient  remedy  ta 
cure  the  mischief,  whibt  the  cause  still  m- 
mains  and  is  in  as  great  power  to  oppress,  aa 
before ;  which  nothing  can  sufficiently  restraiB|^ 
but  the  loss,  at  the  least,  the  fear  df  the  loss  of 
that  power.  To  put  the  aul^ects  grieved  t» 
contend  with  corposatiotts  for  their  relief  l((|r 
their  several  actions,  were  for  the  common  law 
to  Uy  a  neater  burden  upon  them,  than  what 
th^  suffered  from  the  conioraition ;  as  mm 
sufficiently  experimented  in  the  case  df  the  dii|gp 
of  Water-naili^e  of  London,  before  the  Quo 
Warranto  was  brought  to  rescue  them :  And  if 
they  recover  damages,  those  damages  can  w3^ 
be  levied  upou  the  common  goods  and  estate  of 
the  corporation,  8  H.  6. 1.  And  many  corp«« 
ftitlons  nave  little  or  noihin^  in  common  stock, 
and  few  corporations  suffiaent  to  make  satis* 
faction  for  ail  their  oppressions.  And  to  .per- 
secute for  a  fine  is  no  satisfaction  to  those  wk^ 
areiiyured,aor  doth  remove  the  cause  of  the 
Oppression.  And  the  law  would  be  deficieit, 
ii  such  inferior  jurisdictions,  or  corporatioos« 
were  not  subject  to  the  common  law  upon^  th« 
Uke  con^itionc  as  other  liberties,  franchise^ 
and  inf(drior  jurisdictions  are.  [19  H.  6.  64.  9 
fi.  6.  $6.  ritzh.  Bx.  128.]  • 

Mr.  Recorder  hath  affirmed  it  with  great  ai* 
snranoe,  that  never  auy  till  this  suit  ev^  m 
much  as  thought  of  resuming  oorporatiooB, 
which  ar^  subordinate  governments.  I  shall 
only  leanest  of  him,  and  of  the  other  gentle- 
man of  the  city's  council,  to  shew  me  iun4)|H- 
nioB  of  one- learned  man  of  this  lungdom,  fr 
any  other  nation,  deliberately  deliv^'ed  i]^a 
the  question,  ihat  fedatory  and  subordinate  go- 
vernments cannot,  for  any  cause  whatsoever, 
be  forfeited  or  resumed.  That  it  facto  they 
have  been  resumed  in  Other  nations,  is  testified 
by  many  authors,  with  their  opinioQS,  that  de 
jure  they  may  so  be;  which  1  forbear  to  trou- 
ble the  court  witk  Witlun  this  kingdom  of 
that  nature  are  counties  palatine,  the  Cinqua 
ports,  the  Ubertieg  of  Ely,  lordships,  marches, 
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and  8uch-]3ce,  and  the  corpoFatms  of  cities 
.  and  towns  ;  which  are  all  held  of  Uie  crown  of 

England.    What  the  practice  and  judicial  opi- 

uions  haveheen  ooncerniog  these  fibres,  ac- 
cording 10  the  Uw  of  this  land,  Mr.  Solicitor 

hath  shewn  in  several  instances  ;  which  I  shall 
,  not  repeat,  but  shall  produce  some  others  to 

prove  the  same  matter.    1  beg  leave  to  rescue 

a  very  oonnderable  precedent  produced  by  BIr. 

Soliotor,  from  the  gloss  JUr.  Recorder  was 

pleased  to  put  upon  it,  that  it  was  an  act  of 

parliament;  when  it  is  no  such  matter,  but  a 

judgment  of  the  King's  bench  in  point  upon  a 

forfeiture.    It  is  the  case  of  Sanowich,  cited 

p.  9.  £d.  1.  Rot  majus  85.  Kane.  The  record 

IS  anion|^st  the  plea  rolls,  in  ^e  treasury  or 

laUyfomoe. 
n  was  upon  an  information  at  the  king's  suit 

presented  by  the  sheriff  of  the  county  against 

the  mayor  w  Sandwich,  and  three  others,  for 

assaulting  the  siieriff's  baUiff  upon  execution  of 

the  king's  writ  within  Stanore,  beating  the 

officer,  and  taking  the  writ  from  him,  and  tear- 
ing h,  and  stamping  it  under  his  feet.    They 

plnd  to  the  jurisdiction,  that  Stanore  was  within 

the  liberty  of  Sandwich,  within  the  Cinque 

ports ;  aLd  that  *  De  aliqua  seductione  he*  cor- 

*  pons  Regis,  non  tenentur  respondere  alibi,' 
tiian  at  the  court  at^Sbepway.  The  plea  was 
over-ruled  upon  this  ground,  that  none  could 
claim  such  a  libertv  without  express  grant ; 
and  they  shew  no  charter  for  it,  and  were  ruled 
to  answer  over.  They  insist  upon  that  ex- 
emption, and  refuse  to  give  any  farther  answer ; 
whereupon  judgment  was  given,  diat  they  be 
committed  to  prison :  And  the  judgment  goes 
fiuther,  *  Et  quia  Johannes  Dennis  Major  de 

*  Sandwich  convictus  est  de  transgressionibus 

*  pnedictis :  et  factum  M^oratus  m  his  quae 

*  tagunt  Comitatum  est  fkctum  ipsius  comma- 

*  nitads,  consideratum  eat,  quoa  Communitas 
'  *  de  Sandwico  araittat  libertatem  suam.'  This 

nan  eiqiress  judgment  or  this  court  upon  the 
'  forfeiture  of  the  liberty,  lor  a  crime  committed 
'  ^  the  mayor  and  others,  in  a  matter  relating  to 

the  whole  liberty.    Before  this,  ^e  fi^anchise 

of  Sandwich  was  seized,  as  foifeited  into  die 

Mug's  hands  for  a  notorious  riot  committed  by 

Ihemhabitants,  in  obstruction  of  justice,  3  Ed.  1, 
The  case  upon  that  record  was  thus :  upon 

an  inquisition  found  of  purprestures  within  the 

king's  warren  of  Dover,  by  stopping  a  water- 
course, wherehy  the  warren  was  overflown,  a 

writ  issnedfrom  the  court  of  Dover,  to  disfiain 

the  oflender  by  his  soods,  to  amend  and  remove 

theparpresture:  the  officer  distrains  the  cattle 
'  of  Simon  Ercheston,  who  was  the  offender,  and 

Bv«d  at  Sandwich,  within  die  Cinque  Port 
'  ffome  of  die  men  of  Sandwich  make  rescons ; 

and  when  the  constable  of  Dover  sent  messen- 

TOsto  oomplaintotbemayof  of  Sandwich  of 

this  resoous,  and  to  require  redress ;  after  the 

complaint  made,  and  no  rednks  had,  several  of 

the  men  of  Sandwich  fdl  upon  the  messengers, 

and  severely  beat  them.    Then  the  constable 

tent  more  officers  to  see  right  done,  against  I 

irh^m  tba  tornt^  wm  Jwrrooaded  uA  duiaedj 


and  his  officers  k<»t  oat  by  the  townaoQcn  in 
hostile  mannier.  llien  the  constable  went  in 
person,  and  after  some  time  suppressed  the 
tumult,  and  upon  their  submission,  die  coin- 
monahy  prayed  the  constable  would  deliver 
their  submission  to  the  king,  which  they  then 
delivered  to  him  under  their  coaunon  seal :  and 
accordingly  was  delivered  by  the  constable  to 
the  kiog  and  council,  and  adjourned  into  psr- 
Itament :  And  the  mayor,  bailms,  and  c»mmoa- 
ahy  ordered  to  be  there  at  a  certain  day,  bdaie 
the  king  and  his  council  in  parliament.  Upon 
hearing  thereof  in  the  presence  of  the  major 
and  bailiffs  for  the  whole  commonalty,  judg- 
ment is  thus  entered  upon  that  record  ;  '  C«a- 
'  sideratum  fuit  per  Domibum  Reffera  et  cm- 
'  dlium  siium  in  I^liamento,  quod  Munralns 

<  et  Libertas  de  Sandwich  pro  prsedictisTruB- 

<  ffressionibus  in  manus  Regis  capiatnr^  et  tra* 

*  datnr  in  custodia  Constabulario  de  Dover,  td 

*  disponenrium  de  praedicta  Villa  aeGundam 
'  communem  Legem  et  Consuetudinem  Regai, 
'  non  obstante  aiiqua  Libertate.'  It  eridcotly 
appears,  both  by  the  form  and  matter  of  it,  tfast 
that  fbrm  was  judicial,  and  not  legislative,  mi 
agreeable  to  the  forms  of  judgment  in  the  other 
common  law  courts,  and  in  our  law  bools. 
Here  is  a  judgment  only  of  seizure  upon  a  ftr< 
future,  yet  it  amounted  to  a  real  ouster;  iv 
the  town  was  actually  divested  of  the  liber^, 
and  delivered  up  to  the  govemmebt  of  the 
common  law.  For  <  caputur  Majoratos  et 
Libertas  de  Sandwich'  in  toe  singular  number, 
in  *  manus  Regis  tradatiir  in  custodia  CoosH- 
'  bulario  suo,' who  is  die  common  hw  officer, 
within  the  Cinque  Ports,  is  no  more  than  leariag 
the  town  to  ,the  government  of  the  c»mm«a 
law ;  which'  is  fuller  explained  by  the  suifaK- 
quent  words  of  *  disponendum  de  vilim  aecoa- 
<duin  Legem  et  Consuetudinem  RegnL*  And 
it  appears  by  this  record,  that  there  »  n  diUcr- 
ence  between  the  liberty  and  die '  ville,'  thoaffb 
sometimes  <  viUe'  is  used  for  die  liherly  of  me 
*  ville ;'  but  here  the  mayoralty  and  the  liberty 
are  seized,  and  the  *  Tille'  dehvered  over  totlie 
common  law  officer.  [Paach,  3  Ed*  1.  Kinc^ 
54.    Dorao  Rot  nuijus.] 

The  next  precedent  I  insist  opon,  is  that  re> 
cited  bjr  Mr.  Recorder,  die  case  of  the  town  of 
Cambndge,  but  lamentably  deAuxd  by  nut 
lord  Coke's  marginal  note,  and  Bb**  Recorder^ 
averment,  that  by  the  record  it  appears  t6  have 
been  by  common  consent  of  parliament.  I  ra- 
ther insist  upon  this,  for  tnat  Mr.  Recorder 
hath  acknowledged  its  fbrce,  that  itwoiked 
upon  the  Corporate  Right^  and  was  mHma 
fbrfetture ;  but  hiys  the  loree  of  It  in  its  being 
lui  act  of  .parliament,  when  in  truth  it  is  a  plaia 
judgment  of  a  court  of  law,  and  it  appears  by 
the  record  it  was  no  act  of  parliament.  Mr. 
Recorder  cited  the  record  8  R.  2.  No.  lt«  4. 
Inst.  S28.  apd  it  is  probable  Mr.  Rec6rder 
looked  no  further  than  that  bo(^  for  it :  in  thf 
maigia  it  is  so  dted,  hut  misdted  $  yet  in  the 
body  dT  the  hook,  in  putting  die  case,  itistmlr 
cited ;  for  the  reconl  is  5  R.  3.  4^.  la  6d.  snA 
it  19  ovideyit  by  the  nuBgiaat  notes  ll4  1P| 
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licnrd  Cioke'ssayi^  it  was  the  oommon  consent, 
misg'uided  Mr.  Recorder,  to  affirm  it  to  be  an 
act  of  parliameDt,  yrhen  the  contrary  appears 
bj  tbe  r|kx)rd.  The  complaint  to  the  kine  and 
coandl  in  parliament  against  the  town  of  Cam- 
bridge ^as  fbr  a  great  not  committed,  and  an 
assault  upon  the  university ;  and  the  fact  in 
substance  is  the  same  as  rested  in  the  fourth 
Institute.  It  was  prosecuted  at  two  suits,  the 
one 'against  the  late  mayor  and  bailiflb,  y^o 
were  at  the  time  of  the  riot  in  their  natural  ca- 
pacity ;  the  other  against  the  mayor,  bailifls, 
and  commonalty,  in  their  corporate  capacity ; 
the  writs  rehimable  *■  coram  nobis  et  concilio 

*  nostra.*  The  former  mayor  and  bailiift  ap- 
pear, and  plead  in  their  natural  capacity,  that 
they  were  neither  assenting  nor  aiding  to  the 
riot ;  neither  did  nor  said  any  thing,  that  might 
turn  to  tbe  damage  of  the  uniyersity,  unless 
onlv  by  coaction,  and  outrageous  compulsion : 
and  there  seems  to  have  been  no  further 
proceedings  in  that  suit.  Upon  the  other  writ, 
the  mayor,  bailiffs,  and  commonalty  appear, 
and  pray  they  may  have  a  copy  of  the  articles, 
which  were  read  to  them,  and  counsel  allowed 
to  them,  and  time  to  answer ;  and  such  answer 
was  returned,  as  is  mentioned  in  the  4th  Inst, 
fiut  in  the  record  it  is  said,  it  was  answered  by 
tbe  court;  and  that  the  court  told  them,  that 
at  present  they  should  not  be  put  to  answer  to 
the  crime,  (which  must  be  in  order  to  a  fine) 
but  only  touching  their  liberties.  PCotton's 
Becords.J  Then  touching  their  Itb^es,  they 
put  in  a  plea  by  their  counsel,  to  the  jurisdiction 
of  the  court,  which  is  omitted-  in  my  lord 
Coke ;  only  he  saith,  aAer  many  dilatory  shifts 
and  subterfuges  foltowiog  therein,  the  court 
over-ruled  the  plea  to  the  jurisdiction,  and 
ruled  them  to  answer  in  chief;  and  if  not, 
judgment  shtnild  be  entered  by  •  Nihil  dicit.' 
They  then  pleaded  a  frivolons  plea,  partly  Not 
puilty,  partly  in  excuse ;  and  the  king's  Ser- 
jeant replied,  and  the  plea  was  held  naught. 
Thereupon  they  submitted,  as  to  the  franchise, 
to  the  king''s  grace,  saving  that  it  might  be  no 
conclusion  to  tbem,  if  they  should  be  colled  in 
question  for  the  crime.  Whereupon  judgment 
of  seizure  was  only  given.  The  words  of  the 
record  say  thus :  «  Nostre  Seigneur  le  Rov  de 

*  Assent  d^  Prelates  &  Seigneurs  en  cest  Par- 

*  fiament  fist  seiser  la  dit  Franchise  en  sa 
«  maine  come  forfeit  pur  la  ditz  Causes.' 
Thrdnghnut  the  record  it  appears  by  all  the 
pr6ceetfings  f  bey  were  judicial ;  but  the  plea 
to  the  jurisdiction  of  the  court,  and  the  judg- 
ment by  the  king  and  lords  only  are  demon- 
strations it  was  no  act  of  )iaHiament,  nor  ad- 
judged by  the  legirfative  power,  but  by  a  court 
of  law. 


It  appears  upon  the  same '  record,  that  the^  And  tbe  mayor  audthe  bailifis  m  open  court 


Jring  glinted  several  of  thfe  particulars  which 
were  sebed  to  the  University,  who  enjoy  them 
to  this  day.  *  Et  h  Kemnante  de  la  FVanchiss 
*  de  la  dit  ViMc'  the  kin^  granted  to  the  mayor 
and  bailiffs,  to  bold  of  him  and  his  heirs,  at  the 
:andent  rent  fff  101  marks. 
^SBd.  4.  Plic;ftBi  m.  Hie  Hwtyof 


the  dty  of  Winchester  sdxed  mto  the  kbig*^ 
bands  by  judgment  of  the  king  and  lords,  rot 
su^riufj  a  hostage  of  Baion,  who  was  com-' 
mitted  to  their  cbai^  by  the  king  for  safe  ens  • 
tody,  to  escape,  to  the  king's  great  damage. 
The  writ  of  Sieizure  is  dhiected  to  the  sheritf  of 
the  county,  *  quod  pnedictam  Civitatem  Win- 

*  tonies,  et  Libertatem  gusdem  Civitatis,  cum* 
*Qmnibu8  ad  eas  tan^entibns  sine  dilatione 
'  capiat  in  manura  Rens,  et  eas  salvas  custo- 
■  diat,  donee  Rex  aliud  praeceperit.'  here- 
by the  fitmchise  being  seized,  the  men  of  the 
city  are  put  under  the  government  of  the  corn- 
mon  law  officer.  Afterwards  the  i^ty  com-* 
pounded  with  the  kin^  for  500  marks,  and  dien 
the  kmg  «  redditit  eisdem  Majori  et  Cifibus 
*Civitat.    et   Libertat.    pnedict.    babend.   et 

*  tenendum  in  forma  qua  eas  tenuenint  ante 

*  captionem  earundem  in  manus  R^ps,*  and' 
letters  patents  of  restitutioo  were  granted,  and 
a  writ  of  restitution  directed  to  the  sherifT. 

These  were  judgments  by  tbe  king  and  lorda* 
in  pariiament,  upon  forfeitures,  and  were  judg- 
ments   of  seizure    only,    according    to   the^ 
settled  rule  and  practice  in  the  common  law 
courts. 

Mich.  18  Ed.  3.  Rot.  161.  B.  R.  in  the 
treasury  or  tally  office.    A  judgment  of  tbe 
KingVBench  against  the  town  of  Ipswich, 
upon  a  forfeiture.    The  bailiffii  of  Ipswich  are 
impleaded  b^  the  king,  upon  a  special  infbr- 
mation,  reciting  that  in  the  King's-bench,  sittings 
there,  several  malefhctors  were  indicted  fiir  the 
death  of  one  John  Holtby  ;  and  that  many  of 
the  Bald  town,  *.tam  de  majoribns  qoam  de 
*•  mediocribus,'  did  comfort  and  encourage  the 
fUons  ailer  the  felony  committed,  and  treated 
and  entertained  them  with  vian^  and  great 
ioy.    And,  after  the  departure  of  the  Justices, 
kept  a  mock  court  pnbhcly,  and  summoned  the 
justices,  and  the  officers  of  the  court,  to  appear- 
under  several  pains.    To  which  the  bailifft  ap- 
peared, and  were  opposed,  by  the  court,  why 
they  did  not  attach  and  stay  the  maleActors  f 
They  answered,  the  malefactors  flew  to  sanc- 
tuary.   Being  further  opposed,  that  they  did  ' 
not  attach  those  of  the  town,  that  furnished  tbe 
malefactors  wiUi  *  esculents,  et  poculenta^^they 
piciuled, '  ^uod  non  ansi  fummt,  eo  quod  tanta 
*'  fuit  multitude  gaudentium  et  plures  eorum 

*  fiieree  perenteTa  malefiu;torum :'  whereupon 
judgment  was  given  *  contra  Balifos  et  com- 
^  munitat.  QiMd  custodia  ejusdem  Villie  seisi- 
'  atur  in  manus  Regis,  et  quod  aliquis  ex  parte 

*  Domini  Regis,  qui  sitaususad  paieem  domioi 
'  R^gis  manuteiiendam,seintromittatin  eadem 
<  Villa,  quousque  Dominus  Rex  aliod    inde 

*  dixerit.*  Which  the  record  shews,  is  the 
bailiff^ of  the  county,  the  common  law  officer. 


surrendered  their  stafis  of  ofilce.  This  Judg- 
ment is  agreeable  to  those  in  parliament,  and  of 
sei  ureonly. 

R.  Clans.' 7.  Johan*  Memb.  S4.  Civitis  et 
Libertas  Norwici  was  seized  into  the  king's 
hands,  for  hanging[  approvers  without  the  licence 
of  die  king  orliis  jaatioes ; .  aod  the  mayor  was 
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^wmmoaed  to  answer  for  th»d«DMtg^done  to 


the  king.    Hot  Fin'  Memb.  10.  (13  £d.  1.)    borough  of  Noilhampton  had;  but  do  not  aet 


^e  liberties  of  Norwich  seized  for  a  great  riot» 
«Dd  baraing  the  church  :  The  case  is  meii- 
^onedRoU.  PrerogatiTe,  fol.  204.  The  liber- 
ties  of  Norwich  were  again  seized,  21  H.  6. 
upon  a  presentment  of  a  great  riot  taken  before 
Foitescue,  anrf  afterwards  regranted  to  thei^i, 
n  H.  6,  Patt.  Roll.  Memb.  19.  The  case  is 
cited  by  Mr.  Nqy,  in  the  case  of  the  city  of 
I^ondouy  concerning  the  death  of  Dr.  Lamb, 
Cro.Car.  252. 
.  The  liberties  of  Oxford  were  seized,  3^  H.  3. 
^r  a  great  riot  conunitted  by  the  toirasmen, 
If  hen  the  king's  brother  was  there,  and  kilJinff 
of  his  brother's  baker.  The  writ  to  the  sh^w 
nins  thus ;  *  Quod  capiat  in  manus  r^^  vil- 
'  lam  de  Oxon.  ut  earn  salvam  custodiat  %d  opus 

*  Regis,  ita  quod  uiujor  et  homines  ejusdem 

*  nuflam  inde  habeaut  administradonem ;'  the 
Iciofi^  in  the  same  year  pardons  them,  and  grants 
4iem  restitution,  a^d  a  writ  to  the  sheriff  to  put 
them  ioto  possession^  32  |I.  3.  Memb.  13. 
Hal.  Lib.  L.  f.  326. 

4gain  tlie  liberties  of  Oxford  were  seized  29 
£d.  3.  and  part  of  their  liberties  granted  to  the 
university,  which  are  eqjoyed  by  them  to  this 
4ay,  and  the  residue  restored  to  the  town  ;  the 
seizure  was  for  a  riot  committed,  Rot.  Claus. 
l29  £d  3  M.  21 

^  2oiL3.  The  liberties  of  Evesham,  for  u&ng 
vdse  measures,  when  the  king  was  there,  and 
M^erwards,  upon  submission  of  the  abbots  and 
aaonks,  the  king  makes  restitution  to  them, 
|L  CI.  26  H.  3.  M.  8. 

tA  £d.  1.  The  town  ofSoiuthampton  was 
aeized  into  the  king's  hands,  for  wbunmng,  even 
to  death,  an  officer  in  serving  the  king's  writs : 
they  a^r  Aobmitted  to  a  fine,  and  took  a  new 
granny  and  raised  their  fee  farm  rent  to  20/. 
per  ann.  RoU.  Prerog.  fol.  204. 

It  would  be  too  great  a  trouble  to  the  court, 
to  cite  more  precedents  of  seizures  for  forfeitr 
wes.  In  all  these  instances  restitution  was 
never  made  by  the  court,  but  by  the  special 
grace  of  the  king,  aller  submission  to  him»  and  I  or  regrant 


Upon  such  terms  ^  he  was  pleased  to  aocept ;. 
nnd  in  some  cases  was  pleased  to  restore  them 
to  the  whole ;  in  other  cases,  but  to  the  part  of 
the  liberties.  That  this  liberty  of  being  a  body 
politic  miiay  be  seized  into  the  kind's  ha^ds  b  v 
iluo  Warranto,  Mr.  Recorder  m  effect  hash 
sulmittedit  if  the  suit  be  brought  against  Mr-, 
ticular  member^,  and  th^  cases  produceif  by 
turn  prove  it.  For  in  the  case  or  Cu^ack;,  the 
^uria  odvwure  vuU  was  upon  that  very  poipt 


m  hfnag  %  body  pplitic :  and  the  cai^e  of  t)ie    mercy,  to  admit  to  a  fine  for  n^eiiiBtioD,  ud 


Twgipia  company,  the  very  libeil^  of  being  a 
body  politic  is  by  ^  judgment  seised  mtp  the 
lung'n  hands. 

iwiU  give  some  instances  whene  it  hath  been 
done,  an  cases  of  Uipo  Warranto,  against  them 
by  the  incorporate  name. 

Fits.  A^P^vry  1S9.  hi  the Jter  of  I^ncajler, 
f  Uuo  WarcsfAto  against  this  Mil9b  apd  com- 
monalty ^fI,4JinstiBr:  they  imear«  ajAd  ciain 


grants  to  them  all  «iich  franchises,  which  t|» 


foi'th  upon  record  what  franchises  Nortbsmp- 
ton  had :  nor  do  make  title  to  the  (noduw 
by.  prescription :  and  for  that  reason  judgmmt 
was  given,  their  franchise  be  seized  into  tU 
king^  hands  as  forfeited. 

In  the  case  I  before  cited,  a  Qno  Wsrranfb 
against  the  bailiffs  and  aldermen  ofNew  Radnor, 
and  judgment  against  them  by  de&ult  that  the 
liberty  should  be  taken  and  s^ed  into  thekiog'! 
hands,  though  afterwards  it  was  reversed,  k- 
cause  in  misericardia  was  entered  instead  oft 
Capiatur  pro  fine  ;  ^et  it  is  a  judgment  in 
pomt,  that  a  corporation  might  be  (»neited  ud 
seized  by  delaidt  in  pleading.  [B.  B.  Mict 
20  Jac.  1.  Rot,  17.] 

The  case  of  NewMalton,  Trin.  6.  Jsc.  I 
R.  3.  is  an  express  authority,  that  this  libertj 
maj^  be  seized  by  judgment  in  a  Quo  Wtmnio 
against  the  inhabitants  of  a  town,  by  their  oor* 
piorate  name.  It  is  brought  againsttbebiilifi 
and  burgesses  of  New  Malton  ;  and  the  fom 
of  the  information  is  the  yery  same  withtfaii 
against  the  city  of  London.  Th^pl^^ 
their  corporate  name,  and  entitle  thmselres  la 
the  liberty  by  prescription ;  and  verdict  aid 
judgment  against  them  \y  their  corponite  wm 
of  seizure  only,  that  the  liberty  hetakei^ud 
seized  int<t  the  king's  handsi ;  and  which  il 
more,  the  '  Capiantur  pro  fine'  against  them  if 
entered  agaiqst  them  by  the  corMrateDanieof 
'  Balhvi  et  Burgenaes,'  though  ttie  oorpcntioo 
by  the  seizure  was  dnsolved ;  and  the  ream 
no  doubt  was,  that  that  general  name  was  i 
sufficient  description  of  these  persons  who  vot 
liable  tp  the  fine  fi)r  their  usurpation-  And 
no  doubt  can  be  miMie,  hut  that  the  true  lilbeity 
may  ho  forfeited  and  lost,  by  insisting  upoo  i 
wrong  title,  aa  well  as  bv  defitult  or  any  otiter 
forfeiture  whatsoever,  lliis  town  lies  oiMa  the 
weight  of  that  judgment  to  this  dav ;  auif'* 
no  corporation ;  and  being  opposea  by  the  ia* 
terest  of  the  Lord  Euve,  who  prosecutel  that 
Quo  Warranto,  did  never  obtain  any  restitutkn 


A  Quo  Warranto  agaipst  the  bailiff  ^ 
burgesses  of  Beikham^ead  in  com-  BertM 
[Mich.  15  Car.  2,  23  R,]  They  app««*» 
and  judg^^^t  pro  d^ectu  rapun^  g^vea  « 
Sfiisure, IWh.  16  C!ar.  8,  and  thpy  are  lo 
oorjioration  at  this  day.  In  the  anoent  ejfifi 
tShe  justices  in  eyre,  when  upon  daims  potsii 
the  liberties  were  lost,  c^er  upon  some  d«» 
in  pleading)  or  for  some  smalt  abuser  or  w^ 
take,  the  justices  w^re  intrusted  with  the  Idng^ 


make  restitution:  But  hidgm^t  fiat  fitffl^ 
for  seisure.  And  regularly  npon^tbe  geocnj 
^nmmiuispf  Quo  Warranto  in  eyre,  <^V^ 
suit  of  Quo  Warranto,  whkh  are  all  fooisM 
lA  the  same  rig)it,  no  ^>ther  kidj[meot  cinM 
given,  iffor&ldng,  but  a Cfpias  in  MsitfS 
or  of  Ouster;  if  for  the  d^Mb«rt^  *  J4[; 
ment  of  a0Qwa«ce,  or  'B^sioAlHi^'  ^ 
<  Capias  pro  I^ne'  js  ^lNpi4  ia^^  ^ 
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•eirare.  It  w«i  one  of  tiie  articln  of  inqninr 
in  eyre,  bowtbey  had  uaed  their  liberties?  If 
an  ebuse  was  found,  thoogh  never  so  small) 
jud^entofseisure  wasgiren;  thousfa  afler- 
waras  redeemed  by  fine  upon  submission. 
Quo  Warranto  upon  a  claim  of  Tteir  of  frank 
oledge  in  eyre.  [Rastal.  pi.  1,  f(4.  640.] 
it  was  demanded  of  the  defendant,  if  he  had 
any  pillorv  or  tumbrel  ?  be  answered,  be  bad 
not  Judgment  was  prayed  on  the  behalf  of 
the  Idng ;  for  that  amounted  to  a  forfeiture ; 
and  if  that  were  not  sufficient,  that  then  it 
^igbt  be  enquired  on  behalf  of  the  king,  how 
they  had  used  Uie  liberty  ?  The  jury  find, 
that  the  defendants  and  their  ancestors  had 
view  of  frank-pledge,  but  find  that  the  de- 
fendants had  taken  amerciaments  of  offenders 
against  the  assize  for  bread  and  beer,  amount- 
ing to  two  Abillings,'  in  such  cases  where  the 
o&ndeis  should  nare  been  punished  by  the 
pillory  and  tumbrel.    *•  Ideo  consideratum  est, 

SuodVisus  capiatur  in  manus  Regis.'  And 
len  they  pray  Aey  may  bare  their  liber^ 
again  imon  a  fine,  which  is  granted  to  them, 
upon  pied^  for  well  usin^  of  their  liberties. 
And  there  is  no  difference  wnere  the  liberty  is 
lost  upon  a  defective  claim  or  mispleading,  or 
for  a  forfeitttre  in  Qiio  Warranto ;  the  judg- 
ement is  the  same  of  Capias  in  Manus ;  and  it 
is  all  one,  whether  the  cause  of  forfeiture  be 
found  by  sja^y*  or  confessed  upon  the  pic»d- 
inffs,  in  a  Quo  Warranto. 

The  next  preliminary  point  which  was  mov- 
ed, is,  whether  the  acts  of  common  coun- 
cil be  the  acts  of  the  corporation,  and  do  oblige 
ibemf 

It  seems  a  strange  question,  that  when  to 
assemUe,  consult,  detenmne,  and  to  make 
orders  and  by-laws  for  the  rule  and  govern- 
ment incident  to  every  corporation,  without 
special  clauses  of  grant,  ana  tliat  herein  only 
consists  the  exercise  of  the  politic  reason  of  the 
whole  body^  it  should  lie  doubted,  whether 
what  they  determine  and  resolve  upon,  being 
ao  jointly  assembled,  be  a  corporation  act,  or 
may  affect  the  corporation  ?  upon  the  erec- 
tion of  all  corporations,  this  power  of  assem- 
Jbling,  deUberating,  and  determining  for  the  cor- 
poration, is  either  intrusted  witn  a  few  parti- 
cular members,  whose  continuance  in  that 
,  trust  (both  as  to  the  present  members,  and  the 
succession  of  them)  is  directed  by  the  several 
charters :  Or  else  it  is  intrusted  ?^th  the  whole 
bodv,  and  that  either  expressly  in  plain  words, 
or  oy  implication  of  law,  when  the  charters 
are  altojgetber  silent  therein :  The  law  in  suoh 
case  lodgetb  the  power  of  assembling,  debating, 
and  determining  for  the  corporation,  in  all  the 
members ;  and  the  whole,  jointly  assembled, 
(or  so  many  of  them  as  upon  notice  shall  ap- 
pfiai)  constitute  the  common  council:  And 
such  assembly  is  not  stiled  the  common  coun- 
cil from  being  retained  and  giving  of  counsel, 
as  Sff •  Recorder  would  have  it,  in  which  sense 
be  only,  and  the  common  serjeant,  are  the 
,  common  council  of  the  city ;  but  they  are  so 
callod  from  theu:  joint  assembling  and  consult- 
VOL.  yuu 


inff  for  themselves,  who  oDustitnte  the  body 
politic.  In  the  same  sense,  the  parliaments 
of  England,  by  many  authorities,  are  called 
*  Communia  Rii^i  Concilia.'  This  power,  thua 
lodged  in  the  whole,  may  be  the  whole,  or  the 
major  partf  which  always  bmdsthe  whole,  beinff 
lodged  or  delegated  to  a  certain  number,  which 
may  represent  the  whole.  In '  such  case, 
where  the  power  is  transferred,  those  members 
to  whom  it  is  transferred  constitute  the  com- 
mon council  in  the  same  manner,  and  their 
acts  are  of  the  same  obligation,  as  where  all 
meet,  unless  the  delegation  were  not  general, 
but  certain  cases  reserved  for  the  determination 
of  the  whole,  as  hath  been  done  in  several 
c<M-porations ;  but  in  all  cases  not  exceptedt 
their  acts  are  the  acts  of  the  whole  body. 
Where  the  common  council  is  constituted  of 
the  whole  body,  or  of  all  the  members  who 
will  meet  upon  notice,  there  is  no  room  lefl  for 
doubt,  but  their  acts,  and  the  acts  of  the  whole 
corporation  are  the  same.  Mr.  Recorder 
seems  the  only  person  that  ever  doubted  it,  and 
is  not  to  be  beaten  from  his  holds. 

First,  That  the  common  coundl  consist  only 
of  particvilar  members,  and  their  acts  bind  only 
the  members ;  '  et  actio  non  egreditur  perto- 
'  nam.' 

Secondly,  That  no  corporation  act  can  bs 
without  the  common  seal. 

Thirdly,  That  the  acts  of  the  common 
council  of  London  are  under  the  protection  of 
the  statute  or  charter  in  parliament  of  1  Edw.  3, 
their  acts  are  personal,  and  they  but  ministers 
of  the  citv ;  and  that  the  charter  providea, 
that  the  liberty  of  the  city  shall  not  be  taken 
into  the  king's  hands  for  any  personal  trespass 
of  any  minister  of  the  city. 

For  the  first,  I  have  already  demonstrated, 
that  there  are  no  acts  of  the  corporation,  but 
what  are  performed  by  the  particular  mem* 
hers;  I  will  not  repeat.  I  have  produced 
many  instances,  that  in  point  of  crime  the 
acts  of  particular  members  do  affect  the  cor- 
poration,  touching  their  liberty.  That  they  do 
so  in  point  of  wronff  between  subject  and  sub- 
ject, the  cases  are  infinite ;  I  willonlv  mention 
the  authorities :  9  H.  6,  36,  b.  8  fi.  6, 1,  a. 
and  14,  b.  45  £dw.  3,  S.  b.  15  Edw.  4,  1,  b. 
5  H.  7.  36,  a.  4  H.  7,  13,  a.  32.  H.  6.  9,  a.  7, 
I  shall  add  one  case  more,  that  absolutely  de- 
stroys Mr.  Recorder's  hy|>othesis,  upon  whicl| 
he  relies,  *  That  acorporatiou  cannot  do  Or  suf- 
fer any  wrong ;'  it  is  48  Ed.  3,  17,  b.  Tha 
mayor  and  commonalty  of  Lincoln  bring  cove* 
nant  against  the  mayor  and  commonalty  of 
Derby,  upon  a  deed  of  covenants  made  by  the 
predecessors  of  those  of  Derby  to  the  prede- 
cessors of  Lincoln,  that  those  of  the  town  of 
Lincoln  should  be  discharged  from  toll  for 
their  merchandi2es  brought  to  Derby,  In 
their  court  tbey  assigned  for  breach,  tbst  two  of 
the  burcesses  of  Dmy  by  name  did  exact  and 
take  toll  of  several  of  the  burgesses  of  Lincoln^ 
Th^  defendants  first  take  exception  to  tbs 
count  for  variance  from  the  writ;  that  tbs 
writ  suppossth  and  alladgeth  the  breach  ty 

4G 
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liaTe  been  comnutted  by  the  mayor  and  com- 
ttonahy,  and  the  count  assies  the  breach 
by  two  buiKeBses :  The  exception  is  over-mled, 
and  the  court  held  pursuant  to  the  writ  for  the 
breach  of  covenant,  which  binds  the  whole, 
and  must  be  made  by  members.  Then  it  was 
insisted  upon,  in  pomtof  law,  That  the  act  of 
the  two  burgesses  did  not  oblige  the  corpora- 
tion. It  was  admitted,  that  the  act  of  all  the 
members  met  together  would  obli^  the  corpo- 
fatioA:  But  H  was  resol?ed,  l£at  it  was  a 
breach,  and  obliged  the  corporation ;  and  that 
me  taking  of  toll  by  their  officers  was  a  taking 
of  toll  by  the  corporation ;  and  the  reason 
^ren  is,  that  all  the  members  of  the  corpora- 
tion cannot,  by  any  common  intendment,  be 
imderstood  to  meet  together  to  take  toll.  Here 
is  an  expves^  judgment,  tiiat  '  Crimen  egredi- 
*  tnr  personam,'  and  shall  render  the  corpora- 
tion liable  for  wrongs  done  to  a  particular  mem- 
ber of  flUBOther  corporation.  Much  stronger  is 
the  case  of  the  king  upon  breaches  of  the  con- 
dition in  law,  as  I  nave  shewn,  where  the  acts 
of  the  particular  members,  committed  against 
die  king's  officers,  are  adjudged  done  against 
the  king,  and  render  the  corporation  liable ; 
bat  when  all  meet  together,  and  do  not  act,  I 
niay  say.it  was  never  yet  doubted  but  the  cor- 
poration was  obliged. 

The  case  of  Warren,  [Trin.  17  Car.  1.  Cro. 
540.]  which  was  cited,  of  the  place  of  com- 
mon council-man  of  Coventry,  is  nothing  to 
this  purpose;  nor  the  reason  given.  That  such 
place  was  collateral  to  a  corporation ;  which 
was  no  more,  than  that  the  court  could  not  ex 
^icio  take  notice  of  it  as  a  fixed  place  or  office, 
mit  must  take  it  upon  the  return ;  it  being  va- 
riously used  in  several  corporations,  as  I  nave 
thewed ;  and  the  custom  being  returned  to 
choose  and  remove  them  ad  libitum,  the  court 
could  not  judge  otherwise,  as  they  may  of  the 
fl'eedom  of  any  member,  which  is  the  same  in 
all  corporations.  And  therefore  in  the  case  of 
Estwick  and  Bret,  common  council-men  of 
I^ndon,  where  the  court  could  take  notice, 
they  were  chosen  for  a  time  certain,  tiie  court 
adjudged  they  ciould  not  be  removed  without 
cause,  and  granted  restitution,  [Trin.  23  Car. 
1.  R61.  Restit  PI.  8.  fol.  456.]  That  the 
members  of  a  corporation  can  be  punished  only 
in  one  capacity,  and  not  in  both  capacities, 
•nd  impeaching  them  for  treasons  and  felonies 
tn  their  corporate  capacities,  will  be  licensing 
fliem,  or  at  least  giving  them  an  exemption 
and  encoura^ment  to  commit  these  cnmes 
impune  in  their  natural  capacities,  is  a  strain  so 
tnuch  above  Ela,  that  I  cannot  understand  it. 
Sir  James  Bagg's  case  teacheth  other  doc- 
trine. That  the  punbhing  of  any  of  the  mem- 


lot  exempt 
ment. 

The  manv  precedents  I  have  produced  do 
prove,  that  the  rioters  or  members,  who  com- 
mitted tlie  cause  of  forfeiture,  were  not  dis- 
^arged  by  proceeding  against  their  liberties. 


Inthe  case  ofNorwich,  fiir  bsngii^lliea^ 
provers,  the  liberty  was  seized  for  mugwcn* 
ment,  and  process  issued  a^nst  die  mayor  ta 
answer  it  at  Westminster,  criminaliier.  And 
in  the  case  of  Cunbrid^  the  Court  told  them, 
they  did  not  then  put  it  upon  them  to  answer 
criminally,  but  as  to  their  liberties.  And  th^ 
themselves  knew,  that  by  seizure  of  their  h- 
berties  thev  were  not  dischanred  of  their  crime : 
and  therefore  in  the  plea  of  submissioii  tiiej 
insert  a  saving,  that  it  might  be  no  oonchuioii 
to  them,  in  case  they  were  impeached  criaai- 
nally.  Mr.  Recorder  doth  admit,  that  if  all  the 
members  commit  treason,  and  be  execmted,  the 
politic  person  is  destroyed  as  well  as  die  na- 
turalpersons,  and  that  justly  too  for  so  great 
an  oflience ;  and  therdbre  the  extent  of  for- 
feitures dodi  not  encourage,  but  deter  oflfenden 
from  commission  of  the  crimes.  And  die  dli- 
when  th^  know  that  their  riots,  op- 


zens. 


pressions,  and  libeUmg  of  the  government,  da 
not  only  subject  thehr  persons  to  pnnishmeat, 
who  are  the  immediate  actors,  but  also  subject 
the  constitution  and  government  of  their  dt|f 
to  be  questioned,  wiu  look  n|ion  tfaemselves 
under  stricter  bonds  for  dischargingtheir  dntiei, 
than  common  subjects  are.  And  thereloretiis 
nobility,  vriio  have  so  great  a  share  in  the  go- 
vernment, for  treasons,  do  not  only  forfeit  tEdr 
lands  and  lives,  but  their  right  of  peerage,  whidi 
is  a  spedal  trust  for  government;  andtfaatwif 
forfeited,  incases  vriiere  their  lands  werenoClbi*- 
feited,  but  only  during  their  lives,  upon  the  con- 
dition annexed  to  that  special  trust ;  as  befbn 
the  statute  of  26  H.  jB,  if  a  nobleman  (to  ban 
and  the  heirs  males  of  lus  bodv)  having  eiita3ed 
lands,  commit  treason,  his  lands  are  not  for- 
feited from  his  heir  in  tail ;  but  the  dignity  ii 
forfeited  and  extinct,  and  not  supplied  by 
the  statute  of  Donis,  by  reason  of  the  condiliQB 
annexed,  Nevil's  case,  7  Co.  fo.  34.  The  law 
is  the  same,  where  the  dignity  is  granted  in  par- 
liament, or  by  act  of  parliament,  it  is  no  less 
fbrfdtable  in  one  case  than  in  the  other ;  lbs 
condition  the  law  annexed  is  still  the  same.  If 
when  the  members  of  a  corporation,  corponUitn 
assembled,  commit  treason  against  their  prince, 
it  must  certainly  be  acknowled^ped  to  be  against 
their  duty,  in  whatever  capacity  they  be  con- 
sidered ;  especially  since  the  statute  of  king 
James,  which  makes  the  oath  of  allegiance  to 
be  part  of  every  freeman's  oath;  and  the  cor- 
porate right  is  held  of  the  king.  If  the  hw 
allowed  no  other  way  of  taking  ^vanti^  d 
forfeiture  of  the  corporate  right  but  by  executjng 
of  all  the  members,  the  law  itMlf  might  be  ac- 
cused of  as  great  tyranny  as  ever  was  prac- 
tised  by  the  greatest  of  ^rrants.  And  to  this, 
and  nothing  else,  the  pnndple  laid  down  bj 
Mr.  Recorder,  that  treasons,  murders,  and*  fe- 
lonies of  the  members  do  not  affect  the  oorpo- 
ration  in  law,  doth  directly  tend,  viz.  to  iBEtro- 
duce  cruelty. 

The  flection  that  no  acts  are  corporatfr'acts, 
or  can  affect  the  coiporation,  but  what  are  under 
the  common  seal,  nothing  certaiifly  can  be 
more  vain  than  such  an  assertion.    *11ieB  m 
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teayor,  flh«riiii,  or  &het  <»ffioen,  eter  aeted 
kgttlly  in  dienr  choice  by  the  covporatktt,  be- 
cause not  under  die  common  foal :  then  no 
bj-kwsare  valid  ai  eoqporate  ads,  because 
not  under  the  common  seal :  the  aame  majrbe 
midbymost  oftheoQrporateacliui  citieaand 
towna. 

In  the  caae  of  Candnidge  before  ihe  king 
and  loidti,  5  R  8.  Birdfield  and  other  borgeases 
amared  on  the  behalf  of  the  commonalty. 
*Ilie  court  demanded  of  them,  if  dK*y  had  au- 
thority under  the  Common  Seal  of  the  town  ? 
They  answer,  the  town  had  no  Common  ISeid, 
but  that  they  were,  chosen  at  a  common  as- 
aeinbly  of  the  town  summoned  for  that  purpose, 
which  is  the  Conmion-Coqucil,  to  appear  for 
the  conunonalty,  to  .answer  and  receire  '  ce 
jneojT  la  W  volt,'  and  the  authority  was  ad- 
judged sufficient  The  common  council  say 
they,  are  bat  ministers  of  the  city,  and  the  h- 
ber^  of  the  city  hath  a  special  protection  against 
the  personal  acts  of  their  ministers  by  their 
charter  in  pari.  l.  £.  3.  I  have  a  copy  of 
that  diarter  by  me  from  the  records  in  the 
Tower.  The  king's  grant  indeed  is,  '  de  as- 
^  sensu  Pnelatorum,  Comitnm,  Baronum,  et 
'  totius  Commumtatis  B^ni  in  instaati  Piur- 
'  hamento.'  The  considerations  of  the'charter 
Me  « pro  mehoratione  Civiiatis,'  and  for  the 
laudable  senrices  of  tiie  mayor,  aldermen,  and 
isommonalty,  performed  to  the  king  and  his 
juioestors;  but  the  grant  is  only^Ciy.  Civi- 
'  tatis  pnedict  habendum  sibi  et  successorib. 
«  suis.'    The  wordsofthe  grant  are:  'Quod 

*  proaliqua  personali  transgressMme  Tel  judicio 

*  personali  ahcmus  ministri  ^usdem  Cmtatis 
'  non  oapiatur  iibeitas  illius  in  manum  nosr 
'  trum  Tel  her^dum  nostrorum,  nee  custos  in 

*  eadem  Civitate  ea  occanone  deputetur ;  sed 

*  higusmodi   Minist^,    prout  qualitas  trsns- 

*  gressionis  requirit,  poniatnr.'  lliese  are  all 
the  words  ^in  that  charter,  which  reier  to  this 
matter;  and  the  same  were  granted  to  them  in 
aome  former  charters  out  of  parliament.  This 
appears  by  this  charter  in  parliament,  that 
*LibertasCi?itatis,'whidiis  the  franchise  or 
«»rporatiQn,  had  been  seiced,  md  might  be 
aeised,  for  some  peraomd  miscarriages  of  the 
ministera;  for  it  is  merely  the  lax^s  grant 
that  exempts  them  from  it  ror  the  time  to  come. 
1  do  agree,  that  every  penonal  miscarriage  of 
their  ministera  was  nerer  any  cause  of  for- 
feiture;  but  it  must  be  miscarriages  of  omis- 
sion or  commission,  which  amounted  to  a  mis- 
Mvemment  within  the  corperatidn.  As  30 
H.  3.  Rot  CL  memb.  5.  The  city  of  London 
1788- taken  into  the  kingr^  hands,  for  not  levying 
a  hue  and  cnr  upon  the  deadi  of  pcnons  who 
were  skin,  Hale  Lib.  L.  fo.  969.  H.  3.  memb. 
9,  Their  fiberty  seized  for.  giving  of  iabe 
judgment m die hustmgs,  Lib.L.d09.  These 
are  sufficient  to  shew  what  are  the  'personaUs 

*  tnHgsemo,'  and  *  personale  jndicmm'  in- 
tendel  la  the  charter ;  though  mmy-the  like 
instances  may  be  produora.     Who  are  the 

wtendlBd,  fuijy  s(ppeara  by  the  char- 
UkrbymiariMilhoritics,?iE.  Mayttr, 
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and  Akkmiea,  and Sherift,  whoai«  m  tbit 
charter  ex|)res8ly  mentioned.  But  this  charter 
did  not  prove  of  any  great  or  kmg  advantage 
to  thecny,  in  difibringthem  as  to  Uiis  privilega 
from  other  corporations;  for  they  were  met 
with,  either  by  excessive  foMS  set  «pen  their 
officera  for  personal  de&uKs  and  Maejodg^ 
ments ;  or  that  it  excused  the  city  only  upos 
the  first  offence;  and  if  again  they  committed 
the  like  offence,  it  was  no  kmger  personal,  bul 
become  their  offence,  because  they  did  not  die* 
place  tbeir  officer  to  provide  agamst  his  reite* 
rated  crimes.  And  therefore,  as  Mr.  Solicitor 
hath  shewn,  the  liberty  of  the  city  of  Londea 
was  ailer  this  seized  into  the  king's  hands  Imt 
misgovemmoit ;  baides  the  punisbment  of 
their  ministera  became  difficult,  because  the 
ofienees  being  committed  in  Loiidon,  the  in* 
qoiry  of  them  must  be  by  men  of  the  samc^ 
who  favoured  these  officers.  And  thoeupon, 
to  settle  this  matter,  an  act  of  parliament  was 
made  bjtathe  same  king,  which  is  in  pirint. 
The  pnnciMl  grounds  of  the  act,  as  the  ad 
recites,  28  £d.  3.  c.  10.  were  that  the  not** 
rious  erroirs,  de&ults,  and  misprisions  fift'de. 
fault  of  good  governance  of  the  nuyor,  sheriff^ 
and  aldermen  of  London,  could  not  be  enquired 
of,  nor  found  by  men  of  the  same  city.  The 
act  settles  the  rule,  that  for  the  first  default  of 
the  mayor,  sheriffs,  and  aldermen,  they  shall 
forfeit  1,000  marks;  for  the  second  offencp 
2,000 marks;  and  for  the  third  defouH,  the 
franchise  and  liberties  of  the  city  shall  be  takeft 
into  the  kin^s  handSf  and  this  for  the  defaults 
of  their  ministera  ;  which  is  a  jpiain  jud|pncot 
in  pariiament,  that  the  franchise  of  Mndoa 
may  be  forfeited ;  and  explains  the  charter 
of  the  first  £d.  3.  And  to  make  the  remedy 
elOectual,  these  defaults  are  omitted  to  be 
enquired  afler  by  the  juries  of  foreign 
counfies;  and  so  shut  tiie  door  against  al 
pretenoes  fbrthe  charter,  1  £.  3.  and  former 
charters.  It  is  enacted,  diat  the  ordinance  shaU 
beheld  firm  and  stable,  notwithstanding  any 
franchises,  privileges,  or  customs.  By  this 
law  the  fines  of  their  mmistera  for.  their  firtf 
and  seoooid  oifonc^  in  breach  of  good  govern- 
ment, are  ascertained,  which  by  the  former 
chartera  were  at  discretion:  but  for  the  third 
4>ffeoce  of  their  ministera,  their  franchise  midtit 
be  seized  as  before  1  £.  3,  and  tbeir  other 
chartera  mi&fht,  fo«  the  offence  of  misgovern* 
iDent,andmmi  thence  till  this  statute  tor.  the 
secoml  ofience.  But  neither  the  charter  X  B. 
3,  or  this  law,  did  extend  to  any  outrageous 
acts  of  their  membera,  as  breadb  of  their  duty 
and  good  government,  but  only  to  the  personal 
acts  ^f  the  mayor,  sheriffs,  and  aldermen,  in 
their  several  trusts  committed  to  their  manat^ 
gery.  Under  this  law  the  city  of  London  stood 
till  1  H.  4,  from  which  king  the  city  expected 
greater  fkvoura  than  ordinary,  as  having 
meritedthem  by  biang  the  chief  instrumeuii 
of  his  promotion  to  the  crown ;  but  the  manner 
wherem  they  were  instrumental,  I  forbear  to 
meiitkMii  Yet  from  that  king  they  could  ob* 
tamiiuiiNie»aitot|ifttefoilwtifortiw  fm 
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Mnu  onciio6t  ^  hkit  niiniitcn  snd  ooicen, 
tlMui  to  be  put  into  equal  oonditkm  with  other 
dliei  and  boroughs.  The  slattite,  aftrr  re- 
tatal  of  98  Edw.  3,  that  our  lord  the  king  eon- 
aideredtbe^ood  and  lawfol  behanonr  of  the 
mayor,  Aenffi^  and  aldennen,  and  of  the  com- 
noiialty  of  London  towards  him,  and  therefore 
wflhngto  ease  and  mitigate  the  penalty  afore- 
Mid,  by  assent  of  Lords  and  Commons  hath  or* 
4ained  and  established,  tbat  the  penalty  afore- 
said, as  well  of  the  1000  and  8000  marks,  and 
the  seizure  of  the  titmchise,  shall  not  be  li- 
mited in  a  certaintv ;  bat  the  penalty  in  the 
case  shall  be  by  tne  adrioe  and  discretion  of 
the  jnstioes,  as  other  cities  and  boroughs  be 
within  this  realm ;  and  that  the  remnant  of 
the  statutes  stsnd  in  their  force ;  So  that  from 
1  'H.  4,  the  city  of  London  never  eoold  pre- 
tend to  any  other  exemption  from  forfeiture  of 
their  finachise  than  other  cities  and  borougfhs 
may.' 

'  Here  1  craTeleare  to  join  some  other  records 
4s  those  produced  by  Mr.  SoBdtor,  particdarly 
rekting  to  the  city  of  London. 

S  l^t.  Roll.  pan.  2.  memb.  9.  The  king 
a|»pointa  John  Lord  Breaton  custos  of  tiie  city, 
with,  commission  to  amerce  and  punish  the 
•Mermen  and  others  of  the  city,  according  to 
their  demerits. 

8  Ed.  2.  Memb.  3.  dors.  A  writ  issues  for 
the  orderly  choosing  of  the  mayor  and  sherifls, 
which  began  then  to  betumottnous,  and,  as  the 
record  saith,  <  Quod  quklem  popniares  et 
'  plebes,  conspiratione  inter  eos  habita,  dissidia 

*  innumeraiiue  facinora  in  dicta  dvitate  nocte 

*  diecjue  periietrantes,  conventiculaque  ckndes- 

*  tina  in  locis  privatis  facientis,  non  rocati  et 
^suiymoniti,  hujusmodi  £lectionibus  se  im- 
*miscent  oommunicationibus  £t  cjamoribus.' 
l%e  writ  recites  the  elections  to  hare  been 

*  per  Aldermannoset  alios  cir^es  discretions  et 

*  potentiores ;'  and  commands  that  they  be  so 
done,  *  prout  in  eadem  civitate  antiquit  fieri 
'consuerit:'  Otherwise,  that  the  king  wouM 
not  admit  them,  when  paesepted  to  him,  or  his 
czchsquer. 

14  £d.  9,  pars  2.  memb.  S2.  The  king  grants 
the  office  of  mayor,  seized  into  his  hands  at 
the  Iter  in  the  Tower,  to  Robert  Kendall,  du- 
rante benepiacito. 

15  Ed.  S.narsl.  memb.  3.  The  kins  first 
replevins  to  the  aldermen,  sherifls,  and  citizens 
the  |»ffioeof  mayor,  who  present  to  the  king 
Hammond  de  Chigwel  for  the  office,  and  the 
king  admits  him ;  and  then  the  king  grants  to 
theaklermen,  sherilb,  and  citizens,  the  mayo- 
nOty  to  hold  at  the  king's  plessure.  '^ 

86  Ed.  d.  memb.  5.  The  kmg  absolutely 
restores  to  them  the  mayoralty,  to  choose  as 
belbrethe  seizoreinto  hb  handi. 

Ul  R»  3,  pars  1.  mexb.  98.  dors.  A  com- 
mission issueth  to  the  duke  of  Gbmccster,  and 
•Bveraltords  and  judges,  toincpiire  of  thede- 
Ihults  of  the  mayor,  aldermen,  and  sherifls,. 
«pon  the  statute  of  98  Ed.  9. 

16  R.  9.  memb.  9.  dorm.  Hie  commis- 
gc^eit  sat  i^Saton,  in  Cm.  BqckiL  and  the 


mayor,  aherifls,  and  sMermen,  were  conndei 
.  of  several  miscarriages,  and  ^  libeity  of  die 
city  (by  the  judgment  of  the  court)  leiasd  isto 
the  king's  han£ ;  and  the  king  (by  the  adviot 
of  his  council  at  Windsor)  oonstilDted  BaU- 
wyn  Badineton  Blayor  in  the  room  of  WiDUn 
Venner,  and  two  other  sheriflb,  and  34  tlder* 
men,  to  hold  durinffthe  king's  plessurej  tod 
they  all  took  their  oaths  heibre  the  kia; 
and  his  priry  council  t  And  in  that  reoori 
the  prior  of  Christ-chureh  was  swam  sd  ai- 
dennan. 

16  R.  3.  pars  3.  memb.  51.  In  the  nsie 
year  the  king,  at  the  intercession  of  the  queO) 
grants  to  the  aldermen,  sheriA,  and  dtiieiii, 
that  thc^  mi^ht  use  their  imnchise,  as  tfaev  did 
befi>re  tne  seizure ;  but  with  this  danse  of  n* 
striction,  *  Ctuousque  aliter  ordinafcriBHa.' 
Upon  which  the  city  chose  John  Hend  miyor, 
and  John  IShadworth  and  Henry  Venner  ihe- 
rifis,  who  were  renunred  thesame  year  bythi 
king,  sod  Henry  Dalingmgs  appomted  nijor, 
to  SM  during  tne  king's  pleasure. 

16  R.  3.  para  1.  manb.36.  Theteoonltf- 
signs  the  cause,  '  Pro  mmus  discceta  ct  o- 
'  sufficienti  gubematione  et  regimine  oriWiK 
^nostne.' 

30  R'.  3.  The  kmg  makes  full  restitutioDti 
them  of  their  liberties  ;  in  print,  and  in  ^ 
charter  pleaded. 

23  H.  6  memb.  35dorso.  Elections  of  onjv 
and  sheriff  beginning  again  to  be  tuaudtaoei) 
a  writ  in  the  nature  of  that  in  Edward  tbe  Se- 
cond's time  issuedi  commanding  tbe  cbcioetD 
be  *  per  Aldermannos,  necnon  discreluRi 
'  diets?  ciritatis,  ^dhuc  specisliter  susBmositaii' 
according  to  the  ancient  custom :  AndaOvtB 
Edward  the  Fourth's  time,  the  chowe  was  Kt* 
tied  upon  the  Uvery-men  by  act  of  cssudbb' 
councd. 

8o  then  there  can  remain  no  queitioB,  bat 
that  tlie  mayor,  shc^flb,  aklernien,  iuidaU  tbi 
commons  in  council  assembled,  may  copntf 
acts  for  which  their  firanchise  maybe  Mtd; 
And  though  there  may  be  no  real  dife«M» 
where  all  the  commona  assemble,  and  wboc 
only  adertain  number  elected  by  ibe  re^t;  vrt 
I  shall  not  farther  discuss  that  point  at  tbs 
time,  because  that  question  dcth  not^siise  ^ 
this  record.  For  the  oflences  wherewith  ney 
are  charged  are  both  laid,  in  the  repHcstioOf  n 
be  committed  by  the  mayor,  citizens,  and  cm* 
monalty  of  London,  by  whidk  must  be  intoided 
the  whole  body. 

Thewhole  body  pkssd  toit;  butibtbeit- 
jobider  they  do  not  travene ;  and  dco^  diej 
did^he  facts:  So  that  as  to  the  adon,  it  suiit 
be  intended  they  are  the  same  peraBni,«bo  lie 
sued  and  defend  upon  record,  which  are  tttlkt 
membera  of  tl|e  corporation  • 

Thercaretwo  branches  of  the  finteftw* 
laid  in  the  replication : 

1.  That  the  mayor,  citinens,  and  csibbmb- 
alty  in  common  council  asseodiladt  didmakt 
and  publish  a  law  for  levying  of  monty. 

8.  That  the  mayor,  chisens^andcovsM* 
alty,  by  o^oipr,  ofthit  iSk^  by*hM^«d  i^ 
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ad  and  levy  npon  the  king's  soigects  divers 
great  sums  of  money. 

In  tha  rejoinder  tliey  take  it  by  protestation, 
that  no  act  or  factof  the  mayor,  aldermen,  and 
common  council,  is  an  act  or  fact  of  the  body 
corporate,  or  politic ;  which  is  *  Prutestatio 
'  juris,  non  &cti,'  and  is  that  error  I  have  en- 
deavoured to  reliite,  that  the  acts  of  all  the 
members  oi'  the  corporation  assembled  in  com- 
mon council,  are  not  the  acts  of  the  corpora- 
tion. But  yet  by  this  protestation  of  miitter  of 
hiw  they  would  msinuate  a  Not  Guilty  as  to 
making  of  the  law,  and  seem  afraid  to  own  it, 
and  do  not  barefacedly  own  it.  But  aft^  they 
have  entitled  themselves  to  tlie  nkarkets,  in 
such  a  manner  as  I  afterwards  consnier, 
then  they  proceed  to  number  the  people,  which 
eurely  was  not  done  upon  any  l^fal  ground  to 
move  your  judgments.  Then  say  ttiey,  that 
time  out  of  mind  there  hath  been  a  common 
council  not  pzceeding  350  [jersons,  elec^ted  out 
of  .tbe  freemen  ;  but  do  not  say  of  what  num- 
ber it  doth  consist,  nor  by  whom  elected,  whe- 
ther by  citizens  or  foreigners,  by  the  mayor, 
aklermen,  or  by  whom  chosen,  so  as  the  court 
may  judge  of  the  matter  of  law  so  strongly 
prot^ted,  whether  they  were  the  representa- 
tives  of  the  whole  body,  or  no.  Then  they 
«ay,  sir  William  Hooker  niayor,and  the  alder- 
men of  the  city,  <  ac  communarii,  sive  cives 
^  de  eommuni  concilio  ejusdem  civitatis ;' 
which  may  as  wdl  be  intended  of  Mr.  Recor- 
4ler  and  the  common  Serjeant,  who  are  *  de 
*•  eommuni  concilio  civitatis,'  as  of  any  other ; 
lor  the  persons  are  not  named,  nor  is  it  said 
ihey  were  ellected,  nor  by  whom,  uor  any 
words  of  reference  to  the  custom  aUedged  ; 
bat  generally,  that  they  met  in  *  Communi 
^eonciho  secundum  oonsuetudmem  civitatis,' 
not  referring  to  the  former  custom  alledged, 
But  being  met,  ih^  made  the  by-law  for  the 
several  sums  of  money,  to  be  received  for  the 
use  of  the .  mayor,  citizens,  and  com- 
roonalty.  Which  rates,  and  no  other, 
the  mayor,  citizens,  and  commonalty,  *  eie- 
gerunt  et  peroejierunt,'  according  to  the 
by-law.  *  Qui  quidem  actus  sive  ordinatio  est 
*  eadem  let^  supposed,  by  the  replication,  to  be 
made  by  them  the  mayor,  citizens,  and  00m- 
monalty.  And  traverse  alnque  hoc,  that  any 
law  was  made  for  monies  of  persons  coming  to 
the  markets  aliter  vel  alio  modo  than  they  had 
before  set  forth.  I  know  those  learned  gentle- 
men who  signed  this  plea,  and  the  other  to  the 
charffe  of  the  Petition,  if  they  could  have 
ibuBO  sufficient  matter  of  jostiiication  to  either, 
they  would  not  have  suffered  them  to  appear 
upon  record  in  8u<di  uncouth  dresses;  and 
therefore  deficiency  of  matter  mav  excuse  the 
insuffici'vcy  of  q>leading ;  for  there  is  sidll 
phewed  in  the  contrivance  to  have  drawn  on  a 
idemurrcr  ;  for  nothing  was  dreaded  more  than 
ftno(ien  examination  of  the  ^m^b  upon  a  pub- 
lic tiial,  •  which  would  have  fidlen  very  little 
short  in  both  cases,  as  to  the  aggravation  laid  in 
^die  veplication. 

U^»on.tlu»  pUsdiDg  th^  iBsypr»  dtiscais,  and 


comm^malty  have  confessed,  &at  tba  by-lmr 
was  made  for  them,  and  the  monies  fo  ha 
levied  for  their  use.  They  have  also  oooiMi- 
ed,  thai  by  force  of  that  by-law  they  exacted 
and  received  the  monies;  and  their  justifioft* 
ticm  will  be  considered  by  and  by.  But  as  to 
the  making  the  law,  they  aeitfaer  ooDfcis  it 
made  by  tf&mselves,  nor  by  any  deriving  ao- 
thority  under  them  (  neither  do  they  travecaei 
or  Q&iy  it.  For  the  averment,  that  it 
is  the  same  law,  and  the  traverse,  that 
any  law  was  made  alUer  vel  aUo  modOf  i^ 
no  legal  denial,  that  the  whole  corporation,  coa^ 
sisting  of  mayor,  citizens,  and  commonalty, 
did  not  make  that  law  upon  which  an  issns 
could  be  taken.  Besides,  if  Mr.  Recorder 
would  have  the  court  intend,  that  the  common 
council,  «et  forth  in  the  rejoinder,  is  a  distmct 
body  of  men  from  the  politic  body  of  the 
whole  city,  the  whole  plea  amounts  but  to  the 
general  issue.  What  the  consequence  thereof 
will  be,  I  will  consider  upon  the  point  of  tht 
crimes  set  forth ;  but  at  present  the  court  can- 
not otherwise  intend,  but  that  they  that  mad* 
this  law  and  this  petition  were  the  same  mayor, 
citizens,  and  conunonalty,  who  are  exnressly 
choi^ped  therewith,  and  in  their  pleas  toey  & 
not  traverse  or  deny  it.  It  is  just  such  another 
plea,  as  where  an  information  is  brought 
against  several  persons  for  killing  and  takmg 
away  of  tbe  Icing's  deer ;  the  defendants 
should  plead,  that  certain  persons,  not  naming 
them,  nor  ftom  whence  they  come,  nor  by 
whom  sent,  pretended  a  custom  to  kill  the 
king's  deer,  and  according  to  that  custom  they 
killed  the  king'sdeer  for  the  defendant's  use,  and 
the  defendants  carried  away  the  deer.  •  W  ho  (1 
pray)  shall  the  court  intend  killed  the  deer,  but 
the  oefendants,  or  some  1^  their  anthority  f 
I  now  come  to  the  main  point  of  the  case  1 
*  Whether  by  any  thing  di^losed  upon  those 
<  pleadings,  there  appears  a  snffident  title  to 

*  the  kii^,  for  the  court  to  give  judgment  at 
'  smure  of  the  franchise  of  the  city  of  Loo^ 

*  don  ?'  Tbe  title  I  insist  upon  for  the  kii^, 
is  for  a  forfeiture  by  acts  done  by  the  mayor, 
citizens,  and  commonalty,  in  breach  of  tlieir 
duty,  and  the  public  trust  reposed  in  them 
upon  their  first  erection.  It  is  my  part  to 
maintain,  that  the  causes  assigned  are  suffi- 
cient in  themselves,  and  sufficiently  disclose^ 
to  the  coint,  for  the  court  to  give  judgment 
upon.    I  shall  consider  them, 

First,  As  tbey  stand  upon  the  replicatioQi  as 
crimes  laid  to  their  charge,  which  will  amoiut 
to  a  forfeiture  of  the  franchise. 

Secondly,  How  they  stand  upon  the  re- 
joinder and  other  pleadings,  whether  suffi- 
ciently traversed  or  deni^,  confessed  and 
avoided,  or  in  the  least  extenuated  ? 

First,  The  crimes  laid  in  the  rephcation,  avs' 
two  in  general : 

1.  Oppression  of  the  king's  snlgeclB  by  «h 
lour  of  law:  and, 

2.  Stirring  up  seditions  by  libelling  thtir 
prince,  and  his  government 

.  TheBetwoQAly  are  laid  ia  the  leplieitioi^ 
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MoaDeelBdiNrt  efnmjrmiicittit  caoMsfor 
MuHvecf  aDjrfnoicluae,  The  notonMw  lioto 
committfld  io  the  6oe  of  justice,  Co  the  00m- 
§gtijatg  fiH  ahftAM  ftfra-imhiMla,  aod  terfOT  of 
thejud^;  mndmowMtt  only  not  snppiened 
«r  iranubed  by  the  magbtntes,  but  oounte- 
DiTfil  and  eiiooiiri§;ed  by  them.  The  ta- 
BMdts  of  iMuiy  tfaoufHUMb,  exposing  and  born- 
iflff  ind^y  seFerai  of  the  kill's  Protestant 
•Dhieola,  not  aoppressed  or  punished  by  the 
OMgistntav  ;  but  by  aome  encoora^Bd,  aod  by 
«Ofllnbutiiilw  supported.  The  eaoonragemeut 
of  libels  and  hbellets  of  the  king  and  goveni> 
nwBt,  by  and  within  the  city.  Thw  and 
nany  more  I  could  enumerate,  are  common 
offences  to  the  city  of  London,  with  other 
cities,  and  popnloiia  corporatiooa ;  but  these 
are  such  as  have  been  in  the  cases  ^podoced 
•d)u%ed  causes  of  forfeiture  of  the  naachises 
€or  mutfovencQont. 

And  m  tbeae  London  hoih  but  imitated  itself 
in  ibrmer  times,  and  other  cities  and  borousfhs. 

But  in  the  cases  insisted  upon,  London  hath 
««t-dooe  itself,  and  all  other  cities  and  bo- 
roofffas  toe,  by  aasuminga  power  to  make  laws 
ibr  lerying  of  money  upon  foreigners  for  their 
•own  use ;  and  to  ddiberate,  adpdge  and  con- 
^demn  their  prhioe's  public  aetions,  and  pub- 
licly libelling  of  them  to  his  sniyects.  M  ever 
did  London  befbre  now,  or  any  otho*  city  or 
borough,  (in  times  of  peaces  and  not  undo*  an . 
nctnal  rebellion)  commit  the  like  breaches  upon 
^le  goremment,  to  assume  a  pow/er  superior 
to  any  the  Idng  hath  in  like  cases,  to  lay  bur- 
dens upon  his  people,  and  to  levy  money,  and 
loin?ade  the  king's  prerogmtrre  by  dehberating 
hnd  determining  or  his  pubhc  actions  to  the 
consequences  thereof,  and. publicly  libelling 
them  to  the  rest  of  his  subjects.  And  in  exe- 
cufion  of  such  unjust  power,  tfiat  &e  mayor, 
dtisens,  and  commonalty,  did  make  and  pub- 
IMi  a  law  for  lerying  of  money  upon  the  king's 
•ttUects,  as  vMi  fbrei|;tterB,  as  others,  ooming 
to  me  public  markets  with  provisions.  And 
chaigeth  several  paiticniars,  and  divers  other 
«Hms  imposed  upon  aH  comers  to  the  markets, 
whether  they  sell  or  no;  andthatifanyperaon 
tefuMd  to  pay,  he  should  be  put  out^*  the 
market. 

Again,  That  the  mayor,  dtiftens,  and  com- 
^nonahv,  by  pretext  of  this  law,  made  by 
Hiemselyes,  ai^d  fiir  their  own  private  lucre,  did 
exact  and  levy  yearly,  of  the  kmg's  subyecte, 
aoms  of  money  amounting  to  5,000/.  per  ann. 
and  oonyerted  and  dbposed  the  same  to  then- 
own  use,  in  subyersion  of  the  good  govem- 
aoent  of  the  city ;  in  oppression  and  depau- 
perating the  kin^s  sulgects  coming  to  the 
narkeis ;  in  raising  the  prices  of  provisions 
in  markets,  to  the  damage  of  the  king's  sub- 
jects; to  the  manifest  disherison  of  &e  king 
and  his  crown,  contrary  to  the  trust  reposed 
In  them  as  a  body  poUtK. 

In  the  first  branch  of  their  levying  money, 
flnre  is  this  crime  hud  to  their  charge  <  an 
abosifMiof  the  libeity  of  a  body  n<riitic  in  it's 
IdgteitpouilofinHt,  y|<*of  makmg  lawsior 


the  better  govemnient  of  fts 


other  the  kio^s  subfects  repairing  to  the  city. 
This  is  no  distinct  liberty  from  die  body  po- 
litic, but  incident  to  it,  as  hath  heensliewB; 
and  thereore  cannot  fer  any  abase  be  singly 
lost,  or  severed  from  their  body  polilic,  do 
more  than  the  body  politic  can  subsist  or  at- 
tain the  ends  of  good  government,  wilboutsack 
a  power,  whidi  the  law  raiseth  f«ar  a  better  dis* 
€&u[ge  of  that  trust.  But  the  biw  entmstelb 
no.  corporation  with  a  power  to  leyy  money  for 
their  private  profit,  be  the  colonr  what  it  wfll ; 
nor  can  such  power  be  derived  from  the  crown 
to  any  oorporati<ni ;  neither  can  any  anthoiity 
be  produced,  that  gives  the  least  counlenanoe 
to  such  an  authori^  :  the  case  of  Bladkwdl- 
Hall is  express  against  it;  that  was raled  good, 
because  it  was  pro  bono  publico  and  not  pro 
privato  lucro  ;  it  was  birt  a  small  reward  for 
the  officer  who  attended  that  buakiess;  the 
city  got  nothing  thereby.  Corporations  » 
Hell  as  other  communities  not  inoorpQinte,  an 
by  law  entrusted  with  power  to  raise  money 
for  uses  public  to  the  community  ;  bat  such 
power  is  confined  to  the  precincts  of  the  oeni- 
muiiity;  they  cannot  Isjl  their  charge  opea 
foreigners ;  as  fur  reparation  of  churches,  high- 
ways, bridges,  and  such-like  public  dmgn. 
These  crimes,  at  common  law,  came  the 
nearest  treason  of  any.    Sir  Thomas  Hofley, 

20  R.  ity  for  preferring  a  scandalous  bUi,  was 
adjud^ped  to  uie  as  a  traitor ;,  his  life  qwred  at 
the  uistance  of  the  bishops  ;  and  aflcr  1 II.  4, 
N.  0,  upon  his  petition,  the  judgment  was  re- 
versed. To  lay  impositions  upon  the  king's 
subjects  was  not  only  an  incroachmeiit  on 
royal  power,  but  of  the  power  of  parUaincD&. 
And  <whatineroachments  of  royal  power  weie 
treason,  what  not,  was  in  the  breast  of  the 
judges,  as  appears  by  the  petition  inparitamc&c 

21  £;d.  3,  N.  15,  and  afier  settled  by  Ae  sta- 
tute, 25  £d.  S.  Certainly  that  they  baye  aa 
immediate  tendency  to  a  rebellion^  is  evideat 
To  ahenate  thesnbiects  afiection  from  thdr 
prince,  is  a  great  step  that  way  ;  and  for  m 
great  a  body  of  men  (both  fiir  riches  and  repn- 
tation)  to  adjudflne  and  publish,  that  tbo  kii^, 
by  his  prorogation,  hath  interrupted  the  pobbc 
justice  of  the  kingdom,  and  the  neoeasaiy 
proytsions  for  lus  own  safety,  and  the  pie^ 
servation  of  his  Pirotestant  subjects  is  in  effect 
to  determine  and  publiah  the  king  smfit  Ibr 
the  government,  and  by  neeeasary^  oaoae- 
quenoe  would  aUen  the  affections  ot  aueh  a& 
should  believe  them.  Add  Io  this  the  power 
ihey  assume,  and«jnstiQr9  to  levy  money  to 
theur  own  use,  upon  foreigners  ss  well  as  citi- 
sens,  and  that  to  any  sum ;  which  Mr.  Re- 
corder pressed  as  the  force  of  his  ar^gnmcni. 
that  little  or  more  made  no  difference.  Illien 
those  they  have  persuaded  todraw  their  aifeo- 
tions,  shall  be  assured  of  swdi  a  kpdatim 
power  to  assist  diem  with  supplies  ;  what  con- 
seouences  ma^  be  expected,*  evary  nian  naay 
judge.  Especially  if  one  thniff  nnje  ha4be«n 
effected,  as  was  contrived  and-endSaiMred.to 
be  eatablished ;  thatLoi^ton  ahi^  hm— 11  dia 
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asylum  of  all  maleconle&tk,  as  Rome  ww 
heretofore,  wbo  mig^ht  there  vent  thehr  gall 
Bjgtanst  the  government  impmie,  and  without 
fear  of  oonyictkm. 

I  shall  consider  the  offences  particularly,  as 
they  stand  upon  the  replication,  as  to  the  levy- 
ing of  money. ' 

1.  They  are  charged,  that  they  in  common 
council  assemhled,  respecting  only  th«r  pri- 
vate lucre,  and  in  breach  of  the  trust  reposed 
in  them  for  good  government,  did  assume  upon 
them  an  illegal  and  unjust  power  and  authori^ 
to  levy  money  upon  thekinc^'g  subjects  to  theur 
own  use,  without  any  lawful  authority.  And 
the  city  of  London  have  by  several  charters 
such  express  power  given  them,  hut  it  is  con- 
fiaed  to  their  own  members ;  neither  the  king 
nor  the  law  ever  gave  them  any  power  over  fo- 
reigners, to  charge  them  for  the  private  profit 
of  this  city.  Now  to  assume  such  a  power  is 
a  plain  usurpation  by  a  body  politic  upon  the 
crown  and  tnelaw,  and  is  a  manifest  breach  of 
that  trust  for  good  government,  by  an  open  and 
avowed  oppression  of  the  king's  subjects  by 
colour  of  law,  which  is  the  worst  of  oppress 
sions  ;  and  therefore  the  law  not  only  gives  a 
new  name,  but  layeth  heavier  penalties  upon 
oppressions  comnutted  by  persons  in  public 
trust.  It  is  called  extortion,  and  oppression, 
where  committed  by  any  person  in  public 
offices  or  trusts.  It  is  not  sufficient,  that  the 
injured  persons  may  have  their  actions,  or  that 
they  may  be  fined  at  the  king's  suit ;  but  the 
law  gives  a  forfeiture  of  the  places  of  trust, 
and  tdl  may  be  exacted  from  them,  if  the  king 
please.  Tiie  persons  injured  may  recover 
their  damages :  they  may  be  fined  at  the  king's 
suit,  and  their  offices  seized  ;  the  law  adjudg- 
ing all  these  penalties  but  equal  to  tlie  crime. 
The  markets,  as  they  stand  upon  the  repli- 
cation, must  be  intended  free  mailcets,  as  the 
streets  of  London  are  for  all  the  king's  sub- 
jects to  have  recourse  to  with  thdr  providons 
for  supply  of  the  inhabitants,  without  payment 
of  any  toll.  The  sums  of  money,  for  buying 
whereof  the  law  is  made,  as  set  out  in  the  re- 
plication, cannot  be  for  any  toll  of  markets,  nor 
for  piccage  or  stallage,  which  may  be  annexed 
to  markets  ;  but  imposition  upon  the  persons 
or  goods  coming  and  brought  thither,  whether 
theyseiror  not,  aod  whether  Uiey  have  any 
staJis  or  not.  And  the  process  is  admirable, 
that  if  the  person  refuse  to  pay,  he  diall  be 
turned  «0t  of  the  market ;  as  if  the  law  Were, 
that  every  man  that  walks  in  the  streets  should 
pay  6^.  and  if  he  refuse,  he  sho\ddbe  turned 
out  of  the  city.  I  must  confess,  the  process 
is  as  good  as  the  law.  Thus  this  crime  stands 
upon  the  replication.  How  have  the  mayor, 
citizens,  and  commonalty  varied  it  in  dieir  re- 
joinder ?  Not  one  jot ;  for  as  to  this  point  of 
charge,  that  they  usurped  such  a  power,  and 
did  execute  it  by  making  a  law  for  levying  of 
jnMnejr  in  oppression  of  the  king's  subjects, 
they  give  no  answer  at  all,  either  by  traversing 
or  deuying,  confessing  and  avoiding.  If  they 
'  had  traversed  their  makine  of  ^e  law,  the 


plea  had  amoonted  to  the  general 
issne  ;  but  aa  it  is,  there  ia  no  answer  at  all 
given  to  it.  And  Uierefore,  if  the  making  of 
such  law,  in  the  manner  set-  f^rth  in  the  repli^ 
cation,  be  an  abusion  of  the  franchise,  judgmenl 
of  sdznre  must  be  given  for  that  abuse.     . 

The  reasons  ^ven  by  Mr.  Recorder,  thai 
the  making  of  this  law  will  not  forfeit  the  fin&-> 
ohise,  were  these : 

1.  That  if  the  Idn^  had  made  snch  a  by- 
law in  the  charter  of  moorporation,  that  would 
not  have  forfeited  the  corporation ;  no  mora 
can  it,  ifit  be  made^tiie  eorpofatkm  atoC 
wards, 

I  do  not  understand  the  mystic  inference  of 
this  argoment,  unless  it  be  to  continue  the  alle* 
gory  of  resembling  oorporationa  to  kings,  that 
they  can  do  no  wronflf,  and  oonaeqnently  ean 
forfeit  nothing  by  their  acts  though  against 
law.  Where  die  kin^  annexeth  any  power  to 
any  offices  or  corporations,  which  Ihe  law  allows 
them  not  to  exercise,  the  law  doth  not  ad|odge 
the  whole  grant  void,  but  only  those  powers  r 
hut  if  officers  or  corporations  shall  assume  upon 
themselves  to  exercise  powers  which  the  king 
couM  not  grant,  against  the  end  of  their  insti* 
tution,  by  extortion  and  oppression  of  the  king's 
subjects,  it  is  not  sufficient,  that  the  acts  arevoid 
because  illegal :  but  the  offenders  shall  be 
punished  in  such  manner  as  the  law  provides. 

9.  In  all  the  snita  where  by-laws  have 
been  adjudged  unreasonable  and  void,  it  waa 
never  held  or  said,  that  such  by-laws  forfdted 
the  corporation ;  and  if  it  should,  every  little 
mistake  in  the  by-law  should  forfeit  the  corpo- 
ration, which  would  reodeir  the  state  of  corpo-^ 
rations  very  unsteady  and  uneertain. 

1.  I  answer,  first,  that  in  those  suits  between 
party  and  party,  there  was  no  occasion  for  the 
court  to  declare  how  far  the  by-law  has  in* 
trenched  upon  the  prerogative,  by  breach  of  the 
condition  in  law  annexed  to  the  liberty.  But  1 
remember,  in  the  case  of  the  mayor  ofWi* 
comb,  Mich.  97  Car.  9,  upon  eomplaint  m  this 
court  to  my  lord  chief  Justice  liales,  of  hia 
refusal  to.  sign  the  poor's  rates,  he  publicly  de» 
dared  to  hmi,  that  if  he  persisted  m  his  obsti*" 
nancy,  a  duo  Warranto  might  be  brought  to 
seize  the  fWmchise. 

2.  There  is  a  plun  difference  between  by- 
laws for  regulating  the  actions  of  the  memberr^ 
and  others  within  the  corporation,  with  a  pe- 
nalty to  bforce  obedience,  and  a  law  directly 
for  levying  of  money:  in  the  latter  case,  the 
Iev3rittg  of  the  money  is  the  principal  end  of  the 
law ;  and  to  levy  it  proprivato  lucro,  and  upon 
foreigners,  can  receive  no  palliation  firom  being 
a  mistake  against  all  the  laws  and  authoritiea 
that -are  extant.  But  in  the  former  cases  they 
have  a  semblance  for  common  benefit,  and  pos- 
sibly might  be  for  the  benefit  of  all  the  mem- 
bers, could  the  i^esti-iction  be  made  by  law ;  and 
the  penidty  is  but  collateml,  to  inforce  obedi^ 
ence,  and  will  stand  and  fajl  as  the  law  deter^ 
mines  of  the  principal.  And  the  law  no-whetn 
determines  all  the  cases  where  the  liberty  of 
any  members  (aa  to  trade)  may  joot,  or  inaj  ha 
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talnniBd,wfatt«by  there  is  room  kft  ibriiiu- 
tnkfis  ;  bot  Bgwoit  m  known  and.  unhreml « 
ttrindple,  that  no  coroonlion  can  le?Y  money 
fat  ihar  private  profit,  no  excuae  of  mistake 
aanbeadmitted. 

3.  That  which  ahdtecs  all  other  by-kwa 
innnappramonf  is  wanting^  in  this  ;  thatasto 
the  reooveiy  ot'  the  penalty,  they  wSet  to  a 
coarse  of  law,  whereby  they  sobmit  their  by-^i^ 
to  the  judg^nventof  law  for  its  validity,  that  if 
they  have  committed  any  mistake,  it  mav  be 
carreclsd  by  law.  Bot  heke  the  remedy  is 
Mainforee;  if  the  person  do  not  pav,  he  shall 
he  tumed  out  of  tne  market  with  nis  goods » 
what  was  setiM  by  wrongs  shall  be  recovered 
by  ibroe.  Thus  Mr.  Beooider'a  arguing  makes 
the.  daty  a  mere  vohmteiy  payment ;  it  isy 
Sob)€^  unU  abi^  he  hath  his  election  to  pay  or 
be  gone.  1  have  not  met  with  a  more  aroitrary 
oriaciple  asserted  or  defended  in  a  a  court  it' 
law.  Should  the  kiug  lay  an  imposition  of  12d, 
on  everyone  that  entered.  Whitehall,  with  order 
to  the  porter  to  turn  liim  out  an  refusal  of  pav- 
ment,  what  a  dust  wouUl  this  make,  tiiat  the 
Bttbfects  rigiits  to  have  access  to  their  prince 
were  invaded  ?  why  it  is  no  more  than  Solve^ 
out  abi.  The  right  of  all  the  kind's  subjects,  to 
«3ome  with  the  proTisions  to  public  mankets,  is 
lar  greater,  and  as  ^reat  as  of  the  lord  mayor, 
or  w  any  of  the  citiaens  to  come  there ;  and 
tiie  puttinff  such  teims  upon  their  right  is  ab- 
solutely iUegal,  in  the  worst  sense  that  word  is 
at  any  time  used.  And  herein  Mr.  Recorder 
Jwas  in  the  rjght,  that  more  or  less  are  not  ma- 
terial, because  every  sum  imposed  in  such  case 
is  ill^;al,  and  what  is  ill^;al,  cannot  be  rea- 
sonabw  ;  which  absolutely  precludes  the  aver- 
pient,  that  the  sums  were  reasonable  ;  which 
x>btainsonly  in  such  cases,  whereof  common 
lightsome  sum  may  betaken. 

4.  In  the  last  place,  the  qaestioning  of  a  li- 
hectyinaQuo  Warranto,  whether  upon  the 
title,  or  tot  A  forfeiture,  is  Upon  the  right  oetween 
4he  king  and  the  corporation  ?  In  case  of  mis- 
.takes  and  common  errors  committed,  those  are 
not  to  be  justified  upon  a  question  of  right ;  and 
If  they  be,  are  no  kmger  mistakes,  Imt  wilful 
.crimes.  And  therefore,  in  all  times  such  mis- 
takes, both  in  making  of  laws  and  matters  of 
fact,'havebeen  passed  by  and  pardoned  by  the 
charter  of  confirmation,  *  etiam  si  abuaifuerint. 
'And  in  the  multitudes  of  Quo  Warrantos  that 
have  been  brought,  most  ended  by  submission 
hefoise  pleader.  JEfut  wb^re  it  shaU  be  insisted 
.upon  in  point  of  right,  thouffh  in  a  smaller 
pomt  of  oppression,  upon  such  grounds  as  may 
equally  intitla  them  to  .commit  the  greatest 

Sipressions,  *  magis  et  minus,'  do  not  affect 
e  case  in  point  of  the  right  or  forfeiture ;  but 
jihe  question  is,  whether  they  have  broken  their 
.trust:  And  if  so  adjudged  ioifeitnre  is  a  neces- 
sary consequenbe. 

1  3.  The  third  reason  BIr.  Recorder  msisted 
.Upon  is  19  H.  7.  cap.  7.  That  theie^liad  been 
.^  ncfd  of  that  law,  if  corporations  by-laws 
•  -^oidd  be  pause  of  seizure. 

h  lanaifer,  t)iat  statute  cstends  not  to  the 
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by-laws  oftalies  and  beffaagiis  inctaporaied  ^ 
but  to  guilds  and  special  fraternities. 

9.  It  extends  to  good  bv-laws  as  w^  as  bad 
for  greatercaution,  that  mey  put  no  new  by- 
laws in  ure  till  idlowed ;  but  the  aUowaaee 
makes  them  neither  better  nor  worse,  only 
shelters  for  the  40/.  penalty,  as  in  the  Taykvs 
of  Ipswich's  case^  e.  11.  b.  f.  54^  Se  that  the 
by-laws  are  but  of  the  same  foree  they  were  be- 
forethat  statnte,  ^c^  If  they  are  good  laws,  they 
may  be  executed  without  allowance;  and  I 
have  brfore  shewn,  that  the  addition  of  another 
penal^  dodi  not  dispense  with  the  penalty  npoa 
breach  of  the  condition  given  by  the  commsa 
law.  The  other  crime  of  oppressioD  they  are 
charged  with,  is,  that  they  did  exact  amf  kvyf 
to  tteir  own  use,  the  several  sums,  and  othen, 
amoanting  to  5,O0O/.  per  ann.  in  imptcaaon  of 
the  kind's  subjects,  and  raising  the  prices  ia 
the  marlcets  for  their  own  private  lucre. 

Secondlv,  In  their  rqomder,  taking  by  pro- 
testation tney  are  not  of  that  value,  the  mayor, 
citizens,  and  commonalty  acknowled^  the 
exacting  and  receiTing  the  monies  to  thar  owa 
private  use,  but  say  not  of  what  ralue  tb^  are; 
but  be  they  of  what  value  they  will,  attempt  a 
justification.  It  must  be  adnutted,  that  if  the 
justification  be  insufficient,  the  comt  cannot 
otherwise  ^ud^  of  the  crime  than  as  it  is  laid 
in  the  replicatum ;  where  it  appears  to  be  as 
great  extortion  and  oppression  of  the  kiog's 
subjects,  and  continued  for  many  years  toge- 
ther, by  colour  of  an  authority  usnrped  by 
them,  as  ever  was  practised  by  any  snhfecu 
upon  their  fellow  sutgects;  which  cannot  bt 
denied  to  be  an  apparent  breach  of  that  trmt 
committed  tothem,  for  the  better  admiaistratioB 
of  the  laws  and  justice  to  the  king's  sobiects. 

The  parts  of  their  justification  are  tbeae : 

(1.)  A  custom,  that  time  out  of  naind,  then 
have  been  public  markets  within  the  ci^. 

(3.)  They  make  title  to  these  public  mariDeH 
by  prescription,  but  claim  not  any  toll  of 
common  right  belonging  to  these  markets. 

So  that  both  upon  the  custom  alledged,  and 
prescription  made,  the  court  cannot  otherwise 
intend  but  they  were  free  markets,  as  in  trufii 
they  were.  Then  they  alledge  a  custom,  that 
time  out  of  mind,  they  used  at  their  charse  ts 
provide  places  where  the  markets  were  neld, 
and  stalls  and  stations,  and  other  accommoda- 
tions for  the  market-people,  and  survej^ors,  sad 
other  officers,  for  the  better  eovemmeat  of  the 
mariKet-people ;  and  did  cleanse,  and  wen 
bound  to  cleanse,  the  market-olacea.  And  fsr 
defraying  of  their  charges  for  ail  the  tune  afore- 
said, they  had  and  used  to  have  *  (fiversibra- 
^tionabilia  Tolneta,  Ratas,  sive  denarionm 
'  summas,'  of  all  persons  coming  to  the  market, 
for  stalls,  stations,  and  othei*  accommodations  fbr 
the  selling  of  their  provisions.  Ahboogb  they 
received  monies  time  out  of  mind,  and  mitil  the 
by-laws,  thev  cannot. tell  what  .these  sansi 
were,  nor  wnat  to  call  them,  whether  tolls, 
rates,  or  sums  of  money*  Tdb  ^ley  opohl  not 
be,  that  ia  admittBd  of  4ul  hands,  hecaiwr  agaiait 
common  right,  and  to  be  paid  upon  atfry 


IMl]    STATfi  ntlALSi  34.CaABLE9»] 

tlie  msrket,  whether  uMy  or  not.  They  do  not 
intitle  themselves  so  much  as  to  picqaige  or 
stallage ;  for  they  make  no  title  to  the  land 
where  the  markets  have  been,  or  are  held. 
And  we  all  know,  ^lat  before  the  act  of  parlia- 
ment provided  at  the  public  charge  fit  places, 
and  settled  them  upon  a  public  trust  tor 
maiket-people,  what  provision  wa&  made  of 
places  by  the  city,  viz.  in  the  public  streets, 
where  there  ever  was  a  free  market  for  provi- 
sions^ as'  would  have  been  made  evident,  had 
the  city  tendered  a  sufficient  issue.  Besides, 
the  sums  charged  in  the  replication  can  neither 
he  of  piceajg^e  or  stalWe ;  but  laid  upon  goods 
brougiit  within  the  mancet,  whether  the  vender 
made  use  of  any  stall,  or  breaking  of  the 
ground,  or  no.  Neither  is  it  averred  in  tiiis 
plea,  or  by  any  words  of  reference  can  it  be 
mferred,  that  the  sums  in  the  replication  are 
the  same  with  those  they  claim  ;  they  claim 
only  bv  custom  *  rationabilia  Tolneta,  Rata, 
*  sive  aenarior'.  Summas.' 

(S.)  Mr.  Recorder  would  justify  this  plea, 
that  such  a  general  claim,  with  an  averment 
that  they  are  reasonable,  is  a  sufficient  justifica- 
tion of  particular  charges,  whidi  are  against 
common  ritfht ;  and  insisted  upon  the  claim  of 
the  city  of  liondon  of  the  water- bailifTs  office, 
with  the  fees  thereto  belonging ;  and  the  case 
of  Maidenhead  in  Palmer's  Reports,  of  the 
market,  with  the  toU  thereto  belons^ing.  These 
precedents  answer  themselves,  there  was  no 
particular  charge  for  the  toll  or  fees,  but  what 
IS  charged  particularly  is  answered ;  besides, 
the  toll  and  fees  are  claimed  of  common  right, 
as  belonging  to  the  market  and  office.  In 
Maidenl^d's  case,  the  judges  agreed,  that  toll 
according  to  common  right  might  be  granted 
b^  general  words;  but  toil  against  common 
nght  oohld  not,  nor  be  prescribed  for  but  in 
certainty.  In  that  case  reported  by  my  lord 
Hales,  Franchise  pi.  11.  the  difference  is  ex- 
pressly taken  ;  and  the  authorities  cited  of  9  H. 
^.  45.  11  H.  6.  14.  Fit  Avowry  126.  That 
demands  against  common  right  ought  to  be 
prescribed  lor  in  certainty;  and  the  authorities 
produced  by  Mr.  Recorder  in  the  lord  Cobham's 
case,  1  Len.  318.  Hickman's  case,  2  Roll. 
Abridg.  125.  and  Roll.  2.  Abndg.  265.  The 
case  of  Dublin  for  Keya^e  or  Cranage,  so  the 
case  of  Hill  and  Hawks,  and  the  beO-inan  of 
Litchftdd,  prove  it.  No  man  questions  but 
cities  and  boroughs,  upon  good  consideration, 
may  prescribe  for  sums  of  money  t^piinst  com- 
mon lijght ;  and  may  prescribe  for  an  apt  re- 
medy lor  recovery  of  such  sums ;  but  all  the 
authorities  prote  it  must  be  prescribed  for  in 
c^ftaioty,  that  the  coort  may  judge  of  the  rea- 
■onableliess  of  it.  And  whoever  claims  against 
oommiHi  right,  must  make  out  his  demand, 
both*  in  certainty,  and  that  it  ib  reasonable ;  it 
is  otherwise,  where  according  to  common  right, 
as  in  fines  for  cony-hold  estates,  it  is  incumbent 
cm  the  tenant  to  snew  if  unreasonable.  Besides, 
this  custom  is  void,  because  thev  do  not  intitle 
IhemsehrcsB  to  wj  reoKdy  for  these  uncertain 
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(4.)  The  next  part  of  the  justification  is,  that 
time  out  of  mind,  within  the  city  there  bath 
been  a  common  council ;  the  imperfection 
whereof  I  have  already  observed. 

(5.)  Tbay  set  forth  a  custom  for  this  com* 
mon  counal  to  make  laws  for  the  better  go« 
vemment  of  the  markets,  and  appointing  con- 
venient places  and  times  for  the  markets.  '  £t 
'  ex  Assessione  et  in  oertitudinera  reductione* 
of  reasonable  tolls,  rates,  or  sums  of  money 
to  be  paid  by  persons  coming  to  the  market, 

<  pro  Stallis,  Ht^tionibus,  et  aliis  Accommoda- 
'  tionibus ;'  so  as  these  laws  be  profitable  to 
the  king  and  his  people,  and  not  contrary  to  tlie 
laws  of  the  land.  For  the  first  pai-t  of  the^ 
special  custom,  for  the  better  government  of 
the  markets,  and  appointing  convenient  places 
and  times,  it  needed  not ;  for  it  is  incident  of 
common  right  to  every  lord  of  a  market,  and 
the  grantee  of  every  market,  without  special 
clauses,  hath  the  same  power  and  trust.  And 
yet  it  is  ushered  in  with  great  solemnity,  a. 
confirmation  by  Magna  Cbarta,  a  charter  ia 
p^ament,  1  £d.  3.  &  7  R.  2.  to  make  good  a 
custom,  which  is  but  the  common  law.  Uh* 
less  they  set  up  this  custom  to  divert  them- 
selves, who  have  pleaded  themselves  lords  of 
the  markets,  and  so  to  fix  it  in  others  who  are 
no  lords  of  the  markets ;  and  thence  to  infer, 
that  the  custom  having  intrusted  others  than 
the  mayor,  citizens,  and  commonaltv,  with 
the  government  of  the  market,  they  tne  lords 
of  the.  market  ought  not  to  suffer  for  the  mis- 
government  of  those  other  members.  The 
second  part  of  the  custom  is  insensible.  To 
make  laws  and  orders   '  ex  Assessione  et  in 

<  certitudinem  reductione'  of  reasonable  tolls, 
rates,  or  sums  of  money,  to  be  paid  by  all  per- 
sons coming  to  the  maikets,  for  stalls,  stations, 
and  all  other  accommodations*  What  is  meant 
by  <  Assessione'  withont  an  Anj^^Uce,  I  cannot 
imagine :  it  is  no  law  term  ;  in  its  proper  sig- 
nification, it  signifieth  sitting  together ;  whence 
our  sessions  quarterly,  and  sessions  of  parlia- 
ment have  their  name.  The  general  rates  set 
by  the  parliament  upon  the  several  counties 
are  sometimes  called  assessments,  and  those 
entrusted  wiUi  equally  dividin]^  the  rates  in  the 
several  parcels  upon  the  inhabitants,  are  called 
assessors.  In  wliich  of  these  senses,  or  what 
sense  the  city's  counsel  apply  this  word,  I  can- 
not resolve ;  for  Mr.  Recorder  did  not  resolve 
it.  It  seems  by  the  subsequent  words  to  be 
explained  '  in  certitudmem  ponere/  and .  tq 
have  some  resemblance  to  the  parochial  as-* 
sessments,  where  the  duty  before  is  imposed 
by  law,  but  the  ascertainmg  of  every  man's 
proportion  is  done  by  the  assessors :  and  this 
Mr.  Recorder  inclined  to*  in  his  endeavours  to 
support  the  custom,  generallvfor  reasonable 
rates.  And  in  this  sense  too  the  city  seems  to 
understand  it,  by  waving  of  the  assessment  in 
the  rebutter.  In  our  surrejoinder  we  traverse 
the  prescription  of  taking  of  the  rates  mentioned 
to  be  by  the  by-law  assessed,  apd  reduced  into 
certainty ;  which  issue  they  waive,  and  inaisf 
only  upon  their  prescription  iftn^raU}^  I^Mi;^* 
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Now,  if  taken  in  this  sense,  the  daase  is 
wholly  insenstUe  and  fmcertain,  becaose  the 
tolls,  rateS)  or  sums  of  money  to  be  paid,  are 
not  referred  to  any  fontier  hiw  that  imposed 
them ;  Ihey  do  not  so  much  as  refer  to  the 
prescription,  and  the  sums  claimed  thereby ; 
bat  the  clause  is  independent  and  absolute  of 
itself.  Neither  can  the  court  now  intend  it  to 
refer  to  those  sums  claimed,  because  we  wonld 
hare  so  intended  it ;  and  therefore  took  an  apt 
traverse ;  but  the  city  waived  it  in  their  re- 
butter; and  they  do  lie  under  this  dilemma, 
that  either  it  must  be  so  intended,  and  then 
being  traversed  and  waived  by  them,  the  issue 
must  be  taken  against  them  ;  or  it  cannot  be  so 
intended,  and  then  the  custom  is  incertain  and 
insensible.  And  it  cannot  be  intended  by  the 
court  for  levying  of  money  by  a  new  imposition 
fyir  the  private  advantage  of  the  city ;  that  (as 
I  have  shewn)  would  be  against  law,  and  is 
contrary  to  the  prescription  they  have  made, 
^d  would  vitiate  their  plea,  by  claiming  the 
thing  by  prescription,  and  by  a  new  law. 

6.  Tney  set  forth  a  by-law,  which  imports  a 
new  imposition  throughout,  of  several  sums  to 
be  paid  to  the  nuiyor,  citizens,  and  common- 
alty ;  and  they  provide  a  new  remedy,  that 
the  refuser  should  be  removed  6ut  of  the 
market.  They  aver,  indeed,  the  sums  are 
reasonable ;  but  set  out  no  tact  upon  which  the 
court  may  any  ways  judge  they  are  so ;  which 
are  incumbent  upon  him  that  will  claim  any 
thing  against  the  common  right.  They  io 
not  so  much  as  aver,  that  the  mayor,  citizens, 
and  commonalty  laid  out  one  penny  out  of 
their  revenue,  for  providing^e  markets  and 
stalls,  or  what  other  stations  or  accommoda- 
tions they  iumished  the  market  people  with, 
so  as  to  give  the  least  support  to  this  extraordi- 
naiy  by-law. 

And  this  averment  was  industriously  left  out, 
lest  issue  mi^ht  be  taken  upon  it ;  and  suffid- 
ently  proved,  that  both  the  places,  stalls,  and 
ffonveniencies,  were  provided  for  out  of  the 
oublic  monies  grantea  by  parliament,  in  trust 
lor  all  the  kmg's  subjects*  coming  to  the 
marked,  as  we  have  set  out  in  our  surrejoinder. 
Then  it  would  have  evidently  appeared,  that 
llus  by-law  was  not  only  in  bre^h  of  the 
pommon  law  trust  reposea  in  them  for  good 
govemmcbt ;  but  in  breach  of  tiiat  trust  re- 
posed in  them  by  act  of  parliament.  For  dl 
Qiekinff's  sulqects,  and  these  public  monies 
ceoeived  and  laid  out  upon  that  trust,  are  made 
l}ie  consideration  to  ground  the  subjects  oppres- 
sions upon  by  this  by-law.  Though  they  laid 
but  not  one  penny,  as  appears  to  the  court,  yet 
Ihey  acknowledge  to  have  received  all  the 

goney  to  their  own  use;  and  their  justification 
iling,  it  must  be  intended,  they  did  it  in  such 
QMUner  as  is  set  out  in  tiiejeplication,  wliich 
Chargeth  the  highest  oppression  that  can  be 
|M>6siDly  committed  by  subjects  .upon  subjects, 
tnd  ii  destructive  of  common  justice  and  good 
Ifovemment.  It  is  likewise  as  gr^t  an  usur- 
nation  upon  the  crown,  to  lay  taxes  upon  the 
viog'a  sul^ects  widioat  his  authority^  and 
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openhr  and  avowedly  to  jusdly  it    How  nradi 
superior  thu  offence  is  to  those,  whefeupoa 
instances  of  seisure  have  been  f^^9  ^  le«re  to 
the  observation  of  the  oonrt.    Their  reply,  that 
the  toU  only  can  be  forfeited,  or  at  most  die 
markets,  can  weish  little.    That  the  markets 
cannot  be  forfeited,  Mr.  Recorder  admite  ura 
the  authority  of  the  case  of  Maidenbetyd,  mat 
toll  is  not  incident  to  a  market.    This  imposi- 
tion is  wholly  foreign  to  the  markets,  whidi 
must  be  intended  free-markets,  wherm  aB  the 
king's  subjects  have  right  to  sell  and  buy,  dis- 
charged of  toll,  which  shall  be  intended  to  Iwvt 
its  commencement  by  erection,  not  by  grant 
to  any  person,  which  the  kinr  may  do  m  eases 
of  fkirs  and  markets.    Or  if  £ey  he  granted  ts 
any  person^  if  without  tolls,  such  graiitB  atv 
upon  trust,  for  benefit  of  the  king's  aul^ecfs  to 
buy  and  sell  in ;   and  the  grantee  entrosted 
vrith  die  rule  and  good  government  thereof,  ftr 
the  benefit  of  others.    Besides,  the  aeiauig  sf 
the  markets  is  no  punishment  of  the  corpora- 
tion, but  of  all  the  king's  subjects,  who  are  As 
persons  oppressed,  and  whose  rights  are  invad- 
ed by  this  imposition.    The  oppression  is  by 
the  corporation,    and  by  an  autbori^   th^ 
claim  over  the  king's  subjects,  to  lay  an  im- 
position upon  their  goods,  and  to  levy  it  hj 
force ;  which  is  an  abuse  of  the  power  the  ImH 
hath  entrusted  them  with,  and  a  misafler  of  tha 
tranchise  to  oppression.    To  forfeit  Aie  suinl 
exacted  and  levied  is  idle,  and  no  punisbmeot; 
for  they  never  had  right  to  them,  nnd  so  no 
right  can  be  forfeited.     In  the  case  of  Hoiden- 
head,  where  a  reasonable  toll  was  granted,  they 
had  a  right  to  toll,  which  may  be  forfeited  faf 
abuser,   in  taking  an  unreasonable  toD,   bvl 
where  there  is  no  right  to  take  any  thin^,  ^lers 
Lb  no  riglit  to  be  forfeited,  but  that  n|ffat  by 
colour  Whereof  the  extortion  or  oppression  is 
committed.    If  an  ofiicer,  by  coloor  of  his 
office,  oppress,  the  office  is  forfeited,  or  the 
officer  may  be  fined  ;  the  cases  were  cited  by 
Mr.  Solicitor.    The  levying  of  two  shiUings 
for  the  penalty  of  breaking  the  assize,  fbrfiei&ed 
the   view   of   frankpledge.      Usins'   of  fidx 
weights  and  measures  foneited  the  mnchise  sf 
Evesham.     And  generally,   whatever  is  an 
apparent  breach  of  good  government,  vhere- 
with  every  franchise  is  intrusted,  wiH,  in  poinl 
of  right  between  the  king  and  the  fraochiae, 
amount  to  a  forfeiture ;  because  it  is  a  branch 
of  public  trust  reposed  in  them  by  law.     [R. 
Quo  Warranto  l.J 

2.  I  shall  conclude  with  the  last  bmnch  of 
their  crimes  laid  to  their  charge : 

For  invading  the  king's  prerogntiTie, 
publicly  libelling  of  him,  and  his  public 
to  the  people. 

The  replication  chai^eth  the  sevemi  fhcH 
thus: 

1.  That  the  mayor,  citizens,  and  comnidn* 
alty,  in  common  council  asstinhled»  naalid- 
ously,  advisedlv,  and  seditiously,  ani  indiual 
any  lawful  autuority,  took  upon  iSbtm  to 
sure  the  king,  and  the  promgatian  of 
meot  made  by  the  king. 
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9.>  That  they  gave  their  sufllm^,  and  or- 
dered a  Fetitioo  sfiould  be  presented  to  the  king, 
19  the  name  of  the  mavor,  alderrnen,  and 
tt>ininonalty,  containing  tne  scandalous  matter 
aUedged. 

3.  That  thev  maliciously,  advisedly,  and 
aeditioaSly,  and  to  the  intent  the  said  Petition 
should  be  dispersed  and  made  public,  to  per- 
suade them,  tnat  the  king  by  tne  prorogation 
bad  obstructed  the  public  justice  of  the  king- 
dom, and  to  stir  them  up  to  a  dislike  of  the 
king's  person  and  government,  and  to  disturb 
Ihe  pneace  of  the  kmffdom ;  did  order  the  said 
Petition  (containing  the  said  scandabus  matter) 
to  be  mrinted. 

4.  They  afVen^ards  maliciously,  adrisedly, 
9Xk4  seditiously,  and  to  the  intent  that  the  Peti- 
tion should  be  dispersed  and  published  among 
the  king's  subjects,  to  aliene  and  withdraw 
their  amotions  from  the  king  and  his  govern- 
ment, did  print,  and  cause  to  be  printed  and 
published  the  said  Petition,  in  contempt  and 
scandal  of  the  king  and  his  government,  and 
to  the  promoting  and  exciting  of  sedition  and 
disturbance  of  the  peace  within  this  kingdom. 

The  crimes  at  common  law,  were  contra 
Pacem^  and  punishable  by  fine  and  imprison- 
ment in  particular  subjects  ;  where  committed 
by  persons  in  public  office,  or  intrusted  with 
government  and  preservation  of  the  peace,  they 
are  of  a  deeper  dye.  In  the  title  of  the  statute, 
13  Car.  2  cap.  1,  for  preservation  of  the  kinsr's 
]»erson  and  government,  they  are  called  sedi- 
tious, practices  and  attempts  ;  for  prevention 
whereof  that  law  provides, '  That  if  any  person 
'  or  persons  shall  maliciously  and  advisedly, 

*  (by  writing  or  printing)  express,  publish,  or 

*  declare  any  words,  sentence,  or  thing,  to  in- 

*  cite  or  stir  up  the  people  to  hatred  or  dislike 

*  of  the  person  of  his  majesty,  or  the  establish- 

*  ed  goyeruraent ;  such  person  is  made  incapa- 

*  ble  of  any  office  or  place  of  trust,  and  to  be 

*  farther  punished,  according  to  the  common 

*  law  and  statutes  in  such  cases.' 

Thb  law  takes  notice,  they  were  crimes  at 
common  law,  and  punishable  as  seditious  prac- 
tices. Siir  James  Bagg's  case  allows  conspira- 
cies and  ignominious  crimes  to  be  causes  of 
disfranchisement;  much  more  a  conspiracy  ol' 
aU  the  members,  to  libel  the  government,  and 
alienate  the  affections  of  the  people  from  their 
prince. 

Now,  what  answer  do  they  give  to  these 
charges  in  either  r^oindor  ? 

To  the  first  and  last  they  give  none  at  all  ; 
they  shew  no  authority  for  them  in  common 
council  to  debate,  deliberate  upon,  and  to  deter- 
mine of  prorogations  of  pariiamcnts  by  the 
JuBgorthe  oonsec^uences  thereof,  whicn  are 

*  inter  ardua  Regni,'  and  not  to  be  treated  of 
but  by  the  king's  writ :  They  are  not  of  the 
king's  and  kingdom's  common  council,  but  in- 
trusted to  advise;  in  affairs  of  the  city,  and  *  ne 

*  sutor  ultra  crepidam.'  They  are  charged  to 
have  done  this  advisedl v,  sedUiously^jind  with- 
4>atany  authority  i  andiiiscbargeoprecedent 
to  thePetitiox}. 


To  the  fourth,  flnr  printing  and  pnbKshmg  of 
it,  to  the  intent  that  it  shoukl  be  disperseA 
amongst  the  kind's  subjects,  to  aliene  and  with- 
draw their  affections  from  the  king,  laid  to  be 
IS  Jan.  32  Car.  9.  they  say  it  was  printed  by 
Samuel  Roycroft,  by  the  mayor's  appointment  y 
<  duae  quidem  Petitio  et  Impressio  sunt  eaden^ 

*  Petitio,  Impressio,  et  Publicatio,'  in  the  re- 
plication mentioned  ;  And  traverse,  *  Absque 
'  hoc  quod  aliqua  Petitio  concern'  Prorogationem 

*  pned'  fact',  ordinat',  publicat',  sic  impress,  fuit 

*  ahter,  vel  alio  modo  quam  ;'  but  do  not  add 

*  vel  alio  tempore.'  In  which  respect  this  plea 
is  stronger  than  the  former,  to  involve  the  city 
m  the  guilt 

Then  they  own,  the  Petition  was  voted  and 
ordered  to  be  preferred  and  printed  nem'  can,^  to 
be  sure  to  leave  not  one.  citizen  out  of  the  guilt ; 
but  they  do  aver,  the  printing  was  to  unde- 
ceive their  fellow  citizens,  whereas  the  charge 
is,  diat  it  was  to  deceive  them.  The  whole 
plea  amounts  but  to  the  general  issue,  admitting 
the  Petition  itself  were  justifiable,  and  the  mak- 
ing of  the  Petition  lawful.  Many  things  in 
themselves  are  lawful,  yet  if  done  with  an  evil 
intent,  and  for  an  evil  purpose,  become  unlaw- 
ful and  criminal,  and  upon  Not  Guiltv,  proof 
must  be  ipade  of  the  evil  mtent ;  where  the 
thing  itself  is  lawful,  there  needs  no  other 
proof.  To  lie  under  an  hedge  on  Shuter's-hill  is 
lawful ;  but  to  lie  there  in  wait  to  kill  or  rob  a 
man,  is  unlawful,  and  imports  scandal.  To 
lay  wool  near  the  sea-side  is  lawful ;  but  lay* 
ing  it  there  with  an  intent  to  export  it,  is  ori- 
nunal,  and  forfeits  the  wool.  And  it  is  not 
good  in  pleading  to  answer  such  intent  with 
contrary  averments;  but  where  the  intent  is 
substance,  it  must  be  traversed  or  denied  spe- 
cially, otherwise  the  plec  amounts  to  but  the 
generar  issue.  This  manner  of  defence,  or 
shadow  of  justification,  proves  one  especial  in* 
g^redient  of  the  chai^ ;  that  it  was  done  /uT- 
visate.  The  city  say,  it  was  done  upon  weighty 
considerations,  and  many  occurrences  delibe- 
rated upon,  and  relate  to  them,  all  upon  record, 
that  the  court  may  judge,  whether  they  had 
not  good  reason  for  what  they  did.  And  if  they 
could  judge,  that  their  whole  history  taken  tOr 
gether  are  no  sufficient  considerations  for  any 
subjects  to  agree  or  order  any  petition  to  be  pre- 
ferred and  printed,  to  stir  up  the  subjects  to  a 
dislike  of  the  king's  ^person  and  government, 
which  is  charged  upon  them,  not  answered '; 
the  court  must  adiuoge  the  fact  to  be  done  ma- 
hciously,  and  seditiously.  But  the  words  of 
the  petition  are  in  themselves  scandalous  to  the 
king  and  government.  Petitioning  is  lawful, 
and  the  city  of  London  have  oflen  petitioned 
the  king  with  good  acceptation,  and  observed  a 
good  decorum  oecoming  subjects,  both  in  the 
matter  and  manner  of  their  petition^:  they 
used  not  to  advise  or  meddle  in  matters  of  state, 
but  when  sent  for  to  advise,  they  confined 
themselves  to  the  affairs  of  the  city.  They 
never  before,  as  I  have  met  with,  charged  the 
king's  acts  of  state  as  interruptions  of  the 
prosecoticuL  of  puhUe  justice,    [Itnkn^  t^ 
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The  words  of  the  Petition  Jire,  *  Your  peti- 
^'tioners  M^ere  extremely  surprised  at  the  late 
^'prorogation,  whereby  the  prosecution  of  the 

*  public  justice  of  the  Kingdom,  and  the  making 

*  the  provisions  necessary  for  the  preservation 
/  of  your  majesty,  and  your  protestant  subjects, 

*  hath  received  an  interruption.'  To  delay,  in- 
tennipt,  or  deny  justice,  spoken  of  any  person 
intrusted  with  the  administration  of  justice,  and 
spoken  of  him  in  point  of  his  trust,  always 
imports  scandal ;  In  the  case  of  the  common 
Magistrates,  they  do  necessarily  import  breach 
4»f  dutyi  neither  in  common  parlance  amongst 
tiie  vulgar,  nor  any  history  or  author,  that  I 
liave  met  with,  were  they  ever  used  in  any 
lense  of  credit  or  reputation  to  the  person  of 
whom  Ihe^  were  spoken  or  published.  Inter- 
Iruntion  of  justice  is  a  greater  imputation  tlian 
delay  barely,  because  the  one  may  be  a  mere 
orjission,  but  interruption  imports  some  ad, 
'whereby  justice  is  stopped ;  but  both  are  tem- 
porary denials  of  justice,  as  denial  is  an  ab- 
ftolute  stop  of  justice.  *  Nulli  negabimus  aut 

.  *  differemus  Justitiam,'  are  not  only  words,  but 
tho  dutjr  of  every  king.  To  say  or  publish  of 
or  to  a  king,  b  the  point  of  the  exercise  of  his 
kingly  office,  and  a  point  of  as  high  trust  as 
any  is,  that  of  the  prorop^ation  of  parliaments, 
that  he  kath  intermiptod  the  prosecution  of  the 
public  justice  of  the  kingdom,  import^  the 
greatest  scandal  imaginable :  For  it  was  more 
of  the  king's  duty  than  of  either  Houses  of 
Parli^ent,  to  promote  the  prosecution  of  pnb- 
)ic  justice,  especially  in  tlie  cases  set  forth, 
ipvhich  so  nearly  concerned  his  person ;  and 
tberelbre  the  charging  of  the  king  with  the 
interruption  of  Uiat  justice,  is  of  greater  impu- 
tation to  the  king ;  and  the  more  instances  they 
give,  it  is  an  aggravation  of  their  criftie,  by 
chargbg  the  king  with  interrupting  the  public 
justice  in  all  these  instances.  And  there  is  as 
much  venom  concealed  in  as  few- words,  as  ever 
J  met  with .  Tacitus  did  never  outdo  the  ponner 
of  that  Petition,  whereby  all  the  principal  at- 
tributes the  law  makes  necessary  for  princes, 
are  impeached  at  once,  boUi  tne  judgment, 
inercy  and  widom  of  the  king.  The  interrup- 
tion of  the  public  justice  reflects  upon  his  jus- 
tice in  an  hi^h  manner.  The  interruption  of 
the  means  of  his  own  preservation,  besides  his 
jjQstice,  reflects  upon  his  wisdom ;  that  the  king 
ahould  not  take  care  thereof,  or  did  not  foresee 
the  danger  he  put  himself  into,  by  the  proro- 
gation. The  interruption  of  die  means  for  the 
preservation  of  his  Protestant  subjects,  im- 
peacheth  his  mercy  too^  and  chargeth  the  king 
with  cruelty  to  his  subjects,  in  taking  no  bet- 
ter care  for  their  pi-eservation,  when  under 
8uch  imminent  dangers ;  vnih  a  secret  insi- 
nuation, that  as  he  had  stopped  justice  against 
liis  popish  subjects,  so  he  was  regardless  of  the 
preservation  of  his  Protestant  subjects.  What 
ereater  maliee  could  be  inclosed  in  a  nnt-siiell  'f 
if  words  were  dubious,  and  of  a  doubU  signifi- 
t^atioD,  and  might  be  taktn  in  «  good  sense  as 


Well  as  bad,  they  ought  not  to  be  pnbliBlied  'Irj 
subjects  of  their  prince  ;  and  when  c^ai^ged  t» 
be  spoken  or  published  in  the  worst  sense,  to 
withdraw  the  subjects  affections  from  t&or 
prince,  the  4»urt  cannot  intend  tbem  spoken  in 
any  other  sens^;  that  roust  appear  upon  tfas 
evidence,  which  cannot  be  in  this  case,  because 
they  have  not  pleaded  the  general  issoe,  nor 
traversed  that  point  But  here  the  words  caa 
bear  no  other  sense,  but  a  direct  scandal  to  ^ 
king  and  his  government,  in  the  point  of  pro- 
rogation of  parliaments.  That  the  cit^  ao  un- 
derstood them,  is  evident  by  the  Petidoo,  ia 
that  very  clause,  where  they  say,  they  were 
extremely  surprised  at  the  late  prorogatiMi. 
Why  should  they  be  surprised  ?  If  the  king 
had  done  nothing  thereby,  but  what  was  just 
and  ^nood  for  his  people,  they  had  oReii^  tasted 
of  his  firoodness,  and  could  not  be  aurpriaed  at 
that.  It  must  then  be  some  very  ill  thing  in 
the  prorogation,  that  so  extremdy  surprised 
them,  and  filled  them  with  such  terrors,  is 
throughout  the  Petition  they  expreaa.  And 
they  discover  their  minds  plainly,  that  the  ef- 
fects of  the  prorogation  were  Uie  causes  ^ 
their  snrprisar,  viz.  The  interruptioo  ci  the 

Srosecution  of  the  public  justice  of  the  kmg- 
om,  and  of  msdcing  the  neoessaty  provisions 
for  the  preservation  of  the  king  and  his  pi«iei- 
tant  subjects';  and  in  the  next  paragraph  they 
explain  themselves  further,  and  call  that  a 
delay,  which  before  they  called  an  interroptiaa ; 
tiiat  they  wefe  even  impaiieni  of  the  le*A 
delay,  of  the  long-hoped  fbr  security,  whilst 
they  see  the  kin^s  life  invailed,  and  die  tnie 
religion  undermmed,  and  their  families  snd 
innocent  posterity  likely  to  be  salgected  to 
blood,  confusion,  and  ruin.  The  panic  iesr, 
and  dismal  consequences,  are  charged  npoo 
the  prorogation.  And  to  what  other  purpose 
do  tney  publish  this  severe  sentence  upon  fte 
prorogation,  with  their  dismal  fears,  hot  to  sf- 
frighten  the  king's  subjects,  and  b^pet  the  hke 
tears  in  them  r  The  natural  consequence 
whereof  is,  to  withdraw  their  affecdons :  *  Or- 
*  derunt  quem  raetnerunt  PopuK.' 

Mr.  Recorder,  though  he  could  not  prodace 
one  authority,  Uiat  to  interrupt  public  justice, 
was  ever  used  in  a  good  or  jusofiable  sense; 
yet  endeavours  to  evade  the  scandal  of  As 
words  by  proper  answers. 

That  these  words  are  not  spoken  of  tin!  kinff, 
but  of  the  prorogation,  as  Cons>eqneisoes  of  it. 
Is  not  this  quibbhng?  The  proroeatlon  ia  only 
the  king's  act  of  proroguing  the  l^fa  eomt  of 
parliament.  And  tb  chai^  the  acts  ^  a  king, 
or  other  subordinate  magistrate  in  ex^ecation  oif 
his  office,  with  injustice,  foUy,  or  ihattiity,  is 
the  same  thing  as  to  ohaige  tne  pefsona  tiMin- 
selres. 

No,  saith  Mr.  Recorder,  nsieas  ;tfie  actioa 
had  been  charged  to  have  been  done  with  soch 
'int^tion-;  but  they  do  no^  charge  the  Icii^  r 
And  that  it  is  so  ^exphunedinaiMterAartQf 
thePetifioB,  bysayhig,  <  Butthlit  wttOi  siqK 
'  ports  them  against  despair,  isihe  hdpftothejf 
<  derive  irom  your  miyesty'a  goofaeM^tfast 
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*  your  intention  was,  by  tbis  prorogatioii,  to 

*  mak^  way  for  your  better  ooncarrence  with 

*  the  counsel  ofyou/parUament'  Eiil  inteo- 
tioQ  may  make  an  act,  otbef  wise  good,  to  be 
bad  and  a^^ainst  law,  by  intendment  of  law^  the 
intention  IS  erU,  and  the  person  answerable  for 
all  the  consequences  thereof.  If  a  man  throw 
a  great  stone  over  the  v»  all,  and  a  person  is 
lulled,  the  law  adjudgeth  it  murder :  He  can- 
not justify  it  by  averring  he  had  another  in- 
tention. So  in  the  matter  of  scandal,  if  an  un- 
lawful act  or  crime,  which  purports  scandal,  be 
charged  upon  a  person,  it  is  no  justification,  or 
excuse,  to  a^er  he  did  not  charge  the  person, 
nor  his  acts,  with  ddiug  it  with  an  evil  mtent ; 
but  as  the  law  supplies  malice  in  the  criminal, 
where  the  act  is  i^mawful,  so  it  intends  malice 
in  the  libeUer,  in  a  matter  which  in  itself  im- 
jM>rts  scandal.  Several  cases  may  be  put  to 
this  purpose.  [RolL  Ab.  71.]    To  cbaigethe 

.  wife  with  poisoning  her  husband,  is  actf<mable, 
though  not  alledged  done  voluntarily,  or  with 
an  intent  to  kill ;  the  law  intends  it.  In  this 
case,  they  charge  that  the  king  by  his  proro- 

fution  interrupted  the  public  justice  of  the 
in^dom,  and  with  the  dismal  consequences, 
which  in  their  judgment  would  follow  there- 
upon, and  publish  tbis  to  affrighten  the  whole 
iungdom ;  and  that  they  were  neai-  despairing 
of  tbeir  safe^,  but  hoped  his  majesty  did  like- 
wise intend  By  the  prorogation  to  make  way 
for  his  better  concurrence  with  tbe  counsel  of 
his  parliament.  A  pretty  compliment  for  so 
infkraous  a  chaive !  And  if  it  import  any  thing, 
it  is  a  further  reflection  upon  the  king,  that  he 
tiad  not  before  concurred  with  the  counsel  of 
his  parliament.  But  to  fix  the  matter  home, 
Mr.  Recorder,  in  the  last  place,  justifies  this 
libel  fr6m  the  truth  of  the  fact,  that  the  public 
justice  of  the  kin^doip,  and  findins^  out  means 
for  preserration  of  the  king  and  bis  subjects, 
had  received  an  interruption  bTthepromga- 
tion.  This  toucheth  to  the  quick,  and  is  more 
than  the  city  have  arerred  in  all  their  plead- 
ings ;  they  nave  nakedly  reuresented  their  se- 
Tend  facts,  precedent  to'the  Petition ;  and  leave 
it  to  the  court  to  judge  whether  there  be  sufficient 
to  justii'y  them,  to  make  and  pubNsb  such  a 
Petition.  But  to  aver  it  to  be  true,  is  to  equal 
the  crime  of  the  Petition,  in  chargmg  the  pro- 
Togaiion  with  the  intermntion  of  the  pubUc 
justice.  But  I  hope,  upon  better  consideration, 
iie  win  change  his  opinion,  and  likewise  upon 
the  inference  he  made,  that  if  true,  it  is  no 
scandal  to  pint  and  publish  it  Co  the  king's  sub- 
jects ;  for  m  both  points  he  is  apparency  mis- 
taken. It  is  admitted  diere  was  a  plot,  and 
such  proceedings  as  are  set  fbrth  against  deKn- 
.  tjuents ;  and  tlmt  the  king  bv  his  proclamation 
nnd  in  his  speech  expressea  ius  sense  of  the 
plot,  and  pressed  the  parliament  to  proceed  to 
trisdof  the  lords  in  the  Tower  committed  for 
the  plot,  and  that  there  are  many  such  bills  de- 
pending in  parliament.  And  it  shall  be  ad- 
mitted, that  upon  the  prorogation  all  these  pro- 
ceedings were  stay^,  and,  if  Mf.  Recorder 
jieaftyjDeoeivedaaiiitamiptiotts  and  tovayio 


is  true.  But  in  this  case,  if  the  city  bad  beett 
of  an  opinion,  that  the  parliament,  upon  thd 
king's  Signification  of  his  pleasure  they  should 
proceed  to  ^e  trial  of  the  lords,  did  n6t  make 
such  haste  to  try  them,  as  the  dty  judgped  was 
necessary  Ibr  ue  preservation  of  their  lives 
and  fortunes  ;  thereupon  the  city  should  have 
petitioned  the  pariiament  to  proceed  to  tbe  hn- 
mediate  trial  of  the  fords  in  tbe  Tower,  and 
thereby  charge  them,  that  they  bad  delayed 
them  tne  public  justice  of  the  kinedom,  by  not 
proceeding  sooner  to  the  trial  of  them,  accord- 
ing to  tibe  king's  desire  ;  Mr.  Recorder  would 
not  have  averred  the  matter  of  delay  of 
justice  to  be  true,  and  tiierefore  no  scandal  to 
tbe  parUament ;  but  he  would  then  have  found 
out  tbe  difference  between  staying  of  suits  and 
proceedings  in  courts  by  the  proper  judges^ 
and  the  delays  and  interruptions  of  common 
justice ;  the  utter  are  unlawful  and  criminal, 
and  against  the  duty  of  the  juries,  but  the 
former  upon  just  grounds  are  lawral,  and  many 
times  in  prosecution  of  common  justice ;  and 
many  times  to  proceed  in  such  cases,  would  be 
great  injustice  either  to  the  criminal  or  the  pub- 
lic, where  the  witnesses  on  either  side  are  not 
r^y,  or  for  some  other  good  cause  the  judges 
put  off  causes  till  another  tune,  or  adjourn  a 
court  before  all  the  causes  be  tried.  No  lawyer 
can  truly  sa|^,  that  by  |mtting  oflT  the  cause, 
the  prosecution  of  justice  hath  been  inter- 
rupted ;  or  will  it  be  any  just  justification  for 
him  for  such  scanda],that  there  went  causes  de- 
pending before  the  adjournment.  The  acts  df 
mferior  magistrates  are  not  to  be  Examined, 
censured,  and  adjudged,  much  less  scanda- 
lized by  those,  that  are  under  their  magis- 
tracy ;  That  would  let  in  confusion,  and  tend 
to  the  overthrow  of  all  government.  To  say 
of  a  justice  of  tbe  peace,  *  You  have  pc^- 
'  verted  justice,'  is  actionable ;  Seignior  lie  la 
Ware  and  Pawlet,  Trin.  ST  El.  More,  409. 

Mich.  l.Car.  1,  €ro.  14.  Sir  John  Ishaoi 
versus  Yorke ;  '  I  have  been  with  nr  Johtk 
» Isham  for.fustice,  but  couW  never  yet  get  any 

*  at  his  hands  but  injustice.' 

Trin.  7  Car.  Cro.  223.  W.  Marsham  vema 
Briggs ;  *  sir  William  Marsham  is  but  an  half- 

*  eareil  justice,  ho  vrill  hear  but  one  side.' 

Mich.  8  £li2.  Rot.  1.  Walsh  was  indicted 
for  scandalising  one  sir  Robert  Catline,  chief 
Justice,  and  this  court,  by  saying,  *  My  loid 

*  chief  jjustice  is  incensed  against  me:  I  caimot 

*  have  justice,  nor  ean  1  be  heard ;  for  it  is 

*  "made  a  court  of  conscience.'  He  was  after- 
wards discharged  upon  the  general  pardon,  8 
Eliz. 

They  may  be  judged  by  superiors,  but  net 
by  inferiora.  Where  tbe  common  law  allowetk 
or  authorizeth  the  staying  of  proceedings  bj 
adfeumment,  or  otherwise ;  to  say  the  act  is 
done  to  delay  or  interrupt  the  punuc  justice  ef 
the  kmgdom,  or  that  tnereby  the  pnbtic  jos^ 
tice  of  the  kingdom  hath  received  interruptien, 
is  not  only  highly  scandalous  but  absoletely  fin- 
true?  for  it  is  aoeordingtothe  rules  ef  ootn* 
'inonfaMiri  iDdtbepitUie  jiuAieeorthelda^iDm^ 
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foA  m%y  be  the  promotiQg  cf  eoouiMm  justice 
pjid  fi>r  the  beneot  of  the  public,  and  ou^fto 
he  so  intended,  when  done  according  to  kw. 
fw  the  reasons  of  sach  acts,  macn  less  the 
fecret  intentions  of  the  judges,  or  of  the  persons 
whom  the  law  hath  entrusted  with  such  powers, 
are  not  to  be  examined,  censured,  or  condemned 
nv  any  snbfects,  by  any  corpora^n  whatsoerer. 
petitions  may  be  rejected  by  either  House  of 
parliament,  and  so  mav  bills  too,  though  they 
have  the  greatest  semblance  of  common  oenefit, 
yet  this  is  no  denial  of  justice,  nor  to  be  scan- 
dalized under  any  such  notion  :  they  may  de- 
fer the  consideration  thereof,  or  enter  upon 
pther  business ;  that  is  no  delay  or  interruptaon 
pf  common  justice. 

The  king  mav  do  the  like ;  he  may  reject 
&e  bills  paissed  by  both  Houses,  or  be  may  ad- 
vise upon  them  by  these  acti,  which  the  law 
allows  to  be  no  mterruption  of  public  justice : 
the  king  may  adjourn  or  prorogue  tbe  court 
of  parliament.     Anciently  those  words  were 
used  and  taken  promiscuously,  though  now 
from  the  diflereut  effect^  they  are  differently 
Qsed.   And  Mr.  Recorder  owns,  that  the  king  is 
by  biw  intrusted  with  this  power,  and  it  is 
happy  for  the  subjects  he  is  so  intrmited,  it 
being  for  their  benefit ;  which  is  a  flat  contra- 
diction  to  his  position,  that  it  is  true,  that  the 
public  justice  ol'the  kingdom  is  interrupted,  or 
hath  received  an  mterruption,  by  the  proro- 
gation :  because  what  is  just  and  lawful,  <  se- 
'  cundum  .le^em  terr«,'  cannot  be  uqjustor 
imlawful,  which  erery  •  interruption  of  public 
justice  is ;  and  if  the  act  be  not  onlaw^li  it  is 
no  delay  or  interruption  of  justice.    And  if  the 
subjects  cannot  examine  into  or  censure  these 
lawifiil  actions  of  their  princes,  but  roost  intend 
ihem  to  be  upon  just  grouiids^  and  for  their  be- 
nefit, and  in  order  to  their  common  saiety  ;  to 
chajve  their  prince's  action^  with  the  interrupt- 
ing (^public  justice,  and  of  die  means  for  his  own 
pnd  his  pe<^le'f  preseiTalion )  and  tonublish  this 
p>  all  his  subjects,  isin  judcpnientoflaw,  a  false, 
scandalous,  and  malicious  libel ;  and  if  not  suf- 
ficiently pbnished,  where  will  it  end  ?  To  puh- 
iish  a  luiel  is  in  09  case  lawful,  be  the  matter 
liever  so  true,  nay,  though  the  party  who  is 
libelled  be  dead ;  and  the  Agrees  of  the  crime, 
where  s^ainst  a  private  person,  and  where 
Against  a  public  peraon,  appear  in  the  case  cited 
^v  Mr.(!)olicitor  in  the  Reports,  fol.  125.     And 
ihat  it  is  against  all  laws  both  of  God  and  man, 
^d  the  mipohieft  there  represented.  In  the  case 
pf  all  common  pieas,  the  offender  shall  be  fined 
land  by  tbe  statute  of  13  Car.  3.  all  natural  per- 
sons arefor  the  future  disabled,  and  incapable 
^^ayxyffice  or  place  of  trust,  wbese  the  libel 
as  agarost  the  king.    But  where  the  matter  k 
tsOse,  and  the  lilyel  published  against  the  king, 
|p  withdraw  bis  ^ple's  affections  IVom  him, 
^nd  that  by  the  joint  counsels  of  a  corporation, 
ihere  can  little  room  for  a  question  remain, 
Jbjpit  th^  have  broken  their  original  trust  for 
ffood^ernroenl,  and  misused  their  liberty  to 
liaenti^iianess.    Haw  criminal  is  it  ibr  private 

^rtgaota  mt  tWiNM  'of»  m4  imfrnm^  and 


pnMicly  to  censure  the  counsels  and  actiav 
of  their  princes,  will  appear  bv  the  esse  of 
Stubs,  Mich.  21  et  22  Ebz.  Rot'3.  where  tiie 
case  was,  that  a  treaty  <^  raarrii^  being  oo 
foot  between  the  queen  and  duke  of  Anjoa,  John 
Stubs  published  a  book  called, '  The  DiscorefT 
'  of  a  gaping  gulph,  wbereinto  Ei^land  is  liltt 
'  to  fall  by  another  French  marriage,*  oootain- 
ing  a  dissuasive  against  the  marriage:  and 
therein  amongst  otlier  things  chaigeth,  ^  That 
'  this  marriage  hath  sia  in  itself,  and  of  itsdf 
*  only,  forbemg  against  the  law  of  God.'  And 
in  another  place,  *  That  it  opens  all  theportiof 
'  foreign  enemies,*  with  several  bad  reflectioiii 
upon  me  duke.    This  bo^  was  delivered  by 
Stubs  to  Hugh  Singleton,  a  stationer,  to  prim, 
who  caused  it  to  be  printed  and  pabtubei 
They  were  both  indicted  for  It  in  this  court,  ud 
the  indictment  laid  to  be,  with  intCBt  to  hinder 
the  lawful  purpose  of  the  queen  and  the  dak  t* 
marry,  and  to  animate  and  stir  up  the  queeo's 
subjects  to  rebellion,  and  to  raise  discord  be- 
tween the  qoeen  and  her  subjects,  and  to  nb- 
vert  the  good  government  of  the  kingvkaL 
Upon  Not  Guilty  pleaded  (fordiey  htdoot 
the  confidence   to  justify)  they  were  foani 
Guilty,  and  judgment  given  for  cutting  offtbdr 
right  nands  upon  the  statute  1  £liz.  cap.  6.  ftr 
libelling  the  queen.   In  this  case  the  censnrsg 
of  the  queen's  lawful  purposes,  in  a  more  |h- 
▼ate  matter  than  the  administration  of  her  re- 
gal office,  by  common  subjects  not  called  to  ad- 
vise, is  a  subversion  of  good  government  widus 
the  kingdom  ;  and  the  pobushing  the  effecto 
and  consequences  thereof  to  be  sinful  and  dtt- 
gerous  to  the  kii^iom,  is  a  libelling  of  tbe 
queen  and  her  government  within  this  statute. 
The  censuring  of  the  exercise  of  the  kiitf'i 
lawful  ptorogatioo,  and  charging  it  wiibtbe 
interruption  of  public  justice,  is  uf  a  more  dao- 
gerous  nature.    Every  natural  person  coarict- 
ed  of  this  offence,  is  by  the  statute  of  13  Car.  I 
disabled  for  any  pubhc  trust ;  tbe  proceedioj^ 
against  tbe  natural  person  could  not  be  fir 
want  of  proof,  it  being  transacted  in  their  couih 
dl.    In  this  process  against  the  whole,  they 
have  confessed  it  with  the  ag^ravatioDs  laid. 
If  the  king  pass  not  a  bill  which  the  city  of 
London  have  a  mind  to,  this  rejection  of  such 
bill  shall  in  print  be  published  to  all  his  sub- 
jects to  be  a  oenial  of  justice.     If  the  Idog  re- 
prieve a  malefiictor,  it  shall  be  a  delay  or  in- 
terruption of  public  justice.  To  pardon  a  niai^ 
fiictor  shall  he  a  denial  of  public  justice  of  tin 
kingdom.    So  that  the  tenure  whereby  the 
city  of  London  bold  their  franchise^  and  all 
their  liberties,  will  be  quite  changiad  and  il- 
.tcred,  without  the  aid  of  act  of  |iarUaoae&t. 
The  city  will  no  longer  h<^d  all  their  liberties 
from  the  crown  *•  quamdia  se  bene  ijessenat,' 
which  was  their  ancient  tenure,  reserved  by 
the  crown  and  the  laws  of  the  land  upon  tbor 
first  erection,  but  will  gain  '  absolatnm  dona* 
«  nium.'    And  the  kin^  shall  exercise  as  ju^ 
prorogative,  but  at  their  good  ffhrnumy  other- 
wise &y  will  blast  him  tb  hispoHj^  aadaSens 
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atl  a  ^es,  tsA  iq^iMt  that  whieh,  ncf^er  hath  heo^ 
practised  or  known ;  which  is  a  great  ea- 
conragement  to  tne.  The  pleadings  heiog  i^eiT 
long,  I  shall  only  repeat  so  much  of  them  as  i- 
uoe,  when  1  come  in  order  to  speak  of  them. 

I.  The  first  thing  proper  to  be  spokento  w 
the  information  itself,  and  therein  i  make  this 
question :  Whether  as  to  that  paxi  thereof,  thai 
chargeth  the  corporation  with  usurpii^  upon' 
themselves  the  being  of  a  corporation,  whethet^ 
that  be  properly  brouffbt  asuinst  the  body  po*' 
litic,  as  this  is,  or  ought  to  nave  been  brought 
against  the  particular  persons  ?    I  do  ^^ree| 
that  as  to  the  other  things  mentioned  in  the  in* 
formation,  the  having  sheriflfs,   justices,  &c» 
the  information  is  properlv  brought  against  thi^ 
corporation  :  and  1  do  also  agree,  that  itmaji^ 
be  good  as  to  those  things,  though  bad  and  in^ 
sufficient  as  to  the  cb^rging  the  corporation^ 
with  usurpation  of  their  being,  without  lawful 
warrant  or  authority.    And,  mat  I  may  coiMI 
singly  to  this  question,  I  do  pot  out  all  the  otfae^ 
franchises  in  the  information,  and  take  only 
what  concerns  this  point ;  and  then  the  inform 
mation,  as  to  this  point,  charged],  that  th# 
mayor,  commonalty,  and  citizens  of  London,^lr|^ 
the  space  of  a  month  last  pa^t,  before  the  in^^ 
mation,  did  use,  and  claim  to  have  and  i^hl 
without  any  warrant  or  regal  concession,  witlft} 
the  city  of  London,  the  Eberty  «a^  franchise 
followmg,  viz.  to  be  a  body  politic,  rcifatto  e$ 
nomine^  by  name  of  mayor  and  commoniUty^ 
and  citiziens,  and  by  that  name  to  plead  anil 
be  impleaded  ;  which  liberty,  privilege,  end 
franohise,  the  same  mayor,  commonalty,  ati4 
citizens,  upon  the  king,  by  the  time  dbre* 
said,  have  and  yet  do  usurp.    This  is  the  snbi> 
stance  of  the  information  as  to  this  point ;  and 
whether  this  infbrmation  thus  brought  as  to  thij» 
matter  be  sufficient  in  the  law,  upon^which  m 
iudgment  can  be  given,  or  ought  to  have  been 
brought  against  particular  persons,  is  the  ques* 
tion.     I  conceive  it  ought  to  haye  been- brought 
against  particular  persons,  and  is  insufficient  ^ 
it  is,  and  &at  no  judgement  can  be  gfiven-upoit 
it,  supposing  the  defendants  had  demorted,  of 
pleaded  nothing  to  it    To  make  oiit  tfaein^ 
sufficiencies^  1  desire  to   consider  what  H 
imports. 

1.  The  very  bringing  the  writ  and  exhibiting 
the  information  against  the  coi'poration,  impor& 
and  admits  the  mayor,  commonalty,  and  citi* 
zenis,  to  be  a  body  politic,  capable  to  be  sued 
aAd  impleaded,  '  respondere  et  responderi  ;* 
Otherwise  there  b  no  defendant,  no  person  u^ 
court,  against  whom  the  suit  is  brought  It  i* 
not  enough,  that  the  person  sued  be  a  persbd 
by  suppoiftion,  or  a  pretended  person,  but  none 
in  reality.  If  a  writ  or  information  b^  brought 
against  a  baron  and  feme,  this  must  admit,  thai 
they  are  baron  and  feme  really  luid  truly,  and 
if  there  be  any  thing  after  in  tne  writ  or  infor^ 
mation,  that  shews,  that  they  are  not  trul  Jr  and 
reaily  baron  and  feme,  but  that  they  do  wrongs 
fully  and  unduly  take  upon  them  to  be  baro^ 
and  feme,  whc^n  in  truth  they  are  not,  thi^^ 
would  be  cDotcanaai  aiuHrepngnaDt^  and  abate 


the  ease.  I  have  nothing  more  to  oflStt-.  I 
have  at  huge  proved,  that  the  corporation  tif 
Ijondon  is  a  great  franchise  and  liberty.  I  have 
proved  that  point  of  forfeiture,  and  their  de- 
meanors towards  the  crown :  they  stand  in  the 
same  level  with  other  cities  and  boroughs, 
which  be  forfeited  and  seized.  I  have  pre- 
sented to  the  court  two  superlative  offences, 
both  agrdnsttheir  prince  and  their  fellow  sub- 
jects, as  wen  as  cafi  he  ;  wherein  they  have 
exceeded  atl  other  cities  and  boroughs,  and 
themselves  too  in  any  former  age.  The  man- 
ner of  their  pleading,  and  defence  at  the  bar, 
argue  the  disease  to  b^  dangerous  and  infectious 
to  other  cities  and  boroughs,  and  of  the  nature 
.  of  the  king's  evil  incurable  witiiout  the  king's 
hands.  I  have  this  day  broue»ht  them  in  judg- 
ment before  the  court,  in  order  to  their  cure. 
Nothing  remains  for  effecting  of  the  cure,  but 
the  judgment  of  the  court  for  seizure  of  the 
frauchise  of  London  into  the  king's  hands ; 
which  I  demand  for  the  king. 

Mr.  Attorney  General  having  taken  up  so 
much  time,  the  court  pot  off  the  hearing  the 
counsel  for  the  city  till  another  day,  when  Mr, 
Folfexfhi  ai^ed  as  follows  : 

ARGUMENT 

Of   Mr.   Poulbxfbn^ 

In  this  case,  when  I  consider  the  gteatness 
and  consequence  of  it,  that  it  affects  Uie  king, 
the  parliament,  the  UiWs^  the  very  government 
under  which  we  have  hved,  this  great  city  of 
London,  and  all.  other  corpohitions  and  people 
of  England,  and  their  posterities,  for  ever,  I  can- 
not but  be  troubled,  that  I  should  be  the  man  to 
whose  lot  it  should  fall  to  argue  it ;  but  that 
which  comforts  me  is,  that  your  lordship,  and 
the  court,  upon  whom  the  judgment  of  this 
great  case  depends,  will  help  out  my  defects,  and 
according  to  what  is  required  in  the  great  places 
you  bear,  take  care  and  provide,  that  by  your 
Judgment  the  ancient  gfovernment  and  laws  of 
this  kingdom  receive  no  damage  or  alteration* 
The  king's  counsel  have  on  their  side  only  some 
general  vi^rds  out  of  old  records  of  forfeitures 
and  seisures  of  liberties  which  are  of  uncertain 
and  doubtful  sense  ;  but  there  is  not  on  their 
side  produced  any  one  precedent,  judgement,  or 
opinion  to  maintain  the  point  in  question,  viz. 
T^at  a  ooTpon^n,  or  body  politic,  ever  was 
determined,  or  dissolved  or  taken  away  for  a 
forfeiture :  no,  not  in  the  maddest  of  times,  in 
the  times  of  Edward  theSd,  and  Bichardthe 
6d,  when  the  tnmulta  and  disorders  .were  so 

S'eat,  tiiat  they  not  only  sazed  and  took  away 
^  e  liberties  and  franchises,  but  the  lives  of 
princes,  nobles,  judges,  lawyers,  and  all  that 
utood  in  their  way  :  in  those  times,  though 
they  have  hunted  and  searched  with  all  dili- 
gence, not  one  instance  of  a  corporation  taken 
iway,  or  dissolved  by  a  forfeiture,  is  cited.  So 
that  from  hence  I  hope  I  may  safely  conclude 
Chat  I  argue  in  this  case  for  the  old  and  known 
<»V4,  M  ttiey  bare  been  erer  practised  through 
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liie  wnt  or  infbrniitiQii.  The  like  k  rappoted 
by  the  bringing  tlie  wriiorinfoniiatiooagtiiwt 
tbe  bod  J  |mUuc;  k  auppooeth  and  affiraieUi 
l|i«ni  i^Jy  and  truly  tooe  such,  and  the  suIk 
eequeat  amrmatiop,  that  they  usurped  so  to  be» 
and  are  not  so  mlly,  is  confnriant  and  re- 
poguaiit 

9.  Wheo  in  the  infonnation  it  is  alledged, 
that  the  mayor,  commonalty  and  citizeos,  the 
ISi^^yj  privilege,  and  franchise  of  beinff  a  body 
politic,  re,  facto  et  nomine^  and  to  be  sued 
and  impleaded,  upon  the  king  have  and  yet  do 
usurp,  to  usurp  or  do  any  act  of  necessity  im- 
ports and  admits  a  precedent  existence  ii  the 
person  that  doth  usurp,  or  do  the  apt  to  the  act 
done.  Particular  persons  may  usurp,  and  take 
upon  tliemsehes,  that  which  they  have  no-  rijriit 
unto :  the  peraons,  that  did  the  act,  did  berore 
exist,  and  had  a  being.  And  when  a  corpora- 
lion  is  said  to  usurp,  it  of  necessity  must  be 
supposed  to  have  a  precedent  being.  The 
sense  of  usuipation  in  a  Uuo  Warranto  is  the 
subject's  takmg  upon  him  franchises  withoui 
Itarrant 

My  lord  Coke  saitb,  That  usurpation  in 
the  oommoDlaw  hath  two  significations :  Inst. 

1.  arr.  b. 

1.)  The  one,  when  a  stranger  presents  to  a 
teacfice.,andhis  clerk  instituted  and  inducted, 
be  gains  the  advowson  by  usurpation. 

3*)  The  other,  wheo  any  subject  without 
lawnd  warnnt  doth  use  auy  royal  franchises, 
ht  is  said  then  to  usurp  upon  the  kinf. 

•So  that  an  U8urpati<m  supposeth  of  necesaty 
a  snbfect  or  a  person  precedently  in  esse,  that 
vseth  the  franchise,  or  that  doth  usurp.  That 
which  is  not  in  essf ,  that  hath  no  existence, 
cannot  use  any  franchise,  cannot  usurp.  The 
very  alkdging  that  they  usurp,  doth  admit  of 
nepesaity  an  existence  precedent  in  theooipo- 
ntion,  such  as  can  usurp,  or  act,  and  thererore 
this  information  is  inconsistent  with  itself. 

3.  But  another  reason  ^  prove,  that  it  ought 
lobe  against  particular  persons,  and  cannot  be 
a|;ainst  the  oody  politic,  is  drawn  from  the 
jud^ent,  that  must  be  ffiren  upon  this  infbr- 
OiatioD,  if  judgment  for  the  king.  The  judg- 
ment must  hare  two  things  in  it : 

1.^  To  damn  the  corporation,  *  Quod  penitus 
<  eKtmguatur  et  excln«(Btur'  from  being  a  cor- 
poration for  the  future;  for  being  wrongfully 
usurped,  it  cannot  be  continued  :  A  judgment 
to  continue  wrong  and  usurpation  can  never  be 
a  right  iudgn^ent 

8.)  A  fine  to  the  kingj  for  the  usurping  it 
§at  the  ti^ie  past.  This  judgment  may  and 
ou^t  to  be  given,  where  the  information  is 
tfunst  particular  persons^  for  usurping  upon 
tbemselTes  to  be  a  corporatioii^  and  they  snail 
be  fined  and  imprisoned ;  but  this  cannot  be 
where  the  informalioB  Is  agafaist  thel  body 
politic;  for  by  the  judgment  of  the  body 
politic  is  extinguished  aiM  dnsolved,  and  no 
fine  can  be  imposed  upon  that  which  is  not : 
So  that  hereby  the  kmg  must  lose  his  fine, 
which  the  partieiilav  persons  usuiping  ought  to 
ptyi  and  tbt  hiw  19  •gratiUt  always  to  itself, 


aad  the  nseaDs  answenbie  to  die  end.  I  nf- 
posenoman  will  affirm,  that  whoeaanitor 
judgment  is  against  a  oorporatioD,  that  the  fine 
or  execution  should  be  a^punst  aO,  or  any  psr* 
ticnlar -member. 

For  the  pceoedents  and  andioritics  m  ibis 
point, 

(1.)  I  do  agree,  tkat  diere  be  precedents  in 
the  crown  office  of  Quo  Warranlos  brmi^t 
against  corporations  in  such  manner  ssthisis 
brought,  for  usurping  to  be  a  corporatiooi  and 
to  claim  divers  other  libefties. 

Quo  Warranto  against  the  bailiffs  snd  bor- 
gesses  of  Stratford,  for  daimiog  to  be  a  corpo- 
ratioQ,  and  to  have  divers  Eberties  aad  fTsn- 
chises ;  thereupon  a  plea  put  in,and  a  confessiw 
of  their  claim  by  toe  King's  attorney,  P.  2 
El.  r.  1. 

Tbe  like  against  the  coipoiation  of  Hesdio^, 
the  like  plea  and  confession,  the  yery  next  term 
after  the  information  filed.  M.  3  and  4  £!•  r.  I. 

Against  the  corporation  of  Horsham,  a  pies 
and  confession  by  tne  attorney.  H.  14  Jsc.  r.  37. 

The  like  against  the  corporation  of  Dom; 
but  nothing  done  upon  it  besides  plea  pot  in. 
H.  19  Jac.  r.  S6. 

Tbe  like  against  Bath,  a  claim  put  in,  lai 
confessed,  H.  SO  Jac. 

The  like  against  Brackley,  and  a  NoUfr^ 
seottt.    H.  20  Jac.  r.  58. 

The  like  fl^nunst  Boston,  a  chum  put  in,  lai 
confessed.    T.  3  C.  1.  r.  S9. 

The  like  against  New  Sarum,  impailantt, 
and  nothing  more  upon  it    T.  d  C.  1.  r.  47. 

Tbe  like  against  Bridgporti  claim  and  csd- 
fession.    T.  6  Car.  1.  r.  43. 

The  like  against  Biddefbrd,  a  dnim  and 
Noli  protequi.    M.  S  C.  1.  r.  36. 

The  like  against  Wycomb;  they  plead 
themselves  a  corporation  by  another  name,  and 
traverse  the  name  in  the  information;  noduog 
more  on  the  roll.    HI .  8  C.  1 .  r.  42. 

And  it  is  probable,  there  may  be  more  lib 
these ;  but  if  of  any  authority,  they  are  fbrm^ 
and  not  against  me. 

1.)  For  that  they  an  being  for  daimingodier 

liberties,  as  well  as  to  be  a  oorporatioB,  and 
being  good  and  suffidentas  to  the  otb^  liberlies 
and  privileges,  that  the  corporation  claims; 
though  insimcieut  for  this,  of^  claiming  to  be  a 
corporation,  they  must  be  proceeded  upon,  if 
the  attorney  pleaseth.  But  is  any  to  be  found 
where  only  the  claiming  to  be  a  body  poCtic, 
and  nothing  else  ?  or  if  other  things  questioned, 
yet  only  proceeded  in  as  to  this  particdarof 
claiming  to  be  a  body  politic,  as  in  this  case? 
That  wOl  be  like. 

3.)  In  all  these  nothing  is  done ;  »claiiii « 
plea  put  in,  and  that  confinsed,  or  Nonnrot-  ^ 
not  proceeded  upon  to  judginent.  Perhapf 
not  proceeded  in,  because  insufficient ;  and  so 
are  authorities  for  me :  For  there  being  S0 
many  of  these,  which  are  either  Nonpnv. « 
not  proceeded  in,  perhaps  the  reason  might  be, 
because  insufficient  in  the  law,  as  lo  O^  cor- 
poration, and  so  are  authorittes  for  ms  ia 
dun  case.    But  one  there  is  fou&d. 
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Quo  Warranto  vers,  bailiffs  andburgeasei  of 
New  Malton  in  Yorkshire;  T.  6  Jac.  r.  3. 
Quo  Warranto  they  claim  divers  liberties,  as 
courts,  markets,  and  others,  and  amongst  the 
rest  to  be  a  body  politic.  They  put  in  a  plea, 
and  make  their  claim  by  prescription  ;  issue  is 
joined^  and  tried  by  Nisi  Prius  at  York,  and 
found  against  the  corporation,  and  a  judgment 
entered,  *  Quod  libertat'  et  franchesiee  prsedict' 

*  in  manus  domini  regis  capiantiir  et  seLsiantur, 
'  et  quod  ballivi  et  burgenses  capiant'  ad  sa- 

*  tisikciend'  dom'  reg'  pro  fine  suo  pro  usur- 
^  pation*  libertat*  et  franchesite  prcedict.* 

There  is  no  mention  of  this  case  in  any  book 
or  report,  as  far  as  I  can  learn  ;  so  that  this 
passed  sub  silent  to.  Next,  how  can  this  judg- 
ment be  good  P 

ri.]  How  can  that  be  a  right  and  lawful 
judgment,  which  shall  be  given  tor  the  con- 
tinuing a  tbinff,  that  is  by  the  very  judg- 
ment adjudged  to  be  unlawfully  usurps , 
and  a  fine  for  it  ?  It  is  directly  '  oppositum 
in  objecto.' 

[2.]  How  can  the  corpotation  be  seized  into 
the  kiiijy's  hands  ?   *  £xtinguatur  et  exctuda- 

*  tur'  is  propef  ;  the  corporation  cannot  be  in 
the  king. 

[3.]  How  could  the  bailiffs  and  burgesses 
be  fined  ?  When  they  are  vanished  and  ^one, 
there  is  no  corporation  in  being ;  that  which  is 
laid  upon  a  corporation  cannot  be  levied  upon 
the  particular  members. 

I  have  made  inquiry  after  this  borough  of 
New  Malton :  it  is  a  small  borough,  within  the 
manor  of  the  ancestors  of  my  lord  Euro ;  it  did 
anciently  send '  burgesses  to  narliament,  but 
from  the  time  of  king  £d.  1  to  tne  beginning  of 

'the  long  parliament,  1640,  it  sent  none  then ; 
upon  petition  a  writ  ^vas  ordered,  and  they  then 
and  ever  since  have  chosen  burgesses :  my  lord 

'  £ure  being  lord  of  the  manor,  and  offended  with 
them,  did  prosecute  this  '  Quo  Warranto,'  and 
they  having  neither  lands,  revenues,  or  estates, 

'  to  defend  themselves,  he  easily  prevailed,  they 
never  in  truth  being  incorporate,  nor  having 
any  charter.  But  that  which  I  give  for  answer 
to  these  precedents  is, 

1.]  They  are  all,  where  not  only  the  being 
of  the  corporation,  but  also  divers  other  liber- 

'  ties  were  m  question ;  so  that  the  informations 
were  good  in  part,  and  not  worth  the  while  to 
question  whether  good  as  to  that  part  of  their 
being  a  corporation.  The  fine  upon  them  for 
usurping  the  other  liberties,  would  have  been 
more  than  they  could  bear  or  pay. 

3.]  That  this  is  but  one  judgment,  and  in  a 
case  of  a  small  borough,  ana  that  judgment,  as 
entered,  not  agreeable,  but  inconsistent  with  the 
rules  of  law.  or  reason.  The  body  politick 
could  not  be  seized  into  the  king's  hands ;  but 
whenever  a  judgment  is  given  for  the  king, 
for  liberty  which  is  usurped,  or  extinct  ia  the 
<crown,  the  judgment  umst  be  *  quod  eztingu> 
'  atar,'  and  that  the  person  that  claimed  theiu 
'  de  inceps  libertat'  et  Franchesiis  prsedict' 

*  noUatenus  intromittat,'  sed  ab  usu  earund' 

*  amodo  omnino  ciessat;  quodquei*  the  person 

you  yiii. 


that  used  them,  *  pro  usurpacion'  Ubertat.  ct 

*  Franch.    prsedict'  super  Dominum   Regea 

*  capiat'  ad  respondendum  diet'  DomVReg'  da  ' 

*  Fine  suo  pro  UsurpacioneLibertat.  et  Franch. 
'  prBBdict'  That  this  is  the  form,  C.  En.  559. 
a.  537.  537.  b. 

8.  ]  That  this  j  udgment  of  New  Malton  pass- 
ed sub  silent  to  ;  for  there  is  no  mention  ot  it  in 
any  book,  nor  doth  it  appear  that  ever  the 
question  was  moved  or  dented.  And  for  pre- 
cedents in  matters  of  practice  and  process,  mey 
are  of  authority ;  but  in  point  of  law,  unless 
they  have  been  upon  debate,  are  of  little  autho* 
rity  to  prove  what  the  law  is.  Rep.  4.  94. 
Slade's  Case,  L.  5.  E.  4  110. 

But  on  the  contrary,  all  the  precedents  that 
are  in  any  printed  books  of  ioformatk>ns,  wera 
brought  to  question.  Whether  body  politic,  or 
not,  are  against  particuhur  persons  by  name : 

Against  Christopher  Helden,  and  others,  C 
En.  527.  Pal.  9.  fo.      ^ 

Quo  Warranto  against  Cusack,  andothers^ 
Rol.  2.  r.  113. 115. 

Quo  Warranto  against  the  Virgink  compafl^ 
was  brought,  against  Nic'  Farder,  and  others, 
Quo  WaiTanto  they  claimed  to  be  a  corpora- 
tion. Rol.  3.  455.  Some  of  them  pleadol  in- 
sufficiently, upon  which  there  was  a  demur, 
and  a  question,  how  the  judgment  should  ba 
entered?  lor  that  the  master  and  chief  of  tha 
company  were  lett  out  of  the  Quo  Warranto. 
By  which  it  appears,  that  it  ought  to  be 
brought  against  the  master,  and  particular 
members  by  name. 

Next,  for  the  express  authorities  in  this  case, 
to  prove  it  cannot  be  against  the  corporalioii, 
Rol.  Rep.  15.  is  express.  That  if  a  Quo  War- 
ranto be  brought  to  dii^solve  9  corporation,  tha 
writ  ought  to  be  brought  against  the  particular 
persons ;  for  the  writ  supposeth,  that  it  is  no 
corporation. 

The  difference  there  taken,  when  the  at6nr- 
ney  general  supposeth  the  defendant  to  be  a 
corporation,  otherwise  when  he  ouestions  them 
as  mbabitants  of  a  vill,  then  tiiey  ought  to 
enable  themselves,  they  must  then  shew  thevEf 
selves  a  corporation,  also  prove  it. 

My  lord  Hales  in  his  cohimon-plaoe  book,  im 
Lincolns-Inn  libraiy,  fol.  108.  saith  thus: 
^  Nota,  sc.  Quo  Wan^nto  soit  pOrt  pur  uflttrner 
*•  de  une  Corporation  serra  port  vers  particular 
'  Persons,  quia  in  disaffirmance  del  Corpora* 
<  tion,  et  Judgment  serra  donne  que  serra  ouste  ; 
'  mes  si  le  Quo  Warranto  soit  port  pur  Liber" 

*  ties  claim,  per  Corporation,  serra  port  vert  la 

*  Corporation.'    This  is  positive. 

This,  if  it  were  only  my  lord  Hale*».  judg- 
ment, were  of  no  little  authority ;  but  I  think 
it  is  a  report  taken  upon  the  case  of  the  Quo 
Warranto  against  Cusack  and  others.  But 
Mr.  Attorney  finding,  as  I  believe,  all  the  pre* 
cedenta  to  b^  against  him,  (for  in  them  all 
there  are  either  turn  Pros,  or  no  proceeding  la 
judfl^ment,  the  causes  whereof,  or  at  least  soma 
of&em,  probably  might  be  the  insnfficiences 
of  these  informations)  and  finding  also  the  aa« 
thorities  in  print,  which  b^ve  beea  citad  to  be 

4  1 
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lU  aguDst  him,  tod  oooe  for  him,  6B4«^ri»«rtd 
ip  maiotfun  the  iDfonaatioB  as  j^roiurlit  vol 
jlg^aiiist  tbe  corporation,  but  againit  the  eiti* 
z/va»  or  inhabitants  of  tb/e  city  in  their  natural 
p^fitaclties ;  aod  to  that  j>uipo9e  cited  the  ca^e, 
C,  £n.  537  of  a  Q,uo  Warranto  against  the 
iphabitants  of  a  Tillage*    Quo  Warranto  they 
daimed  to  be  a  body  politick ;  and  argued,  thak 
»  Quo  Warranto  lies  against  the  Gives  of  such 
^  city,  or  Burgenses,  or  tenants.    This  seems 
to  be  rather  a  sudden  conceit,  and  alUwether 
ondigested,  and  not  well  considered.    But  in 
answer  thereunto,  and  to  prove,  that  this  writ  is 
brought  against  tlie  defendants  as  ^  corporation, 
and  cannot  legally  be  taken  in  any  other  case ; 
if  a  mayor  and  commonslty  plead,  that  they 
.ax^  seized  in  &e,  they  need  not  say  in  right  of 
ibeir  corporation,  the  name  shews  them  to  be  a 
coiporationf  it  need  not  b^  alledged.    Leo.  1. 
1^3.    An  action  there  brought  by  the  guardi- 
ans and  fellowship  of  Weavers ;  tne  boiMt  sattb, 
4hat  they  need  not  set  themselves  out  to  he  in* 
cornorate,  the  name  shews  it;   ap  of  cities, 
^tn  tiie  hook,  Hob.  fill.    So  then,  when  tiie 
wri^  is  brought  against  a  mayor  and  common- 
ai^,  or  mayor,  commonalty  anil  citizens,  tbe 
law  taksa  notice  of  them  to  be  a  corporation, 
«nd  the  writ  against  them  ^s  such  ;  toe  name 
allows  ilk.    But  against  inhabitaots  of  a  village, 
a  %vrit  brought  by  tliat  name,  that  cannot  be 
taken  to  be  other  than  inhabitants,  the  name  so 
shews  it ;  and  in  such  case,  som^  of  the  inha- 
bitants, by  name  (viz.)  A.  and  B.  appear  in  per- 
son, in  their  own,  and  names  of  the  rest  of  the 
inhabitants,  and  plead,  and  are  d^f^ndaata,  Co. 
£n.  537.     So  did  they,  as  appefuv  in  that 
mced^t.    No  appearance  ever  was  of  iuha- 
vitants  in  odier  manner.    But  in  this  esse  here 
are  no  pers(»iis.  that  do  appear  by  name,  hat 
the  corporatfon  appear,  and  make  an  attorney 
under  their  common  seal.    The.  corporation, 
^ad  no  particular  persons,  ^re  the  defendants 
before  you,  or  else  yon  have  bo  detend^ts  be- 
lure  3M)U ;  for  there  m  none  appearing  in  person, 
here  is  no  defendant,  nor  none  agamst  whom 
jfou  can  give  judgment ;  but  all  the  whole  pro- 
ceedings vun  and  against  nobody.    80  that  if 
we  should  admiy  as  Mr.  Attorney  argues| 
tlMit  this  infonnatipn  is  not  brought  against  the 
corporition ;  then  there  can  be  no  judgment 
f»  want  of  defendants  appearing  in  their  natural 
capacities;  you  must  have  it  against  the  «or- 
yo>atiaa,  or  nobody.    A  mayor  cannot  be  hut 
where  there  is  a  corporation ;  tlieretore  this 
iiotion  is  impossible,  as  I  conceive.    So  that  if 
there  were  nothmg  else  in  the  eiMe,  if  tlie  intfor- 
aa^tien  be  ill  brought,  they  cao  havie  ao  jndg- 
asent  sgainst.us. 

II.  But  admit,  that  the  information  as  ta  this 
point  he  sufficient,  then  I  proceed  to  consider 
the  oUier  narU  of  this  case ;  the  plea ;  that  con- 
tws  the  deieadi^t's  title,  (viz.)  That  she  is  a  ^ 
eorponition  time  out  of  mmd,  and  many  con- 
firmations b^  acts  of  paiiiament  and  diarters. 
It  ii^  not  denied,  but  that  the  title  made  1^  the 
.   J^  is  good. 

Btft  uextihe  replicfttion»  thai  it  contains, 


.  I.  An  iarae  upon  the  praaofiptioa  (fia*)!^ 
tbe  oitizeas  of  liondon  nave  not  been  time  <wt 
mind  a  leorporation  by  name  of  Inayor,  cobi* 
monalty,  and  citizens,  &c. 

3.  A  pleadinip  over,  that  the  mayor,  sad  ^Wf 
monalty,  and  citizens  taking  upon  them  (»m- 
m€Ht€9  super  i6^  to  be  a  body  politic,  smI  t$ 
have  power  to  make  by-laws, 

2.)  '  Colore  iode,'  but  for  their  private  gain^ 
'  et  contra  fiduciam  per  Dominum  Regcp)  d 
'  Leges  kvyus  B^ni'  in  them  reposed,  took 
upon  them  lo  raise  money  upon  the  kiiig'tnl^ 
jects,  by  colour  of  an  ordinance  by  tbem  k 
fueto  made ;  and  in  prosecution  sf  ito 
usurped  power,  the  mayor,  commonalty,  isi 
citizens,  in  their  common  council  awemUei, 
published  a  law  for  levying  money  upoB  tb* 
king's  sulgects,  that  came  to  the  markets  vithis 
the  city,  17  Septem.  S6  Car.  S.  (viz.) '  Dl 
^  qualifii^  persona,*  for  every  horse  load  of  pt** 
visions  brought  into  any  uublic  maiketwithia 
the  city  to  1^  sold,  2d.  a  day ;  for  ever)'  domr 
of  provision,  1(/.  a  day;  tor  e^ery  csrt-Ioid 
drawn  with  not  more  tnaa  three  horses,  H  t 
day ;  if  with  more,  6d.  a  day ;  that  if  any  »> 
fnsed  to  pay,  he  should  be  M^ved  iroiD  hii 

Elace  in  the  market :  that,  by  colour  of  this  by- 
iw,  the  mayor,  aad  comimawltyi  and  eitiiefli 
have  extorted  great  sppis  of  aaopey  for  diet 
own  private  gam,  amounting  to  five  tbowiid 
pounds  par  aimura. 

8.)  And  farthei',  thatwharcas  there  was  • 
aeasioa  of  paiiiaaiettt  holden  31  Octob.  99  C, 
8,  and  contmued  till  the  igth  of  Jan.  63,  ad 
then  by  the  king  prori^rq^  |o  the  flOlk  of  dut 
iastant  January ;  the  mayor*  <Sommoaalty»' 
citizens,  Jan.  13,  in  their  common  couscil  as- 
sembled, *'  malitiose»  adviaate,  at  sediiioa) 
(  absque  legali  Authoritate,  in  se  aasun»pscnisl 

*  ad  cpQseodum  et  judicandum  diet'  Duu'^ 
'  R^aem  niuic,  et  Prorogationem  FArliiniC»tit' 
hy  the  kiafj^  prorogued ;  aad  in  the  saae  cva* 
roon  council,  '  Vota  et  Suffragia  sua  d«denat 
et  erdiaaverunt,'  that  a  petilioo  *  sab  tumim 
the  mayor,  aldermen  ano  eommoas  of  thesiiy 
of  London,  in  common  council  ^ssenU^** 
the  king  should  be  exhibited :  in  which  jMlidA 
it  was  contained,  that  by  that  prorogetiDP  tfat 
pvasecution  of  the  public  justice  of  thw  W' 
dom,  and  the  making  neoesaarv  provisiM  Uf 
the  preservation  of  the  king,  aaci  his  proiataat 
subjects,  had  received  iaterruplion.  4^  ^ 
the  mayor,  commonalty,  and  ciliacBS,  is  die 
same  common  council  did  unUwially>  *'  ^' 

*  tiose,  advisate,  et  seditioae,'  vritb  inttat  tto 
the  same  petiticn  m^bt  be  nuUishad  sad  dis- 
persed amon^  the  kmg's  aiuaecta,  to  ivdacea 
them  an  opmion«  that  tbe  fang  had  by  dai 
prorogation  obotracted  the  publipi  justice,  sod  a 
incite  hatred  against  the  king's  |)erssa  and  £0- 
vemment,  and  to  diatarb  the  peace,  did  order 
that  petition,  containing  tbe  said  scsodalsta 
matter,  to  be  printed ;  uid  tliereupsn,  U>  tb^e 
ill  endsand  purposes,  they  caused  li  li^  bspna*' 
edaod  published :  by  which  tbf  a>9^«  ^ 
monalty,  and  c  itisens,  the  afaaiMit  aM)^  ^ 
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m/A  flAor^  kj  the  tinw  In  tbcinivrnuitfQkiy  Inir* 
kill  jel  do  unirp  Hi 

Beftiv  I  oome  to  die  matter,  I  wonM  speak 
to  the  jpleadiBg  herein,  and  in  the  aubeecftieBt 
aBfie^amder :  and  Ayr  the  pleading  m  it,  I 
think  it  is  as  singiiUir  and  vnpreo^ented  as 
the  matter  of  it  is.  Thisfqilication,  supposmg 
the  matter  had  been  the  adof  the  body  politic, 
and  gfood  and  suAobent,  yet  as  pleaded,  is  in- 
snfficieDt,  and  not  warrantable  by  any  hw  or 
pracliee  erer  known.  It  contains, 
'  1*  An  issue,  riz.  no  corporation  time  oot  of 
mind. 

9.  Two  causes  of  fbrfeitDre  of  the  corpo- 
raAott,  admitting  they  once  were  a  eorp&- 
ration. 

£k>that,  thouffb  the  point  in  qaestion  be  but 
eoe,  Tia.  WlieUier  we  are  lawfslly  a  corpo- 
nSien  or  Jio  corporation^  though  the  plea  is 
single,  that  we  are  a  coiporation  by  prescrip- 
tion time  out  of  mind  ;  yet  here,  is  to  try  this 

i.  An  issue. 

9.  A  double  yjlea,  aOedgmg  two  causes  td 
%Toid  it  ibr  a  f brteitare. 

This  I  conoetve  cannot  legaUy  be  done, 
though  in  the  king's  case.  I  do  agree,  the 
king  hath  great  prerogatives  in  fSmdings ; 
andas  far  as  ever  they  hare  been  aOowed  or 
ei^oyed,  let  them  be  so  still;  bat  that  the  king 
can  to  the  same  matter  both  take  issue,  and 
also  plead  over  at  the  same  time,  that  I  demr. 
It  is  moot  reasonable,  that  the  law  should  be 
earefol  to  preserve  the  king's  rights;  but  on 
the  other  side,  I  thmk  iftis  not  reasonable,  that 
the  law  should  admit  or  allow  as  legal,  any 
way  of  proceeding  that  shonid  destroy  or 
raider  the  snlgacf  s  right  mdefenslble,  be  his 
right  an  good  as  it  may  be.  If  so  be  that  Mr. 
Attorney  nmy  bedi  take  issue  upon  the  lact, 
and  also  plead  over,  I  would,  by  your  leave, 
nsk,  how  many  issnes,  and  how  many  pleas 
over,  the  king's  attorney  may  have  ?  noppose 
die  king  bring  a  Qnare  impedit,  or  wnt  of 
r^^fat,  or  any  other  action,  the  defendant  makes 
hK$  title,  which  is  usoaUy  done,  by  many 
grants  and  conveyances  firom  one  to  another, 
to  bring  it  to  himsdf.  May  the  king's  attor- 
ttoy  now  take  as  many  imues  as  facts  issusMe, 
plead  as  many  pleas  as  he  pleaseth,  and  aH  this 
«  simnlet  seasel?'  It  is  true,  that  in  this  case 
Mr.  Attorney  hath  assigned  only  two  breaches, 
or  cawes  of^forfeitore ;  but  he  might,  if  he 
bad  pleased,  by  the  same  reason,  have  assigned 
taroirondrsd.  If  this  may  be,  atewenotatt 
wft  Mr.  Attoraey's  mercy  f  If  this  may  not  be, 
then  how  many  pleas  f  is  it  in  hnr  defined  f 
Jn  fiawMm  viim  a  man  m»y  plead  a  special 
plea,  and  plead  also  Not  Gmlty,  but  not  several 
•peeial  ideas  ;  but  that  there  is  any  such  pre- 
logatiwihr  Mr.  Attorney,  in  suits  betwixt  the 
liiir  and  his  subjects,  I  can  find  no  instance  or 
mitnoiity  for  it:  for  though  h  be  troe,  as  I 
iKveoiM,  that  the  king  hath  great  preragatifvee 
in  phsding,  yos  it  ia  an  tnse,  that  this  is  not 
Mondlsas  ;  huttfaat  if  in- the  king's  writs  there 
kn  miMiBso,   fap  wiit  or  his^ 


conoeftwd,  he  shall  be  boitfd  by  ib  in  ISlai 
manner  as  snlgects  are  or  shalk 

Pbwd.  Com.as,  a.  Partridge  sgainstSJtrsnge, 
906,  a.  and  in  the  same  Mok,  in  my  lord 
Berkeley's  case,  it  is  espressly  said,  thiO 
thon^  the  king  hath  nwny  prersgativcoeon* 
oeming  his  person,  debts,  and  duties ;  yet  thn 
common  law  hath '  so  adineasured  fc^  prtm* 
gative,  that  it  shall  not  take  away^  or  pr^- 
dice  the  inheritance  of  any. 

The  kiw  hath  a  prerogative,  that  he  uh^ 
waive  his  CKmurrer,  and  take  issue  ;  or  waive 
his  issue,  and  demin'  upon  the  plea :  but,  saitk 
the  same  book,  M.  9Sa,  he  must  do  it  thesamf 
term,  not  in  any  other  term ;  fbr  then  he  may 
do  it  in  if^nitumt  without  end,  and  the  party 
hereby  may  lose  bis  inheritance ;  and  ftr  thai 
the  common  law  will  not  suffer  the  king  to 
have  such  a  prerogative.  These  are  the  wordit 
of  the  book.  And  in  the  point,  that  this  pro-' 
PogatiTe  must  be  made  use  of  the  same  teras^ 
aii^  that  the  king's  attumey  cannot  varv  in 
another  term,  and  waive  his  issiie,  is  13  E.  4^ 
8  Bro.  Prer.  69,  98  Hen.  8,  9.  So  in  making 
title  to  a  Qnare  impedit,  he  at  the  end  of  thi 
term  waived  his  first  title,  and  made  another. 
B«t  it  is  true  abto,  that  as  to  the  point  of  waiv- 
ing demurrers,  and  takmg  issue  in  another 
term,  there  is  authority,  tbat  he  may  so  do  | 
Rex  vem.  Bagshaw,  Cr.  1, 347.  But  whether 
it  may  be  done  or  not  in  another  term,  is  not 
material  to  our  esse :  but  the  use  I  make  of 
these  cases  is  to  prove,  that  the  king's  attorney 
should  not  have  both  together  simul  et  semel^ 
as  in  this  case  he  hath  mme ;  he  must  waii^ 
one  before  he  can  have  another  plea.  For 
those  debates  about  his  varying  his  plea,  by 
waiving  his  issue  and  demurring,  or  waivii^ 
his  demurrer,  and  takingissue,  svnifyliothing^ 
if  he  may  in  one  plea,  and  at  the  same  timo 
take  issue  and  demur,  or  plead  over  to  th4 
same  matter  or  point,  as  is  done  in  this  case  ; 
tiierelore  those  hooks  strongly  prove,  that  tka 
prenjpative,  that  the  king  Mtn,  is  by  waiving 
or  rslraqoishing  one,  and  choosiDg  ftie  other  % 
and  therefore  not  to  have  or  use  aUogether  and 
at  once,  as  is  done  in  this  case.  > 

The  king  shall  be  bound  by  one  issue,  bo 
rimll  not  have  divers,  9  H.  4,  5.  So  that  as  this 
replication  is  at  the  same  time  iimui  et  umd 
to  the  sanfe  matter,  to  take  issne,  that  we  wera 
not  a  corporation  tim^  out  of  mind,  and  to  pload^ 
two  matters  of  fiict  ibr  fbvfeitnre,  is  the  fin^ 
attempt  that  ever  was  of  this  kind,  and  in  its 
consequence  confounding  the  right  of  the  sub- 
ject, and  leaves  him j>ernaps  omy  but  a  colour 
of  law,  but  most  difficult,  if  not  impossible  by 
it  to  be  defended,  let  his  right  be  what  it  wi^ 
if  issues  and  pleas  without  number  may  be  by 
the  king's  attorney  joined  and  pleaded,  and-  tu^ 
subject  must  answer.  The  very  char^  be^ 
sides  will  undo  the  snbjeet,  and  wrest  him  oiM 
of  his  estate  by  the  law,  that  should  preserve 
him.  This  point,  if  I  mistake  not,  will  de- 
serve consideratwn,  if  it  be  new,  and  the  finft 
nvoiect  (for  so  I  beg  leave  to  call  it)  of  iCi 
tiMi^telkwyfr  no  book  or  iiistaao»  of  th* 
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l&e,  tinwarraiitable  byoldiaws  and  niles  of 
pleading.  The  old  hwrs  and  ways  are  good 
uid  safe :  *•  Eventoo  ▼arioa  res  nora  semper 
*  habet'  Perhaps  the  consecjneDce  and  mis- 
chiefs .  attending  this  way  of  joining  issue,  and 
at  the  same  time  pleading'  over  as  many  pleas 
as  Mr.  Attorney  pteaseth,  are  as  great  as  any 
other  in  this  case,  and  not  less  to  he  minded  or 
regarded.  As  of  the  one  side,  great  are  the 
king's  prerogatives,  and  most  necessary  to  be 
preserved  and  maintained  ;  so  it  cannot  be  de- 
nied, but  that  the  law  hath  set  limits  and 
bounds,  which  must  be  kept  and  observed  in 
pleading,  which  is  the  method  and  mean  of 
preservmg  and  determining  rights,  without 
which  no  roan  can  be  preserv^  by  the  law. 
But  supposing  that  several  causes  ol*  forfei- 
tures may  be  assigned,  vet  they  must  be  all 
fiicts  done  at  the  same  time,  or  they  conthnnd 
one  the  t>tfaer ;  for  if  the  tirst  fact  was  a  tbr- 
teiture,  thereby  the  corporation  was  deter- 
mined, and  at  an  end^^and  the  subsequent  could 
not  be  the  act  of  the  true  lawful  Corporation  ; 
lor  that  was  forfeited,  determined,  and  gone  by 
the  precedent  forfeiture:  and  if  so,  that  it 
was  forfeited  and  gone  by  the  precedent  act, 
viz.  the  making  the  ordmance  Septemb.  17. 
26  Car.  2,  then  how  could  it  act  and  forfeit 
itself  six  years  after,  in  tKe  year  thirty- 
two?  This  seems  impossible.  But  to  avoid 
this,  Mr.  Attorney  in  bis  argument,  doth 
bold,  that  though  the  -act  be  a  forfeiture, 
yet  till  there  be  a  judgment,  or  something  on 
record,  to  determine  the  corporation,  ^and  in 
this  case  the  judgment  to  be  given  snail  do 
that  work)  till  such  judgment,  the  corporation 
renuiins  :  then  taking  it  as  Mr.  Attorney  will 
jbave  it,  and  as  the  truth  is,  supposing  a  torfei- 
^re,  ut3til  that  forfeiture  appear  on  record, 
or  that  there  be  some  office  or  inquisition  that 
^nds  it,  and  that  returned,  and  on  reconi,  were 
it  of  any  estate  in  lands,  tenements,  heredi- 
taments, or  ofiices,  it  is  not  determined  or 
vested  in  the  king,  but  continues.  This  is  quite 
contrary  and  contradictory  to  all  that  you  have 
jflone^  and  the  very  foundation  of  this  Uuo 
Warranto  ;  for  if  you  admit,  as  then  you  do, 
that  the  foHeiture  ipso  facto  did  not  determine, 
but  that  it  must  be  this  Quo  Wan*anto,  or  judg- 
ment upon  it,  that  must  determine  the  corpo- 
ration ;  and  that  the  corporation,  notwithstand  • 
ing  such  act,  was  or  is  in  being ;  then  they  have 
not  usurped  upon  the  king  :  they  ai*e  the  same 
corporation  they  were  ;  they  have  the  same 
power  to  act  they  had ;  they  have  the  same 
warrant  and  right  tbey  hail,  only  subject  to  a 
judgment  against  them,  that  may  be  given 
hereafter  for  a  fact,  already  past :  for  since  that 
•o  usurpation  is  a  sonious  ond  wrongful  using 
«  hberty  or  franchise  upon  the  king,  without 
lawful  uutbority  ;  then,  supposing  such  an  act 
pf  forfeiture  doth  not  ip$o  faeio  determine  or 
ilissolve,  but  a  judgment,  or  some  other  act  of 
reeord  must  tirst  be  Imd  before  such  dino- 
iution  ;  tlien  till  mch  judgment,  or  act  of 
record,  ^hey  a>re   lawfully  a   corporation  in 


they 'did  not,  nor  could  ao  long  morp  iheir 
being,  and  tben  hereby  is  your  own  inlbnn- 
tion  destroyed  and  abated :  for  there  yoo  aj, 
that  they  (fid  by  the  space  of  a  tnontb,  with«t 
any  warrant,  use  and  nsvrp  the  liberty  to  bet 
corporation.  But  hereby  you  errant,  tiiat  it 
was  not  used  unlawfully,  nor  usoiped ;  bot 
notwithstanding  the  forfeiture  the  corpontiMi 
lawfully  continued,  unless  there  hail  been  some 
judgment,  or  other  act,  on  record,  to  deter- 
mine it.  This  1  rest  upon  as  iroponUe  to  be 
avoided.  Is  it  possible,  that  a  corporaiioB  or 
body  politic  can  at  the  same  time  be  lairfiiily 
and  rightfully  such,  and  not  lawfuttv  ani 
rightfully  such  ?  Can  right  and  wrqngbe  tbe 
same  ?  Can  the  same  thing  rightfully  be,  or 
have  its  being,  aind  at  tbe  same  txsat  not 
rightfully  be  or  have  its  being?  Can  wo 
possibly  be  at  the  same  time,  vis.  the  tint 
mentioned  in  the  information,  a  lawful  cor- 
poration, and  3'et  an  usurped  or.  onlsivfiil 
corporation  ?  Could  we  then  nave  a  lawful  iii4 
rigntful  authority  to  be  a  corporation,  and  it 
the  same  time  have  no  lawful  or  rightful  aodio- 
rity  to  be  so?  Theseseem  tobe cootradiclioss ; 
and  if  so;  are  the  most  diffioalt  of  all  thiogi  ii 
be  believed  or  imposed  ;  therefore  to  be  plain 
in  this  matter,  either  tell  us,  that  ve  are  yti 
till  judgment  a  corporation  or  body  politic  law- 
fully and  rightfully,  or  not.  If  you  say  we 
are,  then  as  yet  we  are  no  unlawful  ooiyofo- 
tion,  nor  have  usurped  to  be  one,  as  in  vosr 
information  and  replication  yon  haye  ailedgc^ 
We  have  not  then  unlawfully  taken  upon.ai 
to  be  a  corporation,  and  therefore  cannot  bavo 
judgment  against  us ;  or  be  fined  for  haviDg  er 
bein^  that  which  we  lawfully  have  or  be,  at 
you  now  admit  we  are;  consequently  \«i 
must  go  some  other  way,  you  Lave  deetroycd 
your  own  iaformation,  and  can  have  no  'jak- 
ment  upon  it.  But  perhaps  this  conceasioo  of 
Mr.  AUomev,  that  the  old  and  lawful  corpo- 
ration  and  body  fiolitic  is  still  in  beiog,  aad 
shall  so  continue,  till  by  judcment  or  matter « 
record  determined,  may  only  be  some  ouddoi 
tiboughts ;  for  not  only  the  matter,  but  tbe 
whole  proceedings  in  this  suit,  bemgak  ks^ 
unex^rienced,  and  perhaps  much  out  of  pnc- 
tice.  It  might  easily  happen,  that  in  an  hasdj 
proceeding,  all  things  might  not  be  tboogfat 
on,  nor  all  the  objections  nor  incoovenieacMi 
foreseen,  and  perhaps  the  coneeqaence  of  tbe 

{)Osition,  that  a  miscarriage,  or  dmng  an  u&- 
awfnl  act,  should  ipto  facto  fbrfoit  tbe  body 
politic  or  corporation,  nu^t  make  a  man  start 
and  cast  about  how  to  avoid  it,  and  flying  fton 
one  danger  run  into  another.  These  are  lfaiB([S 
ordinarily  happening,  and  perhaps  bare  in  tbtf 
case  happened,  and  were  the  canee  of  this  coo- 
oession,  tbattheoid  and  lawfnl  corpontkwioycf 
being,  which  is  contrary  to  tbe  whole  fniae 
and  scope  of  both  the  information  and  re^ 
cation,  and  probably  nerer  thought  on  or  ia- 
tended  when  the  information  or  repficatioa  vu 
made,  bebg  quite  contraKy  and  ineoooistMf 
with  the  frame  and  foundation  of  tbrsi  both. 


iMittg,  and  their  lawful  warrant  remaina;  and    If  it  be  hoUen^  aooonbog  to  thi«i 
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that  the  old  and  lawfiil  corporaden  wai  not  hj 
the  sappoaed  acta  of  foifcitare  dissolred  and 
determined  iotofactOy  but  remained  and  conti- 
nued lawfully  a  corporation,  and  yet  is  so ; 
then  we  have  not  usurped,  but  are  a  lawful 
coiporation  during  the  time  in  the  information, 
and  not  as  therein  supposed  by  usurpation,  and 
without  lawful  authority ;  and  thereby  the  in- 
formation confounded  and  abated. 

But  supposiDGf,  accordinf^  to  what  the  in- 
formation and  replication  suppose,  that  the 
actsof  forfdture  did  i/iso^bc^o  dissolve  and  de- 
termine the  corporation  ;  for  they  will  at  last, 
I  doubt,  come  to  that  a^u :  tor  this  present 
thought,  that  it  shall  be  forfeit,  but  not  dissolved 
or  determined  till  judgment,  will  be  sut»ject  to 
almost  all  the  same  inconveniencies ;  for  when 
judi^ment  is  given,  the  forfeiture  must  relate 
to  the  time  of  offence,  and  to  avoid  all  mean 
acts,  as  in  other  cases  it  doth :  but  to  pass 
this  over. 

III.  Supposing  the  information  good,  the 
replication  good,  and  the  matters  alleds^  for 
forteitura  to  be  as  in  the  replication  alfodged : 
the  next  thing  1  pray  leave  to  speak  unto,  is, 
VThetber  the  matter  alledged  in  the  rejoinder 
be  not  sufficient  to  jusvify  or  excuse  tne  two 
facts  alledged  for  cause  of  forfeiture  ?  I  con- 
ceive they  are.  The  pleadings  here  must  first 
be  stated. 

1.  As  to  the  ordinance'  of*  by-laws  for  the 
toll  in  the  markets.  As  to  that,*  the  defendants 
in  their  rejoinder  have  alleilged,  that  the  city 
of  London  is,  and  was  always,  the  capital  and 
most  populous  city  of  the  kmgdom  ;  that  there 
are  and  always  have  been  great  public  markets 
within  the  said  city ;  that  the  mayor,  com- 
monalty, and  citizens  are,  and  always  have  been 
seized  of  those  markets  in  their  demesne  a»  of 
lee,  and  at  their  own  proper  charges  provided 
market-places,  stalls,  standings,  and  other  ac- 
commodations for  persons  coming  to  those 
markets,  and  overseers  and  officers  for  better 
regulation,  -and  keeping  uiood  order,  and  cleans- 
ing the  same ;  that  for  defraying  those  charges, 
they  have,  and  always  had  aivl  received,  divers 
reasonable  tolls,  rates,  or  sums  of  money,  of 
all  persons  to  those  markets  coming,  for  stalls, 
standings,  and  other  accommodations  by  them 
bad,  for  exposing  to  sale  their  victuals  and  pro- 
visions in  tkose  markets;  that  the  freemen  of 
the  city  of  London  ane  numerous,  above  fifly 
thousand:  that  there  hath  been, time  out  of 
mind,  a  common  council,  consisting  of  the 
mayor,  aldermen,  and  certain  freemen  annually 
elected,  not  exceeding  the  number  of  two  hun- 
dred andfii^y,  called  the  Commons ;  thatthore 
isaoiistomwithin  the  city,  that  the  common 
council  make  by-laws  ana  ordinances  for  the 
better  regulation  and  government  of  the  public 
markets,  and  for  the  appointing  convenient 
pkces  and  times  when  and  where,  within  the 
city,  the  markets  shall  be  kept,  and  for  the  as- 
aessing  and  reducing  to  certainty  reasonable 
tolls,  rates,  or  sums  of  money,*  to  be  paid  by 
liersonsoomingtotbesame  markets,  for  then- 
p^talls,  stations,  and  other  accommodations  by 


them  had,  for  exponng  tosale  their  victuals  as 
oflen  as,  and  when  to  them  should  be  thoogbt* 
expedient,  so  as  their  ordinance  be  useful  to 
the  king  and  his  people,  consonant  to  reason, 
and  not  contrary  to  the  laws  of  the  land ;  that 
this  custom  is  confined  by  Mag.  Char.  Stat.  V 
E.  3.  Stat.  7.  R.  3.  that  after  ue  burning  and 
rebuilding  London,  and  the  alterations  therebj^ 
made,  controversies  did  arise  within  the  city> 
concerning  the  markets  and  tolls  ;  ^t  there* 
uoon  sir  William  Hooker,  then  mayor,  and  th*^ 
aldermen,  and  commons  in  common  council  as* 
sembled,  did  make  an  ordinance,  intituled.  An 
act  for  the  settlement  and  well-ordering  the 
several  public  markets  within  tlie  city:  By 
which  reciting,  that  whereas  for  accommoda* 
tion  of  market  people  with  stalls  and  necessa* 
ries  furtheir  standings,  for  cleansing  and  pavingi 
the  same,  for  defray  ing  incident  charges  aboiit 
the  same,  reasonable  rates  had  always  been 
paid.  To  the  end  the  rates  to  be  paid  might  \m 
ascertained,  that  the  market  people  might  know 
what  to  pay,  and  the  officers  what  to  take,  to 
avoid  extortion,  it  was  crdei-ed,  there  should  h% 
paid  by  the  market-people  for  their  stalls,  stand*' 
mgs,  and  accommodations  in  the  mai'kets,  for 
every  horse- load  of  provision  under  publje 
shelter  2</.  a  day,  for  every  dosser  1<^.  a  day, 
for  every  cart-load  drawn  with  not  above  three 
horses  Sd.  a  day,  with  more  horses,  4d,  a  dajT 
and  upon  refusal  to  pay,  to  be  removed  :  Then 
they  aver,  that  these  rates  are  reasonable  ; 
that  they  are  all  the  rates  that  are  paid  by  such 
market- people  to  the  uiie  of  the  city  ;  that  these 
rates  they  have  received  since  the  makinr  th^sa' 
ordinances ;  that  there  is  no  other  orchnance 
for  raising  moneys  for  such  provisions  exposed 
to  sale  in  their  markets  in  any  manner  made. 

To  this  rejoinder  Mr.  Attorney  hath  snr- 
rejomed,  and  taken  it  by  protestation.  That  the 
city  were  not  seized  of  the  markets,  not  at  their 
own  costs  provided  stalls  and  other  accommo* 
dations :  and  that  the  rates  by  the  ordinance 
appointed  were  not  reasonable.  Fot  plea  sett 
forth  an  act  of  pariiament  made  32  Car.  9» 
enacting,  tlmt  to  the  end  apt  and  convenient 
places  within  the  city  should  be  put  out  for 
buil<)ings,  and  keeping  the  markets;  and  that 
the  Koyal-exchange,  Old-bailey,  and  common 
gaols  and  prisons  within  the  city,  should  be 
made  more  commodious  ;*  f^  the  enalding  the' 
city  to  do  these  filings,  they  should 'have  a 
duty  out  of  coals  imported  betwixt  May  1670, 
and  Midi.  1687,  into  the  port  of  London,  12<f. 
per  chaldron;  which  duty  they  have  accord* 
mgiy  received,  amounting  to  a  great  sum ; 
and  notwithstanding  that  duty,  without  title  or 
ri^ht,  the  defendants  made  the  by-law,  for  their 
private  jSfain,  absque  hoc  tliat  the  mayor,  and 
commonalty,  and  citizens,  have  time  out  of 
mind  had,  or  accustomed  to'havO)  *Tolnetar, 
»  ratas,  sive  denariorum  snmmas  per  ipsos  ma- 
<jorem,  Commtmitatem,  ac  Cives  Civitatia 
'unedict*  superius  supposit'  fi>re  per  fta&f? 
*  legein  sive  ordmatwnem  praedict*  assess'  et  in 
<  certitndiAem  reduct*  prout  per  pteitom  so**. 
'  perius  rejungend*  supponittir.* 
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defendftotfl  thejr  rtbwt,  and  My,  tliat   foifotiira.    I  do  ai^ree,  tHal  for  «  brd  of  i 

lAu-ket  to  prMoribe  to  hare  a  tol  vmoertui, 
and  asoften  aa expedient,  to aiceituD  k,  is  w 
good  prescriptioB.    But  that  is  not  our  case }  1 
do  diatiDguian  betwixt  that  and  tbia  case :  what 
there  is  Ity  eiMtom,  confinned  by  acts  ol'par- 
Itament,  (tor  I  shall  shew  that  they  are  sdiof 
pariiament,  notwithataoding^  w^t  hath  beea  ob- 
jected against  them)  a  power  and  aolborikf 
Tested  in  theiord  mavor,  aldeniien»  and  cosi- 
man  oonncil,  to  regmate  and  order  the  pespK 
tradea,  and  markets  in  the  citj,*  and  the  pheei, 
and  oonfenienees,  and  officers,  liom  Imiett 
time,  and  conseqaently  to  re]§palale  and  urn- 
taan  the  loHs  or  ratesto  be  paid  hjr  themariut- 
people,  to  prevent  extortion  and  inaorderB ;  thai 
sucn  custom  is  legal.    The  chamberlaiD  of 
London's  case :  an  ordinance  that  no  broM 
doth  shall  be  sold  in  the  citf ,  bdbre  it  ht 
brought  to  Blackwell-hall  to  be  aaardwd,  nd 
apenny  for  every  cloth  to  be  paid  for  hnilay^ 
under  pain  of  forfeititig  Of.  Qd,  a  cloth,  to  beie- 
ooTeredintbecity  courts,  Rep.  5,69.  Tboogfi 
objected  that  this  was  an  imposition  of  pty- 
raent  of  money  upon  the  king's  aubjects,  yctad* 
judged  good,  and  a  Procedendo  granfenl. 

An  orainance  that  no  unfreeman  shall  oie  • 
trade  in  London,  adjudged  good.  City  of  Loo- 
don's  case.  Rep.  8.  lol.  1.  A  rouhitode  of  or- 
dinances they  hare  for  regulating  all  masncrif 
trades,  and  of  rates  and  prices ;  and  ao  intdi 
reason  there  is  to  object  against  tiiem,  as  ibii 
ordinance,  or  the  custom  in  this  ease:  bottho 
city  of  London  have  a  government  and  poirer  «f 
making  ordinaiioes  for  governii^  andicguhmir 
trades,  buying  and  aellingHithin  tbeeity,  phoo' 
in  the  common  council,  and  confirmed  ij  f^ 
of  parliament ;  and  thereibre  not  like  die  am 
of  any  private  lord  of  a  market  But  it  is  irar, 
their  ordinances  must  be  unreasonable.  Ht 
payments  tiiat  are  imposed  by  this  otdiDaaee, 
are  only  impoaed  upon  those  that  are  oo^ 
shelter.  It  is  reason  a  recompenoe  should  be 
paid  ;  and  there  is  no  unrrasonafaleneoa  or  in- 
justice  appears  in  the  ordinanoe^  bntareosn- 
able  reeompence.  But  the  custom  or  power 
of  the  common  oooncil  is  not  denied,  as  1  tiko 
it:  for  they  have  not  denied  the  power  to  rega* 
late  and  ascertain  the  tolls  or  smns  of  mooey 
alledged  to  be  in  the  common  oonadt ;  if  dwf 
had,  that  must  have  been  tried :  nor  bave^ 
denied  the  rates  set  to  be  reasOoaUe.  So  tbit 
I  think,  as  to  this  matter,  we  hove  weU-istitkii 
ourselves,  and  justified  our  making  oui;  b^-hVi 
and  tdcing  the  tolls  or  ratea  thereby  appointed: 

and  nothing  in  the  s«r-i«joinder  agaust  os  ti 
the  eontmry  is  objected. 

But  tor  conHiming  and  making  gso^  ^ 
customs,  in  the  nlna,  tfasra  areteeeaelsa 
parliament  pleaded: 

1.  Magna  Charte. 

2*  Stat*  1*  £.  3. 

3.  Stat.  7.  R.  2. 

The  king's  coonael  hairenat  denied  Maeai 
Charta.to  be  a  statute,  but  hsre^Modtfaeoasr 
twoito-bestatutea,  oractoof  parlianwat;  osd 
the  reaiona  given  by 


they  have  always  had  reasonable  tolls,  rates, 
nr  sums  of  money  of  all  persons  coming  to  their 
markets  to  sell  their  provisions,  for  tTOir  stalls 
and  accommodatious :    <  £t  de  hoc  ponit  se 
*  super  patriam  :'  Theatfcstney  demurs.  Upon 
his  pleadings,  the  questions  are,  whether  the 
matters  alledged  by  the  defendsiits,  in  justifi* 
eation  of  the  ordinance,  or  by-law,  be  a  good 
justificatiott  in  law,  or  not  ?  If  it  be,  Mr.  At- 
torney in  his  sur-rejoinder  hath  given  no  an- 
swer to  it  at  all;  he  bath  neither  confessed  it, 
nor  denied  it.    The  rejoinder  saith,  that  the 
efefendants  are,  and  always  have  been  seized  of 
the  markets  in  fee  ;  that  they  at  their  charge 
provided  market-places,  stalls,  standings,  and 
officers  for  the  accommodations  of  the  marketa, 
and  cleansing  them ;  that  for  defraying  those 
charges,  they  have  always  had  divers  reasona- 
ble tolls  and  rates  for  standings,  and  other  ac« 
commodations ;  that  the  common  council  have, 
as  oi'ten  as  expedient,  always  made  ordinances 
for  regulating  those  markets,  and  for  anngswing 
and  rraucin^  to  certainty  reasonable  tolls,  rates, 
and  sums  ot  money  to  be  paid  by  the  market- 
people  for  their  accommodations :  that  according 
to  this  custom,  they  made  the  ordinanceand  by- 
law. Mr.  Attorney  in  his  siv-reioinder  hath  not 
flenied  any  part  of  this ;  but  offers  a  traverse  to 
that  which  is  no-where  alledged  or  supposed.  It 
is  never  pretended,  that  the  city  have  bad,  time 
out  of  mind,  the  very  tolls  and  aums  of  money 
Ibr  toll  assessed  by  the  ordinance.    There  is 
not  a  word  in  the  rejoinder  to  tiiat  purpose,  but 
to  the  contrary  ;  (viz.^  that  they,  in  thdr  re- 
joinder claim  a  power  oy  ordinance  of  common 
ODuncil  to  assess  and  set  the  rates  of  these  tolls 
and  payments  as  often  as  and  when  to  them 
shall  seem  expedient.     It  is  admitted  in  the  re- 
joinder, that  these  auras  were  not  time  out  of 
mind,  oikly  the}'  had  power  to  set,  assess,  and 
ascertain,  as  often  as  expedient :  therefore  when 
Mr.  Attorney  traverseth  our  having,  time  out  of 
mind,  the  tolU,  rates,  and  sums  of  money  by  the 
ordinance  assessed,  and  in  *  certitud'  redact' 
this  is  plain,,  bestd^  any  thing  churned  or  pre- 
tended unto,  if  he  had  intended  to  traverse  what 
we  have   alledged,  that   we  have   Imd  time 
oat  of  mind   divers  reasonable  tolls  and  sums 
of  money   ibr  ^stails  and    accommodations : 
Or  if  he  would  Oiave  traversed  the  instance 
oUedged  for   the  common  council  assessing 
^ose  tolls,  as  often  as  expedient,  that  was 

Sun  and  easy  to  do ;  but  that  he  hath  not 
ne  £  He  hath  only  traversed  whether  the  tolls, 
rates,  and  sums  of  money,  by  the  ordihaooeaa- 
oesaedr  and  reduced  into  certainty,  hare  been 
tiBoeout  of  mind.  This  is  the  proper  sense  of 
ins  traverae ;  bat  if  doubtful  in  its  sense,  his 
tiaverse  is  nought  for  that  cause  ;  for  dut^us 
wnrds  make  no  issue  for  the  jury  to  try,  else 
men  should  be  tricked  and  ensnaned  by  doubt- 
ful words  to  pervert  cieht :  so  that  if  tfie  matter 
idted^  in  the  record  be  suffieieot  in  law  to 
jnstiiy  the  raaldnsr  this  ordinance  or  by-law, 
than  what  is  dene  &erein  by  ^  net  of  common 
tpuncil  is  lawfully  and  rigntfiiUy  dbiM,  and  do 
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rest  of  the  acts  of  tiiis  rery  parliunenl  of  th# 
1  £.  3.  mew.  17.  are,  appears  by  the  patenH 
roU  of  the  same  parliament  A  charter  granted 
by  4iie  kioff  <  de  assensu  Preelator'  Comita, 
'Baron'  Communit'    Heffni   in  Paritamento 

*  apud  Westm'  to  enable  the  chy  to  apprehend 
felons  in  Southwark.  An  act  in  the  same  form, 
for  annulling  the  conviction  of  treasons  thai 
was  against  Roger  Mortimer,  in  the  time  of  £• 
2.  Rot  Claus.  1  £.  3.  An  exemplificatiott 
then  entered  of  an  act  made  in  the  same  iorm 
in  the  same  parliament,  for  the  annulling  tht 
attainder  of  Thomas  earl  of  Lancaster,  aft* 
tainted  tempore  £.  2.  Rot  Pat.  3  £.  3.  P.  8. 

I.  M.  ir.  Divers  other  acts  of  parliament  ift 
the  same  form  made  1  £.  3.  for  annulling  diTen 
other  attainders  that  were  tempore  £.  S.  So 
that  as  to  this  act  of  parliament  1  £.  3.  I  think 
the  objections  are  answered,  and  that  it  is  an 
act,  as  pleaded,  Rot.  Pat.  3  £.  3.  P.  6.  9.  BI* 

II,  Inst.  2.  537. 639. 
Andasto  the  other  act  7  R.  3.  that  that  m 

no  act  of  parliament,  only  a  prayer  of  the  Com** 
moos,  that  there  might  be  a  patent  granted  t« 
the  city,  confirming  their  liberties,  *  licet  uai 

*  vel  abusi  fuerint ;'  and  the  answer  was,  ^  It 
Roy  le  veult.* 

They  object  for  reasons  against  that  being 
an  act  of  parliament. 

First.  That  it  wants  the  aasent  of  the  Lordi. 

Secondly,  It  i^  only  a  prayer  of  tiie  Com^ 
mons  to  have  their  liblerties  confirmed,  and  tbs 
king's  answer '  Le  Roy  le  veult,'  but  nothing 
done  to  confirm  it. 

As  to  the  first  objection,  supposing  it  true 
that  there  is  no  mention  made  ot  the  assent  of 
the  Lords,  yet  the  act  is  a  good  act 

1.  It  appears  to  be  in  parliament '  ad  installs 

*  tiam  et  reqoisitiooem  Commonitat'  Regal 
'  nostri  in  pnesenti  Parliamento.' 

S.  The  answer  in  parliament,  that  isgivcR 
by  the  king  to  the  m^kipg  aU  hwsy  is  giTon  te 
this,  *  Le  Roy  le  reult' 

3.  And  next,  it  is  admitted  to  be  upon  tW 
parliament  RoU,  7  R*  3.  Num.  37.  Ihkim 
More  said,  that  ^cts.of  parliament  are  notiB 
certain  form ;  sometimes  entered  as  charfeeis 
or  grants,  sometimes  as  articles,  sometimes  and 
fi'equently  as  petitions ;  the  books  I  hare  al# 
reviiy  cited  proved  it.  But  according  to  th» 
course  of  parliaments,  let  it  be  in  what  &i7n'it 
will,  let  it  begin  in  which  House  it  will,  yet  it 
must  go  through  both  the  Houses  of  pariia- 
ment,  before  it  can  come  to  the  king  fyt  his 
royal  assent  If  either  IJouse  rejects  or  refii* 
s^,  there  it  ends,  it  comes  not  to  tlie  king  $ 
nor  is  the  'voyftl  assent  in  these  great  opentwm 
words, '  Le  Roy  le  veult,'  in  parliament  giveii 
to  imy  thing,  but  what  the  whole  parliament 
have  assented  and  agreed  unto  :  so  that  this  is 
an  objection  grounded  upon  a  reason  eontrazy 
to  all  the  course  of  parliaments,  whirh  shem 
that  the  Loidsiisisent  was  to  it,  though  not  men« 
tioned.  8elden's  Mare  CUuis.  iM9.  gives  n  full 
resolution  herein :  *  CertissimHOi^est,'  saith  ht^ 
that  according  to  custom  no  answer  ia  gtvw^ 
tidier  by  the  king,  orii^  the  kbg^Si  m»me,M 


Because  noi  in  print,  nor  roU  of  it  to  be 
found ;  or  because  nobody  knows  where  to 
find  it. 

As  to  the  fir«fc,  private  acts  of  parliament  do 
not  use  to  be  printed,  few  are. 

As  to  the  second,  suppose  there  were  no  roU 
to  be  found.  Doth  this  after  so  long  a  time 
conclude  diere  was  none  such ;  especially  since 
^r.  Solicitor  was  pleased  to  acknowledge,  that 
there  are  noparUamentroUsof  £.  3.  till  4.  £.  3. 
It  is  true,  that  almost  all  the  parhament  rolls 
of  U.  3.  £.  1.  £.  3.  and  till4  £.  i^.  are  indeed 
lost.  But  besides,  in  those  days  public  acts 
"were  not  only  entered  upon  uie  parliament 
rolls,  hut  from  thenoe  transcribed,  and  sent 
under  the  great  seal  to  be  published  by  the 
sherifis  of  ue  counties,  in  the  cities  and  bo* 
roughs,  and  also  by  writ  tothe  courts  in  W^- 
minster  hall,  to  be  there  entered  and  recorded, 
of  which  there  arc  many  found,  especially  jn 
the  £xche^uer ;  and  hence  came  the  rule  in 
law,  that  judges,  es  Officio,  are  bound  to  take 
jiotioe  of  general  acts  of  parliament :  hut  for 
private  acts,  the^  were  put  under  the  great 
eeal,  and  the  parties  interested  had  the  same 
to  produce  :  but  that  these  in  this  case  should 
he  questioned  to  be  acts  is  strange. 

But  to  prove  them  acts  :  As  to  the  act,  1 
£.3. 

1.  We  have  pleaded  it  under  the  great  seal . 
of  King  £.  3.  that  made  it  with  a  ^  profort  hie 
in  cur*,  and  shewn  it  with  our  ]dea  as  we  ought, 
^d  this  ui  evidence  sufficient  of  itsdf.  If  the 
same,  produced  under  the  great  seal  put  to  it 
when  made,  be  not  sufficient  evidence  to  satisfy, 
what  can  be? 

(3.)  But  in  this  case  it  is  enrolled  upon  re- 
cord, *  Inter  pladta  oorowe- penes  oommerarios 

*  in  Scaccario  ;*  itis  enrolled  there,  Trin.  1.  JB. 
;).r.  61,68. 

But  perhaps  it  may  be  objected  also.  That- 
this  was  no  act  of  parliament,  but  only  a  grant 
or  patent  in  parliament ;  because  it  is  that  the 
king  *  de  assensu  Pnelator'  Comitu  Baron'  ac 
<  totius  CommunitaV  regniin  preesenti  Parliar 

*  mento.* 

I  answer,  that  acts  of  parliament  observe  not 
any  certain  form.  In  the  case  of  the  earldom 
of  Oxford  expressly,  Jones  103.  that  there  was 
varietjjT  in  penning  acts  of  parliament  in  an- 
cient time,  *  Doroinus  Rex  per  Concilium  fide- 

*  lium  subditor*  suor'  statuit,'  and  other  forms 
there,  are  yet  good  acts.  But  that  they  were 
anciently  in  form  of  patents  or  srants  in  par- 
liament. Magna  Charts,  C.  1.  is  in  form  of  a 
charter  or  grant  The  form  of  the  act  of  par- 
liament, 11  £.  3.  Prince's  Case,  R.  8.  fol.  8. 
lor  creating  the  prince  of  Wales,  begins  £d- 
wardus  Dei  Gmtia,  dec.  in  form  of  patent,  and 
is  <  De  communi  assensu  et  cooeilio  Pndator' 

*  Comitu,  Baron' et  alionim  de  conciHo  nostro 

*  in  pnesenti  Parliamento,'  and  adjudged  a 
good  act  of  parliament ;  and  tlie  authorities  and 
reasons  to  prove  it  an  act  of  parliament  are  fbl. 
18, 19,  «0,  so  full,  that  it  might  he  thought  that 
tfaie  oj^ection  would  never  have  been  made : 
«wltf»ttU«  is  inthe  jameiMnDthBtaU  the 
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Any  pariiamentarj  bills,  before  that  the  bOl, 
wbetner  it  be  brought  in  first  by  the  liords,  ur 
by  the  Commons,  helb  passed  both  Hoases,  as 
it  is  known  t^  all  that  are  versed  in  the  ai&irs 
and  records  of  parliament.  And*  in  the  prince's 
case  before  cited,  there  the  act  is  said  to  be  '  de 
>  Assensu  et  ConsiV  of  the  Lords,  but  doth  not 
aame  the  Commons ;  and  this  answers  the 
other  reason  also,  viz.  That  it  should  only  be  a 
prayer  and  petition  also,  to  hare  a  charter  of 
confirmation  granted :  for  since  tlie  forms  are 
in  manner  of  petitions,  since  the  royal  asisent 
\  or  words,  •  Lc  Roy  le  veult,'  is  never  put  to 
any  bills  in  parliament,  but  such  as  are  thereby 
made  and  paned  into  laws,  the  s^i^ing^  the  royal 
assent  is  sufficient  in  this  case  to  prove  it  a  law. 
But  lor  further  evidence,  we  have  it  under  the 
great  seal  of  king^  R.  2.  thus  penned :    *  Ad  in- 

*  stantiam  et  requisitionem  Communic'  Regni 
'  nostri  An^V  in  preesenti  Pariiaraento  nostro, 

*  pro  ma^on  Quiete  et  Pace  inter  Legeos  nostros 
*T0cendis,   et  pro   bono    publico  de  assensu 

*  IVdelatorum,  Dominor'  Procerum,  et  Magnat' 

*  nobis  in  eodem  Parltamento  assistentium,  Sec* 
80  that  hereby  it  is  fully  proved,  and  shewn,  tjust 
thoug^h  the  assent  of  the  loords  be  not  mentioned 
in  the  copy,  yet  that  it  was  had,  and  under  the 
groat  seal  of  R.  S.  it  so  appears.  We  have 
also,  in  oar  books  of  the  acts  of  that  time  in 
the  city,  the  proclamation  made  upon  the  first 

S-omulging  this  act,  in  the  time  of  sir  Nicholas 
rember,  lord  mayor.  Lib.  H.  f.  169.  a.  and  b. 
and  therein  it  is  also  entered  in  the  same  words 
as  before,  under  the  ^reat  seal  of  R.  S. '  de  as- 

*  sensu  Prslator','  &c.  Next  our  books  and 
continual  practice  ever  since.  It  is  true,  that 
in  the  7  Hen.  a.  fol  1.  when  it  is  said,  that  the 
customs  of  London  were  confirmed  by  statute 
Qfotte,  what  statute !  but  it  is  not  there  made 
a  Quere,  whether  this  were  a  statute  ?  Instit. 
4.  SoO.  Rep.  5.  63.  Rep.  8.  162.  all  say,  that 
the  customs  of  London  are  confirmed  by  par- 
liament, 7  R.  3.  Justice  Jones  283.  hath  it 
verbatim  out  of  the  parliament  roll.  The  con- 
stant course  of  pleading  the  customs  of  London, 
is  to  plead  a  confirmation  of  them  by  this  act  of 
parliament :  so  that  as  to  this  point  there  is  not 
any  one  book  or  opinion  before  this  day,  in  fa- 
your  of  what  is  affirmed,  that  these  are  not  acts 
of  parliament ;  and  our  plea  stands  good  in 
law,  and  the  ordinance,  and  by  law,  and  custom 
is  g^M>d,  and  then  no  forfeiture  thereby. 

*  But  suppose,  and  admit,  that  this  by-law  be 
the  act  or  the  corporation,  and  not  good  and 
sufficient  in  Jaw,  nor  in  law  justifiable.  Quid 
teguiiur  9  Then  it  is  void  in  law.    Then  if  it 

.  lie  void  in  law,  how  can  it  make  a  forfeiture  f 
Suppose  a  lessee  for  years,  or  for  life,  makes 

*  feoffment,  but  it  is  not  duly  executed  for 
want  of  livery  and  seisin,  by  which  it  is  void 
in  law,  can  this  make  a  forteiture  of  the  es- 
tate of  the  lessee  P    Suppose  a  corporation 

*  Tenant  pur  autur  vie'  makes  a  feoffment 
srhich'  is  void  for  want  of  livery  duly  made,  will 
this  fbrieit  their  estate  P  A  void  act  shall  hot  des- 
troy or  fbrfieita  precedent  estate.  A  parson,  that 
liatiliafaiinir  boi&cfioe,aooepti  a  8ecoQ<lbeaefice 


incoihpatible,  was  institnted  and  indqcted,  bat 
did  not  read  the  articles,  his  first  beoefioi 
was  not  forfeit  or  void  hereby,  becauieby  the 
statute  the  not  reading  his  arfides  bad  inide 
his  institution  and  induction  void.  Dyer  377  k 
80  that  then  whether  this  by-law  or  ordioanoe 
were  ^ood  and  void  in  law,  perhaps-is  notnrech 
niatenal  ;  it  cannot  make  any  forfeitareoftfai 
corporation,  it  can  have  no  such  effwt ;  for  if 
itbeaeood  and  lawful  by-law,  noibifatnre 
can'.be  for  doing  a  good  and  lawfiil  act.  If  tk 
ordinance  be  not  warrantable  by  law,  then  H  is 
void  in  law  ;  if  vmd  in  law,  a  void  set  ca 
make  no  foxfeitnre. 

But  you  received,  say  they,  and  exacted 
Irom  the  king's  sutgects  sums  of  nxmey  \n 
this  ordinance. 

I  answer,  suppose  we  did,  and  that  we  bid 
no  right  to  have  this  money  ;  if  an  t^on,  fa? 
colour  of  his  office,  receive  more  than  is  hs 
due,  it  is  extortion,  and  a  crime  panisliable: 
But  if  a  person,  that  is  no  officer,  take  maatj 
that  is  not  due,  or  more  than  is  his  due,tM 
parties  injured  have  th^irHNsraeihes  by  adm ; 
but  this  IS  no  crime  for  which  any  fwfeilaR 
or  penalty  is  incurred  by  the  peraou  tbat  sd 
takes  or  receives  the  money.  Suppose  a  loid 
of  a  manor  exact  or  take  greater  fines  or  was 
of  money  from  his  copyholders  or  teoiBli 
than  he  ought,  they  have  their  remedies  by 
actions  i^adnst  those  that  receive  ;  so  if  a  cor- 
poration receive  or  take  money  supposed  to  be 
due,  but  in  truth  is  not,  how  can  this  forfeit  any 
thing  f 

But  you  took  upon  you,  say  they,  apovff 
and  authority  to  tax  the  king's  people,  andlD 
take  and  receive  the  money  so  taxed. 

I  answer.  This  is  but  the  same  thingt^^ 
put  into  greater '  words.  It  is  still  iwt  the 
making  an  unlawful  by-law,  and  thereby  sp- 
pointiAg  money  to  be  paid  whidi  ought  »<. 
or  more  than  should  be ;  and  as  to  the  tnraitf 
of  it,  or  expressing  it  in  stately  wordCt  s 
taking  upon  you,  or  usurping  authority  ^ 
impose  upon,  and  tax  the  king's  people ;  vbo* 
Eoevfer  doth  any  act  or  thing,  he  takes  opoD 
him,  and  doth  also  execute  tne  power  andio- 
thority  of  doing  that  act  or  tbiog,  wfaidi  'f 
comprehended  m  the  thing  done.  The  iDakia^ 
a  by-law  or  ordinance,  whoreby  more  is  or- 
dered to  be  paid  than  ought ;  or  monies  if 
pointed  to  be  paid  where  none  is  due,  is  still  sS 
the  fiu;t  and  thing  done ;  and  if  that  mke  tfi 
•Ibrfeiture  of  the  corporation,  or  criice  poiisb- 
able  by  indictment  or  hifbrroalion,  except  oolr 
astbe  statute  19  H.  7.  c.  7.  which  1  sbaE 
hereafter  mention,  hath  appointed  for  forfeitiE« 
of  40i.  the  taking  or  usurping  the  power  ^ 
do  it,  cannot  be  more,  or  ^ect  more,  ^ 
the  doing  the  thiitg  which  comprehends  U. 

2.     As  to  the  other   cause  alledged  intoe 
replication  for  forfeiture,  the  petition,  ikibWjC 
and  publishing  it ;  in  the  replication  it  i$ »' 
ledged,  Tbat  the  parliament  the  tOtb  of  J« 
nuary  was  prorogued  to  the  IMMh  of  January 
that  the  13th  of  January  the  mayor,  oobuwhi 
alty,  anddtiarawof  LoiidoiB«  in  tftdrcomaM* 


1235]    STATE  TiaALS*  94  CfliniES  11.  itSi.f^'^i^ke  City  of  London.    [1234 


ommeil  uoudbleAf  *  iiiiditio#e,  Arfvitate  et  ie- 

*  dhioae/  took   opon  ^lem  *  ad  judve^UMT  et 

*  ceoseod* '  the  kin^  and  the  prorogation  of  the 
parliament  by  the  kingf  ink  made  ;  and  that  the 
mayor  and  commonalty,  and  citizena  of  Lon 
fkm,  so  hi  the  said  common  council  assemWed, 
did  grre  their  votes  and  order  that  a  petition,  in 
the  name  of  the  miuror,  aldermen,  and  com- 
mona  ef  the  city  of  London,  in  common  conn- 
cil  assembled,  shoaM  he  exhilnted  to  the  Ving : 
In  which  petition  it  was  contained,  that  hy  that 
proroealion  the  prosecution  of  the  pobhc  jus- 
tice of  the  kingdom,  and  the  making  neces- 
sary fyfovisions  for  the  presenratkm  of  the  king, 
and  msprotestant  subjects,  had  received  inter- 
ruption; and  that  the  mayor,  commonaltr, 
and  chiaetB  of  London,  in  common  conncil, 
as  afitreaaid,  assembled^  maliciously  and  Sedi- 
tiously, to  the  intent  the  sUnle  shonld  be  dis- 
persed among  the  king's  subjects,  and  to  cause 
an  opinkm  tmit  the  kin^  obstrticted  the  puUic 
jiartice,  and  to  stir  up  hatred  add  dislike  against 
the  king's  jimon  and  government,  did  order 
the  said  pettdon  to  be  printed ;  and  afterwards 
th^  did  print  it,  and  canned  it  to  be  jMiBlfshed. 

The  defendants  in  their  rejomder  to  this 
Ibreaeh  set ibrthindalledge,  That  ther^wiisa 
pkit  against  the  life  of  the  king,  the  goverti- 
ment,  and  the  proiestant  religion ;  and  set 
forth  sHthe  prueeediiiga  npon  it,  th^  dthiiilders 
and  knpeachmenti  of  the  lords  in  tlie  Tower  in 
pvfiament  depeildinei  tbeproclMtnatioh  deelsfir- 
ing*  the  dangers  by  this  plot,  that  they  cbdld 
aot  otiierwise  in  Human  reason  be  prevebted, 
but  by  the  Uessiffg  of  Ood^  upoh  the  coii^ttll*- 
tions and  endeavours  of  thM  great eouncitthie 
parliament^  and  commanding  a  gM^Ml  fast  tb 
be  kept  m  Lotodon  the^ad  of  Decembef,  mid 
that  it  was  kept  actordingly  i  ike  proceeding 
in  the  parliament  towards  the  trial  Of  the  lor&, 
asid  preparing  bitia  to  be  enacted  into  hiivs,  for 
peacrvation  of  the  king  and  hii  subjects 
a^^ainst  thtee  plots  and  cotfispitftcies ;  thAt 
divers*  of  tlie  ertizens^  loyal  subjects,  being 
much  aflriglHed,  arid  tiroubted  in  thkit  mhids, 
with  the  apprehension  nf  these  dangrt<9,  did 
exhibit  their  petitkni  to  sir  Patience  Ward^  then 
lord  mayor,  and  the  akiermen,  and  the  com- 
flMBffin  coittmon  eonndl  then  assemble^,'  coli- 
taitmiff' their  i^ars  mnd  apprehensions  andesr- 

SeotaSans  fiHom  the  km^  tfhd  that  parHa'thent'; 
idpetitbnj  that  the  common  eonncit  w^Mild 
pelinoa  ftr  the  sitting  of  that  parliament,  at  that 
time  pfinro^ued.  And  thc^i^hipon  the  nf^or 
and  aMermen,  (naming  them)  and  oomm^rfs  in 
oommen  councii  aasemUed  from  thehr  hearts 
trdiykyyaltothcrkine,  anfd  fcirdfe  satisfatfion 
of  tbie  citiir^eiis,  who  had  exhibited  that  potion, 
and  of  intflot  ta  presevre  the  y^tsah  of  the 
king,  and  his  geivermnefit,  md  give  their 
▼otes,  ahd  order  a  petition  abotiid  te  exhi- 
bited to  the  king  in  the  nAme  of  the  riikyor, 
•htemen,  and'toommons  in  oommonf  eonncii  as^ 
tfembled,  and  set  fbrfh  thejpetitran  in  th«  nAme  of 
the  trnvm^  aldermen,  ana  comuMis  in  common 
oodndf  assembled  in  hoe  verba:  Wherein 
other  thmgt  it  ia  oontaned^  Thnt  tbfe;f 
rQU  viiu 


were  Extremely  surprised  at  the  late  proroga- 
tion whereby  the  prosecution  nf  the  public  j  us- 
tice  of  the  kingdom,  and  the  making  xirovisions 
necessary  forpreserving  the  king's  person,  and 
his  Protestant  subjects,  receiv^  interruption. 
And  did  farther  agree  and  onler  that  that  pe- 
tition, after  ft  had  been  presented,  should  be 
printed,  which  was  so  ordered  with  intent,  that 
false  reports  concerning  the  petition  migntbe 
prevented ;  the  enemies  of  the  king  and  the 
conspirators,  from  proceeding  in  the  con- 
spiracy, deterr^,  the  troubles  in  the  minds  of 
the  citizens  alleviated,  and  the  citizens  knoW 
what  had  been  done  upon  their  petition  ;  that 
the  petition  was  delivered  to  the  kmg,  and  after- 
wards printed ;  that  this  b  the  same  petition 
and  printing  in  the  replication  mentioned  ahsq; 
V  hoc,  that  any  petition  of  or  concerning  the  pro- 
nation of  the  parliament  was  made,  orderecl, 
published,  or  printed  in  any  other  manner  than 
they  have  alledged,  as  the  Attorney  Geuerid 
supposeth.  To  this  part  of  the  rejoinder 
Mr.  Attorney  hath  demurred  generally  by 
the  demurrer,  the  fact  alledg^  in  the  re- 
plication is  admitted  to  be  true,  and  it  is  trde 
that  there  are  no  words,  that  are  written  Or 
spoken,  but  are  subject  to  various  coq- 
strnctionn:  But  I  take  it,  that  no  words, 
whether  written  or  spoken,  ought  to  be  taken 
in  an  ill  sense,  if  they  may  rea^nably  be 
tiken  in  a  better;  *  Nemo  praesumitur  esse 
*  mains;'  and  therrfore  the  t^otds  lUim  stand 
as  thejh  are  penned:  And  havinff  first  ejC- 
prc^ed  thehr  feaiis;  and  next  their  hopes,  froib 
the  king  anrf  parliament's  proceedings  in  tri^ 
of  thoi^  that  were  impeached,  aild  making 
Idws'  for  th^  seciirity,  and  how  they  were  sur- 
ptided  at  the  prorogation  ;  then  they  say,  TTiat 
Dy  that  pK»h)gahob,  the  prbseciltlonnf  the  pnlJ- 
K<<  jnsttoe  Of  this  kingdotn,  and  the  niakinfe'nd- 
CMsary  provisions  for  the  prteseiVtttioii  w  the 
king  and  his  Protestant  ftohjects,  had  received 
interruption.  It  i«;  mrtitioned  only  as  a  ^mie" 
^nce  of  the  ]htyrogation,  it  is  not  said  or  ex- 
pressed,' tHat  the  king;  did  ittterriJpt ;  fbr  I 
think  thd^  is  great  difference  betwixt  the  orh 
sdH  o^^ression  luid  the  other.  An  ill  cohse- 
qoence  rtiay  attend  a  good,  atrd  coriimendaW*, 
and  most  necessary  act ;  but  no  cotisejnences 
canmdce  ah  ill  act  good;  ahd  therefore  the 
expressing '  th^  coriseonte'ce  doth  not  neces- 
sarily condMri  or  declare  the  act  to  ble  ah  ill 
ai*.  Snppose,  thiit  in  the  time  of  the  gredt 
nla^foe  il  man  had  had  A  suit  in  Westminster- 
nail,  whereiri  all  fais^  estate  had  been  concerned, 
and  had  said  nr  writ,  that  by  the  adjournment 
0^  th6  terms  by  the  king,  the  proceedings  of 
tfie  cotnfs  of  instice  in  his  suit  had  receivS  ab 
interruption,  nad  the^  words  been  punishable  P 
The  acyoumment  was  then  the  most  necessaiy 
and  commendable  act  that  could  be  f^  tb^  pre- 
servatioh  of  the  kmg's  subjects  in  that  ra^njr 
pesfifence ;  andt^e  act  itself  being  so  good  ana 
necessary,  thongh  there  were  snch  conseipienoe 
at  to  that  particular  suit,  the  writing  or  say  in^, 
that  it  bad  such  a  consequence,  such  an  in- 
temnMion\  did  acvt,   I  concdte,    condemn, 
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judge,  dedne  or  cjuwcw  Ike  ad  ti>  be  iil« 
BupiHwe  a  hmd  bad  nad  a  bill  depeedieg  id 
tbat  parliament,  to  be  enacted  for  tbe  ena- 
bling him  to  aell  hie  land  to  pay  hie  debts,  to 
free  him  from  a  gaol:  Or,  auppoae  tbat 
some  one  of  tbe  kiras  impeached  in  tbat  |iar- 
liament  bad  made  a  petition  fi>r  the  sitting 
of  the  parliament,  and  bad  therein  expressed 
aa  a  reason  and  ffroond  of  his  petition^  the 
like  words  as  in  ttiis  petition:  Wbat  woold 
tbe  court  have  judged  of  it?  Are  not  the  cases 
much  tbesame?  If  they  are,  tbere  will  be  no 
distinction  of  perKMis  in  judgment ;  I  am  sure 
tbere  ought  not.  Perhaps  when  ttiis  petition 
was  maoe,  there  might  be  loo  much  beat  in  the 
minds  of  men;  and  it  is  true  that  heatin- 
creaaeth  beat,  and  fire  kindles  fire ;  it  is  time 
for  an  sorti  to  grpow  oool  and  temperate,  and  to 
weigh  and  consider ;  we  are,  or  should  be,  con- 
■ideiiogmen.  This  petition  was  made ncmiae 
contrMoicentef  and  nndoubledlY  among  such  a 
number  as  the  common  council,  there  must  be 
men  of  vaiiely  of  tempers  and  dispositions: 
But  for  the  greatest  number  of  the  aldermen, 
anfl  common  council,  think  of  them;  we  know 
the  men.  many  of  them ;  can  we  imagine,  that 
they  had  either  the  least  ill  thought  or  meaning 
towards  the  kinff ,  his  person  or  goveiiiment,  in 
this  petition,  or  ue  printing  it?  And  as  forthe 
printing  it,  that,  my  lord»  stands  upon  the  eame 
leifons  and  srounda:  For  if  there  be  nothing 
ill  or  unlawfiil  in  it  contained^  then  the  piint- 
mg  and  publishing  of  that  which  contains  no* 
thug  ill  or  untewful,  is  not,  as  I  conceive,  ill 
cr  unlawful.  Printing  is  but  a  moroezpe^ 
ditiotti  way  of  writing,  and  is  good  or  bad  as 
the  matter  printed  is  good  or  bad.  The  de- 
fendants in  tneir  r^inder  have  set  forth  their 
whole  case,  the  reasons  and  grounds  of  wbat 
die  common  councO  did,  and  the  manner  and 
intent  of  their  doing  it ;  all  which  fact  cannot 
be  denied  to  be  true,  but  is  now  confessed  fay 
the  demurrer.  It  hath  not,  nor  can  be  said, 
but  it  is  wdl  pleaded,  and  nogfat  have  been  tra- 
▼ersed  and  denied  if  not  true:  But  it  is  con- 
ftssed  by  the  demurrer  to  betrue,  and  tbeiflon 
that  most  be  taken  to  be  the  ftct,  and  not  as 
alledged  in  the  r^lication,  and  then  so  taken,  I 
submit  it  to  your  jud|pnent 

d«  But  the  next  tiung  considerable  is,  Whe- 
ther supposing  and  admitting  that  if  done  by 
tbe  body  politic,  it  hath  been  a  miscarriage  or 
e  crime?  Whether  not  being  done  by  the 
body  politic,  nor  under  the  common  seal,  but 
bjT  common  council,  whether  thereby  the  being 
cf  the  corporation  shall  be  forfeit 

A  common  council  in  corpocationsis  gene- 
rally a  select  number  «f  the  body  corporate, 
iDOOstituted  to  advise  and  assist  the  corporation 
in  their  ordinarv  affiiirs  and  businees.  lliere 
is  no  certain  mk  nor  measure  of  their  power 
wherein  all  the  common  councils  agree.  In 
some  corporations  the  commen  council  have 
greater  authority,  in  some  tan,  nooording  to 
the  several  authorities  by  their  re^eotivc 
charters,  where  the  corporations  are  by  char- 
4i(9 ;  or  by  custom  or  usage,  where  the  ooi^ 


by  pieaciiplioli :  Pi  in  riliksy 
are  a  subservient  nmsber  of  men,  I'wisiiiiiiid 
and  authorised  for  particular  ends  ahdyarpsses: 
And  in  this  case  I  think  th^  court  can  take 
notice  of  the  csmnon  eouMil  no  ulikinisa 
than  upon  the  record  they  appear  t)o  be.  Uni 
replicsnon  doth  not  say  what  they  are,  but 
would  go  in  the  dailc,  by  intpmion  and  pn- 
sumption,  the  best  way  and  method  to  arti- 
trary  detarmiaation.  The  r^oinder  soith^  tbat 
the  citiaeBs  and  freemen  are  a  great  nnnbtf, 
50,000,  and  moit.  That  there  £itk  been  liase 
out  of  mind  a  common  council,  consitiiyof 
the  mayor  and  aMemen  for  the  tune  bcmg, 
and  of  certain  freemen,  not  exceeding  SM 
annually  elected  to  serve  as  conunoe  conned 
men,  and  are  called  the  comrnoo  coimeil  of  the 
city ;  that  time  out  of  mind  there  bath  been  a 
custom,  that. tbe  mayor,  aldermen,  and 
citizens,  so  ejected  to  be  of  the  conai 
cil,  according  to\  custom,  haTebeen 
ed  to  make  by-laws  and  ordinanoes,  ferte 
better  regulation  of  the  public  matketa,  ferap* 
pointing  times  and  fdaoss,  and  aaaeasng  aad 
reducing  iqto  certainty  reaaonable  tdia,  ntae, 
and  sums  of  money,  payable  fer  stalls  and 
standings  in  the  maricet:  For  any  Ikflig  a^ 
pean  upon  the  record,  this  ia  all  they  bavt 
power  to  do :  non  oonile^  to>  the  oonrt,  the! 
they  haye  any  odier  power  or  axithotity  over 
lands, estates^ or anvtmnsr else.  Next,iftbii 
which  in  the  rgoinder  is  dedged,'of  the  bdag 
and  power,  be  true,  and  so  admitted,  then 
what  they  did  in  making  ^e  ordinance,  wai 
done  by  good  and  lawful  power  and  atttherity, 
and  then  can  bene  oflence:  Butif  to  make  the 
ordinance  be  an  offence,  and  an  unlawfU  ac^ 
you  deny  the  custom  to  be  good,  and  aay,tki 
customs  void,  and  against  utw,  and  for  thM 
reason  the  ordnance  illegal.  Then  tioii  cob* 
itatf  that  thcjy  bad  any  power  at  all  to  do  any 
thing,  and  then,  a  common  council  to  adviv 
witbout  power  to  do  any  «et ;  and  if  ea,  hov 
can  a  parcel  or  part  of  a  corporatkm,  net  aih 
thorised  to  do  any  aot^  do  aa  act  that  sbsl 
forfeit?  Suppose  a  particular  company,  as  tfar 
meroers,  had  done  this,  coubl  this  be  a  fei^ 
feiture?  But  if  to  avoid  this  you  win  aay,  tbat 
the  court  shall  take  notice  of  the  ^'eiiimna 
council  of  London,  to  hav^the  ssanagenient  ef 
the  bnatness  of  the  corporation  belenging  It 
them ;  this  I  think  the  court  cannot  da,  uid  I 
cannot  see  bow  possiblv  they  can,  as  a  cent, 
judicially  take  notice  hereof.  Suppeee  ev 
^[uestkm  had  been  cencendag  another  eor|pai»> 
tion,  cooM  the  court  then,  as  a  court,  judi- 
cially havetakea  aotioe  of  the  power  or  autlH^ 
rity  of  their  common  councB?  Mr.  aoiieiioi  in 
bis  argument  held,  that  there  was  no  diftranes 
betwixt  London  and  another  oorporatien,  ex* 
ceptthat  liondon  wasthebiggestu  Tlienpiit 
the  case  of  any  otber  coiyoratkm,  caold  tlis 
court  judicially  nave  taken  notice  of  their  power 
or  interest,  without  having  it  apecUly  set 
forth?  Is  it  possible  the  court  can,  sineeAcjr 
differ  one  fh>m  the  other,  as  orock  as  tbev 
cfaarten  of  coostitutioiis  do  diAr,.  of  which 
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there  we  htrdly  to  ht  fiNnd  two  in  £iig1uid 
that  do  agree  ia  their  powers?  If  it  had  been 
of  ODOlher  corporation,  of  neeessitj  the  coo- 
stitiitioB  of  the  common  eonndl  must  have  been 
•el  forth.  Ifyott  are  upon  a  by-law,  made  by 
any  other  than  the  body  politic  itaelf,  most  not 
the  nower  and  authority  of  those  that  made  it 
be  snewn,  and  sei  forth  m  pleading,  in  any  case 
where  there  is  occasion  to  use  it  r  How  other* 
wise  ooidd  the  court  judge  or  determine  of  it  ? 
So  that  taking  the  law  to  be  aa  the  other  side 
saith,  that  Lwidon  difien  not  from  any  other 
corporation ;  it  is  no  where  aUedged  in  the 
pleadbp^,  iSbaX  they  have  power  to  make  by- 
laws, fortheofdenag  and  gorening  the  dty, 
or  tlmt  they  can  bind  all  liie  corporation  in  sale 
or  disposition  of  their  laods,^  or  nare  the  power 
of  the  common  seal:  Therefore  when  the 
king's  eotrosel  argue  from  these  powers,  their 
power  of  forfeiting,  ^ley  argue  quite  out  of  the 
record;  they  have  no  where  alledffed  or  plead- 
ed what  they  are,  or  what  power  mey  hare,  as 
they  should  have  done,  if  they  had  ao  intended. 
So  a»to  this  particular,  here  is  nothing  before 
the  oourt,  notoing  upon  record,  to  shew  how 
or  which  way  the  body  politic  should  be  ooa« 
oemed  in  tbiese  acts  of  about  S50  of  their 
members,  called  the  common  council.  Where- 
soever any  by-laws  or  ordinances  are  pleaded, 
the  nower  to  make  these  by-laws  or  oroinancea 
is  plcadedy  and  so  are  all  particular  and  deriv- 
od  authorities,  whenever  occasion  to  plead 
them,  and  necsssary  they  should  be  so:  For 
it  is  foct,  that  the  otner  side  may  and  ought  to 
beat  liberty  to  deny  it,  if  he  see  cause ;  and 
therefore  il  tbc^  will  have  it,  that  the  common 
ODuncil  have  abused  some  power  or  authority 
they  have,  thereby  to  forfeit  the  corpontion, 
they  OQfght  to  have  shewn  it ;  to  say  that  notice 
ahsll  betaken  or  itaball  be  intoided  or  presumed, 
is  in  troth  a  presumption  unoii  the  court,  as  if  the 
court  should  take  notice  ot,  intend,  or  presume, 
vfhatthe  king's  counsel  would  have,  which  the 
oourt  cannot,  nor  wiH  do,  more  in  this  than  in 
other  cases.  But  sumMmng  the  court  will 
take  more  notice  of  London  than  any  other 
oorporalion,  and  will  take  notice  of  the  common 
coiwcil  there,  and  of  their  power  and  autho- 
rity ;  and  I  will  suppose,  as  the  other  side  do, 
that  they  have  the  power  of  making  by-laws, 
of  leasing,  granting,  and  managiTig  tne  city 
lands  and  revenues,  and  of  sealing  vridi  the 
common  seal,  and  that  this  they  have  by 
custom ;  then  surely,  say  the  other  side,  they 
have  the  power  of  aumndering  and  forfeiting 
the  corporation.  If  I  should  answer,  surely 
and  without  doubt  they  have  not,  this  would 
not  avgoe  they  have  not;  bat  the  argument 
sbottldooaQe  of-  the  other  side,  to  prove  they 
liave;  they  have  not,  nor  can  produce  any 
case  or  opinion  to  prove  it ;  uhI  the  very 
thongbt,  that  they  could,  is  so  new,  that  I  b^ 
Ueve  none  can  be  found  like  it.  But  let  ua  con- 
rider  the  nature  of  this  thing  a  little  paitica- 
lariy ;  Though  general  discourses  are  most 
easy  «Dd  iorid,  yet  perhaps  a  particnlar  in- 
%wy.  nie^  best  discover.    Adaut,  that  they 


have  the  power  the  other  Me  say  Aey  havtt; 
yet  they  are  not  the  corporation,  but  a  part 
constituted  for  these  particular  ends  and  pur- 
poses, for  which  they  aiv  imnowered.  CTorpo* 
rations  had  their  creations  by  charter ;  mat 
gives  them  tiieir  being,  and  the  form,  method, 
and  power  of  action.  Suppose,  that  the  first 
charter  of  incorporation  that  was  granted  to 
London  did  grant,  that  the  citizens  should  be 
iocerpoiate,  and  a  body  politic,  by  the  name  of 
mayor,  and  commonalty,  and  citiaens :  that 
there  should  boa  mayor,  so  many  aldermen, 
and  so  many  of  the  citixens  annually  elected, 
that  should  be  a  common  council;  and  that 
they  should  have  power  to  make  by-laws,  to 
demise  or  grant  their  lands,  under  the  com- 
mon seal,  in  the  name  of  the  corporatkm.  If 
they  do  any  act  not  within  their  commission,  ii 
not  that  void  ?  tteppose  a  grant  made  to  tha 
common  council,  wouU  not  that  be  void  P 
Sopposoa  grant  made  hy  the  common  council^ 
in  the  name  of  common  council  under  seal,  or 
inthenameof  Uie  corporation,  but  not  noder 
oommon  seal,  is  notall  this  void  P  This  I  only 
instance,  to  shew  that  their  charter  and  au- 
tlM»iQr  is  their  power  aad  warrant  they  are  to 
act  by :  Did  ever  any  man  hear  of,  or  see  a 
charter  giving  the  common  council  power  to 
sorrend^  the  corporation?  Or  was > it  ever 
thought  of  before  these  days  P  Ifthennosuch 
power  hy  the  charier  be  given,  if  they  cannot 
do  it  witnout  power  given  them,  shew  me  their 
power,ordbeI  think  I  may  conclude,  sura 
they  cannot  surrender  ^  corporation  widiout 
power.  But  the  common  coimcil  in  London, 
that  if  by  custom,  and  their  power  is  by  cus- 
tom. Then  if  the  fuestwn  be,  what  is  thehr 
power  P  Itis  answered,  what  they  have  used 
andaocpstomedtodo,thattheyniaydo;  what 
they  have  not  used  or  aooustMued  to  do,  that 
they  cannot  do;  for  if  custom  and  usage  be 
the  authority,  that  authority  can  go  no  farther 
than  their  custom  and  usage  goes.  Then  put 
thequestioB,  have  the  common  council  used 
to  snnrender  or  forfeit  the  charter  P  Nobody 
can  say  it.  What  reason  then  is  there  for  any 
man  to  say  they  can  do  it  P  It  is  probable,  that 
the  common  council  in  Lsndon  had  forst  their 
institation  from  some  hv-law  or  ordinance 
though  now  not  to  be  proauoed,  but  consumed 
by  time.  Butbe  it  that,  or  any  other  ima- 
gined commencement,  can  it  be  imagined,  that 
mse  that  gave  them  their  original  authority, 
|[ave  them  power  to  surrender  the  corpora-^ 
tion  or  forfeit  it  P  Suppose  that  the  power  given 
them  did  authorise  tnem  not  only  to  make  by- 
laws and  onUnances  for  the  good  order  and 
government  of  the  corporation,  to  grant  or 
demise  their  lands  and  revenues,  but  had  soma 
genoal  words  in  it  to  not  and  manage  the  mat- 
ters of  the  corporatam:  Is  it  not  against  all 
sense  to  suppose,  that  that  which  is  deputed  and 
osoatituted  tor  the  well  ordering  and  managing 
of  thecorporatioii,  should  have  power  to  sur- 
render it  P  Then  as  the  council  of  the  ^her 
side  aigue,  that  because  they  may  surrender, 
they  may  forfidt.    By  tha  sMnoreaoMi,  i  hope 
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Iii^ymia,if  thesfoaoMt  MinwiMiffror  dis- 
DOfle  of  tbe  cwporatioo,  they  cvuQt  forfeit 
Next  Ihofe  ac^  of  t|ie  comiooD  ooimcil  are 
npi  dooe  neither  in  tbe  iia«De»  ner  at  the  acta  of 
the  cor|iQnition9 nor*  under  any  aeal;  but  do 
iinport  19  themaelTef  only  to  be  the  acta  of  the 
qoounon  cooncii ;  The  ^rdinanee^  thai  ia  aiade 
^y  the  viayor,  aUenneB,  and  ooounona,  in 
(x>minon  council  aasembled.  The  petition  ia 
tpe  potion  of  the  lord  mayor,  ald^men,  and 
oommons,  in  oonnca)  aasemmed :  Their  loaeca 
i^rgrauta  are  in  the  names  of  the  coqieolion, 
and  under  the  eommon  aeal ;  and  the  eoounaB 
ooiu^ciloplyminiatenalto  the  oorpomtiQn  in 
<icdenng,mai|^inir,  anddispoaing  all  for  the 
hene^  and  advantage  of  the  oorpocatian,  te 
avoid  |h<P  inoonieniency  of  aMemMing  the  nu- 
ipproua  body,  Qut  that  any  thing,  3iat  bath 
but  a  ministeriia  power,  te  the  service  and  be- 
nefitof  theijr  nrixiciiNil,  ahoul^  have  paivertia 
disp^i^  o^  seQ,  ooavey,  or  aurmder,  and  de- 
iHtroy  their  principal,  iaaaconaeipieQeein  law 
ocraapcp.  No  depii^,aawatanl,  or  bailiff,  hath 
■MPh  power;  ifheeaeeed  his  authority,  hbaot 
is  void.  Is  it  sol  80  withaU  authorities  and  de- 
nKodpowasa  f  What  thav  do  beyond  their  au- 
thority eanootbmd  those  from  whom  they  derive 
it  ItjoaoaotbetheactoftheeoipoiBtiou ;  fbra 
corporation  cwmot  make  a  petition,  no  moae 
th<Mi  they  can  make  a  deed,  or  siihseribe  a 
writing,  eieepl  under  the  ^^^y"*^  seat  Cor- 
ppcatiwff  cannot  make  a  l^iaeatwiilyliQanaea 
m^  tq  eater  upon  their  hmda,  or  da  any  Use 
%ct,  but  under  theis  oommon  aeal ;  nor  can 
tl|«y  oommit  atreapaas  ordiaaeislabulby  earn- 
mm  precedent,  or  assent  subsequmt,  under 
4^  Qoimmon  seal.  How  thea  can  tbia  be 
fheiraci?  Tbeieia  nothing  in  it  that  impovta 
i|  should  ha  thsursi  nor  ever  intendedto  be tbaua ; 
i|  ijt  n^  done  1^  them,  nor  in  their  nTimmi,  but 
Inr.theoomiiMweonnal,  and  in  the  name  of 
thfl  comaM^n  council.  If  we  may  take  notice 
of  wbntis  out  of  the  laooxd,  we  knaw  that 
^y  have  in  Londoa  a  greater  assembly  than 
t^^fi  comnioa  council,  via.  the  common  hall, 
KChereio  the  commoa  ooanctl  are  no  mere  than 
(Aer^,  Can  the*pelitioa  of  the  mayor,  or 
ni^or  and  aldennen,  ia  their  namea,  he  taken 
tphetheactof  theoorporation?  Ifthaloannot 
ifh  whpr  should,  tha  petition  of  the  oonunon 
council  in  their  own  names  be  any  other  than 
their  own  pietitiony  as  theiir  ordinaaea.  and  by- 
i^w,ar«i  th^,  and  not  tbe  oerporataoa^  19  H. 

The  case  of  corporationatakeanotioe  of  their 
power,  aa  common  ooancils,  to  ezclnde .  the 
ciommonakv*  and  the  nest  of  the  corpoation. 
The  act  .alWsUie  common  oouncil'a  orderine 
petitions.  But  where  is  it  to  be  ftund,  that  tt 
was.  ever  said  or  thought  oabdore,  that  they 
could  fotieit  or  dissolve. the  corporation?  lUo. 
4.  7f.  IS  C.  a.  cap.  5. 

4.  But  supposing  all  that  I  have  said  i^gpaiMt 
me;  and  aupposing  the  acts  of  the  commoa 
council  t0h%  the  acta  of  tbe  corpQration«  and 
afipposing  those  acts,yia.  the  making  tha  oiv 
ttiaaaca  and  patitiMi,  aot  justifiaUe  or  ^ 


eusaUe;  tliea  the  mat  paiaft  will ba, 
they  or  either  of  them  are  such 
or  offeaoea  in  law*  for  whidi  the  obsitar, 
is«  the  very  being  of  the  coiporatisn,  ilall  k 
ibdeit?  This leall tha ^neat print;  fvltink 
itiobeasgreatineonseqoenoeaaaaer  anv  U 
this  hfOTf  OS  if  Ua^  Charta  were  alitabe?  h 
iamy  appreheowon,  not  only  Lnnden,  hntill 
thp  coTDomtioaa  of  Bncbuid,  and  the  govoi- 
ment  or  England,  will  he  deeply  osaamed  h 
the  question.  For  let  ua  but  cooaidRr  wbt  t 
vast  purt  of  Eog^d  18  oonceracd  ia  the  ck- 
pora&ms  of  Inland. 

a.)  Bodasiastical, ormixt,  aaaicbWi^ 
bisoopa*  dean  and  chapten,  panaas,  ricM^ 
UBAverrities,  coUeges^  hospilab  of  all  sHtk 

(&)  AlltbecitieBandooiiaideraUeft0wpad 
WPughs  in  £agland« 

(3.)  Tbe  very  frame  of  our  govanHDUit  ii 
oonoamed;  ftr  one  of  tha  estates  oftheluf- 
dom,  m.  The  Comnona  in  ParbaaMot,  c» 
aists  of  knights,  citiseas,  and  buigcaei ;  tke 
Gitiaeaa  and  burgames  "are  oauaUy  cbssnl^ 
them  that  are  free  of  thereapaativaatisiid 
oorposatiooa ;  and  where  not  chosen  bjftka^ 
yet  tha  dac^na  are  generally  uador  dies 
power  aad  influence,  aad  tha  return  madtly 
theaa. 

Ferhapa  alao  a  peerage  ia  a  sort  ef  on^ 
ration.  Fechapatbe  workLilaelf,  athwtais 
little  worid,  witt  no.  longer  be  able  to 
health  than  the  due  omr  and  just 
ment  of  the  several  parts  and.  powers 
are  preaerved,  and  contain  thewwrfiei  withi 
their  own  bounds.  The  taking  awav  ar  is- 
feaUiae  any  principal  part  brmga  a  fasMBai 
and  dcwmity,  pain  and  diaorder  upaa,  aada 
leajptb  GcmibundB  the  whole.  Hie  hvaiimr 
their  ends,  whei^f  the  principal  is  tbe  pvoa^ 
vation  of  the  govemmeat,  which  piesermtb 
laws,  they  cannot  aubaist  one  witboai  tbt 
other ;  thmfore  whatsoever  it  is  that  Imdk  a 
tha  subversion,  or  leaving  at  wili-aad  pleaoiiCi 
that  which  ia  ao  coasideralde  ia  our  oa'ao' 
ment .  aa  coiporalions  are,  ought  to  as  da* 
ravtfhiy  consaleied. 

lae  better  to  examine   aad 
gaeat  point:  in  the  first  place,  dw 
giveaoa  the  other  side  are. 

First,  Thatif  corporationa  he  notfiafAiMf 
for  their  niiacarriageSf  th^  wiUa^teBB|rtiii 
doextavagantacts,  raiaasediliaa  orwheliiw, 
aad  there  >riU  be  no  adaquatir  poaishwoit  a 
their  miacarriagas. 

In  aaawer  to  this  reaaon,  I  say«  the^  thwe  a 
na  illegal  act  that  th^  can  attempt  arefwail* 
but  that  they  are  uader  the  same  sereriliei  ad 

corrections  oflaw,  aa  ai^  other  thakiae^w^' 
jacta,  not  iaoorpprale,  are.  Thbogh  il  be  fefv^ 
that  tha  corporation  itaelf  is  "only  a  bsdy  Po- 
litic, aa  in viaibla  body,  yet  the  uwapbfta  or  ii» 
they  are  visible,  if  they  as  niembeis  of  dat 
corporation  commit  or  do  any  nalawfiil  a^ 
they  are  purdahabla  tor  it  in  thrir  awa  panto 
capacitaea:  il  they  make  aay  ovdiaaace  or  by« 
law  la  raise  mon^  ualaw&lly  «^p0u  ary  ^ 
ihait  mamheea  or  othei%  liia'lg^liwcr  w^ 


tha 
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diiiftiicett  void:  tf  they reoeive or eoKeet aay 
money  by  it,  the  receiven  and  collectors  we 
to  answer  U,  they  are  to  be  iued  aa  any 
other  subject.  Si]|»poae  a  lord  of  a  manor  or 
market  make  an  unlawful  ordor  lo  collect  or 
take  money  from  his  tenants  or  copyholders, 
or  unreasonable  toUs  in  his  maricets ;  this  order 
is  Toid  in  hiw,  and  those  that  collect  or  receive 
any  money  by  it  are  answerable  Ibr  it,  and 
^e  parties  grieved  have  their  pnmer  actions 
and  remedieB,  and  nerhap  the  mancets,  or  at 
least  the  toUa  naaylbe  seized,  w  ioriiit  for  this 
miscarriage.  This  is  the  provision  that  by 
law  is  made  against  such  exactions,  and  this  is 
just,  and  adequate,  and  reasonable.  And  if 
a  corporation  made  such  ordinance,  by-law, 
or  order,  and  thereby  ^lere  is  the  same  receipt 
or  exaction,  the  subject  hath  the  same  remedy, 
and  tbeie  is  the  same  forfeiture  of  Urfl  or 
market,  as  in  case  of  any  natural  person,  or 
lord  of  a  manor;  and  the  provisions  by  law 
made  are  just,  and  reasonable,  and  adequate^  in 
this  case  of  the  corporation,  as  of  the  other. 
The  like  for  any  offence  that  can  be  committed, 
4t  must  be  done  by  particular  members,  and 
they  most  answer  for  it.  And  this  is  no  new 
opinion ;  SI  B.  4.  14,  is  enresa,  that  a  mayor, 
and  commonaUy,  or  other  body  pohtie,  cannot 
commit  treason,  although  alt  the  bommonalty 
do  commit  treason ;  every  of  them  is  a  traitor 
in  his  own  person.  I  might  cite  other  autho- 
rities to  this  pumse,  but  they  have  been  al- 
ready cited  by  Mr.  Recorder  m  his  argument; 
and  though  the  counsel  for  the  king  wonld 
makethew  books  to  be  but  some  shght  opinions, 
vet  unless  tbey  c6uld  shew  some  authority, 
DocdE  or  case  to  the  contrary,  their  despising  or 
little  valuing  what  they  can  find  no  answer  for, 
will  not  render  the  authority  and  constant  opi- 
nions of  our  books  of  less  esteem  than  they 
otight  to  be.  \%  is  no  excuse,  if  they  do  on  nn  - 
lawful  act,  that  they  are  members  of  a  corpo- 
ration, or  did  it  as  a  corporation.  Nobody  can 
say  this  will  excose  them  ;  so  that,  notwith  • 
standing  theiir  being  a  corporation,  they  are  as 
subject  to  the  law,  be  the  offence  treason,  se- 
dition, or  any  other  criuke  or  offence,  as  any 
other  the  king's  subjects  are  ;  every  particular 
member,  that  acted  or  committed  that  offence, 
is  answerable  to  the  taw  for  it.  The  particular 
members  that  eommitthe  unlawful  act,  and 
all  that  act  under  their  authority,  are  subject  to 
the  same  law  as  all  other  the  king's  su^ects. 
And  therefore  this  reason,  that  else  there  win 
be  no  punishment  tipon  them  adequate  to  the 
olfonce,  and  consequently  a  mtschief  and  incon- 
venience, IS  but  a  shadow,  and  nothing  propor- 
tionable to  the  imschieft  and  inconvenienctes 
amending  the  position  of  a  forfeiture  of  tibe 
other  side.  But  consider  the  injustice  that 
vrould  be  of  the  other  side,,  if  this  should  be 
BO :  we  know  assemblies  determine  their  acts 
by  the  major  vote,  and  great  struggling  there 
is,  as  we  too  Ireiuientiy  see  in  their  debates 
add  reOolulnons,  and  carried  1)y  majority  of  one 
or  two  votes,  sometimes  1^  surprizes  and 
joadiie  management,  aanwlimea  by'  &ar  and 


m  enl  act  so  carried  or  nut* 
myd,  is  it  reason  that  all  the  whole  corpo* 
mlaon  should  be  ikeefhy  forfeit ;  and  thereby 
all  other  men,  to  whom  they  ovit  any  debts, 
must  lose  them,  and  the  many  interests  ami 
livelihoods  depeodkag  upon  the  corporatiott^ 
the  customs,  courts,  offices,  and  privities  be« 
bnging  to  it,  endless  to  enumerate,  shfS  all  be 
uncbne  and  destroyed  f 

Secondly,  The  next  reason  that  hath  been 
given  isy  tnat  it  is  a  general  rtde  in  law,  that 
the  abusinff  or  misusmg  of  a  ftanchise  is  afor-* 
foiture  of  me  franchise. 

I  answer,  this  is  true  in  the  sense  that  tiie 
books  do  say  it ;  for  if  a  man  misuse  or  abuse 
a  particular  franchise,  he  shall  forfeit  that  par<* ' 
tioukr  franchise  ;  but  he  shall  not  forfeit  any 
other,  except  it  be  depeudiag  upon^  and  inci- 
dent  to  it     And  the  cases  cited  prove  nothing* 
ferther;  that  when  a  man  hatn  divers  iran« 
ohises  noi  depending  one  upon  another,  and: 
Imisuseth  one  franchise,  he  shall  not  hereby 
forfeit  the  rest,  but  only  that  which  he  mis- 
uselh.  S2  Ass.  p.  34,  Br.  Fran.  94.  And  there* 
fore  the  cases  cited,  where  the  abbot  of  Croir- 
tand,  and  the  abbot  of  8t.  Albans,  had^  fran- 
chises of  custodies  of  gaols ;  one  would  not  be' 
at  the  cost  of  a  commission  of  gaoi-defir^iy, 
the  other  did  detain  in  prison  afwr  legal  dis« 
charge,  and  fees  paid,  8  H.  4, 18  Rep.  9,  96, 
b.  34  £•  4,  b.  Inst.  8,  43.    This  was  a  misnset 
of  those  franchises  and  forfeitures.    So  aho 
perhaps  if  there  be  a  franchise  that  hath  inci- 
dents to  it ;  as  py powders  to  a  four,  pfllory  tq 
a  leet :  an  abuser  of  the  incident,  as  the  Court' 
of  Py  powders,  or  the  not  having  a  oillory,  may 
forfeit  tlie  market  or  the  teet.     If  the  lord  ofoi 
market  take  outragequs  toll,  he  shall  forfeit  tile 
market^  Stat.  West,  t,  cap.  31,  In^t;  9,  219. ; 
But  doth  this  prove,  that  if  a  corporation  have ' 
fkirs,  marheto,  gaols,  or  leets,  and  misaselk, 
any  of  them,  that  tiie  body  politic,  the  corpa-  * 
mtaon,  shall  be  forfeit?   tf  this  be  so,  4ie 
abbots,  tiie^  ^^^"^  corporations,  in  the  caseif 
of  the   abMta  ot   St.  Albans  and  Crowbnd, 
should  have  forfeited  not  only  the  liberties  of' 
having  gaols^  but   the  very  corporations  or 
bodies  pohlic,  of  being  abbots  ;  a  conceit  never, 
yet  imagined.    Can  yon  say  the  city  of  Lon- 
dos   is  either  dependant  or  incident  to  the 
DMritcels  ;  or  on  the  contrary,  thai  the  market^ 
are  so  ineideiit  or  dependant  upon  the  corpo- 
ration, that  ^ey  cannot  be  one  without  the 
other  ?  Can  this  be  said  ?  If  this  cannot  be 
said  with  reason,  how  can  then  the  taking  theae 
tolls,  adtoitthey  were  outrageous,  apd  a  forfei- 
ture of  the  market,  forfeit  the  corporation  ? 
The  making  the  orduiance,  supposing  ther 
made  it,  is  but  the  mean  by  which  they  too(: 
it.    Your  books  only  prove  the  abase  of  a» 
franchise,  a  forfeiture  uf  that  franchise,  or  In- 
cidents to  it,  and  no  other :  but  the  inference^ 
in  this  case  is  not  the  forfeiture  of  that  parti- 
cular franchise,  but  of  the  being  of  the  corpo<v 
ration  that  owned  the  franchise;  which  is  a 
plain  nmi  sequitur,  unless  you  say  the  coqra- 
r^tfon  is  ttddBat  to  tike  maiket.    Atgnmentf' 
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from  goMnl  rales  are^e  mtet  fiilUUe,  eipe* 
ciaUy  in  law ;  and  that  this  ia  such,  I  hope 
moat  plainly  to  shew  in  the  distinffaishin^  the 
different  natye  of  franchiaea  ;  mich  I  shall 
do  preaently,  only  taking  in  my  way  their  next 
reason  that  they  offer,  and  answer  both  toge* 
iher ;  which  is, 

.  Thirdly,  That  a  corporation  is  a  franchise  ; 
lliat  it  commenceth  by  grant,  and  therefivre  is 
forfeitable  and  aurrenderaUe,  as  other  fian- 
ehises  are ;  and  if  th^  be  sarrenderahle,  theoi 
also  are  they  forfeitable. 

I  do  agree,  that  franchise  is  a  large  word,  it 
la  of  the  like  sense  of  liberty  or  privilege. 
Therefore  in  duo  Warranto,  franchiMs,  liber- 
ties^ and  privileges,  aeem  to  he  of  the  same 
aenae.  Tobeasobject  bora,  and  to  have  liberty 
and  privileffe  of  a  freeman,  and  no  TiUain,is  a 
great  franmse ;  and  therefore  in  law,  when  a 
villain  is  madefree,  we  say  he  is  infranchised, 
iw  hath  the  liberty,  and  privilege  of  being  a 
ireeman.  An  alien,  he  is  made  denizen  hy 
Mtem  patents ;  a  person  attainted  is  pardoned  bv 
letters  patents,  iMid  a  restitution  in  Mood  grauteJ^ 
and  madeaiiewcrealare.  Bv  these  grants  the 
ijien  and  the  person  restored  have  such  finn- 
diises,  liberies,  and  privileges  granted  them, 
that  though  before  they  wore  not  capable  to  take, 
hold,  or  eqjoy ,  or  act  as  natural-bora  aulgecta  or 
freemen ;  yet  hereby  they  have  audi  cmcity 
tfranted.  Next,  I  think  it  will  be  granted,  that 
^is  francluse  liberty,  privilege,  or  capacity,  ia 
not  aurrenderaUe  or  ferfeitaue,  except  onfy  in 
caseaof  treason  or  felony,  where  they  forfeit 
their  Uves ;  by  these  instancea  this  ia  proved 
tfiat  it  is  no  trae  position,  Aat  whatsoever  is 
mutable  is  surrenderable ;  and  if  surreoder- 
i^k,  forfeitable  ;  which  ia  one  of  the  reasons 
l^ven  by  the  kind's  counsd,  why  a  corporation 
V  forfeitable ;  Sar  these  fiancbisea  or  privi- 
leges are  by  grant,  and  vet  not  surrenderable  or 
forfeitable ;  and  thia  also  shews,  that  argu- 
raents  seneral,  and  from  general  rules,  are 
moat  faOible,  and  fit  only  to  take  weak  appro- 
hiennona.  But  next,  consider  what  it  is  to 
be  a  body  pohtic  or  oorporeidon.  A,  bodv 
politipis  framed  and  constituted  in  similituM 
or  likeness  ofa  natural  body,  with  cafMicity  to 
lake,  hold,  and  enjoy,  an  act  as  a  natural  Imdy, 
and  caii  no  more  surrender  or  forfeit  his  bong, 
vdiile  tbe  members  of  that  body  are  subsisting, 
than  a  natural  can  while  alive.  It  is  only  a 
capacity  framed  and  created  in  a  multitude  to 
be  and  act  as  one  person  ;  the  v  are  incorporate 
nod*  made  one  bo4y  politic,  that  have  power, 
and  capacity,  or  franchise^  of  ac^us^  taking, 
holding^,  ana  granting ;  this  is  their  franchise, 
admit  it  so,  but  difiers  from  others.  Fran- 
chises and  liberties  of  all  other  natures  are 
estates  and  inheritances  grantable  and  convey- 
able  from  one  to  another  as  other  estates  are ; 
this  ia  no  such  thing,  grantable,  or  transferra- 
ble:  oUier  franchises  and  liberties  affect  the 
king's  subjects,  and  are  privilege  claimtsd, 
wherein  the  king  and  the  rest  of  liis  subjects, 
n6i  claiming  the  franchiae,  are  more  conceraed 
tlvmia  Hm  of  being  a  bod^  poUttc  ^  for  other 


frwcniaea  eraier  convey  some  profit  from  die 
long,  aa  felooasoodai  waife,  estrays,  wrecb,« 
thelike;  oramAhi8sah|ecte,ascouiti,gioh, 
returns  of  writs,  fiurs,  niarfc^  and  the  IiIk; 
but  this  of  being  a  body  politic  is  oolyacapt' 
city  to  be  a  person  c^»me  of  having  and  ImU- 
ing  what  maybe  granted  unto  it,  anAaf  gnoi- 
ing  and  acting  as  a  nataral  body,  and  aftctt 
the  kmg^  or  other  his  aulgecta,  no  otkerwiK, 
than  giving  capacity  to  take,.  boU,  aai 
enjoy  what  they  can  get,  as  other  penqoi 
capacitated  may.  Other  firanchises,  lasrties 
and  privilegea  are  distinct  and  aepanaeeitilffi 
and  if  any  one  be  forfeit,  aa  it  DMy  for  minKcr, 
the  rest  are  not;  except  inddenta  and  wffat" 
toiances.  Butifthe.beuigofaoorpoEitiQo  k 
forfeited,  all  their  estates,  landa,  goods  and 
chattels  are  gone  at  once  :  so  that  though  )'oa 
admit  and  cdl  this  a  liberty  or  frandaae,  it  is 
^nothing  like  in  its  nature  to  tboae  things  gcae- 
rally  known  and  understood  hy  the  ouaeif 
franchises  or  liberties  ;  and  genenl  sayiagi 
aregeneraUy  to  be  understood  of  sochtbio^tf 
are  geoeralfy  ao  taken  and  called.  Iftbenttiae 
besucb great  and  apparent  dt£Rerence  betwixt 
thia  of  ttie  being  a  body  politic,  mf^tmfi 
beingt  m  a  general  and  largeaenar^  a  frtaduM^ 
libeiity,  or  privilege,  and  oiner  particalir  ta- 
chises,  admitting  that  which  is  8ud,tbattbe 
misuser  of  a  fmnohise  is  a  forfeiture,  bdds 
generally  true,  yet  it  is  not  in  every  particoiir 
true ;  wnere  there  is  such  apparent  difiieraioe 
and  reason  to  distinguish,  aa  betwixt  tbe  i»g 
of  a  corporation  or  a  body  politic,  which  is  oely 
a  canacity,  and  other  particular  franchisa, 
which  are  estates ;  there  is  also  appareaiitt- 
son  to  distinguish  betwixt  one  and  the  other, 
they  being  so  much  differing  one  ffMn  the 
other  in  nature  and  reaUty.  But  next,  thstthii 
waa  never  taken  in  law  to  be  audi  a  fkaachiie, 
liberty  or  privilege^  aa  waa  oomprdiendeti  u- 
der  the  general  meaning  of  ftanchiseor  liberty: 
by  Stat,  of  Olqst*  6£.  1.  Inst.  9.  378.  >Vi« 
were  to  go  to  all  sheriffii  forty  days  befiire  the 
Sire,  of  general  summons  for  all  to  cooie  io^ 
the  Eire  to  claim  their  privilegeB;  and  the 
second  day  of  the  sitting  of  the  justices  in  fiie 
a  proclamation  made  to  the  same  purpose,  b 
the  comment  upon  that  statute  it  app^FSi 
Inst.  S.  Sdi,  882,  that  if  the  p^v  did  ant 
appear,  his  frandttaes  were  aeized  into  tbe 
king's  handSf  nomme  dUirictumk ;  and  tf  sot 
replevied,  aittmg  the  £ire,  they  were  fotf^^ 
loet  for  ever.  If  the  party  did  appear,  and  did 
not  daim,  then  they  were  k)st  fiir  ever.  Is  lO 
the  proceedings  in  ^ire  there  is  no  sucbtbiog 
can  DC  found,  that  the  corporationa  didcomeii 
and  make  cUims  to  their  being  corpocatioii&a 
bodies  politic,  or  that  ever  any  were  seised, 
if  it  be  seizable,  into  the  king's  liands,  « 
wa^  forfeit  fbr  that  claiming.  Fdcber  sat 
Heyward'a  C.  Palna.  491.  It  appesw,  Jtat 
the  dean  and  chafiter,  there  aurremlBred  tbor 
charter  and  all  th^  manors,  lands,  pMMSSi^ 
privileges,  franchisea,  and  herdlaniaiil^  ^ 
ritual  and  temporal,  and  this  with  hnteat  t» 
Sanger,  th|t  tb«caiiMgbt  bf  »  «evcoip<>* 
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ratioii  erected ;  as  is  redted  in  the  letters 
patents  of  new  erection.  lathis  case,  Rep.  3 
75.  Aod,^.l!IO.  Jones  161.  resolved,  that  by 
this  surrender  the  oM  corporation  was  not  sur- 
rendered. This  judgment  doth  conclude,  and 
must  be  given,  either  because  by  the  word 
franchise,  and  the  other  generid  words,  the 
franchise  of  being  «  corporation  was  not  com- 
prehended ;  or  if  the  word  is  sufficient,  and  did 
comprise  it,  that  it  could  not  by  law  be  surren- 
dered. This  I  think  sufficiently  shews,  that 
corporations  were  in  law,  as  persons  natural  are, 
ana  in  Kke  manner  claimed  ;  and  that  the 
being  a  body  politic,  or  corporation,  was  not  to 
be  claimed,  comprised,  or  meant  widiin  the  ge- 
neral word  franchises,  no  more  than  the  liberty 
or  fr&nchise  of  denizen,  or  manumission.  Next 
no  instance  can  be  given  of  any  seizure  of  any 
Corporation,  or  body  politic,  for  any  forfeiture : 
seizure  of  their  hberties,  or  nutting  officers 
upon  tbem,  is  quite  another  tning,  as  I  shall 
shew  presently :  as  that  these  general  sayings 
an  law  books,  that  misuser  of  a  franchise  fo^- 
feitsthefranchise,  neither  in  law  or  reason  ex- 
tends to  the  bdng  of  a  body  politic  or  corpo- 
ration, but  it  is  applicable  only  to  particular  fran- 
chises of  other  natures ;  and  the  other  reason, 
that  that  which  is  grantable  is  forfeitable,  is  as 
fallacious,  as  before  appears, 

3.  As  fbrthe  recoros  cited  to  prove,  that  the 
corporation  or  body  politic  may  be  forfeited,  I 
will  state  those  that  are  most  effectiye,  and  do 
them  right  therdn. 

Johannes  Dennis,  mayor  of  Sandwich,  P.  9. 
E.  1.  and  three  more,  were  attached  to  answer 

*  Domino  R^  de  placito  tranttrr*  et  uinde  Ro- 

*  bertns  de  Stokho,'  sheriff  of  Kent,  «  quise- 
«  quitor  pro  ipso  Rege,'  complains,  that  he 
had  sent  his  bailifis  (naming  niem)  to  make 
•executioa  of  the  king's  wnt,    <  in  Villa  de 

*  Stanore,  ouse  est  Baronia  domini  Regis,'  and 
that  the  derendants,  with  swords  drawn,  took 
Away  the  king's  writ,  and  trod  it  under  their 
feet,  and  would  not  suffer  it  to  be  executed ; 
^  unde  dicit  ouod  deterioratns  est,  et  damnum 

*  habet  ad  Vatentiam'  8000  marks.  The  mayor 
appears,  and  pleads  to  the  jurisdiction,  that  he 
ought  not  to  au(wer  this  matter,  except  in  the 
court  of  Shipway.  The  sheriff  replies,  that 
Ss^tanore  is  the  kind's  barony,  belonging  to  the 
harony  of  St  Austins,  and  reCes  upon  a  record 
before  justices  in  Eire,  where  an  amerciament 
upon  that  Ville  was  fonnerly  set.  The  mayor 
irefriseth  to  plead  over.  Then  a  day  is  given 
over,  then  his  entered  thus:  '  Posteaq;  coram 
«  Domino  Rege,  et  ^us  ConciP,  quia  Barones 

*  de  1'  Cinq;    Ports,  nee  aliqui  alii  in  Regno 

*  nostro  possint  damare  talem  iibertatem,  quod 

*  non  responderent  Doodiflo  Regi  de  cAitemptu 

*  sibi  fact';  ubi  Domious  Rex  eas  adjornare 

*  YOlnerit;  «t^ia  pivedict'  Barones  non  protu- 
'  leruntaliqoas  Chwrtas  a  Regibus  concessas,  in 
« ^bua  non  fnit  exoepta  R^ia  Dignitas,  con- 

<  sideratum  est  quod  respoMeant ;  et  quia  le 

<  Defi^dants'  would  not  answer  any  otherwhere 
Ihan  in  Shipway,    *  consideratum  est  quod 

*  habeaatur  w  dcfensiwiem,  pro  oonvictis  dti 


« pn^ice  Transgr*  et  Contempt*.  Et  quia* 
the  said  John  Dennis  is  convicted  of  the  said 
offence,  and  the  fact  of  the  mayor,  in  those 
things,  which 'touch  the  commO&ahy,  is  the 
fact  of  the  conunonalty,    *  con«deratum  est 

*  quod  Communitas  de  Sandwich  amittat  liber- 

*  tatem  suam,  &c.'    Then  follows   *  Postea, 

*  in  pceesentia'  of  the  bishop  of  Bath  and  WellSy 
then  Chancellor,  and  others,  *  cum  Assensa 

*  R^is,  an  agreement  betwixt  the  abbot  of  St. 
Austms,  the  men  of  Stanore  and  Sandwich; 
^  de  omnibus  oontentionibus.'  And  th^  goes  4 
tong  agreement  betwixt  the  abbot  and  the  men 
of  Sandwich  and  Stanore,  concerning  their  ju* 
risdictions  and  courts.     <  Et  si  afiqua  pan 

*  contra  concordantiam  iUam  ire  vel  fiicere, 
'  alia  pars  habeat  suam  recuperare  per  brevo 

*  Domini  Regis  de  Judido  exeunte  de  isto  Re- 

*  cordo.    Et  pro  hac  preedict'  homines  vadiant 

*  preedict'  Abbati  100  marks,  which  the  abbot 
remits  for  <  10  doliis  Vini,  pretii  30  marks,'  to 
be  paid  at  the  feast  of  St.  John  the  Baptist 
This  is  the  record  at  large ;  and  far  the  extract 
in  the  collections  at  Lincoln's- Inn,  whether  ii 
be  of  this  record,  or  any  execution  that  went 
out  upon  it,  non  consttit :  hut  that  I  think  il 
could  not  be  upon  this  record ;  fbr  the  record 
is  not  30  marks  annuatim^  as  the  abstract' ii^ 
and  the  entry  of  the  videtur  at  the  concliudoiiy 
<  quod    Judicium    extendit    contra    Baronea 

*  quinque  Portuum,  et  eorum  libertatea,  ut  mihi 

*  Tidetur,'  that  is  not  my  lord  Hales's  note,  nor 
doth  it  appear  whose  it  was.  Out  of  this  TC^• 
cord  how  can  a  man  mfer,  that  a  corporatioii 
shall  be  forfeit  for  the  miscarriage  of  the  mayo^ 
or  officer?  How  doth  it  appear  from  hence, 
that  they  should  lose  or  forfeit  their  being  A 
corpdrataon  ?  By  amittat  Libcrtatem'tll  that  it 
meant  thereby  is  their  liberty  in  Stanore,  or  the 
liberty  they  claimed  to  be  impleaded  in  the 
court  of  Shipway ;  and  the  note  in  the  extract, 

*  ridetur  quod  Judicium  extendit  versus  Ba-^ 

*  rones,'  must  be,  I  think,  taken  to  be  as  to 
their  liberty  in  Stanore,  .or.  to  be  sued  only  lii: 
the  court  of  Shipway.  I  have  taken  the  more 
notice  of  this  retord,  because  it  hath  counte- 
nance of  a  judicial  proceeding ;  but.  as  to  aD 
the  other  records  cited, 

A  writ  to  the  sheriff  of  Glouteest^,  reciting, 
that  the  king,  for' injuries  and  contempts  done 
by  the  mayor  and  commonalty  of  Bristol,  tho 
liberty  of  that  vUle  by  Bartholomew  de  Bad* 
dlesmere,  Custos  of  that  ville,  into  his  hands 
had  sdzed.  6  E.  8.  R.  CI.  m.  5.  The  writ 
commands  the  sheriff,  that  the  Custos  should 
have  the  execution  of  writs  as  the  mayor  and 
bailifls  used  to  have.  And  in  the  times  of 
Henry  the  Third,  Edward  the  First,  Edward  the 
Second,  and  Richard  the  Second,  there  were 
frequent  seizures  of  the  office  of  mayor;  and 
the  kings  did  put  in  a  Custos  in  the  place  of  a 
mayor,  or  msde  a  mayor,  and  these  are  called 
seizures  of  liberties. 

King  Henry  the  Third  pnt  in  a  Custos  over 
London,  which  continued  till  the  54th  of  his 
reign,  and  then  was  taken  off,  and  the  city  re- 
stirred  to  ifti  election,    49  H.  3. 
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Edwnd  tlie  first  pmt  in  a  Cmtov,  «nd  cooti- 
ftued  flo  to  <b  till  the  24tli  year  of  his  reign^ 
and  then  was  taken  off.    15  £.  1. 

Ute  14th  df  £dward  the  Seoood  asebare  of 
iKe  office  of  iDa3ror  hy  Henry  de  Stamtan,  aod 
bis  ftlkiwB,  justices  m  Eire  in  the  Tower,  and 
BUkyocs  pot  m  by  the  kin^  till  the  2(nh  of  Ed- 
Ward  the  Secottdy  and  then  restored :  but  for 
Ihat  of  Richard  the  Second,  gire  me  leave  to 
digvess,  and  gi^e  you  the  state  of  it  out  of  the 
city  registers,  which  are  more  full  than  these 
aited. 

A  writ  from  the  king  to  the  mayor,  sheriflfo^ 
and  aklermen,  commandinf^  them  to  come 
with  twenty -four  principal  citizens,  before  the 
kipg  and  his  council  at  Notciagham,  '  ia 
^  crastinO'  Sancti  Johannis  Baptist  tunc  prox 

*  foL'  and  to  bring  suifieient  authority  fromthe 
Qommonalty  to  answer  such  things  as  should 
be  oluected.  16  R.  2.  July  3.2.  Lib.  H.  fol. 
flfiP.  V  City  Reg.  They  appeared,  and  had  a 
latter  s^attomey,  *  ubi  pro  diversis  defeettonibui 
<  in  Commissiane  sua  sub  comnuni  SitBllo.  9t 

*  aliis  de  causis,'  the  ma^or  and  sh<^  wei« 
diM)iaii(psd  of  their   omces,  and  committed 

*  diveiBis  Prisonis  r*  and  afterwardsi  the  first  of 
ioU,  sir  Edward  DaUingrigg,  made  Gustos  by 
the  iongf  came  to  the  GuildnaD,  and  his  com- 
laission  being  lead,  he  was  sworn  before  the 
aldenncn,  *  secundiim  qaod  Miyores  ante  jurare 

*  Bolebant ;'  the  kh^  also  made  the  sherins,  and 
ihey  ware  also  sworn.  This  is  also  entered  in 
tbe*City  Register,  Lib.  H.  fol.  270.  b. 

liappears  that  the  king  first  swore  the  Castos^ 
and  the  sherifisf  to  be  true  to  himi  and*  also 
turiied  out  the  aldermen.,  And  that  the  pre- 
eeedinos  were  befbre  the  Duke  of  Glouoester, 
and  other  lords,  by  a  oommission  to  iuqiure 
«f  all  defiudto  in  the  mayor  and  sberifib,  ia  the 
weU-goTernina  of  the  city,  awarded  open  th« 
atatnto  made  hy  the  king's  grandihtfaer ;  and 
that  they  were  connoted  by  their  own  cod&s-* 
aioB,  and  thareupon  the  liberty  of  tha  city 
aaizfld.. 

The  Parden  and>  Restitution  entered,  and 
tkavsbv;  it  is  reeitedi  that  the  proceedings  were 
fipoai  me  statute,  and  the.  judgment  was,  that 
for  the  first  oflTence  they  should  forfoit  1,000 
marinr ;  for  the  second  2,000  marics ;  and  for 
Ilia  third  offence,  that  the  tiberty  shoidd  be 
asiaed  19  Sept.  16.  R.  2.  Lib.  H.  fol.  272.  %^ 
nhi  tupra. 

The  filBtate  28  E.  3.  cap,  10.  enacted,  That 
Ibe  mavaor,  sherifit,  and  alderman  uf  ImmKhi, 
wbioh  naTa  the  goTemanoa  of  rthe  same,  shall 
tause  the  errors,  defaults,  and  mi^risfons  in 
and  about  the  same^  to  be  corrected  and  re« 
dieawd  from  time  to  tinos^  upcm  pain,  that  is 
toaay,  to  forfeit  to  the  king  for  tha  first  d«k 
fault,  1,000  marks ;  for  the  second  default^ 
^000  marks ;  and  for  the  third  default,  the 
naacbiMfi  and  liberties  of  the  city  shaQ  be 
seized  into  the  kioe's  hands.  And  that  the 
tvial  of  these  defatdls  ahall  be  bj^  inqaesta  o 
Ibreign  countries,  and  the  pains  levisd  upen  tha 
mayor,  sheri^,  and  aMermeou  Upon  this 
fitatilto  were  tbe  prooeadingaatf  B«-2.  gvouodedtf 


The  other  side  have  libewise  nrach  idkd 
upon  another  seizure  made  «f  the  libcftMsof 
the  city  of  Oambridge. 

A  great  riot  committed  by  tbe  tows  upon  the 
umVersity,  beard  in  pvliament  by  ^my  of  pe- 
tition, and  form  of  articlte  cadtiDiled  by  the 
scholars  ajpainst  the  mayor  and  bailifla.  Vpm 
reading  ot  which  it  was  dcnHUMM  ofthcai. 
What  they  could  say,  why  thev  libercies  dboaU 
not  be  sei^  ?  Affomaav  shifla  they  submitted 
themselves  to  the  king^s  mercy.  Tbe  kiag 
thereupon,  by  common  consent  m  nailiaiiwat, 
seized  tbe  same  libertkes  into  his  hanoa,  aaafbiw- 
said,  and  then  granted  difers  libasliea  to  the 
universities,  and  certain  Kberlies  tbe  kaig 
granted  to  the  said  mayor  and  bailifib,  audio- 
<irened  their  former.  These  <re  tbe  moafsiib- 
stantial ;  it  would  be  too  tedious  to  repeal  aB, 
fbr  there  have  been  in  diose  days,  but  not  net 
many  like  seiaures  of  hberties,  as  thcae;  oohr 
general,  but  nothing  particular  to  our 
and  though  not  cited,  1  shall  also 
in  Crook.  5  R.  2.  Rot.  Par.  N.  45.  last  4. 
228. 

Certiorari  to  the  mayor  of  Pith  ;  tbey  dia- 
obeyed  the  writ,  and  gare  scurvy  wordfe  Cr.  1. 
252.  Tyndal's  Case ;  and  tbereuncMi  Mr.  Hay 
cited  two  cases  of  seizures  of  Ubertiea.  Hie 
bishop  of  Durham  had  coatefluied  the  long^ 
process,  and  inmrisoned  the  messenger.  Aa 
information  exhibited  against  him,  &c  o&kmot 
proved ;  and  adjudged  he  should  nay  *  fiv, 
*  etquod  capiatur,'  and  should  lose  nia  hfacrtis 
for  his  time;  because  ^justura  est  tfoodiiieo 
'  <|uod  peccat  in  eo  puniatur.'  33  B.  1.  Rot. 
101 .  Another  *•  in  Bwico  CoinS'  a  probMioa 
awarded  to  the  bishop  of  Norwich  ;  and  be  es- 
communicated  the  party  that  brought  the 
21  £.  3.  Rot.  46.  the  narty  brot^  Ina 
adjudged  against  the  bishop,  thai  hia 
rahties  should  be  adized  till  he  abaolvedtfae 
party,  and  satisfied  the  king  for  his  eootemft, 
and  that  the  party  should  recover  lO^OOOi  da^ 
mages.    I  answer  to  them , 

(1.)  That  they  wereaU  abave  SOOnaia  afs 
except  that  of  16  R.  2.  which  is  4Mre  ^ 
and  no  such  thing  ever  was  done  aince  ; 
stress  or  weight  can   be  piven  to 
ceedingaP  To  what  rules  ot  law. 


orpraotised,  can  we  briqg  these 
Are  they  now  legal  precedenfts  for  .the 
things  to  be  done.  The  writs  out  af  dbe  oU 
reccffds  fbr  the  ship  BMney,  ant  tliekii^;hi' 
hood«nioney,  had  asgoodreoortbto 


them,  and  much  more  plain  to  the  purpaaethaa 
these.    Tbe  pi^cedcnUoffidwardtiieted  and 


Richard  the  2nd,  cither  of  their  hvea,  or  «f  tlwir 
deaths,  or  of  the  lives  or  deaths  of  aana  of  the 
judges  di  tboae  days,xyncht,  aal  ooneene,  to  be 
no  examples.^  And  for  11.  3.  £«  1.  B^  2.  ^ 
R.  2  and  tlioae  times,  they  wane  tiaaea  of  great 
troubles  and  disorders;  and' what 
done  is  no  rale  or  precedent  for  thia 
•rfany-ether  court  of  justice,  to  golnri 


latter  times  allowed   or  lyroft 
book  or  r^partof  any-  judKail 


or 
Ho  haw- 


eitharof  Br.dvor 


any 
of  £. 


^mwBf 
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francbises,  v^hich  tbry  by  fonner  qr&nts  or 
confi! -TiHtions  had,  viz.  4  H.  4,  cap.  1,  con- 
firmed in  like  manner  by  7  11.  4,  cap.  1.  Aoaia 
confirmed  in  like  manner  by  3  H.  5,  cap.  1, 
Again  confirmed  by  statute  of  2  H.  6,  cap.  1, 
By  whicU  it  appears  what  a  sense  and  memory 
they  had  of  the  seizures  that  had  been  of  their 
libeiiies and  privil<?oeMj  that  tliey  never  thoutrht 
tb cm  sufficiently  C(»nfin4ied  ;  but  they  Were 
sufficiently  confirmed  ;  for  from  the  time  of 
R.  2,  to  thivS  day,  we  do  not  find  any  seizure 
of  any  liberties  or  franchises,  or  Custos  made  or 
put  upon  them.  That  w  hich  m  as  in  those  days 
of  violence  done,  show  them  the  worst  of  times, 
but  are  no  precedents  lor  the  be&t.     But  next, 

Supposing*  and  admitting  these  records  of 
these  times  of  good  authority,  and  as  authentic 
precedents  as  can  be,  they  are  so  fer  from  pror- 
mg  aj^nst  me,  that  I  hope  to  make  it  most 
plainly  to  appear,  that  they  are  strong  and 
phin  authorities  and  eyidence  against  them, 
and  for  me.     It  is  ordiDary  in   disputing  or 
arguing  to  lose  the  point  disputed  or  ar£>^ued. 
That  1  may  not  commit  so  ^eat  an  error,  but 
may  evince  and  make  plam  what  I  have  af- 
firmed, give  me  leave  to  look  back  to  the  in- 
formation and  renljcation,  and  irom  tiience  to 
ipake  the  pouits  that  we  argue,  single,  clear, 
and  open.     The  infbrmation  that  saith,  that 
we  usurped  upon  the  king  to  be  a  corporation 
and  body  politic,  but  in  truth  are  none.    The 
bar  sets  tbrth  the  title  to  be  a  corporation  by 
prescription,  time  out  of  mind.    The  replica^ 
tion,  that  endeavours  to  avoid  the  bar,  ov  al- 
lowing that  we  were  once  a  corporation  law- 
fully ;  but  that  by  our .  miscarriages  we  haie 
forleited  our  being  a  coiporation,  and  thereby 
became  none,  and  after  that  usurped  to  be  one. 
So  that,  (liat  which  tlie  other  side  maintains, 
is,  that  by  our  mis*feasances  we  have  commit- 
ted a  fortcitare  of  our  old  latrful  and  rightful 
corporation.     This  1  deny  ;  the  affirmation  \» 
upon  them  to  prove,  and  they  producing  no 
record  that  expresses  any  such  forfeiture  of  a 
corporation,  but  only  records  generally  sayings 
that  the  ]il>erties  should  be  forfeited  or  seized, 
the  question  is,  what  the  meaning  is  in  tliese 
old  records  of  ioi-feiting  and  seizing  libeities  f 
Mr.  Attorney  was  pleased  to  take  it,  and  s6 
did  Mr.  Solicitor,  as  1  think,  that  forfeitiDg 
and  setzhig  were  much  one.   I  shall  not  dispute 
that ;  bnt  whether  in  any  of  those  records  the 
corporation   or  body  politic    were   by  these 
words  taken  to  be  forfeited  ?  Mr.  Attorney  wad 
so  c-areful  to  avoid  the  consequences  of  a  ibr- 
feiture  of  a  corporation,  which  ai*e  so  great  and 
destructive,  that  he  would  not  by  a  judgment 
in  duo  y/arranto  against  a  coqioration  have 
the  coiporation  determined,  no  more  than  he 
would  by  the  fbrfeiture  ipso  facto  have  it  de- 
terminecf,   but   that   there  should   be   some 
seizui-e  into  the  king's  hands ;  but  what  that  is,' 
or  bow  to  be  understood,  I  cannot  imagine. 
For  if  the  cotnorat'ion  be  not  to  be  dissolved 
and  determinea,   iu  whom  should  it  rest  or 
remain  atler  such  forfeitures,  or  during  sucli 

6ei2tiTe?  9tdl  it  mSW  ibrftitore  r^nain  th  th4 
4L 


of  law,  that  I  have  yet  heai-d  of,  or  met  with, 
(and  I  doubt  not  but  if  there  had  been  any, 
the  king's  council   would   have   made  use  of 
them)  hath  ever  given  so  much  crt- dit  or  coun- 
tenance to  these  proceeding's,  as  to  take  any 
notice  of  them.     To  mr.ke  use  of  old  records 
or  precedents,  the  £»tou?2ds  or  reast)ns  whcrccf 
cannot  now  be  known,  to  subvert  any  law  or 
government  establishctl,  is  neither  advisable*  nor 
Commend&ble.  But  lor  further  uns'v^er  to  ihera ; 
(2.)  As  to  that  of  16   R.   2,  that  you  ree  is 
grounded  upon  the  statute  28  £.  3,  c.  10,  and 
can  signify  nothing  to  the  present  purpose ; 
for  there,  according  to  that  statute,  they  con- 
demn the  mayor,  sheriffs,  and  aldermeu,  upon 
their  confession,  that  they  had  miscroverned 
the  city.     The  maj'or  and  sherifis  being  com* 
mitted  to  prison,  and  this  done  before  dukes 
and  earls,  by  special  comraissmn  to  that  pur- 
pose appointed,  and  convicted  by  their  confes- 
sion, for  the  first,  second,  third  offence,  all  at 
once,  is  this  of  good  authority  in  law  ?  And  for 
the  others,  that  of  E.  2,  was  before  justices  in 
Eire   at  the  Tower,  the  office  of  mayoralty 
seized  into  the  king's   hands,  and  replevied 
from  year  to  year.     And  that  seizure  that  was 
made   by  king   E.   1,  for    what  reasons    or 
grounds,  or  by  what  sort  of  proceedings,  doth 
not  appear ;  all  that  doth  appear  of  it  is,  that 
de  facto  Custodes  and  Mayors  were  put  upon 
the  city  ;    but  quo  jure,  ^vho  can  tell  ?   We 
know  these  times  were  times  of  trouble,  in  the 
barons  wars.    The  barons,  Simon  Mountford, 
carl  of  Leicester,  being  their  general,  fought  a 
battle  with  the  king  at  Jjewes,  and  took  the 
king  and  prince  Edward  the  first,  both  prison- 
ers.   48  H.  3.    The  barons  differing  am(Jng 
themselves,  and  the  earl  of  Gloucester  join^ 
with  the  prince,  who  got  out  of  prison,  ano- 
ther battle  was  foup^ht  at  Evesham,  and  the 
^reat  earl  Mountford  slain  ;  49  H.  3,  and  then 
at  Winchester  by  parUameut  all  his  party,  and 
the  liberties  of  the  city  of  luondon    seized ; 
and  in  such  times  as  these,  and  which  followed 
in  £.  1,  £.  2,  and  R.  2  it  is  net  to  be  marvelled 
if  there  were  many  seizures  and  custodes  put 
On  the  city  ;  it  is  more  a  marvel  they  were  not 
desti-oyed.    The  statutes  made  in  these  times 
^hewnot  only  the  disorders,  but  that  thehber- 
cics  were  greatly  infringed,  or  else  there  would 
not  have  been  statutes  to  confirm  them  ;  whe- 
ther the  infringing  or  seizing  were  the  cause  or 
effect,  IS  hard  to  luiow  ;  but  iust  before  in  those 
times  there  were  undoubtedly  many  exlrava- 
gunt  acts  of  all  sides,  which  produced  Magna 
Charta,  made  the  9  H.  3,  for  confirming  of  the 
liberties  and  privileges  not  only  ofLomlon;  but 
of  all  other  towis ;  and  af^er  these  tim^,  in  the 
ihree  reigns   of  the  throe  succeeding  kings, 
hoTT  many  other  statutes  for  confirming  the li- 
bei-ties  and  privileges  of  the  cities  and  towns 
were  mad^,  1  H.  4,  cap.  15  ?  The  penalties  and 
fbrfeitures  imposed  by  the  statute  28  E.  3,  cap. 
10,  upon  the  city  of  London,  put  into  the  same 
coiklin<m  with  other  cities  and  boroughs,  as  to 
jpeitahies  and  seizures.    A  statute  eonfirminff 
to  ^  the  cities  wd  bor<MS'lis  die  ltt>€fti^  smd 
rou  viu* 
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nme  persons  thmt  it  was  in  ?  Shall  it  subsist^ 
IiV e^  and  act  as  before  ?  or  shall^  it  be  in  limbo 
patrum^  or  in  nubibiu  ?  Db  a  corporation  trans- 
ferrable  to  any  other  person  or  persons  ?  Can  a 
corporation  he  convey  cd- or  transferred  ?  That 
is  impossible ;  and  so  it  appears  in  the  dean 
and  chapter  of  Norwich  ease,  and  F4ilcber 
and  Hey  ward,  and-1  Inst,  in  the  case  of  the 
Homage  Ancestral  before  dted.'  That  a  cor- 
ppration  is  -not  thinsferrable  frbm  one  body  of 
men  to  another;  therefore  the  king  cannot 
jK)ssibTy  Inure  it,  nor  can  he  mnt  it.  Ay,,  hut 
saith  Mr,  Attorney,  it  shall  oe  seized,  and  in 
the  king's  bands;  what  i»  meant  by  these 
words?  H«w  can  it  be  in  the  king's  hands, 
if  not  trans&rrable?  Next^  what  shall  the  king 
do  with  it,  shalT  he  grant  it  to  otHers  ?  No,  that 
is  im|>ossible ;  by  the  cases  cited,  it  so  appears 
tlie  king  .may  make  a  new,  hot  he  cannot  grant 
an  old  corporation,  because  not  transferrable. 
Tlien  if  he  cannot  grant,  if  it  be  not  transfe- 
rable, if  a  corporation  or  body  politic  be  by  law 
ftmmed  in^simiHtade  of  a  natural  bbd-y,  then  it 
Is  no  more  transf^able  than  a  natural  body  is* 
The  body  politic  cannot  he  taken  out  of'^the 
lihnds  of^me  persons  incorporate.  From  heneo 
then,  if  this  be  so,  it  will  follow*  of  necessity, 
that  the<;orporation,  if  it  cannot  9e  transferred 
to  the  king,  or  1^  the  kuiff's  grant,  out  of  the 
|»erBotas  in  whom  it  is,  feootners^  it  mnst'remain 

fhere  it  is,  or  be  dlswrfved.    Next,  that  which 
shall  shew  is. 

That  by  the  words  forfeiting  and  seizing 

,  liberties  in  those  old  records,  it  cannot  be  meant 

forfeiting  and  seizing  a  corporation  or  body 

rlitic ;  they  still  continued.  Biit  th. '  which 
the  true  sense  of  these  words,  forfeitib.  *  and 
•eizing  libc^rtSes  in  those  records  was,  if  x^-* 
abuse  or  mbuse  were  of  a  particular  franchise, 
is  of  courts,  prisons,  markets,  or  the  like,  ihe 
king  had  them  forfeited  to  him.  If  the  abuse 
were  by  a  corporation,  they  acted  by  their 
active  parts,  bv  their  mayors,  b^liffs,  sheriffs, 
coroners,  or  the  like;  the  king  seized  these 
•ffices,  turned  the  corporation  ofixcers  out,  and 
»ut  others  in  their  places.  This  was  the  course 
In  the  Eires,  where  these  seizures  in  those  days 
usually  were :  But  for  seizing  corporations  as 
Ibrfeit,  there  hath  been  no  instance  of  it  in  any 
tfme ;  but  the  contrary  is  most  evident.  For 
the  corporations,  notwithstanding  the  supposed 
fbrfeitures  or  seizures,  remained  still  in  being ; 
•nd  this  is  evident  even  to  sense.  The  seiznres, 
that  have  been  mentioned,  have  been  of  Lon- 
dbn,  Bristof,  Gloucester,  Cambridge,  and 
Cinque-ports,  Ipswich,  and  Winchester. 

I  offer  to  your'oonsidferation,  whether  these 
cities  of  London  and  Bristol,  Gioucester,  Cam- 
bridge, and  also  the  Cinque-poiis,  ever  since, 
hftve  not  continually  in  all  pleadings^claiml,  uid 
titles,  made  themselves  a  title  by  pseseription  ? 
Are  ttkey  not  by  prescription  to  this  day  ?  Do 
they  not  clhim  their  markets,  toU^,  and  all 
their  privileges  by  prescription  P  Bo  not  the 
mcts  of  pamament  tiiat  immediately  follow 
these  seizures  made  by  H.  4,  H.  5,  H.  6,  in 

tie  tioes  tttcoeedhig,  «U  Qoafina  tbrir  pnvi- 


leges?  Not  a  word  of  granting  new  privik^gc^ 
hSt  confirming  the  old  ;  whidi  sfacOTsplaiBly, 
that  in  those  days  the  oorponttikMur  were  mC 
thongiit  or  imagined  to  he  detenniBed  or  die- 
solvol.  By  th^  seizures,  or  suppoaed  for- 
feitures, -  the  enjoyment  or  pocTWinop,  for  the 
space  of  300  years,  is  evidence  sofficieot  of 
tnehr  remaimns'  and  being  bocfies  politic  by 
prescription,  which  they  could  iM»t  be  iftfaey 
were  forfeited,  as  pretended.  For  by  fir- 
feitnre  diey  must  naean.  losing  their  oorpora- 
tion,  or  being  divested  ;  no  o^er  sense  can  be, 
or  ever  was,  of  forfeiture.  Could  they  forfeit 
themv  and  yet  keep  them  ?  Coidd  tbey  lose 
them,  and  yet  have  them  P  If  they  couM  not, 
then  it  is  plain,  that  since  thev  alvmys  have 
had  them,  they  oever  forfeited  or  lost  tbeso. 
But  for  fhrther  evidence  hereof,.  I  ahnllniafca 
it  most  plainly  to  appear,  that  during  the  rtrj 
times  or  these  sozures  the  corporations  remam- 
ed  and  acted  as  cocporatioos ;  and  that  nt  dut 
time  it  was  never  thought  or  imagined,  diat 
during,  the  sdzures  the  corporations  were  for- 
feit ;.  all  that  was  done  was,  that  the  eiecbstt 
of  their  mayor,  or  of  their  sheriff^  was  de  facU 
taken  from  them,  and  either  a  Gustos,,  or  a 
mayor,  by  the  king  put  over  them, .  and  con- 
tinued till  those  kii^  displeasuies  were  over^ 
and  then-  they  chose  their  own  officers  again ; 
But  no  thougnt  then  of  forfeiting  the  oorpora- 
tioB.  By  the  city  books^  as  wdl  as  record^ 
this  is  most  evident.  The  putting  n  CusCos  by 
king.E.  1,  continued  for  die  space  of  XI  years, 
from  the  15  E.  1,  to  the  S6  £.  1^  ana  then 
they  chose  their  mayor  agam.  By  the  cit? 
booKS  it  appears  that  their  court  of  hiistingB  a& 
along  continued,  as  at  other  times,  aldcrme^ 
all  along.    Lib.  A.  fol.,50.  51, 135. 

Radiuphus  de  ^andwrco  Cdstos  Civitaf 
London,  Henricus  le  Waileys,  and  otiiers,  al- 
dermen,, (naming  them^  '  et  univetsalis  Com- 

<  mimitas  ^usdem  Cintatis,'  make  a  csonvcj- 
ance  of  a  house  to  John  de  Bangivcil,  48  £.  L 

Thecoart  of  aldermen  hohfen  before  th^ 
Custos  and  aldermen,  18  £.  1.  Lib.  JL 
fol.  lia 

With  the  king's  remembrancer  in  the  Ex- 
chequer, *  Cives  London  venerunt  coram  Ba- 

*  ronibns,    et  pnesentavemnt   J<Jiannem  dc 

*  Canluar'  et  Willielmum  de  £et(vrne  ad  re* 

<  smuufend'  pro  Civitaf^pnedict'  et  Com'  Mid- 
'  (flesex,  de  lus  «me  ad  Offibdum  Vioecomkii 
'  pertinent,  et  ad  hoc  faciend*  pnestiterunt  Sa- 

<  cramentum,'  W  £.  1,  Ro.  1. 

Ibidem,  Tlie  presentment  and  swearing  tifo 
other  sheriffs,  18  E.  1,  Ro.  t. 

Ibidem.  The  like,  91  £.  1,  Ro.  S. 

Ibidem,  Thelike,  S3  E.  3,  Ro.  3. 

'  Aubjr  le  Aftheir  attachiatus  ftxit  ad  respond^ 
'  Communitat'  Civitat'  London*  de  placiiD,' 
for  that  he,  being  no  freeman,  nieicliandize!i 
in  theci^,  31  £.  1,  lib.  C.lol.  19,  b. 

Another  like  suit  against  an  un-fireemaiL 
Lib.  C.  fol.  r,  b. 

A  Writ  of  Right  in  the  Hnstiagi,  brought 
by  the  corporadon.  *  Communilas  ^vitat*  l40B- 
'  don  per  Badalphaia  Peoodu  JjObomUnm 
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*  mum  peUt  verfw  Hugwiem  EpMcopam  de 
^  Bedlam  nnmn  Memiugiiim,  kc.*  Ht  B.  1. 

All  the  aldeimen,  and  twelve  dtwens,  were 
vailed  befi>re  the  kiiie  and  bia  cowicil,  and  tlw^ 
king  restored  them  the  election  of  their  mayor, 
ftndthey  chose  Henty  de  Gabevs  mayor.  And 
on  Monday  following  oomea  the  king's  writ, 
whereby  thekiiig,  m  good  aerrices,  <  reddi- 

*  dimos  et  reatitiMmua  Cinbua  London  Cin- 
'  tatem,  unacam  Mi^oritateet  libertalibus  suia, 

*  quaa  certia  de  canais  dudum  capi  fedmua  in 

*  manum  noetram.'  So  that  hereby  it  moat 
evidently  appears,  the  corporation  waa  not  for- 
feit, lo^  or  dissolved,  only  a  Gustos  pat  over 
them,  which  acted  in  the  place  of  major ;  and 
when  removed,  they  chose  ||ieir  mayor  again, 
^6  £.  1,  Lib.  B.  fol.  38. 

The  liberties  not  forfeit,  onlyvseized  into  the 
king^'s  hands ;  so  saith  the  wnt  *  dudum  capi 
Mecimus  in  manum  nostram.'  The  record  of 
•Cambridflre  I  have  looked  ojpon ;  it  plainly 
Appears  m  it,  that  the  corporation  waa  not  fot' 
teited  and  disaolved,  as  you  suppose :  for  it  ap- 
peaza,  that  when  they  aubmitted  totheknigto 
do  with  their  franchisea  what  he  pleased  ;  yet 
itwasMr/vo  to  the  mayor  and  bailiffs,  dieir 
renonse  to  all  other  matters.  And  afterwards, 
at  the  same  time,  die  kinff  gmnts  to  the  same 
mayor  and  baiUfis  divers  Uborties ;  by  which  it 
appears,  that  the  corporation  was  not  forfeit, 
but  still  in  being,  notwithstanding  the  seizure 
and  forfeiture. 

The  seizure  that  was  by  king  Edward  the 
Second  was  in  no  sort  any  forfeiture  or  deter- 
mination oi  their  corporation ;  but  either  under 
a  Gustos,  or  under  a  mayor  put  in  by  the  king. 

The  Gustos,  aldermen,  and  commonalty, 
speared,  and  turned  out  some  (^  their  alder- 
men. Lib.  £.  fol.  11,  b. 

They  chose  and  swore  their  sheriffi^  and  by 
this  time  they  had  a  mayor  again ;  but  the 
office  of  mayoralty,  granted  them  by  the  king. 
Lib.  D.  fbl.  6. 

The  kmegrautsto  Nicolas  de  Farrmgdon 
the  office  or  mayor,  *  quamdiu  nobis  idacuerit.* 
16  £.  S,  Lib.  £.  foL  146. 

They  had  a  writ  restoring  to  them  the  office 
cf  th^ir  mayor  again,  20  £.  S. 

Then  for  the  seizure  of  16  R.  S,  Aat  con- 
tinued but  from  the  S8d  of  July  unto  the  10th 
of  September  f<rflowing ;  and  the  form  or 
colour  of  law  that  they  had  for  that,  waa  the 
statute  of  88  £.  3,  and  the  Gustos  put  in  sworn 
Mi  Guildhall,  and  took  the  oath  or  the  ma»or, 
$B  appears  in  the  book  which  I  cite4  i  where 
it  is  mentioned  to  be  upon  that  statute.  Lib.  H. 
S69,  b.  16  R.  9. 

But  for  further  evidence ;  in  theireaanrer's 
jaemembrancer'a  office  in  the  exchequer,  4£. 
3,  Rot  9.  <  in  Bago  ^le  Quo  Warranto  in  Iti- 

*  nere  Northampton  et  Bedford,  Quo  IMTar- 

*  ranto  versus  Villam  de  wdfovd  f  in  that 
record  are  these  things  :  first,  that  <he  vittage 
of  Bedford  had  not  at  the  last  pveoeding  Eire 
made  claim  of  divers  liberties,  and  thereupon 
in  that  Eire  adjudged,  *  quod  omnea  liber- 

.  *  intct  -non  ^mat'  o^'  fuissent  in.  onamia 


*  Domini  R^gis,'  and  had  not  been  repkvM, 
but  the  ooi]poration  not  adzed.  Thereupon 
die  corporation  offer  a  fine  of  eight  mUrlci  la 
the  king,  <  pro  Ucentia  clamandi'  tn^  liberties, 
and  amnitted  to  a  fine:  but  then  it  aopeared, 
that  the  mayor  and  the  caroners^aa  «at  in 
judgment,  nid  condemned  men  -  for  «felaniefl 
committed  out  of  Ihejurisdiotion ;  and  there- 
upon *  Gonsidepatum  est,  quod  prsedict'  Li- 
<  foertss  de  Infangtbeife  et  Officia  Major*  Balli- 

*  vorum,  6t  Goronatorum  eiusdem  Villfle  ca- 
'  plant'  in  menus  Domini  Regis.    Sed  ouia 

*  cetene  Libertates  et  consuetud'-Villfe^pneaiol' 
'  abs^e  Ministris  pro  oommuni  ulilitate  Pe- 
'  puli  ibidem  nequeant  conservari,*  -  the  Gourt 
pots  Johaimem  de  Tound  Gustos,  ^lobanneaa 
Wymound  and  Richardum  Rounds,  bailiffit, 
and  Nicholas  Astwood  and  William  ^de  Knight 
coroners,  who  were  all  swora  to  esecute  those 
offices,  and  to  answer  the  king  the  profits. 
Hereby  it  appeara,  that  the  course  was'  not  lo 
forfeit  or  dissolve  the  corporation :  they  never 
were  so  unreasonable;  tor  hereby  all  their 
lands  and  goods,  and  all  the  debts  owing  by 
them,  or  to  them,  would  all  be  lost :  all  they 
did  was,  they  put  in  officers  to  preserve  thn 
corporations.  So  that  I  think  there  is  nothing 
more  plain,  that  though  the  libeities  were 
seized,  and  that  officers,  Gustos,  4>r  mayom, 
were  put  upon  them ;  yet  the  corporations,  or 
bodies  politic,  or  their  liberties,  were  not  for- 
feit or  determined.  If  they  had  been  either 
forfeited  or  determined,  could  the  writs  of  res- 
titution have  aet  them  up  again  ?  The  old 
could  never  be  restored  or  set  up  again,  but  by 
act  of  parliament ;  tfiey  might  have  had  new 
charters,  and  have  been  inade  new  corpora- 
tions ;  but  the  old  could  never  have*  beoi  re- 
stored, if  once  forfeited,  as  now  ifhaffined.  8o 
that  the  point  betwixt  ua  b.  Whether  the 
recorda  of  £.  1,  E.  S,  and  R.  2,  of  forfeitures 
and  aeizurea  of  liberties,  supposing  the  causes 
or  offences  for  which  they  were  seized  wera 
very  great  and  provddng,  as  in  al>  probability 
they  were,  do  prove  timt  thereby  me  leorpo- 
rations  were  forreit,  dissolved,  or  determined? 
It  appears  they  were  not  forfeit.  .Yon  can 
never  avoid  it.  ,  If  abusing  the.franohise.  or 
liberty 'of  being  a  cdrporationrbe  *a  tbrfeitare,  aa 
you  affirm,  and  that  they  were  seized  for  lieing^ 
toifeit ;  then  the  offences  that  were  committed 
by  these  corporations  in  those  princes  times, 
were  forfeitures,  and  consequently  the  seizures 
dissolved  the  corporations.  They  could  4iot 
forfeit  and  Jose  tneir  oorpersdons,  and  yet 
keep  them.  And  Aat  they  still  had  their 
being,  is  moSt  evident  by  the  records  ef  those 
times,  shewing,  that  tbev  acted,  and.enjoyed 
their  coaporations  under  tnose  seizures,  omy.a 
4^ustos  mstead  of  a  ma^or,  ail  other  things  the 
same^  that  they  hare  m  all  ages  .ever  sinee 
been  adloved  to  be  corpemtions  by  prescription  , 
never  denied  or  questioned  ;  that  the  acts  of 
fartiament  immedialely  following,  confirming 
their  privileges,  never  questioned  tlieir  havii^ 
them.  Never  any  thoughts  of  making  void 
any  forfdtures  By  these  acts,  or  any  jibw 

\ 
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ipranta,  but  alivays  pleaded  by  prescnptioB. 
These  thin^  plaiuly  shew,  that  the  offences 
committed  in  those  times  did  not  forfeit  the 
corporation ;  and  all  that  dark  authority  they 
have  out  of  those  records  in  directly  against 
them,  prov^es  only  that  these  abuses  fi(a?e  only 
«muse  of  seizure  of  some  offices,  but  no  for- 
feiture of  the  corporation,  tliat  still  continued. 

Having  thus  answered  tho%ie  old  records, 
and  shewn  that  they  are  of  authority  for  nie 
against  them ;  and  since  it  hath  been  stirred  in 
this  case,  whetlier  a  corporation  or  body  politic 
be  surrenderable  or  not,  and  insisted  upon,  by 
the  otlier  side,  that  it  is,  and  from  thence  an  ar- 
f^ment  drawn  to  prove,  that  if  surrenderable, 
it  is  ibrfeiUibk' :  -whether  it  be  sorvenderable, 
or  not,  perhaps  is  also  doubtful,  so  that  I  think 
a  roan  cannot  argue  from  it  any  thing.  First, 
1  am  sure  there  is  no  great  reason  why  it 
should  be  ;  for  since  that  men  that  are  of  the 
corporation  take,  upon  their  coming  to  '  be 
made  free,  an  oath  to  preserve  the  rights, 
liberties,  and  privileges  of  it ;  and  since  the 
active  members  are  intrusted  fur  all  the  other 
membei-s  that  elect  and  choose  them,  and  also 
for  their  successors  ;  I  cannot  see  how  a  man 
4»n  satijify  himself  in  so  doing. 

8ir  James  Bagg's  case,  Rep.  11,  98,  they 
foi*feit  their  freedom  by  doing  contrary  to  their 
oath  and  tn:st.  If  every  freeman  by  his  oath  and 
trust  be  obliged  to  seek  the  benefit  of  the  cor- 

E oration,  to  surrender  is  against  the  oath .  The 
vw  seems  to  have  a  care  of  preser\'ing  corpora- 
tions ;  and  therefore  provides,  that  the  taking 
any  new  charter,  though  there  be  many  altera- 
tions in  oflicos  and  names,  yet  doth  not  sur- 
rcn(1er  the  old.  But  were  it  of  any  other  fran- 
rliise,  the  taking  anew  of  the  same  thing  is  a 
surrender  of  the  old. 

Dean  and  chajUer  of  Norwich's  case,  Rep.  3, 

rs. 

Fulcher  and  Hey  ward's  case  so"ms  a  strong 
one  to  prove  it  not  surrenderable,  Jones  266, 
Atid  thou;:<h  the  bishop  did  not  in  that  case  join 
in  the  surrender,  that  caimot  hinder;  because 
the  bishop  \h  no  part  of  the  corporation,  and 
therefore  cannot  hinder  them  to  surrender  if 
they  will. 

A  vilj  incorporate  by  tibe  name  of  bailiflTs,  4 
H.  S6,  33,  b.  The  king  de  novo  incorporates 
them  by  the  name  of  sheriffs :  Are  their  privi- 
eg»  that  they  before  had,  gone  ?  No,  Dieu 
d^endy  saitli  the  book.  But  this  being  not  my 
question,  I  intend  not  to  debate  it  thoroughly, 
hut  to  keep  to  the  point  of  a  forfeiture  of  4i  body 
politic  or  corporation,  and  farther  to  examine 
the  reasonableness  and  justice  df  this  doctrine 
of  forfeiture,  and  see  how  adequate  and  just  it 
if ;  for  that  is  the  thing,  I  perceive,  ilj^red. 

Fintf  Theur  position  is.  That  a  corporation^ 
or  being  of  a  body  politic,  is  a  Uberty  or  fran- 
cfaise ;  and  if  abused  or  misused,  is  forfeited, 
determined,  and  dissolved* 

Thai  I  may  a  little  understand  this  position 
Md  consider  of  abuse  and  misuse,  of  the  ex- 
tents and  consequences  of  it:  By  abuse  or 
MNsuse,  every  act  tlMi  a  o<»<poratioi»  doth,  that 


is  not  justifiably  by  law,  is,  as  i  take  it,  aa 
abuser  or  misuser.  ^If  a  corporation  receive 
any- money  that  is  not  due  UUhem,  if  it  be  by 
virtue  of  any  by-law,  that  is  a  forfeiture,  thoogti 
it  be  but  a  groat.  ^Vhat  if  diey  by  their  coin- 
mon  seal  command  their  servant  to  enter  into 
such  lands,  or  distrain  such  a  man's  catde 
for  rent  not  due;  is  not  this  a  taking  upon 
them  to  oppress  the  king's  subjects,  smd  to  ex- 
tort from  them  th^^ir  lands  or  moneys  where 
not  due  ?  This  is  a  mii^uscr.  A  body  politic, 
as  I  have  said,  is  but  a  person  created  in  re- 
semblance  of  a  natural  person,  to  liaye  a  ca- 
pacity to  take,  hold,  and  enjoy  to  particolar 
ends  and  purposes.  And  hold  or  enjoy  is  not 
possible,  without  acting ;  and  all  that  act  must 
of  necessity  be  subjteted  to  errors  sometimes, 
in  their  actions,  as  natural  persons  are.  And 
must  it  be  so  penal  to  them,  that  every  error^ 
misuser,  or  abuser,  must  be  a  forfeiture?  Can 
it  be  reasonable  or  just  in  law,  that  ^s  can 
be  ?  Laws  are  made  for  preservation,  not  Hit 
destructian  ;  if  eyery  abuser  or  misuser  forfeit, 
be  it  a  small  tiaosgression,  is  it  either  rea&on- 
able  or  probable,  that  any  law  shall  punish  it 
with  destruction  of  the  body  ?  The  great*: 4 
ofience,  be  it  treason  or  rebellion,  or  the  leai4 
illegal  act,  offence,  or  misdemeanour,  must 
have  the  same  measure  of  punishment  by  this 
rule ;  and  the  law  then  doth  not  distinguish. 
If  a  natural  body,  or  person,  kath  a  maiket, 
aod  orders  his  servants  to  take  such  toUs,  sad 
he  takes  them ;  what  would  this  crime  be  be- 
sides forfeiture  of  his  market  ?  Why  should 
a  corporation  then,  not  only  in  such  case,  or  for 
any  offence  or  miscarriage  to  the  yalne  of  a 
penny,  forfeit  and  lose,  as  in  the  case  of  h^ 
treason,  his  lifeor  lieing,  lancb,  goods,  and  aU? 
This  cannot  be  agTccable  to  any  rules  or  res- 
son  of  our  law  ;  and  therefore  I  take  it,  it  can- 
not be  the  kiw.  The  next  tiling  I  design  t>> 
iusist  upon  is, 

Secondly,  The  mischiefs  and  kieonyciiieB- 
cies  that  iViUst  attend  this  doctrine  or  law  of 
forfeiting  and  surrendering,  if  the  htw  be  so. 

Let  lis  then  consider,  whether  thisatoue 
stroke  do  not  make  all  the  corporations  in  Ei^- 
land,  of  all  sorts,  forfeit  at  once,  and  perbaf» 
many  years  since.  Is  there  any-corp^M^ooa 
in  England  that  hath  not  ofifeoded  or  trans- 
gress^ ?  All  manner  of  corporations  1^1  under 
this  rule.  If  they  have  transgressed 'or  dona 
any  such  act  as  makes  forfeituse  (as  erery  nsas- 
carriage,  for  any  thing  I  can  see  to  the  con- 
trary, doth)  wliether  the  oorporalioti  be  ijue 
facto  dissolved  by  the  offence  oomniitted,  or 
else  by  the  judgment  which  most  relate  to  the 
offence,  to  ayoid  all  mean  acts  done  by  tlie  cor- 
poration ;  all  that  they  have  done  sinoe  sach 
miscarriage,  they  have  done  witlieut  riglii ;  and 
all  til  at  they  thin^  they  have  a  title  to  as  a  eor- 
lH>ration,  they  are  mistaken  in,  they  have 
none.  Perhans  if  a  parliament  dioold  be 
called,  those  rorfoited  corporations  onn  law- 
fnlly  send  no  burgesses.  I  do  not  know  wbe* 
the  1  am  mistaken,  or  not,  1  only  oiler  this  to 
cijnsideration  amoDg«|othoiB:  As(giv*jaM)eavi» 
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to  venliire  a  littk  iiuther  upon  tbcte  eonsideni- 
tions  of  surreodm  and  fbrfeitura  of  oerpora* 
tioos)  can  a  lusbop,  dean  and  ckaptoTy  pmen- 
dary,  parsoOf  &c.,  siirreDder  hia  coqwratioii  or 
body  politic?  If  they  can^  moat  of  them, 
perhaps,  are  of  -die  fooiidalion  of  the  crown, 
and  had  their  landa  from  thence.  We  have 
many  statutea  made  to  restrain  their  aliena- 
tions :  Those  of  queen  Elizabeth  did  not  ex 
tend  to  hinder  their  alienation  to  the  crown ; 
but  perhaps,  out  of  ho^  of  preferment,  they 
ahened  to  the  crown,  till  the  statute  of  I  Ja- 
cobi,  cap.  3,  took  away  that  power  ako  of  con- 
vey injgr  to  the  crown:  *Can  dtese  fbifeit  the  cor- 
porations? Perhaps  we  are  sinners  all,  or  at 
least,  as  the  balance  at  sometime  or  otlier  may 
be  holden  may  be  ibund  too  light :  We  are 
upon  a  point  tliat  goes  to  posterity ;  fear  and  fa- 
vour, what  may  it  do,  and  what  may  it  not  do  ? 
If  they  may  surrender  or  forfeit,  what  effects 
may  this  have  upon  the  whole  ecclesiastical 
estate  ?  If  this  had  been  known  in  the  days  of 
king  Henry  the  Eighth,  perhaps  there  wouM 
have  been  no  great  need  or  acts  of  parliament 
to  make  him  head  t»f  the  church,  or  to  have 
dissolved  the  monasteries.  Suppose  that  col- 
leges, hospitals,  and  other  corporations  (land- 
ed in  charity,  can  surrender  or  forfeit ;  the 
present  masters  and  fellows,  and  the  heirs  of 
the  donors,  may  truck ;  what  eSM,  may  this 
have  upon  them  ?  what  ways  may  they  find 
out  ?  Also  cities  and  boroQ^fhs ;  what  divisions 
and  contentions  hath  it  already  produced,  some 
tor  surrendering,  others  for  Mending,  what 
animoaitiea  are  about  it  ?  The  end  of  Ac  bw  ia 
to  preserve  the  peace  and  quiet.  Divisions  and 
dissentions  freouently  end  in  the  destruction  of 
both  parties.  The  citizens  and  burgesses  are, 
I  think,  three  parts  of  £>ur  of  the  House  of 
Commons.  It  is  considerable  what  effects  this 
may  have  in  parliaments,  our  laws  and  posterity 
perhaps  not  a  litUe  concerned  herein  ;  and  if 
so,  surely  this  is  a  great  case.  But  if  only  the 
city  of  London,  give  me  leave  to  see  what  the 
ill  consequences  tmd  mischiefr  will  be.  Argu- 
ments from  mischieia  and  inconveniences  are 
forcible  "arguments  in  law :  8o  saith  Littleton, 
and  my  kird  Coke  upon  LitUelon.  And  men 
must  Imb  despemte  ana  sensual,  that  despise  ib- 
ture  mischieis  and  i  nconveniences.  And  many 
otlier  places  there  cited,  Inst.  1,  11, 60. 

1.  AU  their  lands  will  be  gone,  and  revert  to 
the  donors,  and  tlieir  heirs.  By  dissolutions  of 
corporations  all  their  privileges  are  gone,  and 
their  lands  revert  to  their  donors,  or  lords,  of 
whom  they  were  holden.  Jones  190.  F.  N.  B. 
33,  k.  Inst,  lis,  b. 

3.  All  their  markets,  tolls,  ami  duties,  that 
th^claim  by -prescription  ;  whereby  the  go- 
vernment and  the  honour  of  the  city,  the  public  \ 
halls,  gates,  prisons,  bridges,  and  other  edifices 
are  in  a  grnit  measure  maintained.  | 

S.  All  the  debts  owing  to  the  city,  and  all 
their  personal  estate,  by  the  deathor  dissolution  • 
of  the  corporatimi,  will  be  gone ;  but  who  slioll 
have  them  P  Perhaps  *  non  definitur  injure.' 
-     4.  AU  the  liberties,  and  customary  privi- 


kgea,  that  the  flwemcn  of  the  city,  their  wives 
and  children,  claim,  viz.  to  hate  cnstomary 
abarea  in  their  husbands  or  fiufaers  estates ;  & 
be  exem|it  from  tolls  in  other  towns,  ports,  and 
markets;  to  exclude  tbreigneis  and  unfreemen 
from  using  Jieirtiadeaia  London,  and  many 
others. 

5.  All  the  acts  of  parliament  that  give  par- 
iieviax  powers  and  authorities  to  the  lord  mayor 
and  aldermen,  or  oomhion  council,  or  corpora- 
tioii,  respecting  either  the  government  or  jus- 
tice of  tne  city :  as  about  ministers,  and  pay- 
ment of  their  dues,  buildings,  paving  of  streets, 
sewers,  insurance  office,  and  many  others.'^ 

6.  What  shall  become  of  the  orphans,  and 
all  the  moneys  and  debts  the  city  owes,  and  all 
the  charities  in  the  city?  We  have  seen  the^ 
city  burnt,  and  may  remember  what  a  swarm 
were  nnhived  ther^ ;  but  we  never  yet  saw 
it  dissolved,  nor  are  the  consequences  measuiv 
able.  And  though  it  please  his  majesty,  upon 
the  dissolution  of  this,  to  g^rant  a  new  charter, 
yet  it  will  be  impossible  any  of  these  things 
can  be  preserved :  Their  lands,  estates,  debts, 
privileges,  customs,  are  all  personal,  and  an- 
neied  to  the  corporation,  and  must  live  and 
die  with  it ;  the  said  ads  of  parliament  aro  all 
fixed  tothis  corporation,  and  so  are  the  cha- 
rities, and  cannot,  as  I  conceive,  be  ever  trans- 
ionredtoanyotherto  be  new  created.  A  new 
corporation  can  be  in  no  succession  or  privity 
wA  the  old.  If  a  body  politic  be  once  dis- 
solved, thoufih  a  new  one  be  founded  of  the 
same  name,  that  can  have  no  succession  to  the 
odd,  nor  come  in  privity  to  it :  Therefore  it  is, 
that  m  the  dean  ana  chapter  of  Norwich's 
case,  and  in  Fnlcher  and  Ileyward's  case,  the 
preservation  of  the*old  ^corporation  is  insi^sd 
on.  Inst.  1.  102.  h.  If  every  abuser  com- 
mitted by  a  corporation  be  a  fbrf^ture,  deler- 
nfinatioa,  or  dissolution,  is  there  any  one  in 
England  not  forfeited  and  dissolved  ?  Abuse  is 
a  word  of  a  -yonderful  kirge  sense :  When  the 
law  speaks  of  a  franchise  abused  or  misused,  it 
is  applicable  to  a  particular  franchise,  as  to  a 
manut,  court,  or  tne  like ;  and  if  that  franchiso 
be  misued,  or  abused,  in  oppression  or  misuse, 
contrary  to  the  ends  of  it,  some  certainty  there 
is  in  it :  But  the  abuse  of  a  corporatiou  ex- 
tends to  all  its  acts,  and  all  estates  of  the  cor- 
poration :  and  all  the  privileges  of  all  the  par- 
ticular persons,  and  all  that  are  conoemod  in 
them  are  sufferers  for  every  abuse,  or  misuse, 
or  mis-act,  or  tre&pass,  how  sniall  soever.  Who 
can  tdl  in  the  actions  of  a  person  what  may 
be  taken  to  be  ill  or  illegally  done,  or  an  abuse? 
Who  will  trust  a  corporation,  if  its  duration 
and  existence  be  so  fickle  an<l  infirm,  that  every, 
abuser  or  misuser  shall  forfeit  it  ?  There  will 
be  no  need  of  ofiicors  to  be  amoved,  thereby  to 
determine  this  corporation  at  will  and  plea- 
sure, this  positioii  contains  enough  to  do  aM. 
These  great  oousequences,  attending  this  doe- 
trine  of  *fbrfeiture,  are  reasons  to  prove  the  law 
otherwise. 

But  saith  Mr.  Attorney,  (if  I  understand 
him)  we  do  not  iatmd  to  destroy  the  corps- 
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ration,  though  we  sny  in  our  pleading,  that  yon 
hare  forfeited  your  old  corporation,  that  you 
•baye,  urithont  any  lawful  authority,  usurned 
upon  the  king,  and  pray  in  our  replication,  tiiat 
*de  Libertate,  Privilegio,  et  Franchesia  ilia' 
(viz.  the  being  a  corporation) '  abindicantur  et 

*  exdudentur.'    These  are  Imt  words  of  form, 
we  only  will  lay  the  king's  hands  gently  upon' 
it,  and  seize  it ;  but  the  corporation  shall  not 
ifB  destroyed  or  dissolved. 

1  answer,  this  is  wonderful,  and  a  great  oom- 
*pliment  to  the  city,  as  I  take  it ;  let  us  not  flat- 
ter or  deceire  one  another.  We  are  not  now  in 
the  irregular  days  in  the  records  mentioned, 
nor  in  such  sort  of  proceedings  as  in  those  dis- 
;tracted  times.  Lotus  not  go  by  blind  coiyec- 
'turesout  of  old  records,  and  bring  in  unknown 
ways.  We  are  now  in  a  Quo  Warranto,  which 
•as  Mr.  Attorney  truly  sailh,  is  in  the  nature  of 
a  writ  of  right ;  and  a  writ  of  right  is  the 
highest  writ  that  is  in  the  law ;  and  the  judg- 
joent  thereiBy  and  in  this  Uuo  Warranto  must 
be  oonclusiTe  to  all  parties.  If  given  against 
the  defendants,  it  must  conclude  tnem  for  ever, 
and  dissolve  their  corporation;  and  if  given 
agpnst  the  king,  he  shall  never  hereaAer  hring 
k  in  question  for  any  cause  precedent.  Rep.  9. 
S8.  Inst.  8.  S8S.  495.  Cuke's  Entries  5S7.  D. 
hath  a  precedent  of  it.    <  Gonsideratum  est, 

*  quod  .the  defendant  de  et  in  Libertatibus, 

*  Privilegiis,  et  Franchesiis  pr«d.  in  Infbrma- 
« tione  praedict'  spedficat'  nullo  mode  se  intro- 

*  mittatysed  ab  iisdempenitua  excludatur.'  The 
like  against  Ferrers,  and  the  Virginia  company, 
and  manv  othera  may  be  found,  M.  31.  Jac  1. 
r.  9.  Tne  court  cannot  alter  the  judgrment,  it 
will  be  erroneous  if  they  do.  And  to  talk  of  a 
judgment  of  a  sdzure,  what  is  the  meaning  of 
It,  or  such  judgment  ?  Is  it  final  or  not  final  ? 
The  court  must  give  a  final  judgment,  that  the 
party,  if  he  think  fit,  may  have  his  writ  of 
error.  The  court  will  not  take  any  of  your  old 
records  to  go  by,  if  any  such  are  to  be  found, 
ihat  would  warrant  any  other  judgment: 
Therefore  a  seizure,  without  such  a  judgment, 
that  determines  the  corporation,  cannot  be  any 
way  brought  to  pass,  as  I  believe,  nor  can  I 
understand  in  whom,  by  your  seizure,  you 
would  have  the  old  corporation  to  subsist. 
Transferred  from  the  persons,  in  whom  it  now 
mibsists,  I  think  is  impossible,  but  dissolved  by 

I^uur  judgement  it  may  be :  And  I  hope  your 
ordslup  will  not  be  induced  by  singfular  un- 
amrantable  things,  that  a  judgment  shouU  be 
ripven,  that  shall  neither  dissolve  the  corpora- 
:tioa,  nor  continue  it,  that  shall  neither  be  for 
f>laintiff  or  defendant,  that  shall  leave  the  cor- 
|M>ration  neither  alive  nor  doid,  but  t»  tramitUy 
«r  limbo  patrum :  A  judgment,  *  ouod  oupiantur,* 
4>r  <  quod  libertates  et  Francnesioe  pnedict, 

*  seisiantur  in  manus  Domini  Regns.'  Was  there 
«ver  any  the  like  P  What  shall  be  understood 


^it?  Shall  we  beafterwardsa  corporation?  that  ofienoes  and  niiscarriagQS,  that  were  com 

fihall  our  magistrates  continue?  Shallwehave  mitted  by  the  corporations  m  those  tnmblcsoiBe 

our  hmds,  markets,  tolls,  customs,  or  franchises^  times  of^E.  1,  E.  S,  andR.  3,  for  which  tbeir 

«r  not  ?  Or  shall  we  be  none,  and  yet  not  dis-  liberties  were  seized,  were  not  fbciotnres  uJ 

^ved?  I  muft  oonfesB,  I  am  cwtmMA  in  determioationa  of  those  coipoiatim i  iff 
iheKDOtioitib 


Next,  as  to  the  authorities  in  law  far  me: 
1.  I  take  it  to  be  a  great  authority  for  n«, 
that  there  is  no  precedent  or  judgmait,  or  book* 
case  produced  or  found,  that  ever  a  ooipontMi 
was  forfeited.  It  lies  upon  the  other  side  lo 
produce  it,  or  shew  it ;  and  no  doubt  they 
would,  if  there  had  been  any,  but  there  is  wni 
by  the  authorities  they  cite ;  you  may  eas^ 
perceive,  any  sort  would  not  be  omitted. 

3.  The  nature  of  a  corporation,  as  nr 
bodLsdo  describe  it,  shews  it  not^rfcitaUe. 
I  take  it  plain  out  of  the  case  of  Sutttw^ 
Hospital,  and  the  other  books  there  cited. 
Rqi.  10.  93.  b.  21  E.  4. 79.  A  corpontka 
agsre^te  is  invisible,  immortal,  aod  resa 
onl^  m  intendment  and  consideration  of  Iw, 
cannot  commit  treason  or  felony,  be  out-liwed) 
excommunicate,  hath  no  soul,  cannot  appar 
in  person,  cannot  do  fealty,  cannot  be  io- 
prisoned,  nor  sulgect  to  imbecility  or  deitb. 
Br.  Corp.  S4. 34.  They  cannot  oomiaittt^ 
actual  trespass  or  disseisin,  except  under  tber 
common  seal,  by  command  precedent,  or  u- 
sent  subsequent :  When  our  hooks  say,  tbit 
they  area  body  politic,  and  rest  or  hafetber 
being  in  intendment  or  consideration  of  hv 
thereby  is  meant,  that  they  are  by  law  eosUed 
to  act  to  particular  ends  and  intents  answcnUf 
to  theur  ends  and  creations.  .  Their  endi  sr 
creations  are  only  to  be  subservient  to  the  pub- 
lic good,  and  government,  and  preserratioB  if 
the  city  or  town  incorporate,  ana  of  tbe  mem- 
bers thereof.  And  if  there  be  any  act  done  1^ 
the  members,  that  are  the  active  part  of  sua 
cof^ration,  to  any  other  intent,  end,  or  pur- 
pose, thia  is  not  the  act  of  the  €X>rporatk»)  M 
of  the  particular  members,  and  they  ooly  vt 
answerable  for  it.  And  asfeo  pfLriicular  offenoa 
and  miscarriages  in  this  case  alledged,itGBi- 
not  be  denied,  but  that  the  particular  members 
are  answerable  for  it ;  and  if  they,  then  ac- 
cording to  all  books,  they  ou^nt  not  to  k 
doubly  chargeaUe  or  answerable  m  both  capsr 
cities.  And  the  aigumeot  cited  out  of  Ba^i 
case,  of  a  freeman  convict  of  perjury ;  an 
thereupon  dtsfiranchised,  doth  not  pn)Te,tbi( 
they  snail  be  punished  in  a  doiri)le  capaeitj; 
for  the  corporation  is  not  thereby  pooisM 
but  preserved.  The  bemg  of  a  body  politic  s 
only  a  i^acity ,  and  in  resemblance  of  a  oato- 
ral  body,  and  no  more  forfeitable  than  a  nata- 
ral  body.  It  is  seizing  and  forfeiting  of  libs- 
ties,  that  we  meet  with,  that  is  such  as  are  ^ 
nerally  spoken  of;  as  markets,  courts,  juris- 
dictions, and  the  like :  And  in  the  old  reconb, 
by  seizing  the  liberties  of  a  corpontioo  is 
meant  the  taking  from  them  their  officers,  asd 
putting  in  others  upon  them  for  a  time.  Bnt> 
forfeituig,  tlissolving,  and  deteimining  tbe  body 
politic,  never  war  yet  done  or  known,  o«r,  as 
reasonable  to  believe,  ever  entered  in  any  mao's 
thoughts  till  now;  for  I  have  already  8hev1^ 
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fttt  remain  cofporations  by  prescription  to  this 


day:  And  I  have  also  talcea  notioe, 
the  acts  of  parliament,  that  were  made 
in  the  sncceeuing  kings  reigiis,  of  H.  4, 
H.  5,  and  H.  6,  are  only  acts  of  confirma- 
tion to  the  cities  and  boroughs  of  their  liberties 
and  privileges.  From  that  time  till  within 
these  three  years,*  I  believe  it  never  entered 
into  any  man's  thoughts,  that  a  corporation 
was  foneitable ;  for  further  proof  whereof 
divers  other  statutes,  and  the  whole  series,  of 
matter  is  argument. 

The  statute  15  Hen.  6,  cap.  6,  that  provides 
against  abuses  and  exactions  made  by  societies 
incorporate,  by  their  by-laws  and  ordinances, 
and  appoint<<  a  forfeiture  of  10/.,  and  of  their 
power  to  nvBkkfi  by-laws  :  To  what  end  should 
tlus  be,  if  the  corporations  themsdves  were  for- 
feited, or  thought  so  to  be  ? 

Th9  statute  of  19  H.  7,  sap.  7,  recites  the 
'Statute  of  H.  6,  and  the  exactions  and  abuses 
by  fellowships,  by  their  by-laws  and  ordi- 
nances ;  and  appomts  a  penalty  of  40/.,  if  they 
exact  money  by  an  unlawful  and  unwarrantable 
by-law,  not  examined  and  signed  by  the  chan- 
•ellor  and  chief  justice. 

The  statute  of  12  H.  7,  c.  6,  sets  forth 
grievous  exactions  by  the  fellowship  of  mer« 
ebant  adventurers  by  their  by-laws,  and  im- 
poseth  a  penalty  for  the  future. 

The  statute  22  H.  8,  4.  28  H.  8,  5,  shew  like 
exactions  by  corporations  upon  apprentices  by 
their  ordinances  and  by-laws,  provides  remedy, 
and  enacts  penalty,  if  in  those  times  it  had 
been  thougnt  or  imagined,  that  a  corporation 
had  been  forfeitable,  every  of  these  ofi*ences 
forfeited  it,  what  need  farther  remedy  ?  In  the 
ease  of  Hoddjp^fk  ^eehouse, .  of  excessive 
toll  by  the  town  of  mrthamptom,  Moore  474. 
S9  Euz.  In  the  Quo  Warranto  against  a  cor-; 
poration,  though  the  question  was  concerning 
their  taking  toll,  and  whether  th^  had  for- 
feited their  madcet,'  or  only  their  toll;  no 
thought  of  forfeiting  their  corporation  was 
ever  mentioned.  So  that  I  thinL  I  may  con- 
clude with  the  tumultuous  times  of  £dw.  1. 
£dw.  2,  and  Richard  2,  what  was  then  done, 
doth  plainly  shew  the  corporations  were  not 
forfeit  or  dissolved :  That  bj?  all  the  a^  of  par- 
liament,  and  proceedings  in  almoV  ail  the 
reigns  of  any  length  or  duration^  from  that 
time  to  this  very  case,  the  opinions' aAtjihougbts 
of  men  were  otherwise ;  as  by  tSe  statutes 
and  transactions  appear :  Not  one  opinion, 
book,  or  authority,  produced,  or  to  be  fbund. 
The  creat  concern  not  only  of  this  great  city, 
but  of  all  other  cities,  towns,  and  corporations, 
•cclesiastical  and  temporal,  all  de^^d  upon  it. 
And  which  is  more  than  all,  the  ^y  govern- 
ment by  law  established  will  be  in  great  danger 
of  alteration  by  it. 

I  have  argued  long,  and  tried  your  lordship^s 
patience  ;  the  weight  and  length  of  the  case, 
and  rareness  of  the  matter,  there  never  having 
been  the  like  before  in  any  age,  will,  I  hope, 
iexcuse  me.  But  besides  the  whole  frame  and 
i(Hvidation|  that  this  other  n4e  hate  laid,  b«otg 


all  built  upon  general  undigested  notions,  as  I 
take  it,  viz.  that  abuser  or  misuser  of  liberties 
forfeits  them,  without  distinguishing  betwixt 
one  thing  and  another  ;  that  the  words  for« 
feiting  and  seizing  liberties,  found  in  old  re- 
cords, should  be  authorities  to  proye  fotfeitiny 
corporations  or  beings  of  the  body  politiCf 
though  no  such  thing  then,  or  at  any  Umesince^ 
till  very  lately,  was  ever  thought  on  or  ima* 
gined :  It  was  necessary  for  me  to  open  and 
set  forth  these  general  notions,  and  to  explain, 
and  distinguish  ;  which,  1  hope,  I  have  done^ 
that  it  may  appear  what  the  sense  of  them  is» 
how  fhr  they  agree  with  law  and  justice,  and 
how  far  not.  And  if,  in  the  doing  hereof,  or 
in  the  setting  out  the  repugnant  or  inconsis- 
tent matters  or  opinions  arismg  in  this  case,  to 
maintain  this  Quo  Warranto,  i  have  expressed 
myself  in  any  other  manner  than  became  me,  I 
humbly  beg  pardon  for  it ;  and  that  it  may 
not  reflect  upon  the  cause,  nor  prejudice  it. 

Upon  the  whole  matter,  if  tiiis  information 
brought  against  the  body  politic  for  usurping  to 
be  a  body  politic,  ought  to  have  been  brought 
against  the  particular  persons ;  if  it  be  repugr 
nant  or  contradictory,  that  a  corporation  caa 
usurp  to  be  a  corporation  ;  that  a  body  politic 
or  bem^  can  usurp  to  be  a  body  politic  Or  being 
before  it  had  a  bemg,  or  to  be  toat  same  body 
politic  or  being,  which  it  was  when  it  did  usurp-; 
if  forfeiting  a  franchise,  or  liberty,  or  other 
estate,  cannot  determine  or  vest  that  franchisa 
or  estate  in  the  king,  till  the  forfeiture  appear 
on  record  ;  then  the  old  corporation  supposed 
to  be  forfeited,  if  h  were  so,  did  notwithstanding 
and  yet  doth  continue  in  being,  there  being  no 
record  to  determine  it ;  and  consequently  that 
which  is  pretended  a  new  one  by  usurpation,  is 
impossible.  If  by  seizure  into  the  king's  hands 
(as  pretended)  the  continuance  of  the  corpora- 
tion be  intended,  how  inconsistent  iff  it  witn  law 
or  justice  to  continue  any  thing  in  the  king, 
that  is  wrongfully  usurped,  and  the  parties  ta 
be  punished,  fineo^  and  committed  for  usurping* 
If  Mr.  Attorney's  replication,  taking  issue  upon 
our  prescription  to  be  a  corporation,  and  going 
over,  and  alledging  several  distinct  causes  of 
forfeitures,  cannot  by  law  be  maintained,  and 
in  the  example  doth  mtroduce  a  way  to  brioflc 
all  men's  estates  subject  to  Mr.  Attorney's  will 
and  pleasure,  (for,  let  any  man's  right  be  as  good 
as  can  be,  it  wiU  be  scarce  possible  to  defend  it, 
if  such  pleadings  as  in  his  replication  be  allow- 
able by  law)  then  be  the  matter  in  law  as  noluch 
against  us  as  possible,  yet  Mr.  Attorney  cam 
have  no*  judgment  for  lum  upon  this  informa- 
tion. Next,  supposing  the  information  all  good 
in  law  ;  yet,  if  the  judgments,  records,  and  au- 
thority, that  have  been  cited  by  them  for  sei- 
zures, do  plainly  shfw,  that  seizures  and  for- 
feitures are  very  different  it  their  natures; 
that  the  corporations  all  continued  notwith- 
standing ^e  seizures  ;  and  the  seizure  waa 
only  the  king's  putting  in  mayors  and  officers 
to  act  in  them,  instead  of  others  elected  or  con-v^ 
stituted  by  the  corporation,  and  they  remaia 
earpoEStioifft  by  preiscriptiioD  to  this  dftyi  u4 
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4ie?er  were  ibrfehed,  ifinohred  or  determioed 
.by  such  leiziires ;  if  the  general  authorities  in 
tpooks,  that  the  ratgosing  orabuging  a  firanchise 
be  truly  applicable  to  iVvncbises,  (that  are  estates 
•nd  interests  grantable  or  convevable  finom 
^ttum  to  man^  and  never  were  intended  of  such 
a  tbin^,  as. is  rather  a  capacity  or  being  than  a 
franchise ;  if  there  be  no  case,  or  preoMent,  or 

Swion  to  be  found  for  it ;  if,  on  the  contrary 
eparticalar  case  cited  prove,  that  where  the 
cxnporations  have  by  miscarriages  forfeited 
particnlar  franchises,  they  do  not  forfeit  their 
corporations  ;  if  there  be  scarce  any  corpora- 
tion in  England,  that  have  not  at  some  time  or 
other  done  somethings  they  should  not,  or  omit- 
ted to  do  something  they  should,  and  thereby 
Ibrfeited  their  corporation,  and  consequently 
•11  are  usurpers,  and  their  corporate  acts  since 
done  all  void ;  if  the  corporation  here  hbth  done 
nothing,  but  that  the  mayor,  aldermen,  and 
common  oonncil,  are  only  delegates,  deputies, 
er  ministers  of  the  cornoration  for  particular 
purposes ;  if  servants,  deputies,  or  delegates 
do  tnat  which  they  have  no  authority  to  do,' 
they  must  answer  for  it  in  their  own  persons ; 
but  their  masters,  or  those  that  deputed  orde- 
l^ated  them  for  another  purpose,  they  are  inno- 
cent ;  they  shall  not  suffer  by  it,  though  no 
Acts  of  parliament  had  been  in  tiie  case ;  if  the 
Acts  of  parliament  against  seizing  the  liberties 
Cf  the  City,  (or  or  by  reason  of  any  miscarriage 
iKf  their  otficevs  or  ministers,  extend  to  these 
acts  of  the  mayor,  alderm^i,  aqd  common 
isoundl ;  if  so  lie  that  these  acts  were  the  acts 
of  the  corporation ;  yet,  with  submission,  if 
they  have  shewn  a  good  and  legal  right,  by 
their  custom  and  title,  to  make  by-laws  tor  re- 
tfulatin^  and  settling  die  markets  and  tolls,  and 
uiat  which  they  have  done  be,  as  pleaded,  rea- 
•onable,  and  that  there  was  reasonable  ground 
at  that  time  for  their  petition,  which  they  have 
aet  forth  ;  if  all  these  particulars  that  1  have 
now  summed  up  be  against  me,  then  judg- 
ment must  be  against  me,  though  I  know 
not  what  that  judgment  can  be.  But  if  any 
one  of  these  particulars,  thus  repeated  be  for 
me,  and  a^^st  Mr.  Attorney,  then  Mr.  At- 
torney can  have  no  judgment  against  the  citv  ; 
but  judgment  must  be  for  them;  which 
1  humbly  pray.^ 

*  The  conclusion  of  Mr.  Pollexfen's  Argu- 
ment,   and  what  afterwards  passed  in  court 


rthis  case,  is  thus  given  in  the  All  Souls' 
mentioned  in  a  Note  in  p.  823. 
'  My  lord;  I  cannot  well  tell  what  it  is  Mr. 
Attorney  would  have,  I  have  considered  as 
well  as  I  am  able,  and  1  b^  his  pard6n  if  I  do 
not  rightly  take  thingst  He  would  tiot  have  a 
judgement  upon  this  corporation  to  dissolve  it; 
Ibat  is  a  kind  of  indecent  word,  he  would  have 
■oipethhlg  or  other  that  ^ould  do  the  work, 
ind  he  calls  it  a  seizure.  Pray  let  us  then 
Oonsidcr  and  understand,  if  we  can,  wbai  he^ 
ueanrbytbis:  Would  he  have  it  to  be  fbr- 
feited,  and  would  he  have  it  noft  to  remain  a 
^mforatioii,  snd  yok  wonl4  be  not  have  it  dte- 


THE  next  term,  vis.  Trinit.  S5  Car.  S. 
^hief  Justice  Saunders  dying  the  day  of  the 
jud^ent  given^  or  the  next  day  Sifber)  Mr. 
justice  Jones,  justice  Ra3rmond,  and  justice 

solved?  what  would  be  have?  My  lord,  a 
seizure,  without  such  a  judgment  as  will  de- 
termine die  corporation,  is  no  way  to  be 
brought  to  paaSy  as  I  believe,  nor  can  I  under- 
stand in  whom,  by  your  seizure,  you  woald 
have  the  corporation  subsist,  I  think,  trans- 
ferred from  the  persons  in  whom  it  now  sub- 
sists to  others,  is  as  altogether  impossible,  as 
that  a  man  that  is  in  his  natural  capacity  can 
transfer  that  capacity.  And  ibis,  as  I  appre- 
hend, strikes  at  all  that  has  been  said  by  way 
of  argument,  but  dissolved  by  your  jut^ment 
that  it  may  be,  but  God  forbid  thai  it  e^'cr 
should. 

My  lord,  we  do  all  agree  it,  that  this  is 
of  that  nature,  that  in  itself  so  dillers  froo 
otlier  franchises,  that  it  is  neither  grantabie, 
nor  transferrable,  nor  removable  from  one  to 
another,  it  is  as  the  peison  of  a  man.  Thea 
let  us  bethink  ourselves  what  Mr.  Attorney 
would  have  and  speaks  for:  does  he  intend  iht 
corporation  should  remain  in  being  still?  If  it 
shall,  how  long  shall  it  remain  ?  The  judgmrat 
most  be  final  some  way  or  other,  because  tbt 
party  may  have  remedy,  and,  if  he  see  cause, 
bring  a  writ  of  error,  it'  he  have  a  mind  to  it ; 
but  the  judgment,  it  must  be  final,  and  if  it 
must  be  final,  if  it  does  not  determine,  wheie 
shall  it  set  the  corporation  ?  Bhall  it  leave  if 
where  it  fbnnd  it?  No,  Mr.  Attorney  wnni 
endure  that,  why  then,  let  him  tell  im  where 
he  wouM  have  it?  If  Umust  coirtiniie,  is  it 
tiansferrable  ?  No,  for  if  tbMlnng  make  ano- 
ther corporation  to  day  of  the-  same  name,  it 
cannot  succeed  to  the  old  one  as  yon  see 
before. 

Can  it  be  in  the  king?  Can  the  king  act  ia 
it?  No  man  can  say  that  aether:  So  t&t  I  di^ 
not  understand,  I  must  oonless,  what  it  is  Mr 
Attorney  would  have :  If  be  would  hare  it  to  bs 
dissolved,  that  mtist  be,  1  think,  bj  yoiir  judg- 
ment: if  you  do  gi\e  judgment  against  us^ 
tlien  there  li  an  endof  it,  and  the  cODseqaeocef 
are  not  fijt  to  be  mentioned ;  they  are  better 
nnderstO&l  by  the  little  that  has  been  said,  diaa 
further  ei^urged  on.  But  that  Mr.  Attorney 
is  again^^  he  would  not  have  that  by  any 
means,  and  we  shall  neither  be  in  heaven  noc 
in  hell,  but  in  purgatory ;  I  know  not  wbeT« 
cbe  he  would  have  us. 

My  lor^,  I  must  confess  I  know  that  I  am 
in  a  great  case ;  and  if  in  this  last  expressioo 
I  have  spolni  any  thing  more  ligbdy,  or  other- 
wise than  I  should  have  done,  I  beg  jour 
pardon. 

Lord  Chief  Justice,  No,  no,  by  nomeans^ 
you  have  taken  a  ^e&t  deal  of  pains  truly. 

Mr.  Pollexfen,  5f y  lord,  1  have  opened  this 
matter  as  fi'eely  and  as  pltdnly  as  I  can,  aH  the 
thmgs  that  stands  betwixt  us  and  these  dd 
records,  and  what  the  meaning  is  of  seiziog 
«id  forfeiting  liberties.    If  it  be  tike  ferfeiting 
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Withens,  hdhff  in  court.  Justice  Jones  pro 
nounced  the  judgment  of  the  ooitrt,  andiiistiec 
Raymond  and  justice  Withens  affirmed,  that 
chief  justice  Saunders  was  of  the  same  opinion 
with  tbom,  and  that  they  all  agreed, 

*—" • -^— — ^  T-  M-tlTB-Blfcpl^J  I  -1  t  ^--1-1- 

of  the  corporations,  there  is  not  one  of  (hose 
corpordtions  in  England  at  diis  day,  which 
there  is  no  one  will  undertake  to  afBrtn.  It  is 
impossible  that  these  should  be  continued  the 
old  corporations  when  they  were  flissoired  and 
deteruimed.  And  it  is  impossible,  in  our  case, 
f  hfit  this  corporation  should  be  in  bemg,  and 
yet  usurped,  and  if  so  be,  It  be  already  for- 
jetted  and  We  liaVe  usurped,  it  is  no  reason  to 
continue  it  then'.  For  if  a  piircel  of  men  do 
nsorp  to  continue  a  corporation  thtft  is  in  law 
dissolved,  fbat  were  rnireasonable,  so  Ihat  Srhat 
"Mr.  Attorney  would  have  at  the  end  of  this 
suit,  I  cannot  '^ell  tell,  for  if  you  pitiy  judg- 
ment agahist  us  that  the  corporation  should  be 
dissolve  that  may  be  done,  and  the  conse- 
fjuenees  are  what  I  have  told  you :  If  you 

Eray  aity  thino;'  €;lse  against  us,  that  can  never 
e  upon  record.  TTicrefore  in  this  case,  wllat 
1  have  to  do  iA,  hut  humUy  to  leave  it  to  the 
consideradon  of  the  court  as  a  thing  of  the 
frreatest  conseqnence  I  ever  had  to  do  in,  and 
that  ever  caAne  into  jud^ent  here,  and  upon 
the  whole  1  pray  that  either  Mr.  Attorney  may 
■enter  a  NoHe  Prosequi,  or  else  that  there  may 
be  judgment  entered  for  the  defendants. 

Mr.  Attorney  General,  And  I  pray  your 
judgment  for  tlie  king,  and  I  w3l  take  care  to 
enter  such  a  judgment  as  I  will  stand  by  fhr 
law. 

Lord  Chief  Justice.  Truly  I  think  as  much 
lias  been  said  in  it  as  is  possible  for  the  case  to 
hear,  even  to  everv  little  minute  thiiu^  on  ^e  one 
side  and  on  fte  other,  and  a' great  Mi  of  pains 
lias  been  taken  by  both.  Mr.  Attornejr,  I 
suppose  you  do  not  desire  for  the  king  any 
more  argutaients,  noi  they  neither  that  are  for 
the  defendants. 

Mr.  Pollexfen.   My  ix*. '    there  are  other  • 
rounsel  for  tlie  city,   and  u  your  lordsfam 
{dease  to  hear  them  it  is  yery  likely  fhere  is 
more' to  be  said  by  them  than  I  htre  done. 

Mr.  Justice  Jonei.  Indeed  I  do  not  tlrink 
that,  Mr.  Pollexfen,  that  more  can  be  «Eud 
than  lias  been. 

Lord  Chief  Justice.  But  this  is  t)ne  thing, 
BIr.  PoHexfen,  that  I  would  say  to  von  upon 
j^our  argument,  what  a  fiprievous  thmg  would 
It  be,  if  so  b^  the  being  of  a  corporation  m^t 
be  Ibrf^eHed  or  disscdved,  because  say  you,  it 
is  possible  that  all' the  corporations  in  England 
may  be  dissolved  because  they  may  hare  conk- 
milled  such  things  that  may  be  formtnres.  We 
fttnst  put  the  scales  e«iuai  on  both  sides.  Let 
ns  then  consider  on  the  other  side,  whether,  if 
so  be  that  it  ^lOnM  be  taken  for  law,  ihata 
eorporatbn  is  indissoluble  or  cannot  be  dissolv- 
ed for  ahv  crime  whatsoavvr,  then  those  two 
things  ifo  not  follow-, — First,  you  will  shut 
out  the  kmff's  Qno  Waminto,  let  him  have 
whatTeasnn  he  am  for  it,  or  tet  them  do  what 

vol.,  vm. 


1.  That  af  c<9r|)oration  aggre^fe  taight  bfe 
^«ed.  That  the  statute  28  £.  8,  cap.  10,  fa 
express,  that  the  thinrhises  and  liberties  of  the 
city,  tlpon  such  defaults,  sliould  be  tnkcu  idto 
the  king's  hands.     And  diat  bodies  politic  may 

they  will :  And  in  the  next  place,  yon  have  set 
up  so  many  indepciidcmt  coirinionwealths.  Fdr 
if  a  corporation  may  do  nothing  amiss  whatso- 
ever, what  else  does  follow,  for  now  I  am  not 
upon  the'  point  whether  this  corporation  lias 
done  any  act  tliat  is  amiss,  but  considering 
your  argument  in  general,  when  ytra  make  It 
a  thing  of  such  ill  consequence  that  a  coniora- 
tion  should  he  forfeited  by  anv  crime ;  hut  I 
say  now,  to  put  in  the  other  scale  the  mrs(4iielii 
that  would  foltow,  if  so  be  by  law  a  corpora- 
tion might  not  be  dissolved  tor'  one  fault  or 
another :  But  let  them  do  what  they  wonld,  -k 
should  still  remain  a  corporation.     Then  it  is 
plain,  they  are  so  many  commons  ealtlis  in- 
dependent upon  the  king,  and  the  kini^'s  Quo 
Warranto  is junrte  shut  out,  that  is  nii^jlit^  eon- 
sideraUe.    For  a  man  to  make  an  argument 
and  to  say  it  would  be  very  mischievous,  in- 
convenient, or  worse  to  the  city  of  London,  if 
a  judgment  should  be  given  against  it,  is  not 
to  govern  us,  and  for  ottglit  that  I  see,  Mr. 
PolTexfen,  you  have  argued  yourself,  and  that 
very  strongly,  that  if  judgment  be  given  IVir 
the  king  !n  this  case,   it  must  be  no  father 
than  that  they  W  ousted  of  their  franchise. 

Mr.  Policrfen.    8ure  enough,  my  lord,  it 
can  be  no  otherwise. 

Lord  Chief  Justice.  Now  you  say  therie 
wonld  be  a  mighty  great  inconvenience  and 
mischief,  and  we  cannot  tell  what  may  come 
of  it,  if  this  judgment  be  given  against  Londob 
and  its  corporation;  surely  we  are  not  to  he 
guided  altogether  l^  what  is  convenient  or 
what  ts  not  Convenient ;  what  we  are  to  look 
at  principally  b  what  the itiw  is,  for  that  way 
the  law  goes,  we  must  ffo ;  and  we  presunte 
and  know  that  the  law  is  wiser  than  we.  are, 
and  that  the  wiiy  that  the  law  has  settled  hia 
the  least  inconvenience  in  it.  Bot  I  cotdd  ^ik 
viith  all  my  heart  that  it  might  not  come  to 
that.  I  do  believe  no  body  nere  wishes  thb 
case  should  come  to  judgment,  but  certainly 
for  those  things  they  must  not  stand  in  odr 
way ;  we  must  consider  tlie  riglit  tA'  the  case 
according  to  law,  and  d«fiver  our  opinions. 
For  your  precedents  of  all  sides  we  do,  that  is, 
I  do,  and  all  my  brothers  desire,  we  have  them 
to' peruse;  and  pray  let  us  have  them  on  both 
sides.  We  cannot  say  any  more  at  present, 
though  it  is  pretty  hard  upon  my  brother 
Withms,  ^  he  has  neard  hot  one  argument. 

Mr.  Poliexfen,  If  it  be  your  pleasure,  we 
will  ai;gue  it  a^un  for  the  city. 

Mr.  Justice  ilayjwonrf.    You  have  had  the  * 
liAramage  of  arguing  last;  it  is  not  desired  hif 
the  kine'*s  counsel. 

Mr.  FoUetfen.  .  I  submit  it  to  you ;  It  is  A 
great  case;  and  a  case  that  is  smgukr ;  blit 
every  day  will  bring  more  like  it. 
m.  iCecorder.    I  confara  there  are  a  greit 
4M 
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dTelid,  and  be  pankMed,  appem  by  the  ge-  done  or  omitted  to  be  done,  shews  abo  tkt 

Mnd  ai^leofpardoD,  19  Car.  9,  whereby  iBor-  their  chartera  may  be  avoided  for  things  bj 

.poiationBaie  pardoned  all  crimes  and  offences,  them  misdone^or  onutted  to  be  done. 
.  And  the  act  for  regulatine  corporations,  IS        2.  Tliat  exacting  and  taking  money  by  tin 

Car.  9,  whidi  prondes^£al  no  corporation  pretended  by-law,  was  extortion,  and  a  for* 

efaall  be  aroided  fw  any  thing  by  them  mis-  feitnre  of  the  franchise  of  being  a  corpontkn. 

many  expressions  of  aggravation  used  in  the 
replication,  but  am  sure  no  instance  can  be 
■hewn  of  a  case  of  the  Uke  nature. 

Mr.  Attomw  GeneraL  If  ever  you  can 
shew  roe  that  the  city  of  London  has  done  such 
extravagant  ill  things,  I  will  undertake  to  shew 
you  a  precedent  for  it. 

Mr.  Recordet.  In  the  time  of  the  late  rebel- 

.  lion,  were  there  not  ill  things  enough  done  then  ? 

Mr.  Attorney*  General.    None,  considering 

the  drcumstanoes,  like  those  that  have  been 

Jately  done. 

Mr.  Justice  Jones.  For  my  part,  I  desire  as 
.ffreat  liffht  in  this  case  as  X  can  possibly  have, 
.before  I  give  my  opinion. 

Mr.  Attorney  General.  Will  your  lordship 
be  pleased  to  appoint  some  time  mr  your  judg- 
ment? 

Lord  Chief  Justice.  That  is  too  hard  for  us 
to  do  now. 

Mr.  Attorn^  GeneraL  I  propose  it  only 
to  your  lordship  to  take  your  own  time,  when 
you  please. 

Jjord  Chief  Justice.  Mr.  Attorney,  if  you 
move  us  some  time  towards  the  end  of  the 
^Term,  possibly  we  may  say  somewhat  more, 
or  it  may  be  not ;  we  are  not  sure :  it  is  a  busy 
lime^  and  we  have  a  great  many  .things  to 
consider  of. 

Mr.  Justice  Jones.    Certainly  no  man  can 
.dunk  that  when  we  have  so  itauch  business,  we 
can  apply  our  thoughts  to  consider  of  such  a 
weighty  nusiness  as  this  is. 

Mr.  Justice  Raymond.  There  are  a  ffreat 
mfuny  precedents  to  be  looked  into,  and  we 
cannot  study  in  Term  time. 

Mr.  Justice  Jones.  The  consequences  of  the 
.  case  are  of  that  nature,  that  truly,  without 
gwai  consideration,  I  cannot  give  judgment. 

Mr.  Justice  Withins,  It  lu»  been  very  well 
argoed  truly  on  both  sides. 

-  Lord  Chief  Justice.  Certainly,  all  ihai  can 
be  said  has  been  said,  and  the  truth  of  it  is, 
you  that  are  of  the  defendants'  nde  have  taken 
as  many  exceptions  to  the  information  as  there 
are  lines,  if  not  words.  So  that  if  I  can  by  my 
!  notes  recollect  but  one  half  of  them,  I  shall 
think  I  go  a  great  way ;  for  you  have  let  no- 
.  thing  go  by  that  lay  in  your  way. 

Martisj  12;iio  Jiiaii,  1689. 

tn  Banco  Regis : 
DoMiNus  Rex  v.  CivrrATSM  London. 

Mr.  Justice  Jones.  Mr.  Attorney  General, 
wiD  you  move  any  thing  ? 

Mr.  AUomey  GeneraL  My  lord,  last  term 
ypu  were  j^leased  to  appoint  this  day  to  give 
Judgment  in  the  Quo  WanrantOi  I  hoinUy 
jray  yonr  judgmcat  in  h. 


Mr.  Justice  Jona.  Mr.  Attorney  Geaenl 
hath  exhibited  an  Information  in  this  oouit 
against  the  mayor,  commonalty,  and  citizeoiof 
l^ndon,  and  thereby  charges  them  f9r  usuqm; 
upon  the  king  without  any  warrant  or  mii 
ffrant,  for  the  space  of  a  mon^  or  more  bdov 
Uie  exhibiting  the  information,  diven  Ubertiei 
and  franchises  within  the  city  of  Londoa, 
namely  to  be  of  themselvea  a  body  corporHi 
andpoiitic  by  the  name  of  mayor,  oonunoDikj 
and  citii^«ns  of  the  city  of  London,  and  by  tkt 
name  to  plead  and  be  impleaded  with  sercnl 
other  liberties,  which  because  not  now  ex|irenlj 
in  jodgnient  before  us,  I  shall  not  mention. 

To  this  die  defendants  plead  that  the  dty  of 
London  is  And  was,  time  out  of  mind,  an  aacwBt 
city,  and  that  the  citizens  of  that  city  are,  ui 
for  the  time  aforesaid  have  been  a  body  coipo* 
rate  in  deed  and  name,  bjr  the  name  of  tbi 
mayor,  commonalty  and  atizens  of  the  city  of 
London,  and  by  virtue  of  that  name,  for  ill  thit 
time  have  impleaded  and  been  impleaded. 
Then  they  plcwl  the  confirmation  of  tbor 
liberties  by' Magna  Charta  and  other  chirtoi 
of  several  Kings,  and  amongst  others  of  bis  mar 
jesty  that  now  is,  and  conclude  by  ibsi  irtr- 
rant  they  daim  and  have  used  for  all  the  tim 
in  the  information,  that  liberty  and  franchise  ta 
be  a  body  politic  by  that  name,  and  thes  in- 
verse that  they  have  usurped  or  do  nsnip,  tint 
franchise  upon  the  king,  auring-  the  time  i&  tin 
information. 

To  this  Mr.  Attorney  talAig  by  protesU^ 
that  the  citizens  of  London  were  not  a  oonionr 
tion  time  out  of  mind,  by  the  uameotdM 
mayor,  commonalty,  and  citizens  of  tb^  city 
of  London,  traverses  it,  and  for  plea  says,  tliflt 
the  mayor,  commwtalty ,  anit^rillgrnfl,  assaioiiig 
upon  tnemselves  to  be  a  bMy  politic,  aod  n 
have  power  to  assemble  themselves  to  mab 
by-laws  and  ordinances  not  contrary  to  the 
laws  of  the  kingdom,  for  the  better  goveniig 
the  city  and  the  citizens,  and  Hne  keepngtltt 
king's  peace  therein,  did  upon  pretext  thlsn^ 
but  indeed  respecting  their  own  prifate  gain 
and  profit,  and  contrary  to  the  trust  reposed  la 
a  body  politic,  assume  an  unlawful  power  tt 
levy  money  of  the  king's  sul^^ects  to  meir  o«> 
use,  and  in  prosecution  and  execution  of  tbat 
illegal  and  unjust  power,  they  did  make  *^ 
puUish  a  law  to  levy  money  of  the  king's  aub* 
jects,  as  well  foreign  as  others,  lesortiitf  ^ 
the  public  markets  within  the  c^y  with  toor 
provisions,  charging  them  with  Qie  pavmcntof 
several  particular  rates  and  sums  of  QM»^ 
mentioned,  to  be  imposed  upon  all  comen  ^ 
the  markets  with  provisions  to  be  sol^ whe- 
ther they  sell  or  not  sell,  and  npon  renisal  ^ 
pay,  to  bie  put  out  of  the  market  Thathj  f^ 
text  (^  Ais  kW|  they  have  {«r  thtttowa  fcivm 
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S.  That  the  Petitioii  was  aeandalmis  and 
libeUoos,  and  tbe  making  it  and  pablishing  it  a 
nirfeiture. 

4.  That  the  act  of  the  common  council  was 
the  act  of  the  corporatioo. 

5.  That  the  matter  set  forth  in  the  record  did 


lucre,  ezaetod  and  levied  yearly  5,000/.  of 
the  king's  sulgects  and  cooTerted  the  same  to 
their  own  use,  and  tibis  is  alledged  to  be  in  sub- 
version of  the  good  government  of  the  dt^,  to 
the  oppressing  and  impoverishing  of  the  long's 
•ttbiects  coming  to  the  markets;  to  the  raising 
of  the  prices  of  necessary  provisions,  and  the 
diamheriting  of  the  long  and  his  crown,  and 
contrary  to  the  trust  repoiwd  in'them  as  a  body 
politic.  Mr.  Attorney  further  cbargea,— That 
whereas  the  kinj^  the  10th  of  JaiHiary,  in  the 
32nd  year  of  his  reign,  had  prorogued  the 
parliament  thai  sitting  to  the  aotli  of  the  same 
January,  heing  but  ten  days,  that  the  mayor, 
oommonahy  aUd  citiasens  or  the  city  of  London 
in  common  coundl  assembled,  die  13th  of  the 
same  January,  imlawlully,  malidousl^,  advi* 
aedly,  and  seditiously  took  upon  them  to  cen- 
sure the  king  and  the  prorogation  of  parliament 
■o  made  by  him,  that  they  ordered  a  petition 
to  be  presented  to^  tbe  king,  containing  thn 
malicious,  seditious,  scandalous  matter ;  that 
by  the  said  prorogation  of  the  parlkment  the 
prosecution  of  the  public  justice  of  this  king- 
dom, and  the  making  provision  necessary  lor 
the  preservation  of  the  king's  person  and  of  his 
Protestant  subjects  receiTed  an  interruption; 
that  the  mayor,  commonalty,  and  citizens  so 
assembled,  m  common  council,  maliciously, 
advisedly,  -seditiouslv  and  to  the  intent  that  the 
■aid  petition  might  be  published  and  dispersed 
amon^  the  king's  subjects  to  induce  them  into 
an  opinion  that  the  ,kiog,  by  his  prorogation  of 
the  parliament  had  obstaructed  the  public  ius« 
tice,  and  to  incite  the  people  to  a  hatred  of  the 
king's  person  and  tbe  government  established, 
anoto  disturb  the  neace  of  the  kingdom ;  they 
did  ordain  the  saia  petition  should  be  printed, 
and  afterwards  did  cause  it  to  be  nrinted,  that 
i(t  might  be  published  and  disperMO,  to  alienate 
and  turn  the  people's  affections  to  the  king  and 
his  government.  And  this  Mr.  Attorney  al- 
ledffes  to  be  done  in  contempt  and  scandal 
of  we  king  and  his  ffovernmeni,  and  for  raising 
sedition  and  diaturoance  of  the  peace  in  the 
kingdom,  and  concludes  that  for  tnese  crimes 
the  mayor,  commonalty,  and  citizens  of  the 
city  of  London  have  forfeited  the  liberty  and 
franchise  of  being  a  body  politic,*  and  yet  since 
have  usurped  ihe  franchise  upon  the  king. 

To  this  the  mayor,  commonalty  and  citizens 
by  r^oinder  say :  first,  as  to  the  by-laws,  and 
taxes  thereon  levied,  tliat  time  out  of  mind  they 
have  had  public  mukels  in  the  city,  that  time 
out  of  mmd  they  have  used  to  provide  places 
where  thoie  markets  shall  be  kept,  anil  stalls 
and  other  accommodations  kn  persons  coming 
to  the  markets  to  sell  provisioos,  and  sumqrors 
and  officers  for  the  regutatiop  of  ti^  mancely 
tod  tb«  p^le  coming  thither  k  ^Bd  for  de- 


pot excuse  or  avoid  those  forfeitures  set  forth 
in  the  replicatbn. 

6.  That  the  information  wm  well  (bunded. 

And  gave  Judgment,  Thai  the  franchisa 
should  be  seized  into  the  king's  hands,  but  the 
entry  thereof  respited  tOl  the  king's  pleasur^ 

fraying  of  those  charges,  they  have  had  and 
us^  to  have  reasonaK>le  tolls,  rates,  and  sums 
of  money  of  all  persons  so  coming  to  the 
markets  for  stalls  Mid  such  acoommodationB 
for  the  selling  of  provisions.  That  time  out  of 
mind  there  has  been  a  common  council  con- 
sisting of  the  mayor  and  aklermen  of  the  city 
and  of  certain  freemen  not  exceeding  350  an* 
nually  elected  and  called- the  commons ;  that 
by  customs  within  the  <^y  time  out  of  mind, 
the  said  common  council  have  made  and  used 
to  make  by-laws  for  the  regulation  and  go- 
vernment of  the  markets  and  appointing  place 
and  time  for  them,  and  for  assessing  and  re» 
dudng  to  certainty  the  tolls  and  rates  to  be 
paid  by  persons  coming  to  the  maikets  for 
such  accommodations  there,  so  as  such  laws 
should  not  be  contrary  to  thie  laws  of-the  land. 
That  this  custom  is  confiriued  by  Magna 
Charta  1  £.  3,  7  K.  tl.  That  afWr  tbe  bur^* 
ing  of  tbe  ci^,  and  tbe  aheratioDs  thereby, 
divers  controversies  and  ^piestions  did  aris6 
about  the  markets  and  the  tolls ;  that  they  did 
make  the  ordinance  by  which  the  rates  and 
tolls  charged  in  the  replication  were  ordered  t^ 
be  paid.  And  then  they  say  those  rates  wert 
reasonable  to  be  received,  and  those  were  all 
the  sums  that  were  received,  and  that  there  ia 
no  ordinance  for  raising  money  in  any  othet 
manner,  made.  As  to  the  other  bieacb  as- 
signed, that  is,  the  petition,  the  qiayor,  oom-> 
monalty,  and  citizens  say  in  their  rejoinder ; 
there  was  a  pkit  against  the  life  of  the  king 
and  the  Protestant  religion,  and  they  set  foitft 
all  the  proceedings  iipon  it,  the  several  at* 
tainders  and  impeachments,  o^the  lords  in  Iha 
Tower,  in  parnament  depending,  the  king's 
proclamation  declaring  the  dangers  of  tbe  Plo^ 
the  proceedings  for  the  trial  ^MT  tbe  lords,  and 
divers  bills  for  the  preservation  of  the  king's 
person  and  the  Protestant  religion  bc^gun  -and 
depending  in  that  paiiiament,  tbe  affinghtment 
of  the  people,  a  petition  from  some  of  ihaa^ 
and  that  thereuDon  the  mayor,  aMenpen,  and 
common  conncil«  in  common  counol  voted  % 
Petition  to  be  presented  to  the  king  in  tbt 
name  of  Uie  mayor,  aldermen  and  oommoii 
council,  which  they  set  fbrth  in  hmc  verfts; 
and  afWrwards  caused  it  to  be  printed;  and 
this  they  say  was  to  allay  the  fears  and  trou' 
hies  of  the  citizens,  that  is  .the  said  PetitioD  m 
the  rqdicatkm  mentioned,  and  they  deny  any 
other. 

To  this  there  is  a  demurrer  joined  as  also 
there  is  to  the  other ;  after  that  Mr.  Attorney 
has  shewed  that  tbe  markets  are  not  at  thaw 
charge,  but  are  by  act  of  parliament  maiiiF 
tainetl  by  the  pubUc  charve,  by  an  inquiaitioa 
upon  coals,  and  so  the  whole  amcata  vaym.  % 
demuner  upon  those  pkAdiogi*       . 
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vas  knowB  in  it  Justice  B^yoiopd  andjiw- 
iice  Withins  declve,  that  they  were  of  the  same 
opiaioD  in  omnibus, 

>.  And  accorrlinglj,  after  entry  nuule  by  Mr. 
Attorney,  That  as  to  the  issue  joined  to  be  tried 
py  the  country ;   as  to  the  dainung  to  hacve 

,  ThiB  catje  has  been  twioe  very  sglemiiiy  and 
elaborately  argued,  and  on  both'  stiles  as  muck 
^aid  a^,  in  my  opinion,  can  be :  it  now  stands  for 

tlie  judgment  of  this  Court  by  an  order  of  the 

•\sLSi  tQrin. 

.  I  (Ud  not  imagiBe  till  very  lately  that  it 
would  haije  been  my  part  to  have  delivered 
the  judgment  of  the  Court,  presuming  my 
)oni  chief  justice,  whose  proper  province  it 
was,  might,  have  been  here  to  have  done  it 
|iinH(elf.  ,  3ut  his  Jiidisposition  has  cast  it  upon 
me  uneicpeotedly.  In  tke  aigumeots  of  this 
case,  there  are  many  Unik-cwes  besides  preee- 
dents  and  other  authorities  in  ancient  iccords 
Vjrhwii  were  gited  on  botk  sides.  I  have  care- 
fu(ly  perused  the  book  cases  and  authorities 
mort  of  thea»,  in  the  copies  of  them,  but  some, 
^hich  I  esteem  of  the  jmatest  wciglit,  open 
Tiew  of  the  leoords  of  themselfes.  I  have 
seen  alse  ;Mid  diligently,  perused  snch  ex- 
tracts out  Qf  the  city  books  and  other  mcoida 
as  on  that  side  were  thou^^t  fit  to  be  shewn 
^Bto  me,  and  I  have  observed  a  p«nfeet  aeooid 
lietwixt  cppisQ  of  those  things  which  were  deli-* 
yefed  on  both  sides,  by  wliich  1  concinde  that 
^1  the  oopies  I  have  seen  on  eilber  side  wera 
liutMully  transcvibed. 

VfWt  fKtBt  considerations  of  1^  uvnmeDls 
^  both  sides,  aisdthe  most  mature  detaiicralioa 
li  could  make,  lenme  to  a  resekition  in  my 
WA thoughts  tonchins  thi&great  casein qoes- 
nPA  i  I  presHOhe  ay  brethrsn  hesehajpe  taken 
e«^  pnins  ssneraUy  and  apart  ibr  the  settliiig 
mir  ludgments.  in  this  important  cfMe.  Bni 
W  smr  mutual  aasistaiic&to  eack  other,  we 
iMre  had  several  eonfaeaces  anumgrt  onr- 
^v«s,  and  likewise  witfa.my  Lord  Chief  Justice 
WUideis,  wkoa  we  aU  attended  very  btely  ; 
ftnd  WB  are  all  unaaimonsly  agreed  in  ese  and 
tile  same  opinion  in  diis  wMs  matter,  which, 
Ncausein  that  little  time  allotted  to  me  tor  this 
AUttoess  I  kavenot  been  able  to  digest  into  a 
^mal  argument ;  I  shaU  thei^ro  briefly 
wkver  the  resohHionofus  all  upon  all,  or  tko 
anostmatenal  points  debated  in  the  argnmeBts 
OTthmcase. 

^Pii«V  Then  as  to  the  great  prelnninaiy 
pom*  Whether  a  corporation  aggregate  soob 
as  the  dtJ^.  sej,  may  be  forfeited  or  seised  i«to 
the  kmg^s  bands.  We  are  of  opinicm  that  it 
fliay,.«psnfasvaeh  of  that  condition  which  the 
law  un»exfsio  it,  wiiioh  is  a^trustte  Oie  good 
government  of  the  king's  subjects  committed 
fty  the  king  to  the  cerposatino,  and  therefore 
ma  abase  4>f  that  trust  and  condition  thevenpon 
MJ  he  a  jostcause  of  fbrfeitnra  or  soisure. 
wl  thiaseema  evident  beyond  all  oontradie- 
iMay4inon  the  point  of  seizure  intd  tke  king's 
*«"«*|J^  tko  statute  of  3»  E.  *,  cap.  10.  By 
which  for  the  Ua«t  Jaftwd^etf  tk»  goad^gofanN 


Sni  csDStiMe  siMriffs;  as  ta  tka  kariiig 
mayor  and  aldermen  to  be  jsBtkaes  «f  the 
ancf  to  hold  sessions,  *  (piod  ipse  pra 
<  Befs^  tt&teriiis  non  Tidt  prmn|ni  v 
is  entered.  [See  the  Latin 
efthe  Casa}. 


iiKnt  of  the  mayors,  skeiiffs  and  afakaaeB,  the 
iiraackises  of  tke  city  is  to  he  aoaed  kita  the 
king's  hands. 

i&id  as  to  a  forfeiture,  it  seems  to  nae  pkoa, 
by  the  geneivl  act  of  oblivion,  hy  wluck  all 
bodies  corporate  and  politic  as  well  as  perssna 
nstural  are  pardoned,  aadaathey  aseiiotim> 
peocable  and  witkoot  &uk,  aolikawise  ave  ikcy 
not  freed  firom  a  being  baUe  to  Ibtleitwre  tor 
diose  feiults,  in  tbiit  tkey  come  wi&in  the  kcaefit 
d'tbe  act  of  oUivbn.  It  is  kkawise  pkin  by 
tha  very  act  for  regalatiiig  coiygintisne> 
wkcroby  it  is  patticulan^  pcovuled  tliiit  for  any 
act  orthm^doaeor  onuttedbefose  tl|«t tisK, 
■o  eorporation  should  be  avokled,  wkich  fdainly 
intimates  and  infers  that  a  eorporataon  might 
be.  avoided,  for  some  act  dona  or  tkkig  cob- 
mitfted  by  it.  And  if  the  law  should  ke  other- 
wise it  would  erect  an  many  indapeadeat  ra* 
publics,  m  tke  kingdoia  as  there  are  uajis 
rations  aggregate*  whicb,how  fotal  that  migkl 
prove  to  ^  crown  and  the  gowaament  now 
estabhshed,  eveiy  maa  may  enily  conoeiva. 

To  ^e  Snd  point,  we  are  of  opinioB,  Tkat 
tke  assamiag  a  power  by  tke  mayor,  <3S8b- 
monalty  and  citizens  of  London,  to  make 
by-laws  to  levy,  money  npon  the  subject,  and 
the  levying  vast  snms  of  bm»^  tkeaekv,  is  a 
great  opprassioo  upon  tka  people ; .  mai  csn^ 
sequently  a  breach  of  that  tntst  m  Uw,  wkkA 
iarepoaed  in  a  bady  potitk;  for  tke  vrdfore ef 
the  paoplc,  and  so  a  just  cause  of  foideitmw. 
.  Tfaiidly:  Waare  of  opinion,  that  the  dmrge 
tOMchii^  the  ordering,  eKhiUting,  and  pna^iBg 
the  PtetUion,  sa  soandslaos  to  the  king  and  go- 
vemment,  so  daii||feraus1y  tending  to  tkese- 
doclion  of  hia  sublets,  to  a  diskka  aad  kairrd 
of  his  person  and  government,  and  so  cwdcotlf 
tending  to  sedkien  tkaraby  and  rskaMion,  is 
aaother  just  oause  of  forfeitara. 

Fourthly :  Wears  of  opinion ;  tkattbeseacto 
an  die  acts  of  the  corperation,  keioff  so  al- 
ledged  bv  tke  replication,  and  not  siwoienay 
answered  by  the  r^siader. 

FiUbly  :  We  are  of  opinion,  that  netkiag 
in  tke  rqeinder  does  eilker  so  jiakfy  the  by- 
law for  levying  sftoney  and  tka  levying  nsonry 
thereapoa ;  or  so  excuse  tke  ordering  «xb»- 
biting  and  printing  that  seaadaloiBi  pelitMn, 
that  they  do  not  mil  remain  sufficient  caaaes 
of  seizare  into  the  king's  bands* 

Sixthly:  Weareot-<^aHon,ThatlliaiBfor- 
matioii  as  it  it  exkibited  IS  wall  founded.    And 

Lastly  :  Thatu^n  tkiawkola  recoid,  ketk 
for  the  raatt^-  and  subslanca  of  11,  and  4w 
fomi'  of  plelMling)  judgmsat  ougkt  ta  ke  fmtu 
and  itistkejtt&roentofthis€?aafftn  That  ike 
fosnehise  aad.luberty  of  London  ka  takea  into 
tke  ktng'ahanda. 

Mr.  AMmey  ^itnci»k   Mis  taioe  Jooem 
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The  kisdUe  VBTITBdN  of  the  Lo«»  Biirrra, 
Aldermen,  and  Cobmons  otf  tfat  €nT  ot' 
LbnooNv  io  €ainiiio»  Gannctl  asMnUed, 
as.  it  vaa  prasaalad  to  hif  Maiesly  in 
Council  at  Windsor,  upon  Mondav  the 
IWh  «f  J«Be,  1689.  Toiretlier  with  the 
Lard-Keeper  (NoftTH's)  fei^PEEcH.  [Pub- 
liihad  by  his  Majasty 's  Special  CommaMl. 

To  the  King*s  most  Excelleat  Majesty ;  The 
humble  Petition  of  the  Low!  Mayor,  Al- 
dermen, and  Commons  of  the  City  of  I^on- 
dan»  in  Common-Council  aiii>en)bled : 

Shewelh ;  That yo«r  petiticNienii^e lieartiiy 
and  moat  onfeU^nadly  sorr^  for  tha  misgorem- 
nent  of  this  your  City«  ot  kite  years,  whereby 
the  citizena  have  fiillen  under  voiir  majesty's 
di»pieasure  ;>  wbich  oocaaionM  «  (^uo  War- 
ranto to  be  brought  affainstthem  ;  upon  whieh 
judgment  hath  (Men  pronounced  lor  the  seizure 
of  their  liberties  and  frssichises  into  your  ma- 
jesj^'^s  hands. 

That  yoinr  petitioners  are  deeply  sensible  of, 
and  thankiblly  acknowled^  the  great  farour 
of  this  opportnoity  of  application  to  your  royal 
i^race,  ronchsaftld  them  by  means  of  yotnr 
■M^ty's  not  reipiinn^  judgment  to  be  im- 
mediately entered  thereupon. 
1-1 \ -^ 

I  l)eg  this  fevour  of  tlie  Court,  that  the  elerk 
may  not  enter  jad^meut,  till  1  have  attended 
to' know  tiia  further  pleasure  of  the  king 
about  it. 

.  Mr.  Justice  Jonm,  Take  notice,  Mr.  Aatrey : 
UponMn  Attorney's  desire  that  Judgment  be 
not  entered  till  the  king's  further  pleasure  be 
known. 

Mr.  Justice  Raymond,  As  my  brother  hath 
delirared  onr  opinion,  so  it  is ;  we  dktall  agvee 
in  every  point,  and  my  lord  chiei' justice  de- 
clared his  opinion  Io  be  the  same  upen  all  the 
points,  to  vs  ;  that  there  may  not  be  any  ill 
surmises  abroad,  that  we  dilfered  in  opinion. 

M^  Justice  iVitktnn.  1  was  likewise  with 
my  brothers  to  wait  upon,  my  lord  chief  jua- 
tic>e ;  and  there  all  these  points  were  gone  orer^ 
and  my  lord  was  perfectly  of  that  opinion  in 
all  tbe  pomts,  as  had  been  told  you  ;  and  we 
concurred  with  him  in  every  one  of  them  upon 
tbe  reasons  that  have  been  given.  And  it  is 
the  opinion  of  the  whole  Court." 

Mr.  Leach,  in  his  edition  of  Shower's  Re- 
norts,  has  given  at  th«  end  of 'sir  Bartho- 
lomew's Report  of  tins  Case,  vol.  9,  p.  263, 
some  account  of  what  has  been  said  of  the 
ertect  of  tbja  judgment,  and  as  to  the  judgment 
being  recorded. 

>  Bishop  Kennett,  3  €omp1.  Hist.  (9nd  ed.) 
999,  sa3^9,  <*Jone  12,  the  vourt  of  King's- 
Bench,  in  the  absence  of  the  Lord  Chief- Jus- 
tice, gvwe  judgment  for  the  kmg  upon  the 
Quo  Warranto,  that  the  liranchises  and  Kber- 
ti«*sof  the  city  of  Lond(yn  be  seized  into  the 
king'6  hands.  But  judge  Jones  was  pleased 
to  say,  That  by  'tte  ktng^'ii  apedd  command, 


And  nvw,  oonsideriRg  this  our  dtstresaed 
condition^  wo  humbly  cast  ourselves  at  your 
royal  Ibet ;  imploring  yonr  princely  com* 
prssian  and  grace  lo  be  extended  to  this  your 
anetent  city  ;  most  dumbly  begging  your  ma- 
jesty's paardon  for  all  our  ollences. 

And  we  do,  in  the  name  of  ourselves,  and 
all  the  citissens,  humbly  tender,  and  pray 
your  majesty  to  accept  the  most  solemn 
promises  and  assurances  of  constant  ioy- 
alty  and  obedience  to  your  majesty,  your 
heirs  and  successors,  and  of  our  regular 
and  dutiful  administnition  of  your  govern- 
ment of  this  city,  for  the  future :  wherein 
we  submit  ourselves  to  your  majesty's 
good  pleasmre;  and  humbly  beg  your 
majesty's  commands  and  directions,  which 
we  will  with  all  humility  and  thankful- 
ness obey. 

And  your  petitioners  shall  ever  pray. 

Afler  the  reading  of  which  Petition,  the 
lord  mayor,  aldermen,  and  citizens  wore  com- 
manded to  withdraw ;  and  being  again  called 
in,  the  lord-keeper  (North)  spake  to  them,  as 
followeth  :• 

My  Lord  Mayor ;  I  am,  by  the  king's  cmn- 
manJI,  to  tell  you,  That  he  hath  considered  the 

jndafment  should  not  be  entered  till  his  ma- 
jes^'s  pleasure  were  ftuiher  knwvn.  Thin 
was  generally  looked  upon  to  make  the  citizetui 
resign  their  own  hbeiiies,  instead  of  being  con- 
denuied  to  a  deprivation  of  them.  On  Mon- 
day th'-  18th  of  June,  a  Petition  of  tb#  hnrd- 
maycvr,  aldermen  and  commons,  was  presented 
to  ifiis  majesty  in  council,  confessing  them- 
selves most  heartily  and  unfeignedly  sorry  fbr 
tile  misgovemment  of  the  city  of  late  yearsy 
whereby  the  citiaens  had  fallen  under  his  ma- 
jesty's displeasure,  and  judcraent  had  been 
pronounced  against  them,  acknowledging  the 
great  favour  of  his  majesty's  not  requiring 
judgment  to  be  immediately  entered  thereupon  ; 
and  coasidcring  this  their  distresvsed  condition, 
they  humbly  cast  themselves  at  his  royal  feet, 
imploring  his  princely  compas«on  and  grace  to 
be  extended  to  this  his  ancient  city,  most 
humbly  begging  his  majesty's  pardon  for  all 
their  offences,  and  promising  to  submit  them- 
selves to  his  majesty's  good  pleasure.  Afler 
Che  readuigthis  petition,  the  lord-mayor,  al- 
dermen and  citizens  were  commanded  to  with- 
draw :  and  being  again  called  in,  the  Lord- 
Keeper,  in  a  speech  toM  them,  That  his  ma« 
jeaty  would  stiU  show  the  city  aU  the  favour 
tbey  could  reasonably  desire  ;  and  though  hn 
had  obtained  judgment  in  a  Quo  Warranto,  ii 
wa^  not  his  intention  to  prejudice  them  in  their 
properties  or  cuitoma.  That  tlie  ci^  hail  not 
been  well  advised,  to  defer  their  appncation  tn 
his  majesty  thus  loi^i  even  till  the  Court  had 
pronounced  judgment :  it  mi^ht  have  been  done 
with  much  better  grace,  if  it  had  been  more 
early.  However,  bis  majesty  would  not  reject 
their  suit,  if  they  agreed  upon  the  particulars 
theking  did  now  rei|uire  of  them:  ihr  (sayp 
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hb m^icily  will  iheir  tfiecity  dlihe  ftfov 
tliejr  can  reuonably  doire. 

It  WM  very  loD^  before  hk  m^eilj  took  ic- 
•olatioiit  to  questmi  ibar  diaite :  it  wvini 


kiimbk  Petilioaof  tliecityof  LondM,  whereio 
maiiy  of  the  present  magigtratfai,  and  other 
emineDt  citizens,  are  of  undoubted  lojplty  and 
affection  to  his  serrice :  that  for  their  sakesi 

he)  his  majesty  requires  your  submisaion  to 
these  regfulations : 

*' '  1.  That  no  lord-mayor,  sheriff,  recorder, 
common-serjeant,  town-clerk,  or  coroner  of 
the  city  of  London,  or  steward  of  the  borou^ 
of  Southwark,  shall  be  capable  of,  or  admitted 
to  the  exercise  of  their  respective  offices,  before 
his  majesty  shall  have  approved  them  under 
his  si^n -manual. . 

<*  ^  2.  That  if  his  majesty  shall  disapprove  the 
choice  of  any  person  to  be  lord- mayor,  and 
signify  the  same  under  his  sign-manual  to  the 
lord-mayor,  or,  in  default  of  a  lord-mayor,  to 
the  recorder,  or  senior  alderman ;  ine  citi- 
zens shall  within  one  week  proceed  to  a  new 
choice :  and  if  his  majesty  shall  in  like  manner 
disapprove  the  second  choice,  his  majesty  may, 
if  he  please,  nominate  a  person  to  be  lord- 
mayor  for  the  ensuing  year. 

'<  *  3.  If  his  majesty  shall,  in  like  manner, 
disapprove  the  persons  chosen  to  be  sheriffs,  or 
either  of  tliem  ;  his  majesty  may  appoint  per- 
sons to  be  sheriffs  for  the  ensuing  year,  by  his 
commission,  if  he  so  please. 

''  The  Lord- Keeper  told  them,  That  these 
regulations  being  made,  his  miyesty  woukl  not 
only  pardon  this  prosecution,  but  confirm  their 
charter  in  such  manner  as  may  be  consistent 
with  them :  concluding  thus ;  My  lord-mayor, 
the  term  draws  toward  an  end,  and  Midsum- 
mer-day is  at  hand,  when  some  of  the  officers 
use  to  be  chosen,  whereof  his  mi^esty  will 
reserve  the  approbation ;  therefore,  it  is  his 
majesty's  pleasure,  that  you  return  to  the  city, 
and  consult  the  common-council,  that  he  may 
speedily  know  your  resolutions  kiereapon,  and 
aocordmgly  ^ve  bis  directions.  That  you 
may  see  the  kmg  is  in  earnest,  and  the  matter 
is  not  capable  of  delay,  I  am  commanded  to 
let  you  know,  he  hath  given  order  to  his  attor- 
ney-general to  enter  up  judgment  on  Satur- 
day next,  unless  you  prevent  it  by  your  com- 
pliance in  all  these  particulars.  A  common- 
council  was  hdd  at  their  return,  to  consider  of 
these  proposals ;  and  the  question  being  put, 
Whether  they  should  assent,  and  sidimit  to  his 
miyesty's  order  of  regulations  ?  It  was  car- 
tied  in  the  affirmative,  by  a  majority  of  18 
Toices  :  and  this  submission  was  presented  to 
bia  majesty  on  the  Slst  of  J.une." 

The  following  extracts  from  the  London 
Gazetted  exhibit  some  particulars  of  the  con- 
coct respecting  corporations,  to  which  king 
James  md  reeourse  in  apprehension  of  the 
landing  of  the  prince  of  Orange.  See  also  his 
conduct  towards  Mafj^dalen-CoUc^,  in  the 
Report  in  this  Collection  of  the  Proceedings 
ngainst  that  society,  a.  d.  1687. 

Ko.  2388.— London  Gazette,  from  Thursday 
Ootober  4th,  to  Uonday  October  Eth, 
1688. 


'<  London,  Oct  6th.— His  m^eshr  has  bm 
pleased  ^^ractoualy  to  restore  to  tiiis  dt?  al 
tfadr  ancient  franehises  and  nrivflcgei,  as  fbUj 
as  they  enjoyed  them,  before  the  late  judg- 
ment upon  the  Quo  Warranto ;  the  right  ho- 
nourable the  L<^  Chancdlor  of  England  did 
them  the  honour  to  bring  down  tbii  day,  the 
instrument  of  restitution  and  confiinntMMi} 
under  the  great  seal  of  England,  for  diat  pur- 
pose :  Aim  sir  John  Chapman  thtrdby  on- 
stituted  lord  mayor,  until  the  feast  of  SL 
Simon  and  Jude  (the  time  of  the  mayor's  en- 
tering, according  to  the  ancient  castom  ofm 
his  omoe,)  was  sworn  in  the  Guildhall,  widi 
the  usual  solemnity,  in  the  presence  of  a  Toy 
great  number  of  citizens  who  testified  their  joy 
and  satisfaction,  in  this  his  majesty's  gnoeain 
fevour  to  them,  by  their  looo  and  oontiBsed 
acclamations.  IJhe  same  day  the  akknna 
(now  in  being)  that  were  at  the  time  of  the 
said  judgment  took  their  former  piaesi;  ud 
the  yacancies  will  be  supplied  by  the  elediin 
of  the  citizens,  aocoiding  to  the  ancient  cortm 
of  the  city. 

To  the  King's  most  Excellent  M^esty. 

*^  We,  your  miyesty's  loyal  and  dutiful  n^ 
jects,  the  lord  mayor,*  aldemen  and  sheriA  «f 
vour  city  of  London,  humbly  retmv  oar  moit 
hearty  thanks  to  your  majesty,  for  the  gre^ 
grace  and  favour  snewn  to  the  citiseMOt  thii 
city,  in  restoring  to  them  their  ancient  libertici 
and  franchisee,  and  we  beg  leave  to  aHOit 
your  m^esty,  that  we  shall,  with  all  doty  and 
nithfulness,  chearfuUy  and  readily,  to  the  ut- 
most hazard  of  our  lives  and  tortuiMi,  dis- 
charge the  trust  reposed  in  ua  by  your  naio- 
ty,  according  to  the  avowed  principka  of  the 
church  of  Aigland,  in  defence  of  your  mqo^ 
and  the  established  government." 

«<  To  the  Kmfi^'s  most  Excellent  Mignty :  tin 
humble  Address  of  your  M^eitv's  Coo* 
missionerB  of  the  lieutenancy  of  the  City 
of  London. 

"  We  cannot  but  with  enlarged  hesitsR- 
tum  your  mi^^esty,  our  most  sincete  and  hss- 
ble  acknowledgements  of  your  peculiar  eve 
and  acts  of  tonnty,  and  mercy  towards  dut 
your  ancient  and  nunous  city  ira  London,  who 
amidst  the  manv  and  mwe  miportant  affiuis, 
that  might,  at  this  juncture,  employ  sad  take 
up  your  royal  thoughts,  have  not  yet  kA 
us  without  a  security,  but,  by  this  your  nn- 
|esty's  commission,  have  put  our  preserrstioD 
mtoour  own  hands,  by  suffeting  us  to  c«o« 
stitute  of  our  own  body  such  officers,  as,  we 
hope  and  doubt  not,  will  prove  most  sealoiM  for 
t}ie  safety  and  honour  of  Vour  m^e^iyi  and  tbe 
defence  of  ourselves  and  femiliea.  n  e  motf 
confess  our  lives  and  fortunes  are  baft  a  >m*^ 
sacrifice  to  audi  uumoemkf$^  goedMv;  ^ 
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the  seditious  disoouises  of  the  ooifeQ-hoiMei ;  the 
treasonable  pamphlets,  and  Ubela  daily  pub- 
lished, and  dispersed  thence  into  all  parts  of  the 
kingdom ;  the  outrag^us  tumultsin  the  streets ; 

we  do  assure  your  miuesty  of  onr  cheerful 
offering  of  both  acainst  all  your  miijesty  *8  ene- 
mi^  who  shall  disturb  your  peace  upon  any 
pretence  whatsoe?er^ 

Gazette.'^Ftom  Monday,  Oct.  15,  to  Thurs- 
day, Oct  18, 1688. 

By  the  King: 

A  PiKOCLAMATioN,  foT  restoring  Corporations 
to  their  ancient  Charters,  liberties, 
Rights  and  Franchises. 

*'  James  E.   Whereas  we  are  infonned  that 
jereral  deeds  of  surrender,  which  have' been* 
lately  maik  by  several  corporatLons  and  bodies 
corporate,  of  and  in  ear  dties  and  towns  within 
our  kingdom  of   England  and  dominion  of 
Wales,  of  thttr  charters,  frandiises,  «nd  privi- 
leges, are  not  yet  recerded  or  inrolled :    And 
tim  upon  the  proceedii^  and  rules  for  judg* 
ment,  which  have  latel^  been  had  upon  the 
duo  Warrantos  or  Informations  in  nature  of 
a  Quo  Warranto,  judgments  are  not  yet  en- 
tered upon  record :  Whereupon,  notwithstand- 
ing^ new  charters  have  been  granted  in  the 
reicn  of  our  late  dear  brother,  and  in  our  reign : 
Which  said  deeds  (being  not  inrolled  or  re- 
oorded)  do  not  amount  unto,  or  in  law  make  any 
■urrendeiT  of  the  charters,  franduses  or  liberties 
therein  mentioned :   And  such  of  the  said  cor-) 
Derations  or  bodies  politic,  against  which  rules 
for  judgments  have  been  miSe,  in  the  life-time 
of  our  late  dear  brother,  or    since,  in  our 
c»urt  of  KingVbench  (but  no  judgments  en- 
tered upon  record)  are  not  discorporate  or  dis- 
solved ;  And  that  it  is  in  our  power  to  leave 
such  corporations  in  the  same  estate  and  con- 
dition they  were  in,  and  to  dischurge  all  fiir- 
ther  proceedings  and  effects  that  mny  be  of 
inch  rules  for  judgment  and  deeds  of  sur- 
render: We  do  hereby  publish  and  declare, 
That  upon  due  search  and  examination  made. 
We  have  sadsfiulion  that  the  deeds  of  surrender 
mnde  bv  the  cornorations'  and  bodies  politic  of 
the  salacities  and  towns,  except  the  corporations 
following :  (that  is'to  say)  Thetibrd,  Nottingham, 
Bridgwater,  Ludlow,     Bewdley,    Beveiiey, 
Tewkesbury,  Exeter,  Doncaster,  Colchesbsr, 
Winchester,  Launcesion,  Lisderd,i  Plimpton, 
Tregoney,    Plymouth,   Dunwich,    St    Ives, 
Fowy,  East   Looe,  Camelford,  West  Looe, 
/Knte^ll,  Penryn,  Truro,  Bodmyn,  Hadleigh, 
Lestwithell  ana  Saltash,  are  not  enrolled  or  re- 
corded in  any  of  our  courts  :  And  that  though 
rules  for  judgments  have  passed   upou  in- 
formations  in    nature  of  a  Quo    narranto 
agaiii&t  the  corporations,  and  bodies  politic,  of 
several  cities  aod  towns  in  our  said  kingdom  and 
dominion  ;  yet  no  judgments  have  be^n  or  are 
enter^.upon  record,  upon  any  such  informa- 
tions, except  againsi  the  city  of  London,  Ches- 
ter, Cable,  ISu  Ives,  Pool,  York^Thiuted,  liang- 


nor  the  affronts  to  his  courts  of  justrae,  oo«UI 
provoke  him  to  it. 

His  m^esty  had  patience  until  dborders  wen 
grown  to  that  height,  that  nothing  less  seemed 

our,  and  Malmsbury :  And  we  of  our  mere  gi«o# 
and  favour,  being  resolved  to  restore  and  put  all 
our  cities,  towns  and  boroughs  in  En^and  and 
Wales,  and  also  our  town  of  Berwick  upon 
Tweed,  into  the  same  state  and  condition  they 
were  and  was,  in  our  late  dear  brother's  reign, 
before  any  deed  of  surrender  was  made  of 
their  charters  or  franchises,  or  proceedings 
against  them  or  the  corporations  or  bodies 
politic,  in  or  of  the  said  cities,  towns,  or  bo- 
roughs upon  any  Quo  Warranto,  or  informa- 
tions in  the  nature  of  a  Quo  Warranto  had.-— 
.We  do  hereby,  therefore,  publish,  declare,  direct 
and  require,  That  the  said  corporations  and 
bodies  politic  and  corporate  of  all  the  said  cities, 
towns  and  boroughs,  whose  deeds  of  surrender 
are  not  enrolled  nor  judgments  entered  against 
theoa  as  aforesaid ;  and  the  mayors,  bailiffs, 
sheriffs,  aldermen,  common-council-men,  as- 
sistants, recorders,  town  derks,  magistrates, 
I  ministers,  officers,  freemen,  and  all  and  every 
others  the  members  of  or  in  every  of  them 
respectively  upon  the  publication  of  this  our 
proclamation,  take  on  them  and  proceed  to  act 
as  a  corporation  or  body  politic,  and  wher« 
places   are  vacant  by  death,  or  otherwise,  to 
make  elections,  constitute  and  fill  up  the  same 
(notwithstanding  the  usual  days  and  times  of 
elections  by  the  ancient  charters  and  consti- 
tutions shall  happen  to  be  past)  and  to  do,  exe- 
cute and  perform  all,  and  every  matter  and 
thing,  as  they  lawfully  might  and  ought  to 
have  done,  if  no  such  deeds  of  surrender,  rules 
for  judgment,  or  other  proceedings  upon  any 
such  Quo  Warranto  or  informations  had  beeii 
had  or  made. — And  for  the  better  effecting  our 
sud  intention,  we  hftve  hj  order  made  by  us  in 
council,  and  under  our  sign  manual ;  And  we 
do  also  by  this  our  proclamation  made  with  the 
advice  of  our  said  council,  discharge,  remove  • 
and  dismiss  all  and  every  person  and  persons  of 
and  from  all  offices  and  places  of  mayors, 
bailiffs,  sheriffs,  aldermen,  common-council- 
men,  assistants,  recorder,  town  clerk,  and  all 
and  every  office,  and  place,  which  they,  or  any 
of  them  have  or  claim  only  by  charter  patent 
or  grant  from  our  dear  brother,  or  from  our- 
self,  since  the  dates  of  the  respective  deeds  of 
surrender  or  rules  for  judgment ;  except  such 
corporations  whose  deeds  of  surrender  are  en- 
rolled or  against  whom  judgment  is  entered  ; 
and  that  all  and  every  such  person,  and  persona 
deliver  up  into  the  hands  and  custody'  of  the 
said  persons  hereby  appointed  and  intended  te 
act  and  execute  the  said  offi^ces  and  places,  all 
and  every  the  charters,  records,  hooks,  evi- 
dences and  matters  concerning  the  said  res- 
pective corporations.    And  we  do  h^'^y  ^^r- 
tiier   publish    and    declare,    that    we   have 
caused  all  and   eveir  the  said  deeds  of  sur- 
render, which  can  be  found,  to  be  delivered  and 
putiato  ibm  hm^  i>f  our  Attorney  General  ts 


ncfyoemnlratfm^lyytlieiiiigiMntes:  iiriftr 
that  end,  m  t^H  tfteeitons  #iev  «tickM  to  chose 
the  nostidiAJIeeted  nrto  otiees  of  die  mt. 
est  troBt  in  tfie  gmrernment ;  voA  ctniedttoD. 

power  reserved  1:^  the  -said  ohnten  respec- 
lively,  to  retnoye  or  disch&ree  them :  Am  le 
do  lier^  pnmite  and  declare,  thtf  we  wiB 
do  and  consent  to  all  such  ads,  nuftten  al 
things,  as  shall  he  neoeswry  ta  render  these 
oar  gracious  intentions  and  f^uiposes  effectual, 
it  being  our  gracious  intention  to  call  a  paihi- 
ment  as  soon  as:the|reiieitd  dktnrbaace  of  on 
kii^^dom  hjr^the  intended  invatiaiii  wiU  flW 
thereof'. 

Given  at  our  Court  at  Wfaitehdl,  the  17fh  thy 
of  Oatflher,  1688.  IntfaeBsarthyttfvi 
ourBe^a.  * 

At  the  OoHit  at  WbitfihaUL  QctoherlTlh,  1^ 
Present  The  Kiaff's  moat  Exodkst  Ma- 
jesty and  4ie  Lsr£  of  his  mast  Hobmi- 
able  Privy  Coanoil. 

Whereas  in  (be  dharters,  pateirtt  or  gnots. 
made  to  several  cities,  boroughs  sad  towv 
corporate,  a  power  is  reserved  tonis  u^jesty  h 
his  order  in  council,  to  ranoove,  di8(uee,aiH 
diacharffe  the  mayors,  riieriflb,  ntorkn, 
town  cKrks,  aldermen,  common  council-nnr 
assistants,  officers,  marolrates,  ministers, free- 
men, and  other  meimiers  of  the  sane:  Hb 
maiestyr  is  this  day  in  oovmal  pleased  Id  or^i 
anditis%erc%y  ordered  accoraing|y,  thft  al 
mayors,  sherim,  recorders,  town  oerks,  dde^ 
men,  common  coancH-men,  assistaritSjOnc^ 
magistrates,  ministers,  fieemen,  aad  ttbrr 
members  nf  the  said  respective  dties,  bom^ 
and  towns  fcorporate,  which  haveor  datm  ^ 
offices  or  places  hy  (Aiarter,  patent  w  gn« 
from  ^elateldngtif  blessed  nremory,  orfitm 
his  majesty  since  'Ae  year  1679  {essc^fi  ««*  j 
cities  and  towns  in  his  majesty^  prodamiiiKV 
named,  whose  deeds  af  surrender  are  inrtM  | 
or  against  whom  judgments  in  ^o  Wunaii 
are  entered,  be  removed,  ^s^aoed  M  dischaig* 
ed,  in  nursuanoe  «f  the  power  rescrrol)* 
aforesaia ;  And  they  and  every  nf  OieA  tf^ 
hereby  removed,  displaced  and  discbai^V' 
oordtngly.  John  Nichous. 

3.  R,  Whereas  on  the^nrters,  pttntsff 
grants  made  to  several  cities,  barooghs  v 
towns  cmporate,  a  power  is  leamwtd  to  0^- 
remove,  otsplace  and  discharge  i^  ^"^'^ 
our  signet  andf  sign  manual,  Ihe  raayNS,  9^ 
itfs,  veoorders,  town  detka,  aMermes,  coa- 
mon-councU-man,  assntanls,  officen,  v'^ 
trates,  ministers,  freemen  and  oter  ass^ 
of  the  same  ;  We  do  accordinsly  ^»*'*^/r 
move,  displace  and  discAiarge  all  mayois,  0^ 
rifl!s,  recorders,  town-der&,  aMenneo,  (^ 
mon-coBttdi-men^  assistanta,  odficen,  0»^ 

♦  Concerning  the  opentioB  m  law,  rf^jj 
proclamation^  seethe  case  oTllealiiigvf^ 
eia,  (ftach.  90  €L  9.)  3  TniB.  Rip.  ta9. 


la  be  desi]Spned,  than  a  rinn  to  the  government 
hoth  of  diurchaad  state ;  for  the  factious  party 
were  not  conterit  with  the  practice  of  these  in- 
ablencics,  but  endeavoured  to  have  ihem  pub- 

he  by  him  cancelled  and  returned  to  the  cor- 
porations and  bodies  politic  of  the  respective 
cities  and  towns  whom  they  concern  ;  and 
have  also  given  to  our  said  Attorney  authority, 
and  do  hereby  warrant  and  command  him,  not 
only  not  to  proceed  or  enter  judgment  upon  the 
sai  J  Quo  Warranto  or  Informations  in  nature 
of  a  Quo  Warranto,  or  any  of  them,  but  to 
enter  upon  the  respective  records,  Noli  Proae- 

3ul^s  and  legal  discharges  thereof:  And  we 
0   hereby  publish    and  declare  our  further 
grace  and  favours  to  the  said  cities,  corpora- 
tions and  boroughs,  at  any  time  hereafter,  by 
any  further  act  to  grant,  coniirm,  or  restore 
unto  them  all  their  charters,  liberties,  franchises 
and  piivileges  that  at  the  respective  times  of 
audi  deeds  of  surrender,  or  rules  for  judgmeat 
made  or  given,  they  held  or  enjoyedL    And  in 
cnrder  to  the  perfecting  our  said  gradous  inten- 
tions, we  do  nereby  likewise  pubRsh  and  declare 
Our  royal  will  and  pleasure  as  for  and  concerning 
the  restormg  tosuch  of  our  cities,  corporations, 
and  boroughs  within  our  said  kingdom  and  do- 
minion, which  have  made  deeds  of  surrender, 
or  have  had  judgments  given  against  them, 
which  surrenders  are  entered  of  record.  That 
our  Chancellor,  Attorney  General,  and  Solid- 
tor  General,  wi^out  fees  to  any  officer  or  offi- 
cers whatsoever,   upon  application    to  them 
inade,  shall,  and  they  are  nereoy  required  to 
prepare  and  pass  charters,  idstruments,  grants 
and  letters  patents  for  the  incorporating,  re- 
tn'anting,  confirming  and  restoring  to  aH  and 
every  the  said  cities,  corporations  and  IxHroughs, 
.theur  respective  charters,  liberties,  rights^  fran- 
chises and  privileges,  and  for  restoring  the  re- 
anective  mayors,  bailiffii,recorders,  shenffs,  town 
derks,  aldermen, -common  council  men,  assis- 
tants, officers,  magistrates,  ministers,  and  iree- 
jneut  3s\  were  of  such  dties,  corporations  or  bo- 
rough at  the  time  of  such  deeds  of  surrender,  or 
jdudgments  respectivdy  given  or  had,  and  for 
4»e  putting  them  into  the  same  state,  condition 
.and  plight  (hey  were  in  at  the  times  of  such 
4eepa  m  surrender  or  judgments  made  or  given. 
And  whereas  divers  boroughs,  whidi  were  not 
liepetofore  ooiporations,  have  since  the  year 
167^9  had  diarters  of  incorporation  granted 
and  passed  unto  them ;  We  hereby  further  ex- 
fireu  and  dedare  our  royal  pleasure,  to  deter- 
mine and  annul  the  said  last  mentioned  charters 
and  cmpomtions ;  And  to  that  end,  we  have  in 
lauraoance  to  the  power  reserved  in  the  said 
chyters,  hy  our  arder  in  coundi,  and  under 
our  aiga  manual,  removed  and  discharged; 
Xad'we  do  also  by  this  our  Prodanration,  re- 
nafveaaddisdiai^all  and  every  person  of  or 
intheaaid  last  mentioned  corporations,  of  and 
ftomall  afiBces  and  places  of  mayara,  haSifft, 
'icconifiia,  aheliffi^  aldermen^  common  coqncil- 
aoen,  awiifanti,  and  of  and  i!bam  aO  and  every 
Other  office  a&d  place,  ttom  wUidi  yrt  ha?e 
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■elves  with  that  bent  and  yiolence,  that  it  was  a 
terror  to  all  sober  and  discreet  citizens :  and  the 
cky  was  so  unhappily  divided  into  parties,  that 
there  was  po  likehhood  it  could  return  to  good 
i>rder,  so  long  as  the  factious  retained  any  hopes 
of  procuring  the  election  of  magistrates  of  their 
own  party  ror  their  impunity. 

It  was liHrb  time  to  put  a  stop  to  this  grow- 
ing evil.  This  made  rt  necessary  for  his  ma- 
jesty to  enquire  into  their  abuse  of  franchises, 
that  it  might  be  in  his  power  to  make  a  regula- 
tion, sufficient  to  restore  the  city  to  its  former 
good  government 

It  was  not  for  punishment,  but  merely  for 
the  good  of  the  city,  that  he  took  this  course. 

And  now  the  km^  hath,  obtained  judgment 
in  a  Quo  Warranto,  it  is  not  his  intention  to  pre- 
judice them,  either  in  their  projierties,  or  cus- 
toms. Nay,  lest  the  entering  a  judgment  upon 
record  might  have  consequences  fatal  to  them, 
lus  majesty  was  so  tender  of  them  that  he  caused 
Mr.  Attorney  to  forbear  the  sam^  at  present, 
that  the  city  might  have  some  time  to  consider 
their  own  condition. ' 

My  Lord  ;  I  must  needs  say,  the  city  hath 
not  been  well  advised,  to  defer  their  application 
to  his  majesty  thus  k>ng,  even  till  the  coart 
hath  pronounced  judgment :  it  had  been  done 
with  a  much  better  grace,  if  it  had  been  more 
early. 

His  majesty's  affection  to  the  city  is  too  great 
to  reject  their  suit  for  that  cause. 

But  for  that  reason  you  will  have  the  less 
lime  to  deliberate  upon  the  particidars  the  king 
doth  require  of  you. 

And  indeed  there  will  be  little  need  of  deli- 
beration; for  his  majesty  bath  resolved  to 
make  the  alterations  as  few  and  as  easy  as  may 
be}  consistent  with  the  good  government  of  the 


trates,  minktera,  freemen,  and  other  members 
of  our  said  respective  cities,  boroughs,  and 
towns  corporate,  which  have  or  claun  such 
offices  or  places  by  charter,  patent  or  grant, 
from  the  late  king  our  most  dear  bnitber  of 
ever  blessed  memory,  or  from  us  since  the 
year  1679  (except  such  cities  and  towns  in  our 
proclamation  named,  whose  deeds  of  surrender 
are  inrolled,  or  against  whom  judgments  in 
Quo  Warranto  are  entered)  and  they  and  every 
of  them  are  hereby  removed,  displaced  and  dis- 
charged .accordingly,  in  pursuance  ot  the 
power  reserved  to  us  as  aforesaid.  Wliereof 
all  persons  concerned  are  herdl»y  required  to 
take  notice. 

Given  at  our  Court  at  Whitehall  the  17th 
day  of  October  1688,  m  the  fourth  year 
of  our  reign.    By  his  majesty  *s  command, 

Sunderland  P. 

For  the  reflections  to  which  these  restitutions 
gave  rise  at  the  time  at  which  they  were  made, 
see  a  passage  which  is  extracted  from  Nai'ciasus 
Luttreirs  'Brief historical  Relation,'  and  in* 
serted  in  a  Note  to  the  report  of  the  proceed- 
ings against  Mag4al^  Coilega,  a.  d.  1687,  in 
t)iit  Collection. 

YOt.  viii. 


cityiand  peace  of  the  kuigdom.      They  an 
these: 

His  majesty  requires  your  submission  to  these 
retaliations : 

That  no  lord  mayor » sheriff,  recorder,  com-  • 
mon  Serjeant,  town->clerk,  or  coroner  of  the 
city  of  London,  or  steward  of  the  borough  of 
Southwark  shdl  be  capable  of,  dr  be  admitted 
to  the  fxercise  of  their  respective  offices,  before 
his  majesty  shall  have  approved  them  under  hia 
sign  manual. 

That  if  his  miyesty  shall  disapprore  the 
choice  of  any  person  to  be  lord  mayor,  and 
signify  the  same  under  his  sign  manual,  to  tho 
lord  mayor,  or,  in  default  OTa  lord  mayor,  to 
the  recorder,  or  senior  alderman,  the  citizens 
shall,  within  one  week  proceed  to  a  new  choice. 
Apdif  his  majesty  shall  in  like  manner,  disau*' 
prove  the  second  chmce,  hts^m^jesty  may,  if  W 
so  please,  nominate  a  person  to  be  lord  mayor 
for  the  ensuing  year. 

If  bis  majesty  shall  in  like  manner  disap* 
prove  the  persons  chosen  to  be  sheriffs,  or  either 
of  them,  his  majesty  may  appoint  persons  to  ha 
sheriffs  for  the  ensuing  year,  by  his  commission, 
if  he  so  please. 

Nevertheless,  the  Elections  of  these  Officers 
in  ay  be  according  to  the  ancient  usage  of  tha 
city,  with  these  restrictions : 

The  lord  mayor,  and  court  of  aldermen, 
may,  with  leave  of  his  majesty,  displace  any. 
alderman,  recorder,  common  serjeaat,  town- 
clerk,  coroner  of  the  said  city,  and  steward  o€ 
the  said  borough. 

Upou  the  election  of  any  alderman,  if  any  of 
the  persons  that  shall  be  presented  to  the  ooart 
of  aldermen  by  the  ward  shall  be  judged  unfit, 
upon  snch  declaration  by  tlie  said  court,  thq^ 
ward  shall  proceed  to  the  choice  of  other  per*- 
sons  in  the  room  of  such  or  so  many  of  them  as 
are  so  disapproved :  and  if  the  said  court  shall 
disapprove  such  second  choice  they  may  i^^' 
point  any  others  in  their  rsom. 

The  justices  of  the  peace  to  be  by  the  kitig's 
commission,  which  his  majesty  wdl  grant  ac« 
cording  to  the  usual  method ;  unless  upon  exn 
traprdinary  occasions,  when  his  mqfesty  shall 
think  it  necessary  for  his  service. 

These  matters  are  to  be  settled  ki  such  i| 
manner  as  shall  be  approved  by  his  majesty  *4 
attorney  and  solicitor  general,  and  counsel 
learned  in  the  law. 

My  Lord  Mayor ;  These  reflruktiomr  being' 
made,  his  majesty  will  notomy  pardon  this 
prosecution,  but  confirm  your  charter  in  such 
manner  as  may  be  consistent  with  them. 

The  city  ought  to  look  upon  this  as  a  greal 
condescension  on  his  majesU's  part ;  it  beine  in 
the  nature  of  a  reservation  ofa  small  part  of  what 
is  already  in  his  power,  by  the  judgment :  an4 
of  those  things  which  will  conduce  as  much 
to  their  own  good  and  quiet,  as  to  his  service.    • 

If  die  city,  should  look  upon  it  with  another 
eye,  and  neglect  a  speedy  compliance;  yet 
his  majesty  hath  done  his  p^«  and  demonstrated 
his  affection  to  thscity,  by  giving  them  thifiop* 
portunity. 

,      4N 
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And  if  there  iihall  be  anjheairy  ooos^qiieiioe 
of  this  judgment,  which  it  will  behove  yoa  well 
to  consider,  the  fault  will  Heat  their  doors,  in 
whose  power  it  now  is,  to  bring  this  affair  to  a 
happy  conclusion^ 

My  Lord  Mayor ;  The  term  draws  towards 
an  end,  and  Midsummer-day  is  at  band,  when 
some  ofthe  officers  use  to  be  chosen,  whereof 
his  majesty  will  reserve  tlie  approbation ;  there- 
fore it  is  his  majesty's  pleasure,  that  yoa  retam 
to  the  city,  and  consult  the  common-eouncil, 
that  he  may  speedily  know  yoar  resolutions 
thereupon,  and  accordingly  give  his  directions. 

That  you  may  see  ^e  king  is  in  earnest,  and 
the  ma..ter  is  not  capable  of  delay,  1  am  com- 
inandcd  to  lot  yoo  know,  he  hath  given  order  to 
his  Attorney  *  General  to  enter  up  judgment 
on  Saturday  next,  imlessyon  prevent  it  by  your 
oompliance  in  all  these  particulars. 

But  the  city  not  complying,  judgment  was 
entered. 

Thus  was  the  metropolis  of  the  kingdom 
deprived  of  its  Charter  and  Magistrates,  till 
the  year  16B8,  when  king  James,  terrilied  at 
the  news  of  the  prince  of  Grangers  intended 
invasion,  thought  fit  to  restore  it,*  October  tlie 
<Jth,  and  ordered  lord,  chancellor  Jefferies  to 
ftarry  it  back  himself;  whereupon  sir  Geoi^ 
1* ref)v  was  restored  to  his  place  ot*  Recorder, 
and  the  rest  of  the  Magistrates,  according  to 
fbe  ancient  constitution  of  the  city. 

Postscript. 

The  question  concerning  the  surrender  of 
the  ooqKirations,  or  bodies  politic,  not  being 
directly  in  the  case,  but  in  the  arguroente  on 
Aoth  sides  insisted  on,  it  may  not  be  nnneres- 
aary  to  state  that  point,  and  collect  i^hat 
^atn  been  in  the  det>atfs  or  arguments  alU  <Tipd 
•n' either  si^le,  that  tlie.  easier  view  ^d  ju<i^- 
Bient  maybe  made  of  it.  By  surrender  in 
this  question  is,  by  both  sides,  meant  and  in- 
landed-  some  deed  or  instrument  in  writing, 
whereby  a  body  corporate  or  politic  Can  sur- 
venderand  dissolve  itself.  Itis.asfreed  that  a 
Ibody  politic  may  be  dissolved,  either  by  the 
death  of  the  persons  iucorporate,  or  tlieiV  n^ 
luser  to  act,  nominate,  or  elettt  ofiicers  or  lui- 
aisters,  so  as  there  remain  not  sufficient,  au- 
tiiarized  or  enabled  by  their  charter  or  itHisii- 
tution,  to  preserve  their  being:  Tliis  is  ad- 
mitted to  be  a  cesser,  or  dissolution  of  the 
.  corporation,  and  such  a  sortof  ^ifldingup,  or 
ittrreader,  is  admittied  possibk\  Ihit  whether 
Iky  any  deed  or  insinuilent  in  writing  it  can  be 
done,  that  is  .the  question  intended.  For  tlie 
•arren^r,  it  hath  been  alleged, 

1.  That  the  being  of  a  body  politic  is  a  li* 

.  *  The  operation  of  the  acceptance  by  other 
corporations,  ofthe  proclamation  of  king' James 
the  Second  in  this  same  year  (4  Jac.^)  for 
their  restoration^  with  tim  iVril  enjoyment  of 
ihetr  respective  ancient  franchises  andprivi- 
kges,  is  discussed  in  the  case  9f  Newlu^  v. 
Fcancis,  3  Term  Rep.  m9. 


bflrty>  privflege,  a»4  fraachiae,  tint  had  its 
comnwocement  bv  the  king's  diarter,  or  b^ 
prescriptkm,  which  suppocea  a  chacter ;  tad  if 
it  have  its  beginning  and  creation  by  cfavter, 
whidi  ia  the  king's  deed  that  graflts  it;  by 
deed  again  it  maybe  regranted  aadsums- 
der»i :  and  it  is  a  maidm  in  law, '  Uqaai^ao^ 
'  qoe  disadvi  potest  eod'  modo  quo  lintar.^ 
And  instances  in  &trs,  markets,  leets,  and  loch* 
like  firahchises,  granted  bv  charter,  which,  uy 
they,  may  be  anrrendeica  by  deed,  or  rcgrut 

3.  That  it  is  necessary  tint  it  ebouidbe  dii* 
solvible  by  surrender.  Perliapa  atovnmy 
come  to  decay, '  and  not  be  abki  to  dftey  m 
charge  that  the  support  and  mainftwance  of 
the  corporation  may  require;  fer  emy  one 
sees  that  ornaments  and  officers  most  be,  aid 
these  cannot  be  bought  or  maintKnsd  nitbanl 
estates ;  and  poor  men  are  not  sble,  vitbart 
ruin  to  their  tamihes,  to  bcmr  the  magimadef 
and  offices ;  and  therefore  it  is  necessary  tbwt 
should  be  a  power  in  thorn  to  surrender. 

d.  That  the  books  and  cases  in  law  do  piw«, 
that  a  corporation,  or  body  politic,  may  siff- 
render  itselC,  and  thereby  be  dtaiolved. 

Dy.  273.  There  the  case  is  thns  statnk 
Hie  deamy  of  the  ca^iedral  church  of  Weill 
was  dissolved  by  the  sorrender  of  Fite-Wa* 
liaaia,  tempore  H.  &  And  the  prebend  of  Cis^ 
rey,  in  the  same  church,  was  also  soirenderBd 
by  Goodman,  prebendary  there,  !£.<$.  Aid 
in  this  year  the  dissohitioa  of  the  deaary  wtf 
coninned,  and  the  deanry  extinct  by  act  of 
liai'tiament,  and  a  new  dean  erected  and  a^ 
ated ;  to  w  hich  new  deanry,  the  lands  a&d  p<a» 
sessiona  of  the  old  ^vere  annexed,  aaoofist 
other  possessions,  and  the  noroinalion  of  ibt 
new  dean  and  successors  given  by  that  act  to 
'the  king;  and  thai  he  sfirald  hove  tbe  saraff 
power  in.  *  Choro  et  Capitulo,'  as  tbe  old  dpa9 
trad ;  saving  to  all  strangers,  ether  thts  tU 
bishop  of  Bath  and  Weils,  the  old  dean,  and 
the  old  prebend arv,  and  their  auceessors.  1« 
this  case  it  is  admitted,  aiid  taken  ior  graatetfi 
that  the  deanry,  and  alaa  the  prebead,  wof 
surrendered. 

Dy.  3dd^.  There  the  archbishop  6f  Mik 
iuid  two  cBapteis,  vis.  the  dean  and  cbaftiT 
of  SI.  Patrick,  and  the  dean  and  chapters 
(Jurist  Church,  and  both  these  used  to  coofina 
the  bishop's  leases.  The  dean  and  chapter « 
8t^  Pji^ck,  by  deed  under  their  cooinion€«al, 
gave  and  surrendered  all  their  chureh,  boiws 
knds  and  possessieos  to  the  king,  withoslli' 
cenceor  consent  of  their  bishop,  beiag^tbor 
ordinarv,  and  patron  ofthe  niest|MHrtof  iN 
]>rebeu(is.  After  this  surrend^  their  cfaordi 
was  fis^  as  the  oommoB'  hall,  ior  the  four 
couits-in  the  Term  there ;  and  a  lease  is  matli 
by  tlie  archbishop^confimed  by  the  dean  tod 
Chapter  of  Christ  Church  only ;  and  whethef 
tlie  successor  of  the  ai'cMnshop  were  boaiid  W 
this  lease  vras  the  ^jnestien.  The  jvmI^e*  I* 
Irehmdwere divided m  ooittkni,  andlho^^i^M 
the  case  wisa  sent  over  wt  the  ej^isn  of  the 
judges  he^ :  and  tbe  opioioBS  tmdjemk^^ 
of  fivejustices,  vi^  Cwyn,  Dyoy  SmuBast 
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Welsh,  and  CaruB,  certified  lo  the  Imrd  deputy 
of  Iretond,  under  their  hands,  were,  '  daod 
<  non  fint  aliud  capitolam  in  ease  tempore 
^  ceafimkaftioiiea  dknission'  pned'  nisi  Ghrist- 
*  Ohwoh  tantom,  <)iiia  Coi^ratio  et  Capitulnin 
^  Saacti  Patrick  fait  per  doBmn  et  sursam  red- 
^  ditkm'  Decani  et  Capituli  pned'  legitinie  dia- 
^  aalutom  Aaque  oonaeiuu  Arehicpiscopi.' 

Jooea  168.  The  opinion  of  Justice  Jones 
there,  that  a  corporation  may  be  dissolved  by 
tn  actnaoper,  viz.  (^resignation. 

On  the  odier  aide^it  hath  been  answered, 

1.  Admitting  it  to  be  true,  that  to  be  a  body 
^httc,  ia  a  hberty,  prii'de^e,  and  franchise, 
creitted  by  charter,  which  is  the  king's  deed ; 
yet  it  dotn  not  folkrtr,  that  it  may  be  sutren- 
deredbydeed:  fortfae  charters  that  incorporate 
the  citizens,  or  inhalMtants  of  suoli  a  city,  town 
or  place,  and  make  them  a  body  capable  of 
tftking  and  baring  lands,  goods,  or  chattels,  to 
sue  and  to  be  sue3,  and  to  have  a  common  seal, 
andto  act  according  to  the  powers,  endaand 
purposes,  in  their  charters  contained,  only  giro 
them  a  capacity  ibr  those  ends.  The  liberty, 
priyilege  and  itanchisetfaat  they  hare,  poes  no 
iarthcr.  They  camiot  transfer  this  pnrilege, 
or  ftvnchisetoany  other  persona.  These  are 
only  personal  franchises  or  capacities,  fixed  in 
the  persons  to  whom  they  are  granted,  like  to 
patents  of  denization  granted  to  atiens,  whereby 
a  capadly  is  granted  to  hare,  4old,  and  act,  as 
a  natural-bom  subject ;  grants  of  enfranchising 
a  villain  ;  these  are  grants  ikad  cannot  be  sur- 
rendered ;  these  are  francbiaes  and  oapaoittes 
Uke  this  ;  tliese  are  exceptions  to  the  general 
rule,  *  nnaiB^od<|ue  diasoivitur  eodem  mode,' 
6ce.  ao  also  of  iturs,  markets,  courts,  &c.  they 
are  created  by  charier,  they  may  he  gmmted 
over,  or  granted  to  the  king,  but  if  they  be  re- 
gianted  to  the  king,  the}'  are  not  eictinct,  but 
renlain  in  the  king. 

Abbot  of  Strata  Maicella's  case,  Bep.  9.  25. 
h.  shews  the  difference  thus :  when  the  king 
giants  franchises,  that  werein  the  crown  before 
the  grant,  as  66iMi^J0mttvi,  doodands,  wreidL, 
&c  and  these  come  again  to  the  crown,  they 
are  merged  in  the  crown,  and  the  king  is  seized 
of  them  jure  corona  ;  but  when  a  privilege, 
liberty,  franchise  or  jurisdiction,  was  at  first 
erected  or  ordained  by  the  king,  there,  by  the 
coming  of  it  a^in  to  the  crown,  they  are  not 
extinct;  andinstanceth  in  fairs,  marketo,  hun- 
dreds, leets,  et  similia^  They  are  not  dissolved 
or  gone,  for  thei'eby  subjects  would  be  prejudi- 
ced :  for  if  the  courtshould  be  sq  granted,  and 
thereby  dissolved,  the  subjects  jadgments  and 
suits  in  those  courts  ^ould  be  all  lost.  These 
are  other  excmtioos  to  that  general  rule,  *  un- 
umquodque,'  &c. 

2,  That  the  reason  given  for  the  surrenders 
of  corporations  from  the  poT6rty  that  may 
happen,  for  the  conveaiency  of  some  corpora- 
tion, is  answerable ;  forjthat  doth  not  very  fre- 
quently happen :  but  when  it  doth  happen,  if 
wey  are  weary  of  it,  they  noay  let  it  alone,  and 
not  act,  or  choose  officers ;  it  will  cease  of  itself, 
they  need  not  be  at  the  clilrge  wtroubkofa 


surrender :  but  On  the  other  side,  the  Inconre^ 
nienoies  are  very  great,  ^sd  are  some  of  them 
before  specifieff.  The  estabtishivient  of  the 
church  is  all  in  corporations,  bishops,  deans, 
chapters f  prebends,  parsons,  Ticars  ;  if  these  bn 
sorreaderuble,  as  by  the  cases  cited  without 
consent  of  bishops  (a  prebend  is,  osto  his  beinfif, 
betas  a  parson,  or  a  vicar)  the  universities,  col- 
leges, hospitals,  all  the  cities,  consiiierabU'  towns, 
tra<leH,  and  mysteries,  are  corporations  ;  if 
these  be  surreoderable,  it  afiects  our  old  go^ 
vemment. 

S.  As  for  tlie  books  and  authorities,  Dy.  273, 
the  dissobition  of  the  corporation  thereby  sur- 
rendered is  only  mentioned  in  putting  the  case, 
it  is  not  debated,  nor  was  it  material  in  the  case: 
for  the  act  of  parliament  there  settled  the  new 
dean  and  chapter;  and  the  prebendary,  and 
the  matter  of  the  case  ariseth  upon  the  depriva- 
tion of  Dean  Goodman,  and  the  appeal,  and  re- 
Version  of  that  sentence,  there  is  not  as  much  as 
any  opinion  in  the  case  concerning  the  disfK>- 
hitton  or  surrender,  whether  good  or  bad.  But 
what  may  reasonably  be  iiuerred  from  that 
ease  is,  that  the  surrenderor  dissolution  thereby 
was  not  good  in  law ;  for  if  it  had,  what  needra 
the  having  an  act  of  parliament  to  secure 
against  the  M  dean  uid  prebendary  T  whi<^ 
yet  appears  in  the  case  yas  had. 

And,  Co.  Rep.  3.  73.  h.  in  the  case  of  the 
dean  and  chapter  of  Norwich,  this  case  of  J>jet 
is  cited,  and  there  it  is  expressly  said,  that  thsa 
surrender  was  not  thought  good,  till  eonllnneid 
by  act  of  parliament. 

And  as  for  the  other  case.  Dyer  283.  of  the 
surrender  of  the  dean  and  chapter  of  St.  Fatricky 
the  opinion  of  the  judges  there  gtvoi  is,  by  all 
the  judges,  3  Car.  1,  in  tile  case  of  Hay  ward 
and  FuTcher,  iii  Jones  109,  denied  to  be  law* 
and  said  to  be  a  private  resolution.  Bo  that 
these  two  oases  m  Dyer  liavlng  been  by 
those  liitter  authorities  denied,  remain  no 
anthoritiea.  And  as  for  the  other  authority* 
The    opinion    of  justice   Jones,    168^ 


viz. 


Hiat  a  corporation  may  b^  dissolved  by  « 
proper  act,  viz.  by  resignation,  that  is  true, 
taken  in  the  s^se  he  speaks  it :  it  is  spoken  of  a 
dean  and  chapter  resigning  to  the  ordinary,  viz. 
the  dean  resigning  his  place  of  dean,  and  the 
prebendaries  of  the  chapter  resigning  their 
prebends  to  the  ordinary,  whereby  itheir 
churches  and  prebends  became  roid,  and  to  be 
supplied  by  the  respective  pati*on,  eoUating  or 
presenting,  as  in  cases  of  resignation^  by  ai^ 
parson  or  vicar  to  his  ordinan^.  But  this  is  no- 
thing of  a  suVrender  of  the  body  politic -to  the 
king,  and  therdliv  dissolving  the  oorporation^ 
and  destroying  all  supply,  by  new  piresentlnents 
or  collations.  And  tints  appears  by  the  very 
words  of  Justice  Jones  mtfte ;  for  w\stn  bm 
saSth,  they  may  be  dissolved  by  a  proper  act, 
viz.  by  resignation ;  the  next  words  are,  or  by 
death  of  the  whole  corporation,  and  the  king 
being  patron,  it  is  in  his  election  whether  he 
wm  collate  de  notfo,  or  not,  and  tSl  he  obllatea 
the  corporation  is  in  suspense ;  but  if  the  bishop 
be  patran^  then  the  biabop,  upvfl  Ae  resign^ 
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iion,  hath  power  to  collate,  and  thorehy  to  con* 
(tiaae  the  corporation  :  so  that  it  is  yery  plain, 
that  the  resignation  he  speaks  of  is  not  meant 
for  any  surrender  to  the  king,  or  any  thing  that 
determines  the  corporation,  except  the  patron 
4viU  not  collate,  and  theieby  suffer  the  corpo- 
ration to  cease ;  but  on  the  contrary,  that  acor- 
poration  cannot  be  dissolved  by  any  surr^der. 
The  suppressron  and  dissolution  of  die  abbeys, 
priories  and  monasteries,  by  H.  8,  was  no  dis- 
solution of  their  bodies  politic.  Br.  Extin- 
guishment, 75.  Br.  Corporation,  78.  Davies, 
Bep,  1.  Moore's  Rep.  282.  Though  their 
liouses  and  all  the  possessions  were  ^ne,  and 
the  persons  either  discharged  of  their  orders, 
or  sent  into  other  houses  ;    yet  resolved,  that 

fie  corporations  remained.  And  it  can  scarce 
e  imagined,  but  in  some  of  those  cases  it  would 
liaTe  been  practised,  or  at  least  something  said 
about  surrendering  their  body  politic,  if  it  had 
.been  then  thought  surreuderable.  But  the  case 
^f  the  dean  and  chapter  of  Norwich,  Rep.  3. 41 
Eliz.  before-cited,  and  the  case  of  Hayward 
and  Fulcher  before-mentioned  iu  iJ  Car.  1. 
Jones,  168.  Palm.  Rep.  500,  501.  Andera.  2, 
120.  have  been  cited  as  judgments  against 
nurenders  by  all  the  judges  of  the  king*s-bench. 
Tl|e  ca$e  was,  that  the  dean  and  chapter  of  Nor- 
wich, 3  Junii,  1,  E.  6,  surrendered  to  the  king 
their  cathedral  church,  and  all  their  manors, 
laMs,  tenements,  hereditaments,  franchises, 
and  liberties,  spiritual  and  temporal,  by  what- 
soever names  they  are  known,  or  which  they 
liave  or  ought  to  have  m  the  right  of  their 
ehqrob.  And  by  the  case  41  El«.  Co.  Rep. 
3.  74,  and  the  opinion  of  all  the  judges  of  the 
Kmg'srbench,  3  Car.  1,  adjudgwi,  that  this 
wasnosurrender  of  the  corporation. 

They  object.  That  the  words  of  the  surren- 
der do  not  shew  any  intent  to  surrender  the 
corporation,  but  only  the  possessions. 

I,  answer,  the  being  of  a  corporation  is  a  fran- 
chise or  liberty  ;  and  there  is  an  express  sur- 
render of  all  franchises  and  liberties,  spiritual 
^nd  temporal,  by  what  name  soever  known, 


which  they'  have  in  the  right  of  ^eir  cbufcb : 
and  this  was  a  spiritual  franchise,  which  tiM^ 
had  in  right  of  tneir  chureh. 

Next,  this  surrender  was  made  widi  intntto 
dissolve  the  corporation,  and  to  have  a  neir  one 
erected:  this  appears  by  the  new  charter 
of  erection  made  in  November  ftltowiag ; 
which  recites  the  surrender  made  to  tbit 
intent.  It  is  not  any  where  in  the  mur  ar- 
guments of  that  case  aUedged  that  there 
wanted  words  in  the  surrender  to  do  it,  which 
would  have  been,  if  that  had  been  the  groimdof 
their  judgment. 

In  the  case  cited  out  of  Djrer  28t,  there  die 
words  of  the  surrender  were,  that  thfy 
surrendered  their  chm:ob,  houses,  laodR,  tm 
possessions,  which  are  not  half  so  Itrge 
and  ample  words  as  in  this  .surrender  tre 
contained ;  and  theother side  cile^that asan  m- 
thority ,  to  prove  a  corporation  surrendered,  ud 
admit  the  words  there  sufficient,  and  deoy  then 
to  be  sufficient  here,  though  much  more  kt^ 
express,  and  generaL.  Hie  arguing  there  m 
Palmer  501,  that  it  is  against  tbenatnieaad 
constitution  of  corporations,  that  by  the  worii 
put  in  their  charters,  by  their  very  couBtiUitioii, 
are  to  have  perpetual  succession,  *  perpetiiii 
'  Temporibus  duratur,*  and  whidi  oy  their 
oathsmey  are  sworn  to  preserve,  or  dievfiheeU 
hefeh  de  se.  And  the  express  words  of  die 
judges  reported  in  these  books  shew  their  ofi- 
nion,  thatthe  corporation  could  not  be  surreii- 
dered,  Jones  168.  Dodderidge  Justice,  there 
saith,  thatthe  dean  and  chapter  cannot  surren- 
der their  corporation.  Palm.  501.  WhitkicklB^ 
there  saith,  for  that  the  dean  and  chapter  ere 
counsel  to  the  bishop  instituted  to  that  peisoB, 
they  cannot  dissolve  themselves ;  ibrthepntiis 
corporation  is  the  soul  to  the  body,  that  cuaet 
be  granted  or  severed  ;  though  the  jdiig  can 
create  a  corporation,  he  cannot  dissolve  it  Aod 
Jones  Inst,  there  502,  saith,  that  the  dean  and 
chapter  were  counsel  to  the  biriiop,  and  caaaot 
destroy  themselves ;  if  they  could,  great  in- 
convenience  thereby  will  ensue  to  |he  chsrek* 


R£x  versus  Major'  et  Commun'  et  Civ'  civitatis  Londini, 
An  Information  in  nature  of  a  Quo  Warranto. 


FaschsB,  34  Car.  2.  B.  R, 

London^  n.  MemorandS  Quod  Bobertus  Saw- 
yer Miles,.  Attorn'  ]>omini  Regis  nunc 
generals  qui  pro  eodem  Domino  Rege  in 
nac  parte  sequitur,  in  propria  persona  sua 
yen'  hie  in  curia  Dicti  Domini  Regis, 
coram  ipso  Re^e  apud  WestmS  die  iiuufe 
'  prox*  post  quinden'  sancti  Ulartii^i  ult* 
preetei^tS  et  pro  eodem  Domino  Rege  pro- 
tulit  hie  in  cur'  dicti  Domini  R^^,  coram 
ipso  Rc^e  tunc  ipt  ibidem,  quand^  Informa- 
tion' versus  Majorem  et  Communitat'  ac 
Civ^  (cdvitat*  London ;  qtise  quid^m  ln%- 
AQI^tio  seqqitur  in  hfec  v^rba :  a, 

'  ^  *  Hf  JUemorandum,  Quod  Itobertus 


lawyer  Miles,  Attom*  Dom*  Regis  nunc  gmer 
ralis,  qui  pro  eodem  Dom'  Rege  in  hac  prte 
seqoitur,  m  propria  persona  sua  ven*  hic  b 
cur'  diet'  Dom'  Regis,  coram  ipso  Rege  a^ 
Westin',  die  Lunaeprox'postqnmden'  8.  91tf' 
tini  isto  eodem  termino,  et  pro  eodem  Don* 
Rege  dat  cur'  hic  inteDigi  et  informari,  ^^ 
Miyor  et  Compnunitas,  ac  Gives  civitat'  Ltmdoif 
prsed',  per  spacium  unius  mensts  jam  uH*ela{is' 
et  ampfins,  usi  iuerunt,  et'  adhuc  utuntnr,  ^ 
damant  habere  fX  uti,  absque  aliquo  warranto, 
sive  i;pgali  copcessione,  inira  civitat'  Loodoo 

Srted^,  et  libertaf  et  prednct'  i^usden  ctvitat*, 
iversis  libertaf,  pHvueg',  et  franchis'  sequenN 
vidd'.  Fore  de  seinsis  untua  «corpos^corpmar 
et  politicuQi  in  rO)  facto,  et  nonune^  per  doski 


• 
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Majoris  et  Comimmitat*  ^c  Ciyium  cintat' 
London*, -ac  per  idem  nomen  placitare  et  im- 
placitari,  respondere  et  responderi,  ac  etiam 
habere  Viceoomit*  cintat*  et  com*  civitat*  Lon- 
don*, el  Dominare  et  eligere  ex  seipsis  dnns  per- 
sonas  fore  Vicecomit*  civitat*  pried*  et  com* 
ejusd*  ciTitat*,  acill*  sic  nominat*  et  elect*  proe- 
ficere  et  oonstituere  Vic*  dnt*  pned*  et  com* 
ejttsdem  civitat*,  ad  execution*  et  retom*  om- 
nium brevium,  billanim,  et  preeoeptoniro  Dom* 
Regis  ^ro  admin istratione  et  exeeutiope  justic* 
infipa  civit*  pr»d*  et  com*  ejusdem  civit*  exe- 
queod*,  faciend*,  ac  ad  faciend*  et  exequend* 
omnia  et  sinjfola  al*  infra  civit*  pned',  et  com* 
ejusdem  civit*,  quoe  ad  officiam  Vic*  faciend* 
pertinent ;  ac  etiam  habere  Vic*  com*  Middle- 
sex, et  nomibare,  eligere  et  constiiuere  ex  se- 
ipsis Vic*  com*  Middtesex,  pro  eodem  com*  ut 
Vicecomes  inde  deservitiir,  ac  omnia  brevia, 
Itlhis,  et  pnecepta  Dom*  Regis  infra  com*  Mid- 
dlesex* prsd*  pro  administratione  et  executione 
justic*  ibid*  exequend*,  et  retom*  inde  faciend*, 
absque  aliqua  commissione,  sive  aliquibus  litcris 
patentibas  a  Dom*  Rege  inde  obtent*,  sive  ob- 
tinend*.  Ac  etiam  quod  Major  et  Aldermanni 
ejusdem  civit*  fiierunt  Justic*  Dom*  Regis  ad 
paoem  infra  civit*  pned*  conservand*,  acad  sessi- 
ones  paces  et  placita  coronse  infra  eandem  civit* 
tenend*,  ac  ad  omnes  felon*,  riot*,  et  conventic* 
illicit*  infra  eivit*  prttd*  inquirend*,  audiend*,  et 
terminand*  authontate  ipsontm  propria,  absque 
aliqua  commissione,  sive  al*  authoritate  a  Dom* 
R4^  in  ea  parte  concess*  sive  obtent*.  De 
qnibus  quidem  omnibus  et  singulis  li- 
bertat*,  privily,  et  franchise  iidem  Major  et 
Communitas,  ac  Gives  civit*  London  pned*, 
per  totum  tempus  supradictnm  super'  dictum 
Dom*  Regem  nunc  usurpaverunt  et  ad  hue  usur- 
pant,  in  diet*  Dom*  Regis  nunc  contempt*, 
pnerogativie  snee  regie  erave  dampnum  et  pres- 
^odiciuro.  Unde  idem  Attorn*  did*  Dom*  Regis 
tiunc  general*,  pro  eodem  Dom*  Rege  pet* 
advisament*  cnr*  hie  in  premiss*,  et  debit*  l^es 
process*  versus  pnefat*  Major*  et  Commnnitat*, 
ac  Gives  civit*  London  pned*,  in  hac  parte  fieri 
ad  respondend*  diet*  Dom*  Regi,  Quo  War- 
ranto  clamant  babcri,  nti,  et  gaudere,  libertat*, 
privileg*,  et  franchis*  supradict*,  6cc.  Per  quod 
pfieceplum  fuit  Vicecomitibus  London,-  quod 
venire  fac*  eos  ad  respondend*.  Sec,  ^ 

Et  modo,  scilicet  die  Lunie  prox*  post  eras- 
tinum  Ascens*  Dom*,  isto  eodem  termino,  co- 
ram Dora*  Rege  apud  Westm*,  ven*  proedicti 
Major  et  communitas,  ac  Gives  civitatis  Lon- 
don*, per  Benedjctum  Brown  Attomat*  suuni, 
ef  babito  audltu  inlbrmation*  pned*,  querunt,  se 
colore  ejusdem  informationis  ^fravit*  fore  vexat* 
et  inquietat*,  et  hoc  minus  juste ;  quia  pro- 
tcstando  quod  informado  prad*,  mateiiaq*  in 
eadem  content*  min*^  suffic*  iu  l^;e  exist*,  ad 
quam  quidem  informal*  ipsi  neoesse  non  habent, 
nee  per  legem  temetenent*  aliquo  modo  res- 
pondere :  Pro  placitotamen,  qwnid  libertat*  pri- 
vily*, et  franchis*  sequen*  (vis.)  ijMos  Major* 
et  Gommunitat*,  ac  Cives  civit*  London  fore 
de  se  ipsis  nnum  corpus  corporat*  et  politic*  in  re, 
tacto,  et  Bomiflie)  parnomen  Majoria  et  Gom- 


munitat* ac  Givium  civitat*  London  ac  per  idem 
nomen  placitare  et  implacitari  respbndere,  ac 
responderi,  in  informal*  prced*  superius  spe- 
cificat*,  iidem  Major  et  Cfommunitas,  ac  Gives 
Givit*  London  dicnnt,  quod  diet*  Dom*  Rex 
nunc  ipsos  occasione  inde  impetere  seu  ooca- 
sionare  non  debet,  quia  dicunt,  quod  proed*  civif 
Ix>ndonest,  et  a  tempore  cujus  contrar*  me- 
moria  homin*  non  exist*,  fuit  antiqua  idvitas  ; 
quodque  Gives  ejusdem  Givit*  sunt,  et  a  pned* 
tempore  cujus  contrar*  memor*  homin*  non 
exist*,  fnerunt  un*  corpus  corporat*  et  politic*  in 
re,  facto,  et  nomine,  per  nomen  Majoris  et 
Gommunitat*  ac  Givium  civi^t*  London,  ac 
per  idem  nomen  per  tot*  tempus  illud  placita- 
ver*  et  implacitat*  fuerunt,  responder*  et  res- 
pons' fuerunt,  et  placitare  et  implacitari,  res- 
pondere  ac  responderi  a  toto  tempore  supnidicto 
usi  fuerunt,  et  consuever*.  Quodque  in  Mag* 
na  Gharta  de  libertat*  Angl*,  in  Parliament' 
Domm*  Henrici  quandam  Regis  Angl*  tertii, 
apud  Westm* in  comitat'  Midd*,  anno  regni  sni 
non  tent*,  edit*  et  provis*,  continent*,  quod  ci- 
vitas  London*  habeat  omnes  libertat*  suas  an- 
tiquaset  consuetud*  suas;  et  iidem  Major  eC 
Gommunitas,  ac  Gives  civit*  London  ulterius 
dicunt,  quod  Domin*  Edwardus  quondam  Rex 
Angl*  tertius  in  paiiiamento  suo  apud*  Westm* 
in  Gomit*  Midd*,  anno  regni  sui  primo  tent* 
per  quandam  cbartam  suam,  de  consensu  {»ne- 
lator*,  Gomit*,  Baron*,  ac  totius  Gommunitat' 
regni  sui  in  eodem  parliament*  suo  apud  Westm* 
pned*  convocat*  existen*,  ac  aothoritat*  ejusdem 
parliament*,  confirmavit  tunc  Givibus  civit' 
London  preed*  libertat*  subsequen*  (int*  alia) 
habend*  sibi  et  sucoessoribus  suis  iffperpetuum 
imprimis  recitando.  Quod  cum  in  Ma^na  Gharta 
de  libertat*  Angl*  contineat,  quod  civit*  London 
habeat  omn*  libertat*  suas  antiquas  et  consue- 
tud* suas ;  et  quod  iidem  Gives  tempore  con* 
fection*  diets  charts,  ac  temporibus  sancti  Ed- 
wardi  Regis  et  Gonfessoris,  et  Wiljielmi  Gon- 
qnestoris,  et  al*  progenitor*  diet*  Rivis  Edwardi 
t^rtii,  divers  libertat*  et  consuetud*  tam  per 
chartas  ipsor*  progenitor*  suor*,  quam  sine 
chartis  ex  antiqua  consuetud*  habuissent,  voluit 
et  concessit  idem  Rex  Edwardus  tertius,  pro  se  et 
heredibus  suis,  per  cbartam  illam,  authoritat* 
pned*  quod  Hdem  Gives  haberent  libertat*  suas  se- 
cund*  form*  Magn*  Ghartce  supradict*,  et  quod 
pro  aliqua  personal!  tran8gr*,veljudtcio  personal' 
ahcujus  mmistri  ejusdem  civit*  non  caperent*  li- 
bertat* civit*  ill*  in  manus  giisdem  Regis  Ed^' 
wardi  tcrtii,  vel  hered*suor*,  sedhujusmodi  mi  * 
nister,  pront  qualitas  transgress*  requireret,  pn- 
niret*  prout  per  eandem  chartam  geren*  dat*  apud 
Westm*  preed*  sexto  die  Martii,  anno  r^^ni  cHct< 
Regis  Edwardi  tertii  primo  superadict*,  sub 
magno  sigillo  suo  Angl*  sigillat,  hie  in  cur* ' 
proTat*  (inter  alia)  plenus  epparet.  Et  iidem 
Major  et  Gommunitas,  ac  Gives  civit*  London' 
ultenu»  dicunt.  Quod  ad  instant*  et  requisit* 
Gommunitat*  regni  Angl*  in  parliamento  Dom* ' 
Richardi  nuper  Regis  Angl*  socundo  post  Gon^ 
quest*,  apud  Westm*  prsed*  anno  regni  sui  sep- 
timo  t<^nt',  assemblat*  pro  majore  quiete  et 
pace  inter  ligeos  ^oadem  nuper  Regis*  tbrend  ' 
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^  pro  bono  publico,  omnes  oonsuetodSlibertat^ 
priyiW^  et  tniDcli'  civit*  pmdict'  tunc  Civibui^ 
.dvit*  iSius,  et  eor*  successor*  licet  usi  non  fiie- 
rint,  Tel  abosi  fuerint  eisdem,  aatboritat^  ejus- 
dem  parliament^  ratiiicat*  et  coniinnat^  fuer*. 
Quodq*  Domin'  Heoricus  nuper  Rex  AngV 
sextus,  per  literas  suas  patent',  sub  magno 
fiigillo  suo  Angl'  si|^illatS  geren'  dat'  apud 
Westm'  preed*  vicesiino  sexto  die  Oc1o1h'% 
%nno  regni  sui  vlcesimo  tei-tio,  quas  idem  Major 
et  Communitas,etCiyes  civit*  London  hie  in 
cur^  proferunt  pro  so,  hferedibus  et  sucoessori- 
bussuis,  confirma?it  Majori  et  CommunitatS 
ac  Civibus  civit'  London,  et  successor'  suis, 
onmes  et  nngulas  suas  libertatS  iranchS  et 
liberas  cobsuetud'  adeo  integraset  itlaisas,  sibut 
eas  unquanialiquo  tempore  pro<j;feuitor*  cjusdem 
nuper  Hegis  liennci  sexti  melius,  quietus  et 
liber  habuissent  ettenuisseot,  proutper  easdem 
literas  patent  (inf  alia)  plenis  iq)paret  (.^oodq' 
Domin'  Edwardus  nuper  Rex  Angl<  quartus, 
|)ev  literas  suas  patent*  sub  magno  sigillo  suo 
Angl'  sigillat*,  gereud'  dat*  apnd  Westm*  pr»d* 
non  die  Novembr%  anno  rqgni  sui  secundo, 
quas  iidem  Alajor  et  Comiuuoitas,  ac  Cives 
civit*  London  hie  in  cur*  proferunt  pro  se  et 
hsBPedibus  suis  contiionavit  Majori  et  Com- 
munitat*,  ac  Civibus  civil*  London  et  succes- 
coribus  suis  in  perpetuum,  omn*  et  singulas 
suas  libertat*,  franc*,  et  libertas  coobuetud* 
adeo  integr*  et  iibes*,  sicuteas  unquamaliquo 
tempore  progenitor  ejusdem  nujper  Ueg*  £d- 
Wardi  quarti  melius,  quietus,  el  liber  habuissent 
et  teoiiissant  £t  uUerius  idem  uuper  Rex  £d- 
wardusquartus  per  easdam  hieras  sua  patent*, 
concessit  eisdem  Majori  et  Commanitat*,  ac 
Ciiibus,  quod  Ucet  ipsi,  Fd  prasdeccssor*  sui, 
aut  Major  et  Alderman'  civit*  prtedict*,  vd  pre- 
decessor* «ui  prteantea,  yel  successor  sui<  'ex- 
tuncin  posU;r*,  aliqua  vel  aliquUius  iibertat< 
quietant*  concess*  ordinal*  articulor*  sen  li- 
berar*  fx>nsuetud*  aut  alior*  eisd*  Uteris  patent* 
ejusdem  nuper  Rq^  Edwardi  quaili,  seu  al* 
uteris  suis  aut  progenitor*  suolr*  quondam  Reg* 
Angl*,  eisdem  Mayori  et  Communitat*  cencecM* 
oontent*,  aliquo  casuemergentepleoe  non  usi, 
vel  abusi  fuerint,  noluit  tamen  ioem  nuper  Rex 
Edwardus  quartus*  quod  prapt*  hoc  ipei  miyor 
et  communitas,  Abierman*  et  Cires,  seu  sue- 
cessorea  sui,  tbris&ctur*  aiiquor*  pnemiss'  in- 
currerent ;  sed  quod  ipsi,  et  eor*  suoessor',  uni- 
▼ersis  et  singufis  libertat'  quietant*  conoess*, 
<>rdinat*  articulis,  libens  oonsnetudS  et  qui- 
buscunque  al*  in  chords  et  iiterb  praedict*  con* 
tent*,  taiiter  non  usis,  r^l  etiam  abusis,  et  eor* 
quoUbet  extunc  de  ceetero  plene  et  libere  gaude- 
rent,eteis  uterent*  sine  impetiuon*  vel  impe- 
diment* ejusdem  nu[Ser  Regis,  sea  beered*  suorS 
Justic*,  Eschffitor*,  Vicecom*,  aut  al*  BaUiv* 
8eu  ministr^ipsius  nuper  Regis,  vel  al*  quo- 

rnmcunque,  prout  per  easdem  literas  p«tent«  immunitatS]iber«soonsueUid*elhaveditimait, 
Qusdem  nuper  Regis  Edwardi  quarti  bio  in  quaBcunquie,  quae  pn»d*  Miyor  et  Couunuoita^i 
cur*  prolat<  (int*  alia)  pleDlusapparet.  Quodque  ac  Civ«s  civit*  London  pr«diciS  vel  pwedeccs- 
Domm*  HenricuB  nuper  Roe  Angl*  s^itiinus,  sor*  sui,  per  nomen  Majoi**  et  CouMaaiiitart  tc 
per  literas  suas  patent*  sub  magno  sigilio  suo  Civium  eivit*  London,  sen  ^  oMKn  Major*  ^ 
Angl*sigillat*,geren*dat*  apud  Westm*  pwe-  AWermann*  civit*  London,  sea  p«r  mibmi  3U- 
dia^vicesiiso  tertio  die  Juhi,  9xmi  regtu  0ui  joris,  OivMjua,  et  CoxnsHnMat'  mat'  Loodtfi, 


viceflsmo,  quas  iidem  Bf^jor  et  Conmumitai,  u 
Cives  civit*  London  hie  in  cur*  profinunt  pre 
se,  hieredibus  ei  successoribus  suis  ratifioant  et 
confirmavit  Mtijori  ct  Communitat*,  ac  Civilw 
civit*  London*  ct  eor*  successor^,  omaia  d 
singula  libertat*,  privileg*,  quietant*  et  libew 
consuetud*,  quibiis  ipsi  Major  et  Conimuaitid, 
et  Cives  seu  pnedecessor*^  sui  habere,  exeroei^ 
seu  gaudere  consuevia8ent,Nvel  usifuiaseot,  ut 
debuissent,  adeo  plene,  plan*,et  intqg[te,  ac  li 
ea  omnia  et  singula  soparatim  et  verW*  in 
eisdem  literis  pSUent*  express*  dedarat*  et  na- 
nifestat*  esseiit  et  fuisssnt,  prout  pereiudett 
literas  patent*  (int*  atia)  plentiis  aroaret.  £t 
iidem  Major  et  Comuuuitas,  ac  Ciftt  c^vit' 
London  lilterius  dicunt,  quod  Doniin*  Jacobui 
nuper  Rex  Angl*,  (Sec.  per  literas  suas  pateot' 
sub  magno  sigillo  suo  Angl*,  sigilUitS  ^rea' 
dat*,  apud  Honorem  suum  de  Hampton  Court 
vicesimo  quarto  die  Seiitembris,  anno  rcgni  sui 
Anffl*  sexto,  quas  iidem  Major  et  CouunviiitaS) 
ac  Cives  civit*  London  hie  in  cur*  pitrfennt, 
recitando,  qiKNi  cum  quamplurimi  pr^fiaitom 
ipsius  nuper  Regis,  quoudatn  Regis  Aagl*,  M 
gratia  sua  special*,  ac  pro  gratis,  laoW', 
multiplicib*,  et  contin*  servit*  per  ftlajorem  et 
Communitat*,  ac  Cives  civit*  London,  et  pre- 
decessor* sues  tempohbus  r^troact*  fact'  ct 
impens*,  necnon  pro  divers*  al*  urgent*  caasiaet 
consideration*  eos  separalim  moven',  dedineM, 
concessissent,  et  oonfinuassent  Majori  etCum* 
munitat*,  ac  Civibus  civit*  London  pred*,  et 
successor  suis,  divers*  libertat*,  prink^, 
franch*,  immunitat*,  authoritat*,  junsdicu«oS 
ordinat*,  consuetud*,  quietant*,  psont  per  «< 
paral*  literas  patent*  progenitor*  etpnedeoeaar* 
iiuor*  quondam  Regum  Angl*  plemuset  mafli- 
festius  hquebat  et  apparebat ;  idem,  nuper  Bex 
Jacobus  pro  et  in  umsidorat*  summie  iuleiitar, 
constant*,  et  proin|»t*  et  laudabil*  senit'  ver 
Miyor*  et  Conununitat*,  ac  Cives  civit*  Loooiq 
praedict*  eidem  nuper  Regi,  in  ipsius  tcs^q' 
sui  pdmvi  auspiciis,  et  condnue  usque  tiuc 
raanttest*,  et  iidelissim*  lact*  et  iinpeos*,  omnes 
et  singulas  literas  patent*,  chartas,  etooBfimuc' 
pneomrisss  progenitor*  et  antecessor*  suor  «»- 
dem  Majori  at  Communitat*  ac  Civibos  cim' 
London  prccdict*,  et  pi^ecessor*  suis,  p^ 
qusecunquenouinaincorporat*  aateatuncteoi' 
pora  feet*,  conceas*,  sen  oonfiimat*,.  ac  oaaa 
et  singulas  donai;',  concess*,  oondmac*,  restiuitS 
consi^ud*,  ordioac*,  e]fp]anac*,articul*etoiDDM 
al*  res  quascunque,  in  quibuscuaqueliten^  pa- 
tent* sive  cbartis  quorumcunque  pn^eBiu»*f 
prsudecess*,  aut  antecessor*  suor*  R^iuning^'i 
necnon  omnia  et  singula  indict*  llt^psteo^i 
chartis,  concess*,  condrniat*,  seu  eor*  aliquilHis 
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^eu  per  itomen  MnjorU,  el  Civium  civit'  Lon- 
don, 9Ptt  per  nomen  Majoris  et  Communitatis 
ciyitatis  Lon<loii,  sea  per  nomen  Civium  ctvit' 
i^ondoO)  sen  per '  nomen  Baron*  London,  sen 
per  nomen  Baron*  cWit'  London,  seu  per  ali- 
c]uo<i  al*  nomen  quodeunque,  ratione  seu  vig'ore 
aliquar*  literar*  patent*,  cnartar*,  sea  oonfirmac* 
siJiquor*  progenitors  prcpdecessor',  aut  anteces- 
sor^ ejiisdem  nuper  Regis  Jacobi  quondam 
Ive^is  Anf^<,  aliquo  tempore,  vel  aliquibns 
temf>oribu8  habnissent,  sen  rationabilit'  usi 
fuissent,  aut  exercuissent^  rata  liabuit  et  grata, 
ae  pro  se,  hiercd'  et  successor*-  suis  acceptavit 
et  aj)pro4iavit,  ac  ca  omnia  et  singula  prcefat' 
Major'  et  CommunitatS  ac  Civibog  civit*  Lon- 
don* preediot*  eteor*  su<Jcessoribas,  per  easdem 
literas  suas  f»atent*  ratificavit  et  confirmavit 
habendS  tenend*,  gaudend'  et  exercend*  omnia 
et  singula  pr8emi5«%  eisdem  Major*  et  Commu- 
iiitat',  ac  CiTibusoivit'  London  prffidict*,  et  suc- 
Cessoribtts  suis  in  perpctuum,  adeo  filene,  libere, 
ct  integre^  ac  in  tam  amplis  modo  et  forma,  ac 
si  separatim,  8ingulatim^  et  nominatim  in  Ltcras 
patent*  ill'  express'  nominat',  declarat'^  recitat*, 
et  mauifest'  cssentetlHissciit,  pront  pcrcasdom 
litoras  patent'  (inter  alia)  picnius  api>aret, 
Qumlqiie  Domin'  Carolus  primus  nuper  Rex 
Ao^'l',  Sc-e.  per  literas  suas  patent'  sub  magno 
tiio'illo  suo  Angl*  wpfillat'  f^eran*^  dat'  apud 
Weskm*  preedict^  decimo  octaro  die  Octobris, 
anno  regni  gui  quarto  decimo,  ouas  iidcm  Ma- 
jor et  Commiinitas,  ac  Gives  civit'  London  hie 
in  cur*  proferunt,  omnia  et  singula  privileg*, 
libertai*  franc*,  quielanc*,  imrounitat*,  et  liberaa 
oonsuetud*  qneecunqne,  -judb  pnedict*  Major  et 
Commnnitas,  ac  Cives  civit'  London  pr«d*,  vel 
pnedecessor*  sui,  per  noraeu  Majoris  et  Com-^ 
munitat',  ac  Civium  civit'  London,  seu  per 
nomen  Majoris  et  Aldermann'  Civinm  et  Com- 
iriunitot*  Ixmdon,  seu  per  nomen  Majoris  et 
Ipivium  civit*  Jjondon,  sen  per  nomen  Majoris 
«ft  Comnmnitat'  civit*  London,  se  per  nomen 
Civium  civit*  London,  seu  per  nomen  Baron* 
T.ondon,  seu  per  nomen  Baron*  civit*  London, 
lieu  per  allquod  al*  nomenquodcunque, ratione 
»eu  vigore  literar*  patent*,  cliartnr*,  sen  coufir- 
Wfiac',  in  eitidem  literis  patent*  dicti  nniier  Regis 
C/aroli  primi  mentionat*,  veJ  usu  vel  proscrip- 
tione,  aut  alio  legal*  mmlo  aliquo  tempore,  vel 
aliquilws  temponbus  ante  tunc  babuijwcnt,  sen 
rationabiliter  usi  i'uissent,  aut  exereuissent,  rat* 
habend*  et  grata,  ac  pro  sc,  bfere<libus,  et  suc- 
eessorihus  9ui»  acceptavit  et  approhavit,  ac  ea 
omnia  et  9in<>;ula  proefat*  Majori  et  Commu- 
nitat*,  ac  Cirihus  civit*  London,  et  eor'  suc- 
cessor*, per  easdem  literas  stias  patent'  ratifi- 
cavit  et  confirmavit,  prout  per  literas  patent* 
i4l'  (int^  alia)  picuius  liquet  et  apparet.  Qnod» 
que  pned'  l>omin*  Rex  nunc  per  literas  suas 
l^atent*  sub  megno  sigillo  suo  Angl*  sigillat'j 
jyeren*  dat'  apud  VVestm'  pned'  vicesimo  quarto 
die  Junii,  anuo  regni  stii  decimo  quiuto,  quos 
iidctn  Mujor  et  Communitas,  ac  Cives  civit' 
London  hie  in  cur*  proferunt  pro  ipso  I^^, 
tiH'redibos  et  succcssoribns  suis,  ratiHcavit  et 
confirmavit  Major*  et  Communitat*  ac  Civibus 
civit'  LoudoD,  et  succesiM>r*  twif,  omM  tt  «&• 


gula  jurisdiction*,  authoritat*,  privileg*,  hbcr^ 
tat*,  franch*,  quietanc',  irorauni*at*,  et  con- 
siietud'qusecunque,  quiB  pneiiit*  Major  etCom* 
niunitas,  ac  Cives  civit'  London,  v^  pnedcct^s* 
s'Tr'  sui,  per  nomen  Major*  et  Communitat*,  ao 
Civium  civit'  London,  seu  per  nomen  Majoris, 
Aklermannor*,  Civium  et  Communitat'  Lon- 
don, seu  per  nomen  Majoris  et  Civiuib  civit* , 
London,  seu  per  nomen  Major*  et  Communtt* 
civit'  London,  seu  per  nomen  Civium  civit* 
London,  seu  per  nomen  Baron'  London,  seu 
])er  nomen  Baron*  civitat'  London,  seu  per 
aliquod  al*  nomen  quodcunque,  ratione  vel 
vigore  literar*  patent',  chartar',  seu  confirmat* 
in  eisdem  Ktens  patent*  dicti  Domin*  Regit 
nunc  prwmentionat*,  vel  alicujus,  seu  aliqnor 
usus*  vel  usu  piTCscription'  vel  prtescriptionum, 
seu  aJ*  legali  modo  quocUnque,  aliquo  tempore, 
vel  aliquibus  tern pori bus  ante  huno  babuissent, 
seu  rationabilit*  usi  fuissent,  seu  exercaissent, 
habend',  tenend*,  gaudend',  etexercend'  omnia 
et  singida  piwmiss'  preedict*  eisdem  Majori  et 
communitat',  ac  Civibus  civit*  London  prce- 
dict',  et  succcssoribus  suis  in  peq>etuum,  adeo 
plene,  liborc,  et  integrc,  ac  in  tam  amplis  moda 
ct  forma,  prout  in  eisilem  literis  patent*  su- 
perius  mention  at'  fore  data  sive  concessa,  aut 
aiit*  usu,  pncscription*,  vel  al'  legali  mmlo,  sen 
jure  quocnnqiie  ante  tunc  respective  habit', 
obtent*,  sive  gavisa  fuissent,  ac  si  separatim, 
singulatim,  et  nomiDolini  in  et  per  dictas  literas 
patent*  ipsius  Domin'  Regis  nxinc  express*  no- 
minat*, declarat*,  concess*  et  manifcsta  esscnt 
et  fuissent,  prout  per  easdeih  literas  patent^ 
(inter  alia^  plenius  apparet.  Et  eo  warranto 
iidera  Major  et  communitat*,  ac  Cives  civitat*^ 
London,  per  tempns  in  informatione  preedicta^ 
superius  specific*  usi  fuer'  et  adhuc  utunt*,  ao 
clamant  habere  et  uti,  libertat'  privileg*,  et 
franch',  fore  de  eeipsis  unum  corpus  corporat* 
et  politic'  in  re,  facto,  et  nomine,  per  nomeD 
Majoriset  Communitat*,  ac  Civium  civitat*  Lon- 
don, ac  per  idem  nomen  placitare  et  implacitari 
respoudere  acresponderi,  prout  eisbcne  licuit  c% 
licet* :  Absque  hoc,  quod  lidem  Major  et  Com- 
munitas, ac  Cives  civitat*  London,  de  libertat*, 
|>rivileg*  et  franch*  ill'  super  dictum  Domin* 
Regem  nunc,  por  tempus  pi-ued'  in  informa- 
tione, prcEHl*  superius  specific',  usurpaver*  seu 
usuq)ant,  prout  per  intbrmation'  ill,  pro  dicto 
Domia'  Rege  nunc  superius  supponitur.  Quee 
omnia  et  singula  iidem  Major  ac  Communitas, 
ac  Cives  civitat*  London  parat*  sunt  veriiicare  ; 
unde  petunt  judicium,  et  quod  libertat',  privi- 
leg*, et  franch*  ill*  ets  et  succcssoribus  suis  in 
perpetctum  deineeps  allocent*  et  aiiyudicent*, 
et  quod  ipsi,  quoail  preemLss*  ill*  ab  hac  cur* 
dimittant*,  (&c.  Et  iidcm  Major  et  Coromuni-* 
tas,  ac  Cives  civit*  London,  quoad  libertat*, 
privileg*  et  franch*  sequen*,  viz.  ipsos  habere 
Vicecpm*  civit*  et  com'  civit*  London,  ct  Vice- 
com'  Midd*  et  nominare  "et  eligere  ex  seipsis 
duas  personas  fore  Vicecom*,  civit'  prsedict' et 
com*  episdem  civit*  et  Vicecom*  Midd*  ac  ilK 
sic  nominat*  et  elect'  prfeficcre  et  constituere^ 
Vicecom*  civit'  prtedict'  et  com*  ejusdem  civit*,* 
et  VioteoBi*  Wm\  ac  nt  Vioe^m*  civit*  pr«- 
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diets  et  com  e^nsdem  mitS  ad  execat*  et  r^on' 
owniam  brpvium,  bills  et  pneoept'  Oomin*  Re- 
^,  pro  administratione  et  execqt^  Justic* 
infra  civit<  pnedictS  et  com*  ejusdem  dvit* 
exequends  feciendS  qu«  ad  officium  vice- 
corn'  tiicieiid'  pertinent,  ac  ad  faciend'  et 
exequend*  omnia  et  singula  alia  infra  civit' 
et  com*  <Husdem  ci?itS  quoe  ad  officium 
Vicecom*  faciend*  pertinent,  ac  nt  Vioecom' 
com*  Midd'  pro  eodem  com'  deservitur*,  ac 
omnia  brevia,  bills  ^^  pnecept'  Domin*  Regis 
infra  com'  Sfidd*  predicts  pro  admtoistratione 
et  executione  justiciK  ibidem  exequends  et  re- 
torn*  inde  iaeiendS  quse  ad  offi<^ium  Viceoom* 
faciend'  pcrtiiieo' ;  dicunt,  quod  dictus  Dominus 
Rex  nunc  ipsos  majoram  et  communitatS  ac 
Circs  civitat'  London,  occasione  inde  impetere 
sou  occasionare  non  debet,  quia  dicunt,  quod 
pnsdict*  ci\it,  London  est,  et  a  tempore  cujus 
contrar'  roemoria  honiin'  non  exists  fuit  aa- 
tiqua  civitas  et  antiqn'  comit'  de  se,  quodque 
pned<  com'  Midd'  per  totum  tempus  pried*  fuit 
et  est  ant^uus  comitS  quodque  cires  ejusdem 
civit*  sunt,  et  a  preed'  tempore  cujus  contrar* 
tsemor*  homin'  non  exists  fuer'  un^  corpus  cor- 
porate et  politic,  tam  per  nomen  Major'  et  oom- 
nunitat'  ac  ci«'ium  ci\if  London,  quam  per  no- 
men  Civium  London ;  quodque  Domin'  Johan- 
nes quondam  Rex  Angl',  per  Uteras  suas 
|>atent'  sub  magno  sigillo  suo  Ang^'  sigillat', 
geren'  dat'  apud  bonam  villam  super  Tokam 
^into  die  Jnlii,  anno  regni  sui  primo,  quas 
iidem  Duuor  et  communitas,  et  cives  civitat' 
London «  oic  in  cur'  proferunt,  concessit  civibus 
London*  praed',  Vicecomit'  London  et  de  Midd' 
cum  omnibus  rebus  et  consuetudinibus,  quft 
pertinebant  ad  pned'  Vicecom'  infra  civ  it'  et 
extra,  per  terras  et  per  aquas,  habend'  et  te- 
nend'  ets  in  perpetuum.  £t  preeterea  idem 
]>omin'  Rex  Johannes,  perlttei'as  suas  patent' 
pied'  concessit  eisdem  ciTibus  London,  quod 
ipsi  deseipsb  l&cerent  Viceoom^  quoscnnciue 
voluerint,  et  amoTerent  quando  voluermt, 
prout  per  easdem  literas  patent'  (inter,  alia) 
plenius  apparet.  Quodque  in  Magna  Charta 
de  libertatibus  Angliee,  in  parliament'  Do- 
min'. He^rici  ({uondam  Reds  Angl'  teftii, 
apud  Westra'  m  com'  Midd'  anno  regui 
sui  nooo  tent*,  edit',  et  provis',  continets 
quod  oivit'  London  habeat  onmes  libertat* 
suas  antiquas,  et  consuetud'  suas.  £t  iidem 
Major  et  communitas,  ac  Cives  civit'  Lon- 
don ulterius  dicunt,  quod  idem  Domin'  Rex 
Henricus  tertius,  per  literas  suas  patent'  sub 
magno  sigillo  suo  Angl'  sigiliat',  geren'  dat' 
apud  Westaa'  j ned'  decimo  octavo  die  Februarii, 
anno  regni  sm  undecimo,  quas  iidem  Major  et 
commumtas,  ac  Cives  civif  Loudon  hie  in  cur* 
proferunt,  confirmavit  Civib.us  London  Vice- 
com'  London  et  de  Midd'  cmn  omnibus  rebus 
etcodsuetudinib',  quee  pertineb'  ad^proxl'  Vice- 
com'  infra  civitiU'  et  extra,  pei^«  terras  et  per 
aquas,  prout  per  easdem  litra'afi  patent'  (int*  al*) 
plenius  apparet.  Quodque  Domin'  Edwarrlus 
quondam  ijifix  Angl'  tertius,  in  parliament'  suo 
ajjud  Westm'  in  com*  Midd',  anno  regni  s;ii 
primo  tents  per  quaiidam  chaitfun  sijam  de  as- 


senni  praelator^,  Comit*,  BaronS  »c  latioi  coa- 
munitat*  regni  sui  in  eodem  parliamento  sw 
apud  Westm*  proed'  convocat*  existenSacao- 
thoritate  ^'usdem  parliaipenti,  coofwrnanttunc 
Civibus,  civit'  London  prsed'  libertat'  subBetjoa' 
(inf  al')  habendi  sibi  et  suooessoribas  mis  Id 
perpetuum,  imprimis  recitando,  quod  cum  in 
>lagna  Charta  de  libertat*  Aug*  contiDear, 
quod   ciyitas  London   habeat  omneB  libottt^ 
suas  antiquas  et  consuetud*,  suas  etquod  iidem 
Cives  tempore  confection'  dictse  charts,  ac  tcm- 
poribus  sancti  Edwardi  Regis  et  Confessoris.  et 
WiUielmi  Conquestor*  et  al'  progenitor' dicti 
regis  Edwardi  tertii,  diversas  libertat*  et  coo- 
suetud',  tam  per  chaxtas  ipsor*  progenitor  suor", 
quam  sine  chartis  ex  antiqua  consuetud'  babais- 
sent,  voluit  et  concessit  idem  Rex  Edwardut 
tertius  pro  seet  hsredibus  suis  per  cbartain  ill', 
authoritat'  pncd',  quod  iidem  Civis  habcfeot 
libertat'  suas  aecund'  formam  Magn'CbariE 
supradict* ;  et  quod  proaliqua  personal'  traas^, 
\  el  judicio  personal'  alicujua  ministri  gusiem 
civit',  non  caperet'  llbertas  civit'  ill'  ia  nuM 
ejusd'  Reg'  Edwardi  tertii,  vel  hsered'  snor',  scd 
hujusmodi  nuuister,  prout  qualitas  transgr're- 
quireret  puniretur,  prout  per  eandem  cbitan 
geren'  dat'  apud  Westm'  pr^'  sexto  die  Marbi 
anno  regni  dicti  Regis  Edwardi  tertii  priowsa- 
pradict',  sub  magno  sigillo  suo  An^'  sigiliat', 
nicin  cur'  prolat'  (inf  alia)  pleniusapparet.  £t 
iidem   Major  et  Communitas,  ac  Gives  cirit* 
London  ulterius  dicunt,  quod  ad   instant'  et 
requisition*  Comnranitat'  rpgfni  Angl'  in  paifit- 
mento  Domin'  Richardl  nuper  Regis  Angl'se- 
cundi  post  oonquestum,  apud  Westm'  pre  afioo 
re^i  sui  septimo  tent',  assemblat'  pro  D»jwe 
C|uiet*  et  pace  inter  ligeos  ejusdem  nuper  Regis 
tovend',  et  pro  bono  publioo,  omnes  coosuetiMi' 
libertat'  privileg',  et  franch*  civit'  pned',  tunc 
civibus  civitat'  ulius  et  eor*  sucoessoribos,  licet 
usi  non  fuerint,  vel  abusi  faerint,  eisdem,  au- 
thoritat*  j^usdem  parliammit*,  ratificst'  et  cm- 
firmat'    tuer*.    Quodque  Dominus  fienricoi 
nuper  Rex  Angl*  sextus,  per  literas  suas  pa* 
tent',  sub  magno  sigillo  suo  Angl'  sigiM, 
geren'  dat'  apud  Wesim*  prsed*  vicesimo  seita 
die  Octobris,  anno  regni  sai  vicesimo  tertio, 
quas  iidem  Major  et  Communitas,  ac  Cives  drif 
London  hie  in  cur*  proferunt  pro  se,  hfereiito 
et  suooessorilHis    suis    confirmavit  Majon  A 
communitat*  ac  civibus  civit*  London,  et  sQ^ 
cessoribus  sui%  omnes  et'  singulassuas  libemt*! 
franch*  et  liberas  consuetud*  adeo  iotegnsd 
illsesas,  aicut  eas  unquam  aliquo  tempore  pro- 
genitor* ejusdem  nuper   R^;is  Heorid  sexti 
melius,  quietius,  et  lioer*  habuissent  et  teoois; 
sent,  prout  per  easdem  literas  patent'  (int'al'l 
plenius  apparet.    Quodq'  Domin*  Edwanhtf 
nuper  rex  Angl*  quartus,  per  literas  soas  pa- 
tent* sub  magno  sigillo  suo  Angl'  agilbr. 
geren'  dat*    apud    Westm*    prsed*  nono  (i» 
Novembr',    anno    regni    sui    secundo,  df^ 
iidem  Miyor  et  Communitaa  ac  Cives  q^ 
}  London  hie  in  cur*  proferunt  pro  se,  et  bcrew* 
bus  suis,  confirmavit  Majori  et  eoumiitiirtBtN 
ac  Civibus  civit'  London,  et  sucoBB^anbai  ^ 
in  perpetuum,  OQUies  et  aingakii  sum  libertii  > 
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franchS  et  Uberas  oonmctadS  adeo  integr*  «l 
illeesS  sicut  eu  uaqmuD  aJi^no  tempore  pro- 
genitor* gusdetn  nuper  Refns  Edtvardi  ^trfl 
mdius,  qoietius,  et  liber*  habuiflsent  et  tenuis- 
aeDt.    Btulterius  idem  nuper  Rex  Edwanlua 
quartos,  per  vasdem  Kteras  suas  patent^  coo> 
cessit  etsdem  Mnjori  et  Comromiitat*  ac  Civilnis, 
(|uod  licet  ipsi,  ve)  pnedecessores  sui^  aot  Ma- 
jor et  A]dermaim<  et? it*  pned*,  ve)  pnedeoessor* 
aui  prnaatea,  vd  suooessoris  sui  extunc  in  pos- 
tenim*  aliqoa  ?«1  aliqoibps  libertat*  quietant* 
eoDcessS  ordination'  articolor*,   sea   Kberw* 
eoQsuetudinS  ant  alior*  in  eisdem  Uteris  paten- 
tibus  ejiiadem  nnper  fiefpa  Edwardt  qoarti,  sen 
al*  Uteris  8ais,aut  prot^itor*  suor*  quondam  Re- 
gum  AnglS  eisdem  Majori  et  communitat*  oon- 
cess*  contents  aliquo  casu  emergente  plene  non 
nak  Tel  abusi  fueriol    Noluit  tamen  idem  naner 
Rex  Edwardus  quartos,  oiiod  propter  hoc  ipst 
lf%ior  et  Communitas,  Alderman*  et  Cires, 
sea  successor*  sui,  forisfactnr*  aUquor*  pre- 
uissor*  incarrerent,  sed  qnod  ipsi  et  coram 
sHooessor*  aniversis  et  stn^is  libertat*  quie- 
lant*  ooDceiB*,  ordinat*  articolis,  liberis  oon- 
auetud*,  et  quiboscunque  al*  in  chartis  et  Uteris 
prsBd*  oontaBt*,  talit*  non  usis,  vel  etiam  abusis, 
«t  eor*  quoKbet  extunc  de  cstero  plene  et  libere 
iraoderent,  et  eis  uterent*  nie  impetralione  vel 
impediment*  ^usdem  nuper  Rc^  sea  hnred* 
mnonuB,  Justic*,  Eschstor*,  Viceoom*,  aut  al* 
Baliir*  sea  ministr*  ipaiiis  naper  Rc^s,  rel 
alior*  quotamcanq*,  prout  |»er  eaadem  literas 
patent*  qusdem  nup^  R^s  Edwardi  quarti 
iiic  m  cur*  prolat*  (int*  aP)  plenius'apparet. 
Quodque  Dom*  Heoricus  nuper  Rex  AngI* 
Septimus  per  literas  suas  patent*  sub  nagno 
aigillo  stto  Angliffi  si^llat*,  operand'  dat*  apud 
IVestm*  pned*  vicesimo  tertio  die  Julii,  anno 
regni  sni  rioesimo,  qnas  iidem  Major  et  Com- 
munitas, ac  CiTcs  civit*  London  nic  in  ^r* 
proferunt  pro  se,  bceredibos  et  suooessoribus 
suis,  vatiQca^it  et  oonfirmavit  Major*  et  Com- 
nuaitat*,  ac  CiTibus  civit*  London,  et  eorum 
auocessoribus,  onmia  et  singula  libertat*,  pri- 
▼ilegs  ^oietant*,  et  Uberas  consoetudines,  qui- 
bus  ipsi   Miyor,   Commanitas,  et  Gives  sea 
prsedecessor*  sui  habere,  exercere,  seu  gau- 
iere  consuerissent,  vel  usi  fuisBent,  aut  debuis- 
sent,  adeo  plene,  plane,  et  integre,  ac  si  ea 
omnia  et   singida  separatim  et  Terbutim  in 
eisdem  liteiris  patent*  express*  declarat*  et  mii- 
nifestat*  essent  et  fiiissent,  prout  jper  easdem 
literas    patent*    (infer   alia)   plemns  apparct. 
Quodque  Dbm*  Henncus  miper  Rex  Angl* 
octaTUs  per  Uteras  suas  patent*  sob  magno 
sigillo  suo  Angl*  sigiUat*,  geren*  dat*  apud 
Westm*  pned*  duodecimo  die  Julii,  anno  regpni 
aui  quinto,  quas  iidem  Major  et  Communitas, 
me  Cives  cirit*  Loudon  hie  in  cur*  proferunt, 
omnes  concessiones,  et  al*  qusecunque  in  prsd* 
Uteris  patent*  preed*  Dom*  Ke^is  Jobaanis  sn- 
|>eriu8  specificat*  content*,  pro  i])so  Rege  Hen- 
rico octavo,  et  Htercdibns  siiis  Majori  et  Com- 
munitat',  ac  Civihus  civitat*  London,  et  snc- 
eessoribns  suis  ratificavit  et  confirmctvit,  prout 

Ev  eaadem  Uteras  patent  ejusdem  nuper  Regis 
enrici   octavi   (inter  alia)  pkuiusi   appaiet  | 
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Qnodqne  Dom*  Edwardus  nuper  Rex  Angl« 
sextus,  per  Uteres  suas  patent*  sub  magno 
wiUo  suo  Angl*  sigillat*,  geren*  dat*  apud 
Westm*  pnsd*  vicesimo  primo  die  Februarii, 
anno  regni  sui  secundo,  quas  iidem  Msjor  et 
Communitas,  ac  Cives  civit*  London  prnd*  bic  ia 
cor*  proferunt,  omnes  concession*,  et  al*jnMB- 
cun^  in  prssd*  Uteris  patent*  dicti  Dom* 
Regis  Jobannis  superins  specificat*  content*, 
pro  ipso  nuper  Rege  Edwardo  sexto  et  baete* 
dibus  suis.  Major*  et  Commnnitat*,  ac  CivibuS 
civit*  London  praed*,  et  sucoessoribns  suis  rati- 
ficavit  et  confirmavit,  prout  jfer  easdem  Utsfuo 
patent*  ejusdem  nuper  Regis  Edwardi  sexti 
(inter  alia)  plenius  apporet.  Quodque  Dom* 
Maria  nuoer  Regina  Angl*,  per  literas  suas 
patent*  sub  magno  sigillo  suo  Angl*  sigillatS 

Sren*  dat*  apud  Westm*  praed*  piimo  dio 
aitii,  anno  regni  sui  pnmo,  ^uas  iideiii 
Major  et  Communitas,  ac  Cives  nvitat*  Lon* 
don  Uic  in  cur*  proferunt  pro  ipsa  nnper  Re^ 
gina,  hfered*  et  suocessoribus  suis,  omneO 
concessiones  et  al*  qusecunque  in  pned*  Uteris 
patent*  dicti  Dom*  Regis  Jobannis  superioft 
specificat*  content*,  Majori  et  Comnumitat*,  an 
CJivibns  civitat*  London  pmd*  et  suocessoribui 
suis  ratificavit  et  canfirmavit,  proutper  easdem 
literas  patent*  ejusdem  nuper  ReginsB  (int*  al*} 
plenius  apparet  Quodqne  Domina  EUiabetbm 
nuper  Begw^  Angl*,  per  Uteras  suas  patenlF 
sub  magno  sigiUo  suo  Angl*  sij^llat*,  geren* 
dat*  apud  Westm*  prsd*  anno  die  Maii,  anno 
regni  sui  quarto,  quas  iidem  Major  et  Commu- 
nitas, ac  Ctves  civitat*  London  bic  in  cur*  pro- 
ferunt, pro  ipsa  nuper  Regina  Eltzabetba, 
biered*  et  successoribas  suis  omnes  conoes* 
aion*,  et  al*  ousecunque  in  prsed*  Uteris  patent* 
dicti  Dom*  ntpa  Johann^  superins  specificat* 
content*  Miyon  et  Comnranicat*,  ac  Civibus 
civit*  London,  et  succeasoribus  suis  ratificavit 
et  confirmavit,  prout  per  easdem  literas  pa- 
tent* ejusdem  nuper  ReginsB  Elizabeth'  (inter 
alia)  planing  apparet.  Et  iidem  Major  M 
Communitas,  ac  Cives  civitat*  London  ulta- 
rius  dicunt,  quod  Dom*  Jacobna  nuper  Rex 
Angl*  per  Uteras  suas  patentee  sub  magno 
sigillo  suo  Angl*  sigillat*,  geren*  dat*  apud 
Honorem  suum  de  Hampton-Court  vicesimo 
quarto  die  Septembns,  anno  regni  ana  Angl< 
sexto,  quas  udem  Migor  et  Communitas,  ae 
Civeii  civitat*  London  bio  in  cur*  proierunt, 
recttando,  quod  cum  quamplurim*  progenitor* 
ipsius  nuper  Re^is,  quondam  Re^  ^f^*  ^^ 
gratia  sua  speciaU,  ac  pro  gratis,  Jauaabil% 
uiultiplicibus,  et  continuis  servitus  per  M^o- 
rem  et  Cororounitat*,  ac  Cives  civitat*  London, 
et  prsedecessores  sues  temporibus  rdk-oactis, 
tact*  etimpens*,  necnon  pro  diversis  al*  urgcsi-^. 
tibtts  causis  et  oonsiderationibos  eos  separatim 
moventibus,  dedissent,  concessissent,  et  con- 
firmassent  M^ori  et  Communitati,  ac  Civibua 
civitat*  London  praed*,  ac  suocessoribus  suit, 
di versa  libertat*,  privileg*,  franc*,  immunitat*, 
autboritat*,  jurisdiction*,  onUnanc*,  consnetu- 
din*,  et  quietantis,  prout  per  separsl*,  Utoraa 
patent*  progenitor*  et  predecessor*  snor*  quon^ 
dam  R^pun  Angl*  pl^QS  <il  waoifrglhip  &> 
*0 
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^wbit  ^apparabtt,  ifldem  m^er  Rer  Jaeobns 
|HV  Cft  in  ooDsidentioDe  waauatt  fidelitatS  ooa- 
itants  prompts  «t  laodabib  senrttii  per  Maio- 
ifim  et  ComiiiuiiilBt%  ac  Civet  civitat*  LoMon 
praedictS  eidem  nnper  Rcgi  in  ipsia  tegtA  sai 
■ffimis  attspieiia,  et  ooatinae  uaque  tunc  oiaoi- 
InrtatS  et  tidelitttiit<  tact*  et  impens',  omnea  et 
aingulaa  Uteras  patentea,  cbartaa,  etconfirma- 
litMi^  pnedarianmor'  pnisemtor*  et  anteceasor* 
anor'  eiadem  Muori  ei  CtminiunitatS  ae  Civi** 
Ina  ciTilal'  London  pnedictS  et  (keedecesaori- 
boa  ania  per  qiuacunqae  nomina  incorporate ' 
ante  tunc  tempora  fM^S  concesg^seu  confir- 
mats  ac  omnes  et  singulaa  donalioDes,  con* 
eaamncB,  confirmation*,  reatitutionS  conaue- 
tedinea,  ordinatiDnes,  et  lexplanationes,  articolS 
ft  omnes  al'  res  quaacunque  in  qiiibuscunqua 
Hteria  palentiboa,  sive  chartis  quorumcnnqne 
progemlor*,  pnedeoessor*,  aut  anteoeasor*  auor* 
Ke^m  AoglS  necnon  omnia  et  «iii^la  in 
dlctis  literii  pafcentibns,  diartia,  conoeasionilnia, 
confirmationibua,  sen  eor*  aliquibvia  content*, 
leoitat*,  apedficat*,  oonfirmat*,  aau  explanat*, 
•as  omnia  eft  singula  juriadictioneB,  andioritatra, 
piivilei^  libertates,  et  francbisS  qnietant*, 
nniiiUDttateay  Hberaa  consuetudioes,  et  here- 
ditament* <(nscuik|[ae,   qam  pned*  Major  et 
CSdukmumtat*,  ac  CiTes  oivitai*  London  pned* 
vd  pnedecessor*  sui,  per  nomen  Majotis  et 
Ckmmiuntat*,  ac  Clrium  dvitat'  London,  sen 
per  Bontea  Majoris  et  Aklermann*  ci?ilai*  Lon- 
Qon,  sen  pernomen  Majoris  Civium  et  Com- 
munitat*  civitat*  London,  sen  per  nomeii  Ma* 
jor*  et  GiTium  civitat*  London,  sou  per  nOmen 
Mi^o^  et  Communkat*  civitat*  London,  seu  per 
aumen  GiTiam  dntat*  London,  sen  per  somen 
Baron*  London,  aen  per  nonten  Baron*  cintat* 
London,  sen  p^  aliqnod  aHtMl  nomen  quod- 
conq*,'  rations  aen  yigore  aliquar*  literar*  pa- 
tent*, chartar*,  seu  confirmation*  aJiquor*  pro- 
genitor*, prBodeoeawr*,  aut  antecessor*  ejusdem 
nuper  Regis  Jacobi,  quondam  Regiim  AngI*, 
ali<|U0  tempore,  vfi  aliquibus  temporibas  ha- 
bniaseBt,  seu  rsdonabtUt*  usi  fuissen^  ant  ex- 
vrcuisaent,  rata  habuit  et  grata,  ae  pro  se,  hse- 
redibus  et  auccesaoribus  suis  aceeptarit  et  ap- 
|»robaTit,aceaoBBnia  et  singala  nnetat*  Midori 
«t  Communftat*,  ac  Civitwis  dvitat^  London 
prsedict*,  et  cor*  suocessoribns,  per  eaadem  li- 
teraa  foas  patent*  r^ttficavit  et  confirma?it,  ha- 
bend*  et  teaend*,  gaudend*  et  e^^eroend*  ^mnia 
«t  singula  pramissa  eiadem  Majori  et  Oom- 
mumtal*,  ac  Civibus  civitat*  London  pnedictS, 
et  successoribos  sub  in  perpetuum,  adeo  plene, 
libera,  et  integre,  ac  in  tam  amplis  modo  et 
forma,  ac  si  separatim,  sin^latiro,  et  nomi- 
natim  in  literis  ps^tentibus  ill*  express*  noroi- 
Hat*,  dedarat*,  recital*  et  bamfestat*  essent  et 
iuisaent,  phmt  per  eaadem  literas  patenties  (in- 
ter alia)  plenioa  apparel    Uuodqoe  Dominus 
Carolus  primus  nuper  Rex  AngU,  (ke.  per 
Uteras  soas-  patentes  sub  maeno  sigdlo  auo 
An^*  sigillat*,  geren*  dat*  apud  Westm*  praed* 
4leamo   octavo  die  Octobns,  anno  regm  sni 
fiiartx)dedmO)  quas  iidem  Mi^or  et  CommU'^ 
*ttita%  tc  CiVea  avitat*  London  titc  in  cur*  pro^ 
^ ' *'  el  aiBgiila  ptivile|[%  libertst*, 


ftandi^y  q«itlant*t  iiimanilalBB,  ^Bierai  cqi* 
suetndiMS  qusBoaiique,  quae  prad*  Mi^  H 
Gooamanitas,  acCtvea  civitat*  LimdonpREd', 
vd   prBBdecesaor*  sui  per  nomen  Mttoris  a 
Conummitat*,  ac  Civium  d?ilat*  Looood,  mo 
per  nomen  Maoris  et  Aldermann*,  Ciriom  et 
Communitat*  London,  sea  per  nomen  Majom 
et  Civium   dvitat*    London  seu  per  aooei 
Majons  et  Conmnnitatis  civitat*  London,  mo 
per  nomen  Civium  dviftait*  London,  lea  pir 
nomen  Baron*  London  ;  aen  per  nomea  Baitii* 
civitat*  London,  seu  per  aliquod  aKod  Bonm 
quodcnnque,  ratione  aeu  vtflDra  fned'  litenr* 
patents  pned*  Dom*  Regis  ^hannb,  aut  alia* 
ulerar*  patent*  chaitarum,  seu  confirmatioD'  is 
eiadem  literis  patentibus  dicti  nuper  regis  Ci- 
roli  primt  mentionaft*,  rel  usu^  vel  prcscfifK 
tion*,  aut  alio  legali  nnodo  aliqno  tempore,  m 
aliquibus  temponoiia  ante  tunc  habuiaMat,  no 
rationabibt'  usi  fuissent  ant  exercniaaent,  nli 
babans  et  grata  eo  prose,  haeredibuaet  neoi- 
soribus  suis  acceptavit  etapprobant,  ac  ea  on- 
nia  at  aingula  piaelat*  Majori  et  Conuauailili, 
ac  Civibua  London,  et  eor*  anooeaaaiilns,  pa 
eaadem  literaasuas  patentea  Tatifieafiteteea- 
firoaavit,  prout  per  literas  patent*  Olas  fala 
dia)  plenhia  apparet.    Quodque  pradiebis  D»> 
mimia  Rex  nunc  per  literas  anas  patent*  aib 
magna  aigillo  ano  Angl*  sigillat^,  gem' 6H 
apud  Weatm*  praediet*   vieesimo  qoaiia  i$ 
Junii  anno  regm  aui  deeimo  qninto,  qoas  iiriaB 
Major  et  communitas,  ac  Caves  civitat*  Locdn 
Uc  in  cur*  prof^mnt  pro  inao  Rege,  bvrcdSai 
et  soocessoribua  suis  ratificavit  et  ooofiivi^ 
Midori  et  Commnnitad,  nc  civibaa  dtinf 
London,  at  snceesBoribus  suis,  omoia  et  an* 
gnla  juitfdiutian*,  authoritat*,  tHtnle|[ia,  B"'' 
tates,  iraach*,  quiatant*,  imronnitalea,  ctcsH 
suetudia'  quaacunqna,  qusB<  praifct*  Major  d 
Communitas,  ac  Cives  oivitat*  Loukm,  vd 
pcaadeceaaopes   aui   per   nomen   Majoris,  d 
Communitat*,  ac  Civium  eivitatie  LoodoB,  «• 
per  nomen  Majoris,  Aldermannor*,  Cirian  d 
Comnrantat*  London,  seu  per  nomea  Bfijv* 
et  Civiuaar  civitatia  London,  aen  per  afltft 
Miyor*  et  Communitat*  civit*  London,  aeo  ptf 
nomenOivinm  ctvitat*  London,  sen  per  doba 
Banm*  London,  aeu  per  nomen  Baron*  eiritt|' 
London,  seu  per  aliquod  aliod  nomen  ipm- 
cunque,  ratione  vel  vigore  prasd*  literar*  ps* 
t^nt*  pned*  Doln*  Regis  Jobannis,  atit  afiartf 
Htemr*  paient*,  ehartair*,  seu  confimatioa' ip 
eisdem  literis  patentibui   dicti  Dom*  ^^ 
nunc  pnemenlianat*,  vd  aKcujus  sea  aKqon* 
osua  vd  uanum,  praeseriptioa*  vd  preserip^t 
beutJio  legali  ummIo  quocmique  afiqaotempa^ 
vd  alk|uibus  temponburante  tunc  habnisKS^ 
aeu  rationabflit*  usi  Aiissait,  ant  ezerciDSi>^ 
habaad*,  tenead*,  gaudend*,  et  eierceod'  (f; 


Oia  et  singula  praemissa  prsed*  dadeniMsj"! 
et  Communitat*,  a6  Cifibus  dvitat*  Laacte 
prasd*,  et  suocessoribns  suis  ill  perpetoan* 
adeo  plene,  libere,  et  integre,  ac  in  tam  aoip» 
modo  et  ibrma,  prout  in  eisdem  Uteris  pstftrti* 
bus  superiaft  mebtionat*  lore  data,  aire  ceo* 
oessa,  cut  dif  usu,  imoMsriptioaS  vd  afioh 
galiuaado  aeu  jure  q^ioounq^  aata  tone  a- 
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t^wcftive  liflMt*9  dbtentS  ihre  gaivisa  IbiBseilt,  ac 
tfi  seBwathn,  singttlAtivi,  ct  nominBliiii  in  d 
per  dieCM  lilerM  potentea  ipttos  Dom^  Regis 
muieezprenS  iManiiialS  demratS  coDceaaa  et 
numifesta  enent  et  fuiaaent,  pnmt  per  easdem 
Uteras  ^lent*  (mteralia)  plenius  apparet. 

£t  iideni  Miyor  et  Comamiiitaa,  et  Civea 
ciTkal^  LondoD  utonrios  dieunt,  qaod  a  tempore 
eonfection*  prad*  ttterar^  patent*  pned*  ^wra- 
dam  Hegia  Johannis  hnemqne  iidecn  Mafor  et 
Gomomnitaa,  ac  Civea  cintat*  liondon  balmer' 
Vicecotn'  civit'  et  oom'  citit*^  Limdon,  et  Vioe« 
eom^oomitat*  Midri%  et  quoHbet  annoDomi- 
naverunt  et  elegeraiit  ex  aeipais  duas  personaa, 
eivea  ejusdem  dvitatS  fere  Vlcecoro*  ciyitat' 
pned%  €$,  oom*  ejaadem  eintal*  et  Vicecotn^ 
eom^  Aiidd',  ac  Ur  sic  nominat*  et  etect^  f^ite- 
feoariHit  et  eonstituerunt  Vicecom'  civitat* 
pl«dS  et  com*  ejuadem  ct^itat^  et  Vicecem* 
torn'  Af  idd*,  ac  ut  Vicecom*  dvhat*  prsed%  et 
com^  ejusdem  cbHaiS  sd  cEiecfit*  et  retom* 
dkiniQin  iyreviom,  biHar*,  et  pneceptor'  Dom* 
Regis  j>ro  administratione  et  execiitionejuflti- 
tias  intra  cint<  pnedS  et  com*  e^usdS  ciritot' 
«xeqaend^  et  faciend*  omnia  et  singnla  alia 
infra  civitat^  pnedS  et  com*  ^nsdeiu  civitatS 
eiuB  ad  effic*  Vicecom*  faciend*  pertinent,  ac  nt 
yioeconi'  M idd*  pro  eodem  com'  deseryitnrS 
ao  omnia  brefia,  bitiaa,  et  pnescripta  Dora' 
Regis  infra  Com' Midd*  pnedS  proadoiinistm- 
tione  et  execiitione  jnstiti»  ibidem  exeqoendS 
et  retmn*  inde  frciead%  qnie  ad  officium  Vice- 
com*  faciend*  pertinent.  £t  eo  warranto 
iidem  Major  et  Conmmnitas,  ac  Gifcs  ciritat* 
London^  per  tempos  in  intbrmatione  prfedicta 
•npedns  miedficatS  nsi  fuer*  et  adhnc  ntnnt*, 
ac  clamant  habere  et  uti  libertats  priyi)eg«,  et 
ftanch'  habere  Vioecom'  cirit*  et  coi|i*  dyif 
London,  et  Vioecom*  comitat*  MiddS  et  nomi- 
nate et  eligere  ex  seipais  duas  person*  fore 
Viceoooi*  oivitat'  prsd*,  et  com*  ejusdem  ctvit, 
ct  Vieeoom*  BIidd%  ac  ill*  sic  noimnat*  et  cdect* 
pneficereet  censlitnere,Vioecom*ciyit*  prpd*, 
et  com*  ciioadem  cintat*,  et  Vioecom*  Midd*, 
ac  ut  Vicecem*  dvitat*  prnd*,  et  com*  ^osdem 
dvitat*,  ad  eaEecnt*  et  retom*  omnium  brevium, 
faiUar*,  et  pneceptor*  J>om*  Regis  pro  admi- 
nistratione  et  exeeutione  jnstitia;  infin  civit* 
^r«d*,  et  com*  epsdem  drit*  exequend*  et  la- 
dend*|  quae  ad  offidom  Vieeoom*  fadend*  perti- 
nent, ac  ad  iadend*  et  exeqnend*  omnia  et 
singohi  alia  infra  dvitat*  pned*,  et  com*  ^os* 
dem  cirilat*  qns  ad  offic*  Vieeoom*  fadend* 
pertiiient,  ac  nt  Vioecom*  Midd*  pro  eodem 
com*  Midd*  deservitor,  ac  omnia  breTia,  failhtt, 
at  pmecepta  I>6m*  Reg*  inira  com*  Midd* 
{irvd*,  pro  administratione  et  execntione  justi- 
ii»  ibnlem  exeqnend*,  et  retom*  inde  fac»end*, 
qns  ad  offidnm  Vieeoom*  fitdend*  pertinent, 
pront  eis  beneliouit  et  licet 

Abs^  hoe,quod  iidem  MajoretCommonit*, 
ae  Civis  dritat*  London,  de  Mmrtat*,  pimleg* 
dfimncb*  Ul*  mner  dictum  l>om*  Rqgnem  nunc 
per  ten^msprM*  in  informatione  prmicta  an- 
perina  speoifiBat*,  usorpaver*,  sen  nsnipant*, 
ftootper  ia^wm*  iltom  pro  dido  Dom*  Rege 
Mmc  aopffiw  MfponteiTt  V^  oaam  ct  ain- 
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gfttla  iidem  Major  et  Con^nunitas,  ao  Citet 
etvit*  Lohdon,  parati  sunt  Teri6oare ;  mide  pe« 
tnnt  iodidom,  et  quod  Ubertat*, '  pmileg*,  ct 
franeh*  ill*  eis  et  successoribos  suis  ia  par* 
petnnm  demceps  allooent*,  et  adjndioentnr,  ae 
qnod  ipsi,  quoad  pnemina  il)*|  ab  hac  cur*  di* 
mittantur,  &c. 

£t  iidem  Major  et  Commanitaa,  et  Cmv 
dvit*  London,  quoad  libertat*,  privile^,  et 
franeh*  seqnend*  viz.  Major  dicttt  civitat*, 
h^nsmodi  Aidennann*  c^usd*  civit*  et  qui 
oflidum  Majoritat*  cirit*  iiliiia  sustinncr*,  ae 
inde  fner*  dimisn,  ac  tKs  senior*  Aldermann* 
civit*  prsNlict*,  qui  diutiusin  otiic*  AMermannat^ 
civit*  praed*  steter*,  et  onus  et  offidum  Ma^rat^ 
oivit*  pried*  non  sustinnei*,  fore  Justic*  Dam* 
Regis  ad  pacem  infra  civitat*  pried*  conservand*, 
ac  ad  session*  pads,  ^  pladta  coron*^  scilic^ 
talia  placit*  coroofe,  oual*  Justic*  Dom*  Regis 
ad  pacem  conservana*  assign*  legitim*  tenera 
posseDt  infra  candem  civit*  lenend*,  ac  ad  om* 
nes  felon*,  riot*,  rout*,  et  eonventicnl*  illicit*  in« 
fra  civit*  prced*  inqoireud*,  audiend*,  ettemiio 
nand*,  in  mformatione  pned*  superinssuecifical^ 
diet*,  quod  diet*  Dom*  Rex  nunc  ipsos  Mi^orena 
et  Communitat*,  at  Cives  dvitat*  London,  ocs 
cesione  inde  impetere,  sen  occasionare  non  de* 
bet,  quia  dicont^  quod  prsed*  dvit*  London  est 
et  a  tempore  cnjns  contrar*  memor*  homin*  non 
enstit,  f nit  antiqna  civitas  ac  antiquns  comitate 
de  se,  ac  cives  ejnsdem  dvit*  sunt,  et  a  pne# 
dicto  tempore,  cujna  contrar*  memor*  homin* 
non  existit,  fuer*  nnum  corpus  corporat*  et  po* 
If  tic*  in  re,  facto,  et  nomine,  per  aomen  Miyoris 
et  Communitat*,  ao  Civium  dvitat*  London. 
Qnodqne  Dom*  Carohis  primus  nnper  Rex 
Ang)*,  uer  literassuaa  patent*  sub  magiio  si^Hb 
pned*  ciedmo  octavo  die  Octobris  anno  legm  soi 
sno  Angl*  sigillat*,  ^eren*  dat*  apud  Westm^ 
quarto  dedmo,  ^uas  iidem  Major  et  Ck>mmuni« 
tas,  ac  Ci>es  dvit*  London  hie  m  cnr*  proferunt, 
pro  ipso  nuper  rege,  hsred*  et  sucoessorib*  sai% 
concessit  Mfyori  et  Communitat*,  ac  Civibua 
civit*  London,  et  eor*  sucoessoribus,  quod  Ma*- 
jor  et  Reoordat*  dvit*  prted*,  qui  tunc  fuer*,  "aa 
Majores  Reoordaior*  dvit*  pned,  qui  pro  tem* 
pore  forent,  actam  ill*  Aldermann*,  qui  Mi^oi* 
dvitat*  illius  pneantea  cxtitissent,  qnam  til*  Al- 
dermann*, qui  onus  et  .officium  et  Miyorat*  d*- 
vitat*  predict*  tunc  in  postemm  susdnerent  et 
gererent,  licet  a  Majorat*  ill*  oessarent,  aut  inda 
essent  diniissi,  quamdiu  Aldermann*  ibidem 
starent*  et  tres  eeniores  Aldermann*  dvit*  pro 
tempore  existen*,  qui  diutaus  in  offidum  Alcfer* 
mannat*  steter*,  et  ante  tunc  onus  et  offichna 
Majorat*  dvitat*  illius  non  sustinuer*,  id  perpe*- 
tuum  forent  cnstodes,  et  quihbet  eor*  esset 
oostos  pads  ejusdem  nuper  Regis  httred*,  et 
succe88or*-suorum,  infra  avitat*  London  pned*, 
et  libertat*  ejusdem  conservand*  et  cuslodiend*, 
ac  eosdem  Majorem  et  Recordator*,  ac  Alder- 
mann* pned*,  ad  omnia  et  single  statuta  et  ow 
dinstiones  pro  bono  pads  dicti  nuper  Regis,  hos* 
red*  ct  sucoessorum  suor*,  ac  ]iro  conservatione 
dnsdem,  ac  pro  quiet*,  regimine,  et  ffobema- 
tione  populi  ipsins  nuper  Regis,  hnw  et  soa* 
Caspar*  soer*,  ed^  ^  adand*  ia  annib*  aiiia  j» 
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ticols  tein  mifa  crritat*  pradS  foam  IShetit^ 
efOideiii,  jaita  Tim,  formam,  et  effectum  eo- 
nindem  coModieiidS  et  cuslodire  fiMaendS  ac  ad 
Millies  illoa,  quoa  jnxta  Ibmiani  et  affectem 
antinatUNi*  et  statutoe  jBomndein,  et  eoram  ali- 
eajut  ID  dvitat*  predicts  et  libertaT  ^osdem, 
deiinquentesiQTeQirent,  castigand^et  piiiiieiid% 
proat  Becoadum  fbrmam  ordination'  et  statutory 
lU*  ibret  faciend* ;  et  ad  omnes  iUos,  qui  alicui 
Td  aliqoibas  de  popnlo  ejosdem  nup»r  Regis,  i  cessor^  suor<  inahamand%  vel  interiiciiBH*  it 


hsBred*,  vel  successor^  suor'  deoorporibassuis, 
tel  de  incendio  domor*  soar*  minas  facerent,  ad 
•ufficien'  securitat*  dc  pace,  vel  bono  gestu  soo 
eiga  ipsmn  nuper  R^em,  h«red*  etsacceso 
■ores  sooe,  et  cuDCtum  popolum  ejus,  hered% 
▼el  successor'  suorS  inveniend'  et  si  hii|ttsmodi 
secoritat<  inreairerecusareiit,  tunc  eos  in  gaola 
ejusdem  Domin*  Regis  de  Newgate,  toI  in  ali- 
qua  al*  prisona  bared*  vet  successor*  suor*  in 
prcd*  AnV  London,  quonsqne  hujosmbdi  seen* 
litat*  in%enirent,  sal?o  custodiri  mciendS  Ons- 
todes  et  Josticiar*  ipsius  nuper  Regis,  etquem- 
lib^  eorum  Custodem  et  Jasticiar*  ejus  hsred* 
et  successor*  suor*  infra  civit*  London  prad*, 
et  lib<>rtaV  ejusdem,  idem  niiper  Rex  Oarolus 
primu!})  pro  se,  bsred.bu8  et  successoribus  suis, 
coDhtiiUit.fedt,  et  orditiavit  per  Hteras  patentes 
suas  pi*£eii<,  ac  ad  munia  et  singula  alia  exe 


petraf ,  rd  qftm  ex  tunc  ibidem  fioi  idit* 
temptari  contuigfreBt,  cttam  de  oiiuubaiii<^ 
qui  m  aivitat*  vradS  el  Itbertat^  eiusdea,  ia 
^Tenticolis.  c»htapacemip«as^Bpe^ 
bared*  e^  sucoesSbr*  soor*,  in  pertocbetioiie  po* 
pnli  sui,  haered*  etsoceessov*  saor*,  seaVi  tmsli 
urent  vd  equkareat,  seu  exloBC  ire  fdenatus 
prasmnefent.  ^  £t  etiam  de  hia  qua  uidai 
ad  geDtead  diet*  Don*  Regia,  hai 


i^  auain 
recTyTcl 


inaidiis  jaoereot,  rd  iajpostemm  jaoero  piM- 
merent.  Ao  etiam  de  boatellar*  eld*  oamibaf 
et  singulis  person*,  qui  in  abusii  mensunr*  d 
pondoum,*  dve  in  renditioBe  riotud*  tmtak 
Ibrmam  ordination*  et  statut*,  vd  eor*  alicujiii 
inde  pro  commiml  utilitate  ngni  am  AngiS  ft 
popuii  ejusdem  nuper  Regis,  bared*  ctsic* 
cessor*  silor*  ejusdem  edit*  et  edend'  ddiafi^ 
rent  vel  attemptazent  in  dvit*  pnsd*,  et  liberttt* 
ejusdem,  seu  extunc  in  posteram  dd^aereid 
attemptare  pnesumennl.  Ac  etiam  dc  quihi* 
cunque  Viceoom',  Constsbniar*,  Cuslod^  giofae, 
et  al*  offic*,  qui  in  execnt*  offidorom  siior*  ciia 
preeroissa,  vel  eorl  aliqi^a  indebite  se  hsbucr^, 
aut  in  posterum  indebite  se  habere  pnesomereit, 
aut  tepidi,  remiss*,  td  negbgenles  foei*,  ant 
extunc  tepidi,  remiss*,  rd  nesligent*  foe  en- 
tingerent  infra  civit*  pned*  et  ubeitat*  gosfaB, 


qnend*  et  peragend,  qua  Justic*  et  Custod*  i  ac  de  omnibus  et  singulis  articulis  et  ciitao 


pacis  ejus,  haired'  vel  successor*  suof*.  inira 
aliqoem  com*  regui  sui  Angl*  exequi,  sire  per- 
agere  valerent,  posseut,  aut  deberent,  virtute 
auq-tor*  statotor*  et  ordination*  iiujus  regni  sui 
Angl*,  aut  virtute  commissionis  ejus  hared*  et 
auccpstMu'*  suor*,  ad  pacem  in  aliquo  hujusmodi 
com*  conserrand*.  Voluit  etiam  idem  nuper 
Rex  Curolus  pnmus,  ac  per  eaadem  iiteras  pa- 
tentes pro  se,  hareiibus  et  successoribus  suis, 
concessit  pietat*  Majori  et  Coromuuitati,  ac 
Civibus  civitat*  Loiulon*  et  coram  successor*, 
quod  Mafor*  Recordator  ciTit*  pned*  pro  tem- 
pore existen*,  et  hujusmodi  ut  prafert*.  Alder- 
man* pro  tempore  existen*  qui  omciura  vel  locum 
Majorat*  cirit*  ill  ins  antea  sustinncr*  et  execuer*) 
et  tres  hujnsnwidi,  ut  praeiat*,  seniores  Alder- 
mann*  pro  tem|»ure  existen*,  qui  locum  Majorat* 
nradict*  non  sustinuer*,  yd  quatuor  eorundem, 
flf^or*,  Recordator*,  et  Aldermanuorum,  quo- 
rum diet*  Major  vel  Rei  ordator  pro  tempore 
existen*  unum  esse  vduit  forent  Justiciar*  ip- 
dos  nuper  Res^is,  bared*  et  successor*  saor*, 
at  ipsos  Justiciar*  suos,  bared*  et  successor* 
aaor^,  pro  se  haredllras  et  successor*  suis  in  per« 
petnutn,  assignat*  ad  inquinend*,  quoties  et 
quando  eis  melius  videret*  expedire,  per  sa- 
craipentum  prober*  et  legalium  hominum  tarn 
decivitat*  prad*,  quam  de  libertat*  ejusdem, 
per  quae  rd  ? eritas  melius  sciri  posset  de  om» 
nib  a  niurdris;  fdon*,  veneficiis,  incantation* 
aoortileg*,  arte  magica,  transgrr*,  forestallar*, 
VRgretar*,  iiigrossar*,  et  extortionibus  quibus* 
canque,  ac  de  omnibus  et  singulis  d*  male- 
frctin  et  offensiK,  de  quibns  Justiciar*  pads  ip- 
dusnuier  Regis,  bared*  et  successor*  suor* 
kgitiroe  mquirere  possent  aut  debetent,  per 
quoacnnqueet  qualitercunque  infra  drit*  prad*, 
wiiib«lat*^iiidfliD,aiite  tunc  habits  seo  per- 


stent*,  et  d*  quibnscnnque,  per  quoscoaqueit 
mialitercuMpie  in  dvit*  prno*  et  bbertar  ^ 
oem  tact*  dre  perpetrat*,  et  quae  extunc  ifaidoi 
fieri,  vdatiemptari  contingerentqua|itercuoqai 
pnemiss*,  aut  eor*  atiqua  ooocemeti*.  £td 
indictament'  quacunque,  quos  coram  M^ 
aut  Recordatore,  civit*  pned*  pro  lempai 
existen*,  et  hujusmodi,  ut  praefert*,  Aldcnaaui*, 
▼el  quatuor  aut  phiribus  eorundem,  quor*  diet* 
Mijor*  vel  Recordator  pro  tentpore  enrtes* 
unum  esse  Toluit,  tunc  m  posterum  ctpeicnl^ 
inspiciend*,  et  ad  process*  inde  versus  oiddo  d 
singul*  dc  indictat*,  vd  quoa  in  posteran  m 
indictat*  cootingerent,  queaqoe  capoenl^,  id* 
derent  se,  vd  utlaganait*  tadend*  d  oooa* 
nuand*,  et  ad  omnia  et  siamla  muidra,  fdM't 
▼enefic*,  incantat*,  scortueg*,  aites  magicN 
transgress*,  lalsas  conspiratioii*,  et  d*  nsk- 
fac^*,  forestdl*,  regietar*,  bgrosnr*,  extortia*, 
conventid*,  indictament*  pned*,  eateia^ 
omnia  et  singula  praemiss*  secund^  legef  <f 
statut*  regm  Sui  Angl*,  prout  in  hukdBMA 
casu  fieri  oonsuedt  aut  debdt,  andicBd*  d  la- 
nunaiid*j  et  ad  easdem  delioquen*,  etqoaeM 
eomm,  pro  ddictis  suis  per  noes,  redenpliBS 
amerciament*,  ferisfactur*,  ant  d*  modo,  prott 
secundum  legem  et  consuetud*  regd  s*^-^*]^ 
ac  formam  ordination*  et  statut*  eoruadcm  fin 
conauevit  aut  ddniit,  castigaBd*  et  padead*,!* 
ad  omnia  d*  et  singula  iacicad*,  exerocB^t 
audiend*,  tenninand*v^it  exeqnend*  infia  <ivi^ 
pfSBd*,  ac  libertat*  qjuadem,  qua  Jastit"  d 
paoera  per  leges  vd  st^hil*  hqjua  rqpii  ^ 
Angl*  ncere,  enorcere,  inquirare,  fd  tMOft 
poaaent  et  valerent,  et  in  tam  amplisaaidsj 
forma  ^ut  aliouis  d*,  aut  all  quid*  Jai^  m 
pacem  in  aUquibus  •  al*  com*  higna  refsi  aa 
Angl*  lagitiiBe  fimrei  'txeroafa*  iu|di  ttfr  p 
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pned*  •apetiot  ipwatoit*  murpwnr*,  seo  uimr* 
MDt,  p^ut  per  niorai*  'iUmb  pro  diclK^  Dom* 
K^ge  nunc  supeiiot  aupp^nit^;  ^imi  omB^ct 
•ip^fuU  iklem  M^|or  et  Commonltes,  aoCircB 
dvit*  London  ptrati  nnt  vefiicare ;  node  pe« 
tbiit  iudidani,  ct  quod  ltbertat%  privUeg*  H 
francli*  ills  ^  cl  suooenorilnis  mxm  in  porpe* 
tauni  deincept  aUooentur  ct  adiiidioeiit*,  a<' 
quod  ipaquoiul  prsmiflai  ilia  ab  nac  curia  di« 
mittantar,  &c. 

£t  quoad  rand^^bWtetS  priTile(r<,  et  fraBeb* 
in  inftmiation'  pnedict*  specificalS  per  ipaoa 
Majorom  et  Commiuutat%  ac  Civea  ctwtktP 
Lottdoo  superiua  minime  damatS  iidem  Mi^ 
et  Communitasy  ac  CiTes  civil*  London  fiber* 
tats  privileg*,  et  inncfa*  illia  nnnquam  nsi 
faemnt,  sea  utantur,  aed  de  eisdem  penitua 
deehmanty  Sec, 

£t  jmA'  Robertus  Sawyer  Attorn*  didi 
Dom*  Kegis  nunc  General*  qui  pro  eod'  Oom^ 
Rege  in  Inc  parte  sequitur,  habito,  auditii  placiti 
pned<  prefat^  M^ria  et  CommunitotS  ac 
Ciyium  civtt*  praod*  petit  inde  diem  lo^nendi 
usa;  crastinuiB  8anctB  Trinitat* ;  el  ei  con* 
ceditur  coram  Dom*  Re^  ubicunque,  4cc. 
Idem  dies  dat«  est  pned*  Mi^ii  ct  Communitat% 
ac  Civib*  civil*  London  pradS  dec.  Ad  quod 
quidem  craatinmn  8anct«  Trinital*  coram 
JDom*RegeapudWe8tm'van*.tampnBd*  Ro» 
bertns  Sawyer  Milea  Attora*  Bom'  Rcgia  nune 
Generals  qui  proeodem  Horn'  Rege  in  hac 
parte  sequitnr,  quam  pned*  Blijor  ct  Com- 
munitas,  ao  Gives  civil*  pned*  per  Attorn*  sona 
preed*.  £t  idem  Attorn*  Dicti  Dom*  Regis 
nunc  General*,  quoad  libertat*  privileg*,  ct 
franch'pnedSperipsoasuperiusaamal*  (vis,) 
iM08MtuoremctCommumtal^,acCivc8  dvilalF 
London  fore  deseipBis  nnum  corpus  corporat* 
et  politicom  in  iv,  fiM^,  ct  Domine,  per  nomen 
Ma^oris  et  Communitat^,  ac  Civium  civitat* 
London,  ac  per.  idem  nomen  pladtarc  et  iiBr 
placitari,  respondere  ac  respmidcri,  onperius 
pladtat' pro  eodem  Dom*  R^  nunc  die*  ^uod 
per  aliqua  per  prelal'  M^orem  et  Gommooittt* 
ac  Gives  civilat*  London  pried*  superius  placK 
tando  aUe^l*,  eandem  libertat*,  priiiJeg*,  el 
franch*  eisdem  Mi^jori  et  Gommunitol*  ae 
Givibns  civital*  London  pnsd*  allocari,  sen  ad- 
judicari  non  debenl ;  nee  iidem  Mafor  el  Conv* 
munitaa,  ac  Gives  de  pmntss*  in  inibraiacF 
pred*  siiperius  spedticat^  evonerari  debenl^ 
quia  dic*q^  Gives  civit*  London  prod^a  teni* 
pore  cnjua  contrar*  memor*  homin*  non  esistil^ 
non  filer*  coipus  corporal*  el  poUticum  in  t% 
fiMsto,  et  nomin^  per  nomen  M^ris  ct.  Cona» 
munitat*  ac  Givium  civital*  London^  modo  d 
forma  provl  pmfiu*  Jlii(for  et  Gommunitaa,  ae 
Gives  civil*  London  nned*  superius  placitnttia 
alle^vier*.  £l  hoe  idem  Attofn*  mot*  Dooi* 
Reg«  nunc  General*  nro  eodem  Den^  ^^^tf* 
nunc  pets  quod  ^inquualur  per  patriam.  fit 
prmd*M^or  et  Gommunilsa,  d  Gives  civil^ 
London  prad*  sciUcet,  &c.  £t  pcad*  Altett* 
did*  Dom*  Rc^nunc Generals  quoad  placi 
turn  prelate  Nijioiis  d  Gommnnitat*,  ao  Civium 
dvit*  London  preedS  -quoad  libertnl*,  privilsgf^ 
dfiandiii' pmi^  par  ipio^  nipdiiii 


aire,  vel  quoqoe  modo  exequi  possent  aut  vale- 
rent,  pinut  per  casdem  litaras  palsnl^  (inl*  al*) 
plenius  appord.  Qnodque  prad*  Dom*  Rex 
nunc,  per  kteras  suae  patent*  sub  magno  sigiHo 
sue  AngI*  sisiHal*,  ^eroi'  dat*  apud  Westm* 
pnedid*  34  me  Junu,  anno  Kgui  sui  decimo 

Jniuto,  <|nas  iidem  Major  d  Communitas,  ac 
%ves  civil*  London  hie  in  cur*  proferunt, 
omncs  con^esdon*  d  al*  qutscunque  inpr«Mlict| 
literis  patent*,  prndid*  nuper  Regis  Garoli 
|«mi  superius  spedficdS  pro  eodem  Doming 
Kegis  nunc,  hcrrd*  d  successor*  suis,  M^jori 
dCommUnitd*,  ac  Givibus  civil*  London  pr«d* 
d  Sttor*  successor'  in  perpduum,  ratincavit 
d  confirmavit,  nroot  per  easdem  literss  patent* 
ipsius  Domin*  Regis  nunc  Rioter  al*)  plenius 
m^rd.  £t  iidem  Major  d  Gommunitaa,  ac 
Gives  dvit'  London  ulterius  dicunt,  quod  tem- 
pore confection*  pned'  literar*  pdent*  pned* 
nuper  Regis  Caroii  prtmi,  d  din  ontea,  d  ex* 
tunc  hucuJiqae  fuer*,  et  adhuc  existunt  Major 
d  Reoordator  dvit*  prcd*,  ac  Aldermann*  ejus* 
dem  civitS  qui  Major  dictie  dvit*  extitissent,  d 
onus  Majorat*  dvit*  illius  sostin*,  ae  ires  d 
jplures  al*  Alderman*  ejuadem  dvit*,  qui  onus 
M^rat*  civil*  til'  non  sustinuissent.  Quodque 
a  tempore  confedion*  earundem  litenr*  patent* 
prsMl'  nuper  Reg'  Garoli  primi  bucusq*,  Miyor 
d  Recordator  dvif  prad*  pro  tempore  existettS 
ac  bupismodi  Alderman*  ^usd*  dvitat*  pro 
tempore  cxisten*,  qui  onus  ftl^yorat^  dvK*  ill* 
austm',  necnon  ires  senior*  Ahlerman*  civit* 
prttd*  pro  tempore  existen*,  qui  diutius  in  offi* 
dum  Aldermannai*  rivif  pnsd*  steter*,  d  onus 
d  offidnm  Majorat*  dvit'  ill'  non  sustiU*,  vir« 
lute  literar*  patent*  ill'  foer*  Justic*  ad  paeem 
infra  dvit'  praecl',  d  libertat*  ejusdem  conser- 
vand*,  ac  virtute  literar*  patent*  iU*,  d  secun- 
dum fbrmam  d  effedum  eorund*  de  tempore 
in  tempos,  per  lot*  tempns  ill*,  tenner*  session* 
pads,  d  pladta  'coron*,  sdlioet,  talia  ptecita 
coron*,  qual'  Justic*  Dem'  Regis  ad  pacem 
conservand*  assign*  per  idem  tempus  legitime 
tenuerS  vd  tenere  potuer'  infra  eandem  civilat*. 
£t  eo  warranto  iidem  Migor  d  Gommunitaa, 
ac  Gives  civital*  London,  per  tempus  in  inibr- 
matione  pned*  superius  spedfical'  ud  fuer*,  d 
adhuc  utuntnr,  ac  clamant  habere  el  uti  liber- 
tat*, privileg*  d  franchs  quod  Mi^or  did*  dvit* 
d  hiQUsmodi  Aldermann*  ejmdem  dvit',  qui 
onus  M^nU*  eivh*  iU'  sustinoer',  ac  inde 
fuarunt  (fimisn,  ac  Ires  seniores  Aldermann* 
ji^usdem  dvits  qui  diutius  in  ofixc*  Aldermamiat* 
dvit*  pned'  stder*,  et  onus  d  offidum  Mdord'^ 
dvit'  ill*  non  sustinuer',  fuer*  Justic*  dicti  Dom* 
R^gis  ad  pacem  infta  dvit'  prsd-  feonservaad*, 
acad  session*  pacts,  d  pbiata  corone,  sdlicd, 
talia  plaeita  coronS  quab  Justic'  Dom*  Regis 
ad  pacem  conservand*  assign*  legitime  tenere 
possfmt,  infra  eand'  dvit'  tenend',  ac  ad  omncs 
ielonS  rid*,  rout*,  d  convenlicul*  iflidt*  infra 
dvit*  prasd*  inouireadS  audieod*,  dterminand*, 
proul  eia  bene  hcuit  d  Uod. 

bisque  hoc,  <|uod  iidem  Maior  ac  Gommu- 
flitas,  ac  Gives  civil*  London,  de  libeftd',  pri- 
^ileg>,  d  franchis'  iU'  super  dictum  Dom 
iRa^BQnane,  pertenpaapnod*  in 
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^▼is«)  9^08  Mi^joittn  tt  cdniiBuiiitat^  ac  Civcfl 
cirit*  London  fore  de  seip8w  anuin  corpus  cor: 
poi»f  et  priiticnm  io  re,  facto,  ct  nomine,  per 
nMnen  M^joris  et  CoinnmiBtats  ac  Cinum 
ciiital*  London,  nc  per  idem  nomen  pUcitare 
•t  implackari,  reaiMndere  ac  responoeri  an- 
periua  placitatS  nlteriua  die*  quod  per  aliqaa  per 
prdbiat*  Mqorem  et  GomnnnitatS  ac'  Gives 
civit<  London  prad*  auperinaplaoitaDdo  aHesrar 
^ademlibertatS  priWlegS  et  franchis*  eisdera 
H^ori  et  ComlmtnitantS  ac  Civilnis  civit*  Lon- 
don Jfntd*  allocari,  aeu  a^ndicari  non  debent, 
nee  udem  Miyor  et  Comrannitas,  ac  Civfa  lie 
nrsmiaa'  in  Informatione  prsd*  ■uperiuBspeci- 
ncatS  donerari  debent;  quia  proteatando, 
qiiod  Cifcrt  qinadem  ctvitatS  a  tem|^re  cujoa 
isoDtrar*  memor*  faomin*  non  esistit,  non  fuer* 
corpus  coi^rat*  etpoliticom  in  re,  fneto,  et 
iMMiine,  per  nomen  Majoris  et  Commnnitatis, 
mc  Civium  cint^  London,  ac  per  idem  nomeh 
fet  totom  tempos  iliud  placit  aver*  ac  impla- 
citat*  hienmt,  responder*  ac  respons*  fuer*  et 
placitare  et  implacitari,  respondere  ac  respon- 
deri,  a  toto  tempore  sujnradict*  usi  fuer*  et  oon- 
auererSfiroiitprfled*  Major  et  Communitas,  ac 
Civescivit^  London  prcd'  superinaplaeitandoal- 
legpaverunt :  pro  placito  tamen  idem  Attorn*  diet* 
Dom*  Kegels  nunc  Geaenkl*  pro  eodcm  Dom* 
lUge  minculterins  die*,  quod  pnrd*  Major  et 
Communttas,  ac  CiFes  dvit*  London  pned*  as- 
aomentes  super  se  fbre  corpus  oorporat*  etpf»- 
liticum,  ac  ratioiie  inde  polestatem  et  autbori- 
iatom,jiabctead  sei)Mos  insimul  convocand* 
dassembland*  ad  bona  et  salubria  leges,  or 
^dines,  et  ordiDat'legibutetstatutisbi^us  Re^ 
Angl*  ttuoime^repuguan*  sive  oontrar*,  faciend^ 
«l  consiitttend*  pro  meliori'regim*  et  gpBJbemal* 
Civit^  praed*  ac  civium  et  innabitant*  ejusdem 
civilift*  ac  pro  conservat*  pacis  Dom*  Re^ 
infra  civit*  prad*,  iidam  Mayor  et  Gommunitas, 
ao  Gives  dht*  London  prded*,  sob  colore  et 
ipratoHu  inde,  eommpriTatnm  locrim  et  oom- 
snodum  solum  respicien*,  eontra  fiduciam  in 
"oorpore  oorporato  et  politico  per  Dom*  Reg«m 
«t  L^refl  hujua  Regni  AngI*  reposit*,  assumpser* 
illicitam  et  injustam  potestatem  et  antbontat*, 
addenar^desubdit'BcligeisDom*  Regis  nunc 
^Bvand*  ad  usum  ipsorum  Majoris  et  Gom- 
•ttfmitmt*  ac  Girtum  civitaf  London  pred* 
|iropr*,  colore  legom  aive  ordination*  per  ipsos 
^  ftoto  ordinal*  et  stabilit*,  absq;  aliquo  alio 
^■n,  tiliilo,  aivc  authoritate  quiouscunq;  ac 
IB  prasecntion*  ct  execution*  bqjusniodi  ille- 
'fpfXm  el  iniusttt  potestat*  et  authoritat*  per 
4^ooasie  usurpst*,  lidem  Major  et  Communitaa, 
«c  Ctres  dvitat*  London  pred*,  die  Jovisde- 
«inko  Optimo  die  8eptembris,  Anno  Ri^i 
4if$t*  Dom*  R^is  nunc  vicesimo  sexto,  in  coram 
Oonmnni  GoncHio  adtunc  lent*  in  Gamera 
4MldhaM  civit*  London  pred*  (viz.)  in  Puoefa* 
4Sbttcti  Micbaelis  Bassisbaw  London  insimul 
t*  fuer*,  condider«  et  publicaver*  qoan- 

Legcm,  per  ipaos  de  focto  tnactital*,  pro 

iono  sepandinm  denar*  snmmar*,  de  om- 
«ibuB  aobdit*  ac  LMs  Dom*  Regis  nunc,  tun 
libaria  ^uam  mu  hberis  hominibus  Givil*  prnd* 

'    mi  poUitta  Memrta  iafta 


Givilat«  pned*,  tcnl*  accedes*  com  vietad*  d 
provisioniboB  suis  ibidem  veade&d*  (vii.)  k 
qualibet  persona   pro  qwilibet  onoe  tufm 
( AngI*  Hont'load)  provision*  in  atiqood  pakltt 
Mercal*  intra  Givit*  pned*  ipsum  importai*  fti- 
dem  TendendS  dnonim  denar*  })er  diem,  ct  pn 
qnalfbet  canistra  (Aug*  Doner)  provinoa*  ii 
akqood  Mercal*  prmd'  ibidem  vcodead*  ia* 
portal*  nntua  denar*  per  diem,  et  pro  ^aattd 
oarectata  provision*  tract*  c«m  non  plar*  fnm 
tribos  equis  in  aliquod  Merest*  pivd*  Mm 
vendeod*  impoital*,  qnalnor  denar*  perdimi,  d 
pro  qvalibal  carectata  provision*  trad*  cm 
qaatuor  eqais  vel  plur*  in  aliquod  McrcU^ 
pr«d*  ibidem  vendend*  importat*,  sa  dcM* 
per  diem,  ac  diverMrum  al*  denar*  iub*  jk 
qnibusiibet  personis,  qoB  aliqua  vietuiba  sre 
provision*  ad  Mercal*  infira  civil*  London  \ini\ 
sen  eorum  aliqua  vd  aliquod  importarentibidaii 
vendend*,  ac  per  eandem  legem  sic  per  w 
iUcgalit*  lad*  iidem  Major  et  Gommunit*  k 
Gives  dvit*  London  pra>d'  defado  ordinivef*, 
quod  Medem  separal*  denar*  sumrac  sd^ 
fbrent  ad  propr*  opus  et  usum  praelat*  Majarii 
et  Gommunitat*,  ac  Givinm  dviv  Londoo  prad^t 
ao  quod  si  aliquis  in  Merest*  pratd^  enstea'  en 
victual*  sive  firovisionibus  suis  ibidem  veadeod* 
recusaret,  sivedifferret  solvere  rei^pectivasnta 
pned*,  tunc  talis  reeusans  sive  ditfereoi  sflNl^ 
Ibnita  loco  suo  Mercat*  prfed*«    fifalteiiii 
idem  Attorn*  diet*  Dom*  Regis  nime  Gcood* 
pro  eodem  Dom*  Rqpe^  nunc  die*,  quod  yak 
M^r  et  Gommunitas,  ac  Gives  dvit'  L«Mbi 
praid^  sub  solo  colore  et  prsetextu  legis  praf, 
sic  per  ipsos  pro  eorum  private  lucro  el  eon* 
BMdo  illegalit*  ftct*,et  absq;.  aliquo  alio  jore, 
titoto,  aive  authoatale  quibuscunq;  divcntf 
iufluntea  denar*  Hummaa,  in  loto  so.  altiogcB* 
atfquinq;  nolle  Itbras  per  annum,  per  qnttoB 
septem  annorum  post  pned*  dedmooi  Kfk* 
mum  diem  Septonbris,  Anoo  vioesiaio  ledt 
supndicto  pvox*  seqnen*,  et  amplitis,  apud  Us- 
don    pr»d*  in  PwDoeb*    V^"  onnibsi 

Dom*  Regis  ligeis  et  subditis  ad  pab&ca  Mir* 
cata  per  totumspatium  pned*  idiVa  Givit*  ||nd^ 
tent*,  cum  victualibus  et  provisionibus  ikidA 
vendend*  acoedentibus,  exegerunt,  levavcr*,  ^ 
exigi  et  levari  fecerant,  et  denarios  iHoi  ad 
eomm  proprios  usus  convertenuit  ctdie|MM^ 
runt,*  in  suaversionem  boad  re^minis  ct  gabeh 
.  nationis  Givitatis  preed*,  el  m  magaam  opfNS- 
sionem  et  depauperation*  subditor'dae*  Deae*!*' 
gis  nunc  ad  Mercat*  praedid*  cum  vkluiSfcmd 
provinon*  suis  acoeden'  d  venien*,  ad  gisvt 
dampn*  d  nocument'  ennhun  Ligesron  d 
Subdit*  did^Dom*  Regis,  inaugnMalae*sn(» 
rum  omnium  vidual*  d  provision*  in  Mmtt 
pmd*  vendit*,  ac  in  did*  Dom*  Regis  nose* 
CvtoMt  sues  Regis  exfaseredatiott^  manifceta^ 
ac  oontia  fidudiim  in  eorporeconMMal*elpdh 
tieo'per  Dom*  Regem  aC  Li^gea  biyns  Be^ 
Angl*  repodt*.  £t  ullerius  idem  Atlani*  di* 
Dom*  Regis  nunc  General^  pvo  eadsm  IW 
Rege  nunc  die*,  quod  ubi  S^saia-FteiiMKBtt 
Dom*  Regis  nunc  per  IVseogalam*  teiit*fiv 
apud  Wcstm*  in  Gom*  Middlesex  anpsr  vir 
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Dmn^  Beg^u  mioe  tricesbno  secundo,  ac  ibidem 
eontimiat*  usq;  decimtmi  diem  Jan'  fiuic  prox* 
«eqoeii%  ac  super  eodem  decimo  dieJanuarii, 
anno  Begtii  diet*-  Dmn'  Regis  nunc  tricesimo 
•ecimdo  snpradiet'  apnd  Westminst*  pried'  idem 
Fu>l]amentiun  proro^t*  fiut  per  aict*  Dom' 
RegHn  nunc  usq;  vicesimum  diem  tunc  in- 
stantis  Jenaar*,  pned'  Major  et  Coromiinitas, 
ac  Cires  civitat*  London  prced'  postea  scil*  die 
JoTis  decimo  tertio  die  Januar'  anno  Regni  diet' 
Dom'*  Regis  nnne  tricesimo  secundo  supradictS 
in  eorum  Commani  Concilio  tent*  in  Camera 
GuildbaH  Civit'  preniH  viz.  in  Paroch'  Sancti 
Michaelia  Bassishaw  London  pned^  asscmMat*, 
illicite,  malitioae,  advisate,  et  sedttiose,  et  absq; 
a)i<pia  legali  authoritate  in  se  as.sumpscr<  ad 
censend*  et  judicand'  diet'  Dom*  Regem  nunc, 
et  Prorogation'  ParKamenti  ner  did*  Dom» 
Regem  nunc  sic  fact*.  Ac  aatunc  et  ibidem 
iidem  Major  et  Communitas  ac  Cives  ciyitaf 
London,  sic  in  eodem  Comranni  Concilio  as- 
aemblat*,  Tota  et  suffi-aflria  sua  deder*  et  ordi- 
Barer*,  quod  qusedam  Petitio  sub  nomine  Ma< 
joris,  Aldermannorum  et  Commun*  civit*  Ldn- 
don  in  Communi  Concil*  assemblat*,  dicto 
Bom*  Regi  nunc  exhibit*  foret,  in  qua  quidem 
Petitione  content*  ftiit,  quod  per  preed*  proro- 
gation' Parliamenti  pned*  prosecntio  Justic* 
pubUcQB  bujus  Regni  ac  pneparatio  (Angi*  the 
nuikingprovmon^  necessar*  pro  pneservation* 
dBcti  uim^  Regis  nunc,  ac  ejus  subditorum 
j^rotestantiura  recepissent  obstruction*  (Angf* 
mterrupiion)  et  iidem  Major  et  Communitas 
ac  Cives  cirttat*  London,  preed*,  in  Communi 
Concilio  jjwed*,  sicut  pnefertur,  assemblat*,  il- 
Jicite,  malitiose,  ad?isate,  et  seditiose,  et  ea  in- 
tentione,  quod  eadem  Petitio  publicat*  et  dis- 
persa  foret  inter  subditos  diet*  Dom*  Regis 
nunc  fldeles  ad  ipsos  in  opii^ion'  inducend*,  quod 
idem  Dom*  Rex  nunc  per  proro&fatton*  Parlia- 
ment! pned*  pubiicam  Justic*  Regni  obstruxis- 
set,  et  ad  eosdem.  Subditos  diet*  Dom*  Regis 
indtand*  in  odium  personie  diet*  Dom*  Regis, 
et  gobemation*  in  hoc  regno  stabilit*,  et  ad 
pertnrband*  pacem  et  tranquillitat*  in  hoc 
Regno  An^l*  adtunc  et  ibidem  owlinarer*,  quod 
eadem  Petitio  sic  continent  seditiosam  et  scan- 
dalosam  materiam  pned*  impress*  fbret,  ac 
Dostea  Bcil*  die  et  anno  ult*  supradict*,  apud 
London  prasd*  in  Paroch*  prtpd*  eandem  Pe- 
tition* ea  intentione,  quod  eadem  pnblicat*  et 
diapers*  foret  inter  subdit*  diet*  Dom<  Regis 
nunc  ad  affectiones  suas  a  diet*  Dom*  Rege 
nunc  et  gubemation*  sua  alienand*  et  divertend*, 
malitiose,  ad\isate,  et  seditiose,  irapresser*  et 
imprimi  et  publican  fecer*  et  causarer*,  in 
contempt*  et  scandahira  diet*  Dom*  Reflfis  nunc 
mc  gubernation*  sua?  hujns  Regni  Angl*,  ac  in 
promotion*  et  excitation*  scditionis,  et  pertur- 
nadon*  pacis  ct  tranquillitat'  infra  hoo»Regnum 
Angl*,  et  in  p^rnitiosum  aliorum  Dom*  Regis 
nunc  Subdit*  et  Lii^orura  exempium,  per  quod 
Idem  Major  rt  Communita<}  ac  Cires  civit* 
London  pned*  lil>ertat*,  pririleg*,  et  franchis*, 
pned*  fore  de  seipsis  corpus  rorporat*  et  poU- 
ticum,  per  nomen  Majoris  et  Comruunitat'  ac 
^'  '     iCintat*LoBdoafonsfecer^pra^d*(Amto 


Major  et  CommuoitBsae  Cires  ciritat*  Lendo* 
pned*  postea,  scil*  per  tempos  superiiis  in  in* 
mnmatione  pned*  specificat*,  Kbertat*,  pririleg* 
et  franchis*  ill*  super  diet*  Dom*  Regem  nuno 
usurparef*  et  adhuc  usurpant,  pront  per  m« 
formation*  pned*  superius  versus  eos  suppo- 
nitur.  Et  hoc  idem  Attorn*  diet*  Dom*  Regiy 
nunc  General*  pro  eodem  Dom*  Rege  nnne 
parat'  est  verifieare,  unde  petit  judicium,  et 
quod  pr»d*  Major  et  Communitas  ac  Civea 
civitat*  London  de  preemiss*  pfted*  convin* 
cantur,  ac  de  libertat*,  privily  et  franchis*  ill* 
abjudieentnr  et  excludantur,  &c.  Et  qootf 
plaeitum  pnefiit*  Majoris  et  Commonitat*  ac 
Civium  civitat*  London  pned*,  quoad  Kbertit*, 
privileg*  et  franchis*  prted*  per  ipsos  superimi 
clamat*  (viz.)  ipsos  habere  Vicecom*  Civit*  et 
Cdbtt*  civit*  London,  et  Vicecom*  Com*  Midd% 
et  nominare  et  eligere  ex  seipsis  diias  personafl 
fore  Vicecom*  Civit*  preed*,  et  Com*  ejusdem 
Civil*,  et  Vicecom*  Com*  Midd*,  ac  illos  sio 
nominat*  et  elect*  prsficere  et  constituere  Vic* 
Civit*  pned*  et  Com*  ejusdem  Cirit*,  et  Vic' 
Com*  Midd*  ac  nt  Vicecom*  Civitat*  prtrd*  et 
Com*  ^usdem  Civitat*  ad  execution*  et  retom* 
omnium  brevium,  billarum  et  pmcept*  Dom* 
Regis  prQ  Administration*  et  Execution*  Justi- 
ei«  infra  Civit*  pned*  et  Com*  dusdem  Civit* 
exequend*  et  fiuiend*  quse  ad  Officium  Vic* 
iaeiend*  pertinent,  ac  ad  fociend*  et  exequend* 
omnia  et  simrola  alia  infra  civH*  preed*  et  Com* 
ejusdem  Civit*,  quie  ad  Officium  Vicecom*  fa- 
aend*  pertinent,  ac  Vicecom*  Com*  Middlesex 
pro  eoa*  Com*deservitnr*,  ac  onmia  brevia,  bU- 
las,  et  pnecept*  Dom*  Regis  infra  Com*  Mid- 
dlesex preed*  pro  Administrationeet  Executiona 
Justicise  ibidem  exequend'  et  return*  inde  fac*^ 
quse  ad  ofiicium  Vic*  faciend*  pertinent,  supe- 
nus  placitat* :  Necnon  quoad  plaeitum  pnefiit* 
Majoris  et  Communitat*  ac  Civium  civitat* 
London  pned*  quoad  libertat*,  privileg*  franchis* 
per  ipsos  superius  clamat*  (viz.)  Major  diet* 
Civitat*  et  hujusmodi  Alderman*  ejusdem  Ci- 
vitat*, qui  Omeinm  Mtyorat*  Civit*  illius  susti^ 
nner*,  ac  inde  fuer*  dimiasi,  ac  tres  Alderman* 
sen*  Civit*  preed*,  qui  diutius  in  officio  Alder- 
man* Civit*  preed*  steter* ;  et  onus  et  officium 
Majorat*  Civit*  prod*  non  sustinuer*,  fore; 
justiciar*  Dom*  Kegu;  ad  pacem  infra  Civit* 
preed'  conservandam,  ac  ad  Session*  pacts  el 
pladta  Coronee,  (scilicet^  talia  placita  Coronie, 
qual*  Justiciar*  Dom*  Regis  ad  pacem  conser- 
vand'  assi^*  legitime  tenere  possent,  infra 
eandem  Civitat*  tenend*,  ac  ad  omnia  Felon* 
Riot*,  Rout*  et  Conventicul*  illicit*  infra  Ci- 
vitat* pr»d*  inquirend*,  audiend*,  et  termlnaod^ 
superius  placitat*,  idem  Attorn*  Dom*  Regis 
nunc  General*,  qui  pro  eodem  Dom*  R^e  m 
hac  parte  sequitur,  pet*  licenc*  inde  interlo- 
qupnd*  coram  Dom*  Rege  usq;  a  die'Sdnctt 
Miehaelis  in  tres  septimanas  ubicunq;  &c.  £t 
ei  concreditur,  &c.  idem  dies  dat*  est  preefat* 
Major*  et  Communitat*  Clvibus  civit*  London 
pned*,  Src. 

Et  pned*  Major  et  Conunnnitas,  ac  Civet 
civitat*  London,  quoad  preed*  placit*  preed*  At-' 
torn*  dictiD<na*  Regis  nunc  generaJis,  in  aasTi^* 
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quenS  viddioet,  ipios  Slajorem  et  Caimniiiiitat', 
mc  Gives  ci?iltt'  London,  fore  de  ■etpsit  anuin 
corpiis  corporat*  et  poKtdcnm  in  re,  facto,  et 
Domiuey  per  oomea  Mfjoris  et  Coinmunitat* 
^e  Givium  civitat'  London,  ac  per  idem  nomen 
placitare  et  implacitari,  responoere  ac  respon- 
Qeri,perip908  superius  clamatS  goperius  repli- 
cando  placitat'  protestando,  quod  placit'  illad, 
ac  materia  in  eodem  contents  minus  sufficien' 
in  We  exifltunt  ad  ipsos  Alitor'  et  oommunitatS 
«c  Gives  civitat'  London,  de  libertat*,  orivileff*, 
et  franchis'  iOis  abjiudicand*  sive  exciudenn* ; 
prolBstaodo  etiam,  quod  ntillos  actus  vel  &ctum, 
neque  aliqua  ordinatio  [AngP  By-Law)  per 
Commune  Concilium,  veL  per  Miyorem,  Alder- 
niamios,  et  Commune  Concilium  ctvitat'  pned* 
Gonfeot*  est  actus  yd  factum  corporis  oorporaf 
ct  politic!  Dned' ;  protestandoq;  etiam,  quod 
ij^  prsed*  Miyor*  et  Gommunitas,  ac  Clres  ci- 
Titat*  London,  contra  fidudam  in  ds  reposit*, 
Bunquam  assumpeer*  super  sc  aliquam  ilbdtam 
Tel  injustam  protestatem,  ad  denar*  de  subditis 
et  ligeis  Donuni  Regis  levand*  ad  pri?at'  lucrum 
et  oommodum  ipsor*  Midoris  et  Conununitat', 
ac  Civium  dvitat*  London,  colore  legura  sire 
ordinationum  per  ipiosfact*  sire  ordinat*,  prout 
preed*  Attorn*  dicti  Dom'  Re^is  nunc  gcnmlis, 
pro  eodem  Dom*  Rege  supennssuppon* ;  pro* 
lestandoque  ulterius,  f  iiod  iidem  Mq^r  et  Com- 
JVianitas,  ac  Cires  dntat*  London  non  levaver* 
■eu  ezeger*  tantas  denar*  summas  p^  annum,  de 
personis  ad  publica  raercata  infra  dvitat*  |)rsd* 
lent',  cum  victuaiibus  et  profisionibus  Ibidem 
fendenS  acceden*,  q[uant*  dictus  Attorn'  gene- 
ts pro  eodem  Dommo  B^e  superius  all^vit 
Pro  pladto  tamen,  quoad  confection*  et  publi* 
^tion*  legis  pro  levatione  dcnarior*  de  personis 
ad  publics  mercata  infi*a  d?itat*  prscH  tent*, 
ijumrietualibus  et  proTisionibusibioem  venden* 
qoceden*,  ac  exactionem  et  leration'  Uuiusmodi 
denar<  superius  ^tA  supposit*,  iidem  Major  et 
Communitas,  ac  Ci?es  ciritat*  Ldhdon  dicunt, 
quod  Giritas  London  pned*  est,  a  tempore  cuius 
contrar*  memoria  hominum  nou  existit,  fuit 
■umnaa  et  capitalis  dvitas  et  tnetropolis,  ac 
principalis  portus  hqjus  re^i  Angl*,  et  in  civi- 
DOS  et  inhabttantibus  maxime  populosa,  et  in 
tfoQcursu  bominum  tarn  li^^eor*  Dom*  Regis, 
qaam  extraneor<  copiosissima,  emporiumque 
totiufl  Europ»  cdeberrimum ;  quodq*  haben- 
tur  et  tenpntur,  et  a  tempore  cq^us  contrar* 
memoria  bominum  non  existit,  babebantur 
it  tenebantur  puhlica  roercata  infra  d\itat* 
pnkl*  pro  victualibus  et  proyisionibus  abinde 
qddttct*  ibidem  renden* ;  quodque  ipsi  pned* 
jfiyor  et  Gommunitas,  ac  Ciye^  ci\itat*  London 
pradS  decimo  septimo  die  Septembria,  anno 
fio0i|mo  sexto  supradicto  in  replicatione  praed* 
ipentioiiat*,  necuon  continue  postps,  et  a  tem- 
pore cqjus  contrar*  memoria  hominum  noo 
ttdstity  seixit*  fuer*,  et  adhucsdzit*  existunt,  de 
ct  in  poblicis  mercatis  prcd*  in  Dom*  suo,  ut  de 
fcedo,  ac  per  totum  idem  teiupus  sumptibus 
tois  propnis  provider*,  ac  providere  consnever* 
4t  dcmienint,  fbra  mercatorb,  sire  loca  ubi  hu- 
jM^I&9di  nercata  tent*  fuer*«    quotiescuoque 
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modationes  pro  personis  ad  eodem 
venien*  oum  TictnaUbus  et  provisionibiis  ibidem 
vendend*,  pro  mdiori  et  magis  coavenieD*  vea- 
ditione  et  expositioneeorundem,  dsuperrisores, 
et  alios  officiarios  mercalorum  iUorum,  pro  pr»- 
servatione  boni  ordinis  in  eisdem  mercatis,  et 
mdiori  regufetione  eonmdem,  et  magni  cob* 
cuTBUS  populi  adinde  confluen*,  ac  emonda- 
▼erunt,  et  emundare  consuerenint  et  debuerant, 
fora  mercatoria  praedicta,  et  pro  sustentatiooe 
dictonim  snmptuum  suorum  per  totum  tempus 
pracdictum  habuer*  et  perceper*,  ac  habere  ct 
perdpere  consuever*,  diTersas  radooabiles  tol- 
net*,  ratas,  siire  denariorum  sunomas  d%  quibos- 
cunque  personis  ad  mercata  pred*,  sicut  prz- 
fertur,  venies|*,  pro  stallis,  stationibus,etaliis 
accommodationibus  per  eas  pro  venditione,  ex- 
positione  bujusmodi  victualium  et  pm^isionum 
m  mercatiB  illis  habet*.  Et  iidem  Miyor  ct 
Gommunitas,  ac  ci%'C8  civitat*  London  oiterios 
dicunt,  quod  cives  et  liberi  homines  dvitatis 
prcd*,  pnadicto  decimo  septimo  die  Septembrif, 
anno  vioesimo  sexto  supradicto,  etsemper  fner*, 
et  adhuc  existunt  vaide  numerosi,  viddioet, 
quinquaginta  mille  homines,  etplur* ;  quodque 
infra  dictanr  dvitat*  London,  TideUoet,  apud 
prsd*  Parocniam  sanct*  Michadi8Bassiahair,a 
tempore  cqjus  contrat*  memoria  hominiuD  non 
exisdt,  habebatur  et  fuit  Commune  Coodlion 
^usdem'  civitatis,  de  tempore  in  tempus,  ^Mrties 
necesse  fuit,  in  eadem  dvitate  assemblat^t  ^QO- 
ststens  de  Majore  et  Alderman*  dictc  ci%'itatis 
pro  tempore  existen*,  ac  de  quibusdam  Civibus 
existen*,  liberis  homiiiibus  civitatis  illius,  mm, 
exoeden*  numerum  ducentar*  et  quinquagintar* 
personarum,  e  civibus  et  liberis  homioibus  ciri- 
tat*  prcd*  annuatim  elect*,  fore  de  Commnni 
Condlio  illo,  qui  quidem  Gives  sic  elect*  in  ha* 
jusmodi  Communi  Concilio  vocantur  Commm- 
niarii  (Augl*  Commons)  dvitat*  London.  Quod- 
que infra  ciFilal*  prsds  videlicet,  apud  praBd* 
parochiam  sancti  Micbaelis  Bossishaw^  babetnr 
et  existit,  eta  tempore  ,ci\ius  contrar*  memoria 
bominum  non  existit,  haoebatur  et  ^f  talis 
consuetudo  i^itat*  et  approbat*,  viddicet,  quod 
Major  Alderman*  diet*  clvit',  ae  hujosmodi 
Cives  sic  elect*  fore  de  Com*  Cone*  qyuadcm 
d?itatis  pro  tempore  existen*,  in  Commum 
Concilio  suo  infi*a  dvitat*  ill*  aasemblats  a  tolo 
tempore  supradicto,  secundum  ooaBuetadinem 
civitat*  prsedS  fecer*  et  constituer*,  ac  fscerc 
etconstituere,  consuever*  et  possuut,  acpotuer*, 
leges  et  ordinationes  pro  mdiori  regufotioDeet 
gubematione  publicor*  mercator*  infra  dvital* 
pnrd*,  ac  proappunctuationcconvenies^hKoc* 
et  tempor*,  quando  ct  ubi  infra  e&nd«m 
civitat*  mercata  ilia  tpnt*^  fueriot,  ec  pro 
assessione,  et  in  certitudin*  redut:tiaoc  ratiooa- 
bilium  tolnet*,  ratar*,  sivedeoar*  sunmianmi 
sol  veud*  per  personas  ad  eadem  mercata  veuieoS 
pro  stallis,  stationibus,  et  aliis  accommcdationi* 
bus  per  eas  pro  yei)ditione,expositioiie  viduilium 
et  provisionum  in  merca^-  illis  habit^,  quioticset 
quando  ets  videbitiir  expediri ;  dum  im/ean  leges 
etonlinationes  hujusmodiDom*  Bcgi  ei  iiopulo 
suo  sint  bons  fidd,atratioDi  eonsoiw,  colqi^iift 
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<!t  Statute  hajuv  regni  Ang^l*  minime  contrar^. 
Qttodque   in  3Ia^na  Cliarta    de   libertatibus 
•  Angle,  in  paiiiamento  Dom*  Henrici  quondam 
lieg\s  AngV  tertii,  apud  Westm*  in  Com*  Mid- 
dlf.sex,  anno  regni  sui  nono  tent*,  edit'  et  pro- 
vis*,  continetur,  quod  ciritas  London  habeat 
crnnes  iibertates  suas  autiquas,  et  consit^udi- 
ties  suas^  et  iidem  Major  et  communitas,  ae 
Cires    civttat*  London  ulterius   dicunt,  quod 
Dom*  Edwardus  quondam  Rex  Angl'  tertius, 
in  parliamento  $uo  apud  Westm*  in  com'  MiddS 
anno  regni  sui  primo  tent^,  per  quandam  char- 
tam   suam  de    assensu  prselator*,   Comitum, 
Baronnm,  ac  totius  Communitatis  regni  sui,  in 
eodem  parliamento  suo  apud  Westm*  pned* 
convocat*  existen',  ac  aiithoritate  ejusdem  nar- 
liamenti,  confirmavit  tunc  Civibus  ci^itat*  Lon- 
don   prowl*    libertatea)   subsequen*  (ijter  alia) 
habend*  sibi  et  successoribus  suis  in  perpet* 
imprimis  recitando,  quod  ciun  in  Magna  Charta 
de  libertatibus  Angl'  contineatur,  quod  ci?itas 
London  habeat  omnes  Iibertates  suas  antiquas, 
et  consuetudines  suas,  et  quod  iidem  Gives 
tempore  confectionis  dictae  charfce,  ac  terapo- 
ribus  sancti  Eduardi  Regis  et  Confessoris,  et 
Will*  Conquestoris,  et  al'  progenitor*  dicti  Regis 
Edwardi  tertii,  dirersas  iibertates,  consuetudi- 
lies,    tam    per    chartas    ipsor*    progenitorum 
siiorum,  quam  sine  cbartis  ex  antiqua  consue- 
tiidine  babuissent,  yoluit  et  concessit  idem  Rex 
Edwardus  tertiuH  pro  se,  et  hccredibus  suis  per 
chartam  ill*,  autnoritate    pned*,  quod  iidem 
Cives  habereht  Iibertates  suas  secundum  for- 
mam  Maguce   Chartie  supradict*,  prout  per 
eandem    chartam    gereh*  dat*  apud  Westm* 
prffid*  sexto  die  Mart'u,  anno  Regni  dicti  Regis 
Edwardi  tertii  primo  supradlcto,  sub  roagno 
sig-iilo  suo  Angl*  sigillat*,  hie  in  cur*  prolat* 
(inter  alia)  plenius  apparet.    Et  iidem  Major 
et  Communitas,  ac  Cives  civitat*  London  ulte- 
rius dieunt,  quod  ad  instant*  et  requisitionem 
Communitatis  regni  Angl*  in  parliamento  Dom* 
Kichardi  nuper  Regis  Anffl*  secundi  post  Con- 
quest*, apud  Westm*  pned*  anno  regni  sui  sep- 
timo  tent*,  asseroblat*  pro  majori  quiete  et  pace 
inter  ligeos  ejiisdem  nuper  Regis  fovencf*,  et 

Ero  bono  publico,  omnes  consnetudines,  liber  - 
ites,  pritileg*,  et  franchis*  civitat*  proed*  tunc 
Civibus  civitat*  pncd*  et  eorum  suocessoribus, 
authoritate  ejusdem  parliamenti  ratificat*  et 
confirmat*  fuer*.  Quodque  prcedictus  Domi  • 
nus  Rex  nunc,  per  titeras  suas  patentes  sub 
magno  sigillo  suo  Anyl*  sigillat*,  geren*  dat^ 
apud  Westm*  pned*  vicesimd  quarto  die  Junii, 
anno  regni  sui  decimoqninto,  quas  iidem  Major 
et  Communitas,  ac  Cives  civitat*  London  hie  in 
cur*  proferunt  pro  ipso  Rege,  hiered*  et  suc- 
cessoribus  suis,  ratihcavit  et  confiirmavit  Ma- 
jori et  Commmiitati,  ac  Civibus  civitat*  Lon- 
don, et  successoribus  suis,  omnia  et  singrula 
jurisdictiones,  authoritat*,  pririleg*,  iibertates, 
franchis*,  quietantias,  immunitates,  et  con- 
suetudines  ^naocunque  qua  pnefat*  Miyor 
et  Communitas,  ac  Cires  dvitat*  London, 
rel  praedeceSseres  sui,  per  nomen  Majoris 
«t  D>mmumtaV,  ac  Civinm  civitat*  London, 
SCO  per  Domca  Bli^orii,  Atdermaii*,  Cintun  et 
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Communitat*  London,  sen  per  nomcn  Majoris 
etCiviiun  civitat*  London,  sen  per  nomeii  31a- 
jor*  et  Conimunitat*  civitat*  Loudon,  seu  per 
nomen  civium  civitat*  London,  seu  per  nomen 
Baron*  London,  seu  per  nomcn  Barou*  Civitat* 
London,  seu  per  aliquod  aliiul  nomen  quodcuu- 
que  ratione  vel  vigore  literar*  patents  chartar', 
sen  confirmation*  in  eisdcm  liti^riii  pateniibu» 
dicti  Dom*   Regis   nunc    praemeutiouat*,  vel 
alicujus  seu  aliquor*  usus  vel  usuuin,  pra^crip- 
tionis  vel  praescriptionum,  seu  alio  ki^ali  modo 
quocunque,  aliquo  tempore,  vel  aliqulbus  tem- 
poribus  ante  tunc  hubuissent,  seu  rationabiUt^ 
usi  fuissent,  aut  exercuisseiit,  haben*,  tenend'^ 
gaudend*,  et  cxercend*  omnia  singula  pracmiss' 
mad'  eisdem  JVt'ijori  et  Commuiiitati,  ac  Civi- 
bus civitat*   Loudon  pned*,  et  sucoessoribus 
suis  in  pei-})etiium,  adeo    plene,  et  integre, 
ac'in  tam  ani])lis  modo  et  forma,  prout  ia 
iisdcm  literis  putentibus  supcrius  mentionantur 
fore  data  sive  conr;essa,  aut  aliter  usu,  pra- 
script*,  vel  alio  lcc;iili  modo,  sen  jure  quocun- 
que ante  tunc  rcsj)ective  habit*,  obtent*,  sive 
gavisa  fuissent,  ac  si  sefaratim,  cingulatim,  et 
nomiiiatim    in  et   per  dictas  literas  patentes 
ipsius  Dom*  Regis  nunc  express*,  nominat*^ 
declarat*,  concess*,  et  manife^ita  essent  ct  fu- 
isscnt,  prout  per  easdem  literas  patentes  (inter 
alia)  plenius  apparet.     Et  iidem  ]\I  a  jor  et  Com- 
munitas,   ac  Cives  civitat*    London    ulterius 
dicunt  quod  post  magnam  illam  conflagration* 
maxims  partis  civitat*  London  praed*,  quae  fuit 
in  mense  Septembris,  anno  Dom*  millesimo 
sexcentesimo  sexagesim($  sexto,  ac  alteration* 
in  citit*  et  mercat*  praed*  perinde  occasionat*, 
diversa!  conlroversiae,  et  qmsstiones  ortae  fuer* 
infra  eandeni  civitat'  de  et  concerncn*  stabi- 
liiion*  pubKcorum  mercator'  infra  civit'  ill*,  et 
denar*,  summar*  per  li^^eos  Dom*  Regis  pro 
victualibus  et  provisionibus  in   mercatis  illis 
venditioni  exposit*  solubil*,  ac  sl^uperinde  prad* 
die  Jovis  decimo  septimo  die  Septembris,  anno 
regni  dicti  Dom*  Regis  nunc  vicesiino  sexto 
supradicto,  qUidem  Will*  Hooker  Miles,  tuno 
Major  civitat*  praid*  et  Alderman*  dicta;  civitat*, 
ac  Communiarii,  sive  Cives  de  Communi  Con- 
cilio  ejusdem  civitatls,  tunc  existen*  in  Com- 
muni Coocilio  suo  infra  eandem  civitat*  (scii^ 
in  praed*  camera  Guildhall  civitatis  illius,  situat* 
in  praed*  parochia  sancti  Michaelis'Bassishaw) 
ad  tunc  assemblat*  secundum  consuetudinem 
dicta  civitat*,  ac  authoritate  ejusdem  Com- 
munis Concilii,  fecer*  oonstituer*,  et  publicaver* 
quendam  actom,  sive  ordination*  pro  melior* 
regulatioiie  et  gobeniatione  publicomm  mer- 
cator* inlra  civhat*  pnsd*  tent*,  intitulat*,  *  Aqi 

*  Act  for  the  SettleiAent  and  well  ordering  of  the 

*  several  puUic  markets,  within  the  city  of 

*  London ;'  perqnem  qoidem  actum  siveornina- 
tion*  (inter  alia)  recitando,  quod  cum  pro  ac- 
commodation* punuli  mercat*  (Angl*  of  Market 
people}  cum  stallis,  asseribus,  tectur*  (Angl' 
Shelter)  et  aliis  hujusroodi  rebus  necessanis, 
pro  eor*  stationibus  in  aliqnibus  mercat*  infra 
civitat*  ill*,  ac  pro  emundand*,  pavicnd*,  e6cu-> 
ralid*,  et  mmida  cnstodiend*,  eadero,  ac  etiara 
psDsustinendo  (Angl*  defraying)  iaciden*  onera 
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quidem  ratas  sic  solri  ordinatS  et  n^ll*  alias* 
udem  Major  el  Coinmunitas,  ac  CiTes  ciyitaf 
London,  a  tempore  actus  sive  ordinationis  iUiits^ 
ut  pra:fertur,  fact*,  huousque  exeger*  ct  jkr- 
ceper*  .secimduin  formam  et  effectum  ejuaoem 
actus  ^ve  ordinationis ;  <|ui  quidem  actus  sire 
ordinatio  est  eadem  lex  per  ipsos  Majorcm  et 
Ctnntnunitat',  ac  Gives  civitat*  London  supe- 


reparationis  et  manutentionis  dictorum  merca« 
tor*,  et  similiter  ad  gratificand*  et  munerand* 
curam  et  attendentiam  taliam  perso'narum, 
qual*  forent  occupat*  in  easdenA,  quaedam  ra- 
tionabiles  rats  pro  diet*  accommodationibus  et 
bneribus  semper  solut'  fuissent ;  et  ad  inten- 
tionem  quod  dict«  ratae  forentcerteet  publicc 
llicts  omnia  populo  mercatario  (Ang^l*  Market 


People)  per  quod  T»ersona,  quae   extunc  per     rius  de  facto  mactitat'  et  puWicat*,  supposit 

-      '   Concilii  occupat*     in  prasd*  placito  pned*  Attorn*  generabs  supe- 
-1 * — -    ,.jug  replicando  placitat*  spec* ;    absque  hoc 


ordinem    illius  cur*    Com 
ftrent,    tanquam     collectores   vel    receptores 
^rnndem  ratar*,  prcvenirentur  a  demandando^ 
exigendo,  seu  recipiendo  plus  quam  aHocat* 
fuit  per  actum  sive  ordination*  ill*,  ordinat*  et 
inactitat*  fuit  anthoritate  ejusdem  Com*  Con- 
cilii (inter  alia)  quod  omnes  et  quselibet  per- 
sona et«persons,  ad  aliquod  diet*  mercatoc' 
accedend*    ad    commoditates  suas    vendeiid* 
et  utterand*,    extuuc  solverent  tali    personae 
seu  personis,  quales  fuer*  vel  forent  de  tem- 
pore in  tempus  appunctuat*  ad  capiend*  et  re- 
cipiehd^  proncua  omnium,  vel  aliquor*  dictor* 
mercator*,  ad  usum  Majoris  et  Communitat*, 
ac   Civium  civitat*  London,  de  et  ab  omni 
populo  mercatorio  adinde  acceden*,  pro  stailis, 
stationibus,    et   aliis  accommodationibus  suis 
in    separal'    mercatis   praed*,    ut   prafertur, 
secundum  ratas   sequen*,    ibi   non    amplius; 
ridel*,  pro  qualibet  stalla  sive'statiun*  de  longi- 
f  udine  octo  pedum,  et  latitudine  quatuor  pedum, 
pro  venditione  camis  aut  piscis,  duos  solid'  et 
sex  denar*  per  septimanam  ;  pro  qualibet  stalla 
sive  statione  de  longitudinc  sex    pedum^  et 
latitudine  quatuor  pedum,  duos  solid*  j^er  sep- 
fiman* ;   pro  qualibet  stalla  sive  statione  de 
iongitudine  sex  vel  acto  pedum,  et  latitudine 

Juatubr  pedum,  pro  aliis  comiuoditatibus,  tres 
enar*  per  diem  ;  pro  quoUbet  oaere  equino 
provision*  non  super  stallas,  vel  sub  piiolica 
tectur*  (Angl*  Shelter)  duos  denar*  per  diem  ; 
^ro  qualibet  canistra  (Angl*  Dosser)  consimilis 
provision*,  un*  denar*  {ler  diem;   pro  qual* 
^rectat*  tract*  cum  non  pluL*  quam  tribus 
cquls,  quatuor  denar*  per  diem ;  et  pro  qualibet 
caractat*  tract*  cum  quat*  equis  vel  pUiribus, 
sex  denar*  per  diem.    Aculterius  ordinat*  .et 
inactitat*  fuit  dicta  authoritate,  quod  collectores 
aut  receptores  appunctuat,  vel'  appunctuand*, 
ut  prsfertur,  haberent  potestatem  super  obsti- 
Bata  denegatione  seu  dilatione  alicujus  populi 
mercatbrii,  ad  solvcnd*  i^pectivas  ratas  prasd* 
illos  ab  eorum  respectivis  stationibus  et  locis 
amoVere  et  dislocare.      Et  iidem  Major  et 
Communitas,  ac  Cives  civitat*  London  ulterius 
dicunt^  quod  esedem  ratcB  per  actum  sive  or- 
dinationem  ill*,  ut  prsfertur,  solvi   ordinat*, 
prssd*  tempore  c6nTectionis  ordinationis  illius,  et 
«xtuhc  hucu^cj^ue  fqerant  rationabiles,  et  adhuQ 
rationabiles  existunt  i  quodque  ratx  et  denari  - 
orum  summas  per  euudem  actum  sive  ordina<^ 
fionem  solvi  ordinat*,  sunt  omnes  ratse,  tolnet*, 
$t  denarior*  suramas  pro  victualibus  et  provi- 
sionibus  in  merest*  praed*  vendit*,  seu  vendi- 
tioui  exposit*  per  aliquas.personas  a  dicto  tem- 
pore coiifectionis  ejusdem  ordinationis  bucus- 
que,  ad  usum  Majoris  et  Communitat*,  ac  Ci- 
^um  civitat*  London  solubil*  et  soliit*,  quas 


quod  aliqua  lex,  actus  sive  ordinatio  pro  leva- 
tione  denar*  pracd*  de  personis  ad   meroata 
praed*  accedent*  cum  victualibus  et  provisioni- 
bus  ibi4«  vendend*,  inactitat'  fact*,  sive  pub- 
lical*  fuit  aliter,  vel  alio  modo,  ^uam  iidem 
Major  et  Communitas,  ac  Cives  civitatis  Lon- 
don super^us  allegaver*,  prout  idem  Attorn' 
generalis  pro  Dicto  Dom*  Kege  nunc  superius 
sup|)on*,  et  hoc  parat*  sunt  verificare.      Et 
quoad  resid*  praed*  pladti  pned*  Attomat*  ge- 
nei-alis  in  assign*  fonsfactur*,  ut  praefeitar,  sa- 
pcrlus  replicando  placitat*,  iidem  Major  et  Com- 
munitat*, ac  Cives  civitat*  London  dicunt,  ouod 
vicesimo  quarto  die  Aprilis,  anno  reenidict* 
Dom*  Regis  nunc  tricesimo,  et  per  divcrsos 
annos  tunc  ult*  elapses,  ac  post  eundem  vice* 
simtnn  quartumdiem  Aprilis,  infra  hoc  regnum 
Angl*,  et  alibi,  videlicet,  apud  London  pned*, 
in  pr«d*  parochi  sanct*  Michaelis  Ba.s.sishaw» 
proditoria  et  execrabilis  oonspiratio  et  conju- 
ratio  machiuat*  et  prosecot*  fuit  per  Papistas 
(Angb  Papists)  ad  interficiend*  et  murarand* 
Dom*  Regem  nunc,  et  ad  alterand*,  moiuandS 
et  subvertend*  antiquas  gubemation*  el  leges 
ejusdem  regni,  et  ad  supprimend*  veram  rcli- 
gionem  in  eodem  stabiut*,  et  ad  extirpandinil 
et  destraendum  proiessores  ejusdem  religioiiis ; 
qut^  quidem  conspiratio  et  oomuratio  maciunat* 
et  prosecut*  fuer*,  etdiversis  locis,  et  per  se* 
paral*  vias  et  media,  ac  per  magnum  numi^um 
personarum    separal*    qualitat*  et  gradnara, 
quae  agebanfc  et  se  occupaver*  in  eisdem,  ad 
exequend*  et  perimplend*  pnedicta  scelermta  et 
proditoria  macninationes  et  propodta  ;  qaodque 
postea,  scilicet,  vicesimo  septima  die  Septeoa- 
oris,  anno  tricesimo  supradicjto,  Edmundus- 
Bury   Godfrey,  Miles,  tunc  uous  Justiciar* 
Dom*  Regis  ad  pacem  iu  com*  Midd*  (x»nserv- 
andum  assignat*,  secundum  officii  et  iuiaracnti 
sui  debitum,  apud  parochiam  sancti  Martini  in 
campis,  In  eodem  comitat*  Midd*,  cepit  exami- 
nation* et  information*  de  praefat*  congmiratione 
et  conjuratione,  ac  information*  quod  magna 
ilia  conflagratio  maximae  partis  civitatis  Lonmm, 
quae  fuisset  in  mense  Septembris,  anno  IKm* 
millesimo  sexcentesimo  sexagesimo  sexto,  fact* 
fuit  per  Papistas ;  posteaqneper  advisameatum, 
assensum,  consilium,  instigationem,  et  procu- 
rationem aliquorum  dictorum  conspiiatomro, 
diversfle  personae  in  insidiis  jacuer*  etinsecut* 
fuerunt  praefat*  Edmund-3ury  GvodlVey  diver- 
sis  ^id)qs,  ea  intentione,  ad  ipsum  murdrani*, 
videlicet,  apud  parochiam  sand*  Bfarias   k 
Savoy,  in  dicto  cQiuitat*'Mldd* ;  quod  madem 
murdrum  postea,  scil*,  duodecimo  die  Odabris. 
anno  trioesimo  sqpradio^  ap«d  «swl>te  paitH 
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chiam,  per  eos  perpctrat*  et  effecturo  fuitac 
perpetrat*  et  eflfectum  fuit  ea  jntentione,  ad 
supprifnendum  examination*  et  informations 
quas  ipse,  nt  praefertur,  cepisset,et  ad  deterrend* 
et  intimidand'  magistrate  et  al*  ab  agendo  in 
iilteriori  detectione  consf  iratiouis  et  conjurati- 
onis  prsd* ;  pro  quo  qiiidem  murdro  quidam 
Robertiis  Green,  Girald  Clericus,  Henricns 
Bury,  Laurencius  Hill,  Dominic  Kellcy,  et 
FilibertuB  Vemat,  postea  (scilicet,  term  in  o 
sanct*  Hilarii,  aonis  regni  oict*  Dom*  Kegis 
nunc  tricesimo,  et  tricesimo  primo)  in  curia 
Dom'  Regis  coram  ipso  Rege  apud  WestmS 
in  dicto  com*  Midd*,  per  quandam  jurat*  pried* 
e^usdem  com*  Midd*,  debita  juris  forma  in- 
dictat*  fuerunt ;  ad  quod  quidem  indictamentum, 
postea  (scilicet,  eodem  termino)  prad*  Robertus 
Green,  Henricas  Bury,  et  Laurencius  Hill,  se- 
paratim  placitaver*,  quod  ipsi  non  fuer*  inde 
culpabiles,  et  de  eo  posuer*  se  supra  patriam ; 
^c  postea,  scilicet  eodem  termino  sanct*  Hilarii, 
in  eadem  cur*  apud  Westm*  prad*,  pro  diet' 
felonia  et  murdro  per  jurat*  patriae  praed*,  in 
debita  juris  forma  triati  fuerunt,  et  inde  legi- 
time convicti  et  attincti,  prout  per  record*  inde 
in  eadem  curia  Dom*  Rc^is  coram  ipso  Rege 
apud  Westm*  praed*  resiflen'  plenius  apnaret. 
Ciuodque  pro  altis  proditionibus  etproditoriis 
conspi ration ibus  et  conjurationibns  praed*  qui- 
dam £dwardu9  Coleman  et  Willielmus  Ireland, 
7'homas  Pickering  et  Johannes  Grove,  ac 
Thomas  White  alias  Whitebread,  Willielmus 
liarcourt  alias  Harrison,  Johannes  Fen  wick, 
Johannes  Gavan,  et  Anionhis  Turner,  ac 
Ricbardus  Langhorn,  Arm*,  existen*  Papistae, 
et  superstition*  Romanam  profitentcs  ante  prsd* 
decimnm  tertium  diem  Januarii,  anno  trice- 
simo secundo  supradicto,  debito  modo,  et  se- 
cundum legis  hujus  regni  Angl*  formam  triat*, 
convict*  et  attinct*  fuer*  (scil*,  praed*  Edwardus 
Coleman  termino  sanct*  Michaelis,  anno  regni 
Dom*  Regis  nunc  tricesimo,  in  cur*  Dom* 
l^egis  coram  Ipso  Rege  ;  eadem  cur*  apud 
Westm*  in  com*  Midd*  adtunc  et  adhuc  existen*) 
prout  per  recordum  et  processum  inde  in 
eadem  cur*  rcsiden*  plenius  apnaret ;  ac  pwed* 
Willielmus  Ifeland,  Thomas  Pickering,  et  Jo- 
ht)nnes  Grove,  ad  deliberation*  gaolse  Dom* 
Regis  de  Newgate,  tent*  pro  dicto  com*  Midd* 
apud  Justice  Hall  in  le  Old  Baily,  in  suburbiis 
diets  civitatis  London,  in  mense  Decembns, 
anno  tricesimo  6u]iradicto,  prout  per  recordum 
et  processum  inde  in  custod*  Castodis  Rotulo- 
rum  diet*  com*  Midd*  reman*  plenius  apparet ; 
AC  praed*  Thomas  White  alias  Whitebread,  Jo- 
hannes Fen  wick  ,  Willielmus  Harcourt  alias 
Harrison,  Johannes  Gavan,  et  Antonius  Tur- 
ner, ad  deliberationem  gaolee  Dom*  Re^s  de 
Newgate,  tent*  per  adjomament*  pro  com  Midd' 
])rxd*,  apud  preeii*  Justice  Hall  inle  Old  Batly, 
m  fruburhiis  civitatis  London,  die  Veneris  de- 
cimo  tertio  die  Junii,  anno  regni  diet*  Dom* 
Regis  nunc  tricesimo  primo,  prout  per  recor- 
dum et  processum  inde  in  custodia  diet*  Cus- 
todis  Rotul*  ejusdem  co^*  Midd*  remanen* 

SleniuS  apparet ;  et  proed*  Rich*  Langhom  ^A 
diber&tionem  gftoke  Dom*  R^  de  Newgate, 
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tent*  per  adjomament*  pro  diet*  civit*  London 
npud  Justice  Hall  in  le  Old  Baily,  in  parochia 
sanrt*  JSepulchri,  in  wr\rdn  de  FariinyJon  extra 
London,  die  SSahhati  decinio  quaiio  die  Juuii, 
anno  tricesimo  primo  snprndict*,  prout  per  re- 
cord* et  process*  inde  m  nistod'  Custo.lis  Rotul* 
dirt'  civitat*  London  remanen*  plenius  ajtparet : 
qr.cKlque  M'illielmus  romes  Powis,  Willielmus 
ri(.'ecomes  Staflord,  Ht^nricus  dom*  Arundel  de 
Wardor,  Willielnms  dom'  Petre,  et  Johanna 
diim*  Bellasis,  ti'icesimo  die  Norembris,  aono 
regni  diet*  Dom*  Regis  nunc  tricesimo  supr»- 
diet*,  npnd  Westm*  pi-ced*  in  prad-  com*  Midd* 
de  altis  proditionibus,  et  proditoriis  conspira^ 
tionibus  et  Conjurationabus  praed*  legitime  ac- 
cusati,  et  super  inde  prisonoe  Dom*  Regis,  scil*, 
Turn  London  coramiss*  fuer*,  ibidem  salvo 
custodiend*,  ac  in  custodia  sic  existen*  idem 
Williel*  comes  Powis,  Williel*  vicecomes  Staf- 
ford, Henricus  dom*  Arundel  de  Wardor,  Wil- 
lielmus dom*  Petre,  et  Johannes  dom*  Bellasis, 
ad  session*  parliamen*  diet*  Dom*  Regis  nunc, 
apud  Westm*  prsed*  de'cimo  quinto  die  Martii, 
anno  regni  sui  tricesimo  primo,  perproroga- 
tion*tent*  per  Communes  hujus  regni  Angl'  iq 
eod^  parliamento  assemblat*,  coram  Magnatib^ 
et  Procerib*  ejusdem  regni  in  parliamento  ilia 
convocat*  et  convent*,  de  eo  quod  per  mult^ 
annos  tunc  ult*  prteterit*  proditoria  et  execra- 
bilis  conspiratio  etconjuratio  infra  hoc  regnum 
Angl*,  et  alibi  machinat*  et  prosecut*  fuit  per 
Papistas,  afl  alterand*,  mutand',  et  subvertend* 
antiquas  gubemation*  et  leges  hujus  regni  et 
nationis,  et  ad  supprimend*  veram  rcligioneoa  ^ 
in  eisdem  stabilit*,  et  ad  extirpand'  et  destru- 
end*  proftssores  inde ;  quae  quidem  conspF- 
ratio  et  conjuratio  machinat*  et  prosecut*  fuis- 
set  in  diversis  locis,  et  per  separal*  vias  et 
media,  et  per  magnum  numerum  personal, 
separal*  qnalitatuin  et  graduum,  quee  agehani 
in  eisdem,  et  intendebant  per  inde  ad  exequeud^ 
et  consummand*  preed*  scelerat*  et  proditoria^ 
machinationes  et  proposita.  Quodque  die*  Wil- 
lielmus comes  Powis,  Willielmus  yicecomes 
Stafford,  Henricus  doto*  Arundel  de  War- 
dor,  Willielmus  dom*  Petre,  et  Johannef 
dom*  Bellasis,  simul  cum  Phil'.  Howard*  com* 
maniter  voc*  Cardinal  de  Norf.  Thoma 
White  alias  Whitebread,  com*  voc*  Provincial* 
Jesuitar*  in  Anglia,  Ric*  Strange  nuper  voc* 
Provincial*  Jesuitar*  in  Anglia, — Vincent,  com* 
voc*  Provincial*  DomincOr*  in  Anglia,  Jacobf 
Cooper  com*  voc*'  PrsBsident*  Ben«lictine,  Jo«r 
hanne  Warner  alias  Clare  Baronctto,  Williel^ 
Harcourt,  Johanne  Keins,    Nicho*    Bluodel. 

Pool,  Edwar*  Mice,  Thoma  Bedinfield 

alias  Benefield,  Basil*  I.^ang worth,  Carolo 
Peters,  Rich*  Peters,  Joan*  Convers,  Dom^ 
Georgio  Wakeman  (Anglice  Sir  George  Wake^ 

man)  Thoma  Fenwick,  Dominic  Kelley, r 

Fitzgerald, Evers,  Dom*  Thoma  Presto^ 

(Anglice  Sir  Thomas  Preston),  Willielrat* 
LoYel,  Jesuitis,  Dom*  Baltemore,  Johanne  Car- 
rel, Johanne  Townley,  Rich*  Langhom,  Wil- 
ITelm*  Fogarty,  Thomat  Penny,  Mattheo  Med-? 
bourne,  Edward*  Coleman,  Willielm*  Irelan(^ 
Jobtfime  Grore,  Thoma  Piclcering,  Johaaiif 
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Bmith,  et  dirersis  aliis  Jesuitis,  saoerdotibS 
fratrib*  (Angi'  Friers)  et  aliis  peraoDiSy  nt  fiilsi 
prodjtores  &om*  Regi  nunc,  e^  hui<^  Regno 
infra  Tenipus  ult^  jprsd*  proditorie  oonsuluis- 
•ent,  macQinat<  fuisseot  et  egissent,  adetfiro 
cxmriimmatione  diet'  improbar*  pernitiosar'  et 
proditoriar*  machination%  et  ea  de  causa  ne- 
qoissime  et  proditorie  a^eassent,  conspirassent, 
et  detenninassent  imprisoDarc,  depooere,  et 
murdrare  sacram  Maiestatem  Dom^  R^s 
nunc,  et  ipsum  de  regafi  statu,  corona,  et  dig- 
nit&te  suis  deprivare,  et  per  maJiciosam  et  ad- 
Tisat*  Locutipneoi,  Seriptionem,  et  alii'  de- 
clarassenttal' sua  proposlta  et  iutentiones,  ac 

.  etiam  hoc  Regoum  et  Nationcm  Papae  et  ty- 
rannicsD  suee  Gubemationi  suhjicere,  et  status 
et  lisereditates,  ProtestfLut^  subdit'  Dom'  Regis 
seizire'  et  int'  sese  partiri,  ac  erioere  et  resdteure 
Abbatias,  Mono^teria,  et  al'  Co^ivent'  et  Socie- 
tales,  qujc  dudum  per  Le^es  h.ijus  Reg^ui  pro 
superstitioae  et  idoLatria  suis  suppress'  fuissent, 
et  eis  tradere  et  restituere  terras  et  possessionis 
in  Dom'  Reg^e  nunc  et  subdilis  suis  per  Lqg^es 
etStatutabujus  Regni  vestit',  ac  etiam  nova 
Monasteria  et  .ConTeotus  fundare  et  erjgere  et 
Omnes  Pi-otestaut'  fipiscopos,  et  al'  personas 
Ecclesiasticas  ab  ofiiciis,  beneficiis,  et  promo- 
tionib'  suis  amovere  et  deprirare,  et  eo  modo 
personam  Dom*  Regb  nunc  destruere,  Pro- 
testantem  Religionem  extirpare,  jura,  libertates 
et  proprietates  omnium  pi*obor*  subditor*  Dom^ 
Regis  evcrtere,  legalem  gubernationem  hmus 
Regni  subvertere,  et  idem  Tyrannidi  sedis  Ro- 
ipana  suhjicere.  Quod4;  dic^  Conspiratores 
et  eorum  participes  et  confederatores  proditorie 
habui^eut  et  tenuissent  .separates  conventiones, 
as.^roblatione8,  et  coosultationes,  in  quibus 
inter  eos  machinat'  et  designat'  fuissent ;  quae 
media  uterentur,  et  qua  persouBB  et  Instru- 
xneuta  impens^  forent  ad  Dom*  Regem  nunc 
iDurdrand',  et  ad  tunc  et  ibidem  detenninas- 
sent id  efficere  per  vencficS  di&piosionem  (Angb 
Shiyoting)  perforatlonem  (Angr  Stabbing)  rel 
aliqua  tar  vias  et  media, .  et  obtulissent  munera 
et  promissiones  de  advantage  separalib'  [lersonis 
ad  idem  exequend',  ac  qouduxisseut  et  impen- 
disseut  separates  improbas  personas  ire  ad 
Windsor,  et  alia  loca  ubi  Dom'  Rex  residebat 
ad  ipsum  Dom'  Regem  murdrand,-  et  dis- 
truend',  ^uft  quidem  persoriie,.  seu  earum 
aliqu' ,  talia  munera  acceptassent,  et  per- 
petrationem  inde  suscepissent,  et  actualit< 
et  die'  loca  intentione  et  proponto  ill'  ivis- 
serit.  Quodq;  die'  Conspnatores  ad  melius 
perimplend<   proditorias   suas    macbinationes 

..  iconsuluissent  ad  le?andS  i^  procurassent  et 
leTasseQt  homines,  monetam,  equos,  arma  et 
anrirnunitionem,  ac  etiam  applicationem  fecis- 
«ent  ad,  et  tractaascnt  et  correspondissent  cum 
Papa,  ejus  Cardinalib',  Nunciis  et  Agentib',  et 
aliis  fonnsects  ministris  et  personis,  ad  levand' 
et  obtinend'  supplementa  (Ang«  Supplies)  ho- 
iniu',  monet',  armor<,  et  ammunitiones,  cum 
ei^em  facere,  lerare  et  excitare  guerram« 
tebellipnem  et  tumultus  infra  hoc  Hegn*  et 
Idem  invadere  ctim  virib'  forinsecis,  etdepie- 
t^udere  (Angl'  to  iurprise)  ae^Q  et  destniere 
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Regis  M^estatis  chasem  (Ang^*  Nat3/)hrt»^ 
Utia  (Angl'  Forts)  annamentaria  (Ang)'  Maga^ 
ziiies)  et  loca  fortia  (Angl'  Flaca  ofSireftgtk) 
infra  hoc  Regn',  super  quo  calamitates  gueme, 
murdra  innocenc'  subditor',  virar*,  niulier'  et 
liberor',  conflagration^  rapinse,  deyastatigDei, 
et  al'  tremend'  miseriieetexitia  ineritabil'  inse- 
querentur,  in  ruinam  et  destmctioDem  bujus 
nationis ;  et  quod  die'  conspiratores  procuras* 
sent,  et  acceptassent,  ac  dehberassent  separal' 
instnunenta,  commissiones,  et  pottstales  fact' 
et  concess*  per  aut  subt'  Paparo  vel  al'  iOici- 
tam  et  usiurpat'  authoritatem,  ad  levaod'  ettjis- 
pcnend'  haioines,  >monetam,  arma,  etftl^oe- 
cessaria  pro  eor'  soeleratis  et  proditoiiis  ma- 
cbinationibu9,  ac  nominatim  Commisawiefli 
pro  die'  Henrico  Dom'  Arundel  de  Wardor  fore 
Dom'  Cancellar*  Angl',  aliam  Commissioa' 
die'  WiiUelm'  Comit'  Powis  fore  Dom' The- 
saurarium  Angl',  aliam  Commission'  die'  Jo- 
hanne  Dom'  iiellasis  fore  ducem  Geoenl' 
(Angl'  General)  ad  exercitus  levand',  al'  C«d- 
missionem  die'  Willielmo  Dom'  Petre  fore 
locum  tenen'  duds  General,  (Angl'  Lieutenant 
General)  die'  exercitus  et  poiestatem  Angl'  (• 
Power)  pro  die'  Willielmo  Viceoonute  Stafford 
foreezpenditorem  (Anflrl*  Paymaster)  exercitus 
iUius.  duodq*,  in  ordme  ad  animand'  seipni 
in.prosecutione  dictar'  soeleratar'  conjufatio- 
nam,  conspiration'  et  pnidition',  et  ad  odaod' 
et  impediend'  detectiooem  earuodem,  et  ad 
seipsosajusticiae^  punitione  securaod'  Con- 
spiratores pned'  participes  et  confederatoni 
sui  usi  fuissent  mui^s  impiis  et  diabolicia  piiz- 
ib',  videl',  causassent  saoerdotes  suos  adinioi- 
strare  die*  Conspiratorib'  juramentum  tacitur- 
nitatis  (Angl'  of  Secrest/)  Una  cum  eor*  sam- 
mento,  ac  etiam  causassent  die'  Saoerdotes 
suos  super  Confessionib'  dare  absolnlioocs  suas 
■sub  conditiuoe,  quod  ipsi  concelarentdic'  Con- 
spirationem,  ac  cum  circa  mensem  Septem- 
bris  tone  ulf  prteterit'  Edmundbury  Godfrey 
miles  Justic'  pacis  secundum  joramarti  rt 
officii  sui  debit' oepisset  separal'  examioatiooef 
et  infbrmationes  concern'  pnefat'  conspintio- 
nem  et  conjuratiouem, '  die'  oonspinloief,  sea 
eor'  aliqui,  per  advisamentum,  asseosum, 
consil'  et  instigationem  resid'  eor*  iadtasseotei 
pvocurassent  dlTersas  personas  in  insidns  jar 
cere,  er  insequi  pnefat'  Edmundbury  Godfrey 
diversis  diieb'  ea  intentione  ad  ipsum  mur- 
drand',  quod  postea  per  eos  pcrpeiat'  et  effcc- 
tum  fuit  (pro  quib'  quidem  hbrridis  criminib' 
etoffensiB  Robertas  Gren>  Henricus  Berry,  et 
Laurentius  Hill,   postea  attincti  fuissent,  ac 

Dominic  Kelley  et Girald,  et  alii  fugam 

fecissent  pro  eiadem)  post  quod  quid  'mordnioi, 
et  antequam  cadarer  indent'  luit,  Tel  mur- 
drum co^itum  aliquibus  nisi  partidbas,  in 
eodem  die'  person'  false  retuler'  quod  viTm 
fuit,  et  pnvatim  mariut',  et  postquam  cadaver' 
invent'  hiit,  disperseH^faJsam  et  matitiasaiD  p^ 
lationem,  quod  ipse  seipsum  murdrasset  Cliioa 
quidem  mui*drum  oooomissiun  fuit  ea  iDten- 
tione,  ad  celand'  et  supprimend*.  endP»ii*|* 
quam  ipse  oepisset,  ac  oe  qua,notitiam  babuit* 
et  IntiffiidAiid'etdeteri^&d^MiigiflM'ctalios 
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ab  agendo  in  ukariori  detectMme  oonspinlioBit 
et  ooiytirat|oni8  presilS  ea  ctiam.  intentioiKe  die' 
EdmvuMlbury  Godfrey,  dam  TiTus  fail,  per  eoa 
ac  parlicipes  et  faotores  siios  minatw  eC  deter- 
titus^luit  in  ejus  proaecatioDe  kide»  qoodq*  de 
eor*  alteriori  nudicia  soelerate  mochinati  tuis- 
sent  perquam  pluiimas  jii^gestionea  impoo* 
iaipotatiooem  et  colpam  prsd*  horridor*  d 
detestabib  criminoai  saper  IVoteBtanlesy  ita 
<lood  perinde  ipaoiet  evitarenl  ponitioiies,  tpam 
juste  «ieniisBciit,  et  ezponerent  Proieaiaataa 
acandalo  ma|pio,  et  eoi  aolgtcereot  proeecotioni 
et  oppression!  in  omnibaa  regois  el  patriis,  ubi 
Romana  Reli^^io  recepta  et  profespa  fuit. 
Uuodque  omma  ill'  proditionej,  crimina  el 
offensfle  pneoientional*  filer*  oiaofainats  com* 
missS  perpetraiS  Mta  et  facta  per  pned'  Wil- 
lielm'  Comitem  Ptowis,  Willieim*  Vteeooaii- 
tem  Stafford,  Willidmnm  Dom*  Petre,  Hen- 
ricum  Dom*  Arundel  de  Wardor,  et  Johannem 
Dom*  Bellaits,  ac  alioa  oooapiratoreB  prsed' 
contr*  Dom'  Regem  none,  CkMronam  et  Digni- 
tat'  suas,  ac  contr'  Leges  et  Statnta  bajus 
Regni  secna'  Lege'  et  oonsoetudinem  Parlia- 
ment' impetit'  fuer'  ac  inde  debite  onerat',  et  in 
Prisona  proed'  ea  occasione  detent',  prout  per 
Record'  et  process'  inde  int'  Recorda  Parlia- 
ment' remanent'  plenius  apparet.  £t  iidem 
Major  etCommnnitaa,  ac  Cires  dvitat'  London 
ulteriiis  dieunt,  quod  in  Session'  pr»d'  Parlia- 
ment! die'  Dom'  Regis  nunc,  apud  Westm' 
prced^  per  prorogation'  tent'  super  pnedict' 
yicesimum  primum  diem  Octobris,  Anno  Reg- 
ni dicti  Domini  Regis  none  tricesimo  secundo 
8upradict%  in  replicalione  pned'  mentionat*  ad 
inchoation'  ejosdero  Sessionis  Dom'  Rex  nunc, 
ex  maxima  regali  cu^  et  seduUtate  sua  pro 
prepserratione  Religionis  Protestan'  et  subditor' 
a  jiericulis  per  Papisticas  CoDspirationes  im- 
minen*,  per  ejus  graliofiaiii  oration'  ambob' 
domibus  ejusdem  Parliameoti  adtunc  et  ibidem 
fact'  et  allocui',  inter  aHa  recommendaTit  Dom' 
et  Commun'  in  PaHiamento  illo  aascmMat', 
ad  prosequend'  ulteriorem  examinationem  Con- 
spiration' priMl'  cum  strieta  et  impartiaH  inqui- 
sitione,  et  eis  tone  dixit,  quod  ipee  noo  polavit 
Keipsumneque  ipsos  secur*  quosque  materia 
ilia  plenarie  perageretur.  Ac  ideo  quod  neces- 
aar'  foret,  quod  prod'  Dom'  in  pned'  prisona 
ToTris  London  ad  cetarem  triation'  suam  ad- 
ducerentor,  quod  Justicia  fierit.  £t  iidem 
Major  et  Coi^munitas  ac  Cires  civitaf  London 
^ilteriusdicont,  quodpostea  ineadem  Session* 
Parliamenti  utraque  aomns  Parliamenti  illius 
in  prosecution'  dic^  direction'  Dom'  Regis 
jstrictam  et  impartialem  inquisition'  deprseti' 
Gonspjratione  fecer*,  et  super  inquisition'  ill' 
declacaver',  quod  fnissel  horribilui  eonspiratio 
et  coi^aratio  per  Ptipistas  contra  personam  die' 
Dom'  Regis  et  Qubernation'  suam  que  tunc 
Gontinua)iant ;  ac  Common'  in  eodem  Pariia- 
.  mento  assemblaf  uHerius  dedaraverunt,  quod 
conspinlio  et  coiyoralio  ill'  su()portat'  et  pro- 
aecut'  fiiifsent  per  poten'  et  inequiet'  moUmina 
et  maehmatiooea,  pnesertim  doran'  tune  nu- 
peris  reeessib'  Parliamenti  et  postea  in  eadem 
bfmopm  P^urliooieBli  Dom'  Sptrituake,  Tem- 
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ponies  ae  Comoiaiiea  in  eodem  Pariiamento 
assemblaf  y  eorum  bumilem  Sopplicationem 
Angl'  Addreu)  cidte  Dom'  R^  apud 
Westm'  praed*  Iboer*  el  exhiboer',  in  forma  se- , 
queaS  videl',  Qood  iptt  Subditi  Regiae  suas 
Majestatia  obseaoentisBnii  et  fidelissimi  Dom^ 
Spiritoales  et  Temporaki,  ae  Commanes  ia 
tunc  prsBsenti  pariiamento  illo  aasembiat*,  pro- 
fimde  sensibiles  existen'  de  tristi  el  calamitosa 
oooditione  bujos  Regni,  prccipoc  per  impias  et 
horrendaa  Coospirationes  Papabs  Faetionis 
cansat',  qott  non  solum  destmctionem  Reg^ia 
PeraonsB  Regis  suae  Majestatia,  vemm  etiam 
totakm  subrersionem  Gubemat'  et  vere  Reli- 
gion' in  hoc  Regno  Angi'  stabilit'  conspira- 
visael  et  intendisset,  ac  invenien'  easdem  de- 
testabiles  maehinationes  aotune  obstinate  per 
eaodem  Fadionem  proseeul'^  tam  forendo  di-« 
▼isiones  inter  Majestatis  sub  fideles  Hubdit' 
Protestan',  qntfm  per  omnes  al^  nequissimas 
maebinationes,  non  obstan'  ^uamplorimis  de- 
tectionibua  inde  (magna  Dei  miserieordia  et 
mirabili  procidentia)  tunc  nnper  in  lucem  pro- 
btt',  quae  omnia  tremenda  judicia  tune  raer^ 
soper  boc  Regnum  impeuden'  pro  pluribiis  et 
grayibus  suis  peccatis,  quam  mentissime  ae 
alit',  humana  ratione  evitari  nequibant,  quam 
per  benediction'  Dei  particularem  super  oon- 
sultationes  et  conamina  magni  Concilii  ipsius 
Dom'  Regis  tunc  in  Pariiamento  assemblaf, 
in  omni  humilitate  Ret^^ise  suae  Majestati  siip- 
plicaver',  quod  per  Proclamation'  suam  Rega- 
lem  dies  solempnit'  foret  dedicat',  in  quo  tam 
ipsi  quam  omnes  ipsius  Dom'  Regis  Subdit^ 
per  jejun'  et  preces  Deo  omnipotenti  reconci- 
liationem  conarentur.  Ac  cum  cordibus  humi-. 
libus  et  penetentibus  eum  iroplorarent,  per  ejus 
potenttam  et  bonitatem,  ad  judicia  ilb  direr- 
tend',  et  ad  impia  consilia  et  maehinationes  ini- 
mieoium  suorum  frustrand',  ad  conla  tidelinin 
Protestant'  Subdit'  diet*  Dom'  Regis  uniend', 
et  ad  misericordiam  suam  et  Kvangelii  sfli 
lumen  eidem  Domino  Rcgi  et  dictis  Subdit' 
snis,  et  eor'  Posteritat'  continuandS  ac  praeci- 
pue  ad  abundantes  benedictiones  suas  super 
sacnm  Majestatem  ipsius  Dom'  Regis  et  tunc 
praBsen'  Parliament'  impendcnd',  quod  consul- 
tationes  et  conamina  eor,  bonorem,  incolumi- 
tatem,  et  prosperitatem  Regiae  suae.  Majestati 
ac  Populo  suo  producerent ;  et  superinde 
dictus  Dominus  Rex  nunc  duran'  dicta  Scssi- 
one  Pariiamenti,  scilicet  serundo  die  Decem- 
bris  anno  Regni  soi  tricesimo  secundo  supra- 
dioto,  per  procUmationem  suam  Regalem  sub 
magno>  sigillo  suo  Anpfl'  sigillat'  geren'  dat' 
apiid  Westm'  eisdem  die  et  anno,  recitando, 

2uod  cum  Dom'  Snirituales  et  Temporales  ae 
Communes  in  Pariiamento  illo  assemblat'  per 
eor'  Supplication'  (Angl'  Address)  eidem  Do- 
mino R^  exbibit',  notum  ci  f'ecissent,  quod 
ipsi  pro  i^nde  sensibiles  Aier'  de  tristi  et  cala- 
mitosa eonditione  bujus  Regni  per  impias  et 
horrendaa  Conspirationes  Papaiis  Factionia 
cansat',  oua  non  solum  destmctionem  Re^:alia 
Personae  Kegias  soae  Majestatb,  verum  etiam 
.total'  subversionem  Gubemat'  et  vera  Reli* 
gkmis  apod  ipaom  Regem  et  Subdiios  suaa 
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ei  gab  pcena  subenndi  tales  pobitkNia,  qoal* 
dictus  Domtnus  Rfez  juste  infligere  posieft 
wper  ointies,  qui  tam  religiosuin  offieiom 
contemnererit  sea  negtiii^erent,  proot  per  trrotn- 
ProtestaaS  quam  ^er  oniDes  al^  tieqnisgimas  [  lament*  ejusdem  proc'kiniattoius  In  cur'  Can- 


fltabiJitS  eonspinnrisset  et  intendisset ;  qnodque 
esdem  deteatitHles  macbinatumes  adtunc  ob- 
stinate per  eandem  Factionem  proeecnt'  fuer*, 
tam  forendo  divitdonea  int*  ejns  fidelea  Sabdit' 


machinatioDes,  non  obstan*.  quampKirimis de« 
tecttonibua  inde  (magna  I>ei  miaericordia  et 
BiirabiU'  providentia)  tunc  nui»er  in  lucem 
jprolat%  quaft  omnia  tremendajudicia  tone  fuer' 
auper  eandem  Dom*  Re^m  et  dtctoe  Hiibdit* 
auoa  impendend*  pro  pluribus  et  gravitnis  snis 
pecoatis,  quam  meritissime  ac  alit<  humana 
latione  .prarennri  neqtiibant,  quam  per  bene- 
dtotianem  Dei  particnlarem  super  eonsnlta- 
ttonte  et  conamina  foagni  Concilii  ipsius  Dom' 
Regit  tunc  in  Parliamento  a5;s«mblatS  etdem 
Domino  Regt  bnmillime  supplicassent,  quod 
dies  maximo  solempnit'  tbi'et  dedicate,  in  quo 
Rex  ipaenket  et  omnes  Subditi  sui  tideles  per 
jejunium  et  preces  Deo  omnipotent!  reooncilia- 
lionem  conarentur,  ac  cum  cordibus  faumilibas 
et  poenitenttbus  earn  implorarent,  per  gas  po- 
lentiam  et  bonitatem  ad  judicia  illa^divertend^, 
et  ad  impia  consilia  et  macbioationes  inimico- 
rum  ipsius  Dom*  Ref^is  et  diet'  Snbdif  anor* 
firustrandS  ac  oorda  tidelium  Protestan'  Subdit' 
diet'  Dom'  Regis  uniend',  et  misericordiam 
auam  et  Erangelii  sui  lumen  eidem  Domino 
Regi  et  dictis  Subdit'  suis  et  eor'  Posteritat* 
Gontinuand',  ac  prscipue  ad  abundantes  bene- 
dictiones  suas  super  ipsum  Dom'  Regemct 
tunc  prsseU*  jparltament'  impendendS  quod 
eonaultationes  et  conamina  eor'  bonorem,  in* 
colnmitatem,  et  prosperitatem  dicto>  Domino 
Regi  ac  populo  auo  producerent,  idem  Domi- 
BUS  Rex  ad  illam  eor'  humiiem  requisttionem 
promptissime  inclmavit,  ac  peir  iUam  ejus  Re- 
Ifalem  Proclamation*  maiiclavit  generale  et 
publicum  jejunium  per  totnm  boc  Regnum 
observari,  in  tali  modo  quali  postea  per  eandem 
Prodamationem  iuit  direct'  et  prescript',  ita 
qifod  tam  idem  Dominus  Rex,  quam  populus 
suua  preces  et  supplicationes  suaa  Deo  omni- 
potenti  emitterent  ad  et  pro  propositis  praed', 
ac  ea  intentione,  quod  tarn  Religiosum  £)xer- 
citium  ad  unum  et  idem  tempus  pert brnuuretur 
dictus  Dominus  Rex  per  Proclamation'  ill' 
publicavit  et  declaravit  onmibus  Subditis  snis 
amantibtis, .  ae  stricte  pnecepit  et  mandavit, 
ouod  die  Mercurii  existen'  vicestmo  secundo 
oieDecembris  tunc  inst&n*  jejunium  ill' reli- 
gfiose  obserrat'  et  celebrat'  foret  per  Remium 
suum  AnglS  Dominium  Walliae,  et  Vitlam 
Berwici  super  'Fwedam,  et  ut  idem  cum  omni 
decentia  et  uniAirmitate  perftMrmarcturt  idem 
Dominus  Rex  pep  adnsamentum  reverend' 
Episcopor'  suor<  componi,  inipnmi,  etpubli- 
cari  direxerai  talem  fbrmam  Divini  Sarvioii 
^al'  ipse  9fV  mi  censncrat  m  omnibus  Eccle- 
m  et  Loos  ad  tempns  pr«d',  et  Episcopis 
stiis  dederat  in  mandatis  ad  ill'  opngruent'  dis- 
pergend'>  Quas  omnia  idem  Dominus  R%x 
per  Proolamationem  suam  pn^'  reverent^  et 
decent^  observari  expresse  pnecepit  et  manda- 
vit, per  omnes  subdif  sues  amantes,  sicut  tk-' 
yorem  Dei  Omnipotentis  respexer',  ac  iram  et 
iidignatioii'  ejui  contra  banc  tBrr^mr  eiitarait, 


cellar'  ipaius  Dom'  Regis  de  recordo  rema 
nen'  pleniua  appaiet  Qm  quidem  <be8  je- 
junii  secundum  fbrmam  et  effect'  procUmaf 
arsed'  debite  et  aolemptiif  obsenrat'  et  cele- 
brat' fuit  in  el  per  totuu  hoc  regnum  AnglS  ac 
prtecipue  apud  London  pned',  in  pdlocfaia 
}  sancti  Michaelis  Bassishaw.  Qu<raqae  id 
eadem  sessione  parliamenti  nit'  meotionat^' 
Communes  hujus  regni  in  eodem  parliamento 
aSMmblaf ,  resolution'  feoeruUt  procedere  ad 
triationem  prttd*  Dominor'  in  pnsbna  Tuim 
London  tunc  existen',  sicut  ^vfertnr,  im- 
petit',  et  statim  inciperecum  praeiat'  Vioe- 
comi^e  Stafford,  'ac  notitiam  inde  Domints  par- 
alimenti  tlllus  tune  deder',  et  eos  requisiTet' 
ad  conrentoi'  diem  pro  triafione  gusdem 
Vicecomitis  Stafford  appunctuand',  et  saper- 
inde  pr«d'  Vicecomes  Ststfibrd  de  altis'pro- 
dftionmus  et  proditeriis  oonspirationibus  etcon- 
jurationibuB  pred',  unde  ipse,  ut  pnefertur, 
impetit'  fuii  per  Dominos  Temporalis  in  eodem 
parliamento  convent'  ad  prosecution'  CommoD* 
hujus  regni  in  parliamento  illo  assemUat',  in 
eadem  sessione  parliamenti  trlat',  conriet^  et 
debita  juris  fot  ma  attinct'  /bit,  prout  per  reconl' 
et  process'  inde  inter  recorda  parliamcnf  re- 
manent plenius  apparet,  posteaque  in  eadeo 
sessione  parliamenti  Wilbelmus  Scroffs  Miles, 
tunc  Capital'  Justic'  Dom'  Regis  ad  phdta 
coram  ipso  Rege  tenend'  assign'  per  Com- 
munes hujus  regni  Angl'  in  eodem  parliamento 
assemblat'  coram  "magnatibus  et  proceribos 
ejusdem  i^egni  In  parliamento  illo  convocat'  e( 
convenf  secundum  Ic^em  et  consoetudijiem 
parliamenti  aecusat'  etimpetit'  fuit  de  alto  pro- 
ditione,  et  aliis  magnis  cnminibus  et  makfes- 
tttris  (inter  aKa)  quad  ipse  dictus  IVillielmos 
Scrogs  tunc  existen'  Capital'  Justic'  cor'  Do* 
mini  Regis  coram  ipsK>  Kege  proditorie  et  oe- 
quit'  conat'  fuisset  subvert'  leg^  fondaraentaJ' 
etstabilit'  religion'  hujus  regnt  Angl',  ae  loco 
inde  introducere  Papismum  (An^^  Popery) a 
arbitrariam  et  tyraninicam  giibemationem  coo- 
tralegemj  quod  i^  declarasset  per  dtmsa 
proditoria  etimprobaveiba,  opiniones^  jaAcia, 

E raxes,  et  &ola  v  Ae  etiam  qvtod  cum  foaaset 
orribilis  et  diaboKca  eenalpiratiOy  macbiaat*  «t 
prosecut'per  Papistasproraurdrando  Domimnd 
Regem  nunc,  subvertendo  leges  et  guberoa* 
tionem  hujus  I'egni,  et  pH>  desOnoendo  refigio* 
nem  Protestan'  in  eodem  vegiio,  qus  emiua 
dictus  Wiliielmds  SCrogs  bene  sbinsset,  in 
quantmn  ipsemet  noa  soliini  thfiis^,  verum 
etiam  judieium  reddidisset  pentra  aelpaial'  ha^ 
jusmodt  delinquendinn,  nlf^ilemiiitis  dictm 
Williclmus  Scrogs  ad  ditersa  feftoport^  loe>i 
tam  in  cur'  oeden',  quam  alit',  padam  defamas- 
setet  scandali^asset  sepftfaH  de  t^ifibua,gttl 
probassent  dietas  proditiones  cdtftra  dtftrios  de 
conspiratoribas,  et  dedissetit  eHdentiltt  eoQ^ 
dtreraaa  alias  peraonaia,  qusa-tttUip  Mi^  miviB^ 
triaf ,  ac  conatittftiMeC ieftMMl|bgf  «»^<»' 
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parage)  eor*  evidenciam,  et  adimere  creden* 
tiam  eoroju,  per   quod,  quantum  in  se   fuit, 
proditorie  et  nequit*  suupressisset  et  sutFucassit 
detectionem     dictae     JPapalis     conspirationis.^ 
ac    animasset   conspiratores    (ad    procedendo 
in   eadem)  in   magnum  et  manifestum  jx^ri* 
culum  sacras  vitse  dicti  Domini  Rtg'is  nunc, 
el  bene  stabilit'  gubernation*  et  re!igiouii»  luijus 
regni  Angl*,  prout  per  record*  inde  inter  record* 
pailiaracut*    remanent*   plenius  apparet.      At 
etiam  in  eadem  sessione  pailiamenti,  Doni* 
Spiritual  et  Temporal*,  ac  Communes  in  eod* 
parliamento  assemblat*,  se  declara?er*  eis  nm* 
uifest*  esse  quo<i  ad  tunc  fiJit,  et  per  dirersos 
annos  tunc  ult*  elaps*,  fuisset  horrenda  et  prodi* 
toria  conspiratio    et  conjuratio,  macbinat*  et 
prosecut*  per  ill*  de  Papali  religione  in  regno 
liibemiae  pro  trucidatione  (Angl*  massacring) 
An^lor*,  et  subversion*  rcligionis  Protestan*,  et 
antique  stabilit*  gubernatiouis  regni  ililus  ;  de 
qua  quidem  horreuda,  et  prodi  toria  conspira* 
tione  et  conjuratione  Ricbardus  Power  Comes 
Tyrone  in  Regno  Uibernix,  adeandem  session^ 
parliay:ienti  per  Communes  hujus  regni  Angl* 
in  eodem  parliamento  assemblat*  coram  3Iag* 
natibus  et  proceribus  ejusdem  regni  Angl*  in 
parliamento  illo  coovocat*  et  convent*   secun- 
dum le^em  et  consuetudinem  pai'liamenti  im- 
petit*  f  nit,  ac  inde  deiiite  onerat*  et  prisonte 
Pom*  Regis  de  le  Gate- bouse  Westm*  eaoc» 
casione  commissus  i'uit,  prout  per  record*  inde 
inter  recorda  parliament*  remanen*  plenius  ap- 
paret.     Quodque  tarn  Domin*,  quam  Com- 
mun^  in  dicto  parliamel\to  assemblat*  in  eadem 
sessione  parliamenti   iuer*    prispai-antis  billas 
secundum  cursuin  parliament*  in  lege^  inacti- 
tand*   pro  prseservatione  Domini  Regis  nunc, 
et  subditoruDi  suorum  Protestiin*,  conti-a   pro- 
ditorias  conspirationes  et  conjurationes  jiredicta 
penden*,  quibus  quidem  separalibus  impetitioni- 
bus  versus    eundem    l^chardum    P«nver,   et 
dictum  VVillielm*  Scroops,  ac  predict'  Willielm* 
Comitem  Powis,  Henncum  Dominum  Anmdel 
de  Wardour,  VVillielra*  Dom*  Petre,  et  Joban- 
nem  Dom*  Bellasis,  minimedeterminat*,  ac  eis- 
dem  Willielm*  Comite  Powis,  Henrico  Domino 
Arundel  de  Wardour,  Willielm*  Dom*  Petre-, 
^ohanne  Dom*  Bellasis,  et  Richardo  Power  in 
prison*  Domini  Regis  ex  causis  prasd*,  ut  prae- 
tertur,  existen*,  idem  parliament*,  super  pra*d* 
decimum  diem  Januarii,  anno  regni  dicti  Dom^ 
Regis  nunc  triccsimo  secnndo  supradicto,  pro- 
rogdt'   fuit,  prout  prxd*  Attorn'  diet*  Dom* 
Regis  nunc  generalts  superius  inde  allegavit, 
ahsq;  aliqua  triatione  dictor*  Willielm*  Comjt* 
Powis,  Henric*  Dom*  Arundel  de  Wardour, 
Willielm*  Dom*  P^ti^,  Johan*  Dom*  Bellasis*, 
W^illielm*    Scrogs,  et  Richard*    Power,   sen 
eorum  alicujus,  de  altis  proditionS  ct  ai*  pra^rais- 
sis  (unde  ipsi  respective,  nt  prslt'rtur,  in)  pet  it 
tuer*,  ac  qui  aliter  quara  io  parliament*  inde 
triari  non  potuer*^  fact*  sive  habit*,  ac  antequam 
hiijusroodibillae  in  leges  inactitat*  fber*:  dus 
quidem  oratio  dicti  Ik>m*  Regis,  acdecJarati- 
onis  et  proeessua  Dom*  et  Commun*  parlia- 
menti ilhusduran*  dicta  iesnone  ejusdem  ptr** 
liameatS  ut  prarfertur,  &ctS  aBt«  ^uuiem  pn>«- 


rogationem  parliamenti  illiiis  publicat*  fuer% 
viiiel',  a])ud  London  prted*,  in  pra; dicta parochia 
sancti  I^iicfiuelis  Bassishaw,  latione  quorum 
quidem  pncuiissor*,  cives  et  inhabitan*  pra^d* 
civitatis  London*  fideles  subdit*  dicti  Dom* 
Regis  nunc  existen*  maxime  perterriti,  et  in 
aniuiis  atfecti,  ac  quam  plurimuni  iuquietat* 
fuer*  proi'undo  sensu  et  apprehensiune  magnor* 
periculor*  persons  Dom*  Regis  nunc,  et  guber- 
nationi  suse  hujus  regni,  acreligiuni  Prottstan*, 
et  profe.s8oribus  ejusdem,  occasione  conspira- 
tion* prxd*  impenden*  et  imminent  non  aliter 
(prout  per  Dom*  Spirituales  et  Temporales,  ao 
Communes  in  dicto  parliamento  assemblat*,  in 
supplieatione  sua  pr»d*,  per  Dom*  Rc^m  in 

Eroclamat*  praed*,  ut  pricfert*,  publicat*  allirmat*) 
umana  ration*  evitiuul*,  quam  per  benedicti- 
onem  Dei  particularem  super  consultationes  et 
conamina  ejusdem  parhainenti,quidam  cives  et 
inhabitantes ejusdem civitates,  nomine  civium  et 
inhabitantium  diet*  civitatis,  ante  petitionem 
inde  in  prxdicto  placito  prted*  Attorn*  general* 
supenus  replicando  placitat*  spec*  fact*  seu 
fieri  ordinat*,  scil*,  pned*  decuno  tertio  ditf 
Januaiii,  anno  regni  diet*  Dom*  Regis  nunc  tri- 
c&siriio  secundo  supradict*,  Patient*  Ward  Mil*, 
tunc  Mzyori  civitatis  London,  et  Alderman* 
diet*  civitatis,  ac  Communiariis  sive  Civib*  de 
Com*  Couciiio  ejusdem  civitatis,  in  Com- 
mnni  Concilio  adtunc  in  prsdicta  camera 
GuUdball  ejusdem  civitatis,  m  parocliia  sancti 
Miehaelis  Bas^^ishaw  praed*,  secundum  consue- 
tudinem diets)  civitatis  assemblat*,  exliibuer* 
quamlam  petitionem  continen*,  quod  ipsi  cives 
et  inhabitan*  civitat*  Loudon,  profunde  sen- 
sibles  existen*  de  malis  et  exitiis  super  hanc 
nationem  in  generali,  ac  ill*  civitatem  London 
in  particulari  iiendeii*,  in  respfect*  periculi  per- 
sons Dom*  Regis  nunc,  religion* Protestan*,  et 
bene  stabilit*  giibernation*  sus,  per  continuat% 
infernales,  et  diabolicas  machinationes  Papistar*, 
et  alior*  adhasrentium  suor*,  ac  scienter 
nullam  viaip  (sub  Deo)  tam  efTectual*  ad 
pneservand*  Dom*  Regem,  ac  cives  et  in- 
habitan* ill*  i^b  cxti-ema  ruina,  et  destructione 
minat*,  quam  per  celerem  sessionem  tunc 
pr^sentis  parliamen*,  cujus  inopina  prorogatio 
magnopere  addidit  et  augebat  justos  timores  et 
suspiciones  animor*  dictor*  petitiouarior* ;  ipsi 
iidem  petitores  obsecraver*  eidem  Com*  Con^ 
cilio,  sic  ut  pra;fertur  as.<emblat*,  ad  informand* 
Regiam  Majestatem  de  ill*  eor*  timoribus  et 
apprcbensionibns,  ac  quod  fuit  hdmile  el  fep- 
vens  desiderium,  tarn  eor*  petitior*,  quam  ipsor^ 
Majoris  et  AUlernumnor*,  ac  Communiar*  de 
CopQ*  Concilio  iilo,  <^uod  R^aa  sua  Majestati 
placeret,  pm  totali  frustratidne  impior*  et  am* 
guinolentor*  propositor*  iniiiucor*«Qor*,  ad  fter^ 
mittend*  ill*  tiinc  prssens  parliamentum,  quod 
extitit  prorogat*  usque  viceaimwn  diem  tune 
inntan*  Janoarii,  adtunc  assemblare,  ^  sedend^ 
oontinuare,  quousque  effectualit*  securaret  hoc 
regnttm  contra  Papism*,  ac  reformaret  (Ang^ 
rt5re$sed)  nmltiplicia  gravamina,  sub  quitev 
tunc  ^mtilt,  et  pro  immediata  secnritate  sa«y 
qdod  lidem  Migor  et  Alderman*,  ac  Commas 
oiani  de  Qom*  Concilio  ill*,  ordinaient  qood^ 
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cmiqiie  aliad,  ijuod  necenw*  et  ezpedieo*  eis 

▼ideretur  in  illo  tempore  peiiculi  immmenS  pro 

iDGolamitate  ,maffnae  ctvitatis  illius.    Et  quia 

^er  legem  terne  niynfl  regni  Angl*  licitam  eil 

nibdit'  Dom<  R*^  in  anmistiis  et  difficnlta* 

tib^  fiois  ad  hamUit*  snppfioaod*  Dom*  Resri 

pro  reroedio  coDgruo  in  ea  parte  habeod*,  pned' 

die   Jovis  decimo  tertio   die  Jannarii,  anno 

itegm  diet*  Dom*  Regb  nnnc  tricesimo  secundo 

•upradictS  nned*  ntient*  Ward  Miles,  tunc 

Major  prsd*  cintatis  London^  et  Alderman* 

ejusdem  civitatS  8cil%  Thomaa  AUeyn  Miles 

et  Bar*,  Johannes  Fredericke  Miles,  Johannes 

Lawrence  Miles, 'Georgius  Waterman  Miles, 

Josephos  Sheldon   Miles,  Jacobus  Edwards 

Miles,   Robertus    Clayton    Miles,    Johannes 

Moore  Miles,  Gnlielmus  Pritchard  Miles,  Hen- 

ricQS  Tulse  Miles,  Jacobus  Smith  Mfles,  Ro- 
bertas Jeflrey  Miles,  Johannes  Shorter  Miles, 

Thomas  Gould  Mile^,  Golielmus  Rawsteme 

Miles,   Thomas   Beckfbrd   Miles,   Johannes 

Chapman  Miles,  Simon  Lewis  Miles,  Thomas 

Pilkm^n  Arm*,  et  Henricus  Cornish  Arm*, 

ac  Communiarii  sen  Cives  de  Com*  Condlio 

diet*  civitatis,  in  Com*  Concilio  sao  infra  ean- 

dem  civitatem,  scil*,  in  prad*  camera  Guild- 
ball  civitatis  illius  ad  tunc  secimd*  consuetn- 

dinem  diet*  civitatis  assemhlat*,  Fota  et  suffra- 

gia  sua,  ex  ahimis  Dom*  Regfi  perfidelib*,  et 

pro  satisfactfoh*  civium  et  inhabitan*  eiusdem 

diitat*,  qoi  petitionem  eis  in  forma  pned*  exhi- 

hnissent,  pro  allevatione  timoris  et  apprehen- 

tioais,  et  inquietudinis  iUor*,  ac  ea  intentione, 

quantum  in  se  tiiit,  pro  prsserratione  personic 

Dora*  Regis  nunc,  et  gubernation*  sas  htyils 

regni  Angl%  et  religtonis  Protestan*»  deder*, 

«G  nemine  contradicente  agreaver*  et  ordina- 

▼er*,  i|nod  qusedam  petitio  sub  nomine  ipsor* 

Majons,   AJderman*,    et  Commun*   civitatii 

London  in  Communi  Concilio  assemblat*,  dicto 

Domino  Re^  nuncexhibita  fbret;  cujusqni- 

dem  petitionis  tenor  sequitur  in  his  AngUcanis 

>eriMs,  videKoet,  *  To  the  king't  most  excel- 
lent majesty  :  The  humble  Petition  of  the 
lord  mayor,  aldermen,  and  oommons  of  the 
city  of  London  in  common  eomicil  assembled, 
most  humbly  sheweth.  That  vour  nfyesty's 
gmt  council  in  pttrliamtnt,  mifiog  in  their 
tttewsnon,  inpamoanoe  of  your  majesty's 
direction,'  entered  upon  a  strict  and  iniMutial 
inqniryinto  the  horrid  and  execrable  Popish 
Plot,  which  hsEth  been  for  several  ^ears  last 
Ilaa^  and  still  is  carried  on,  for  the  destruc- 
tion of  your  m^esty's  sacred  person  and  go- 
remment,  and  cxtiipation  of  the  Protestant 
rdigion,  and  the  utter  ruin  of  yonr  ma- 
jesty's Protestant  sobfects:  having  so  for 
prooreded  therein,  as  justly  to  attimt,  upon 
full  endenoe,  one  of  the  fire  Lords  ua- 
peached  for  thesame,  and  were  in  fhrtiber 
prosecution  of  the  remaining  four.  Lords, 
and  other  cqnspirators  therein :  and  as  well 
the  Lords  Spiritual  and  Tempoi%l,  as  the 
Commons  in  your  said  parimment  assembled, 
having  dookred,  That  th^  are  iuTly  satis- 
fied that  there  now  is,  and  for  divers  years 
hat  past,  hath  bceOf  a  honid  and  treasonable 


Plot  and  Gonspiracjr  contrived  and  carried  oo 
by  those  of  the  Popmh  religion  m  Ireland,  for 
massacring  the  BngUsh,  ajd  subverting  the 
Protestant  reliffion,  and  theantient  estabbsbcd 
government  or  that  kingdom :  and  your  and 
Uommons  having  impeached  the  eari  of  Ty- 
rone, in  order  to  the  bringing  him  to  justice 
for  the  same,  and  havinsf  under  examinatioo 
other  conspirators  in  the  said  Irish  Plot: 
and  your  said  Commons  harinff  likewise  im- 
peacM  sur  William  Setoffs,  chief  justice  of 
your  majesty's  Court  of  King's-bench,  fbr 
treason,  and  other  great  crimes  and  misdr* 
meanors,  in  endeavouring  to  subvert  the  Itws 
of  this  kingdom  by  hisurbitraiy  and  ill 
proceedings ;  and  having  voted  impei 
ments  against  several  othtr  judges  for  toe  like 
misdemeanors,  your  petitioners,  oonsideritt^ 
the  continual  hazards  to  which  yonr  stcnd 
life,  and  the  Protestant  religion,  and  the 
peace  of  the  kin^om  aro  exposed^  while  the 
hopes  of  a  Po(ttsh  siicoessor  give  conntemooe 
and  encouragement  to  the  conspiraton  ia 
their  wicked  designs :  and  connderinf  aho 
the  disquiet  and  dreadfol  apprehensions  of 
}ronr  good  subjects,  by  reason  of  the  mise- 
ries and  mischiefs  which  threaten  them  on  iA 
parts,  as  well  from  foreign  powers,  as  fhrni 
the  conspiracies  within  your  several  king- 
doms, a^nst  which  no  sufficient  remedy  cat 
be  provided  but  by  your  majesty  and  yoor 
parliament ;  were  extremely  surprijEed  at  the 
late  prorogation,  whereby  tne  prosecntjoa  of 
the  public  justice  of  the  kingdom,  and  the 
making  the  provisions  necettary  for  the  pre- 
servation of  your  miyesty,  and  your  Protes- 
tant subjects,  have  received  an  interraDtioD. 
And  they  are  the  more  aflboled  hereniui,  by 
reason  of  the  experience  tber  have  had  ii 
the  great  progress  which  tlie  emboUoMd 
conspirators  have  formerly  made  in  their 
desi^s,  during  the  late  mquent  recesses  of 
pariiament ;  bat  that  which  suppofti  them 
against  despair  is,  the  hopes  they  derive 
•  from  your  maiestv's  goodnen,  that  yoor  at- 
tention was  and  does  continae  by  this  proro- 
gation  to  make  way  for  yoor  better  coocar- 
renoe  with  the  counsds  of  your  pariisflMDr. 
And  your  petitioners  humbly  hope,  that  your 
m^tity  v/m  not  take  ofi^nca  mat  yonr  sob- 
jeds  are  thus  aealoas,  and  evenimpatieotof 
the  least  May  of  the  long-hoped  for  seen- 
rity,  whilst  they  see  jvar  precious  fife  in- 
vaded, the  true  rdignm  undermined,  their 
ftmilies  and  innocent  posterity  Kk^y  to  he 
subjected  to  blood,  conraaion',  and  rum,  and 
all  tiiese  dangers  ancreased  hj  reason  of  the 
late  endeavonrs  of  your  OMgosty  and  yoor 
parliainent,  whidi  have  added  provocathm  ts 
the  conspirators,  hot  have  had  little  or  oo 
effect  towards  securing  against  them;  sod 
they  trust  yonr  miyesty  will  ftnamal^  ac- 
cept of  this  discovery,  and  desire  of^foeir 
lojral  hearts  to  preserve  y<mr  osajestjr  ^ 
whatsoever  else'  is  dear  to  diasn,  nd  la 

strengthen  your  muesty  against  al  PfP^ 
and  penuMasoou&BWy  whidi  any  fll*tKclid 
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*■  persons  may  presumfe  to  offer :  they  do  there- 

*  fore  most  nanibly  pray,  that  your  intycsty 
'  nH]!  be  graciously  pleased  (as  the  only  roeaiis 

*  to  quiet  the  minds,  and  extinguish  the  fears  of 
^  your  Protestant  people^  and  prevent  the  imi- 

*  nent  dangers  which  threaten  your  majesty's 

*  kingdoms,  and  particalarly  this  your  gr(>at 

<  city,  wliich  hath  already  so  d^^ply  suffered 

<  for  the  same)  to  permit  your  said  parliament 

*  lo  sit  from  tne  day  to  %vhich  tliey  are  pro- 

<  rogued,  until  by  their  counsels  and  endea- 
'  rours  those  good  remedies  shall  be  provided, 

*  and  those  just  ends  attained,  upon  which  the 

*  safety  of  your  majesty's  person,  the  preser- 

*  vationofthe  Protestant  religion,  the  |)eace  and 

<  settlement  of  your  kingdoms^  and  the  welfare 

<  of  this  your  ancient  city^  do  so  absolutely 

*  depend ;  for  the  pursuing  and  obtaining  of 

*  which  good  effects,  your  petitioners  unani- 

*  tnoosly    do   offer    their   lives   tmd   estates, 

*  and  snkll  ever  pray,'  &c.  Ac  adtunc  et 
Ibidem  ulterius  agreaver*  et  o^inaver^  quod 
petitio  ill%  [K>st  presentation*  inde  eidem 
I>om*  Regi,  impressa  foret  per  talem  perso- 
nam^ qual*  dictus  tunc  Major  civitat*  London 
pracd'  appunctuaret ;  quie  quidem  petitio  sic 
fuit  imprimi  ordinat*,  ea  intentione,  ouod  pub- 
ticatio  talsor*  et  rumor<  et  relation*  de  et  con- 
cemen'  prxd^  petition'  dicto  Domino  Regi  ex- 
hibit* evitaretur,  mimid  Domini  Regis,  et  con- 
spirafores  prcd%  a  procedendo  in  conspiratione 
sna^  pned*  deterrerentur,  perturbationes,  quas 
bont  et  fideles  subditi  dicti  Domini  Regis  nunc 
in  animis  suis  ex  causis  praedictis  conce^issent, 
a11eviarentur,,et  cives  et  inhabitan*  e^usdem 
civitat*  melius  scirent  quid  factum  fuisset  in 
dirto  Comnmni  Conci^iode materia  in  petitionee 
pned*  eidem  Commnni  Ooncilio,  ut  prsfertur, 
exhibit*  content*.  Quodque  pred*  petitio  dicto 
Dom*  Re^  sic  prssentaria  great*,  poatea  (scil*, 
praed*  decimo  tertio  die  Januarii,  annotricesimo 
secundo  supradicto)  ddem  Dom*  Regi  humil- 
lime  presentat*  fuit,  videlicet,  apud  London 
pracd*,  in  prsdtcta  parochia  sancti  Michaelis 
l^assishaw,  ac  postea  (scil*,  dedmo  quintp  die 
ejudem  mensis  Januarii)  per  Samnelem  Roj- 
croft,  quern  dictus  Patient*  Ward  tunc  Major 
ciyitat*  London  ad  inde  appunctua^-it,  impressa 
fuit  juxta  ordinem  pned*  19  ea  parte  iact*,, vide- 
licet, a^ud  London  pned*,  in  parochia  prtedtct* ; 
quae  c|[uidem  petitio,  et  impressio  inde  in  forma 
pnedict',  et  ea  ex  causa  praed*  fact*,  sunt  eaidem 
petitio  et  impressio,  et  puUicatio  inde  in  pncd* 
placito  pned*  Attorn*  Generalis  superius  repli- 
cando  placitat*  spec* :  Absque  hoc,  quod  aliqua 
petitio  de  vel  conoemen*  prorogation*  parlia- 
mcnti  praed*  tact*,  ordinat*,  pubheat*,  scu  im- 
press* fuit,  alit*  vel  alio  modo,  quaoi  iidcm 
>Tajor  etCommunitas,  ac  Cives  civitat*  Ijondon 
superius  allegaver*,  prout  idem  Attorn*  Gener- 
alis pro  dicto  Domino  Rege  superius  suppon*  ; 
et  hoc  similiter  parat*  sunt  verificare.  Unde 
iiJem  Major  et  Cfommunitas,  ac  Gives  civitat* 
London  non  intendunt,  quod  ipsi  per  aliqua 

firaalligat*  pned*  libertat*  privileg*  et  firanchis* 
bredeseipsisunum  corpus  corporat*  etpoliti- 
rum  in  re,  facto,  et  nomine,  per  aoBMU  Majoris 
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et  Conimunitut*  ac  Oivium  civitat*  Ix>ndon,  ac 
per  idem  nomen  placitare  et  iinplacitari,  re- 
spondere  ac  responderi,  per  ipsos  superius,  ut 
prajfertur,  clamat*  forisfecer*,  ac,  ut  prius,  pet* 
judicium,  et  quod  libertat*,  privileg*,  et  francW 
ill*  eis  et  surcessoribus  suis  in  perpetuum  dein- 
ceps  alloeentur  et  adjudicentur,  ac  quod  ipsi, 
quoad  prvmiss*  ill*,  ab  hac  cur*  dimittantur, 
ic. 

Et  quoad  exit*  int*  Dom*  Regem,  et  Major* 
et  Communitat*,  ac  Gives  ci>itat*  London  su- 
nerius  in  forma  pro^d*  junct*^  idem  Attorn'  diet* 
Dom*  Repfis  nunc  general*  elicit*  quod  ]>iajor  et 
Commnmtas,  ac  Gives  civitat' London  praed*^ 
sunt  partes  Defendentes,  vers'  quos  idem 
Attorn*  dicti  Dom*  Kegh  nunc  general*  prose- 
rut*  est  information*  jmed*,  et  ea  de  causa  |>et' 
breve  Vicccora*  Hertf.  (existen*  Com'  civit* 
pned*  prox*  adjaccn*)  diri^iid*  de  Venire  fac* 
coram  Dom'  Rege  duodecmi,  <Scc.  de  vicineto 
Vill*  de  Hertf.  in  Com*  proid*,  quae  quidem  Villa 
de  Ilertf.  in  com*  prsed'  est  villa  et  visn*  in 
Com*  ttertf.prox*  adjacen*  cuit*  London  preed*« 
Et  quia  pncu'  Major  et  Coram Unitaa  ac  Gives 
civitat*  pned*  hoc  non  dedicunt,  ideo  praecept* 
est  Vic*  com*  Hertf.  pra^d*  quod  Venire  fac' 
coram  Dom*  Rege  a  pncd'  die  sancti  Michaelis 
in  tres  septiman*  ubicunq;  Sec.  duodedm,  Stc* 
de  vicineto  prsed*,  per  quos,  &c.  et  qui,  &c. 
ad  recogn*,  ke.  quia  tam,  &c.  Idem  dies  dat' 
est  tam  praefat*  Roberto  Saver  Miles,  qui  se^' 
quitur,  kc,  quam  pnedict*  Majori  et  Commu* 
nitat*,  ac  Givibus  civitat*  London  pnedict*,  &c« 
Et  pned*  Attorn*  dicti  Dom*  Regis  nunc  ge- 
neral*, quoad  placitum  preefat*  Major*  et  Com* 
munitat*  ac  Givium  civitat*  London  pred*  su" 
perius  rejungendo*  pladtat',  pet*  inde  diem  in* 
terloquendi  coram  dicto  Dom*  Rege,  a  die 
sancti  Michaelis  in  tres  septiman'  ubicimq; 
(Stc.  et  et  conoeditur.  Sec,  idem  dies  dat*  est 

Cefat*  Majori  et  Communitat,  ac  Givibus  civil* 
ndon  pned*,  &c.  ad  quas  quidem  tres  septim* 
sancti  Michaelis  coram  dicto  Dom*  R^  apud 
Westm*  venit  tam  pnefiait*  Robertus  (tawyer 
Miles,  qui  sequitur.  Sec*  juam  pned'  Major  et 
Couimuuitas,  ac  Gives  cintat*  London  prted* 

ST  Attorn*  suum  pned*  £t  pned*  Vic*  com* 
ertf.  non  misit  inde  breve,  ideo  sicut  alias 
pnrcept*  est  Vic*  com*  Hertf.  pned',  quod  ve- 
nire fac'  coram  dicto  Dom*  Kege  in  octab^ 
sancti  Hilar*  ubicunque,  &c.  duodedm.  Sec,  de 
vicineto  de  villa  Hertf.  pned',  &c.  per  quos. 
Sec,  et  qui,  &c.  ad  reco^*.  Sec.  quia  tam^ 
Sec,  idem  dat*  est  tam  pnefat'  Roberto  Sawyer 
3filiti,  qui  sequitur.  Sec.  quam  predic*  Maiori 
et  Gonununitat*,  ac  Givibus  civitat*  London^ 
Sec, 

Et  pned*  Attorn*  diet*  Dom*  Regii^ntmc  ge« 
neral*,  qui,  Sec,  quoad  pladtum  ipsorum  Major* 
et  Communitat',  ac  Givium  civitat*  pra^d*, 
quoad  coufectionem  et  ptiblicationem  legis  pro 
levatione  dcnanoruro  de  personis  ad  pubuca 
mercata  iniradvitat*  pned*  tent'  cum  victuali- 
bus  et  provisionibus  ibidem  vendend*  accedenS 
ac  exactionem  et  levationem,  hujusmodi  denar* 
superius  fieri  suppodt*  per  ip&os  Majorem  et 
Communit*,  ac   Cives,   superius  rgungenda 

id 
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pladtatS  pio  eodem  Dom*  Rege  nunc  dicit,  quod    puUicis  mercatis  ibidem,  quam  etiam  pro  ona« 
per  atiqua  per  ipios  superiiu  inde  allegata  li-    men  to,  ainptificatione,    et   conrenicn*   pned* 

'       •       -       '  RegabExcambii^etaUammlooonimpnrmeor 

iionat*,  et  cuius'ibet  vel  alicujas  eoniDdem  rea» 
pective,  et  aci  iQteot]<m/,qtto^^^^®i>&^i^  aatia- 
Actio  dat«  foret  proprietarS  et  ali^  babent^ 
aliquem  atatam  sive   intercesse  ir  fundis  ci 
locts,  qpse  fuisaeot  vel  foreot  extrapoait*,  ca- 
piendS  et  occupand*  pro  puUicia  locia  mer- 
catoriis,  prad*  Major,  AldermannS  et  Cmb- 
muDS  per  ipsos,  tcI  alios  in  ea  parte  fore  ap-. 
punctuate  etauthorizatS  tractarent  et  agrearent 
cum  proprietar*  et  al'  iflteresaat*  in  eisdeiti,  ct 
in  casu  voluntaria^  recusationiis,  sire  aGcojaa 
talis  inhabilitatis,  sive  impedinieiil'  qual'  in  quo* 
dam  al*  actu  parliamenti  in  eodem  actu  speci** 
ficat*,',  pro   re-sdificatiune   civitat'    London, 
miper  antea  fact*,  mentionat'  fuerS  sen  aUot 
incapacitate  cajuscunq;  in  proprietar*  iude,  rel 
a1*  intereasat*  in  eisdero,  aiftractand'  et  agre- 
and*,  praed*  Major  et  cur»  Alderman*  foreut  ei 
Kier*  per  actum  ^rxd*  aiithorizat*  et  requisK^ 
causare  jur*  fore  in^1a^nel1at*  in  tal*  mpdo 
ct  forma,  prout  per  actum  pr«d*  direct*  et  ap« 
punctual  fuit,  ita  quod  null*  duo  jur*  pr«d*  ue 
fore  impanncllat,  renirent  ex  una  et  eadem ' 
wai-da,  adjudicare  et  assidere  qual*  compenaa- 
tion*,  et   satisfaction*  in  auibusUbet   casiboa 
pr^cd*  forent  adjudicat*,  et  dat*  reapecttvia  pro> 
prietar*,  et  aliia  interessat*  in  fundis  et  locis  sic 
extrapoait*  capicnd'  et  occupand*  pro  aliquibua 
usibus  vel  proposiiis,  ut  prefertur,  in  proaeca- 
tione  ejusdem  aclua,  secundum  tal*  eorum  re« 
spectivos  status  et  interess*.    Et  ulteriua  in- 
actitat*  fuit,  quod  pro  omnimodis  carbonibua, 
quae  ab  ct  post  primum  diem  Mail,  millesinio 
scxcentisimo  et  septuagesimo,  et  ante  vicesi* 
mum  nonum  diem'  SeptembiiSf  qui  foret  in 
anno  Dom*  millesimosexceiiteaimo  octogesioio 
septimo,  forent  importat*  et  adduct*  in  pned* 
porium  civitat*  London,  seu  riviun  Tbamesis, 
mfro  libertat'    civitat*    pned*   super  eundem 
rivum,  solut*  foret  per  viam  iro|)ositionis  su> 
perinde,  aecund*  rataa  posteameiitionat*  (Tidel*) 
pro  omnibus  tal*  carbonibus,  qual*  ibi  importai* 
et  induct*  forent  ab  et  post  primum  diem  Mali, 
mileaimo  sexcentesiroo   et    sentuagesimo,^  et 
ante  vicesimum  quartum  diem  Juaii,  millesdnio 
«exceute8imo8ei>tuagesiniose]>timo,  solut*  Ibrei 
pro  qualibet  celdar*  seu  tonna  inde^uos  aoKdos 
ultra  imposition*,  duotlecim  denar*  pro  celdar* 
.«eu  tonna  per  pned*  actum  yvo  re-flpdificaifone 
civitat*  London  appunctuat*  solvendS  rt  pro 
omnibus  tol*  carbonibus,  qua  ibidem  importat' 
et  induct*  forent  ab  et  post  praedict*  vicesimnm 
qnartum  diem  Junii,  millesimo  aexoentesimo 
Re{>tuagesimo  sepiimo,  et  ante  prsnl*  vicesinanm 
nonuni  diem  Septembris,  millesimo,  sexcente- 
si  mo  nctogeslmo  sepUmo,  solut*  forent  pro  qua- 
tibet  celdar*  sife  tonna  inde  tres  solidoa;  ei 
iidem,  vigor e  actus  pned*,  forent  collect*,  levnt* 
et  solut*  in  tali  forma  et  mode,  in  omni  et  qoo- 
libet  respectu,  prout  in  ei  per  prsd' priomn 
actum  fuit  Umitat*  et  appunctuat*  pro  ooOee- 
tione  et  levatione  debit*  duodecim  denar*  pro 
celdar^  siye  tonna  caibonum  impontf  toer  prio* 
rem  actum  pnedS  ei  wdw$  ei  qnaanbfi  po-^ 


oertat*,  privileg*,  el  franthls*  fore  de  seip^is 
nnnm  corpus  corporal*  et  ptJ^lticum  la  re,  facto, 
et  nomine,  per  nmnen  Majorls  et  Coininunitat*, 
ac  Civium  civitat*  London,  ac  per  idem  nomen 
placitare  et  implacitari,  respondereac  respon- 
deri  per  ipsos  superius,  ut  pra^fertur,  clamat, 
eisdem  Majori  et  Communitat*  ac  Civibus  allo- 
cari  non  denent,  quia  proiestando,quod  ipsi  pro'd* 
Major  et  Coramunit*,  ac  Gives  civitat*  London 
pneid*  decimo  septimo  die  Septembris,  anno  vice- 
aimo  sexto  supradicto,  in  replicatione  pned* 
roentionat*,    necuon    continue   postea,    et   a 
tempore  cuj us  contrar*  memorla  honiinum  non 
existit*  minime  seisit*  fuer*,  seu  adhuc  seisit*  ex- 
istunt  de  et  in  p^  blicis  mercaiis  pned*  in  domi- 
nicosuo,  ut  de  feodo,  nee  per  totum  idem  tempus 
aumptibus  suis  propriis  providerunt,  seu  pi'o- 
videre  consnever*  et  debuer*  sora  mercatoria, 
aive  loca  ubi  btijusmodi  mercata  tent*  fpar* 
qnotiescunq;  necesse  fuit,  stallas,  stationes,  et 
alias  accomroodationes  pro  personls  ad  eadetn 
meroata  venien*  cum  viciiialibus  et  provision!- 
bus  ibidem  vcndcnd*,  pro  melio/i  et  uiagis  con- 
yeniend*  vendition*  et  exposition*  eorundem, 
prout  prsd*  Major  et  Commiinitas,  ac  Gives 
auperius  rejnngemlo  allegaver* ;  protestandoq; 
etiam,  quod  rat*  pred*  per  actum  sive  ordina- 
tion* prttd*,  ut  prxfertur,  sotvi  ordinat*  prsd*, 
tempore    confectionis    ordiuationis   illius,    et 
extunc  h&cusq;    non  fuer*    rationabile.^,  ncc 
adhuc  rationabiles  existunt,  prout  iidem  Major 
et  Gommunitas,  ac   Gives  superius  similiter 
allegaver unt.     Pro  placito   tamen  idem  At- 
torn* diet*  Domin*  Regis  nunc  generalis  dicit, 
Iuod  per  quendam  acUim  in  narliamento  diet* 
^om*  Regis  nunc  tent*  apuu  Westmonaster* 
per  separales  prorogationes,  decimo  quarto  die 
Februarii,  anno  regni  diet*  Dom*  Re?is  nunc 
Tioesimo  secundo  (inter  alia^  inactitat*  fuil,  ad 
finem  quod  apti  et  commodt  loci  infra  dictam 
civitat*  et  libertat*  ejusdem,  ex^raposit*  et  ap- 
punctuat*  forent   pro    reaedificand*  et  custo- 
diend*  mercata  ampliori   convenientia  quam 
antea  fuer*,  ita  quod   principales  stratas  non 
forenC   impedit*  (Angl*   ptilred)  et  obstruct* 
perinde,  nrout  antea   consiiet*  fuit,  et  quod 
Regale  Excambium,  Guild-hall,  1e  Sessions 
House  in  1e  Old  Baily,  et  commun*  ^ols  et 

Sisoose  infra  pne<l*  civitat*  forent  amplificat*  et 
ct*  magis  commoda  pro  publicis  usu  et  orna- 
ment* Givitatis*  et  melius  securitand*  a  periculo 
ei  casualitate  confli^-ationis,  et  quod  aliquas 
oonvenien*  distantis,  intervall*  et  circuilus 
ftmdi  fbrent  relict*  inter  Regal*  Excambium, 
e(f  alias  domos  ^edificand*  infra  civitat*  praed*, 
quod  Major,  Alderinanni,  et  Goramun*  civitat* 
pned*  in  Gommun*  Gondlio  assemblat*  im- 
^  penderent  (Ang*  should  and  might  emptoy)  et 
per  actum  pned*  autboritat*  fner*  impendere 
ialia  loca  e(  portion*  fundi  infra  Givitat*  prsed* 
et  libertat*  ejusdem,  prout  per  et  cum  dicti 
Dom*  Regis  nunc  approbation*  tunc  fuer*,  vel 
ante  decimum  diem  Martii,  milleaimo  sexcen- 
teaimo  sexagesimo  nono,  foreot  extraposit*  et 
adjudicat*  neceasar*  ei  convenieQ*,  tam  pro 
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tettat*,  autkoritat*,  dlrectiones,  et  prbvisioa'  in 
vel  uer  prasd*  prioreui  actum  menUonatS  vd 

Sum*  pro  levatione  et  coHectione  iode: 
Diiie0qae  qui'Jem  d^ar^  sic  recipiendS  super 
compute  praed'  respi^ctivarutn  imposition*,  seu 
earam  mterius  de  tempore  in  tempus  ibrent 
•olut*  io  reoeptu  Camene  clvllat*  liDudon,  et 
abiude  forent  emanat*  ei  solut*  secaiidum  di- 
rectionem  el  appunctuation*  prsed*  actus  de 
aano  vicesimo  secuudo  supradicto,  et  non  aliter ; 
et  praMl*  Camera  civitat*  London  staret  et 
ouerat*  foret  cum  toto  resid*  denar*  praed*  ibi- 
deiB  solutS  qui  non  sic  emanat*  forent  et  solut*. 
£t  ulterius  inaotitai*  fuit,  quod  omnes  et  quae* 
libet  summa  et  summae  mooetS  quae  le?at* 
foret  sutler  reception*  separal*  etrespecti\arum 
imposition*  praed*,  sive  per  tal*  addiuoaal* 
debit*  in  casu  concealament*  indc,  prout  (ler 
pi'aed*  priorem  actum  appunctuat'  fuit,  t'oret 
occupat*  et  disposit*  moUo  et  forma  sequeu* 
(videl*)  una  quarta  pars  omnium  denuiio.  *,  quae 
ab  et  post  iiraed*  primum  diem  Maii,  milSeaimo 
sexcentesimo  et  septuaget>Imo  et  ante  praed* 
vieesimum  quartum  diem  Junii,  miJ!esimo  sex- 
/centesimo  septuagesimo  septimo,  forent  levat*, 
sive  solubil*  su|)ei-  recepliou*  prccd*  imposidon* 
duorum  solid*  pro  qiialibet  celdar*  vel  tonna,  car- 
bonum,  seu  in  casu  concealament*  iode,  ut  pra;- 
fertur,  foret  occupat*  et  disposit*  pro  et  ergfa  sa- 
tisfaction* pro  fundis  extraposit*  et  occuput*  pro 
amplificationestrataruiu,  copfection*  wbariarum 
et  |)ortuum,  publicorum  mercatorum  locorum,  et 
alionun  publtcorum  usuum,  tarn  in  acta  iJ|*, 
quam  in  actu  praerecltat*,  mentionat*,  et'ap- 
punctuat*,  et  quod  una  medietas  omnium  denar*, 
qui  ab  et  post  vicesimum  qi.artura  diem  Juuli, 
miiesimo  sexcentesimo  septuagdsimo  septimo, 
forent  levat*  seu  solubil*  super  prsd*  imposit^ 
tnum  solid*  pro  celdar*  vel  tonna  carbonum,  de 
tempore  in  tf  mpus  foret  occupat*  et  disposit* 
pro  satisfactione  pro  fundo  extraposii*,  et  oo> 
cupat*,  ut  praifertur,  et  tal*  al*  publicis  usibus  et 
proposit*,  qual*  in  actu  ill*,  et  in  actu  prsrecitat* 
fuer*  mentionat*  et  appunctuatS  prout  per 
eundem  actum  dc  anno  vicesimo  secundo  su- 
pradicto  (iuter  al*)  plenius  liquet  et  apparel. 
£1  pra^d*  Attorn*  diet*  Dom*  Hegis  nunc  ge- 
neral*, qui,  Sec.  pro  eodem  Dom*  Kege  nunc 
ulterius  dicit,  quod  virtute  actus  illius  iidem 
Major  et  Commuoitas,  ac  Gives  civitat*  London 
prced*,  ante  coniectionem  et  publicationem 
legis  praed*,  scilit^et,  prime  die  Septembris,  anno 
regnt  dicti  Dom*  ReL;*is  nunc  vicesimo  sexto  su- 
pra<ricto,  apud  London  prsd*,  in  parochia  et 
warua  ii^ried*.  babuer*  et  receper*  pro  debito  el 
vectigali  prasd'  de  duobus  solidis  pro  qualibet 
celdar*  sive  tonna  carbonum  in  civitat*  London 
sive  portum  ejusdeit)  importat*,  indent*  dena- 
rionim  sumniam  ad  proposita  prxd*?  £t  ul- 
terius idem  Attorn*  Dom*  Re^  nunc  general*, 
qui,  &c.  pro  eodem  Dom'  xlege  nunc  dicit, 
quod  Major  et  Commuuitas,  ac  Gives  civitat* 
London,  absque  aliquo  jure,  titulo,  sive  auUio- 
rital*  quibuscunq|ue,  premissis  pried*  non  ob« 
stantibus,  pr»d*  die  Jovis,  scilicet,  prxd*  de- 
eimo  septimo  die  Septembris,  anno  regni  dicti 


eorum  Cotnmun*  Concilio  adtunc  lent*  in  camera 
Gufldbal!  civitat*  London  praed*,  vi<ielicel,  in 
parocliia  sancti  Michaelis  Bassisbaw  London 
mslmul  asvemMat*,  tecer*,condider*,  et  publica- 
ver*  praed*  legem  j:eripsoa  de  facto  inactilat*, 
pro  ievatione  sepand*  denar*  summar*  prad*,  de 
oomibus  subditis  ac  liffeis  Dom*  Regis  nunc, 
tiim  liberis  quam  uon  Uberis  bomiuibus  civitat* 
pra^d*,  et  aliis  extraneis  ad  publicu  mercat*  in- 
fra civit*  prudS  *ent*  acceden*  cum  victual*  el 
provisionibus  suis  ibidem  veudend*,  ac  easdem 
sepaial*  denar*  summas,  sub  solo  colore  et 
pi  xtextu  legis  prscd'  sic  per  ipsos,  pro  eorum 
pi-ivato  lucro  et  commodo,  illegaliter  fact*,  el 
absque  aliquo  alio  jure,  titulo,  sive  autborital* 
quibuscnnque,  pi  r  pra;<i*  spatium  septem  an- 
norum  post  piaid*  decimum  seplimmu  diem 
Septembiis,  auuo  vicesimo  sexlo  supradicto 
prux*  sequen*,  et  amplius,  apud  London  praed*, 
111  parochia  pr-ird*,  de  omnibus  diet*  Dom*  Hegia 
ligeiset  sumlitis  ad  prsed*  publica  mercata,  per 
toluin  tempus  pned*,  infra  civitat'  pned*  ton!*, 
cum  victual*  et  provisionibus  ibidem  vendend* 
accedeutibus,  exeger*  et  levaver*,  et  exigi  et  le- 
vari fecer*,  et  denar*  ill*  ad  eorum  proprios  usus 
convertttrunt  et  disposueruni,  in  subversion* 
boni  regiauiiisetguberuation*,civitatis  pned*,  el 
in  maguuni  oppression*  et  depauperation*  om- 
nium dicti  Dom*  Regis  nunc  ligeorum,  ad 
mercata  pne  .*  cum  victualibus  et  provisionibus 
suis  acoeden*  et  venien*,  ad  grave  dampnum  el 
nocumentum  omoiuin  ligeorum  et  suoditorum 
dicti  Domini  Regis,  in  augmentation*  preciorum 
omnium  victual*  et  provision*  in  mercata  praed^ 
vendit*,  ac  in  dicti  Domini  Regia  nunc  el  co- 
ronas suas  Regiae  exhaeredalionem  tuanifiefl'- 
lam,  ac  contra  fiduc^  in  ipsis,  ul  corpore  cor- 
porut*  et  politic*,  per  Dom*  Rt^em  ac  leges 
hujus  regni  Angl*  reposit*,  proul  praed*  At- 
torn* did*  Oom*  Regis  nunc  generalis  pro 
eodem  Dom*  Rege  nuncsuperius  replicaudo 
allegavil;  absque  hoc,  quod  praed*  Major  el 
Gommunitaa,  ac  Gives  civitatis  London,  a  lem- 
pore  cnjus  contrar*  memoria  hominum  son  ex- 
igit,  babuer*,  seu  habere  consueveiA  toloel% 
rataa,  sive  denar*  sunomas  per  ipaos  Majorem  el 
Goinmunitat*  ac  Gives  civitat*  praed*,  superioa 
supposit*  fore  per  praefat*  legem  sive  ordina- 
tion* praed*  assess*,  et  in  certitudinem  reduct% 
pi-out  per  placitum  i^rum  Miuoris  el  Gom- 
munitat*,  acCivium  civitat*  London  praed*  an* 
perius  rejungendo  supponilur.  £t  hoc  idem 
Attorn*  General*  pro  eodem  Dom*  Rege  nunc 
parat*4  est  verificarc ;  unde  el  ex  quo  iidem 
Ms^or  et  Gommunitas,  ac  Gives,  libeitat*,  pri- 
vil^  el  franchts*  praed*  fore  de  seipsia  .coqiiis 
corporal^  el  politicum,  ex  causa  praed*  fons- 
fecer*^  idem  Attorn*  General*,  -  ul  prius,  pro 
eodein  Dom*  ^^^  nunc,  pet*  judicium,  el  quod 
nraed^  Major  et  Gommunitas,  ac  Gives  civitat' 
London  praed*,  de  praemissis  convincantur,  ac 
de  libertat*,  priyileg*  et  fcancbis'  ill*  alijudtcenlur 
et  excludantur,  &c. 

£t  quoad  placitum  praefat*  M^joris  el  Gom- 
munitat*  ac  Givium  civil*  London,  pi'ssd*  supe- 
rius    rejungendo  placilat*,  quod  resicl*  prasd^ 


pom*  Regis  nunc  vicesimo  sexto  supruUd*,  in  I  placiti  prsem*  AUom*  general*,  in  assign*  foris- 
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^ctur<,  ut  praeiertor,  saperius  replicando  pla- 
citat^  idem  Attorn^  did*  Dom'  Regis  Dime 
e^eneralS  protestaado,  .quoad  pned*  prorogatio 
dicti  parliamenti  per '  praiat*  Dom*  Kegem  fuit 
pro   aiversis    aecessar'  et  nrgentibas  catuas, 
bonumet  utilitatem  dicti  Dom'  Regis. et  reipii 
6ui  coDcenien%  et  secundum  veram  et  indubitat* 
prserogatiTain  et  potestatem  dicti  Dom'  R^s 
nunc;  et  pereaudem  prorogationem  prosecutio 
publicsejustitis  regni,  et  prsparatioiiis  (Angl^ 
the  making  Prffoisiont)  nccessar*  pro  prcser- 
ration*  diet*  Dom'  Regis,  et  ejus  subditonim 
Protestaiitium,  non  recepissent  t^bstnictionera 
(An^l*  Interruption)  proutper  petitionem  prs^d* 
per  vota  et  suflra^a  prefat'  Mfyoris  ei  Com- 
munitatS  ac  Civram  civitat*   prasd^   in  dicto 
Comrouni  Coticilio  assemblatS  sic  ut  prsfertur 
ordinat*  false  et  malitiose  allegatur  ;  pro  pla- 
cito  tamen'  idem  Attorn*  general*  pro  eodem 
Dom*  Rege  nunc  dic%  qu(3  placitum  prsfat' 
'Majoris  et  Communis,  ac  Cmum  civitat*  Lon- 
don praed*  snperius  rgungendo  in  ea  parte  pla- 
citat*,  matenaque  in  eodem  content*  minime 
sufficien*  in  l^e  existunt  ad  ipsos  Majorem  et 
CommunitS  nc  Cires  civitat*  pned*  ad  clamand* 
libertat*,  prmleg*,  ei  franchis*  prsd*,  fore  de 
seipfiia  corpus   corporat*  et  poiiticum  in  re, 
facto,  et  nomine,  ^er  nomen  Majoris  et  Com  - 
mnnS  ac  Civium  dv'  London  praedf,  ac  per  idem 
liomen  placit*  et  implacit*,  resp*  et  responden, 
pibiallocandSseuadjudicand'  manuten^  Quodq; 
ipse  idem  Attorn*  gener*  ad  placitum  ill^  modo 
et  forma  ]irsd*  placitat*  pro  eodem  Dom*  Reg* 
nunc  necesse  toon  babet,  nee  per  legem  terrft 
tenetnr  aliqifo  modo  respondere.    Et  hoc  idem 
Attorn*  diet*  I>om*  Regis  nunc  general*  pro 
eodem  pom*  Rege  nunc  parat*  est  Terificare. 
fJnde  pro  dcibctu  sufficien*  placiti  ipsorum 
Miyoris  et  Communitat*,  ac  Civium  ciTitat* 
praed*  in  hac  pane  idem  Attorn*  dicti  Dom* 
Kegis  nunc  general*  pro  eodem  Dons*  Rege 
nunc,  pt  prius,  pet*  judicium,  et  quod  pranl* 
Major  et  Communitas,  ac  Cires  civitat*  London 
pr»d*  de  praemlssis  convincantnr,  et  delibertat*, 
privfleg*,  et  fraBch*  ill*  adjudioentur  et  exchi- 
pantur.  Ice. 

Etprasd*  Major  et  Communitas,  a^  Cives 
ciTit*  prasd*,  quoad  moration*  in  lege  pnelat* 
Attom*  die*  Dom*  Regs  nunc  generalis,  quoad 
praed*  placitum  ipsor*  M^jor*  et  Communitat*, 
ac  Ctviupi  civitat*  London  snperius  rejungendo 
plapit*  ouod  pned*  resid*  pned*  placiti  die*  Attorn* 
g«nenu*in  assign*  forisfactnr*,  ut  praefertur, 
piq[»erius  replicando  placitat*,  ex  quo  ipsi  suffi- 
cien* malerram  in  Usgt  in  eod*  placito  suo  ad 
}psM  Majorem  et  Communitat*,  gp  Cives 
cnitiif*  London  ad  damand*  praed*  libertat*  pri- 
yllegr*,  etfranchiB*  fore  de  seipsis  unum  corpus 
l»)rporat*  et  poHticum  in  re,  lacto,  et  nomine, 
pjsr  nomen  Major*  et  Commumtet*,  ac  Civium 
jdvtta)!*  I^ndon,  ac  per  idem  nomen  pladtare  et 
{mplAcitMri,  respondere  ac  responden  per  ipsos 
•aperittsdamat*,  da  aHocand*  et  adjudicand* 
inanatenetid*  sqperius  allegairer%  quam  ipsi 
parat*  sunt  verincare,  quam  quid^  materiam 
pned*  Attorn*  die*  Dom*  Rmsnunc  general*^ 
pro  modern  Dcm*  ^ege  Qonwidt,  nee  ad  cam 


aliqualit*  respond^  sed  fwfication*  iU*  admittere 
omnino  recusat,  ut  prius,  pet*  judidmn.  Et 
quod  libertat*,  privile^,  et  frandiis*  ill*  eis  ei 
snccessoribussuisdemoepsallocentur  et  adjn- 
dioentur,  et  quod  ipsi,  quoad  premiss*  ill*,  ab 
hac  cur*  dimittantur,  &c. 

Et  quoad  praed*  pladt*  prsMl*  Attorn*  Dom* 
Regis  mine  s;eoeral*  pro  eod*  Dom*  Rcffe, 
quoad  confiection*  et  publication*  legis  pro  le- 
vatione  denar*  de  person*  ad  puUica  mercata 
infra  civit*  praed*  tent*  cum  victual*  et  provisi- 
onibus  ibidem  venend*  acceden*,  ac  exaction* 
et  leration*  hujusraodi  denar*  superiua  fieri  sup- 
posit*  superius  r^ungend*  placitat*,  iidem  Major 
et  Communitas,  ac  Ciyes  civit*  praed*  (at  prius) 
dicunt,  quod  Major  et  Communitas,  ac  Cires 
civit*  London.  praHi*'a  tempore  cujus  contrar* 
memor*  horn*  non  existit,  habucr*,  et  habere 
consuever*,  rationabil*  tolnet*  ratas,  rave  denar* 
summasde  omnibus  person*  ad  roercat*  praed* 
cum  victual*  ctprovinou*  ibidem  venend*  te- 
nend*  pro  stallis,  stationibus,  et  al*  accommoda- 
tion* per  eas  pro  vendition*^  expositione  hujus- 
modi  victual*  et  provision*  m  mercat*  ill*  babit^, 
et  de  hoc  pen*  se  super  patriam. 

Et  pned*  Robertus  Sawyer  Mil*,  Attorn*  dk* 
Dom*  Regis  nunc  general*,  qm  pro  eod*  Dom< 
Rege  in  hac  parte  sequitur,  die*,  «|aod  placitum 
preed*  nnefat*  Major*  et  Communitat*,  ac  Civium 
dvit*  London  praed*  superius  repdlando  pla- 
citat*, materiaque  in  eod*  content*  minns  suffi- 
cien* in  lege  existunt  ad  ipsos  Major*  et  Com^ 
rounitat*,  ac  Cives  dvit*  praed*  ad  clamaiid*  li- 
bertat*, privilege,  et  francbis*  praed*,  fore  de 
seipsis  \mum  porpus  oorporat*  et  poUticam  in 
re^  facto,  et  nomine,  per  nomen  Major*  et  Com- 
munitat*, ac  Civium  civitat*  London  pned*,  ac 
per  idem  nomen  pladtare  et  impladtari,  respon- 
dere et  responden  sibi  allocand*  seo  adjudiomd* 
manutenend*,  ad  quod  ^ludem  placitum  modo  ei 
forma  praed*  placitat*  idem  Attoin*  die*  Dom* 
Rem  nunc  general*  necesse  oon  babet,  nee 
per  legem  terrae  tenetur  aliquo  modo  resptui- 
dere  pro  eo*  quod  {idem  Miyor  et  Communitas, 
acChres  dvit*  praed*  non  ostender*  quanta  vel 
qualia  tolnet*,  ratas,  sive  denar*  summas  iideoi 
Mqor  et  Communitas,  ac  Cives  drit*  London 
pram*,  a  tempore  cujus  oontrar^  memor*  ho- 
minnm  non  existit*,  habuer*,  nee  aUegaver* 

3uod  ipd  unquam  habuer*  tolnet*,  rat*,  sive 
enar*  summas  per  ipsos  superius  suppodt^ 
fore  per  legem  suam  praed*  fore  reddct*  m  oer* 
titodmem;  et  hoc  idem  Attorn*  die*  Dom« 
Regis  nunc  general*  pro  eodem  Dom*  Kege 
parat*  est  rerificare;  undo  pro  defecttt  suf- 
fiden*  pladti  praed*  in  hac  parte,  idem  Attorn^ 
die*  Dom*  Kegis  nunc  general*  pto  eodem 
Domino  Rege,  ut  prius,  p^*  judidum  et  ^oad 
praed*  M%jor  et  Commomtas,  ac  Cives  dvitat^ 
London  praed*  de  praeroiss*  praed*  in  pladt* 
praed*  convincantur,  et  de  libertat*,  ptivBeg*, 
et  Urancbis*  uk*  supradlct*  penitus  exdudaotur 
et  abjudioentur.  Sec, 

Et  praed*  Migor  et  CommumUs,  ac  CiTcs 
dvilat*  London  praed*  petunt  lioen^m  inde 
intNJoqoend*  corain  Irom*  Rege  uiQW  in 
octab*  sancti  Hilar*,  yhiciiiiqae,  te.  0t  en 
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conoeditiir.    Idem  dies  dat*  est  pnefitt*  Attorn* 
die*  Dom*  Regis  uunc  generals  &c.    £t  pned* 
Attom*  die'  Dom*  R^^  nunc  general*,  qui 
pro  eod^  Dom'  Rege  m  hac  parte  sequttur, 
quoad  pbcitum  pree&t*  Majoris  et  CommBui- 
tatS  ac  Civium  civitat*  London  preedS  quoad 
libortatS  privilege,  et  franchis*  pnedS  per  jpsos 
superius  clamat*,  videlicet,  ipsios  habere  vice- 
com*  civit*  et  com*  civjt*  London,  et  Vicecbm* 
com*  Midd*,  et  nominare  et  eliirere  ex  seipsis 
dnas  person*  lore  Vic*  cint*  ^raed*,  et  com* 
^usdem  dvit*,  et  Vic*  com*  Midd*,  ac  iU*  sic 
nominat*  et  elect*  praeficere  et  constituere  Vic* 
ciTit*  praed*,  et  com'  ejusdem  civit*  etVic* 
com*   Midd*   ac    nt   Vic*   civit*    praed*,    et 
com*   ^osdem  civit*,  de   execution*  et  re- 
tom*  omnium  brevium,  billarum,  et  praec<;p- 
torum  Dom'  Btegis  pro  administratione  jus^ 
titiae   infra  civit*  praed*,   et   com*  ejnsdem 
dvit*  exequend*  et  faciend*  quae  ad  ofHcium 
Vic*  faciend*  pertinent,  et  ad  faciend*  et  exe- 
quend* omnia  et  singula  alia  infra  dvit*  praed*, 
et  com*  ejusdem  dvit*  quae  ad  officium  Vic* 
fiiciend*  pertinent,  ac  ut  Vic*  com*  Midd*  pro 
codem  com'  deservitur,  ac  omnia  brevia,  billas, 
et  praecept*  Dom*  Regis  infra  com*   Midd* 
^raed*,  pro  administratione  et  executione  jus- 
ticiae  iDidem  exequend*,  et  retom*  inde  ^iend* 
quae  ad  offidnm  Vic*  raciend*  [pertinent  supe- 
rius placitat* ;  necnon  quoad  placitum  praefat* 
M^or*  et  Communitat*,f  ac  Civium   civitat* 
London  praed*,   quoad  libertat*,  privileg*,   et 
fi-aachis'  per  ipsos  superius  clamat*,  videlicet, 
Major  die*  civitat*,  et  hujusmodi  Alderman* 
ejusdem  dvitatis,  qui  ofBcium  Majorat*  civit* 
iff*  sustinuer*,   ac  mde  fiier*  dimissi,  ac  tres 
Alderman*  senior*  dvit*  praed*  qui  diutius  in 
offic*  Alderman*  civit*  praed*  steter*,  et  onus  et 
offidum  Majorat*  dvit*  praed*  non  sustinuer*, 
fore  Justic*  £k>m*  Regis  ad  pacem  infra  dvit* 
praed*  conservand*,  ac  ad  session*  pacis  et  pla- 
dta  ooron*,  sdlicet,  tal*  pladta  coron*,  qual* 
Justic*  Dom*  Regis  ad  pacem  conservand*  as- 
sign* legitime  tenere  po^nt  infra  eand*  civitat* 
teuend*  ac  ad  onmiafeloa*,  riot*,  rout*,  et  con- 
vciiticul*  illidt*  infra  civit*  ||)raed*  inquirend*, 
audiend*,  etterminand*  supenus  placitat*,  idem 
Attoi^*  die*  Dom*  Regis  nunc  general*,  qui  pro 
eodem  Dom*  Rege  in  hac  parte  sequitur,  petit 
ultezius  licenc*  inde  inter  eloquend*  coram  Dom* 
Rege  usque  octab*  sancti  Hilarii,  et  ei  conce- 
ditur,  &c.    Idem  dies  dat*  est  praefat*  Majori 
et  Communitat*,  ac  Civibus  civitat*  London 
praed*,  &c.     £t  quoad  materiam  in  lege,  unde 
tam  praed*  Attorn*  die  Dom*  Regis  nunc  gene- 
ral*, quam  praed*  Major  et  Commuf  itas,  ac 
Cires  dvitat*  praed*  posuer*  se  in  judic*  cur* ; 
sed  quia  cur*  die*  Dom*  Regis  nunc  hie  de 
judic*  sno  deet  super  praemissLs  reddend*  non- 
dum  advisatur,  dies  wde  dat*  est  tam  praefat* 
Roberto  Sawyer  MU*,  Attoni*  die*  Dom*  Regis 
nunc  general*,  qui  pro  eodem  Dom*  Re|?e  in 
hac  parte  sequitur,  quam  praed*  Major** et  dom- 
mumtat*,  ac  Ciribus  dvitat*  London,  &c.  co- 
ram Dom*  Rege  in  praed*  octab*  sancti  Hilar*, 
ubicunqoe.  Sec.  de  judic*  sno  inde  audiend*,  eo 
quod  cur*  Dom*  R^ps  hie  nondum,  Sec. 


Ad  quam  quidem  octab*  sancta  Hilar*  coram 
I)om*  R^  &pud  Westm*,  ven*  tam  praefat* 
Robertns  Sawyer  Mil*,  qui  sequitur,  &c.  quam 
oraed*  Major  et  Communitas,  ac  Gives  dvitat* 
Liondon  praed*,  per  Attorn*  suum  praed*.  £t 
praed*  Major  et  Communitas,  ac  Cives  civitat* 
London  praed*,  ex  quo  ipsi  sufficien*  materiam 
in  lejg^  inpladto  sue  praed*  superius  re[>eilando 
placitat*  ad  ipsos  Majorem  et  Communitat*^  ac 
Cives  dvitat*  London  ad  clamand*  liberUt*, 
privileg*,  et  fhuichis*,  fore  de  seipsis  unum 
corpus  corporat*  et  politicum  in  re,  facto,  et 
nomine,  per  nomen  Majoris  et  Communitat*, 
ac  Civium  dvitat*  London,  ac  per  idem  nomen 
placitare  et  iroplacitari,  respondere  ac  respou- 
deri  per  ipsos  superius  clanuit*,  eis  aDocand*  et 
a^judicand*  manutenend*  superius  allegaver*, 
quam  ipsi  parat*  sunt  verificare ;  quam  quidem 
materiam  praed*  Attorn*  die*  Dom*  Regis  nunc 
general*  pro  eodem  Dom'  Rege  non  dedic*,  nee 
ad  earn  aliqualit*  respond*,  sed  verification*  ill* 
admittere'omnino  recusat,  ut  priu8,pei*  judic*, 
et  quod  libertat*,  privileg*,  et  trancbis*  ill*  eis  et 
successoribus  suis  in  perpetuum  ddnceps  alk>- 
eptur  et  adjudicentur,  et  quod  ipsi,  quoad 
praemiss*  ill*,  ab  hac  cur*  dimittantur,  &c. 
Et  praed*  Attorn*  die*  Dom*  Regis  nunc  ge- 
neral*, qui  pro  eodem*  Doin*  Rege  in  hac  puie 
sequitur,  quoad  exit*  praetl*  int*  praed*  Dom 
R^m  et  praefat*  Major*  et  Communitat*,  a9 
Cives  dvitat*  London  per  palriam  triaod*  su- 
perius jiinct*,  et  quoad  libertat*,  privileg',  et 
franchis*  praed*  per  ipsos  superius  clamat*,  vi- 
delicet, ipsos  haoere  Vic*  civit*  et  com*  civit* 
London,  et  Vic*  com*  Mid*,  et  nominare  et 
eligere  ex  sdpsis  duas  pei-son*  fore  Vic*  civit* 

Sraed*,  et  Cora'  ejusdem  cirit*,  ac  Vic'  com* 
lidd*,  ac  illas  sic  nominat*  'et  elect*  praeficere 
et  constituere  Vic*  civit*  praed*  etcbnn*  ejusdem 
civitat*,  et  Vic*  com*  Midd*  ac  ut  Vic*  civit* 
praed*  et  Com*  ejusdem  civit*  et  execution* 
et  retom*  omnium  brevium,  billarum,  et  prae- 
ceptor*  Dom*  Regis  pro  administratioDe  jus- 
ticiae  infra  dvit'  praed*,  et  com*  ejusdem  civit* 
exequend*,  et  faciend*  quae  ad  offidum  Vic* 
faciend*  pertinent,  ac  ad  faciend*  et  exequend* 
omnia  et  singula  al*  infra  civit*  praed*  et  com* 
eji  sdem  civit*,  quae  ad  officium  Vic*  faciend' 
pertinent,  ac  ut  Vic*  com'  Midd'  pro  eodem 
com*  deservitur*,  ac  omnia  brevia,  biUas,  et 
praecept*  Dom*  Regis  infra  com*  Midd*  praed' 

Sro  administratione  et  exccutionejusticiae  ibi- 
em  exequend*,  et  retorn*  inde  faciend*  quae 
ad  offidum  Vic*  fadend*  pertinent  superius 
placitat*,  necnon  quod  libertat*^  privileg*,  et 
trancbis*  per  ipsos  superius  clamat*,  videlicet, 
Majorem  die*  civitat*,  ct  hujusmodi  Alderman* 
dusdem  dvitat*,  qui  officium  Majorat*  dvitat* 
illius  sustinuer*,  ac  inde'fuer*  dimissi,  ac  tres 
Alderman*  sen*  civitat*  praed',  qui  diutius  in 
officio  Alderman*  cfvit*  praed*  steter*,  et  onus 
et  officium  Majorat*  dvit*  praed*  non  susti- 
nuer*, fore  Justiciat*  Dom*  Itegis  ad  pai.*em 
infra  civit*  praed*  conservand*,  ac  ad  session* 
pacis  et  placita  coron*,  sdlicet',  tal'  pladta 
coron',  qual*  Justic*  Dom*  Res^s  ad  pacem 
conservand'  assign*  legitime  tenere  possenl 
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Infra  eandem  «i?it'  teoend*,  ac  ^d  omnia  felonS 
riof,  rout*,  el  cooTenticul*  illicit'  iiili-a  civit* 
fmed*  in^^iirendS  audl^d*,  et  tenmnand*  su- 
periuB  jAacilat*  dic%  jquod  ipse  pro  eodem  Dom' 
Keg6  in  ea  parte  ulterius  prosequi  nan  vult 
▼eriiM  praefat*  Majorem  et  Communitat*,  ac 
Cives  dvitat*  I/mdon  p^aed^ 

Ideo  cons'  quodpraetut'  Mrjor  et  Cominunitas, 
mc  Cives  civitat^  London  prsd%  quoad  exit'  inl* 

S-aed*  Dom«  Regem,  et  prse^t'  Majorem  et 
ommunitat',  ac  Cives  civitat'  Loudon  prasdS 
per  petrtam  triand*  superius  janct*,  et  quoad 
libertat%  privilege,  et  f rancliis'  pried*  per  ipsos 
■aperius  clamat*,  viikKceiS  ipsos  habei-e  Vice- 
oom*  civit*  et  com*  civit'  London,  et  Vic*  com* 
Midd%  et  nominare  «t  eligere  ex  seipsis  duas 
penionas  fore  Vic*  ciWt*  prsd*  et  com*  ejusdem 
cirit*,  et  Vic*  com*  Midd*,  ac  ill*  sic  nominat* 
«t  elect*  praeficere  ct  constituere  Vic*  civit* 
MBd*  et  com'  ejusdem  civit*,  et  Vic*  com* 
Midd*,  ac,  ^{  Vic*  com*  cirit*  preed*  et  com* 
^uadani,  ad  eicecution*  et  retorn*  omnium  bre- 
Tiom,  bitlaram,  et  praeceptor*  Dom*  R«^s  pro 
admini8b*atione  justitiee   infra  civit*  prand*  et 
tcom*    ejusdem  civit*,  exequend*  et  faciend* 
t|iie  ad  officium  Vic*  faciend*  pertinent,  ac  ad 
fadend*  et  exequend*  omnia  et  singula  al*  inlra 
civit*  pned*,  et  com*  ejusdem  civiiat*,  qu(e  ad 
officium  T»^  iadend*  pertinent,   ac  ut  Vic* 
com*  Midd*  pro  eodem  com*  descrvitur*,  ac 
omnia  breviiu  billas,  et  prascepta  Dom'  Regis 
fnira  com'  Midd*  pi^*,  pro  administmtione  et 
ezeculionejustitiae  ibidem  exequeud,  et  retom* 
inde  faciend,  quae  ad  officium  Vic*  faciend*  per* 
tbent  superius  piacitat*,  necnon  quoad  libeitat*, 
priTileg',  et  francbis*  per  ipsos  superius  cla- 
mat*,  videlicet,  Majorem  die*  civit*,  et  faujus- 
moi^  Alderman*  ejusdem  civitat*,  qui  officium 
Hisjorat*  civit*  ill*  sostinuer*,  ac   inde  fuer* 
dimissi,  ac  tres  Alderman*  sen*  civi^*  prsed*, 
qui  diutius  in  offic*  ARIerraan*  civjtat*  preed* 
0teter*,  et  onus  et  officium  Majorat*  civit*  prsd* 
mm  snsttnuer*,  fore  Justiciar*  Dom*  Regis  ad 
paoem  infra  civit*  pnedict*  conservand*,  ac  ad 
^  0estion*  pacis  et  placita  coron*,  scilicet,  talia 
plactta  coron*,  qual*  Justic*  Dom*  Regis  ad 
pacem  conservand*  assign*  legitime  tenere  pos- 
flint  infra  eandam  civit*  tenend*  ac  ad  omnia 
felon*,  riot*,  rout*,  et  conventicul*  illicit*  infra 
civic*  proed*  in^airend*,  audiend*,  et  terminand* 
flupenus  placitat*,  eant  inde  sine  die,  salvo 
jure  Dom*  Re^is,  si  al*,  &c.    £t  quoad  die* 
separal*,  matenas  in  lege,    ucde   tam  proed* 
Attorn*  die*  Dom*  R^is  nunc  genei*al*,  qnam 
prsd*  Major  et  Communitas,  ac  Cives  civitat* 
pned*,  posuer*  se  in  judic*  cur*,  sed  quia  cur* 
die*  Dcnn*  Regis  nunc  hie  de  judic*  suo  de  et 
fuperpnemiss*  reddend*  nondum  advisatur,  dies 
inde  dat*  est  tam  praefat*  Roberto  Sawyer  Mil*, 
Attorn*  die*  Domini  Regis  nunc  general*,  qui 
pro  eodem  Domino  Rege  in  bac  parte  seqiii- 
Cttr,  quam  praed*  Major*  et  Ckimmunitat*,  ac 
Givimis  civitat*  London,  Sec.  coram  Domino 
Rege  a  die  Paschae  in  quindecim  dies,  ubi- 
Gonaue,  &c.  de  iudicio  suo  inde  audiend*  eo 
ouod  cur*  die*  Domini  Regis  bic  nondum,  &c. 
Ad  qoem  quid*  quinden*  nischae  coram  £k>- 


mino  Reire  apud  Westm*  ven'  tam  praefat' 
Robe?tu8  Sawye;*  Mil*,  AUotn*  diet*  Domini 
Regis  nunc  gencnl*,  qui  pro  eodem  Dom* 
Rege  in  bac  parte  seq-Jtkur,  quam  praefat* 
Mf^or  et  Communit88»  ac  Civil*  London  prad* 

Sir  A.Corn*  suum  {irced*,  sed  (|uim  cur*  die* 
otnioi  Regis  nunc  luc  de  judicio  aao  de  et 
super  preemiss*  reddeud*  nondum  ad  vi^itOTi 
dies  inde  ulterior  ttc^*  est  tam  pnerat*  ttoberto 
Sawyer  Mil*,  qui  sequitur,  &c.  quam  pnefiU* 
Msyori  et  Communitat*,  ac  C:vib*  civitat*, 
London  pra^*  coram  Domino  Rege  in  crastin* 
Saoctse  Tilnilat*,  ubicuur^ae,  &c.  de  judicio 
suo  super! ode  audiend  ,  6to,  eo  quod  cur*  Do« 
mini  Regis  bic  nondum.  Sec.  Ad  quod  qoideni 
crastin*  Sanctie  Trinitat*,  coram  Domino  Rego 
apud*  Westm*  ven*  tam  pnefat*  Robertus  Saw- 
yer Mii*,  Attorn*  Domini  Regis  nunc  general*, 
qui  pro  eodem  Domino  Rege  in  bac  parte  se- 
quitur, quam  prsd*  Major  et  Communitas,  ao 
Cives  civit*  London  pned*  per  Attorn*  mum 
preed* ;  et  idem  Attorn*  die*  Domini  Regis  pro 
eodem  Domino  Rege  pet*  judic*  versus  prced* 
Major*  et  Communitat-,  ac  Cives  civit*  London 
preed*  in  praemis*  reddend*,  quod  die*  libertatS 
privile^*,  et  francbis*  fore  de  seipsif  nnum 
coipus  corporat*  et  potiiicum  in  re,  ikdo,  et 
nomine,  |)er  nomen  Majpris  et  Communitat*, 
ac  Civium  civitat*  London,  ac  per  idem  nomen 
placilare  et  implacitari,  respondere  et  respon* 
deri  per  ipsos  superius  clamat*,  capiantur  in 
manus  Domini  Reg['s  nunc,  sup*  quo,  (hto  eo 

2uod  V  idetur  cur*  bic,  quod  prcefai*  Mapr  et 
!!ommunitas,  ac  Cives  civit*  pned',  forisfeeer^ 
Domino  Regi  nunc  Ubertat*,  privil^,  et  frau'- 
cbis*  pnadS  ob  catisas  in  replicatione  prae&t^ 
Attorn*  general*  superius  specificat* ;  juodqoe 
placita  preefat*  M&joris  et  Communitat*j  ac 
Civium  civitat*  London  prsed*  suoeiiua  rejon- 
gendo  et  repellendo  in^ea  parte  placitat*,  ma* 
teriaque  in  eisdem  contents  minqs  sufficten*  et 
invalida  m  lege  existunt  ad  prasclod^id*  dict^ 
Dom*  Regem  a  fbrisiactur*  prsed*,  aut  ad  ipaos 
Mt'^orem  et  Communitat*,  ac  Cives  civit*  praadS 
ad  clamand*  libertat*,  privily,  et  francbis* 
pned*,  sibi  allocand*  et  adjudicand*,  manute- 
nend*,  maturaque  debberationesupennde.piioi 
babit*. 

Cons*  est,  quod  libertat*,  privileg*,  et  fran- 
cbis* pned*  fore  de  seipsis  unum  corpua  cor- 
porat* et  politicum  in  re,  facto,  et  nomine,  per 
nomen  Majuris  et  Communitat*,  ae  Civiu^ 
civi:*  London,  ac  per  idem  nomen  placitsre  et 
implacitari,  respondere  ac  responden,  per  eos- 
dem  Miyorem  et  Communitat*,  ac  Cives  civit* 
London*pned*  superius  clamat*,  capiantor  et 
seisiantur  in  inanps  Domini  Regis,  et  ^uod 

Ceiat*  Major  et  Comiuunitas  ac  Civea  cirit5 
ndon  pned',  capiantur  ad  satisfadend*  die* 
Domini  Regi  de  fine  suo  pro  usurpotione  lib^ 
tat*,  privileg*,  et  francbia*  praed*. 


**  Tbis  judgment  was  gfiven  in  168S,  to  no 
execution  ever  issued  ;  and  it  appear*  4^  tlie 
statute  of  2  \V.  and  M.  at.  1,  c.  8,  eitiier  that 
tbe  city  continued  m  tbe  actual  eojojmcnt  of 
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th^  frBOchises  in  the  same  muuier  as  if  no 
judgment  bad  been  ^ven,  or  that  a  new  charter 
conferring'  either  '«Se  same  or  simyar  privi- 
leges bad  been  granted  by  Charles  the  second 
or  James  the  second.— In  the  1  W.  and  M. 
an  act  passed,  by  which  it  was  enacted,  that  if 
any  person  then  having  any  office  or  employ- 
ment,  civil  or  military,  should  neglect  or  refuse 
to  take  the  oaths  thereby  appointed  to  be 
taken,  in  such  manner  as  by  that  act  is  di  - 
rected,  before  the  Ist  of  August,  16B9,  the 
office  or  employment  of  fcvery  person  so  neg- 
lecting or  refusing  should  be  Toid« — la  1690, 
the  statute  of  S  W.  and  M.  st,  1,  c.  8,  was 
made,  by  which,  aAer  recHing  among  other 
things,  *  That  judgment  had  been  given  on  an 
information  in  the  nature  of  Quo  Warranto, 
exhibited  in  the  Court  of  King*s-benoh  against 
the  mayor  and  commonalty  and  citizens  of 
the  city  of  London,  thut  the  liberty,  privilege, 
and  mnchise  of  the  said  mayor  and  com- 
monalty and  citizens,  being  a  body  politic  and 
corporate,  should  be  seized  into  the  king's 
bands  as  forfeited  ;'  it  is  enacted,  *  That  t^ie 
■aid  judgment,  and  all  and  every  other  judg- 
ment g^ve«*or  recorded  in  the  said  court,  mr 
•eizing  into  the  king's  hand  the  liberty,  pri- 
vilege, or  franchise  of  the  mayor  and  common- 
alty and  citizens  of  the  city  of  London,  of 
being  of  themselves  a  body  politic  and  corpo- 
rate. Sec,  shall  be  reversed,  annulled,  and  made 
void,* 

<*  This  statute  abrogates  any  charters  that 
may  have  been  made  and  granted  to  any  per- 
sons constituting  the  corpora^on  of  the  city,  or 
any  of  tbe  fraternities  witiim  it ;  but  ratifies 
all  proceedings  in  law  or  equity  under  such 
new  charters,  indemnifies  the  persons  and 
officers  acting  under  them  ;  confirms  all  leases 
made  under  proper  restrictions,  and  the  free- 
dom of  every  person  obtained  in  any  of  the 
companies  in  tne  interval  between  tne  judg- 
ment and  the  reversal ;  directs  that  all  the  an- 
nual magistrates  then  actually  in  office  shall 
continue  till  a  new  election  of  such  annual 
magistrates,  the  time  for  which  is  appointed 
by  the  act ;  but  if  no  new  election  should  take 
place  at  that  time,  directs  that  they  shall 
continue  till  the  ordinary  and  customary  time 
for  elections,  when  all  officers  and  magistrates 
shall, be  chasen  as  usual ;  and  enacts,  <  That 
all  officers  and  ministers  of  the  said  city,  that 
rightAilly  held  any  office  or  place  in  tne  said 
city,  or  liberties  tliereof,  or  in  the  borough  of 
8outhwark,  at  the  time  when  the  sakl  Judg- 
ment W|i8  ^ven,  shall  be  confirmed  and  sbal! 
have  and  enjoy  the  same  as  fully  as  they  held 
them  at  the  time  of  the  said  judgment,  except 
such  f^s  have  voluntarily  surrendered  any  such 
office  or  place,  or  have  been  removed  for  any 
juot  cause.'  Then  it  enacts  that  all  persons  so 
to  he  restored  and  continued  shall  take  the  oaths 
appointed  to  be  taken  by  1  W.  and  M.  next 
term  afier  such  restitutioo. 

"  The  session  of  parliament  in  which  the 
St.  IW.  and  M.  was  passed,  began  13^  of  F«- 
briuury,  1688. 


*^  Sir  James  Smith  was  an  alderman  of  the 
city  at  the  time  when  this  judgment  was  given, 
in  the  Quo  Warranto ;  be  did  not  take  the 
oaths  prescribed  by  this  statute  before  tbe  Ist 
of  August,  1689 ;  for  which  reason  he  wa« 
in  point  of  fiict,  removed  from  the  office  of  al« 
dermaa  by  those  who  exercised  the  functions 
of  the  corporation,  as  it  seems,  some  time 
beibre  the  statute  for  reversing  the  judgment. 
In  conseqtience  of  that  statute,  sir  James 
Smith,  in  1691,  brought  a  mandamus  to  be 
restored. 

"  Tbe  defendants  returned,  <  That  sir  James 
Smith,  on  the  13th  of  February,  1688,  was 
one  of  the  aldermen  of  the  city  of  London,  to 
that  pla(«  and  office,  before  that  time,  duly 
elated  and  preferred,  according  to  the  costom 
of  tlie  said  city,  and  from  the  said  13th  of  Fe- 
bruary, 1688,  to  the  1st  of  August  following, 
remained  one  of  the  akiermen ;  but  that  at  any 
time  before  the  said  1st  of  August  he  had  not 
taken  the  oaths  prescribed  by  1  VV.  and  M.  but 
to  take  the  same,  before  the  said  1st  of  Au< 
gust,  had  altogether  neglected  ;  whereby,  and 
by  virtue  of  the  said  act,  the  said  office  became 
void  ;  and  that  the  said  sir  James  Smith,  at  any 
time  after  this  neglect,  was  never  elected  into 
the  office  of  one  of  the  aldermen  ;  and  there- 
fore they  could  not  restore  him.' 

'<  Though,  in  this  i^tum,  no  notice  is  taken 
of  the  judgment  against  the  city,  yet  the  effect 
of  the  latter  Was  made,  at  first,  the  principal 
subject  of  discussion.  The  obligation  on  sir 
James  Smith  to  take  the  oaths,  it  was  said, 
depended  on  the  question,  *  Whether  hp  was 
an  alderman  at  the  time  when  the  statute  re- 
quiring them  was  made  ?'  If  he  was  an  alder- 
man, the  defendants  had  returned  a  good  cause 
for  not  restoring  him.  If  he  was  not  an  alder- 
man, then  he  was  not  bound  to  take  the  oaths 
before  the  1st  of  August,  1689,  and  conse- 
quently, l^  virtue  of  the  act  for  reversing  the 
judgment  against  the  city,  he  was  intit]^  to 
reassume  the  office  he  liad  held  before  thai 
judgment  was  pronounced.  But  this  anestiony 
whether  he  was  an  alderman  or  not,  depended 
on  the  effect  of  the  judgment:  if  by  tnat  tho 
corporation  was  dissolved,  he  was  not  an  al- 
derman at  the  time  when  Uie  oaths  were  to  be 
taken ;  if  the  corporation  was  not  dissolved,  he 
wsA  an  alderman,  and  ought  to  have  taken  the 
oaths;  not  having  takeii  them,  he  was  re-. 
moved  for  just  cause,  and  consequently  was 
within  the  exception  of  the  act  for  reversing* 
the  judgment — But  afler  the  case  had  been 
argued  several  times,  it  was  discovered,  that 
no  notice  being  taken  of  the  judgment  in  tbe 
return,  the  former  could  not  be  cohsidered  hy 
the  Court,  and  that,  had  the  act  for  the  resti- 
tution of  the  city  not  been  made,  the  only  qiies- 
tion  would  have  been  on  sir  James  Smith's 
neglect  to  take  theooths.  But  this  act  being^ 
a  general  law,  the  Court  were  bound  to  take 
notice  of  it,  which  they  actually  did,  and  made 
the  question  of  su*  James  being  an  alderman, 
or  not,  depend  not  on  Uie  effect  of  the  jiidg« . 
meat  as  ratdly  entered  on  the  reoord,  m  as. 
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recited  in  the  act — ^On  the  general  question, 
whether  a  corporatioii  ooald  be  dissohred  by 
jiid^eiitforarorfeitine,  theCourtall  aiarreed 
that  it  might,  thoup;fa  they  Aflfered  as  to  the 
proper  fcmn  of  toch  a  judgment.  They  all 
fcmed,  however,  that  it  was  not  disaohed  by 
the  judgment  as  recited  in  the  act ;  which  was, 

*  That  the  liberty,  francluse,  and  privilege  of 
the  city  of  London,  being  a  body  politic,  %c. 
flhouldbe  seised.'  Here  the  word  *  of'  being 
omitted  before  the  word  *  being,'  the  jndgmenl 
was  not  against  the  corporate  existence  of  the 
city,  but  affainst  the  franchises  it  enjoyed : 
anA  Hok  said,  *•  That  a  corporation  might  sub- 
sist after  its  franchises  were  taken  away;  for 
that  these  were  pot  essential  to  it,  bnt  only  a 
^▼ilege  appertaining  to  it ;  that  the  essence 
of  a  corporation  was  to  make  by-laws,  and 

S^rem  their  members,  which  they  might  do 
ough  thor  franchises  were  seised.'  *.'    2  Kyd 
p.  512. 

See  this  Case  of  sir  James  Smith  in  4  Mod. 
SO*  1  Show.  263,  274.  Carth.  217.  Skin. 
293,  310,  312.  Holt.  168,  310.  12  Mod.  17. 
Tremaine,  p.  511,  gives  the  Retard  to  the 
Mandamus  as  followi : 

* 
Mandamui  pro  Smith. 

)lespon0<  Mi^joris  ct  Aldennanor<  ovitat* 
London  infranomioaf  huie  brevi  patet  in 
qvadam  Scfaedul*  huic  brevi  annez*. 

Nos  Major  et  Alderman*  civttat*  London 
serenissimis  Dom'  Regi  et  Domine  Repfine 
Cur*  ipsor*  Re^  et  Re^ne  coram  ipsis 
Rege  et  Regina  huminime  certificamus 
qu<Mi'  Jacobus  Smith  Miles  inbrevi  huic 
Bchedul*  annex*  nominat*  teitio  decimo  die 
Pebruarii  Anno  Dom*  miUeshno  sexoente- 
simo  octogesimo  octavo  fuit  un*  Afilorman* 
civit*  pred*  ad  locmn  et  offidu*  illud  secund* 
consuetud*  civitat*  antetunc  debite  electuset 
p*fectns  Et  ah  eodem  decimo  tertio  die  Febni- 
arii  Anno  Domini  millesimosexcentesimo  octo- 
ffesimo  octavo  supradicto  usque  ad  primum 
diem  An^^tituncprox*  sequen*  sic  ub*  AMer- 
man*  civit*  pred*  remansit  sit  et  continuavit 
duodque  pted*  Jacobus  Smith  tempore  edioonis 
cujusdam  Actus  fact*  in  Pkriiamento  Dom* 
RnrisetDom*  Reginenunc  tent*  apud  Westm* 
in  Com*  Midd*  Anno  Rej^ni  sui  primo  scilicet 
13°  die  Febr*  Anno  Recpu  sui  pnmo  Intitulat* 

*  An  act  fbr  abrogating  of  the  oaths  of  Supremacy 

*  and  Allegiance,  ancf  appointing  other  oaths'  et 
continue  extunc  usq;  pred*  pnmu*  diem  An- 
gusti  Anno  Dom*  1689.  pred*  locum  et  officiu* 


oflii  lu"  f  f  io<  niH  uiium  AUUi  inaiioi  ^  fin  list'  pred* 
penitus  vacumn  de  venil  Uuodq;  pred*  iaoobot 
Smith  ad  aKquod  ten^us  post  omsskm*  etne- 
elect*  pred*  non  Ibit  deet*  in  efficm*  im*  AI- 
dermanor*  civit'  pred*  £t  ea  de  eaon  nos  pre- 
fat*  M^for  et  AldemMDi  iflmn  pred*  Jaosbom 
^nith  in  loeani  sive  officin*  pred*  reatitneTe 
nonpossomas. 

Reipoos*  Major*  AMsfmanof*  et  civitsi* 
London. 

The  Arguments  lipon  tUsfletmn  are  m  first 
Show.  263,  and  4  Mod.  53.  ft  was  adjo^^ed 
a  good  Return,  and  the  Court  would  not  grant 
any  peremptory  Mandamus. 

Tremaine  also  gives,  p.  512,  the  following 
Return  of  the  Mayor,  &c.  of  London  to  a  Man-^ 
damns  granted  in  tibe  Case  of  sir  Jacob  Ed- 
wards: 

Mandamus  pro  Edwards. 

Respons*  Mworis  et  Aldennanoi'  civitat* 
London  infranominal*  bnic  brevi  patet  in 
quadam  Schedul*  hnic  brevi  anDex^ 

Nos  Major  et  AMermani  eivitat*  London  se- 
renissimts  Dom*  Re^  et  Dom*  Regine  in 
Cur' insor*  Dom*  Regis  et  Dom*  R^ne  coram 

n  Rege  et  Regina  apud  W.  humdliroeoerti- 
nus  qd*  per  quondam  Actum  in  Farha- 
mento  ipsor*  Dom*  Regis  et  Dom*  Regme  nunc 
apud  vfestm*  in  Com*  Bfidd*  vioesimo  die 
Martii  Anno  R^^i  sui  secundo  tent*  edit*  ei 
pvis*  intitulat*  *  An  Act  for  reversing  diejodg- 

*  ment  in  a  Quo  Warranto  against  the  City  of 

*  London,  and  fbr  restoring'  me  City  of  London 

*  toits  antient  rights  and  ptivilms'  redtan*  quod 
cum  quoddam  Judiciu*  Teddit*rais8et  in  Cur*  de 
Banco  Regis  in  vet  drcaTermm*  Trin*  A*trioe- 
simoquinto  Regni  nnp*  Regis  Caroli  SBcondi 
sup*  quadam  inrormabone  in  natiira  brevis  do 
Quo  Warranto  AnjBflice  *  In  the  nature  of  a  Quo 

*  Warranto*  cxhibita  in  dicta  Cur*  versns  Majo- 
rem  et  communitat*  ae  cives  dvitat*  liondoo 
ner  quod  libertas  privileg*  et  franchea*  dictor* 
Majoris  et  communitat*  ac  dviu*  existen*  cor- 

Epolitid  et  corporati  seiait*  easent  in  manos 
ut  forisfact*  Etin  tantum  quod  dictum 
u*  et  |Rt)oe8s*s^*  inde  fiierunt  etfuinent 
illegaGa  et  arbitrar*  Et  per  eo  quod  restoratio 
dictor*  Majoris  et  communitatis  ac  dvhi*  and* 
ouis  libertatib*  suis-  de  quibus  ipd  de  privat* 
raissentplnrimom  tendebat  pad  etbono  stabh- 
mento  AngKce  Settlement  hujus  Regni  per 
eundem  Actum  dedarat*  et  inactitat*  fuit  autho- 
ritate  ejusdem  Parliamenti  quod  dictum  Jodie' 


un*  Aldermanor*  civit*  pred*  habuit  et  ocoupavit    redditu*  in  dicta  Cor*  de  Banco  R^gia  in  dido 


Quodq;  pred*  Jacobus  Smith  ad  aliquod  tem- 

Sis  ante  pred*  primum  diem  Au^sti  Anno 
om*^millesimo  seycentesimo  octogesimo  nono 
supradicto  non  oepits8Cr*a  Anglice*  did  not  take 
the  oaths'  per  eundem  Actum  appunctuat*  fore 
capiend*  sed  sacr*a  iU*  capere  ante  pred*  primu* 
diem  Augusti  Anno  Dom*  millesimo  sexceute- 
slmooct^pesimo  nono  supradicto  penitus  omistt 
ct  neglexit  per  qood  vigore  actus  p*d*  pred* 


Termino  Trinitat*  Anno  35  Regni  .ficti  nup* 
Regis  Carol!  secundi  vel  in  alijuo  afio  tcrmiBo 
et  omne  et  qnodlibet  aKud  Judumi*  reddit*  sen 
reoffdat*  in  dicta  Cur*  per  seiaand*  Ajuriice/ar 
seizing  In  menus  dicti  nnper  •  Rifis  Bbeitar 
pri.vil%*  vel  franches*  Muons  et  oonmnmitBt*  ac 
dviu*  dvitat*  London  existen*  de  adpss  corpus 
corporatnm  et  poKticnm  per  noiiieil  Majotia 
et  communitat*  ac  dvin*  dvtet^  lAidia  tl  per 

8 
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iUud  mimen  phcitere  et  imptocttari  respondere 
ct  respooden  vek  in  quibuscunqae  modo  ?el 
veito  tale  Judacitt'  intntum  liiisfet  fuit  csset 
et  per  eundem  Actum  fuit  reversal*  adaullat'  et 
▼acat*  ad  otniua  intentioues  et  proposita  que- 
eunque  Et  anod  vacat*  Anglice  Vacates  intra- 
rentur  aup*  Kotulis  dicti  Judic'  per  Tacatione  et 
reversatione  ejusdem  congruent*  Anglice  ac- 
cordingly £t  ulterius  per  eundem  Actum  de- 
(:larat<  et  inactitat*  fuit  autboritate  pred*  quod 
Major  et  oommunhas  ac  cives  civitat'  London 
valerent  et  possent  imperpetuum  extunc  postea 
remanere  eontinuare  et  esse  et  prescribere  fore 
corpus  corporatum  et  politicnra  in  re  facto 
et  nomine  per  nomen  Majoris  comniunitat*  et 
civiu'  dvit*  London  £t  p^r  ill*  nomen  et  omnia 
quelibet  al<  nomen  et  nomina  incorporatioois 
per  quod  vel  per  que  ip^i  ad  aliquod  tempus 
ante  pred*  Judiciu*  incorporate  fuissent  sectare 
placitare  et  implacitari  respondere  et  respon- 
ded sine  aliqua  seisura  rei  adjudicatione  An- 
glice Forefudger  dictor*  (ranches*  libertat*  et 
priyil^*  vel  existen*  inde  exclus*  vel  ainot* 
Anglice  ousted  per  vel  sup*  aliquo  p*textu  ali- 
oujus  fbriidfacture  vel  malegesture  AngKce 
jifiidemeaHour  ad  aliquod  tempus  antetunc  vel 
eztunc  postea  ii«'i  committi  vel  p*II^tti  Anglice 
fuffered  £t  quod  dci*  Major  et  communitas  ac 
€iv€s  dicte  civitat*  valerent  et  posaent  ut  per 
j^gem  debuerunt  pacifioe  habere  et  gaudere 
•mnia  et  singula  eor*  jura  dona  cbartas  con- 
oessiones  libertates  privilege  franches*  con- 
suetud*  UBuag*  oon8tituc6Des  pre9cripc6nes  im- 
rauniutes  mercata  deb*a  Anglice  Duties  tolneta 
ften*a8  ten*ta  status  et  hereditamenta  quecunque 

3UC  legitime  habuissent  vel  habuissent  legale 
us  titulum  vel  interesse  de  in  vd  ad  tempus 
recordaconis  vel  reddiconis  ejusdem  Judic*  seu 
ad  tempus  vel  teropoi^  dictar*  pHensar*  foris- 
fiicturar*  Et  per  eundem  Actum  ulterius  in- 
actitatv  fuit  autboritate  pred*  qd*  onmes  officiar* 
et  ministn  dicte  civitat^  qui  juste  Anglice  right- 
Julljf  tenuissent  aliquod  omciu*  sive  locum  in 
sred*  cmtat*  vel  libertatibus  ejusdem  vel  in 
burgo  de  Houthwarke  ad  tempus  quando  Ja- 
diciu*  pred*  reddit*  fuit  per  eundem  Actum 
joonfirmat*  fiier*  haberent  et  gauderent  eadem 
in  tarn  amplo  modo  quam  ipsi  eadem  tenuissent 
temoore  reddiconis  JutUc*  peed*  (exceptb  talibus 

Zuat*.  voluntarie  sursum  reddidisseot  aliquod 
ujuimoJU  officiu*  sive  locum  vel  remoti  fuissent 
pro  atiqua  justa  causa)  Et  auod  quelibet  p*flona 
4|ue  pUBt  dictum  Judic*  redditu*  elect*  admisa* 
et  locat*  fuiasfit  in  aliquod  officiu*  sive  negotiu* 
Anglice  Emplcyment  inim  pred*  civitat*  sup* 
moitem.  sursum  leddition*  vel  amotion'  Anglice 
Rcmovul  ut  p*fer^ar  prior*  officiarior*  easeet 
per  eundeia  Actum  iuit  oonfirmat*  in  dicto 
officio  vel  negotio  suo  et  hab^et  et  gauderet 
eodem  in  tam  pleno  et  amplo  modo  quam  si 
fuisset  admisB*  vel  locat*  in  eodem  secuiidum 
antiauaa  consuetudines  dicte  civitatis  prout  per 
«unaem  Actum  ^plenioA  appuet  Uuodqueia- 
franominat*  Jacobus  Edwards  tempore  reddi- 
c6nis  Judic*  pred*  fuit  unus  Aidermanotr*  pied* 
Civitat*  London  Ad  quod  quidem  offidu*  et 
locum  ip9p  aal^tttiic  secumd*-  Gpuvvettid*  ^na-  I 
vou  Yin.  1 


dem  civitat*  deb*e  elect*  et  p*fect*  fuisset 
Quodq;  pred*  Jacobus  Edwards  sic  un*  Alder-* 
manor*  civitat*  pred*  ut  prei'crtur  ejdsten*  post 
reddiconem  Judic*  pred*  et  ante  ediconen^ 
Actus  pred*  scil't  decimo  octavo  die  Octobriti 
Anno  Doro*  millesimo  sexcentesimo  octo^esimo 
octavo  libere  et  voluntarie  sursum  reddidit  pred*^ 
officiu*  suu*  unius  Aldermanor*  civitat*  pred*, 
quodq;  postea  et  ante  edicun*  Actus  pred* 
scil*t  decimo  nono  die  Octobris  Anno  Dom* 
millenmo  sexcentesimo  octogcsiuio  octavo 
Quidam  Thomas  Lane  Miles  civis  et  liber 
hoikio  civitat*  pred*  in  pred*  officiu*  unius  Al- 
dermanor* civitat*  nred*  in  loco  pred*  Jaoobi 
Edwards  deb*o  moao  secund*  consuetud*  ejus  • 
dem  civitat*  elect*  et  p*fect*  fuit  et  officiu*  illud 
semp*  abindehucusque  exercuit  et  adbuc  exei*- 
cet  et  tempore  ediconis  Actus  pred*  fuit  et 
adbuc  existit  unus  Aldermanor*  ci>itat*  pred* 
in  loco  pred*  Jaoobi  Edwards  qui  officiu*  ill*  sio 
ut  prefertur  sursum  reddidit  Quodc^ue  pred* 
Jacobus  Edwards  ad  aliouod  tempus  post 
sursum  reddition*  fiict*  non  fuit  elect*  m  locum 
^ive  officiu*  unius  Aldermanor*  civitat*  pred* 
Et  ea  de  causa  Nos  Major  et  Aldermani  civitat^ 
pred*  predictum  Jacobum  Edwards  in  locum 
seii  officiu*  unius  Aldermanor*  civitat*  pred* 
restituere  non  possumus.  ,     ■ 

Respons*  Miyorifl  et  Aldermanor*,  civitat' 
London. 

Tremaine  Kkewise  gives,  p.  514,  the  follow^ 
ing  Mandamus  and  Return  m  the.Case  of  sir 
William  Pritchard.  [See  a  Report  of  a  Trial 
betw^n  him  and  Papdlon,  a.  d.  1684,  in  this 
Collection,  infra,^ 

Mandamus  pro  Prftcbard. 

WilUehnus  et  Maria  Dei  Gra*  AngUe  Scotie 
Franc*  et  Hibemie  Hex  et  Regina  fidei  defens*, 
(Sec.  Majori  £t  Aldermaais  ciritat*  nostre  Lon« 
don  salutem  Cum  sup'  vioesimu*  sextum  diem 
Mail  Anno  Dom*  mdlesimo  sexcentesimo  et 
nonajgesimoaliquis  Miyor  Civit*  London  secund* 
provision*  in  quodam  Actu  in  present!  Parlia- 
meoto  inchoat*  ettent*  apud  Westm*  in  Ciom* 
nostro  Midd*  vicesimo  die  Martii  Anno  Bepd 
nostri  secundo  intitulai*  *  An  Act  for  reversmg 

*  the  Judgment  in  a  Qtno  Warranto  against  the 

*  City  of  London,  and  for  restoring  the  City  of 

*  Loudon  to  its  ancient  Rights  ^d  Privileges,' 
edit*  et  p'vis*  nou  fuit  elect*  Cumq;  etiam 
Willielmus  Pritchard  Miles  tempore  quo  Judlo^ 
sup*  information*  in  natura  de  Quo  Warranto 
exhibit*  in  Cur*  Dom*  RegiH  Caxoli  secund* 
nup*  Regis  Angl*,  ^c  coram  ipso  nup*  Rege 
Et  in  pred*  Actu  Pai'liament*  mentionat* 
reddit*  fuit  adit*  Term*  Sancte  Trin**  Anno 
Regni  dci*  Dom*  nostri  CaroU  aeciind*  nimer 
Re^  An^lie,  &c.  tricesimo  quinto  fuit 
Ma^  civit*  London  pred*  second*  ooo^ 
suetud*  civit*  pred*  debite  elect*  et  p*fect*  Cum- 
qae  etiam  idem  WiUielmos  Pritchard  in  den 
fectu  election*  Majoria  civit*  London*  pred*  vice-. 
simo  sexto  die  Mali  Anno  Dom*  1690  exisleii* 
ut  p*&rtur  Miyor  civit*  pred*  tempore  reddi- 
cuma  Judic*  pred*  Virtoite  peed*  Actus  Partia- 
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ment'inloco  et  officio  Major*  ciTitat*  pted< 
donee  nova  electto  talis  officiar*  secund'  anti- 
mium  Tiisum  et  consuetude   civit«  pred*  feet* 
^ret  esse  et  contmiiare  debet  ac  licet  idem 
WilHelmiis  Pritehard  pred'  26  die  Mail  Bt 
abbde  huciisq;    parat*  foit  et  obtuKt  super 
ie  siMcipere  offic*  pred*  Major*  civitat*  pred* 
et  officra*  pred*    exercere  et  exequi  et  cor- 
1^    Tolns   seu    aliqno  Testrom  sacrum  suu* 
corporal*  Major*  civitat*  pred*  in  ea  parte  i»res- 
tand*  et  incumben*  piestare  obtulit  vos  tamen 
quihos  hujusmodi  8acr*m  Major*  civit*  pired' 
administrare  de  Jure  perdnet  8aer*in  ill*  eidem 
Willielmo  administrare  sea  ill*  de  eodem  Wil- 
llelmo  Pritchard  recipere  renoistia  vel  saHem 
plus  debite  distqlistis  m  ipsius  Williefani  Prit- 
chard dainpnu*  non  modicum  et  gravamen  et 
status  sui  lenon*  manifestam  sicut  ex  querela 
sua  accepirous  Unde  nobis  supplicavit  <|uad  sibi 
de  remeaio  coogruo  in  hiiic  parte  p*videri  fa- 
oeremus  Noa  igitmr  p*fet*  Wdlielmo  Pritdiard 
plen*  etcelerem  Justic*  fieri  volent*  inhao  parte 
Qt  est  justum  vobis  et  cuilibet  vestrum  manda- 
Bius  aicot  al*s  vobis  mandarerimos  quod  aacr'm 
nred*  per  Bfajor*  dvit*  pred*  in  hac  parte  pres- 


tres  SeptimanasfiaiicteTfiB*  pros*  futor*  boc 
b*re  nebs  tunc  remittwi*  T.  J.  Holt  apiid  Mfl* 
apud  Westm*  S  die  Jul*  Amw  Regni  Msbt 
secundo.  Awar. 

Nos  Major  et  Alderman*  civit*  London  sc- 
renissimis  Dom*  Regi  et  Dom*  Re^ne  infra- 
scnpt*  bunilUme  certificamus  quod  in  el  super 
iuframentionat*  26  diem  Maii  Anno'Dom*  1G90 
infra  specificflt*  quidam  Thomas  PiUungton 
Miles  deb*o  modo  ac  secund*  provisioiiem  io 
statuto  infra  sjiec*  elect*  fuit  in  locum  et  offida* 
Major*  civitat*  London  pred*  ac  in  pred*  locum 
et  officiuin  postea  scilH  secund*  die  Junii  jam 
ult*  p'terit*  legitime  jurat*  et  admiss*  ftiit  ti 
officiu*  et  locum  ill*  extunc  hucusque  exerciiit 
et  adhuc  exercet  sicut  de  Jure  debuit  et  debet 
Et  ea  de  causa  sacr*m  infrascript*  per  Mij{OTem 
civit*  peed*  in  hac  parte  prestan  consuet*  mfn* 
nominat*  Willielmo  Pntchard*  Mil*  aAnim- 
strar*  seu  ipaum  WillieLoaum  Pritchard  in  lo- 
cum sire  officiu*  Msgoris  dvit*  pred*  admittof 
non  possumus. 

Kespons*  Major  et  Alderman*  dvit*  umdoii. 

I  know  not  of  any  printed  report  of  the  sr- 


I'  per  Major  cvnv  prea*  m  nac  pane  pres-        t  kuuw  nw  ui  «uj  |>t>uwu  .«^.  ^' ~" 
tan  consuet*  predicto  Willielmo  Pritchard  Ma-    guments  or  judgment  wpoo  eitlier  of  Vbm 
jor*  dvit*  London  pred*  Virtute  pred*  Actus    Writsof  Mandamus  and  Bcmm,  «>_»?  ?«• 
Parliament*  ut  p*fertur  continuat*  administrat* 
et  emidem  WHIielmum  sie  at  p*fertur  in  officio 
in*  continuat*  ad  offidn*  et  locum  Maior*dvit* 


„_ M^jor* 

London  pf^*  sine  diladone  admittat  yA  causam 
nobis  inde  in  oontrariu*  significet*  ne  in  vestro 
ddectu  querel*  ad  nos  p*veniat  iterat*  £t  qua^ 
lit*  hoc  precept*  nostrum  execut*  fuerit  constsre 
fac*  nobis  apud  Westm*  die  Martis  prox*  post 


of  sir  Jacob  Edwards  and  sir  Wm.  Prilohaid : 
and  Mr.  Dealtry,  who  has  been  so  oMifpgM 
to  search  the  records  of  proceediBjis  in  the 
court  of  King's-bench,  from  the  tune  when 
the  writs  issued  to  tiie  jend  of  Trinity  Tenn, 
8  Witt,  and  Mary,  informs  nfe,  that  be  doei 
not  find  any  account  of  fiuther  prooesdmgs 
upon  them.    , 


Remarks*  on  Mr.  \Vilmer*s  Homine  Replegiando,  and  the  Quo 
Warranto  against  the  City  of  London.  By  Sir  John  Hawles, 
Solicitor  General  in  the  Reign  of  William  III. 


HIS  PhMecution,  though  it  was  but  criminal 
and  not  capita],  did  as  much  mischief,  as  it 
flinidc  a  terror  into  all  Grand  Juries,  as  any  the 
before  mentioned  matters ;  and  it  was  by  the 
Homine  Replegiandof  issued  out  against  nim. 
As  for  the  information  ajgainst  him-,  I  shall  say 
oot^iing,  because  the  injustice  of  both  will  ap- 

^  8ee  the  Remarics  at  the  end  of  the  Cases 
of  Pitzharris,  CoUedge,  and  lord  Shaftesbury, 
pp.  499, 7S5,  and,83S,  of  this  volume. 

t  In  rdation  to  the  proceedings  against  Wil- 
'more,  the  following  particulars  are  gnren  in 
f^ardssns  Luttrell's  MS  <<  Brief  Historical 
Relation  of  State  Affiiirs/'  in  the  library  of 
Ail  Souls'  coU^^e : 

**  1682,  May.  Mr.  John  Wilmore  having 
lodnapped  a  Iw^  of  13  years  of  ag^  to  Jamaica, 
-m.  Wnt  de  Hoaoine  Replegiando  was  ddivered 
-to  the  sheii£[s  of  London  against  him ;  after 
an  alias  and  a  pluries,  and  amerdaments  on 
them  for  not  returning  it,  the  court  cf  Kittflr*^. 
taich  ffxantod  an  att^^ment  against  the  she- 
^aft  unlwg  they  made  a  rstarn^ysttoli  a  <by; 


pear  in  the  discourse  of  the  finft  Mr.  WB* 
mer  had  sent  a  boy  beyond  sea  byagrwoMiti 
as  Mr«  Wilmer  sttd,  wnether  true  or  not,  as  to 
this  matter  is  not  material;  a  Honune  Re^egi- 
ando  is  gra&ted  against  Mr.  Wifaner  for  tfaii,  it 
whose  prosecution  is  not  material :  for  inj 
person  uponsuggestion,  backed  by  an  sffidavit, 

and  accordingly  they  did  make  tti  insuffdent 
return  by  the  day,  vi«.  a  «  non  est  iD»«it« ; 
hut  tlie  court  bemg  moved  the  KNfa  acaimt  tM 
said  return,  granted  them  some  smaU  time  t» 
make  a  better  return  or  dse  an  attacbment; 
but  they  having  since  retonied  ^imfthu  e^t 
on  which  a  capuis  in  Withernam  is  waed  oat 
against  the  said  Wihnore;  but  it  is  said  be  ab- 
sconds as  yet«  . 
"The  23d  was  a  trial  at th^ KiMVtaoA 

bar  upon  an  indictment  against  Mr.  John  Wu- 

more,  for  spiriting  or  kidnapping  away  a  youar 

boy  under  the  affe  of  13  years,  called  !&*•»* 

Sintor, end senSng himto  Jamaica ;  the j«i7 
was  a  very  good  oue  retnmed  out  of  Acdwoty 

of  Kient;  tfaewitDesBe^againatbiaiwaci'o"^ 
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may  have  it  graDted.  The  sheriff  would  have 
returned  on  the  writ,  that  the  boy  was  sent  by 
his  own  a^eement  and  consent  with  Mr.  Wil - 
mer ;  which  return  was  not  allowed,  and  the 
sheriffs  were  told  that  they  must  either  return 
they  had  replevied  this  boy,  and  they  must 
have  him  in  court,  or  else  they  would  be  laid 

to  prove  that  there  was  in  general  such  a  traJe 
as  kidnapping  or  spiriting  away  children;  and 
that  lie  did  believe  there  had  been  above  500 
sent  away  in  two  years  at  Christmas  last;  then 
that  Mr,  Wilmore  had  been  a  practiser  of  that 
trade;  and  particularly  had  «ent  away  this 
child  to  Jamaica  by  one  captain  Jones,  raaBtcr 
of  a  ship ;  that  he  owned  he  had  sent  aw^  the 
child  before  the  lord  mayor,  when  summoned 
before  him  bv  the  parent  of  the  child,  and  that 
if  they  woula  not  be  content  otherwise,  be  said 
they  should  have  their  child  again  if  they  would 
pay  him  what  he  had  cost  him,  viz.  5/.  his 
passage  thither ;  2/.  in  clothes,  and  about  6L 
he  would  cost  mm  home.  These  things,  &c. 
were  severally  attested  against  him  by  the  pa- 
rents of  thft  child,  and  the  waterman  that  car- 
ried him. 

**  On  the  other  side,  Mr.  WUi£ore's  wit- 
nesses urged  on  his  behalf,  that  the  child  was 
▼ery  wilUng  to  go  with  him,  as  was  manifest 
when  he  offered  to  nut  him  away,  the  boy 
cried  and  said  he  would  go  with  him  or  with 
another ;  that  he  bound  himself  apprentice  to 
Wilmore  voluntarily  at  Gravesend,  m  the  pre- 
oence  of  the  mayor,  (who  testified  the  same 
thing)  and  had  left  the  counterpart  of  the  in- 
denture in  hia  band,  which  was  read  in  court ; 
that  be  thought  he  had  done  a  very  good  act 
of  charity,  having^  bound  him  to  a  carpenter 
there,  and  so  provided  ibr.  him  better  than  the 
parents  could.  Then  the  Lord  Chief  Justice, 
^Pemberton]  summed  up  the  evidence,  speak- 
ing very  well  against  the  horrid  practice  of 
kiunappmg  children,  and  left  the  matter  very 
plain  to  the  jmy  if  they  believed  the  witnesses, 
80  that  the  jury,  without  going  from  the  bar, 
brought  him  in  ffuilty  of  me  said  information, 
and  Uie  court  tc^  them  they  had  given  a  good 
verdict.  Afterwards  Walter  Rynn,  the  said 
mayor  of  Gravesend,  ibr  his  countenancing 
suGii  a  practice,  was  required  to  give  sureties 
for  his  good  behaviour,  which  he  did :  and  a 
waterman  that  was  brought  on  Wilmore's  be- 
half, being  supposed  to  have  witnessed  what 
he  knew  not,  by  the  several  contradictions  and 
unlikdihoods  in  his  evidence,  was  committed 
to  the  custody  of  the  marshal. 

<<  Oct.  1682.  Thetrade  of  kidnappmg  young 
children  having  been  much  used  of  kte,  au- 
thority haa  thought  fit,  tor  the  putting  a  stop  to 
•o  prodigiouB  a  villainy,  to  prosecute  the  offen- 
ders for  the  same,  and  accondingiy  several 
have  been  prosecuted,  the  first  was  Mr.  John 
Wilmore,  who  was  long  since  convicted,  but 
neyer  heard  of  since  conviction ;  then  one  Mr. 
DwigDey  was  tried  for  the  same  crime,  and 
eoayioted  aad  fined  500/.  and  committed  tUl 
paynKent. 


by  the  heels  ;  or  else  they  must  retam  that 
Mr.  Wilmer  bad  essoi§[ned  him,  which  is  car* 
ij'ing  him  away,  where  the  sheriff  could  not 
Imd  him  ;  and  then  a  Withernam  would  issue 
agamst  Mr.  Wilmer,  upon  which  he  would  ha 
taken  and  kv^pt  in  prison  till  he  produced  the 
boy  :  and  no  other  return  should  be  allowed 

'*  1683,  Jan.  The  boy  that  Mr.  Wilmore 
kidnapped  away  to  Jamaica,  and  for  which  a 
^  Homine  Replcgiando*  was  issued  against  him, 
is  lately  brought  over  by  his  order." 

The  Case  of  Mr.  Dessigney  or  Dassigney, 
mentioned  by  Luttrell,  is  reported  in  T.  Raym. 
474,  and  2  Shower,  291.  The  last-named  re« 
porter  was  of  counsel  for  ]>aB8igney,  and  ia 
Lis  argument  cited  two  ancient  and  very  curii* 
ous  records,  which  I  will  subjoin  for  the  same 
reasons  which  induced  him  to  transcribe  them ; 
the  nireness  of  the  suit,  and  the  obscurity  of 
the  law  therein : 

'*  Inter  Recorda  Domini  Regis  Richard! 
jSecundi  in  Thesauro  Recept.  Scaccarii  sui  sub 
Custodia  Dominorum  Commi8siooari«)r.  The- 
saur.  et  Camerar.  ibidem  remanent,  viz.  inter 
placita  de  tempore  Regis  Richaidi  Secundi 
mter  alia  subcontinetur  ut  sequitur,  viz. 

*^  Rotulus  placitorum  coram  Domino  Rege 
anud  Winton"  which  (sir  Bartholomew  Shower 
observes)  most  be  the  court  of  King*s-bench 
held  then  in  fact  before  the  king ;  as  the  style 
remains  now  at  this  day  "  ubicunque  tunc  fueri- 
mus  in  An^lia,"  wheresoever  the  king  then  was) 
''  de  TerramoSancti  Hillarii  Anno  Regni  Regis 
Rich.  3.  Seztodecuno.  W.  Clopton." 

Adhuc  de  Termino  Saneti  Hillar. 

Comub.  St.  Domtnus  Rex  mandavit  Tioe* 
com.  Comub.  breve  snum  Clausum  in  heep 
verba :  Richardns  Dei  Gratia  Rex  Anghffi  et 
Francise  et  Dominus  Ilibemise  Viceoom.  Cor^ 
nub.  salut.  Cum  pluries  tibi  preecepimus  quod 
juste  et  sine  dUatione  replegiari  facias  David 
Tregoyes  quem  Thomas  de  Bello  Campo 
Comes  Warr.  et  Michael  Trewynneleck  cepe- 
runt  et  captum  tenent  (ut  dicitur)  nisi  captuft 
esset  per  speciale  prseceptum  nostrum  vel  ca-^ 
pitalis  Justioiarii  noetri  vel  pi^  morte  hominis 
vel  pro  Foresta  nostra  vel  pro  aliquo  atio  recto 
quare-secund.  consuetudinem  Angliie  non  sit 
replegiabilis  vel  tu  ipse  esses  coram  nobis  in 
Crastmo  Animarum  ultime  pneterito  nbicuiique 
tunc  essemus  in  Angtia  ostensurus  quare  man^- 
data  nostra  preed.  toties  tibi  inde  directa  exeqni 
oontempsLsti ;  Tuque  ad  diem  iQum  nobis  re* 
toman,  quod  pned.  David  elongatus  fiiit  extra 
ballivam  tuam  per  pred.  Thomam  de  Belb 
Campo  et  Michaelem  Trewynneleck  ad  lock 
ignota  ita  quod,  vistun  pned.  David,  habere  non 
potuista  sic  nee  corpus  praed.  David  habere  non 
potuisti,  sic  nee  corpus  praed.  David  replegiari 
recisti,  Et  Ideo  tibi  pnecipimos  quod  corpus 
pned.  Michaehs  in  Withemamio  capias  et  etim 
salvo  et  secure  in  prisona  nostra  custodire  fkcias 
quousque  pned.  David  juxta  tenorem  manda- 
torom  nottror.  pnsdietor.  tihi  pluriea  hide  di- 
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him  bejODd  sea ;  in  the  next  pUlce,  itis  la^rfbl  >  a  writ  of  Homine  Replegiando,  if  it  should  b^ 
tor  a  inaster  to  send  his  servant  beyond  sea  sued  out  a^inst  such  master  fbr  a  servant  so 
accordini^  to  such  agreement.  And  if  both  ;  sent  beyond  sea,  which  may  indemnify  the 
these  propositions  be  true,  as  I  think  no  man  master  m  so  doing ;  and  that  retu^  can  be  no 
will  say  they  are  not,  it  is  a  natural  consequence 
to  say,  that  the  law  hath  provided  a  return  upon 

■^— — — -     -I  ■     im  r  r    ■ -M-n  -  -      ■  i 

nerium  suuin  de  Camaut  in  Com.  praedict.  et 
quod  idem  Corned  et  omnes  antecessoris  sui 
Domini  Manerii  praedict.  a  tempore  quo  non 
extat  memoria  fuerunt  seisit.  de  praedict. 
David,  et  antecessoribus  suis  ut  de  Nativis  suis 
tanquam  perthientibns  ad  manerium  suum  prae- 
dict. £i  pro  eo  quod  idem  David  iuit  rebellis  et 
sejusticiari  nomitper  ministros  Domini  Co- 
mites  idem  Michad  ut  serviens  ejusdem  Co- 
mitis  et  per  praeceptum  Domini  Comites  ip- 
sum  David,  cepit  et  imprisonavit  pront  ei  bene 
licuit,  et  petit  Judicium  si  praed.  David  acti- 
onem suam  praed.  in  hac  casu  versus  eum  ma- 
nutenere  debeat. 

Et  idem  David  dtcit  quod  ipse  est  liber  homo 
et  liberae  conditionis  et  non  Nativus  dicti  Co- 
mitisprout  praedict.  Comes  et  Michael  sup- 
ponunt.  £t  de  hoc  ponit  se  super  patriaro,  et 
praedict.  Comes  et  Michael  similiter,  &c. 

Ideo  veniat  inde  Jurata  coram  Domino  Rege 
a  Die  Paschae  hi  tres  septinoanas  ubicunque. 
Sec,  £)t  qui  nee,  Sec.  Idem  dies  dat.  est  partibus 
praedict  &c. 

£t  super  hoc  veniunt  Johannes  Treverlyn 
Johannes  Tremarram  Rogcnrus  Inyll  et  Tho- 
mas Polsone  oranes  de  Com.  Cornub.  et  ma- 
nuceperunt  habend.  Corpus  praed.  David, 
coram  Domino  Rege  ad  praefatr.m  Terminum 
et  sic  de  die  in  diem  quousque,  Sec.  Et  quod  idem 
David  prosequi  deb^t  praed.  placitum  raofloet 
fesiino   (sine  colhisione  tVaude  et  tardatione) 

3 no  poterct  in  propria  persona  sua  de  die  in 
iem  versus  diet.  Cemitcm  et  Michaelem  de 
praed.  Captione  corporis  sui  qnonsque  placitum 
inter  ipsos  inde  terminetur,  Et  si  return.  Cor- 
{M>ris  praed.  David,  dicto  Comiti  adjudicetur 
super  placito  praed.  quod  tunc  idem  David  ad 
possessionem  ipsius  Comitis'se  reddat  et  liberabit 
nic  in  Cur.  per  praed.  manucaptores  tanquam 
nativus  ipsius  Comitis. 

Et  iidcm  manucaptores  reoognoverunt  se 
Haeredes  et executores  suos  teneri  solvere  praed. 
Comiti  et  baeredibus  suis  excent.  Marcas  Ster- 
lingor.  si  praed.  David  et  manucaptores  sui 
praed.  omnia  et  singula  non  feceret  vel  facerent 
vei  quod  idem  David  aliquid  tecerit  in  contrar.  ali- 
quorum  praed.  praemissor.  et  praed.  manucapt. 
et  quilibit  eorum  per  se  concessit  c^uod  praed. 
summa  sexcentar.  Marcar.  de  terns  et  catallis 
suis  fieri  possit  per  Yicecom.  ct  praefato  Comiti 
et  H>ieret1ibus  suis  liberari,  6cc.  Et  simili- 
ter iidem  manucaptores  manuceperunt  quod 
praed.  David  se  bene  gcsserit  erga  DomT- 
num  Regem  et  popidum  suum  et  prae(;ipue 
erga  ministros  et  tenentes  praed.  Comitis, 
quod  eis  non  inferret  jjer  se  nee  per  alios 
suo  procuramento  aliquod  malum  de  Cor- 
poribus  suis  sub  pcena  supradict.  Et  A.  B.  C. 
tt  D.  pro  praecl.  Comite  et  Michaele  quod  ipsi 
per  se  nee  per  alios  per  eorum  procuratioiiem 


otherthan  the  special  matter,  which  in  this  case 
was  refused  to  be  accepted.     It  is  no  argument 

non  impedient  nee  aliquis  eorum  impediet  prae<]. 
David,  quin  ipse  prosecutionetn  saam  praed. 
legitime  modo  prosequi  possit  quoquomodo  sub 
po;na  centum  librar.  &c. 

Et  continuato  inde  prooessu  inter  prae<f. 
David,  et  praed.  Comitem  et  IVIichaelem  per 
jurat,  posit,  in  respect,  coram  Domino  Rege 
usque  a  Die  PafH^hae  inunum  mensem  Anno 
R^ui  Regis  Richardi  Secundi  decimo  sepcimo 
ubicunque,  &c.  pro  defectu  jurat*,  &c. 

Ad  quem  diem  coram  Domino  Rege  apud 
Westm.  venit  praed.  David  in  propria  per- 
sona sua  per  manucaptionem  suam  pmed.  Et 
praed.  Comes  et  Michael  in  propriis  pcrsonis 
suis  similiter  veniunt  ct  jurat,  veniunt  qni  tarn 
de  Assensu  praed.  David,  quam  praed.  Comiti» 
et  Micbaelis  ad  hoc  electi  ti-iati  et  jurat*  dicudt 
super  Sacramentum  suum  quo<l  praed.  David 
est  liber  Homo  et  liberae  conditionis  et  non 
Nativus  praed.  Comitis  prout  praed.  David 
Tregoys  super! us  allegavitet  assidunt  dampna 
occasiune  praed.  ad  quadragint  libras,  Szc.  £t 
super  hoc  consideratum  est  quod  praed.  David 
recupei'ct  versus  praed.  Comitem  et  Michaeiem 
dampna  sua  praed.  superius  per  jurat,  praed. 
ad  40  Libras  taxat.  etquod  praed.  Comes  et 
Michael  capiantur. 

Inter  Recorda  Domini  Regis  Car.  2.  in 
thcsauro  rccept.  Scacc.  sui  sub  custmlia  Da- 
minor.  Commits,  ibidem  remanent,  viz.  inter 
placita  de  tempore  Regis  Henrici  quarti  int^r 
alia  sic  continetur  ut  se(|uitur,  vix. 

Rotulus  placitor.  coi-am  Domino  Rege  apud 
Westm,  de  Termino  Sandi  Micbaelis  Anax> 
Regis  Hen.  4.  post  conq.  5.  Will.  Gascoigne.  ' 

Adhlic  de  Termino  Sancti  JMichaelis.  W. 
Gascoigne  In  dorso. 

Devon,  ss.  Dominus  Rex  mandavit  breve 
simm  clausum  in  baec  verba  Henricus  Dei 
Gratia  Rex  Angliae  et  Franciae  et  Dominus 
HibemiaeVicecom.  Devon,  salutem.  Cum  plu- 
ries  tibi  praecepimus  quod  juste  et  sine  dilati- 
one  replegiari  facercs  Willielmum  filium  Adile 
Scutt  quem  Simon  Bryt  et  Johannes  filius  ejus 
ceperunt  et  captum  tenent  (ut  dicitur)  nisi 
captus  sit  per  s|ieciale  mandatum  nostrum  vel 
Capitali?  Justiciarii  nostri  vel  pro  morte  ho- 
mhiis  vel  pro  foresta  nostra  vel  pro  aliouo  aU» 
recto  quare  sccund.  consuetud.  Angliae  non 
sit  replegiabilis ;  vel  tu  ipse  fuisses  coram  noMs 
a  dieSanctaeTrinitatisinquindeeim  dies  ultime 
preterit,  ubicunque  tunc  tuissemus  in  Angliae 
ostensonis  quare  maridata  nostra  praed.  totieB 
inde  tibi  direct,  exequi  tu  contempsisti.  Tuque 
ad  diem  ilium  nobis  retonian.  quocl  praed. 
breve  adeo  tarde  tibi  Kbertat.  fuit  quod  nuHam 
exocutionem  inde  fieri  potnisti  propter  tern- 
poris  brevitatem  et  quod  nulla  alia  brovia  de  re- 
plegiando psaed.  WiflidHium   tibi  Tcoehuit 
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tihatiiOBuch  retuiti  is  ever  read  ofin  any  bode: 
lor  the  law  haih  determined,  that  some  returns 
are  good,  and  others  bad ;  yet  it  bath  not  said, 
whtU  are  all  the  good  returns  which  may  be 
made  on.  an  Homine  Replegiando  ,  and  the 
sheriff  is  no  more  confined  to  retiurns,  than  a 
man  in  the  pleading  of  his  case,  which  my  lord 

ante  receptionem  diet,  breris ;  Ideo  tibi  praeci- 
pimus  quod  just6  et  sine  dilalione  replegiari 
facias  praed.  Willielmum  filium  Adae  Scutt 
quern  praeiiit.  Simon  Britt  et  Johannes  filius 
ejus  cepernnt  et  captum  tenent,  ut  dicitur^  nisi 
captus  sit  per  speciale  praeceptum  nostrum  vel 
Capitalis  Justiciarii  nostri  vel  pro  morte  hominis 
Tel  pro  foresta  nostra  rel  pro  aliquo  alio  recto 
quare  secundum  consuetod.  Angliae  noa  sit 
reple^pabilis  vel  tu  ipse  sois  coram  nobis  a  Die 
Sancti  Michaelis  in  quindecim  dies  ubicunqoe 
tunc  fuerimus  in  Anglia,  ostensurus  quare 
mandata nostrajpraed.  toties tibi  direct  exe^i 
contempsisti,  £t  habeas  ibi  hoc  breve  Teste 
IVillielmo  Gascoigne  apud  Westmonasterium 
SO.  die  Junii  anno  regni  nostri  quarto. 

Ad  quem  quindena  Sancti  Michaelis  coram 
Domino  Rege  apud  Westmonasterium,  Vice- 
com.  Devon,  retom.  quod  praed.  WiUieliuus 
filius  Adae  Scutt  amotns  est  et  elon^^t  extra 
ballivam  suam  per  praed..  Simon  fintt  et  Jo- 
bannem  filium  ejus  in  Com.  Somerset  quare 
de  ipso  Willielmo  replc«iand.  juxta  formam 
diicL  brevis  adtunc  nihil  tacere  potuit 

Ac  ex  parte  praed.  WDUelmi  filii  Adae 
Scutt  in  Curia  Regis  coram  ipso  Rege  sufiici- 
«nter  testatum  est  quod  praea.  Simon  et  filius 
^us  praed.  latitant  et  discunont  in  Co- 
mitatu  Somerset 

£t  Ideo  prsceptum  et  viceoom.  Somerset 
quod  Corpora  praed.  Simonis  et  filii  ^ns  in 
W ithemamio  capiat  et  eos  salvo  et  secure  cus- 
todiri  taciat^uousque  iidem  Simon  et  Johannes 
filius  ejus  pnefiit.  WiUidmum  filium  Adc 
Scut  replegiari  voluerint  £t  qualiter,  &c.  con- 
•tare  fiicias,  &c. 

PosteasciU.  3do  die  Januarii  Anno  Regni 
Dom.  Regis  nunc  quarto  coram  Domino  R^ 
ttHid  Westmonasterium  veninnt  Willielmus 
nwletet  Simon  BrittJun.de  Com.  Somerset 
et  Johannes  Halse  et  Thomas  Prowse  de  Com. 
Devoli.  asserantes  •diet.  Viceoom.  Somerset 
corpus  praefiit  Simonis  Britt  occasione  pned. 
cepisse  et  ipsum  in  prisona  Domini  Regis  sub 
cnstodia  e^usdem  Vicecom.  fore  detent,  et  ma- 
nuceperunt  faabend.  corporis  prad.  Simonis 
3iit  coram  Domino  B/ege  ad  prsefat  Term,  et 
quilibet  eorum  sub  pcena  40/.  quamqnidam 
aummam  quilibet  eorum  manqpapt  separatim 
oogn.  de  terris  et  catallis  suis  ad  opus  Domini 
B%is  fieri  si  oontinffat  ipsos  corpus  pnifat. 
Simonis  Britt  coram  Dommo  Rege  ad  prefat. 
Terminnm  promptum  non  habere  ad  fadend. 
quod  Curia  Domini  Regis  consideraverit  in 
fiac  parte,^  £t  petunt  m^ve  de  supersedeas 
ynefiu.  Viceoom.  direct,  de  non  detinendo  ul- 
leriua  corpus  prcd.  Simonis  in  prisona  Domini 
llqBris  occasione  praedtcta, 

fit  qs  conoeditar,  JKCk 


Coke  says  may  vanf.aoeocdingto  dienatanof 
his  case ;  and  yet  tne  law  bath  said  what  is  a 
good  plea  and  what  a  bad  one,  but  hath  not  ex- 
pressed aD  the  good  or  bad  pleas.  And  there- 
fore it  is  no  argument  against  sudb  a  retura, 
that  no  precedent  of  it  can  be  fbood,  it  is 
enough  that  no  iudgment  can  be  produced 
against  it ;  and  the  reason  of  both  may  be^ 
that  the  case  never  happened  before,  tnat  is 
to  say  that  never  any  person  was  so  mali- 
cious before,  as  to  sue  out  an  Homine  Re- 
plegiando against  a  master  for  a  servant  sent 
ny  agreement  beyond  sefi ;  and  returns  must 
be  varied  according  to  the  case.  Perhaps  no 
precedent  can  be  found  of  a  return  on  that 
writ,  that  the  person  sought  for  is  dead :  yet 
all  persons  wiUagree  it  is  a  good  return,  it  is  so 
in  i^^kvin  of  cme,  and  even  tliat  example 
falsifies  ^  docteine  of  the  court,  tliat  there  are' 
but  two  returns  on  that  writ  allowable  by  law. 
It  is  not  an  argument  for  disallowing  the  retora 
that  the  person  sent  beyond  sea  was  a  child  not 
capable  of  making  sodi  a  contract  (though  I 
believe,  if  the  matter  were  looked  into,  he  was 
of  age  so  to  do),  for  nothing  of  that^doth,  or 
can  appear  in  the  writ  or  return :  it  stancb, 
ther^ore,  simply  upon  this,  whether  the  sheriff 
may  on  an  Homine  Replegiando  retuitk,  thst 
the  person  supposed  to  be  in  custody,  bemg  of 
full  age,  was  by  mutual  agreeroent  sent  beyond 
sea  by  theperson  in  whose  custody,  by  the  writ 
he  is  supposedto  be  ?  which  I  think  is  far  fipom 
a  doubt.  But  notwithstanding  all  these  bard- 
ships  on  Juries,  it  was  seen  to  be  plainly  im- 
possible to  procure  any  biUs  of  indictment  fyr 
high-treason,  much  less  any  persons  to  be  con- 
victed on  the  like  evidence,  except  in  London, 
where  are  some  of  the  best,  as  wol  as  the  wont 
of  men  in  the  nation  \  and  e%'en  there  it  was  not 
to  be  done,  as  long  as  the  Juries  were  seosiliie 
and  honest  men,  which  would  be  as  long  as  the 
election  of  sherift  waa  in  the  citizens ;  sod,  to 
the  honoor  of  the  dty,  it  was  seen  that  they 
chose  only  honestmento  be  their  sherifls ;  aiid 
that  when  they  saw  the  public  safety  depend  oo 
honest  officers,  though  at  other  times  tbev  had 
rather  pay  a  fine,  than  ondeigo  the  trouble  and 
chanres  of  that  <^ce,  yet  at  that  time  no  nan, 
legaUy  chosen,  refused  to  stand,  tbragh  they 
were  reproached  and  punished  for  it :  and  if 
Mr.  Box  reliised,  it  was  becaose  he  would  not 
join  with  North,  who  was  imposed  on  the  dty ; 
fiNT  which  reason  it  was  resolved  to  take  Irom 
the  dty  Uie  right  of  chusinff  sberiib,  kit 
by  what  means  was  not  present  reoohred  on. 
That  the  dty  mig^t  forfdt  their  right  of 
decting,  there  was  no  sreat  doubt ;  as  if  the 
sherifis  were  dead,  and  new  ones  were  not 
chosen  in  aconvenient  time,  so  that  there  was 
a  defect  of  justice,  or  the  Uke :  but  nothing  of 
thatkind  could  be  laid  to  their  chaige ;  and 
therefore  a  new  unheard-of  matter  wastboogbt 
on,  and  set  a-foot,  which  waa,  to  make  the  <aty 
foffdt  their  being  a  oorporatkui ;  and  bcag 
annihilated,  the  mots  made  to  them  hydie 
crown,  as  the  rient  of  decting  dierifi  watt 
would  revert  to  the  crown  afain. 
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Raymond,  when  tlire,  was  of  the  aameopi* 
nion  ;  ami  Mid  Saunders*  who  was  then  past 
his  senses,  was  of  the  same  opinion ;  though  I 
was  told  by  one  who  was  present,  when  th« 
two  justices  came  to  ask  ms  omnion  in  th« 
matter,  he  had  only  sense  enough  to  liepioach 
them  for   troubling    him  about  the  matter, 
when  they  were  sensible  he  had  lost  his  me* 
mory.     And    to   say  truth,    the    delivering 
the    sense   of  an   absent  judge,  though  n 
hath  been  sometimes  practised,  is  not  allowable, 
for  sometimes  thev  deliver  another   opinioo 
than   what   the  ansent  judge  is  o£    Judge 
Withens  did  so  in   seyeral  cases,  when  ne 
deliTered  the  opinion  of  sir  fidwaid   Her- 
bert, which  sir  Edward  Uerhcrt  afterwards, 
in  open   court,  disowned:   Jud^  Holloway 
served  Judge  Powell  the  same  tnok,  if  Uielast 
said  true.    The  long  denendii^  of  the  Quo 
Warranto  had  alarmed  autiie  nation,  whowira 
yet  oniet,  hoping  that  judgment  woald  begiTeB 
for  tne  city,  as  someofthe  judges  and  of  the 
king's  eounael  had  given  out  it  would ;  hut  th» 
contrary  was  resohedon,  and  therefotethe  na* 
tion  at  the  time  of  the  ginng  the  judgment^ 
must  be  amused  with  somewhat  else,  and  n*« 
thing  so  proper  as  a  plot :  but  there  waa  diitt* 
cuhy  in  tnat  also ;  for  if  the  pretended  plot- 
ters should  be  acquitted,  it  would  make  th« 
matter  worse;  and  nothing  would  secure  that 
but  imposTng  what  sheriffii  they  pleased  on  tfa« 
city;  and  accordingly  North  and  Jikik  beins^ 
pitched  on,  the  one  by  a  shameless  trick,  ana 
Ae  other  by  open  rarce,  wera  impoeed  on 
thedty. 

Having  gained  that  point,  the  pfoeeedii^  m 
the  Quo  Warranto  were  mqeh  quicker  tlun 
biefore,  and  two  arguments  wcro  <mly  pennit- 
ted  in  it  of  each  akie,  the  one  in  Hflary  Term^ 
the  other  in  Easter  Term ;  and  so  the  case  was 


A  Quo  Warranto  '  was  therefore  brought 
minst  the  city  in  Hilary  Term,  1681,  to 
shew  by  what  warrant  they  pretended  to  be  a 
oorporatk)n,  and  to  have  tnor  privileges  men- 
tioned  in  the  writ ;  to  which  the  city  pleaded, 
and  set  forth  their  right ;  and  the  long  renlied, 
and  set  forth  severu  matters  done  by  tnem, 
oontrary  to  the  duty  of  a  corporation :  ui)on 
which  there  was  a  demurrer,  of  which  judg- 
ment was  not  given  tiU  Trinity  Term  1683^ 
I  will  sajr  nothing  of  the  right  of  the  pro- 
fseedittg,  it  having  been  hwray  >nd  learnedly 
argued  for  the  city  ;  but  ifthe  matter  were  so 
clear  a  case,  as  the  king's  counsel  and  court 
Would  havoittobe,  bow  came  it  to  pass  that  in 
Henry  the  Stb's  time,  when  the  king  was  so 
earnestly  bent  on  dissolving  the  religious  cor- 
porations, in  which  the  pufiic  inclination  joined 
with  him,  the  doing  it  oy  Quo  Warranto  was 
not  thought  of  ?  It  was  very  plain,  that  those 
pretended  religious  did  not  observe  the  rules, 
nor  perform  tM  ends  for  whidi  they  were  in- 
corporated ;  and  oertainby  ^Mir  misdemeanors, 
agamst  the  intent  of  theur  being  incorporated, 
were  better  causes  of  foifeituTe,  than  was  the 
city's  petitioning  for  a  pariiament,  &c.  Yet 
thatkiiig  took  other  methods  ;  he  had  formal 
convey ances  of  their  lands  from  moot  of  those 
corporations  and  fiMnial  surrenders  of  ^eir 
Coiporations,  signed  by  every  indindual  of  the 
corporations,  and  those  afterwards  con^rmed 
byactof  parliament.  And  sure  the  late  king 
hiad  as  much  rijriit  to  bring  a  Quo  Warranto 
against  Maji^duen  GoUege  for  relusing,  con- 
trary to  their  dutjTf  to  amnit  the  president  the 
king  nominated,  if  the  king  had  aright  to  no- 
minate the  president  (as  some  joftees  asserted 
he  hod),  as  king  Charies  the  Second  had 
cgainstthe  city :  and  it  was  once  in  debate, 
Whether  the  proceeding  against  that  college 
should  be  by  Quo  Warranto,  or  before  the  lSf> 
desiastioal  Commissionen  ?  The  last  was  re- 
solved on,  not  as  more  legal  or  ellectoal,  but  as 
more  expeditious ;  in  the  one,  the  prooeedfings 
being  *  de  <fie  in  diem  ;'  in  the  other,  from 
term  to  term.  This  oidy  I  wUl  obsonre,  that 
when  the  judnnent  against  the  ci^^wasgiren^ 
yAkvAk  was  ^  the  gieatcst  ^wncem  tothe  im^ 
tion  ever  contested  in  any  court  of  Westminster 
HaQ,  it  was  done  br  two  judges  only,  and  no 
reason  of  that  judgraeot  rendered  :  whereof 
Withins,  who  was  one,  1  think,  heard  but  one 
fifyuitteiitin  Hiecase.    it  is  Inie,  they  said 


ripe  for  judgment  in  Trinity  Term  fi^owing^ 
but  must  be,  and  wienshesed  in,  widi  tfaedS- 
oovery  of  a  pretended  pkit :  Which  so  amased 
the  nation,  mat  thoagb  judgment  in  the  Que 
Wammto  was  given  two  days  after  the  pi«. 
teeided  discorei^,  nobodyto<d(any  notfa)eor  it 
for  several  months  after  it  was  given.  The 
troth  was,aebody  dilrst  mutter  agabst  it,  or 
question  the  legjuity  of  it;  it  waa  enough  to 
have  brought  any  penon  into  die  nfot  to  bave 
done  it,  it  wwdd  nave  been  cdled  dying  in  the 
ftce  of  the  government,  questioning  the  juftioe 
of  the  nsmii  oimI  sncblike  canC 
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288.  Tlie  Trial  of  Nathaniel  Thompson,  William  Pain,  and 
John  Fakwell,  at  the  Guildhall  of  London,  for  writings 
printing,  and  publishing  Letters,  importing  that  Sir  Edmund- 
bury  Godfrey  murdered  himself;  as  also  for  several  Falsities 
relating  to  the  said  Matter  printed  in  several  Papers,  called 
*'  The  Loyal  Protestant  Intelligence :"  34  Charles  II.  a.  d. 
1682.* 

On  Tuesday,  the  9(Hb  of  June  1688,  before 
^e  rii(ht  bonoforable  sir  Francis  Pemberton, 
lord  jcfaief  justice  of  his  majesty's  ooifrt  of 
King's- bench,  by  Nisi  Prius,  in  toe  Guildhall 
of  the  city  of  London,  came  on  the  Trials  of 
Nathaniel  Thompeon,  \f  illiam  Pain,  and  John 
Farwell,  upon  an  Information  brought  against 
them  for  sereral  Trespasses  and  Mudemeanors 
in  writins',  printing,  and  publishinfi'  Letters  im- 
portiag  that  sir  Edmundbury  GodTcey  murder- 
ed himself,  as  also  for  several  fidsities  relating 
tot  the  said  matter  printed  in  several  papers, 
^sUed  the  Loyal  Protestant  Intettigenoe.  And 
the  jurors  names  were  as  follow:  Peter  Hou- 
blbn,  John  Ellis,  Winiam  Barrett,  Joshua 
Brooks,  Gerras  By  field,  Jonathan  Lee,  Geoige 
Widdowes,  WilKam  Sambrooke,  William  Ja-< 
comb,  John  Dehnee,  Samuel  Bayly,  Samuel 
Ooward. 


The  INFORMATION. 


▼ears 

King*s-bencn  at  neatmmster,  by  a  jury 

eounty   of  Middlesex  were  indicted,  Robert 

Green,^ Geraid,t  Clerk,  Henry  Beiry,  Law« 

iwnee  H^l,  Dominic  KeOy,  and  Philbort  Ver- 

*  From  a  pamphlet  entitled,  "  The  Trial  of 
N<  Thompson,  W.  Pain,  and  J.  Farwell:  upon 
^aloformation  curhibitad  by  the  king's  attorney 
general  against  them,  for  writing,  printing,  and 
miUishing  Libels,  by  way  of  Letters  and  other 
Prints,  reflectijog  uponthejustioe  of  the  nation, 
in  the  prooeediugs  against  the  murderers  of  sir 
Edmundbuiy  Godfrty,  at  Guildhall,  on  Tues- 
day June  the  SOth,  1683.  Where  after  a  full 
hearing  they  were  convictad :  Together  with 
an  Aomnt  of  several  Affidavits  read  in  bis  ma- 
jesty's  courtof  Kin^  Vbench  an4  other  mAtters 
at  the  time  Qf  their  receiving  Sentence..  To 
which  is  added  by  way  of  Appendix,  Several 
other  Affidavits  wmch  further  confirm  the  tes- 
timony of  Mr.  Prance,  given  upon  the  Trial  of 
Green,  Berry  and  Hill  about  that  murder,  widi 
■ome  observations  touching  the  said  Thompson, 
FarwellandP^.  London:  Printed  for  Tho- 
mas Simmons  at  the  Princes  Arms  in  Ludgate 
atreeL  \hB%. 

*lio  appoint  Thomas  Simmons  to  print  the 
«  Trial  of  Nathaniel  Thompson,  William  P&in, 
*  and  John  Faipwell,  and  that  no  others  presume 
^toprinttheaame.  Fa*  Bbmbbbton,  July  the 

t  Sea  ToL  r,  p«^169«  of  dus  Colleolioii. 


natt ;  for  that  they  by  the  instigatieD  of  tbe 
Devil,  Ike.  the  ISth  of  October,  in  the  SOtb  yeir 
of  this  kind's  reign,  at  the  parish  of  St  MuT 
le  Strand,  m  the  county  of  Auddlesex  afbresaid, 
with  force  and  arms,  m  and  uponsfar  Edmnnd- 
bury  Godfrey,  kt  in  the  peace  of  God  and  the 
king  then  and  there  being,  feloniously,  wilfoOy, 
and  of  their  malice  aforethotu^ht,  did  make  an 
assault,  and  kill  and  murder  nim  in  this  man- 
ner, viz.  Green  dkl  fold  and  fostea  a  linen 
handkerchief  about  his  neck,  and  therewith 
choaked  and  strangled  him,  of  which  efaoaking 
and  strangling  he  instantly  diedt  sod  the 
others,  viz.  Genadd,  Berry,  Hill,  KeUyaad 
Vernatt,  were  present,  aimng,  abettiitf,  com- 
forting, assisting  and  maintaining  me  said 
Green  to  kill  and  murder  the  said  sir  Edmund- 
bury  Godfrey  in  form  aforesaid ;  and  so  tbe/ 
the  said  Green,  Gerald,  Berry,  Hill,  Kdly  and 
Vernatt  in  manner  and  form  aforesaid,  him  the 
said  sir  Edmundbury  Godfrey,  fclonioiisly, 
wilfully,  and  of  their  malice  amrethooght,  did 
kill  and  murder,  against  the  peace  of  our  nid 
lord  the  king,  his  crown  and  menity :  to  which 
indictment  afterwards,  the  saio  term,  the  said 
Robert  Green,  Henry  Bcny,  and  Lawrence 
Hill  severally  p]eaded|  Not  Guilty,  and  put 
themselves  unon  the  country ;  and  after  in  the 
said  term  or  St  HiUary,  m  the  said  courtof 
King's-bench  at  Westminster,  for  the  felony 
and  murder  aforesaid,  by  a  jury  of  their  country 
in  due  manner  were  tried,  and  thereof  lawfully 
eonvicied  and  attainted^  as  bv  the  record  thereof 
in  the  said  court  of  Kinpp|.bench  tit  V^est- 
minster  remaining  more  iuHy  appears  j. which 
said  Bobert  Green,  Henry  Bmy  imdlAwreoce 
HiU,  were  afterwards  executed  and  suffered 
deathy  according  to  the  form  and  effect  ot  the 
judgment  and  attainder  aforesaid.  And  where- 
as one  Miles  Prance,  upon  the  trial  of  the  in- 
dictment aforesaid,  was  produced  a  witness  and 
sworn  for  die  king,  and  gave  material  evidence 
agamst  the  said  Green,  Beny  and  flili,  to 
prove  them  guilty  of  the  fi^ony  and  murder 
aftiresaid:  and  one  William  Bedloe,  John 
Brown,  Elizabeth  Curtis,  Zachary  SkiUane, 
and  Nicholas  Cambridge,  upon  the  trial 
aforesaid,  were  witnesses  in  hlce  manner  pro- 
duced and  sworn  for  the  long,  and  gave  divers 
material  evidenoea  against  the  nid  Green, 
Berry  and  Hill,  to  prove  them  guilty  of  the 
said 'felony  and  murder.    Andwheieas  abo 

the  said Gerald,  Robert  Green,  lAwianoe 

Hill,Dommic  KeUy,and  Philhert  Veraalt,  at 
the  lime  rf  the  felony  and  murder  itmmun» 
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Were  Fspste,  and  marntainerB  of  tbe  Romish 
MiperetitiOBS :  and  the  said  ~  Gerald,  Do- 
minic  Kelly,  and  Pfailbert  Yematt  hare  fled, 
and  not  jet  appeared  to  the  said  indictment. 
And  whereas  also  by  the  coroner's  inqnest 
taken  upon  the  Tiew  of  the  body  of  the  said  sir 
Edmmidbury  Godfrey  l3ring  dead  before  John 
Cooper,  cfent.  one  of  the  coroners  of  the  said 
county  rf  Middlesex,'  b3rthe  oaths  of  honest 
and  lawful  men  of  tiie  same  county,  above  the 
number  of  twehe  persons,  it  was  found  that 
certain  malefactors  unknown,  felonioasly,  and 
of  their  nkalice  prepense,  him  the  said  sir  Ed- 
mtmdbory  Godfrey  did  strangle  and  choak,  of 
which  he  died.  The  said  Nathaniel  Thomp- 
son, William  Pain  and  John  Far^vell,  well 
knowing  the  premisses,  and  bein^  persons  de- 
vilishly aflfeeted,  devising,  pi'actismg,  and  with 
an  their  strength  intending'  the  peace  and 
common  tranquillity  of  this  kingdom  of  Engf- 
land  to  disturb,  and  as  much  as  in  them  lay  the 
due  course  of  the  law  to  destroy,  and  subvert 
and  elude,  and  the  justice  of  this  km?dom  of 
England  to  defame  and  scandalize,  and  as  well 
ihe  said  Miles  Prance,  William  Bedloe,  John 
Brown,  Elizabetli  Curtis,  Zachary  Skillarne, 
Nicholas  Cambriil^,  as  the  said  John  Cooper, 
and  the  honest  and  la^vful  men  sworn  upon  in- 
quest aforesaid,  upon  view  of  the  body  afoi*e- 
said,  to  bring  into  the  greatest  hatred,  con- 
tempt, and  vile  esteem  with  all  the  king's  sub- 
jects, and  to  deter  the  king's  subjects  from 
finding,  detecting,  and  proving  the  designs  of 
Papists  against  our  lord  the  king,  and  the  true 
religion  now  by  law  established,  and  impiously 
and  wickedly  devising  and  intending  them  the 

said Gerald,  Doininick  Kelly,  ami  Philbert 

Yematt,  from  undeigoing  the  pains  and  sen  • 
tences  by  law  upon  them  to  be  inflicted,  for  the 
murder  aforesaid,  and  to  aid  and  assist  them  (al- 
though they  be  Guilty)  to  be  found  Not  Guiitv 
thereof;  and  to  deceive  and  beguile  the  king^j 
sobjects  in  the  premises  with  their  false  affirma- 
tions and  arguments,  and  cause  and  procure  that 
it  should  be  believed  and  esteemed,  tnat  the  said 
Green,  Berrv,  andHill,  the  persons  for  the  mur- 
der of Uie  said  sir  Edmundbury  Godfrey  as  afore- 
said, convicted  and  executed,  had  been  convicted 
and  executed  unjustly  ;  and  that  the  said  sir 
Edmundbury  Godfrey  wt^Jelo  de  se,  and  him- 
self had  feloniously  murdered.  They  the  said 
Thompson,  Pain  and  Farwell,  tlieir  most  im- 
pious, mcked,  and  diaboKcal  intentions  to  ful- 
fil and  perfect  afterwards,  to  wit,  the  23d  of 
February,  in  the  34th  year  of  the  reign  of  our 
now  sovereign  lord  the  kmg,  at  the  parish  of 
St.  Mary  le  Bdw;IiOndon,  with  force  and  arms, 
&c.  fafsely,  unlawfully,  unjustly,  wickedly, 
and  diabolically,  made,  composed,  and  caused  to 
be  printed,  a  certain  false,  scandalous,  and  de- 
famatory  Libelj  entitled,  '  A  Letter  to  Mr. 

<  Miles  Prance  in  relation  to  the  murder  of 
'  sir  Edmundbury  Godfrey  :*  In  which  jsaid 
Libel  amongst  other  things,  it  is  contained  as 
follows,  *  And  hearing  that  the  Coroner's  Jury 
*  or  Inquest   were  first  of  opinion,   and   ac- 

<  cordingly  declared,  he  wai^/Mo  i/c  s<,  and  that 

VOL,  YlII, 


<  there  was  much  M  ahd  iddll  trsed  to  procure 
'  their  verdict  to  the  contrary,  more  particularly 

*  tlie  refusing  of  the  body,  at  their  instance  and 

*  request,  to  be  opened.*  And  in  another  place 
of  the  same  Libel,  it  is  further  contained  as 
follows,  *  They   say,  that  if  a   man  or  any 

*  other  creature  be  strangled  or  hanged,  and 

<  his  body  cold,  and  the  blood  settled  in  the 

*  veins  (as  he  must  needs  l)e,  if  your  evidenco 

*  be  ti'ue)  (meaning  the  evidence  of  the  said 

*  Miles  Prance)  run  twenty  si^'ords  through 

*  such  a  body,  not  one  drop  of  blood  will  come 

*  out ;  but  on  the  contrary,  his  body,  when 
'  found,  was  full  of  blood,  in  so  much  that 

*  (over  and  above  the  cakes  or  gtoat  gobbets  of 
*■  coiig^ealed  putrified  blood  found  afterwards  in 

*  his  cloaths;  the  constable  when  he  pulled  the 
^  ^word  out  of  his  body,  it  crashed  against  his 

*  back  bone,  and  gobbets  of  blood  and  water 

*  gushed  or  gubbled  out  of  that  wound  in  abun- 
'  dance,  not  only  in  that  very  place  where  the 
'  sword  was  pulled  out,  but  in  all  his  passage 

*  to  the  White-house  ;  especially,  there  where 

<  his  body  was  lifled  over  two  high  stumps,  and 
*■  also  when   he   was  laid  upon  the  table,  the 

<  blood  and  water  so  issued  oat  of  that  wound, 

<  that  it  run  from  off  the  table  upon  the  floor, 

*  and  from  thence  into  the  cellar  :*  So  that  they 
do  aver,  that  that  wound  that  he  received  by  that 
sword^  must  of  necessity  be  the  cause  of  hia 
death.  And  in  another  part  of  the  same  libel, 
it  is  further  contained  as  follows,  '  They  ob- 

*  serve  that  Bedloe's,  before  the  Committee  of 
'  Loi'ds,  and  vour  evidence  in  relation  to  this 

*  ^gentleman's  death,  are  as  different  as  the  East 


*'  vriih  an  handkerchief  near  the  stables  going 

*  to  the  water-side  ;  Bedloe,  that  he  was  srao- 

*  thered  with  a  pillow  in  a  room  in  the  great 

*  court  in  Somerset-house  ;  you  say,  he  took 
'  horse  at  8oho  ;  Bedloe  says,  that  he  took 

*  t;oach  at  Clarendon -house,  with  many  more 

<  such  like  contradictions ;  and  considering  the 

*  old  proverb,  fore- warned,  fore-armed  ;  a  fur- 
'  ther  and  fuller  acicount  of  the  whole  roat- 
'  ter  expect.*  And  that  the  said  Nathaniel 
Thompson,  William  Pain,  and  John  Farwell, 
their  most  impious,  wicked  and  diabolical  in-, 
tentions  to  fulfil  and  perfect,  afterwards,  to  wit, 
the  3d  day  of  March,  in  the  said  34th  year  of 
the  reign  of  the  said  late  lord  the  king,  at  the 
said  parish  of  St.  Mary  le  Bow,  London, 
aforesaid,  with  force  and  arms,  &c.  falsely,  un- 
lawfully, unjustly,  evilly,  maliciously,  scan* 
dalously,  and  dfabolically,  made,  composed, 
and  caused  to  bb  printed,  another  false,  scan- 
dalous, and  defaming  libel  ;  entitled,  *  A  Se- 
'  cond  I>rt}tter  to  ]\Iiles  Prance,  in  reply  to  the 

*  Ghost  of  sir  Edmundbury  Go4frey.'  In  which 
last  mentioned  libel,  amongst  other  things,  it 
is  further  contained  as  follows,  *  Next,  whereas 
'  my  letter  saith  (and  that  truly)  That  the  Co- 

*  roner's  Jury  were  first  of  opinion,  and  act 

*  cordingly  aeclared  he  was  jeio  de  se  ;  an(( 

<  that  much  ait  and  skiU  was  used  to  procvrt 

4S 
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'*  their  verdict  to  the  contrary.*  And  in  ano- 
ther place  of  the  same  last  mentioned  libel, 
amongvt  other  things  it  is  further  contained  as 
follows  :  *  And  it  would  be  very  material,  if 
'  the  coroner  would  declare,  what  he  received 
'  for  that  job,  aud  of  whom ;  and  what  evi- 
'  dence  he  bad  to  induce  the  jury  to  find  (as  the 
Mnquisltiou  imports)  tliat  he   was   strangled 

*  with  aliueucloth,  a  matter  of  feet  never  so 

*  much  as  spoken  of  until  you   came  in  with 

*  your  evidence,  which  was  not  in  some  weeks 
'  aAer ;  aud  I  do  again  aver,  that  the  body  was 

*  requirc^d  by  the  jury  to  be  opened,  and  was  re- 

*  fused  ;  and  if  the  body  was  in  their  and  the 

*  coroner's  power  (as  the  Ghost  insinuates)  such 

*  pow  er  was  concealed  from  and  denied  the 

*  jur^\*  And  in  another  place  of  the  same  last 
mentioned  libel,  it  is,  amongst  other  things, 
contained  as  follows  :  '  He  is  to  understand, 

*  that  3Ir.  Brown,  the  two  sui'j^ons  (meaning 
« tlic  s  aid  Zachary  SkiUarnc  and  Nicholas  Cam- 

*  bridge)  and  Mrs.  Curtis,  arc  not  competent  (nor 

*  can  be  material)  ^\  ituesses  in  this  case.'  And 
in  anotlier  place  of  the  same  last  mentioned 
libel,  it  is  further  contained  as  follows :  *  But 

*  Mr.  Prance,  it  will  be  fully  proved,  that  the 

*  body  was  full  of  bloml,  and  that  there  were 


•  cakes  or  gobbets  of  dried  blood,  found  in  his 
*cloaths,  which,  witli  his  body,  stunk  ex- 
*trcmely:  And  it  will  be  also  fully  and  effec- 

•  tually  proved  that  his  eyes,  nostrils,  and  cor- 

•  ners  of  hi^  mouth  were  fly-blown.*  And  in 
tnt/ther  place  of  the  same  last  mentioned  libel, 
•rnong  other  things,  it  is  contained  as  follows : 
'  And  as  the  seventh  and  last  paragraph,  which 

•  relates  only  to  the  (UtfeTence  betwixt  you  and 
'  Mr.  Bcdloe's  evidence,  I  must  take  notice,      -  , ,      

•  that  what  you  and  he  swears  is  very  contra^  *  mon  council  of  London,  to  inspect  the  truth 
'  dictory.'  And  in  another  pkce  of  the  same  ;  *  of  that  letter ;  whereby  it  will  appear  ine- 
rast  mentioned  libel,  amongst  other  things,  it '  *  vitablV,  that  there  is  not  one  papist  or  popisbly 


<  Domestic  Intdliffeoce,  or  News  both  from  Ci^ 
'  and  Country'.'  In  which  last  mentioned  liba, 
it  is  contained  as  foUows :    '  T^t  there  ia  not 

<  in  the  said  letter'  (meaning  the  said  &1m, 
scandalous,  and  defaming  litel)  entitled,  '  A 

*  Letter  to  Mr.  3Iiles  Prance,  in  relatipn  to  tb« 

*  murder  of  sir  Edmuodbury  Godfrey,'  before 
first  mentioned, '  the  least  item  or  circumstance, 
'  but  what  will  be  by  undeniable  evidence  made 
'  out  to  be  the  truth :    So  the  raid  Mr.  Prance, 

*  having  not  as  yet  vouchsafed  an  answer  to  that 
'  letter,  he  will  speedily  receive  a  further  letter 
'  relating  to  that  muraer,  wherein  the  further 

*  truth  will  not  only  be  fully  set  forth,  and 
'  other  circumstances  set  out.'  And  farther, 
that  the  said  Nathaniel  Thompson,  William 
Pain,  and  John  Farwell,  in  their  further  pro- 
secuting, falsly,  wickedly,  and  maliciowy^ 
their  contrivances  and  mtentions  aforesaid^ 
with  force  and  arms.  Sec,  falsly,  unlawfully* 
wickedly,  maliciouslv,  and  devilishl3r,  com- 
posed, and  caused  to  be  printed,  a  certain  other 
false,  scandalous,  and  defamatory  Ubel,  entitled, 
*•  The  Loyal  Protestant  Intelligence,'  6cc.  Ifi 
which  last  mentioned  libel,  amongst  other  tilings 
it  is  contained  aa  follows :    '  Whereas  Dick 

<  Janeway,  in  this  Day's  Mercury,  promises  an 

*  answer  to  the  late  llistter  to  Mr.  Prance,  &c. 

<  This  is  to  give  him  and  all  the  world  notic^ 

*  that  such  an  answer  is  impatiently  expeoted 

*  by  the  author  of  that  letter,  who  ouestions  not 

<  but  to  prove  every  tittle  of  tliat  letter,  to  th^ 
'  satislaction  of  all  mankind:  And  besides,  h^ 
'  is  very  desirous  thut  the  Gourantier  (aocord- 

*  ing  to  his  last  Packet  of  Advice  from  Rome) 

*  would  go  on,  and  use  his  interest,  to  procure 
the  lora  mayor,  court  of  aldermen,  and  com- 


^i^tua  »  uiuuavu,  in  reiutiun  lo  tnewaxioi 
■*  upon  the  clnthcs,  in  which  I  cannot  say 
•  she  may  s\u  ,.»•  true  ;  but  this  I  do  aver,  t 


jtii-V  had  Silt  on  tlie  body  ;  for  there  was  no 
-'such  thin^r  i|;ea  on  the  cloaths.     And,  I  sup- 

•  pose,  this  u  ;is  some  artifice  used  by  those, 

*  who  either  uutof  interest  or  design,  were  de- 

*  sirous  to  confirm  his  being  murdered  at  So- 

•  merset-IIouse.'  And  the  said  Attorney-Ge- 
neral for  the  same  lord  the  iving,  gives  the  court 
here  to  understand  and  be  informed;  Tliat  the 
«aid  Nathani;*!  Tliompson,  ^Villiam  Pain,  and 
John  Farn  cll,  in  their  further  prosecution  afore- 
iaiil,  falsly,  wickedly,  aud  Budiciou.sly,  tlieir 
contrivances  and  intentions  aforesaid,  afterwards 
lo  wit,  the  7th  day  of  March,  in  che  34tli  year 
of  our  said  lord  tlie  king,  at  tU^  parish  of  St.. 
Wary  le  Bow,  liondon,  with  fwrce^id  arms, 
^c.  falsi V,  uhlawfuliv,  iihjuMtly»  uickediy, 
malicioiLSly,  scandulously,  ;;nd  dinili>>lily,com-. 
j^oscd,  made,  autl  caused  to  be  piiutetl,  a  cer- 
tein  other  false,  scandalous,  and  dctamatoiy. 
Obd,  eatit|e<l,  <  'Hj^  Loyal  Protcstautand  Ti-ue, 


but    ^  stances  relating  to  the  murder  of  sir  £d  mund*^ 

,  that    *  bury  Godfrey,  and  the  fraud  and  bUnd^nil 

if  it  be  so,  tliose  d^ops  were  put  upon  the  I  '  upon  the  world  in  relation  thereto)  will  be 
^  doalhis  long  ai'ter  he  Was  found,  and  after  the  <  more  fully,  plainly  and  manifestly  proved, 
•  1111^  Ko.i  o..* ,...  .1.^  u^  i„     A'^^  .1- t  without  givinff  ill  Vord;s  or  scurrilous  laur 

*  gnage,  or  rctitctions  to  any  persons  thai 

*  really  are,  or  supposed  to  be  tlierein  con- 
'  ccmed  in  any  circumstance  w hatsoe\  er. '  A nd 
that  the  said  mthanicl  Thompson,  Will.  Pain» 
ai)d  John  Farwell,  in  their  further  prosecuiiua 
aforesaid,  falsly,  wickedly,  and  maliciously 
thfir  contrivances  and  intentions,  aficr,  to  Mit^ 
the  first  day  of  April,  in  the  34th  year  of  the 
reign  of  our  said  lord  the  king,  wiUi  foive  and 
u>m8,  <Scc.  at  tlie  parish  of  St.  Mary  le  Bow, 
Luudou,  aforesaid,  falsly,  unlawfully,  unji^tly, 
wickedly,  maliciously »  scaodalonsly,  and  de- 
vilishly, made,  composed,  and  caoscd  to  b* 
l»rinted,  a  certain  other  false,  scandalous,  and 
defamatory  libel,  entithidt  *  Tlie  Loval .  Pn^ 
testant  Intelligence,'  &c.  In  wlii^h  uuit  iiien- 
flontd  libel,  amongst  other  tliii^,  it  is  con- 
tamed  as  foUows ;  *  Last  Wednei3ay*  Xa^- 
*mtl  Tfeomp^n,   upon  ^ufliiponw,  «p|isu«d 
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Ihem  entitltxl,  *  A  Letter  to  Miles  Prance,  con- 
*  ceming  the  imirder  of  sir  Edmundbiiry  God- 
'  frey  ;'  and  in  these  letters  did  siifj^cst,  as  if 
he  had  been /e/o  de  se,  and  do  reflect  upon  every 
one  of  the  witnesses,  as  if  they  contradicteii 
themselves ;  and  also  do  reflect  Upon  the  coro- 
ner, as  thoug-h  he  had  bribed  the  jury  ;  and 
do  undertake  by  these  arp^ments,  and  several 
others  (that  you  will  hear)  to  pnrve,  that  sir 
E.  (yodtrey  inurderetl  himself.  And  that  in 
another  libel  that  Tliompson  printed,  called 
his  '  Loval  Protc-^tani  rnteiligence,'  lie  says,  he 
will  make  it  out  hv  a  cloud  of  witnesses.  Thid 
we  say  is  ai»Tiinst  the  peace  of  the  kinc^,  and 
defaming  of  tlie  justice  of  tlie  nation  :  if  we 
prove  this  matter  upun  them,  you  are  to  find 
them  g^uilty. 

Seij.  Maynard,  My  lord,  the  matter  which 
you  have  now  before  you,  is  as  impudent  a 
thingj  as  ever  was  done.  Gentlemen,  sir  E. 
Godfrey  was  murdered,  and  Green  and  the 
con  in  vers  of  it  bare  been  executed  for  it;  the 
matter  hath  passed  the  examination  of  th« 
parliament,  and  the  king  and  council  and  cVi : 
Now  this  Thompson  is  a  printer,  I  may  as  well 
say  a  printer  or  libels,  for  he  does  constantly 
pnot  libels  against  the  religion  established,  and 
the  justice  of  the  nation.  The  jury  that  wer» 
impannelled  upoQ  the  coroner's  ioqaest,  hesavs 
of  them,  that  thev  at  first  did  agree  that  b« 
murdered  himself,  and  ^lerwanls  did  re- 
turn, and  find  that  he  was  munlered  by  others. 
Gentiemen,  it  is  plain  that  he  was  murdered  by 
others,  and  the  particular  persons  have  been 
tried  for  it,  and  found  guilty.  Now  this  per- 
son affcer  all  this.  What  does  he  do  ?  He  takes 
upon  him  to  write  a  letter  to  Prance  (Pnmce 
was  one  of  the  witnesses  in  that  case)  he  writes 
it  bv  the  name  of  a  letter,  but  it  is  a  foul  and 
wicked  libel ;  and  therein  ('tis  too  lone:  for  me 
to  mention  the  particulars)  he  scandalizes  th^ 
public  justice  of  the  nation,  he  undertakes  to 
vindicate  the  murderers,  and  to  accuse  th<| 
proceedings  of  the  nation.  But,  gCBtlenven, 
we  wU I  prove  these  men  guiHy  of  franring  and 
publishing  of  tliese  w  icked  libels,  and  that  is  all 
that  is  needful  to  be  dene  upon  the  point  of 
evidence.    We  will  call  our  witnesses. 


*  before  the  lords  of  his  majesty's  most  honour 

*  able  privy  council,  about  tlie  letters  to  Mr. 

*  Miles  Prance,  concerning  the  death  of  sir 

*  Edmundbury  Godfrey,  where  he  justified  the 
'  matter,  and  produceil  the  authors,  who  are 
'  ready  to  prove  (by  undeniable  and  substantial 
'  witnesses,  not  in  tlic  least  accused  or  suspected 

*  of  popery,  as  the  malicious  party  do  suof^est) 

*  that  every  tittle  an^  iota  ot  those  lettei-s  are 

*  true.'  And  that  in  another  part  of  the  last 
mentioned  libel,  amonsfJ^t  other  things,  it  is  con- 
tained as  follows :  ♦  Mr.  Thompson  and  the 
'  gentlemen  his  friends  are  to  attend  the  next 

*  Wednesday  at  council,  where  they  do  not 

*  doubt,  but  that  honourable  board  will  put 

*  them  into  a  niethwl  to  prove  the  wholo,  or  any 

*  particular,  which  their  honours  in  their  great 

*  wisdom  shall  think  orinvenient  to  be  brou^jlit 

*  to  the  test  or  examination .'  Ard  i'lirther,  th?.t 
the  said  Nathaniel  Thompson,  &:c.  the  23(1 
day  of  February,  in  the  abovesaid  34th  ycsr  of 
our  said  lord  tlie  king;  and  divers  other  days 
an)l  times  betwixt  the  said  23d  of  February,  and 
the  aforesaid  34th  year,  and  the  day  of  exhi- 
biting of  the  said  information  at  the  parish  of 
St.  Mary  le  Bow,  I>ondon,  aforesaid,  know- 
ingly, and  every  of  them  knowing  the  said 
several  libels  to  be  false,  malicious,  scandalous, 
and  seditious,  with  force  and  arms,  Sec.  fiilsly, 
unlawfully,  unjustly,  wickedly,  maliciously, 
soandalously,  seditiously,  ami  devilishly,  the 
said  fiilse,  malicious,  scandalous  and  seditious 
libels  uttered  and  published,  and  each  of  them 
uttered  and  pid>lished  in  manifest  contempt  of 
the  laws  of  this  kingdom  of  England,  and  the 
scandal  and  defamation  of  the  public  justice 
of  the  same,  to  the  evil  example  of  all' others 
in  like  case  ofTeodiog  ;  and  against  the  king^s 
peace,  his  crown  and  dignity,  &c." 

Then  proclamation  for  information  being 
made,  Mr.  Thompson  acquainted  n>y  lord  and 
the  jury  with  the  effect  of  tlie  ioibrmation,  as 
follows  ; 

Mf .  Thomp$(m.  My  lord,  and  you  gentlenwHi 
of  the  jury,  this  is  an  infbnnation  against  Na- 
thaniel Thompson,  -WHHam  Pain,  and  John 
Farwell,'  and  it  is  for  wi'iting  and  printing 
several  scandalous  libels,  aI>otit  the  death  of  sir 
Edmimdbury  Godfrey :  In  which  we  set  forth, 
that  Green,  Berry,  and  Hill,  were  indicted  for 
the  murder  of  sir  E.  Godfrey,  tfnd  thereof 
convicted  and  attainted  ;  and  that  the  said 
Graeo,  Berry,  and  HiU,  were  executed  for  it : 
That  upon  their  trial  for  that  matter  several 
witnesses  were  examined,  namely,  Mr.  Prance, 
Bedloe,  and  Curtis,  and  several  odiers  to  prove 
air  E.  Godfrey  murdered  at  8omersel-house : 
And  hefbre  the  trial  there  was  an  inquest  taken 
by  tiie  coroner  of  Middlesex,  by  which  it  does 
appear,  that  shr  E.  Godfrey  was  murdered  by 
several  persons  unknown ;  and  that  the  de- 
fendants, to  reflect  upon  the  justice  of  the  na- 
tion, and  scandalize  the  witnesses  produced  at 
iSbat  trial,  and  to  make  h  believed  that  these 
persons  died  wrengfUly,  did  write  and  print 
-sercnl  scmdatous  libels  and  letters,  one  of 


Then  Mr.  Clare  was  sworn,  and  produced  a 
copy  of  the  record  of  the  conviction  and  attain* 
der  of  Green,  Berry,  and  Hill,  for  ihe  murdev 
of  sir  Edmundbury  Godfrey.  As  also  a  copy 
of  the  inquisition,  taken  by  the  Coroner  of 
Middlesex,  ujion  the  view  of  the  boily  of  th^ 
said  sir  Edmundbury  Godfrey,  whereby  it  is 
found  that  he  was  murdered  by  them,  strangled 
with  a  cord  by  persons  unknown.  Both  which 
(^Ir.  Clare  having  sworn  to  be  true  copies) 
were  read. 

L..C.  J.  (Sir  Francis  Pembcrton.)  Thh 
matter  of  bis  being  thus  stranglefl,  was  found 
before  it  was  discovered  who  did  the  murder. 
It  was  upon  the  sight  of  the  body,  and  they 
supposed  it  to  be  done  by  a  cord,  but  afier- 
warasitcame  to  light  that  it  was  dons  witk 
anhandkerehief.  ^ 
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*  Miles  Prance,  in  relation  to  the  Murder  of 


Mr.  Thompson*  (To  the  counsel  of  the  defen- 
dants) if  you  will  put  us  to  prove  all,  we  must 
prore  that  these  men  were  executed. 

llien  Captain  Richardson  was  sworn.    * 

X.  C.  /,  Were  these  mcu  executed  for  this 
murder  ? 

Cap|.  Rich.  Yes,  I  saw  thcra  executed. 

Then  Mr.  Prance  was  sworn. 

Mr.  Thompson,  Did  j'ou  j^ive  evidence  upon 
the  trial  of  Grreu,  Berry,  nml  Hill,  for  the 
murder  of  sir  EJmuudbury  GotlA'e^  ? 

Prakce.  Yes. 

Mr.  Thomas,  Do  you  remember  that  Brown 
was  a  witness  too  ? 

Prance.  Yes,  Brown  was. 

Mr.  Thomps,  Was  Curtis  a  witness,  and  Mr. 
Bedloe  ? 

Prance.  That  Curtis  was,  I  donH  remem- 
ber ;  Mr.  Bedloe  M'as. 

Then  Curtis  was  sworn. 

Ji/Lc-  Thomps.   Were  you  a  witness  at  the 
Trial  of  Gi-een,  Berry,  and  Ilill  ? 
Mrs.  Curtis.  Yes,  I  was. 

Then  sir  John  Nicholas,  and  sir  Philip  Lloyd 
md  WiHiam' Bridgman,  esq.  were  sworn,  <md 
the  two  letter*  in  the  information  were  shewed 
to  l^em. 

X.  C.  J.  Were  tliese  shewed  to  the  defen- 
dants, Thompson,  and  Pain,  and  Farwell,  at 
the  council  ? 

Sir  P.  Llot/d.  These  were  the  same,  I  know, 
because  they  are  cxidoi*sed  by  my  hand  ; 
Thompson  owned  the  printings  of  botli,  and  one 
other  of  the  defendants  owned  the  wrilmg  of 
pnc  of  them,  and  the  other  of  the  other. 

L.C.J.  But  Thompson  owned  the  priotinir 
of  both?  1-         » 

.  Sir  P.  Uoyd.  Yes,  my  lord. 

Sol.  Gen. .Did  Pain  and  Farwell  own  the 
brinfpng  of  both  to  Thompson  to  print  ? 

Sur  P.  Lloi/d»  One  oWned  the  oii^e,  and  the 
other  the  other. 

Then  ^r  John  Nicholas  and  Mr.  Bridgman 
testified  the  same. 

Wtt.  Saunders^  of  counsel  for  Pain,  said  to 
«ir  Phil.  Lloyd,  Did  Pain  or  Farwd!  own  that 
lliey  brought  both,  or  one  the  one,  and  the  other 
tfie  other  r 

Sir  P.  Lloyd.  One  the  <io^,  and  the  other 
Hie  other. 

Mr.  Saunders.  Then  pray,  sir,  whicjh  was 
tiiat  Farwell  did  own  ? 

Sir  P.  Lloyd.   My  lord,  my  own  memory 
ttoes  not  tell  me  which,  but  here  are  notes  say 
that  Farwell  owned  the  first,  and  that  Pain 
owned  the  second. 
•   X.  C  X  Do  you  believe  them  to  be  true  ? 

Sir  X  Nicholas*  Yes,  sir,  I  toak  the  notes. 

Mr.  Yftlil'fl^'  l)id  he  readily  disoover  his 
authors  ?  ^  ^ 

Sir  P.  Xltwd.  Yes  he  did. 

Asiociat.  Thetitle  k thus,  < ▲  L^ttir to Ak. 


*  sir  Edmundbury  Godfrey.*  Shall  I  read  itall  ? 
L.C.J.  AUofU. 
Ilead  it  in  these  words  ;  Mr.  Prance* 

*<  A  LETTER  to  Mr.  Miles  Prance^  in  vdilioil 
to  the  Alurder  of  Sir  Edmondbury  Godfr^. 

"  Mr-  Prance  ; 

^  Perceiviug  by  some  late  pamphlets  sevoal 
rumours  raised,  us  if  there  were  endeavouia 
used  to  asperse  your  evidence  in  relation  to -the 
death  of  sir  E.  B.  G.  and  to  Uy  that  murder 
upon  himself.  And  remembermg  the  con- 
sternation, which  .  tlien  was  in  all  people's 
minds,  by  the  discovery  at  that  time  of  a  dread- 
ful and  most  horrid  Popish  Plot,  which  occa- 
sioned divers  to  report,  and  most  to  bdiere 
Seven  several  days  before  the  dead  body  was 
bund)  that  he  was  murdered  by  the  Papists  at 
Somerset- house.  And  hearing  that  the  coro- 
ner's jury  or  inquest,  were  first  of  ophuon,  and 
accordingly  declared  he  was,/e/o  de  #e :  and 
that  there  was  much  art  and  skill  used  to  pro- 
cure their  verdict  to  the  contrary  ;  nM>re  par- 
ticularly, the  i*efusing  of  the  body  (at  their  in- 
stance and  request)  to  be  opened  ;  and  oppos- 
ing the  assistance  of  the  coroner  of  Westmin- 
ster) (who  is  taken  notice  of  to  be  a  knowing 
and  impartial  man  in  the  execution  of  his  office; ) 
who  was  desired  to,  and  did  attend  for  that  pur- 
pose, but  was  dismissed  with  a  guinea  ;  Idl- 
ing him,  they  had  no  need  of  his  service.  I 
made  it  my  business,  partly  for  your's,  but 
chiefly  for  the  truth's  sake,  to  make  a-atrid 
euquii-y  into  the  fiirther  causes  of  the  afiiranMl 
rumours,  and  do  find  these  partiGutars  very 
mu£li  ui*ged,  and  discoursed  jw,  (vix^ 

<*  L  In  opposition  to  the  evidence  of  his  bcm^ 
dogged  up  and  down,  and  lo^ed  in  a  great 
house  at  St.  Clement's  on  Satorday  the  13th 
of  October  1678,  (being  the  day  he  was  first 
missing.)  It  is  affirmed,  he  went  out  of  his 
house  that  very  Saturday  morning  about  nine 
o'olock  (which  is  the  last  thne  he  ever  returned 
thither)  and  about  ten  that  forenoon  was  iu  ihm 
fields  walking  towards  Marybone  Qn  which 
parish  his  dead  corps  was  ailerwanlefbnDd)aii4 
was  there  met  by  a  brewer  in  St.  Giles's,  who 
discoursed  widi  nim  ;  and  about  deven  of  the 
same  day  he  was  seen,  passing  by  die  lady 
Cook's  lodgings  near. toe  Cock- nit;  after 
which,  he  was  seen  in  St.  Martm's-laiie^  went 
by  the  church,  and  down  Church-lane  Ui^  dM 
Strand  ;  about  one  passed  by  the  door  of  one 
Mr.  Ratelifi*an  oilman  in  the  Strand,  and  aoooi 
a^r  was  met  in  thebaok  eourt  of  linoohi's-liui 
by  two  gentlemen,  who  observed  him  to  make 
a  sudden  turn,  and  to  go  out  at  the  badtdoi 
'  they  went  out  at  that  (Uior  also,  and  and  did 
him  turn  the  comer  wall,  between 
and  Turn-Stile,  he  was  met  by  a 
law ;  and  that  a  person  living  uear 
bill,  dedared  before  divera  penpns,  thathe 
him  about  three  that  Satorny  in  Ihe 
walking  in  those  ficMS)  bioi 
way. 


« 
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^  11.  Tb^iay,  the  nbce  where,  ftiid  the  pos-  trenely ;  his  eyes,  nostrils,  add  camen  of  bis 
tare  wbcremhe  was  lotDid,  are  verv  reraaika-  nouth*  were  fly -Mown ;  sSX  which  mnst  lia- 
ble. Ah  to  the  place,  it-  was  in  a  Jotch  on  the  twallj^beby  his  heiDjjp  so  kmg  in  the  air. 
■ide  of  Prinorose-hiU,  surrounded  with  diTers 
cloflca,  fenoed  with  hig^h  mounds  and  ditcbes, 
no  road  near,  only  some  deep  dirty  lanes,  made 
only  fvt  conreniency  for  driving  cows  and  such 
like  eatUe  in  and  out  of  the  grounds ;  and  those 
rery  lanes  not  coming  near  500  yards  of  ^e 
place,  and  impossible  for  any  man  on  horse- 
hack  with  a  d^  corpse  before  him  at  midnight 
to  approad),  unless  gaps  were  made  in  the 
MOfuids;  as  the  constable  and  his  assistants 
Ibond  by  exptrienoe  when  they  came  on  horse- 
back thither.  As  to  the  posture,  his  breast  was 
unbuttoned,  his  waistcoat  and  shirt  put  np, 
lus  sword  run  in  under  his  left  pap  next  his 
ikin,  the  ^int  coming  out  at  his  right  shoulder 
i^ttt  six  uichcs,  his  left  arm  doubled  under 
kim,  ^on  which  his  head  seemed  to  lean)  and 
his  right  arm  stiif,  stretched  out  upon  the  bank, 
kis  hell  V  and  breast  beinff  supported  by  the  side 
ol  the  bank,  his  knees  knit  together,  and  with 
bis  hips  a  little  bending  or  doubling  under 
ki«i.--And  they  infer  from  thence,  that  he 
being  a  tall  raw-boned  man,  (after  he  bad 
be«n  sereral  days  dead)  could  never  be  crooked 
■0  as  to  be  crammed  into  a  sedan,  (which  are 
ircry  low  built,  and  difficult  to  be  carried  with 
pMer  braces,  mnch  mom  as  yon  evidenced, 
with  oords)  then  stmitened,  and  bis  legs  opened, 
and  mounted  on  horseback,  and  then  put  into 
the  posture  he  was  found  in,  uod  stiffened 
i^;ain. 

<*-IiL  Now  although  the  matters  aforesaid 
may  be  said  to  be  only  circumstantial,  yet  they 
produoe  undeniable  arguments  against  your 
evidence,  viz.  They  say,  that  if  a  man,  or  any 
other  creature,  be  strangled,  or  hanged,  and 
his  body  cold,  and  the  blood  setded  in  the 
veins,  (as  he  must  needs  be,  if  your  evidence 
be  true)  run  20  swords  through  such  a  body, 
not  one  drop  of  blood  will  come  out :  but  on 
the -contrary,  his  body,  when  found,  was  ftill 
of  blood,  insomuch,  tnat  (over  and  above  the 
cakes  or  great  gobbets  of  congealed  putrified 
blood  found  afterwards  in  his  clothes)  the  con- 
stable when  he  pulled  the  sword  out  of  his 
bodv,  it  crashed  aeainst  his  bock -bone,  and 
gobbets  of  bk)od  and  water  gushed  or  gubbled 
out  of  that  wound  in  abundance,  not  only  in 
that  very  place  where  the  sword  was  pulled 
tmt,  but  m  all  his  passage  to  the  White-house, 
especially  there  wnei*e  his  body  was  lifted  over 
two  hig^  stumps ;  and  also  when  he  was  laid 
npon  the  taMe  the  blood  and  water  so  issued 
out  of  that  wound,  liiat  it  ran  from  off  the  table 
upon  the  floor,  and  from  thence  into  the  cellar ; 
so  thai  they  do  aver  that  that  wound  that  he 
ceceived  by  that  sword,  must  of  necessity  be 
the  cause  of  his  death.  And  they  take  notice, 
tihatso  much  of  the  sword  as  wns  in  his  body, 
waa  diseolonred  and  blackish ;  and  that  part 
that  came  out  iit  his  back  was  of  a  dulltsli  co- 
bnir,  and'  the  point  thereof  was  -rusty  ;  also, 
Ibst  the  clothes,  belt,  and  scabbarii,  were 
w»itli»  biim  t»'  fitgv',  lus  body  stunk  ez- 


"  tv.  They.saTfl^atwhen  a  man  is  stran- 
gled, or  hanged,  iiis  eyes  will  be  extorted,  his 
nice  will  be  swelled  and  Uack ;  wherMs  his 
eyes  were  shut,  his  fiice  was  pale,  only  the  left 
part,  of  his  cliin,  with  his  breast  and  belly  bc- 
mg  next  the  earth,  were  putrified,  and  looked 
of  a  bloe  and  greenish  colour,  more  especially 
about  the  wound ;  for  that  the  Mood,  when 
hot,  running  to  the  wound,  caused  the  greater 
putrefaction  in  that  place:  whereas,  if  the 
wound  had  been  made  after  he  was  dead  and 
cokf,  the  rest  of  his  body  would  have  putrified 
as  soon,  and  as  much  as  there. 

**  V.  They  say,Thatthecleaonessof  his  idioes 
makes  against  your  evidence;  for  bis  shoes 
were  cleaned,  or  rather  g^Iazed  on  the  very 
bottoms  of  the  soles,  occasioned  by  his  widking 
in  the  grass,  and  grass-seeds  were  observed  to 
stick  in  the  seams  of  his  shoes :  and  besides, 
there  was  not  one  speck  of  dhrt  on  his  clothes, 
or  legs,  not  so  much  as  a  horse- hair  sticking 
thereon ;  whereas  the  constable,  and  those  that 
went  with  him,  were  dirtied  and  moiled  up  to 
the  very  saddle -skirts,  and  not  easily  to  be 
cleaned ;  and  Mr.  Prance,  you  know  that  a 
tall  dead  man  on  horse-back,  cannot  lift  up  bii 
legs  to  save  them  from  the  dirt. 

**  VI.  As  to  the  looseness  of  his  neck,  and  die 
rim  or  green  circle  about  it,  they  say  they  are 
ridiculous  and  impertinent  arg^uments  against 
so  many  demonstrative  ones ;  especially,  when 
there  is  not  a  nurse,  or  any  woman  of  age, 
that  hath  buried  any  relations,  but  will  tell  yoa 
it  is  very  oommon  tor  people  to  die  with  necks 
as  loose  as  his  was.  And  the  rim  about  his 
neck  was  so  far  from  being  like  one  made  with 
a  cravat  or  handkerchief,  that  it  seems  to  be 
occasioned  by  the  great  height  and  stiffness  of 
his  collar,  wnich  was  fast  buttoned  about  hie 
neck,  and  on  which  his  head  rested,  and  was 
unbuttoned  about  ten  o'clock  the  next  day, 
before  Uie  coroner  or  jury  came.  But  if  that 
rim,  or  those  bruises,  that  your  evidence  seems 
to  make  the  cause  of  his  deatli,  were  really  so ; 
then  they  alledge,  that  in  such  case,  the  whole 
mass  of  blood  would  have  settleH  there,  and  hie 
neck  and  bruises  would  have  swelled,  and  have 
been  perfect  black,  which  was  not  in  his  case. 
**  VlI.Tliey  also  say,  That  all  these  matters  are 
notorious,  and  will  m  proved  by  divers  credible 
and  undeniable  ere  and  ear- witnesses :  and  be- 
sides, they  observ  c,  that  Bcdloe^s  (before  the 
Committee  of  Lords)  and  your  evidence,  in  re- 
lation to  this  gentleman's  dcatH,  are  as  diflerent 
as  tlie  East  is  from  the  West ;  for  you  dog 
him  out  of  8t.  Clement's ;  the  other  decoys 
him  from  Charing- cross :  You  swear  he  was 
strangled  with  a  handkerchief  near  tfie  stables 
going  to  tlie  water-side ;  Bcdloe,  that  he  was 
smothered  witli  a  pillow  in  a  room  in  tlie  great 
com-t  in  SomersiA- house.  Yon  say,  he  took 
horse  at  Soho  ;  Bcdloe  says,  he  took  coach  at 
Clarendon-house  j  with  many  more  such  like 
contradictiotts :  and  considenng  the  old  pro- 
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▼erb,  *  Fore-wam'd,  fbre-ann'd.'  A  further 
and  fuller  account  of  the  whole  matter  expect, 
I  being  loaili  at  present  to  exceed  the  bounda 
of  a  letter.  I  am,  Sii*,  your  very  loving'  friend, 
Cambridge,  Feb,  23,  1681.  Trueioan. 

London :  Printed  for  M.  G.  at  the  mga  of 
Sir  E.  B.  G.'s  Head  near  Fleet-hndge." 

Sir  Fr,  Winn,   Now  read  the  other  letter. 

Associat.  This  is  entitled,  <  A  second  Letter 
*  to  Mr.  Miles  Prance,  in  Reply  to  the  Ghost 
"  of  Sir  Edmundbury  Godfrey.' 

"  Mr.  Prance ; 

**  Since  my  last  to  you  of  the  23d  past,  1  have 
*8een  a  prrdisc,  railincf,  and  impertinent  pamph- 
let, intitled,  <<  Sir  £.  B.  G.'s  Ghost,''  and  pre- 
tended to  be  an  answer  to  my  said  letter.  And 
conceiring  you  are  better  acquainted  with 
ghosts  than  myself,  L  thought  fit  to  direct  my 
answer  to  that  Ghost  to  you,  and  thereby  shew 
the  ridiculousness  thereof  as  also  vindicate  the 
truths  contained  in  mv  said  former  letter,  and 
shew  you  and  the  world  further  circumstances 
to  justify  the  same;  and  therefore,  according 
to  the  method  of  my  former  letter,  I  shall  now 
proceed  by  these  heads : 

"  And  first,  not  understanding  what  the  Ghost 
means,  by  arraigning  the  justice  of  the  nation, 
unless  hie  would  assert  that  all  that  are  legally, 
are  likewise  justly  hanged;  and  so  conse- 
quently, that  the  mother  and  her  two  sons 
werejustlyhanged  in  Gloucestershire,  for  the 
murder  of  the  lady  viscountess  Cambden's 
steward,  though  he  afterwards  appeared  alive ; 
uid  I  do  not  find  that  ever  his  appearance  ar- 
raigned the  justice  of  the  nation.  And  remit- 
ting the  consideration  of  Mr.  Brown's  the  sur- 
geons, and  Mrs.  Curtis's  evidence  in  relation  to 
the  blood,  to  its  proper  place ;  and  affirming, 
fas  the  truth  is)  that  Mrs.  Cellicrs,  Mrs.  Mary 
Gibbon,  the  Newgate  priests,  James  Magrapb, 
and  all  other  Irishmen,  or  Irish  evidences,  or 
other  papist  or  papists,  or  popishly  affected 
persons  whatsoever;  as  also  those  concerned 
in  the  late  sham  of  his  having  hanged  himself, 
are  stran^rs  to,  and  had  not  the  least  know- 
ledge or  mtimation  of  tlie  contents  of  my  said 
former  letter,  nor  any  way  concerned  therein, 
or  in,  or  with  any  part  thereof,  (as  the  said 
Cthostmost  falsly  and  maliciously  insinuates,) 
1  take  notice  that  the  said  Ghost  seems  to  admit 
80  much  of  the  truth  of  the  said  letter,  as  that 
it  was  reported  divers  days  before  the  dead 
body  was  found,  that  he  was  mmdered  in  So- 
merset-house by  the  papists,  and  M-hich  report 
was  made  even  the  next  moi-Ding  after  he  was 
missing,  (being  Sunday  the  13th  of  October, 
1678.)  Now  I  would  fain  have  this  Ghost  to  in- 
form the  world  who  first  raised  that  report :  But 
as  to  Mr.  Dugdale^s  letter  of  it,  I  cannot  give 
it  any  better  answer,  than  that  as  his  evidence 
hath  smce  been  disbelieved  in  matters  of  greater 
consequence ;  so  he  not  producing  any  such  let- 
ier  von  must  give  me  leave  also  to  su^ect  him 
in  tbis.  But  as  to  the  other  evidences  of  Mr. 
Birch  and  the  rest;  thdn  I  believe  to  be  vary 


true ;  for  itis  no  mirade  that  a  reportso  con- 
ningly  raised,  (without  any  groano)  might  ai 
industriously  be  promulged  to  most  parts  of  th€ 
kingdom,  before  the  respective  da^they  speak 
of,  especuJiy  when  the  plot  had  btled  all  mens 
hequls  wit^  tears  and  jealousies,  without  which 
it  had  not  been  in  the  power  or  art  of  theGhost, 
or  any  of  his  tribe,  to  have  soggested  die 
least  surmise  to  contradict  his  bein^  Felo  de  w. 
"  Next ;  Whereas  my  letter  satth,  (and  thai 
truly)  that  the  coroner's  jury  were  first  of 
opinion,  and  accordingly  declared  he  was  FeM 
ik  fe,  and  that  much  art  and  skill  was  used  to 
procure  their  verdict  to  the  contrary.    This 
Ghost  instead  of  contradicting  thattrotn,  would 
insinuate,  as  if  that  letter  reflected  upon  the 
reputation  of  the  jurors,  when  as  there  wu 
no  such  thine  impUed  or  intended,  they  bdng 
knowntobelionest  men,  of  good  reputation, 
and  ftee  from  firaud  or  guile,  and  consequently 
the  easier  to  be  over-reached  by  thecnnning  m 
those  and  that  party,  whose  interest  it  was  to 
deceive  them,  and  who  never  leave  any  stoae 
unturned  to  attain  their  desiens.    And  1  caanot 
but  observe  how  skilful  and  industrious  these 
people  still  are,  to  hide  and  prevent  the  tradi  of 
that  man's  death  from  dwly  appearing  and 
shining  forth,  as  without  douot  it  would,  aod 
must  £>,  was  not  the  matter  now  (as  formeriy) 
puzzled  with  legends,  and  long  ctories,  nethti^ 
to  the  purpose.    And  as  to  the  coroner's  war- 
rant for  burying  the  body,  and  recited  in  the 
Ghost,  it  is  notorious  they  are  common  tricks, 
used  by  men  of  his  profession,  who  (if  any 
money  IS  like  to  come)  will  usu^iy  adjourn  the 
jury,   and  then  make  KUch  warrants  (tbej 
knowing,  that  if  the  verdict  be  Felo  de  je,  it  is 
then  out  of  their  power  to  give  leave  to  bury 
the  corps.)  And  it  would  be  very  material,  if 
the  coroner  would  declare  what  be  received  for 
that  job,  and  of  whom,  and  what  evidence  be 
had  to  induce  the  jury  to  find  (as  the  inqui- 
sition imports)  that  he  was  strangled  with  a 
linen  cloth,  a  matter  of  tact  never  so  much  as 
spoken  of,  until  you  came  in  with  your  eri- 
denoe,  which  was  not  in  some  wedcs  after. 
And  I  do  sigain  aver,  that  the  body  %vas  required 
by  the  jurors  to  be  opened,  and  was  refused ; 
and  if  die  body  was  m  their  and  the  conmer*! 
power,  (as  the  Ghost  insinuates^  such  power 
was  concealed  from,  and  denied  the  jury.  And 
it  is  very  probable  the  coroner  of  TVeitmmster's 
assistance  was  refused,  for  some  such  indirect 
doin^,  for  that  there  was  not  the  least  dtfierenoe 
betwixt  the  coroners  in  relation  to  their  juris- 
dictions ^  and  the  Westminster  coroner  came 
not  voluntai*y  of  himself,  but  was  impoituned 
to  be  there  by  Mr.  Wigg,  and  divers  others  of 
the  chief  inhabitants  of  St  Martin's  parish: 
And  particularly,   the  reverend  Dr.   Lloyd 
(who  preached  the  funeral  senoon)  spoke  to 
the  coroner  of  Westimnster  before  he  went,  so 
that  it  had  been  prc^^  to  have  given  the  mat- 
ters iuentioned  in  that  sermon,  in  evidettee  be- 
fore the  jury.    And  it  is  observable,  the  person 
mentioned  to  give  the  informatioii  to  the  doctor 
of  die  two  woondf  in  the  bo^jy  ttid  Ail  twa 
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hours  before  it  was  found,  was  never  produced ; 
for  if  he  bad,  and  that  sir  £.  B.  O.  bad  been 
murdered,  such  person  rai^ht  bare  been  se- 
cured, and  tberc;bv  the  murderers  detected. 
But  I  suppose  the  £i host  will  not  pretend  either 
that  sermon,  or  the  pampb.let  printeil  by  Nath. 
Thompson  to  be  1e{^,  or  (indeed)  any  eyidence 
at  all. 

♦*  And  now,  Mr.  Prance,  beings  come  to  the 
several  paiti^frapbs  of  my  Letter,  I  shall  take 
them  in  order  as  they  are  pinced,  and  give  the 
Ghost  particular  answers  accordinfi^ly. 

"  i.  As  tosirE.B.G.'s  perambuktions  there- 
in mentioned  to  be  on  the  Saturday  he  was  first 
missing,  they  are  true  in  every  particular,  and 
will  be  proved  by  divers  able,  credible,  and  un- 
deniable witnesses.  And  how  vain  it  is  for  the 
ffhost  to  ask,  why  these  witnesses  did  not  come 
in  sooner  al  the  trial  of  Green,  Berry,  and  Hill, 
do  you  judge,  when  all  tlie  worid  remembers 
the  great  torrent  that  carried  all  before  it  in  fa- 
vour of  the  plot,  and  the  murder  of  sir  £..  B. 
G.  by  the  papists,  without  which  (as  T.  O. 
was  heard  to  say)  bis  plot  had  failed :  And 
when  it  is  duly  considered,  that  the  two  persons 
that  first  found  the  body,  (for  no  other  cause) 
suffered  much  in  their  persons  and  estates  by  a 
long  and  chargeable  imprisonment.  And  all 
oUiers  that  then  seemed  to  doubt  of  the  truth  of 
that  man's  bein^  murdered  by  the  papists,  \vere 
stigmatized  with  the  odious  names  of  papists, 
and  enooQFBgers  (if  not  promoters)  of  the  plot. 
It  will  appear  no  wonder,  if  people  were  un- 
willing to  dis<»>ver  their  knowledges,  or  to 
come  voluntarily  (without  process)  to  give  their 
evidence.  And  how  '^an  it  be  iniagiiied  those 
three  unfortunate  men,  being  kept  close  pn- 
aoners,  could  make  enquiry  after  proper  evi- 
dences, or  against  the  common  vogue,  draw 
into  suspicion  the  assertion  of  his  being  mur- 
dered by  the  papists? 

'*  II.  Tb'e  Ghost  hath  so  much  ingepuity  to 
grant  the  second  paragraph  of  my  letter,  as  to 
tne  place  and  posture  be  was  found  in,  but 
would  avoid  the  inaccessibleness  of  the  place, 
pretending  a  lane  near,  when  as  that  lane  is, 
IB  effect,  uopassable  with  two  on  a  bone,  and 
comes  not  within  500  yards  of  the  nlace,  and 
the  mounds  thither  very  high,  and  tne  consta- 
ble and  his  assistants  (though  they  bved  in  the 
parish,  and  weU  knew  the  way)  were  forced  to 
break  a  gap  in  the  mounds,  tfiouffh  the y  were 
singly  horsed.  And  whereas  tne  Ghost  al- 
ledges,  that  you  do  not  depose  he  vias  carried 
to  the  place  wholly  on  horseback,  he  hath  run 
liimseu'into  a  worse  dilenima,  having  made  no 
provision  of* men,  eitlier  as  to  strength  or  num- 
ber) to  carry  so  great  and  weighty  a  corpse,  in 
the  dead  of  the  night,  over  such  mounds  and 
fences ;  but  let  all  inquisitive  people,  desirous 
of  truth,  take  the  pains  but  to  go  to  the  place 
(and  that  without  any  burden  on  thrir  }»acks) 


tng  01  a  aeaa  corpse 

on  horseback.      And  the  pretensions  of  the 

^<vt%  IM  to  tlie  limberoess  of  the  body  and 


joints,  does  not  answer  that  part  of  my  letter 
which  relates  to  the  impossibility  of  his  being> 
put  into  a  sedan.  For  his  body,  when  found, 
was  stiff;  so  that  what  liniberness  happened, 
or  appeared  afterwards,  hath  no  relation  to  the 
question.  For  it  is  a  certain  maxim,  a  dead 
limber  body  cannot  be  stiffened.  And  pray, 
Mr.  Prance,  give  us  an  account  what  became 
of  the  sedan,  and  the  cords  ?  And  how  you 
could  caiTy  it  with  cords ;  for  the  meanest 
sedan -man  in  the  town  will  tell  you  it  is  im- 
practicable, or  rather  impossible ;  and  you 
may,  if  you  please,  make  an  experiment  with 
a  cord. 

"  III.  As  to  the  body  being  full  of  blood, 
when  found,  the  Ghost  endeavours  to  disprove 
that  assertion,  by  the  evidi^nce  of  Mr.  Brown 
the  constable,  the  two  sui-geons,  and  Mrs. 
Curtis,  and  produceth  the  evidence  given  at 
the  tiial  of  Green,  Berry,  and  Hi!I,  and  an  ex- 
trajudicial atfidavit  since  made  by  Mr.  Brown ^ 
and  another  by  Mrs.  Curtis,  to  countenance 
such  his  denial.  But,  Mr.  Prance,  ^ivhen  you 
see  the  Ghost)  tell  him  the  matter  or  the  bbod 
wiD  (and  I  assure  you  and  all  the  world  it  will) 
be  proved  by  divers  credible  and  undeniable 
evidence ;  and  that  I  may  pacify  the  Ghost 
in  the  mean  time,  he  is  to  understand  that  Mr. 
Brown,  the  two  surgeons,  and  Mrs.  Curtis, 
are  no  competent  (nor  can  be  material)  wit- 
nesses in  this  case.  For  Mr.  Brown,  as  he  did 
a  rash  and  nnaccoimtable  act  (to  give  K  no 
worse  name)  in  removing  the  body  before  the 
coroner  and  jury  saw  it,  (which  hath  occa- 
sioned all  tliis  dispute)  so  he  must  not  think  to 
help  himself  by  affidavits,  or  to  justify  one  ill 
act  by  another :  And  besides,  as  be  unadvised- 
ly  (and  contrary  to  all  law  and  practice)  re- 
moved the  liody  before  the  coroner  and  jury 
came ;  so  he  did  the  same  in  the  dark,  (ahout 
eight  o'clock  at  night)  when  the  candle  was 
blown  out ;  wltereby  it  was  impossible  for  him 
to  look  for  any  blooj,  so  as  to  find  it :  And  nei- 
ther he  or  the  surgeons  (by  any  day  light)  saw 
the  place  where  the  body  wns  found,  or  whers 
the  sword  was  pulled  out,  until  afler  ten 
o'clock  the  next  day :  before  which  time  mnch 
of  the  blood  was  talcen  up,  and  the  rest  tram- 
pled out  of  sight  by  the  great  concourse  of  the 
people  which  citme  thither.  And  as  for  Mrs. 
Curtis,  she  oidy  saw  the  body  after  it  was 
brought  homo,  when  as  the  body  ^vas  stripped  at 
the  White-bouse,  and  a  blanket  borrowed  there 
to  >vn!p  tbf  body  in.  So  the  world  may  judge 
of  her  aftiflr.vit.  But,  Mr.  Prance,  it  Mill  oe  ■ 
fully  nrove<l,  that  the  body  was  foil  of  blood; 
and"^  tnat  there  were  cakes^  or  gobbets  of  dry 
blood  found  in  his  clothes,  which  (with  hit 
body)  stunk  extremely.  And  it  will  be  also 
fully  and  effectually  proved,  that  his  eyes, 
nostril:;,  and  corners  of  his  mouth  were 
fly- blown  ;  though  the  Ghost  (without  the 
least  colour  of  reason)  pretends  it  to  be  cotitrary 
to  nature  and  reason ;  when  as  common  ex- 
perience dafly  evinces  the  contrar}'.  And  I  do 
observe,  that  tlie  Ghost  omits  to  take  notice  of 
two  material  circumstances  in  this  third  pars* 
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gra^,  viz.  Thefiral,  as  to  the  sword's  cradl- 
ing agBUUt  t^  faackboae.  The  seoond,  as  to 
that  part  of  the  sword  which  was  in  his  body 
being  dkcolouFod.  And  pray,  Mr.  Prance, 
do  you  (or  the  Ghost)  give  the  reasons  thereof, 
and  of  it's  point  being  rusty-;  as  also,  what 
was,  or  could  be  tlie  cautie  of  the  spots  in 
the  shirt,  waistcoat,  and  drawera,  of  green- 
ish colour,  mentioned  in  Mrs.  Curtis's  affi- 
davit 

''  JV.  Ab  to  thefoivth  paragraph  of  my  letter, 
I  perceive  the  Ghost  admitN,  that  when  a  man 
is  sti*angled  or  hanged,  Us  eyes  will  be  ex- 
toiled  ;  and  admits  that  sir  E.  Godfrey's  eyes 
(when  found)  were  shut;  only  he  seems  to 
quarrel  with  the  colour  of  his  (ace :  And,  see* 
ii^  be  admits  las  iace  not  black  (as  all 
banged  men's  are,  when  cold)  1  care  not  to 
cont(>i>t,  whether  his  face  was  pale  or  ruddy, 
or  a  little  siwelled,  or  not,  those  oeing  very  in- 
considerable circumstances.  But  his  denying 
the  putrefaction  charged  in  tliat  paragraph, 
and  Uie  consequences  deiluced  from  thenoe,  is 
not  only  a  great  untruth,  but  is  directly  ep|)o- 
site  to  tneevideDCC  given  by  Mr.  Skillame,  at 
the  trial  before  mentioned. 

<<  V.  As  to  the  fiflh  paragraph,  the  Ghost  is 
so  fin*  from  answering  the  assertions  therein, 
as  that  he  only  quibbles  at  words ;  and  begging 
the  question,  deduces  thence  impertinent  and 
lidiculoua  arguments.  For  it  will  be  proved, 
that  his  shoes  were  glaaced  at  tbe  bottom  of  the 
soles^  and  which  must  of  necessity  be  occa- 
sioncd  by  his  walking  on  tbe  grass.  And  (Mr. 
Prance)  if  3rou  and  the  Ghost  will  walk  toge- 
ther, you  will  easily  experience  it,  and  so  may 
any  biody  else  satisfy  himself  in  this  specula- 
tion :  As  also,  as  to  the  grass  seeds  that  stuck 
in  the  seams  of  his  shoes  ;^  whidi  i^  so  far 
from  being  impossible  at  that  time  of  the  year, 
(as  the  Gluwt  would  argue)  as  that  it  wiJi  be 
provsil  by  undeniable  evidence.  But  (^Ir. 
Prance)  pray  ask  the  Gliost  how  he  came  there 
without  a  speck  of  dirt ;  and  who  picked  the 
horses-hairs  off  his  clothes;  and  let  him  con- 
trive (if  he  can)  a  probable  or  rational  wiiy  tor 
a  dead  iiuvn  on  hors(J>nck  to  hokl  up  his  V^^y 
or  to  save  them  or  his  clulbes  iirom-  the  dirt ; 
For  though  a  man  may  walk  blither  very 
clean,  yet  it  is  impossiUe  at  that4imeoftfae 
year  to  ride,  either  without  being  dirtied,  and 
some  hoiseihairs  sti<sking  on  his  clothes.  But 
perh^s  the  next  aocoum  fixwn  the  Gliost  \^ill 
be,  .that  he  cither  rid  ^vith  gambadoes,  or  else 
a  pair  of  fishermen's  boots. 

*'.  VL  As  to  the  sucth  paragra{ib,  pray  Mr. 
Prance,  tell  •the  Ghost,  hts  raiUng  against 
Pupasb  uurses,  and  Pcmish  midwivcs,  h  no 
answer  to  the  assertions  m  that  paragraph  ,  for 
all  the  women  m  the  town  are  corn  patent 
judges  thereof,  and  I  hope  the  Ghost  will  nut 
say  they  are  all  Papists.  But  pray  leli  tbe 
ghost  he  takes  no  notice  oi  the  height 
of  the  collar,  and  it's  being  fast  button- 
^  akovt  his  neck  when  found  ;  nor  the  conclu- 
sion of  that  paragraph ;  and  therefore  1  suppeae 
he  admits-it  to  be  tru««> 


^VII.  Andaa  tothe  9tnwikmA)mymt' 
graph,  which  relates  only  to  the  diferenee  be- 
twixt your'a  and  Mr.  Bedtoe'*  evidnoe;  I 
must  tike  notice,  that  what  you  0id  he  swear 
are  very  oootradiotory,  and  much  more  thin  I 
hinted  m  my  said  letter :  and  thoagh  pait  of  it 
be  as  he  and  yon  were  informed ;  yet  yoo  and 
he  swear  the  informations  were  received  from 
the  persons  actually  concerned  in  the  minder, 
and  who  had  oonhdenoe  enough  in  Mr.  Bed- 
loe  (thpugh  he  revised  4,000i.  to  help  to  kiM 
him,  and  2,000/.  to  help  to  carry  him  awsy)  as 
to  shew  him  the  dead  body,  ana  so  were  uader 
no  temptation  of  mis-intbrming  either  him  or 
yourself.  And  pray,  Mr.  Pnmoe,  will  yoo  let 
the  world  know  what  re^vard  yon  were  to  have 
for  that  job ;  tor  oertninly  yon  deserved  ss 
much  as  Mr.  Bedloe,  and  needed  more,  tm 
having  a  wife  and  children,  and  he  a  batcbelor  ? 

'^  Thus,  Mr.  Prance,  having  gone  ihrouzh 
each  paragraph  of  my  letter,  and  answeied  the 
Ghost  to  your  sattsfiiction ;  I  shpnld  leave  off 
here,  feanng  I  have  been  too  tedious  au^y : 
but  I  oanaot  oiut  to  take  further  notioe  of  ftus. 
Curtis's  affidavit,  in  relation  to  the  drops  of 
wax  found  upon  the  clothes,  hi  which  1  caaaoc 
say  but  she  may  swear  true ;  but  this  1  do  aver, 
that  if  it  be  so,  those  drops  were  put  upon  the 
clothes  long  after  he  was  fhmid,  and  alber  tbe 
jury  had  sat  on  the  body  ;  for  there  was  so 
such  thing  then  on  the  clothes :  and  I  sappoie 
tliis  was  smne  artifioe  used  by  those,  whaertfacr 
out  of  interest  or  design,  were  desirous  to  oon- 
firm  his  being  murdered  at  SomenBet- boose, 
and  to  carry  on  the  great  lie,  and  tmpertioeot 
story,  then  invented,  and  given  out  ^amen^ 
others)  that  he  was  biid  ynder  the  high-altar 
there ;   and  if  hiv  information  foil  not,  there 
were  other  such-like  tricks  used,  which  I  shall 
make  bold  to  acquaint  those  more  nearly  oon- 
cemed  therein,  than  yourself;  and  shall  give 
them  to  understand,  that  'tits  no  wonder  a  man 
in  sir  £.  B.G.'s  circumstooces,  should  kill  him- 
self, such  accidents  being  no  m^ws  to  that  fa- 
mily, wherein  melancholy  and  distraetioa  (thst 
often  produces  such  effects)  bath  beai  predo- 
minant, and  wii{/ht  occasion  the  words  he  spske 
to  sir  Thomas  Uobinsou,  as  to  his  being  the 
first  martyr. 

^*  And  now,  Mr.  Prance,  for  a  coodnsioii,  if 
vou  were  guilty  of  the  murder  of  sir  E.  B.  G. 
liow  durst  y  m\  (an  >  ou  tlid)  on  the  Friday  after 
he  was  found,  go  to  Primrose-hill  to  ace  tbe 
body,  and  not  fc^  afraid  it  should  at  your  ap- 
proach have  bled  airesh  P  and  how  came  you 
(after  Green,  Berry,  and  Hill,  were  hanged)  to 
declare,  in  answer  to  a  solemn  questioB,  that 
you  knew  nothing  of  the  death  of  sir  B.  B.  G.  ? 
IVay  remember  me  to  your  old'  firiend  and 
lodger  Mr.  Reun,  r.n*  respects  also  to  yoorwife, 
not  for'jclting  your'  little  daughter,  who  gave 
you  so  good  advice  before  you  took  your  jour- 
ney into  Notiinglianishire,  and  hdpsdtotake 
Bedingfield,  who  was  buried  fourteen  months. 
1  am,  your  loving  Friend,  Ttanaux. 

Cambrul^e,  March  13,  li581. 
London :  l^rinted  for  N.  I[1iompi00|  1689«*^ 
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Th^tiie  AMMWte  nmI  mit  «f  a  paper,  in- 
tiOed,  <The  Loyal  Protestant  loteUigeiica, 
*  &c.'  Number  125.  Taevday,  March  7, 1681, 
the  foUowing  paragraph : 

•*  March  4,  1082.  Whereas  the  mayor  of 
Gotham,  in  his  pretended  True  Protestant 
Mercury  of  Satarday  last,  seems  mightily  of. 
fended  with  a  letter  therein  mentioned  to  be 
sent  to  Mr.  Prance,  concerning  the  murder  of 
fltf  E.  B.  GodiVey  i  and  endeaTours  to  avoid 
the  examination  of  the  truth  of  the  matter  of 
fad  contained  in  that  letter,  by  his  old  way  of 
railing  and  stigmatizing  al!  honest  Church  of 
EnghmdMen  with  the  name  of  Papist,or  popish  - 
ly  affeeted  :  he  and  his  Whiggi^h  Tnbc,  are 
hereby  dedred  to  take  notice,  that  there  is  not 
fn  the  said  letter  the  least  item  or  circumstance, 
Irat  what  will  be  by  undeniable  evidence  made 
out  to  be  'the  trutn.  So  the  said  Mr.  Prance 
having  not  as  yet  vouchsafed  an  answer  to  that 
tetter,  he  will  speedily  receive  a  liirther  letter 
rdfuting  to  that  murder ;  wherein  the  further 
truth  wiH  not  only  be  f\illy  set  forth,  and  other 
circumstances  set  out ;  but  also  it  will  thereby 
plainly  appear,  that  the  reputation  of  that  dead 
]uii|^t  is  so- far  from  b^ing  therein  murdered^ 
or  me  justice  of  the  nation  from  being  ques- 
tkmed ;  as  that  H  will  concern  Mr.  Prance,  Mr. 
M.  O.  and  all  parties  on  that  side,  to  lay  their 
heads  together  more  effectually  than  they  did 
on  Wednesday  morning  last :  for  truth  seeks  no 
comers  \  and  were  it^ot  for  a  vicious  and  im-^ 
sanctified  generation  of  vipers  need  not  retjuire 
an  advocate.  For,  though  a  lie  may  prevail 
ibr  a  time,  and  eclipse  the  truth,  yet  at  length 
truth  will  shine  forth,  with  the  assistance  of 
that  God,  who  is  the  author  of  trutfi  itself.'* 

Then  a  Paragraph  oat  of  another  of  the  Uke 
Intell^nces,  was  read.  The  Intelligence  was 
Jiiumber  127.    Saturday,  March  11, 1681. 

"  March  9,  KS83.  Whereas  Diek  Janeway,  m 
this  day's  Mercury,  promises  an  answer  to  the 
kta  letter  to  Mr.  Prance,  ^c.  This  is  to  give 
him,  and  all  the  world  notice,  that  such  an  an- 
swer is  hnpatiently  expected  by  the  author  of 
tfiat  letter,  who  questions  not  but  to  prove  every 
tittle  of  that  letter,  to  the  satisfacdop  of  all 
Mankind :  and  besides,  be  is  very  desirous  that 
the  Conrantier  (acconhng  to  his  last  Paoqnet 
of  Advice  from  Itome)  would  go  on,  and  use 
his  interest  to  procure  the  lord  mayor,  court  of 
aldermen,  and  common-council  of  London,  to 
inspect  tho  truth  of  that  letter ;  *  whereby  it  will 
appear  inevitably,  tbatthtsre  is  not  one  Papist, 
or  popialily  affwted  posson  ^oncensd  in  that 
letter,  or  in  the  proof  of  the  particulars  thereof ; 
but  the  oame^with  divers  9ther  material  cir- 
cumstances relating  to  the  murder  of  sir  £.  B. 
Godfivy,  and  the  fraud  and  blind  put  upon  the 
w«rld  m  reUtssn^  thereto)  will  be  more  Ailly, 
pkdnly,  and  manifestiy  proved,  without  giving 
lil  words,  or  scarnlous  langnage,  or  retesttoBS 
to  any  psrsons  that  really  are,  or  supposed  to 
be  thereiB  concerned,  m  any  cireiimstaoee 
whatsoever," 

^  Jf r.  Ssij.  Muynm-i^   Yott  se«  what  thsy 
vou  TlfU 


have  done ;  they  say,  ^Vhat  was  testified 
against  the  murderers  of  sir  £dmundbury  God- 
frey, was  a  lie.  They  go  over  ail  the  evidence 
given  afifainst  these  fellows,  and  undertake,  fay 
undeniable  witnesses,  to  prove  the  contrary. 

X.  C.  J.  To  the  defendant's  counsel ;  What 
say  you  to  it  ? 

Mr.  Saunders.  I  am  of  counsel  for-  Pain, 
my  lord,  the  charge  against  Pain  is,  That  he 
should  own,  that  he  did  bring  one  of  these 
letters  to  be  printed ;  I  have  forrnt  whether 
sir  Philip  Lloyd  said  the  lire!  or  the  second. 

X.  C.  J.  Tlie  second  he  ii'a3'S. 

Mr.  Saunders,  If  Pain  did  own  it,  I  think  he 
did  mora  in^nuously,  than  wiien  he  did  make 
it,  or  bring  it  to  the  press  :  but,  my  lord,  it 
was  a  rash,  unadvised  act ;  but  not  out  of  any 
malice :  my  lord,  we  will  prove  tliat  Pain  was 
not  a  Papist,  nor  any  of  his  family.  My  lord, 
this  cannot  justify  or  excuse  them,  it  will  only 
extenuate  their  fault.    We  will  call  some  wit- 


L,  C.  /.  I  will  hear  any  thing  in  this  case, 
be  as  large  as  you  will,  you  sbn't  say  yo« 
are  stinted;  for  it  is  a  business  of  mighty 
concern. 

Mr.  Gooding.  1  am  of  counsel,  my  lord,  for 
Plain;  mylora,  we  have  made  appficationto 
persons  to  intercede  for  us  ;  we  are  sorry  for 
what  we  have  done,  and  have  ofiered  to  give 
any  satisfaction. 

JL  C.  J.  To  me  he  said,  be  would  make  it 
out  by  500  witnesses :  they  would  make  it  as 
plain  as  the  day. 

Mr.  Thompson.  Since  the  last  time  that  was 
appointed  for  the  trial,  they  have  printed,  that 
they  would  prove  it  by  threescore  witnesses  y 
anci  were  v^  sorry  it  did  not  come  on. 

Mr.  Yalden.  I  am  of  counsel,  my  lord,  for 
Thompson,  who,  I  think,  was  unfortunately 
drawn  mto  the  business ;'  and  that  by  Pain  and 
Parwell,  though  they  torn  all  upon  him  now. 
It  was  a  great  pieoe  of  Ingenoity  for  him  to 
discover  his  authors ;  and  it  bad  been  very 
mischievous  if  they  had  not  been  discovered. 

L.  C.  J.  What  say  yo|i  to  the  two  Protestant 
Intelligences  ? 

Mr.  Ytddtn.  Tliey  are  as  much  the  author 
of  them,  as  of  the  other.  Thompson  says,  th« 
authors  would  be  able  to  prove  it  by  undenia- 
ble witnesses:  Thompson's  Intenig^enGe  is 
open  to  any  man  that  will  put  any  thing  into 
itr  and  he  is  paid  for  his  pains. 

Mr.  Osborne.  I  am  of  counsel  for  FarweD, 
my  lord,  it  was  a  foolish  thing  to  do  as  we  have 
d<Nie  ;  but  that  is  no  satis&etion :  my  chent 
says  he  bath  several  witnesses.  • 

£.  C.  J.  Call  them,  they  shall  be  heard. 

Mr.  FurweiL  I  begin  with  Hasard,  my 
lord,  he  and  I  wentto  Uie  place. 

Then  Hazard  was  sworn. 

HoMard*  I  went  atong  with  Mr.  FMrweUr^ 
He  was  at  theHainbow  Cofiee-house,  it  was  in 
the  naoming,  and  be  desired  me  to  ffo^to  th« 
j^lace  where  sir  Edraundbiiry  Oo&ey  waf 
tMind. 

4T 
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X.  €.  J.  What  day  was  it?  me  mora  Ifloe  Uood  UmI  wm  lud  tlMeie,  tlm 

HoMard,  I  cannot  tell,  I  went  along'  witfi 
him,  and  stayed  as  long  as  he  did.  1  saw-  sir 
E.Godfrey  lying  noon  the  taUe,  his  shoes 
were  clean  as  if  he  bad  been  on  an  hayiaow, 
and  hi$  eyes  were  closed. 

L,  C.  Jl  Where  was  he  ? 

Haxardir  Upon  a  table  in  the  White-hoose. 

There  were  gobbets  of  blood  (that  I  will  aver, 

.  my  lord^  by  the  ditch-side,  and  likewise  at  a 

place  where  there  were  two  or  three  things  In 

go  over,  there  was  moce  blood  :  I  cannot  tell 
ow  he  was  carried,  or  how  he  cwne  there, 
but  1  saw  him  at  the  White-hoose. 

Mr.  WilUams,  Who  went  along  widi  3^00, 
besides  Mr.  Farwell  ? — Hazard.  Nobody. 

Mr.  Williams.  Did  he  bring  you  to  the  place 
where  the  body  lay  P — Hazard.  Yes. 

8eij.  Muynard.  What  did  Farwell  tell  yon 
when  he  desired  you  to  go  with  him  ? 

Hazard.  Why,  word  was  brought  by  one 
Hancock  a  wood-mouger,  to  the  Coffee-bouse, 
some  would  not  believe  him,  bat  sent  a  porter 
lo  sir  Edmundbury  Godfrey's  bouse,  and  then, 
when  the  porter  came,  and,  said  t|^e  body  was 
found,  and  carried  to  a  Wliite -house  on  Prim- 
nM»e^hil],  he  ispake  to  me-  to  go  and  see  the 
body,  and  I  letehed  my  coat  and  was  there 
^nidtly. 

Mr.  Wiliiams,  When  you  came  near  the 
ditch,  did  Fai-well  shew  you  the  place  ? 

Hazard.  He  and  others  that  were  there. 

Mr.  WilUams.  I  ask  you  tins,  did  any  body 
ohew  you  the  place  where  the  body  Uy ,  heaides 
Farwell  ?—Hasflrd.  No. 

Mr.  Qgbome.  Did  he  go  to  the  place  directly, 
or  about  over  ditches  ? 

Hazard,  Truly,  I  know  tha  way  to  Prim- 
lose-hili  as  well  as  he.  We  went  as  direct  a 
way  as  we  ooukl. 

L.  C.  J.  The  straightest  way  to  the  place  f 

Hazard.  Yes :  we  went  over  sevecal  ditches. 
•  8ir  jPra.  JVinn.  As  you  were  going  over 
several  ditches,  then  was  no  body  wiw  you, 
but  Farwell  was  there  P—F^ard.  No. 

Mr.  Wiltianu.  Did  you  enquire  of  any  body 
as  you  went  along  P 

Hazard,  I  cannot  remember  such  a  small 
aircumstanoe. 

Then  William  Batson  was  sworn. 

Mri  Oibome.  What  do  you  know  about  the 
blood  that  was  in  the  ditch  where  sir  E.  God- 
frey was  found.' 

Mr.  BatiOH.  The  momii^  after  the  murder 
was  discovered,  and  that  sv  £.  Godfrey  was 
found  in  the  fields,  I  went  with  two  or  three 
neighbours,  and  went  to  the  White-hou^e,  and 
I  saw  him  lie  upon  the  table  in  the  White- 
house  ;  and  coming  back  acain,  they  shewed 
me  in  a  ditch  where  they  ssiid  he  lay,  some  Uood, 
I  cannot  say  it  was  his  blood ;  and  going  a 
little  fartlier,  I  saw  some  more  whitish  U^MkI, 
and  this  is  all  I  can  swear.  ^ 

L.  C  J.  Was  it  frosty  weather  ? 

Bat9on.  My  lord,  I  cannot  tell  whether  it 
was,  but  I  wul  assure  you  the  blood  looked  to 
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me  mora  like  Uood  that  wi 
any  thing  else. 

One  Ihher  was  sworn. 

Mr.  FarwelL  Was^you  there  when  sir  R. 
Godfrey  was  stiipped  P 

Fisher.  Yes,  i  stri|med  him  of  hia  dothes, 
puUed  off  his  hose  and  shoes ;  I  was  carpenter 
to  my  lord  W«K>ten,  and  I  was  seat  for  in  Oc* 
tober,  a  day  or  two  before,  and  I  came  to  ^t 
the  house  covered  up,  and  to  take  order  with 
my  partner:  and  as  I  went,  there  was  a 
report  that  sir  £.  Godfrey  was  found  and  laid 
up  in  the  White-house,  uid  when  I  came,  the 
coroner  and  the  jury  were  there,  and  I  got  into 
the  room  where  sir  £.  Godfrey  laiy  upon  the 
table,  and  took  bis  hat  off ;  and  I  saw  two 
wounds  within  an  inch  and  a  half  one  of  ano* 
ther,  one  went  no  further  than  his  bone,  and 
the  other  went  through  his  back.  And,  my 
lord,  immediately  thae  was  an  order  coma 
down  from  the  coroner  to  get  him  stripped. 
They  asked  me  if  I  would  give  an  huid,  I 
told  them  yes.  I  pulled  off  his  shoes,  an4 
they  were  clean,  ana  I  pulled  off  three  pair  of 
stockings,  and  'a  pair  of  socks,  his  black 
breeches,  and  his  drawers,  and  they  came  off 
very  well ;  there  was  a  man  in  the  company 
that  desired  to  heb,  so  1  ^t  upon  the  table, 
and  set  him  uprigtit  with  his  breech  upon  th» 
table,  and  his  feet  hanging  down  ;  we  unbut- 
toned his  coat,  and  pulled  it  off,  I  came  to 
his  flannel  shirt,  a^d  wnen  I  came  to  his  back^ 
there  was  blood.  But  I  did  not  see  any  Mood 
till  I  came  to  his  back-part.  About  his  thixwt 
there  was  something  that  had  girt  him. 

L.  C.  J.  He  looked  as  if  he  were  strangled, 
did  he  P 

Fisher.  Yes,  and  his  neck  was  so  weak  thai 
you  might  pum  it  any  where. 

L.  C.  /.  To  the  (Sefendant  Farwdl.  How 
Uo  yon  pretend  he  murdered,  himself?  That  lie 
ran  hinuNetf  through  P 

Mr.  Farwell.  I.  make  no  inferenoe,  my  fooL 
But  I  would  only  proTO  that  what  I  wcile  is 
true;  I  writ  only  the  first  letter ;  and  thers 
are  three  heads  1  -am  charged  with  upon  that 
letter,  and  that  about  the  Uood  is  one.  My 
lord,  I  was  concerned  they  should  preteod 
there  was  no  blood  at  all ;  when  1  came  theie, 
there  wa.s  neai'  my  hat  fu)l  of  blood. 

L.  C.  J,  Can  \ou  tell  who  laid  it  there  P 

Mr.  Faruell.  My  lord,  if  you  will  hear  tm» 
witneases  more,  I  will  satisfy  your  lordslup 
who  laid  it  there.  My  lord,  thui  man  waa  one 
of  them  tiiat  hdped  to  remove  the  body  out  of 
the  ditch. 

John  Rawson,  called  by  Mr.  Farwell,  and  sworn. 

RatDion.  My  lord,.  I  was  there  tal^ng  him 
up,  we  fetched  the  constable,  and  pnlka  bim 
out  of  the  ditch,  and  when  we  had  done,  we 
pulled  the  sword  out,  and  removed  him  to  the 
nouae,  and  tbexe  was  blood  upon  some  paatp 
(exphuniog  himself  to  me,  on  a  .ooufifc  oT 
stumps  to  go  over  upon)  and  going  inftallM 
door»  iiis  back  4td  s^ee^  a  mi»  ftf  "^^  ^ 
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flt<Ke,*  tttd  there  wu  some  water  tod  blood 
Kebted  there,  and  Kkewise  \%y  upon  the  taUe 
Mere  be  hy,  and  upon  the  floor. 

Mr.  FarweiL  Did  the  blood  of  his  body  fall 
Upon  the  floor,  tod  go  through  the  floor  into 
the  cellar  ? 

Ramion.  Some  drops  were  there,  I  won't 
vwear  wheUnr  it  were  blood  or  no,  my  knrd. 

Mr.  FarwelL  My  lord,  I  desire  the  same 
question  may  be  pot  to  Mrs.  Rawson. 

Mrs.  Rawion  sworn. 


Mn.  Rttwtan.  My  lord,  if  yon  please,  I 
have  not  a  word  to  say,  bat  there  was  blood 
and  water  rtn  through  the  table,  that  is  all  I 
ean  say. 

Mr.  FarmelL  My  lord,  as  to  the  difierenoe 
between  Mr.  Prance's  eridenoe,  and  Mr. 
Bedloe*s,  I  desire  i  may  prove  the  diflerenoe 
between  them. 

L,  C.  /.  You  shall  make  any  proof  yon  wilL 

John  Stanly  called  by  Mr.  Farwell,  and  sworn. 

Mr.  FartoelL  1  call  him  to  prove  the  copies 
«f  the  Joomab  of  the  House  of  Lords. 

X.  C.J.  What \ would  you  infer  from  the 
Journals? 

Mr.  Farmell.  My  lord,  they  duirge  roe, 
ihati  should  say  there  is  a  mat  deal  of  dif* 
Imnoe  between  the  evidence  Mr.  Bedloe  gave 
in  the  House  of  Lords,  and  the  evidence  that 
Prance  gave  at  the  trial  of  Green,  Berry, 
«ad  Hill. 

^  X.  C.  J.    Woiild  you  prove  any  evidence 
given  by  Bedloe  out  of  the  Journals  ? 

Mr.  FarweiL  I  can  prove  he  gave  that  evi- 
dence before  the  House  of  Lords. 

But  Mr.  Farwell  afterwards  went  oflT  from 
that  proof;  and  called  Mr.  Hobbs,  BIr.  White, 
Mr.  Chase  the  father,  and  Mr.  Chase  the  son, 
and  Mr.  Laziaby,  who  were  sworn. 

Mr.  Fafwtll.  I  ask  Mr.  Chase,  what  he  ob- 
•erved  about  sir  Edmundbunr  Godfrey  P 

BIr.  Chme  the  son.  IMfy  lord,  on  Friday 
morning  the  day  after  the  body  was  found,  i 
went  to  Primrose-hiH,  in  cpmuany  with  my 
lather,  to  see  the  body  which  tney  said  was 
found ;  I  came  into  the  field  where  the  com- 
pany in  the  field  said  the  body  had  been  hud  ; 
the  body  had  been  then  carried  into  the  house, 
I  looked  into  the  diidi  where  they  said  the 
body  was  laid,  I  could  not  S'ie  blood  in  the 
ditch,  but  four  or  five  yards  aside  off  the 
dilch,  there  seemed  some  blood  to  oCke,  which 
the  constaUe  said,  followed  the  sword  when  it' 
was  pulled  out  of  the  body :  I  saw  the  body  in 
the  house,  and  saw  the  two  wounds ;  he  had  a 
creat  contusion  on  the  left  ear,  and  his  whole 
noe  was  very  much  bruised. 

X.  C  /•  Do  yott  believe  tbere  was  any  i^io- 
lenoe  ofleted  to  himP 

Chan.  My  lord,  I  believe  he  was  strangled, 
for  I  do  not  beheve  those  injuries  thUt  were 
•fibred  about  him,  could  be  after  he  was  dead. 

X.  C.  J.  What  say  you,  Mr.  Hobbs  P 

JbrvttQL  I^OBraJiemay  he  asked,  whether 
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be  did  not  propose  to  Mr.  Godflrey,  that  tlis 
body  naight  be  opened,  that  any  doubt  may  ba 
laid  aside,  concerning  bis  being  murderea  in 
that  place  P^HoWi.  My  lord,— 

L:  C.  J.  Had  you  any  doubt,  whether  hs 
was  murdered  or  not  P 

Hobbs.  Indeed,  my  lord,  I  thought  he  was 
strangled,  that  was  my  lopinion,  Icannot  tell 
whether  I  was  mistaken.  1  said  to  Dr.  Goodall 
it  would  be  very  well  if  Mr.  (  >odfrey  wouM  send 
for  a  surgeon  and  a  physician  from  the  court, 
and  others  from  the  cttv,  to  satisfy  all  persons. 

Mr.  FarwelL  Wbat'^olour  waa  his  face? 

Hohbi.  My  lord,  it  was  blotted. 

X.  C.  /.  Did  it  look  as  if  violence  had  been 
used  to  him  P  .  ^ 

Hobbt.  Ay,  my  lord  ;  and  the  bloody  vesssis 
of  his  eyes  were  sa  full,  as  if  he  had  been 
troubled  with  sore  eyes. 

Mr.  FarwelL  Did  you  observe  any  fiy- 
Uowsin  hisfaceP 

Hobbs.  No,  my  lord,  not  that  I  know  ofl 

X.  C.  J.  What  say  you,  Mr.  Chase. 

Choie,  My  lord,  onFriday  when  I  came  to 
see  the  body  at  the  White-house  I  found  a 
great  contusion,  and  two'  wounds,  one  yidded 
towards  the  right,  the  other  went  into  the  body. 
I  troubled  myself  no  more  at  that  time,  but 
the  next  day  I  was  desired  by  Dr.  Lloyd;  that 
I  would  go  to  his  house  and  see  the  body  again, 
and  there  I  fbund  a  swelling  upon  the  left  ear, 
as  if  aknot  had  been  tied  ;  there  I  found  him 
beaten  from  this  place  to  this,  (pointing  to  the 
neck  and  stomacL^  I  never  saw  any  man  beaten 
so  in  my  life.  Before  this  businelB  was  broack- 
ed,  Mr.  FarweQ  did  take  me  aside  at  IMfan^s 
coffee-house,  and  did  tell  me  what  proof  ha 
could  make  of  this  business :  I  told  bira,  Mr. 
Farwell,  I  love  you  well,  don't  meddle  with  the 
business,  for  I  luiow  it  is  impossible  any  thing 
can  be  said  against  it  that  hath  the  face^  of 
truth.  I  did  so  a  second  time  (my  lord)  when 
the  book  came  out,  I  found  one  before  I  went 
to  New-market,  and  the  other  at  New-maiket; 
I  was  very  much  troubled  to  see  thepi.  The 
night  before  Easter,  the  eve  of  Easter  day,  I 
met  with  Mr.  Farwell  at  an  house  where  Iliad 
been  with  a  good  friend  of  his  and  mine,  and 
Farwell  came  and  asked  for  me,  and  he  came 
up  to  the  room  as  they  called  for  another  bottle 
of  wine,.  1  told  them  it  was  needless,  only  since 
Mr.  Farwell  is  come  up,  said  I,  1  win  drink 
one  glass  with  you.  And  he  told  roe  then,  that 
six  months  before  I  had  given  him  good  coun- 
sel if  he  had  taken  it. 

Mr.  FarwelL  My  k)rd,  I  desire  Mr.  Smith  la 
be  called. 

X.  C.J.  Let  him.  But  he  came  not  then. 

Mr.  Brown  is' Called  by  Mr.  Farwell,  and  sworn. 

Mr.  FarwtU*  I  desire  Mr.  Bcoian  may  br 
asked,  whether  hiaeyes  were  not  fly-blown  P 

X.  C.  /.  It  is  proposed  to  you  by  Mr.  Far- 
well,  whether  the  eyes  of  sirf.  Godfrey  wsip^ 
not  fly-blown  P 

Brown*  No,  my  lord,  1  did  not  see  any  fly- 
blows. 
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L.  a  J.  Blr.La«i*y,Mr.  Fwr#dl  recnm 
of  yoQ,  whether  you  have  seen  men  that  w« 
kiUed  tbeinselves  look  in  such  a  mattner  abonl 
the  neck  and  faoe? 


any 


Mr.    Fmrwell   Whether  there  were 
•pecks  thai  one  might  call  fly-blows  ? 

Brown,  My  lord,  I  did  not  see  any  specks 
that  one  mig;ht  call  fly  blows. 

Mr.  FarwelL  I  dewre  that  I  may  call  two 
witnesses  to  prove  that  he  said  so. 

X.  C.  J.  What  will"  you  get  by  that,  Mr. 
Farwell,  to  disparagfe  your  witness  ? 

Brown,  My  lord,  Mr.  Farwell  would  have 
had  nie^ay  so,  btit  I  never  said  so. 

Then  Smith  came. 

X,  C.  J.  What  do  you  ask  Smith  ? 

Mr.  FarwelL  Only  about  the  blood. 

Broan,  Mv  lord,  he  came  to  rae  another 
time,  alid  told  me  I  was  wrong  in  my  afiidavit, 
•8  if  he  knew  what  1  couM  make  affidavit  of 
hctter  than  myself. 

Mr.  FarwelL  My  lord,  1  wa»  not  the  party 
that  told  him  so. 

Brown,  He  was  at  my  house  twice  at  Mary- 
bone,  at  the  sign  of  the  Suii. 

X.  C.  J,  Was  Pain  with  him  there  ? 

Brosm.  My  lord  there  was  a  man  with  plate 
buttons  with  him  tliere.    I  donH  know  him. 

Mr.  Snuth  swornr 

X.  C.  X  Well,  what  say  you,  Mr.  Smith,  H 
is  Inquired  of  you  by  Mr.  Farwell,  here  to  de- 
^bre  whether  yon  took  up  any  of  sir  £.  God- 
fiiey's  blood,  and  brought  it  home  in  your  band- 
kerchiet? 

Smith,  No,  my  lord,  I  know  nothing  of  that. 
'■  Mr.  Farwell,  I  desire  Rawa<m  and  his  wife 
nkay  be  cafled  again. 

Ratoson  appears. 

X.  C.  X  What  say  you,  it  is  required  by 
Hir.  Farwell,  whether  you  saw  any  fly-bk>ws, 
ki  sir  £.  Godfrey's  eyes  ? 

Rtttstom  There  was  iomething  like  fly- 
blows, but  I  can't  say  they  were  fly-blows. 

X.  C.  X  Did  you  observe  the  flies  were  busy 
«t  that  time  of  the  year  ? 

Rawton.  My  lord,  i  did  not  see  them.  [Then 
the  p60|^e  laughed.] 

Mr.  FanoeB.  I  desire  Rawson's  wife  may 
tXNkie* 

RttWton,  Imustfetc^her  then. 

lUmson's  wife  appears. 

X.  C.  X  Leok  you,  Mr.  Farwell  requires^ 
^(ra  to  tdl  ns,  whether  there  wet«  any  fly  blows 
m  the  eyes  of  sir  £.  Godfrey. 

Mrs.  Rawson.  If  it  please  yMi,  mv  lord, 
•Aere  Were  a  great  many  people  said  there 
were  fly-blows,  i  took  no  great  notice  of  them. 

L,  C.  J.  He  asks  you  what  yon  gay  to  his 
mouth,  and  his  nostms,  were  there  fly-Uows^ 

Mrs.  Rdwson.  If  it  please  you,  my  lord,  I 
(Ban't  say  notbingto  it,  for  I  did  notmuch  mind 
it,  but  they  seemed  fly-blows. 

L,  C,  J,  Have  youatny  more  witnesses,  Mr. 
F«»we|l? 

Mr.  Farwell  I  pray  Mr.  Lasinby,  (»▼ 
itid)L  mi^  be  aaked,  whether  men  that  kill 
tfHmelves  hK>k  as  iw  £»  Godfrey  did  ? 


Mr.  Lazinhy,  My  lord,  he  appeared  to  mt 
to  be  strangled,  and  that  which  strangled  hini 
was  kept  sSouthiA  neck  tiU  he  was  odd.  Mv 
lord,  people  that  are  hanged  and  let  down  whils 
warm,  the  blood  drains  away  by  the  feaseh 
that  are  broken,  and  their  faces  are  rather  lest, 
and  their  faces  become  very'  pale ;  but  the 
thing  wherewith  he  was  stmngied  remaining 
about  bib  neck,  tlie  blood  could  not  dndn  away, 
but  it  made  his  face  look  bloody.  The  two  Mr. 
Chases,  the  Ipne's  apothecary,  was  there  whea 
I  was  there,  and  the  blood  that  was  some  low 
yards  from  the  ditch,  I  put  my  finger  in  it, 
and  smelt  to  it,  and  it  smelt  like  that  wbick 
comes  from  a  body  after  a  fortnight's  tiaia 
dead,  rather  than  a  week's;  mytord,  it  wn 
blood  and  water.  The  water  will  separate  iirom 
the  blood. 

Sir  Fran,  Win.  But  you  believe  he  was 
strangled. 

Mr.  Laxinby^  Yes  ;  his  nedk  from  this |)lact 
hither  (pointing  to  the  upper  Mtrt  of  bis  neck, 
and  then  to  his  stomach  and  breast)  was  \fx\ 
much  discoloured  and  black,  and  fatS  moaui 
was  discoloured.  Now  whenever  a  man  h 
bruised  whilst  he  is  ahte,  or  whilst  he  is  vanr, 
that  part,  ^Ver  the  person  is  dead,  will  seoDCii 
corrupt. 

X.  C.  X  It  stands  to  reason  that  the  hruicM 
part  will  first  corrupt. 

Mr.  Lazinhy,  My  1^  afler  BIr.  Cbiie  tke 
apothecary  and  I  bad  seen  him  at  the  Wbite- 
house,  I  went  vq>  to  drink  a  glass  of  beer,  aad 
Mr.  Chase's  son  unbuttoned  sir  E.  Godfirey's 
collar,  which  was  more  than  I  saw,  irben  1 
was  come  in,  and  unbuttoning  the  cc^ar,  then 
were  two  great  creases  both  above  and  bdow, 
so  they  sent  for  me  down  for  to  come  and  9ee 
it,  so  1  put  the  collar  together  and  1  ^rettved 
the  collar  made  the  mark  like  a  strait  na%  upM 
afriger,  the  neck  being  swelled  above  the 
collar  and  below,  by  the  stran^^g  witbacon 

or  cloth.  ,  ._j- 

8irFr.  Win.  DoyouthinkfaekflladlmBW 

now,  Mr.  Farwell  ? 

Mr.  Latinhy,  There  was  something  m  tke 
cover  of  his  eves  like  matter,  but  I  osmiat  mj 
it  was  fly-blows.  His  eyes  were  opeo,  my 
lord,  and  his  eyes  were  blood-shed,  as  ms- 
Hobbs  hath  given  you  aa  oocoont,  as  if  ht  W 
to  extraohiiniar^  great  cold,  or  a  man  tfaat  m 
a  blow  upon  the  tenplefli  or  iorehead. 

Mr.  Farwell.  Whether  were  his  sye-lw 
closed  P 

Mf.  Laxinh^.  My  lord,  hia  eyes  weie  «?• 
when  I  saw  lum.  . 

Mr.  Farwell.  When  I  saw  bin  about  ax 
)Vlock  in  the  morning,  his  eyes  were  ^^ 

Mr.  Lazinby.    IfeHuponhisdolkes;  I«i' 


^.^,.  Lajtinby.    Ileltupon , 

nired  that  his  dbthca  were  net  #et,  tb«fe  bir* 
having  beoi  80  grMt  « flona  the  sltanw* 
before. 

Jh&X  Aad  1119  tkrthaawMnotv^^ 
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Utr.  Lainiy.   Hii  tSMtea  were  as  dry  «a 

Mt,  Far^elL  Mv  lord,  they  rasde  m  grpat 
firt  there,  and  dried  hia  clothes. 

JL  C.  J.  Come,  Mr.  FarweO,  there  is  no 
Bum  so  btind  as  be  that  won't  aee.  Will  yon 
eall  any  more  witnesses  ? 

Mr.  FarwtlL  1  will  call  no  more  witnosto ; 
hut  I  suppose  they  will  offer  ag^st  me  that  I 
amaPtotst. 

^iesQ,  idaynard.  No,  no. 

h,  C.  J.  Truly  your  religion  is  not  worth 
enquiring  into :  R  is  not  much  to  the  purpose 
what  rehgioB  you  are  of. 

Serj*  Mayn,  OeDtlemen,  you  hear  he  hath 
been  able  to  make  no  defence  for  himself;  but 
for  the  satisfaction  of  the  world,  my  knrd  bath 
taken  great  pains  in  hearing  him.  I  shall 
speak  but  very  few  words,  and  call  a  witness 
or  two  of  some  new  matter ;  that  if  it  be  possi- 
Ue  to  oonirince  him,  we  wUl  do  it.  We  need 
not  do  it  because  his  own  witnesses  telb  you 
of  the  ssTeral  bmises  and  wounds  he  had ;  that 
there-  were  no  fly-bkyws,  no  putrified  matter. 
How  can  a  man  that  stabs  himself,  bruise  and 
beat  himself  in  the  manner  that  yon  have 
heard?  There  is  never  a  witness  that  hath 
spoken  on  his  side,  but  hath  spoken  against 
him,  to  prove  himself  as  malicious  a  fellow  as 
ean  be.  What  had  he  to  do  with  this?  ^ 
Edmuttdbuij  Godfrey  was  murderedy  was 
found,  inquiry  made  after  it,  and  prosecution 
theremMm;  now  eomes  this  fellow  and  permits 
several  arguments  affainst  it,  every  one  of 
them  from  matter  of  fact  that  is  fidse,  and  yet 

Ettblishe*  it  to  the  world,  that  be  wiU  prove  it 
y  500-  undentable  witnesses.  We  wm  now 
call  some  witnesses  to  prove  him  as  wicked  a 
liar  as  lives.  I  say  what  had  he  to  do  with  it, 
only  mere  malice ;  be  would  have  me  ask  him, 
what  reli^oo  he  is  of  ?  I  shall  not  ask  him,  for 
I  don't  thmk  he  is  of  any ;  uone  of  any  religion 
can  be  so  wicked  to  own  such  a  thing.  We  snail 
desire  the  favour  to  call  a  witness  or  two,  to 
prove  something  more  than  hath  been  proved 
m  this  murder,  though  there  was  evidence 
enounh  upon  theivial  to  prove  it. 

Sm,  Oen.  Gentlemen,'  Mr.  Farwell  does 
pretend  that  he  hath  only  told  so  many  lies, 
and  hath  left  the  world  to  make  use  of  it.  And 
hath  brought  witnesses  to  colour  this  matter 
over,  in  hopes  to  make  you  believe -the  matter 
is  true,  but  Mr.  Farwell  hath  forgot  himself, 
his  paper  is  quite  otherwise,  for  he  bath  argued 
upon  It,  ana  made  inferences,  that  therefore 
sir  Edmundbury  Godlrey  murdered  himself, 
therefore  he  is  guilty  of  the  highest  malice  in 
the  world.  He  tells  a  great  many  fabities, 
and  from  those  felsities  oath  inferred  others. 
The  piHP^'  ^  ^^  ^  arguments. 

X.  C.  J.  Gentlemen,  I  did  give  him  leave 
to  go  into  what  evidence  he  womd  in  this  casoi 
not  that  I  thought  it  material ;  ftir  if  he  could 
have  proved  never  so  much,  yet  his  malice  had 
never  been  the  less  to  have  gone  and  aspersed 
tkegsvsmmcnt.  What  had  heto  do  to  meddle 
withH?  Tn  what  parpoM  shtold  hn  wrilt 


books  Qonoeroing  the  mafttevs  of  government, 
to  traduce  the  justice  of  the  nation  ?  The  peo- 
ple had  Buffered  as  malefactors,  and  what 
nad  he  to  do  with  it  ?  If  they  had  sn^fered  m- . 
nocentl^,  he  ought  to  have  done  no  such  thing 
as  this  IS. 

Seij.  Mayn,  My  lord,  but  one  witness. 

X.  C.  J»   Pray  caU  whom  you  will. 

fieri.  Mayn,  John  Oakely .  Wn  Ivill  pro^ . 
that  he  wns  waylaid  that  v«ry  #)r  he  wai 
strangled. 

^oT  Gen*  We  have ,  no  need  to  call  any 
witnesses  now,  to  overdo  a  thing.  We  may 
leave  it  here. 

Jury-man,  Pray,  my  lord,  if  they  have  any. 
more  witnesses,  Ictus  near  them. 

X.  C.  /.  It  is  nothing  to  this  purpose  to»€att 
any  for  the  king,  nor  hath  Farwell's  evidence 
signified  any  tning  to  this.  He  did  design, 
ami  would,  no  doubt  of  it,  have  been  very 
much  satisfied  if  he  could  have  made  but  soma 
probable  evidence  that  sir  £•  Godfrey  killed 
himself,  and  I  was  desirous  to  hear  what  they 
would  say  for  themselves. .  But  you  hear  what 
a  kmd  of  evidence  it  is;  not  a  witness  he  hadt 
called,  but  is  as  much  against  him  as  can  be, 
and  does  evince  it  plainly,  that  the  roan  wan- 
killed,  and  that  he  was  killed  by  strangling  ^ 
and  so  the  evidence  was  upon  the  IVial  of 
Green,  Berry,  and  Hill.  If  he  oouM  hnvn 
raised  a  doubt  about  it,  yet  his  ofience  bad  ndl 
been  mitigated  by  it,  for  a  private  person  is  not 
to  arraign  the  justice  of  the  nation ;  but  I  wn^ 
willing  to  bear  what  could  be  said  in  the  ease, 
whet^r  a  doubt  could  be  made  in  the  worlds 
that  sir  £.  Godfrey  was  not  murdered.  And 
yon  see  how  his  very  eridence  hath,  in  all 
things,,  confirmed  the  evidence  Prance  hsikb 
given  that  he  was  killed,  -  and  that  he  wnn 
killed  by  strangling.  I  must  leave  it  wilk 
you,  gentlemen,  they  are  all  ^ireein  this  na»< 
chief,  it  is  a  confkbination  of  them  to  affront  thsr 
public  justice  of  the  nation,  and  what  is  the 
end  of  it  ?  The  end  of  it  is  to  make  peopin 
believe  there  is  no  popish  plot ;  but  it  is  pnuii 
he  was  killed  by  the  popish  party ;  as  Pranee, 
upon  his  evidence  against  Green,  and  the 
others,  attested.  But  if  they  could  Inure 
made  it  out  that  he  killed  himself,  all  of  them 
wouM  have  cried  out  the  Popish  Plot  was  a 
flAiam,  nothing  but  a  thing  raised  bv  the  "Pwht 
testants  agaiiMt  the  Papists,  and  all  the  plot 
must  have  gone  for  nothing.  Gentlemeb,  1 
do  leave  it  to  you,  whether  upon  this  evi- 
dence you  do  not  believe  them  all  to  be  guilty 
of  this  design  of  traducing  the  justice  m  the 
nation. 

The  Jury  tliereiyon,  without  ^[oing  fipom. 
the  Bar,  found  them  aU  three  GwHy  of  th# 
Information.    And  the  people  gave  a  great 

hnm  •    .  . 

■I  ■  »         . 

*  See  in  this  CoUeciion,  the  Cases  of  bird 
Shaftesburr  p.  7^9  of  this  volume ;  of  thn 
Seven  Bishops,'  a.  d.  1689  i  attd  of  8to«s 
A.  in.  179e« 
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Nathaniel  ThompMm,  Willitm  Pub,  and 
John  Parwell,  were  brought  up  by  rule,  to  the 
bar  of  the  court  of  the  King's-hench  to  receive 
their  Judgment:  Mr.  Thompson,  the  coun- 
sellor, moved  for  Judgment,  and  particularly 
prayed*  they  might  ha?e  some  corporal  punish- 
ment, acquainting  the  court,  that  since  their 
trial  (though  they  had  as  much  time  and 
liberty  given  them  by  the  Lord  Chief  Justice, 
to  call  their  witnesses,  and  examine  whom 
they  would,  as  they  could  desire)  the  very  next 
news-book  Thompson  put  out,  he  took  upon 
him  to  give  an  account,  as  tliough  justice  had 
not  been  done  him  ;  and  further  said,  if  there 
was  any  doubt  of  the  fact  with  Mr.  Tiiompson, 
or  Mr.  Farwell,  i>r  of  Mr.  Pain,  there  were 
affidavits  to  satisfy  the  world  about  it. 

Then  Mr.  Spencers  Affidarit  was  read. 

Richard  Spence,  cidzi'^  and  upholder  of 
London,  living  in  Arundel-strest  in  the  Strand, 
in  the  parish  of  St  Olemcnt's-Dane,  in  the 
county  of  Middlesex,  having  been  twice  sup- 
poenaed  to  give  evidence  for  the  king,  upon  an 
mfermation  exhibited  in  the  crowib-office 
against  Nathaniel  Thompson,  William  Pain, 
and  John  Farwell,  and  not  being  cailed  at  their 
trial  to  give  evidence  in  open  court,  maketh 
oath,  That  u|M)n  Thursday  the  10th  day  of 
October,  1078,  it  bein^  the  Thursday  before  sir 
E.  Godfrey  was  missmg  from  his  own  house 
in  Hartshorn-lane  in  the  Strand :  As  he  this 
deponent  was  coming  from  St.  James's  market 
to  go  to  his  own  house,  about  7  of  the  clock  at 
ni^t,  there  were  then  at  the  Water-gate  of 
Somerset-house,  5  or  6  men  standing  together, 
who  laid  hold  oh  this  deponent  as  he  was 
noaatng  by  them,  and  they  taking  hold  of 
Ooth  this  deponent's  arms,  drafnped  him 
down  about  a  yard  within  the  Water«gate 
of  Somerset-house,  it  being  dark ;  but  one  of 
the  said  men.  which  this  deponent  believes  to 
have  been  Hill,  (for  that  tnis  deponent  knew 
Hill  very  well,  as  also  his  master  Doctor 
CkKlwyn,)  cried  out  and  said  this  is  not  he, 
upon  which  they  hnmediateW  let  this  deponent 

go.  KICRARO  SpENCX. 

Juli/  10,  1683.    Coram  me,  W.  Dolben. 

Whereupon  the  Clerk  of  the  Crown  said, 
tliat  it  was  one  captain  Spence,  whom  he  knew 
▼erv  well,  and  tiiat  he  was  a  tall  Mack  man. 
Anil  hke  sir  £.  Godfrey. 

Then  John  Oakley^s  Affidavit  was  read. 

John  Oakle^r,  of  the  parish  of  St  Martin's 
in  the  Fields,  m  the  county  of  Middlesex,  ser- 
•vast  to  Mr.  Robert  Breedon  of  Hartshorn-lane 
in  the  said  parish  and  county,  brewer,  maketh 
oath.  That  on  Saturday  the  13th  day' of  Octo- 
ber, in  the  year  of  our  Lord  1678,  about  8  or 
9  of  the  dock  in  the  evening,  he  was  in  the 

*  See  the  prayer  or  rather  periiaps  reoom- 
vendation,  or  as  it  might  seem  direction  of 
Thnrlowy  Attorney  General,  m  the  case  of 
Horne,  (a.  d.  1777)  in  this  Coilectioii. 


eity  of  London,  in  the  oompany  of  his  ftliier 
Robert  Oakley  of  Bissiter  in  the  county 'of 
Oxon,  nialsfeer,  and  his  father  came  with  him  so 
hi  as  Ludgate,  where  they  parted.  And- this 
deponent  going  homewards  to  his  master 
jBreedon's  house,  coming  by  Somerset^house 
in  the  Strand,  when  he  came  near  the  gate  of 
that  house  which  leads  down  to  the  water-side, 
commonly  called  the  Water-gate,  whidi  was 
about  9  of  the  clock  at  night,  he  there  saw  sir 
£.  Godfrey,  and  passed  close  1^  him,  and  pot 
off  his  hat  to  him,  and  sir  E.  Godfrey  pot  off 
his  hat  again  to  him ;  and  atVer  that  this  depo- 
nent had  passed  beyond  sir  £.  GotUrey,  he 
this  deponent  turned  about  and  looked  upon  hba 
i^n,  and  sir  £.  Godf^  stood  still,  and  there 
was  a  man  or  two  near  sir  Edmnnd.  And  this 
deponent  furthier  saith,  that  he  knew  sir  B. 
Godfrey  very  well,  for  diat  he  saw  him  aloMist 
daily  pass  by  his  master  Breedon's  house  in 
Hartshorn-lane,  going  or  coming  from  his  own 
dwelling-bouse,  whicn  was  also  in  Haitshom- 
lane.  And  this  deponent  further  saitb,  &at 
about  2  or  3  days  alter,  when  the  mnvNirwas 
that  sir  £.  Godirey  ^vas  missing,  he  aonuomt- 
ed  his  fellow-ser?ant  £lizabeth  Deldn,  ui^  bo 
saw  sir  £.  Godfrey,  near  the  Water-gate  at 
Somerset-house  in  the  Strand,  that  very  Sotar- 
day  night  that  he  was  reported  to  have  boon 
mtssingiTom  his  house  in  Hartshom-luie.  And 
this  deponent  further  saith,  that  he  told  fte  smie 
thing  to  his  uncle  Ralph  Oakley  of  the  pvidi 
of  Little  St  Bartholomew,  about  a  week  aft* 
the  time  that  sir  £.  Godfrey's  body  was  Ibiiiid ; 
and  also  that  he  told  the  same  thing  to  his 
father  the  aforesaid  Robert  Oakley,  and  to  so* 
veral  others  in  a  short  time  after. 

JoUk  Oaklet. 
June  St,  1682.    Coram  me. 

Sworn  to  a^ain  the  1st  of  July,  1682,  he- 
fore  Judge  Dolben,  and  is  left  filled  up  in  the 
Crown -ofiice. 

Afier  which  the  court  consulted  together, 
and  Mr.  Justice  Jones  having  first  set  ovt  the 
greatness  of  their  crime,  jrave  the  jiM^ioeBt  of 
me  court,  which  was.  That  ThompooB  and 
Farwell  should  stand  upon  the  pillory,  in  the 
Palace*  vard,  the  last  day  of  term,  between  the 
hours  or  10  and  1  of  the  ck»ck,  for  the  spaoa 
of  an  hoar,  and  each  of  them  to  pay  100^  fine^ 
and  to  be  imprisoned  till  they  had  paid  it; 
And  as  for  Pain,  he  told  him,  because  the  eooit 
did  not  conceive  him  altogether  so  gnilty^Uief^ 
would  inflict  no  corporal  imnishment  on  hiati 
but  did  adjudge  him  to  pay  100/.  fine,  and  to  ho 
imprisoned  tUl  he  paid  it. 

Afterwards  the  court  was  moved  to  oxplaiD 
their  Judgment,  it  being  ararehended  that  it 
was  pronounced  upon  the  PQlory ;  and  the 
court  did  declare  Uiot  their  intentioii  was  (and 
80  the  expression  upon  the  PiUory  was  to  ho 
understood)  that  they  should  stana  ta  the  PS* 
kwy.* 

*  As  to  the  needlesmess  of  this  finilainiiMi» 
seeReSy  9*Boireni  dtodinaNola  toTiLf» 
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Accordingly,  WedaeMfoy  tbe  5lli  of  Joly, 
1689,  TbompsoD  and  Farwell  stood  in  tbe 
PiUorr  in  the  Old  Faimce-;yard  at  Westminster, 
with  mis  wiiting  o^er  their  heads : 

**  For  LibelUiigtbe  Justice  of  the  Nation,  bv 
**  anJnn?  the  w^d  behere  that  sir  Edmimii- 
««  bury  Godfirey  murdered  himself." 


At  the  end  of  tbe  account  of  thi«  Trial,  pub- 
lished in  1682,  was  added  the  foUowing 

APPENDIX^  containing  several  other  Affi- 
DAvrrs,  which  further  confirm  the  testi- 
mony of  Mr.  Miles  Prance  ;  ffiFen  upon 
the  Trial  of  Green,  Berry,  and  Hill,  for 
the  Murder  of  Sir  Edmundbury  Godfrey : 
With  some  Observations  touching  Thomp- 
son, Pain,  and  Farewell. 

AS  it  faath  been  of  late  by  many  learned 
pens,  made  appear,  That  the  Fapists  do  justify 
wmI  countenance,  nay,  esteem  roeritorious,  re- 
beHioQs,  mm^dere,  and  massacres,  against  any 
Protestant  prince  or  people  (whom  they  reckon 
heretics)  for  the  advancement  of  their  reli- 
gion ;  so  it  is  as  well  known,  that  if  those  re- 
bellions, mnrders,  and  massacres,  be  discover- 
ed, they  can  (if  they  shall  think  them  needful) 
have  dispensations  to  forswear,  lie,  eauivocate, 
do  any  tning  to  make  the  world  believe  that 
they  are  innocent,  or  make  Protestants  tbem- 
selves  anpear  guilty  of  them.  That  there  hath 
been  a  Popish  Plot,  (and  a  desperate  one  too) 
in  England,  for  the  subversion  of  the  Pro- 
testant Religion,  and  Established  Government^ 
1  tbuik  no  man  doubts,  only  some  persons 
whose  interest  it  is,  may  deny.  And  amonest 
the  several  concurring  evidences  of  this  Popish 
Conspiracy,  the  murder  of  that  worthy  gentle- 
man and  magistrate  by  that  party,  hath  not 
been  tbe  least  That  which  mduced  the  Pa- 
pbts  to  this  murder,  (as  well  as  can  be  guessed 
by  those  who  are  strangers  to  that  wicked 
action)  was  one  or  both  of  these  considerations ; 
namely,  the  hopes  of  finding  and  seizing  the 
examination  of  Dr.  Gates  akwut  the  damnable 
Popish  Plot  which  he  had  taken,  and  used  to 
carry  about  with  him,  by  which  they  thought 
to  stifle  tbe  Plot :  or  else  they  thougnt,  by  this 
murder,  to  affrighten  all  active  magistrates 
from  being  vigorous  in  the  future  examination, 
^od  further  proseeution  of  their  horrid  con- 
spiracyf  though  (through  God's  providence) 
they  have  been  very  much  disappointed  in  both 
these  ends. 

And  tbe  Papists  are  so  sensible  how  much 
this  murder  pmches  them,  that  after  the  con- 
viction aud  execution  of  tfie  persons  for  that 

p.  1li08,  of  this  Collection.  And  in  general  as 
to  the  punishment  of  the  Pillory,  see  the 
INote  to  p.  1S08,  of  that  Volume,  and  the  pas- 
sages there  veterred  to.  See  also  the  letter  of 
Mr.  Justice  Powya  to  Lord  Chancellor  Mac- 
oleslidd,  in  the  Case  of  Rei^  v.  Hendley, 
(a.  d.  UtQ)  in  tluLCoUectioD. 


murder,  no  disoomvgemeiils  or  danoers  they 
incur  (by  afironting  and  arraigning  me  pubhe 
justice  of  the  kingdom)  hath  been  able  to  deter 
them  from  impudent  attempts  (impudent  I 
may  say,  the  rather,  because  done  under  a 
Protestant  government)  to  shatn  ofi'that  murder 
from  themselves,  aud  making  the  whole  pro- 
secution to  be  only  a  design  and  contrivance 
of  the  Protestants  against  them.  Witness  first, 
that  notorious  sham  of  James  Magrath,  an 
Irishman,  who  (being  assisted  by  tne  Popish 
priests,  in  Newnte,  Mrs.  Cellier,  and  An, 
Gibbon,  and  ouiers)  ptretended  there  were 
those  that  could  make  it  appear,  and  prove, 
that  sir  Edmmidbary  Godfrey  hanged  himsdf, 
and  that  one  Moor,  who  was  cli^k  to  sir  Ed* 
mundbury  Godfirey ,  cot  him  down,  finding  him 
hanging.  Which  matter  being  examined  at 
the  council  board,  and  appearing  to  their  ho* 
nours  to  be  a  false  and  malicious  contrivance, 
the  said  Magrath  wa^  dismissed  with  security 
for  his.appearance,  and  that  project  fell  to  ^e 
ground.  But  for  the  further  satisfaction  of 
the  worid  (though  I  ihmk  nobody  did  believe 
that  idle  story)  f  shall  here  insert  Mr.  Moor's 
afiidavit. 

The  AfiUdavit  of  Henry  Moort, 

Henry  Moore,  late  servant  and  derk  to  nr 
Edmundbui^  Godfirey,  deceased,  maketh  oath, 
That  upon  »itutday  the  12th  of  October,  1678, 
his  said  master  having  persons  come  before 
him  about  justice-business,  till  about  nine  of 
the  dock  in  the  forenoon:  when  the  com- 
pany were  gone,  he  bade  me  hdp  him  on 
with  his  cofS,  which  I  did  ;  and  immediately 
he  made  me  pull  it  off  again,  and  give  him 
another  coat,  which  I  did ;  and  then  he  girt 
his  sword  about  him,  and  went  out  from  his 
house,  which  was  the  last  time  I  saw  him,  till 
after  he  was  found  dead  in  the  fidds,  which 
was  the  Thursday'  fallowing.  The  constable  of 
St.  Giles  in  the  Fidds,  and  several  others  vrith 
him,  came  to  my  master's  house,  and  told  us, 
that  sir  E.  Godfrey  was  found  d«ul  and  laid  in 
a  ditch  at  Primrose-hill,  and  a  sword  thrust 
through  him ;  and  said  he  had  cansed  him  to 
be  carried  to  the  White-bouse  :  This  being 
late  at  night,  the  next  day  my  master's  two 
broMkhers,  and  sisters,  and  myself,  went  thither ; 
and  then  I  saw  him  lye  upon  a  taU^  in  the 
house  where  the  constable  bad  laid  him, 
which  was  the  first  tiuie  that  I  saw  him,  after 
he  went  out  of  his  own  house,  on  Saturday  the 
18th  of  October,  1078.  And  then  we  brou^t 
him  home  to  his  own  house  ;  and  as  I  am  m- 
formed  that  there  are  several scandalouspapers, 
and  words  given  out,  That  sir  E.  GocMrey 
hanged  himself ;  and  that  they  do  affirm.  That 
1,  the  said  Henry  Moore,  should  say  that  I 
cut  him  down;  *I  do  hereby  depose,  That  tbe 
said  report  is  utterly  false ;  and  that  I  did  not 
cut  him  down,  nor  ever  said  any  such  words  to 
any  person  whatsoever  ;  or  ever  said  that  sir 
£.  Godfrey  made  away  himsdf,  or  words  to 
that  effect :  Which  said  scandals  are  all  &te 
and  Qotorions  lieib  Hsnry  Moors. 
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about  mfnt  of  tfie  4bok  tiMtt  veiy  Sitaiday 
night  tiMt  he  WMint  iniwng,  from  bis  hMse 
ia  Haftahom-lBiie ;  atui  that  there  wis  thm  a 
manor  two  near  the  said  sir  Etetmdbarjr 
Godirajr :  And  this  d^onent  further  sattb. 
That  lier  said  master,  Robert  Braedon,  asking 
her  (before  the  body  of  sir  Edarandbarr  God- 
frejr  wais  found)  what  news  there  was  about  sir 
Edmundbury  CkMUrey?  She,  this  deponent, 
told  him,  Tuat  she  heard  no  news  of  him,  but 
that  her  fellow  serrant,  John  Oakdy  had  told 
her,  That  he  met  sir  Edmundbury  Godfrey 
near  the  Water-gate  at  Somerset-bouse,  the 
Tory  Saturday  night  he  wpjs  first  missing  from 
his  house  in  Hartshorn-lane.  And  this  de- 
ponent further  saitb,  That  she  then  asked  the 
said  John  Oakely,  If  he  was  sure  it  was  sir 
Edmund  ?  And  he  replied,  he  was  rery  sure  it 
was  he,  for  he  put  ofTnishattosir  Edmundbnnr 
Godfrey,  as  he  passed  by  him ;  and  sir  Ed- 
numdbury  Qodt*rey.  put  off  his  hat  to  him 
again  ;  and  he  also  told  heis  That  when  he  had 
passed  sir  Edunuidbury  Godfrey,  he,  the  said 
John  6akely  looking  Mok  4irain,  saw  sir  Ed- 
mundbury iSodfrey  stand  atul,  and  a  manor 
two  hard  by  hira,  Elizabbtb  Dbsiun. 

Jiane  22,  1682. 

Coram  me,  John  Moou,  Mayor. 


June  fi8,'ia81.    - 

Henry  Moci*c  of  littleport  in  tlic  Isk  gf 
Ely,  and  coupty  of  Cambridge,  made  oadi 
beiore  me  William  Balaiu,  one  of  his  majesty's 
justices  for  the  said  Isle  ;  that  this,  which  is 
contained  in  the  above  written  affidavit,  is  true, 
and  nothing  bxit  truth.  Ip  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal,  the  day 
and  year  above  written,        Wiluam  Balam. 

Yet,  though  this  matter  had  {Hvyedaoun* 
sttooewfiii,  they  oould  not  be  quiet;  but  mn^ 
make  one  experiment  mora,  and  that  is  con- 
trary to  the  former :  For  now  they  declare,  that 
be  made  away  himself  (so  far  they  agree  with 
Magrath)  but  it  was  by  mnnicg  his  sword 
Ikrough  nis  own  body.  Aud  Thom^)son,  Fare* 
well,  and  Pain,  are  tne  men  that  are  to  manajipe 
^is  new  invention ;  and  they  writs  and  print 
the  scandalous  letters  and  libels  yon  fmd  in 
their  trial :  And  lest  any  one  should  dare  to 
^estion  the  truth  of  them,  they  boast,  they 
eaii  prove  their  assertions  by  500  witnesses. 
Every  body  thought  tho  tniuder  sufficiently 
proved  upon  the  trial  of  Green,  Berry,  and 
Hill,  and  were  amazed  to  hear  such  a  declara. 
ration,  thlu!iiu«2:  it  hardly  possible  for  men 
to  be  so  impudent,  publicly  to  declare,  they 
had  500  wimesses  to  prove  a  matter,  when 
th^  had  not  one,  as  may  be  seen  by  their  trial ; 
fiar  every  ^witness  made  agaiast  them;  and 
'  further  proved,  that  he  was  murtlered,  and  that 
by  strangling.  But  for  the^ie  scandalous 
libels,  they  were  brought  before  his  majesty's 
most'  honourable  privy  couneil,  who  (upon 
their  owning  those  libels)  committed  them  to 
Newgate  ;  and  ordered  the  Attorney  General 
te  prosecute  them  ;  and  accordingly  you  find 
by  the  trial  he  did  \  and  they  were  convieted 
and  have  atnoe  received  judgment,  and  that 
judgment  hath  been  executed.  But  thou^  the 
mmrder  was  dearly  proved  at  the  trial  of 
Cteeen,  Berry,  and  Hill ;  and  Hmugh  after  all 
these  brags,  that  Thompson,  Farewell,  and 
Pain,  made,  That  they  domd  prove  so  mueh  at 
their  trial,  they  could  jnake  out  nothfaig ;  and 
80  it  was  not  neeessary  to  call  any  more  wit- 
nesses for  the  kingthen;  yet  for  the  further 
aatisfaction  of  the  world,  it  hath  been  thought 
fit  to  pfint  (brides  what  is  |irinted  with  the 
trial,  upon  giving  judgment)  the  following 
five  affidavits  aU  agreemg  witti  Mr.  Praoee's 
tastimony  upon  the  trial  of  Green,  Berry,  and 
HiO  ;  and  as  to  the  first  ibar  <^  them,  *  see 
John  Oakley's  affidavit,  printed  m  tfie  trial,  at 
p.  d5. 

The  Afl^vit  of  I,lizaUth  Dekin, 

Elizabeth  D^ia,  servant  to  Mr.  Roboi 
Breedon,  of  Haitshora-Lane,  in  the  parish  of  St 
Martms  in  the  Fields,  in  the  oounty  of  Middlesex, 
brewer,  maketh  oath,  Thatdwut  two  or  three 
days  aher  the  rumour  was  published,  T^at 
sir  Edmundbury  was  misaiaff,  her  fidlow  ser- 
v«nt,  John  Oakley,  told  her  mis  deponent,  That 
he  aaw  sir  Edmnndbnry  Godfrey  near  the 
Waiar«gateat  Somerset-home  in  tbeStrand^ 


Hie  Affidavit  of  Bo6fr^  Bntdim, 

Robert  Breedon  of  Hartshorn-lane  in  the 
parish  of  St.  Martin's  in  the  Fields,  in  the 
county  of  Illiddlescx,  brewer,  maketn  oath, 
That  one  nig;ht,  betwixt  Saturday  the  12th 
day  of  October,  in  the  year  of  our  Lord,  1678, 
and  before  the  body  of  sir  Edmundbury  God* 
frey  wastbund,  he  comin^f  home  to  his  bouse 
about  nine  of  the  clock  at  night,  asked  his  ser- 
vant maid,  Elizabeth  Dekin,  Ir  tliere  were  yet 
any  ne^'S  of  sir  Edmundbury  Godfrey ^s  being 
found  P  or  words  to  that  purpose :  who  re- 
plied, That  she  heard  uotning  of  his  being 
found:  but  told  him.  That  her  fellow  servant, 
John  Oakel V,  did  positively  affirm,  That  he  met 
sir  Edmundbury  Uo^rey  near  the  Water  gate 
at  Somerset  house  In  the  Strand,  that  very  Sa- 
turday night  about  nine  of  the  dock,  bebg[  the 
same'Saturday  that  he  was  first  missed  from 
his  house  in  Hartshorn-lane  ;  to  which  this 
deponent  replied,  Rure  John  is  mistakeo  :  To 
which  Elizabeth  Dekui  answered,  John  Oakely 
said,  he  was  sure  it  was  he  ;  for  when  be  met 
him,  he  put  off  his  hat  to  sir  Edmundbuxy  God- 
fVey,  and  sir  Edmundbury  Godfrey  put  off  his 
hat  to  him  again.  Robert  Bssedon. 

June  22, 16G2*  . 

Coram  me*  John  Moou,  Mayor. 

The  Affidavit  of  Ralph  Oakefy. 

Ralph  Oakriy,  citiaea  and  skinner,  malnth 
oath  that  he  was  an  inhabitant  in  the  parish  of 
little  St  Bartholomews,  London,  hi  the  montii 
of  October  1678,  andthst  John  Oakely  his 
nefdiew,  waathea  and  is  now  a  servant  tDlu^ 
Robert  Braedon,  of  Harta-borii  Lane  in  me 
parish  of  St  MartiB'»iDtbeFielib,iDte«NntJf 
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tWMUftBtf  hrawer.  And  ibi^  dqpooent 
fter  nlA,  thfi  soon  diar  Ihat  tbe  dead 
Infy  of  nr  Edmnodbaiy  Godfrey  was  ftundy 
te  mU  nepbar,  Jdim  Obkely,  oame  to  this 
deponent's  hooae  in  a  Tint,  being  as  this  depo- 
iiBntlMikiV«B»  about  tbe  9f»nday  filler  that  sir 
Edmiindbiuy  Godfrey's  bodv  was  found.  And 
pkey  ikQiog  im^  lUscoiirse  of  sir  J^4Q^andbury 
jQodirey's  beinff  foond  mnidered,  hk  said  ne- 
|»hew  John  Oalely  then  told  him  this  depo- 
aent,  that  as  be  was  going  home  to  hislMEr.* 
Breedon's  in  Hartshorn  Lane,  after  that  he  had 
Mrted  with  his  fiither  Robert  Oakely,  about 
laidgaley  he  met  sir  Bdmundbury  Godfrey 
abost  nine  o'clock,  at  night,  near  the  n  aler-gate 
pf  Somerset-house ;  that  Saturday  night  that 
Jie  was  iirst  missing  from  his  house  in  Harts- 
horn Lane,  and  that  Jhe  then  passed  close  by 
^  Sd^i^bury  Godfr«^,  or  words  to  that 
purpose.  Wherenpon  this  deponent  asked  his 
^Hudnephfpw,  are  you  sure  that  it  was  sir  £d- 
mundbtiry  Godfrey  that  vou  then  met  near 
fibmerset-bouse  ?  How  did  you  come  to  know 
him  ?  to  which  his  said  nephew  made  answer, 
1  know  him  very  well,  for  I  saw  him  almost 
daflypaps  by  Mr.  Brecon's  house,  and  he  lived 
in  Hartehom  Lane  a  filde  below  my  master's 
Vow-)iouse,  or  words  to  that  purpose. 
Ju^  4,  li^3.  Rum  Oakilbt. 

•  jGoram,  W.  Dounen. 

The  Affidavit  of  Robert  Oakeky. 

|lobe(t  Oakeley  of  Bisseter,  in  the  county 
ef  Oxon,  nndster,  maketh  oath,  that  he  being 
in  London,  on  Saturday  the  12th  of  Octob^ 
1678  with  his  son  John  Oakeley,  senmnt  to 
Mr.  Robert  Breedon  of  tbe  parish  of  St.  Mar- 
tins in  the  Fields,  in  tbe  county  of  Middlesex, 
brewer,  that  this  d^onent  did  then  accompany 
his  said  son  John  Oakeley  without  Liidgate, 
and  there  parted  with  him  about  nine  o'dock 
at  Higlit,  and  this  deponent  Went  out  of  town 
an  the  Thursday  following;  belbre  the  body  of 
air  Edmundbory  €rodfrey  was  ibund.  And  this 
deponent  further  saith,  that  some  short  time 
al^,  he  coming  to  town  again,  tbe  said  John 
Oakeley  bis  son,  then  toldvhis  deponent  that 
mOtt  Saturday  the  l^h  day  of  Octob^;  1678, 
aster  be  bad  parted  from  this  deponent  upon 
Ludgate-HOl,  as  he  went  home  to  his  said 
master's  house  in  Hartshorn  Liane,  he  saw  sir 
Ednrandbury  Godfrey,  near  Somerset-house 
in  the  Strand,  and  then  put  off  his  hat  to  him, 
and  the  said  sir  Bdmundbury  Godfrey  there- 
upon put  off  his  bat  to  the  said  John  Oakeley 
aguin,  a&  which  tins  deponent  hath  decUred  to 
aereral  persons  since  that  time. 

Jtme  a^  1683.  Robert  Oakeley. 

'  Ooraip  me,  John  Moore,  Mayor. 

Tbe  Affidant  of  JSnAn  Bromn  and  WUHm,  Lock. 

,  J^ohn  Brown  and  William  Lock,  b^tfai  of  the 
jjfknjdi  of  Mj&rylM^e  io  the  county  of;  Bfiddte- 
aek^liaying  been  since  subpiened  to  give  evi- 
dence, for  the  king  upon  an  infintnation  in 
^^^m^t^S^f.lf'im^  ais^JDS^  i^«thaniel 

▼OL.  VIII, 


Thompson,  William  Fsm,  and  John  FarwaO, 
and  not  beiiup  called  at  their  trial  (o  give  evi* 
denoe  for  £e  king,  in  «^n  Court,  each  of 
them  severally  for  themselves  maketh  oath* 
that  upon  Thursday  the  17th  of  October,  1678, 
the  said  John  Brown,  being  then  constable  of 
Marylebone  ^foresaid,  word  was  brourht  to 
him.  that  there  was  a  man  found  dead  in  a 
ditch  near  Primrose- Hill,  wherenpon  this  de- 
ponent John  Brown,  chaiged  tfiis  other  depo- 
nent William  Lock,  and  several  others  lo  go 
atong  with  him  thidier  ;  and  when  they  oame 
to  the  place  where  the  body  lay,  the  said  depo- 
nents John  Brown  and  William  Lock,  went  mto 
the  said  ditch,  as  also  some  other  neraonsv' 
which  were  then  with  them,  some  ot  which 
are  smoe  deceased.  And  the  said  deponents, 
viewing  the  body  in  what  posture  it  lay,  and 
finding  a  sword  thrust  through  the  body,  4iey 
each  of  them,  the  said  deponents,  did  fed  under 
the  bod^r,  and  found  that  tbe  pummd  of  the 
sword-nih  did  not  touch  the  ground  by  a  hand- 
ful; but  not  knowing  whose  body  it  was,  thay 
the  said  deponents  and  others  that  were  then 
with  them,  pulled  the  body  out  of  tbe  ditch, 
and  found  that  it  was  the  body  of  sir  Edmund- 
bUry  Godfrey,  with  whom  they  were  vary 
well  acquainted  in  his  life  time. 
June  SO,  168$.  John  Brown. 

The  mark  of  Wm.   W,  X.   Lock. 
Ooram  me,  John  Moore,  Mayor. 

The.  Affidavit  of  Benj,  Man. 


lin  Man  of  London,  gent, 
twice  subpcened  to  giro  evidence  for  the  king 
upon  an  mfbrraation  exhibited  in  the  Crown- 
office  against  Nathaniel  Thompson,  Wilfiam 
Pain  and  John  Farewell :  and  not  bi^g  called 
at  their  trbd  to  give  evidence  in  open  Court, 
mdceth  oath,  that  about  the  time  ureen  waa 
charged  with  tbe  murder  of  sir  Edmundbuiy 
Godfrey,  This  deponent  comiog  to  the  Gato- 
house  ra  the  morning,  found  me  said  Greelk 
about  to  be  put  in  irons,  and  asking  the  turn- 
keys what  was  the  matter  ?  They  told  him 
that  Green  was  charged  widi  the  murder  of 
sir  E.  Godfrey.  Ana  then  the  said  deponenl 
called  to  see  his  warrant,  and  this  deponent 
reading  of  it,  turned  to  Mr.  Green,  and  said  t 
£d  not  think  to  have  found  you  such  a  man, 
whereupon  Green  replied,  I  am  tidead  man,  or 
words  to  that  purpose. 

July  3, 168S.  Benj.  Man. 

Coram  me,  W.  Dolben. 

The  Affidavit  of  R<^rt  ForteU 

Robert  Forset  of  Marylebone,  m  the  county 
of  Middlesex,  esq.  having  been  twice  sub|Mened 
to  give  evidence  for  the  Idug,  upon  an  infor- 
mation exhibited  in  the  Crown-office  against 
Nathaniel  Thompson,  William  Pain  and  John 
Farewdt :  and  being  not  called  to  give  evi- 
denoe  in  open  Conrt,  nudcetii  oath,  that  Toes- 
day  the  IMh  of  October,  1678,  beiug  the  Tues- 
day aAer  that  sir  Edmondbiiry  Godlroy  ^^ 
missing,  he  this  deponent  waa.  a  hun^og  '^'^ 
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hts-pftck  of  hounds,  at  the  very  plaoe  where 
the  body  of  sir  E.  Godfrey  was  aflerwards 
found,  aiid  beat  that  very  place  with  his 
hounds  and  the  body  was  not  then  there,  nor 
any  gloves  nor  cane  thereabout.  The  said 
depf)nent  further  saith.  That  the  same  day 
Mr.  Henry  Harwood,  reauested  him  this  de- 
ponent that  he  would  let  him  have  his  hounds 
the  next  day  after  being  Wednesday,  and 
he  would  find  that  hare  which  they  cuuld 
not  find  on  Tuesday,  or  uord-^  to  that  (.urpose. 
And  this  deponentVurthcr  saith,  That  he  the 
said  llarwood,  hath soveial  tiuits since atlirmcd, 
That  he  did  acconlinj'ly  hunt  in  the  same 
place  and  beat  the  snuic  ditch,  and  said  th«il 
the  body  was  not  there  that  Wcdnebdjy  at 
noon,  which  said  Henry  Harwood  is  uow 
BeM  ly  d«»ad. 

Ju/y  1,  1082.  ROULUT   FORSET. 

Coram  me,  VV.  Dolbln. 


But  hccaase  it  may  l)e  thought  strange  that 
Protestants  shoul'.!  espouse  the  cause  of  the 
Papists,  it  may  he  fit  to  give  some  account  what 
tlicbc  persons  arc,  uho  have  so  zealously  ap- 
peared in  this  matter  ;  it  is  tu  be  supposed  ^iiot 
without  some  ground)  that  Thompson  (notwith- 
standing liis  preteuce  that  he  was  drawn  in) 
knew  those  things  he  priuttd  in  the  letters  or 
several  of  ilu  m  to  be  falsities,  for  Mr.  Geoi^ 
Larkiu  does  swear  as  follows : 

The  Affidavit  of  George  Larkin, 

George  Larkin  of  London  printer,  maketh 
oath,  that  having  heard  the  body  of  Sir  Kd- 
mundbury  Godtrey  was  found,  this  deponent 


ATrue  and  Perfect  Nawutivb  of  the  late  teniUt 
and  bloody  Jliorder  of  sir  Edmunbuiy 
Godfrey,  &c.  (with  allowance.)  Printed 
by  N.  T.  1678. 

On  Friday  the  18Ch  of  this  instant,  Mr.  Coo- 
per the  eoroner  of  Middlesex  impanneHed  a 
jury  at  the  White  House  to  enauire  about  tha 
occasion  of  the  death  of  the  said  sir  Edmnt^/ 
bury :    and  two  surgeons  (having  been  fii^* 
sworn)  removed  the  body  in  the  presence  of  th% 
coroner  and  jury,  and  found  the  wounds  about 
it,  which  one  of  the  surgeons  searched  with 
his  probe,  and  found  one  of  them  not  above  an 
inch  deep,  the  probe  going  against  oiie  of  his 
'  rih^,  but  tiie  otner  being  a  Nttle  below  the  left 
pap,  went  quite  through  the  body,  his  face 
Wi:s  of  a  fresh  colour,  though  in  his  life  tima 
very  pale,  somewhat  swdled,  and  a    green 
circle  almut  his  neck,  as  if  he  had  been  sl^ng- 
led,  his  hi<»od  being  settled  about  his  throat,  and 
the  upper  part  of  his  breast,  the  mirceons  hav- 
ing reviewed  the  body,  ddivered  uieir  judg- 
ment*), that  the  woqnds  they  found  about  him 
were  net  the  cause  of  his  death ;  bnt  that  ha 
wttssufTocaied  before  the  wounds  were  made. 
And  that  which  may  ftilly  persuade  any  person 
of  the  truth  hereof  is,  that  there  waa  not  one 
drop  of  blood  to  be  found  in  the  place  where  he 
lay,  nor  the  least  appearance  of  any  anch  thmg, 
though  the  ditch  was  dry,  and  it  might  have 
been  easily  seen  if  there  had  been  any.  Ano- 
ther thing  was,  that  the  very  bottom  of  the 
soles  of  his  shoes  were  as  cleasm  as  if  he  had 
but  just  come  out  of  bis  own  chamber,  which 
was  an  evident  sign  that  he  was  carried  thither. 

A  third  thing  very  remarkable  is,  that  one  of 
the  jury  affirmed  tliat  a  servant  of  his  mothera 


said  body  which  then  lay  at  the  White-house 
near  Prinorose-hill,  and  there  met  with  Na- 
thaniel Thompson,  of  London,  also  printer,  who 
then  proposed  to  this  deponent  the  writing  of  a 
narrative  thereof  to  priut,  wherein  he  desired 
this  deponent's  assistance,  and  therefore  wished 
this  deponent  to  take  good  notice  of  the  body 
and  circumstances,  and  promised  to  do  the 
like  himself,  and  this  deponent  staid  ^ere  with 
Ihe  said  Thompson  till  tne  coroner's  jury  sate 
on  the  said  body,  and  did  see  the  said  body 
stripped.  And  this  deponent  having  conferred 
witli  the  said  Thompson,  and  agreeing  with 
him  in  the  circumstances ;  the  said  narrative, 
the  same  day,  was  written  in  part  in  the  said 
Thbmpson's  house,  and  being  finished,  was 
read  over  by  this  deponent  and  3ie  said  Thomp- 
son, who  agreed  with  this  deponent  in  the  truth 
thereof. 
March  22,  1681.  George  Larkin. 

Coram  me,  J.  Moore,  Mayor. 

And  upon  this  sufht  of  the  body,  and  compar- 
ing of  notes  with  Sir.  Larkin,  be  puts  out  a 
little  pamphlet  intituled,  *  A  True  and  Perfect 
'  Narrative,'  &c.  in  which  there  is  a  paragraph 
brtwo  quite  contrary  to  what  he  prints  in  Ine 
l«lti8n.  pray  takeit  in  the  winrda  of  it. 

5 


on  the  tdth  of  October,   1678,  went  to  see  the  |  (who  is  owner  of  the  ground  where  the  body 


lay)  with  a  butcher  and  two  boys,  made  a  very 
strict  and  narrow  search  in  all  parts  of  that 
ground  for  a  calf  that  was  missing  upon  Men* 
day  and  Tuesday  last,  and  at  diat  tune  there  lay 
no  dead  body,  belt,  gloves,  stick,  or  other  thiny 
there. 

And  notwithstanding  he  gives  himself  ihm 
name  of  the  *  Loyal  Protestant  printer,'  this 
is  not  the  first  time  he  hath  been  cnanrad  with 
printing  popish  books,  (I  take  still  these  let- 
ters and  libels  to  be  a  limb  of  popery)  fi>r  Wed- 
nesday the  30th  of  October,  1678,  he  waa  com- 
mitted to  the  Gatehouse  at  Westminster,  by  the 
House  of  Lords  for  that  very  matter.    As  for 
Mr.  Farewell,  he  was  mightily  afi:aid  he  should 
betaken  for  a  papist,  Mr.  Serjeant  Maynard  de  • 
clared  he  thought  he  was  of  no  rehgion :  but 
if  he  be,  I  know  which  is  most  like  to  justify 
such  practiceB.    But  though  I  cannot  say  any 
thbg  as  to  his  religion,  yet  I  have  reason  to 
think  the  papists  had  a  great  kindness  for  him 
lor  (not  to  m^ition  other  things)  he  was  trustee 
for  Fenwick  the  Jesuit  that  was  executed* 
and  that  I  think  will  appear  by  the  following 
Affidavit,  and  also  a  kmd  of  n  ill  make  by  the 
said  Fenwick. 

*  See  yoL  7|  p.  311,  of  thii  CoUecdma. 
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The  Affidavit  of  JoAn  22icAard!soii. 

John  Richardson  of  the  parish  of  St  Cle- 
ment's Danes  in  the  county  of  Middlesex,  for 
merly^  clerk  to  Richard  Langhom,  esq.  exe- 
cuted (a^ed  36  years  or  ther^bouts)  deposeth 
that  in  or  about  the  year  1670,  Mr.  John 
Farwell  lately  deputy  bailiff  of  Westminster, 
^  ''s  employea  by  the  said  Mr.  Langhorn,  in 
\e  cause  between  the  Jesuits,  Whitebread, 
PouHen^  and  others,  and  one  Mr.  John  Sarag^e 
in  a  suit  in  chancery  ;  coucemingf  Newing^ham 
Abbey  in  Bedfordshire.  And  that  in  the  year 
1678y  about  Michaelmas  day,  there  having 
for  some  time  before  been  another  suit  in 
chancery  depending  between  one  Mr.  Good- 
lad,  and  the  Jesuits  executed  and  others,  all  the 
papers  in  the  said  cause  being  removed  by  the 
said  JUr.  Langhom's  order,  (before  his  impri- 
sonment) out  of  his  chamber.  Mr.  Farwell 
Jiiet  this  deponent,  and  said  to  him,  where  are 
the  papers  in  the  cause  between  the  Jesuits  and 
Mrs.  Goodlad.  The  deponent  told  him  in  the 
Temple,  Mr.  Farwell  said  he  must  have  them 
brought  to  him,  to  follow  the  sqit  that  Mr. 
Langhom  had  begun,  so  the  deponent  carried 
them  to  him  the  next  day,  and  within  some 
short  time  afterwards,  the  said  cause  was  finally 
ended,  as  the  deponent  hath  been  since  inform- 
ed, Mr.  Farwell  was  also  concerned  for  the 
Jesuits,  as  a  trustee  for  500/.  of  Fenwick's 
jDone^,  in  Benjamin  Hinton's  hands ;  found 
by  a  jury  and  given  as  the  deponent  is  informed 
to  the  sherifls  of  London,  notwithstanding 
which  he  bong  summoned  on  a  commission  of 
enquiry  to  GuOdhall,  about  May  last,  and  there 
examined  if  he  had  never  been  a  trustee  for  any 
of  them,  he  said  on  his  oath  no,  yet  after  being 
ehaived  vrith  his  being  proved  a  trustee  for  this 
500r  (before  the  jury)  he  then  confessed  he 
had  ibfgot  it :  and  owned  he  was  a  trustee  for 
the  500?.  before-okentioned. 

April  3, 1683.  John  Richardson. 

Coram  me,  John  Moore,  Mayor. 

Fenwick  the  Jesuit  that  was  executed,  his  Will 

"  I  had  taken  from  me  when  I  was  appre- 
hended and  brought  to  orison,  two  Goldsmiths 
notes,  one  of  40(S.  another  of  100/.  the  money 
is  in  Benjamm  Hinton's  hands  at  Birchin^lane 
end  in  Lombard-street.  There  were  also  two 
bonds,  each  of  126/.  due  to  me  from  Mr.  8a- 
mueUVrril,  but  the  bonds  are  made  payable  to 
Mr.  John  Farwdl  and  Mr.  William  Brewe.— 


There  was  also  abill  of  50/.  due  from  Mrs.  Olym- 

Sia  Wray. — Of  Uiis  I  owe  to  Mr.  Hamerton  of 
lark-road  100/.  which  I  had  received  from 
him  with  order  to  pay  it  to  another  gentleman 
but  had  not  paid  it:  also 40/.  to  Mr.  Ed.  Stock- 
ton, which  1  received  for  him  and  had  not  paid 
it ;  also  10  or  15/.  (truly  I  rather  believe  15/.) 
which  I  received  forMr.  Tho.  Pordage,  (who 
lives  now  beyond  seas,  and  had  an  estate  in 
Kent  of  1,000/.  a  year  since  (he  king^s  restora- 
tion, and  is  now  reduced  to  that  poverty  that 
this  30/.  is  all  be  has  to  live  on)  from  Mr.  Tho. 
Lushington  in  Kent,  by  five  or  ten  pound  at  a 
time,  it  heing  in  part  of  an  annuity  of  20/.  a 
year  to  be  paid  quarterly. — Also  15  or  20/.  to 
Alice  Ketti^well,  who  lived  with  the  lady  Petre, 
for  which  she  has  my  note. — There  are  also 
several  deeds  and  bonds  betwixt  the  late  lord 
Widdrington,  and  George  Coiling^oodof  Esh- 
ington  in  Northumberland,  esq.  which  the  said 
George  Collin^ood  ordered  me  to  deliver  to 
capt  Ralph  Widdrington,  upon  the  pavtnentof 
100/.  but  the  money  not  being  paid,  I  desire  the 
writings  may  be  restored  to  die  said  Mr.  Col- 
Hngwood  or  liis  heirs. — ^These  several  sums 
being  paid,  the  rest  of  the  money  belongs  to  the 
house  of  8t  Omers,  for  which  i  was  employed. 
— I  desire  what  money  is  paid  in  satisfaction  of 
the  sums  above-said,  may  be  paid  into  the  hands 
of  Mr.  John  Farwell,  attorney  at  law  of  Covent- 
Garden,  who  will  take  care  to*  nay  it  to  the 
persons  to  whom  it  belongs. — I  nope  care  will 
be  taken  to  pay  my  landlady  my  chamber-rent 
since  my  imprisonment,  uso  half  a  year  or 
three  quarters  of  a  year's  rent,  which  I  was 
owing  at  the  time  of  my  apprehension,  since  all 
is  taken  from  me  and  1  cannot  do  it  myself,  sho 
will  tell  you  exactly  the  time,  for  I  cannot." 

As  for  Mr.  Pain,  I  shall  only  say  this,  that 
he  is  brother  to  Nevill  alias  Pain,  a  man  famous 
for  making  the  traitor  Coleman's  elegy,  and  for 
being  an  agent  and  scribbler  for  Mrs.  Cellier 
and  the  Papists,  yet  that  I  may  do  him  right,  I 
must  tell  the  world  since  the  prosecution  of  him 
for  this  matter,  he  bath  declared  hioaself  sorry 
for  what  he  hath  done,  and  not  carried  it  so  im- 
pudently as  the  otherF.—Thus  I  hope  by  print- 
ing these  affidavits,  tlie  murder  of  Sir  Edmund. 
Godfrey  by  the  papists  does  appear  so  clear  and 
unquestionable  that  no  persons  (for  the  future) 
can  assume  the  impudence  to  attempt  any  fur- 
ther ^ams  upon  it,  but  at  the  same  time 
must  proclaim^  their  folly  in  so  vain  an  under-  . 
taking. 
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Printed  by  T.  C.  Hansard,  Petetixtrough-Court, 
Fleet-Street,  I^hdon. 
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